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WHITE HOUSE STAFFING MEMORANDUM

DATE: ___10/22/91 ACTION/CONCURRENCE/COMMENT DUE BY: _TODAY, 10/22/91 5:30pm

SENIOR ADVISOR'S VETO THREAT ON S, 1745, THE CIVIL RIGHTS
ACT OF 1991 SPONSORED BY SENATOR DANFORTH

SUBJECT:
ACTION  FYI ACTION WYl
VicEPRESDENT 0 HORNER O O
SUNUNU 0 v MCCLURE O W
SCOWCROFT O O PETERSMEYER O O
DARMAN O O PORTER GW“W W O
BRADY o wf ROGICH O O
BROMLEY O O SMITH O O
CARD o CLERK O E/
DEMARESTW v O O O
FITZWATER 0o O O
GRAY W O O O
HOLIDAY (\\é v O O O

REMARKS:

Please forward your comments directly to Fred McClure, x?230,
no later than 5:30 p.m., TODAY, TUESDAY, OCTOBER 22nd, with

a copy to this office. Thank you.

RESPONSE:

PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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THE WHITE HOUSE
WASHINGTON
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October 22, 1991

MEMORANDUM FOR PHIL BRADY

FROM: FRED MCCLU%—\,

SUBJECT: Statement of Administration Polic

RE: Senior Advisors Veto Threat on S.1745, the Civil Rights
Act of 1991 sponsored by Senator Danforth.

We have just received the attached Statement of Administrative
Policy from OMB. We would appreciate your comments by 5:30 p.m.,

Today, 10/22/91.

Please direct all comments to my office at x2230.
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October 22, 1991
(Senate)

S. 1745 - civil Rights Act of 1991
(Danforth (R) Missouri and 6 others)

'If S. 1745 were presented to the President in its current form,

his senior advisers would recommend a veto. The bill suffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year’s
Kennedy-Hawkins bill, which the President vetoed.

S. 1745 is a quota bill. The "disparate impact" provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences.
Employers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not "demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in ways that make a successful defense almost impossible.

In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices," S. 1745 also
defines the "business necessity" defense much too narrowly.

S. 1745, for example, would prevent employers from defending a
host of perfectly legitimate hiring and promotion criteria,
including educational standards that all of our students should
be encouraged to meet.

The bill’s use of eight words taken from the Americans with
Disabilities Act ("ADA") is a misleading gimmick. These words do
not define "business necessity" either in the ADA (which uses
"business necessity" as an undefined term) or in S. 1745. Nor
does the use of these eight words materially alter the definition
in S. 1745’s predecessor bill (S. 1408). The same words could be
inserted into the President’s bill without changing its meaning;
accordingly, the Administration has no objection to their
inclusion in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and unconstitutional.

It would, moreover, create new incentives for collusive lawsuits
in which employers would be encouraged to settle complaints by
one portion of their workforce by illegally bargaining away the
rights of another group of employees.
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S. 1745 would also create a lawyers’ bonanza. It provides for
jury trials and compensatory damages in all cases under Title VII
of the Civil Rights Act of 1964, along with punitive damages in
many cases. (As currently written, the bill would even make
damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages
provisions would transform Title VII from its original design,
which emphasizes conciliation and make-whole relief, into an
entirely different structure modeled on our Nation’s tort
system -- which is now widely recognized to be in a state of
crisis.

S. 1745 continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes
provisions that purport to extend coverage to Congress, S. 1745
grants no judicially enforceable rights to congressional
employees.

The Administration’s Proposal

The Administration’s proposal, S. 611, would strengthen our
Nation’s civil rights laws without creating powerful new
incentives for quota hiring. §S. 611 also avoids subjecting
American businesses, and the victims of discrimination, to
endless and excessively costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance
and Patterson decisions; overturn Wards Cove by shifting the
burden of proof to the employer in defending "business
necessity;" authorize expert witness fees in civil rights cases;
and extend the statute of limitations and authorize the award of
interest against the U.S. Government.

The Administration bill would make available new monetary
remedies under Title VII, up to $150,000, for victims of sexual
harassment in the workplace. The Administration bill also
includes special provisions creating incentives for employers to
prevent and correct sexual harassment without waiting for
lawsuits to be filed. Finally, the Administration bill extends
Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of
S. 1745. These important new protections for American employees
should not be held hostage for S. 1745, which will produce quotas
and other forms of unfair preferential treatment,
disproportionately disadvantage small and medium-sized
businesses, and unduly enrich the plaintiffs’ bar.

* %k % % *
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(Not_to be Distributed Outside Executive Office of the President)

This draft Statement of Administration Policy was developed by
White House Counsel (Lund) and the Legislative Reference Division
(Ratliff), in consultation with the Departments of Justice
(Wise), Education (Bork), and Labor (McDaniel), EEOC (Moses), SBA
(Dean), the White House Offices of Policy Development
(McGettigan) and Cabinet Affairs (Luttig), and TCJ (Silas).

Differences from Bill Vetoed in 1990 and H.R. 1

S. 1745 is substantially identical to S. 2104 (a civil rights
bill vetoed by the President in 1990) and to H.R. 1 (which passed
the House on June 5, 1991, by a vote of 273-158), except for the
following new provisions:

o Employers would have to demonstrate that challenged
employment practices not involving selection bear a
manifest relationship to a "legitimate business
objective." S. 2104 required a significant relationship
to a "manifest business objective." H.R. 1 requires a
"significant and manifest relationship to the requirements
for effective job performance."

0 An employee would not have to identify specific practices
that result in a disparate impact if the court finds that
the elements of the employer’s "decisionmaking process are
not capable of separation for analysis." In that case,
the decisionmaking process could be analyzed as one
employment practice. S. 2104 required this identification
unless the court found that the employer destroyed,
concealed, refused to produce, or failed to keep records
necessary to make that showing. H.R. 1 requires this
identification unless the court finds that the employee
after diligent effort cannot identify the practices from
reasonably available information.

o S. 1745 would limit compensatory and punitive damages for
intentional discrimination to a total of $300,000 (or
less, in the case of employers with less than 500
employees). Like S. 2104, H.R. 1 caps punitive damages at
the greater of $150,000 or the combined total of the
amount of compensatory damages and back pay awarded in the
case.

Recent Supreme Court Decisions and Related Provisions of S. 1745

S. 1745 is designed to reverse six recent Supreme Court
decisions. These decisions and the related provisions of S. 1745

are described below.
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Wards Cove

Supreme Court Decision. In disparate impact cases under
Title VII of the Civil Rights Act, the burden is on
plaintiffs to identify a particular employment practice
and show that the employment practice does not serve "in a
significant way, the legitimate employment goals of the
employer." (A "disparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though
inadvertent, disparate impact based on race, color,
religion, sex, or national origin.)

S. 1745 (Sections 7 and 8) overrides the Supreme Court in

two ways. First, it places the burden on the defendant to
demonstrate that an employment practice is "required by
business necessity" if significant numerical disparities
are found. Second, Section 7 defines the term "required
by business necessity" as bearing a "manifest relationship
to the employment in question" (for practices used as
"qualification standards, employment tests, or other
selection criteria") and as bearing a "manifest
relationship to a legitimate business objective of the
employer" (for other practices). Section 8 would relieve
plaintiffs of the obligation to identify specific
practices upon a demonstration that the elements of the
employer’s "decisionmaking process are not capable of
separation for analysis." 1In that case, the
decisionmaking process may be analyzed as one employment
practice.

Price Waterhouse

Supreme Court Decision. Where an employment decision is
proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant can show that the same decision
would have been reached if such factors had not been
considered.

S. 1745 (Section 10) provides that a violation of Title
VII is proven if a motivating factor in an employment
decision is shown to have been a complainant’s race,
color, religion, sex, or national origin. The term
"motivating factor" is not defined, and it may not mean
"causal factor." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
the complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.
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Wilks

Supreme Court Decision. Persons not party to, but
adversely affected by, consent decrees mandating unlawful
racial preferences can challenge them in court.

S. 1745 (Section 11) bars challenges to such consent
decrees by non-parties if: (1) they had notice of the
proposed judgment; or (2) their interests were "adequately
represented" by another person who challenged the decree.

Lorance

Supreme Court Decision. The statute of limitations with
respect to a discriminatory seniority system begins to run
on the date it is adopted by the employer, not the date
the complainant is adversely affected by it.

S. 1745 (Section 14) specifies that where a seniority
system has been adopted "for an intentionally
discriminatory purpose," an unlawful practice occurs when
the system is adopted, when an individual becomes subject
to the system, or when a person is injured by the
application of the system.

Patterson

Supreme Court Decision. The statutory guaranty of the
right to "make and enforce contracts" regardless of race
("Section 1981") applies only during the formation of a
contract.

S. 1745 (Section 4) specifies that the right to "make and
enforce contracts" regardless of race extends beyond the
formation of the contract to "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship." S. 1745 would further specify
that the prohibition applies to private as well as
governmental discrimination.

Shaw

Supreme Court Decision. Prevailing plaintiffs in job
discrimination cases against the Federal Government may
not recover interest to compensate for delays in obtaining
relief.

S. 1745 (Section 16) permits plaintiffs prevailing in
Title VII discrimination cases against the Federal

Government to recover "the same interest to compensate for
delay in payment" as would be available in cases involving
non-public parties.
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Other Provisions of S. 1745

In addition, S. 1745 would:

Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when violations are committed with malice or reckless
indifference to the rights of others. (Section 5)

Authorize awards of expert witness fees to prevailing
parties in Title VII cases. (Section 15)

Authorize prevailing parties to recover attorneys fees in
addition to other costs. (Section 6)

Lengthen the statute of limitations from 30 to 90 days for
filing suits against the Federal Government following
final agency actions. (Section 16)

Specify that the bill shall not "be construed to affect
court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the
law." Unlike H.R. 1, the bill does not forbid quotas.

(Section 18)

Provide that discrimination claims raised by Senate
employees would be investigated and adjudicated by the
Select Committee on Ethics, and that remedies available to
House employees would be limited to those available under
House Rules. (Section 19)

Prohibit employers from adjusting the scores, or otherwise
altering the results, of employment-related tests on a
discriminatory basis in connection with the selection or
referral of applicants for employment or promotion.
(Section 9)

Extend certain civil rights protections to U.S. citizens
employed in a foreign country. (Section 12)

Administration Bill

On March 1, 1991, the Justice Department transmitted an
Administration bill that was subsequently introduced as

H.R.

1375/S. 611. Like S. 1745, the Administration bill would :

place the burden of proof on the employer to demonstrate

"business necessity," overruling a contrary ruling in Wards Cove.

However, the bill’s definition of business necessity would be ;
closer to the Wards Cove definition than S. 1745. The bill would X

also

reverse Lorance and Patterson, consistent with S. 1745.
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The bill does not contain the provision in S. 1745 that would bar
certain challenges to consent decrees by non-parties. Instead,
the bill expressly provides that the Federal Rules of Civil
Procedure apply in determining who is bound by employment
discrimination decrees.

The bill would make available new monetary remedies for victims
of sexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. S. 1745, by
contrast, would grant women and religious minorities the right to
jury trials and monetary damages of up to $300,000 (or less, in
the case of employers with less than 500 employees) for
intentional discrimination.

Administration Position to Date

A Justice Department report on S. 1745 currently pending
clearance states that the Acting Attorney General "and other
senior advisers" would recommend a veto of the bill.

1990 Presidential Statement

On May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These
principles were restated in the President’s October 22, 1990,
veto nessage.

The first principle was that legislation must operate to
obliterate considerations of factors such as race, color,
religion, sex, or national origin from employment decisions. 1In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that quotas could be an unintended
consequence of legislation.

Second, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights
have been violated are entitled to their day in court, and an
accused is innocent until proved guilty.

Third, the civil rights laws should provide an adequate deterrent
against workplace harassment. They should not, however, benefit
lawyers by encouraging litigation at the expense of conciliation
or settlement.

The President also stated that Congress "should live by the same
requirements it prescribes for others."

The President affirmed his desire to strengthen employment
discrimination laws "without resorting to the use of unfair
preferences" in the State of the Union address on

January 29, 1991.
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Scoring for the Purpose of Pay-As-You-Go and the Caps

According to TCJ (Silas), S. 1745 is not subject to the pay-as-
you-go requirement of the Omnibus Budget Reconciliation Act of
1990 because it would not require any direct spending.

Legislative Reference Division Draft
10/22/91 - 2:00 p.n.
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no later than 5:30 p.m., TODAY, TUESDAY, OCTOBER 22nd, with
a copy to this office. Thank you.

/@W/\’/ PHILLIP D. BRADY

Assistant to the President
and Staft Secretary
Ext. 2702
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October 22, 1991

MEMORANDUM FOR PHIL BRADY

FROM: FRED MCCLUR}/[l‘\/\,

SUBJECT: Statement of Administration Polic

RE: Senior Advisors Veto Threat on S.1745, the Civil Rights
Act of 1991 sponsored by Senator Danforth.

We have just received the attached Statement of Administrative
Policy from OMB. We would appreciate your comments by 5:30 p.m.,

Today, 10/22/91.

Please direct all comments to my office at x2230.
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October 22, 1991
(Senate)

S. 1745 - Civil Rights Act of 1991

(Danforth (R) Missouri and 6 others)

‘If S. 1745 were presented to the President in its current form,

his senior advisers would recommend a veto. The bill suffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year’s
Kennedy-Hawkins bill, which the President vetoed.

S. 1745 is a quota bill. The "disparate impact" provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences.
Employers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not "demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in ways that make a successful defense almost impossible.

In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices," S. 1745 also
defines the "business necessity" defense much too narrowly.

S. 1745, for example, would prevent employers from defending a
host of perfectly legitimate hiring and promotion criteria,
including educational standards that all of our students should

be encouraged to meet.

The bill’s use of eight words taken from the Americans with
Disabilities Act ("ADA") is a misleading gimmick. These words do
not define "business necessity" either in the ADA (which uses
"business necessity" as an undefined term) or in S. 1745. Nor
does the use of these eight words materially alter the definition
in S. 1745’s predecessor bill (S. 1408). The same words could be
inserted into the President’s bill without changing its meaning;
accordingly, the Administration has no objection to their
inclusion in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and unconstitutional.

It would, moreover, create new incentives for collusive lawsuits
in which employers would be encouraged to settle complaints by
one portion of their workforce by illegally bargaining away the
rights of another group of employees.
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S. 1745 would also create a lawyers’ bonanza. It provides for
jury trials and compensatory damages in all cases under Title VII
of the Civil Rights Act of 1964, along with punitive damages in
many cases. (As currently written, the bill would even make
damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages
provisions would transform Title VII from its original design,
which emphasizes conciliation and make-whole relief, into an
entirely different structure modeled on our Nation’s tort

system -- which is now widely recognized to be in a state of

crisis.

S. 1745 continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes
provisions that purport to extend coverage to Congress, S. 1745
grants no judicially enforceable rights to congressional

employees.

The Administration’s Proposal

The Administration’s proposal, S. 611, would strengthen our
Nation’s civil rights laws without creating powerful new
incentives for quota hiring. S. 611 also avoids subjecting
American businesses, and the victims of discrimination, to
endless and excessively costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance
and Patterson decisions; overturn Wards Cove by shifting the
burden of proof to the employer in defending "business
necessity;" authorize expert witness fees in civil rights cases;
and extend the statute of limitations and authorize the award of

interest against the U.S. Government.

The Administration bill would make available new monetary
remedies under Title VII, up to $150,000, for victims of sexual
harassment in the workplace. The Administration bill also
includes special provisions creating incentives for employers to
prevent and correct sexual harassment without waiting for
lawsuits to be filed. Finally, the Administration bill extends

Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of
S. 1745. These important new protections for American employees
should not be held hostage for S. 1745, which will produce quotas
and other forms of unfair preferential treatment,
disproportionately disadvantage small and medium-sized
businesses, and unduly enrich the plaintiffs’ bar.

~
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( to ibuted Outside Executive Office of the President)

This draft Statement of Administration Policy was developed by
White House Counsel (Lund) and the Legislative Reference Division
(Ratliff), in consultation with the Departments of Justice
(Wise), Education (Bork), and Labor (McDaniel), EEOC (Moses), SBA
(Dean), the White House Offices of Policy Development
(McGettigan) and Cabinet Affairs (Luttig), and TCJ (Silas).

Differences from Bill Vetoed in 1990 and H.R. 1

S. 1745 is substantially identical to S. 2104 (a civil rights
bill vetoed by the President in 1990) and to H.R. 1 (which passed
the House on June 5, 1991, by a vote of 273-158), except for the
following new provisions:

o Employers would have to demonstrate that challenged
employment practices not involving selection bear a
manifest relationship to a "legitimate business
objective." S. 2104 required a significant relationship
to a "manifest business objective." H.R. 1 requires a
"significant and manifest relationship to the requirements
for effective job performance."

0 An employee would not have to identify specific practices
that result in a disparate impact if the court finds that
the elements of the employer’s "decisionmaking process are
not capable of separation for analysis." In that case,
the decisionmaking process could be analyzed as one
employment practice. S. 2104 required this identification
unless the court found that the employer destroyed,
concealed, refused to produce, or failed to keep records
necessary to make that showing. H.R. 1 requires this
identification unless the court finds that the employee
after diligent effort cannot identify the practices from
reasonably available information.

o S. 1745 would limit compensatory and punitive damages for
intentional discrimination to a total of $300,000 (or
less, in the case of employers with less than 500
employees). Like S. 2104, H.R. 1 caps punitive damages at
the greater of $150,000 or the combined total of the
amount of compensatory damages and back pay awarded in the

case.

Recent Supreme Court Decisions and Related Provisions of S. 1745

S. 1745 is designed to reverse six recent Supreme Court
decisions. These decisions and the related provisions of S. 1745

are described below.
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Wards Cove
Su e Cou Decision. In disparate impact cases under

Title VII of the Civil Rights Act, the burden is on
plaintiffs to identify a particular employment practice
and show that the employment practice does not serve "in a
significant way, the legitimate employment goals of the
employer." (A "disparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though
inadvertent, disparate impact based on race, color,
religion, sex, or national origin.)

S. 1745 (Sections 7 and 8) overrides the Supreme Court in

two ways. First, it places the burden on the defendant to
demonstrate that an employment practice is "required by
business necessity" if significant numerical disparities
are found. Second, Section 7 defines the term "required
by business necessity" as bearing a "manifest relationship
to the employment in question" (for practices used as
"qualification standards, employment tests, or other
selection criteria”) and as bearing a "manifest
relationship to a legitimate business objective of the
employer" (for other practices). Section 8 would relieve
plaintiffs of the obligation to identify specific
practices upon a demonstration that the elements of the
employer’s "decisionmaking process are not capable of
separation for analysis." 1In that case, the
decisionmaking process may be analyzed as one employment
practice.

Price Waterhouse

Supreme Court Decision. Where an employment decision is
proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant can show that the same decision
would have been reached if such factors had not been
considered.

S. 1745 (Section 10) provides that a violation of Title
VII is proven if a motivating factor in an employment

decision is shown to have been a complainant’s race,
color, religion, sex, or national origin. The term
"motivating factor" is not defined, and it may not mean
"causal factor." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
the complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.

. e -
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Wilks
Supreme Court Decision. Persons not party to, but

adversely affected by, consent decrees mandating unlawful
racial preferences can challenge them in court.

S. 1745 (Section 11) bars challenges to such consent
decrees by non-parties if: (1) they had notice of the
proposed judgment; or (2) their interests were "adequately
represented" by another person who challenged the decree.

Lorance
Supreme Court Decision. The statute of limitations with

respect to a discriminatory seniority system begins to run
on the date it is adopted by the employer, not the date
the complainant is adversely affected by it.

S. 1745 (Section 14) specifies that where a seniority
system has been adopted "for an intentionally
discriminatory purpose," an unlawful practice occurs when
the system is adopted, when an individual becomes subject
to the system, or when a person is injured by the
application of the system.

Patterson

Supreme Court Decision. The statutory guaranty of the
right to "make and enforce contracts" regardless of race
("Section 1981") applies only during the formation of a
contract.

S. 1745 (Section 4) specifies that the right to "make and
enforce contracts" regardless of race extends beyond the
formation of the contract to "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship." §S. 1745 would further specify
that the prohibition applies to private as well as
governmental discrimination.

Shaw

Supreme Court Decision. Prevailing plaintiffs in job
discrimination cases against the Federal Government may
not recover interest to compensate for delays in obtaining
relief.

S. 1745 (Section 16) permits plaintiffs prevailing in
Title VII discrimination cases against the Federal
Government to recover "the same interest to compensate for
delay in payment" as would be available in cases involving

non-public parties.
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Other Provisions of S. 1745

In addition, S. 1745 would:

-- Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when violations are committed with malice or reckless
indifference to the rights of others. (Section 5)

-- Authorize awards of expert witness fees to prevailing
parties in Title VII cases. (Section 15)

-- Authorize prevailing parties to recover attorneys fees in
addition to other costs. (Section 6)

-- Lengthen the statute of limitations from 30 to 90 days for
filing suits against the Federal Government following

final agency actions. (Section 16)

-- Specify that the bill shall not "be construed to affect
court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the
law." Unlike H.R. 1, the bill does not forbid quotas.

(Section 18)

-- Provide that discrimination claims raised by Senate
employees would be investigated and adjudicated by the
Select Committee on Ethics, and that remedies available to
House employees would be limited to those available under

House Rules. (Section 19)

-- Prohibit employers from adjusting the scores, or otherwise
altering the results, of employment-related tests on a
discriminatory basis in connection with the selection or

referral of applicants for employment or promotion.
(Section 9)

-- Extend certain civil rights protections to U.S. citizens
employed in a foreign country. (Section 12)

Administration Bill

on March 1, 1991, the Justice Department transmitted an
Administration bill that was subsequently introduced as

H.R. 1375/S. 611. Like S. 1745, the Administration bill would
place the burden of proof on the employer to demonstrate
"pbusiness necessity," overruling a contrary ruling in Wards Cove.
However, the bill’s definition of business necessity would be
closer to the Wards Cove definition than S. 1745. The bill would

also reverse Lorance and Patterson, consistent with S. 1745.
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The bill does not contain the provision in S. 1745 that would bar
certain challenges to consent decrees by non-parties. Instead,
the bill expressly provides that the Federal Rules of Civil
Procedure apply in determining who is bound by employment
discrimination decrees.

The bill would make available new monetary remedies for victims
of sexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. S. 1745, by
contrast, would grant women and religious minorities the right to
jury trials and monetary damages of up to $300,000 (or less, in
the case of employers with less than 500 employees) for
intentional discrimination.

Administration Position to Date

A Justice Department report on S. 1745 currently pending
clearance states that the Acting Attorney General "and other
senior advisers" would recommend a veto of the bill.

1990 Presidential Statement

on May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These
principles were restated in the President’s October 22, 1990,

veto message.

The first principle was that legislation must operate to
obliterate considerations of factors such as race, color,
religion, sex, or national origin from employment decisions. 1In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that quotas could be an unintended
consequence of legislation.

Second, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights
have been violated are entitled to their day in court, and an
accused is innocent until proved guilty.

Third, the civil rights laws should provide an adequate deterrent
against workplace harassment. They should not, however, benefit
lawyers by encouraging litigation at the expense of conciliation
or settlement.

The President also stated that Congress "should live by the same
requirements it prescribes for others."

The President affirmed his desire to strengthen employment
discrimination laws "without resorting to the use of unfair
preferences" in the State of the Union address on

January 29, 1991.

g

-




-

Scoring for the Purpose of Pay-As-You-Go and the Caps

According to TCJ (Silas), S. 1745 is not subject to the pay-as-
you-go requirement of the Omnibus Budget Reconciliation Act of
1990 because it would not require any direct spending.

Legislative Reference Division Draft
10/22/91 - 2:00 p.m.
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THE WHITE HOUSE
WASHINGTON

October 22, 1991 91 0CT22 P8: 30

MEMORANDUM FOR FRED McCLURE

FROM: ROGER B. PORTER (%7

SUBJECT: Senior Advisor's Veto Threat on S. 1745, the
Civil Rights Act of 1991 Sponsored by Senator
Danforth

We have reviewed the attached memorandum and have noted a
few suggested changes on the draft.

Please let us know if you have any questions or if we can
be of further assistance.

cc: Phillip D. Brady
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WHITE HOUSE STAFFING MEMORANDUM

DATE: 10/22/91

SENIOR ADVISOR'S VETO THREAT ON S.

ACT OF 1991 SPONSORED BY SENATOR DANFORTH

SUBJECT:

ACTION/CONCURRENCE/COMMENT DUE BY: _TODAY, 10/22/91 5:30pm

1745, THE CIVIL RIGHTS

ACTION FYI

VICE PRESIDENT
SUNUNU
SCOWCROFT
DARMAN

BRADY
BROMLEY

CARD
DEMAREST
FITZWATER

GRAY

QQDQDDDDDDD

HOLIDAY

REMARKS:

HORNER
MCCLURE

PETERSMEYER

ROGICH
SMITH

CILERK

ACTION FYi
O
O
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Please forward your comments directly to Fred McClure, x2230,
no later than 5:30 p.m., TODAY, TUESDAY, OCTOBER 22nd, with

a copy to this office. Thank you.

RESPONSE:

PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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THE WHITE HOUSE
WASHINGTON

~pgeree P3: 33

October 22, 1991

MEMORANDUM FOR PHIL BRADY

FROM: FRED MCCLUR)/’Z}‘/\
!

SUBJECT: Statement of Administration Polic

RE: Senior Advisors Veto Threat on S.1745, the Civil Rights
Act of 1991 sponsored by Senator Danforth.

We have just received the attached Statement of Administrative
Policy from OMB. We would appreciate your comments by 5:30 p.m.,

Today, 10/22/91.

Please direct all comments to my office at x2230.
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October 22, 1991
(Senate)

S. 1745 - Ccivil Rights Act of 1991
(Danforth (R) Missouri and 6 others)

If S. 1745 were presented to the President in its current form,
his senior advisers would recommend a veto. The bill suffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year’s
Kennedy-Hawkins bill, which the President vetoed.

S. 1745 is a quota bill. The "disparate impact" provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences.
Employers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not "demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in ways that make a successful defense almost impossible.

In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices," S. 1745 also
defines the "business necessity" defense much too narrowly.

S. 1745, for example, would prevent employers from defending a
host of perfectly legitimate hiring and promotion criteria,
including educational standards that all of our students should

be encouraged to meet. ;mssws‘ A STNIFICHNT™ /1P EVENEVT

To SUSSESTA THRT FHE m/
The-billls—use of eight o ken from the /Americans with
Disabilities Act ("ADA"Y) 1slead1ng.g*mm&ek~ These words do

not define "business nece551ty" either in the ADA (which uses
"business necessity" as an undefined term) or in S. 1745. Nor
does the use of these eight words materially alter the definition
in S. 1745’s predecessor bill (S. 1408). The same words could be
inserted into the President’s bill without changing its meaning;
aeeerd*ng;yq the Administration no objection to theix

inclu 1n Ehe President’s bill. oD HaveE

S. 1745 1g also a quota bill because it would close the courts to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and unconstitutional.

It would, moreover, create new incentives for collusive lawsuits
in which employers would be encouraged to settle complaints by
one portion of their workforce by illegally bargaining away the
rights of another group of employees.
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S. 1745 would also create a lawyers’ bonanza. It provides for
jury trials and compensatory damages in all cases under Title VII
of the Civil Rights Act of 1964, along with punitive damages in
many cases. (As currently written, the bill would even make
damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages
provisions would transform Title VII from its original design,
which emphasizes conciliation and make-whole relief, into an
entirely different structure modeled on our Nation’s tort
system -- which is now widely recognized to be in a state of
crisis.

S. 1745 continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes
provisions that purport to extend coverage to Congress, S. 1745
grants no judicially enforceable rights to congressional
employees.

The Administration’s Proposal

The Administration’s proposal, S. 611, would strengthen our
Nation’s civil rights laws without creating powerful new
incentives for quota hiring. S. 611 also avoids subjecting
American businesses, and the victims of discrimination, to
endless and excessively costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance
and Patterson decisions; overturn Wards Cove by shifting the
burden of proof to the employer in defending "business
necessity;" authorize expert witness fees in civil rights cases;
and extend the statute of limitations and authorize the award of
interest against the U.S. Government.

The Administration bill would make available new monetary
remedies under Title VII, up to $150,000, for victims of sexual
harassment in the workplace. The Administration bill also
includes special provisions creating incentives for employers to
prevent and correct sexual harassment without waiting for
lawsuits to be filed. Finally, the Administration bill extends
Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of
S. 1745. These important new protections for American employees
should not be held hostage for S. 1745, which will produce quotas
and other forms of unfair preferential treatment,
disproportionately disadvantage small and medium-sized
businesses, and unduly enrich the plaintiffs’ bar.

* % % % *
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(Not t ibute utside Executi Office of the President)

This draft Statement of Administration Policy was developed by
White House Counsel (Lund) and the Legislative Reference Division
(Ratliff), in consultation with the Departments of Justice
(Wise), Education (Bork), and Labor (McDaniel), EEOC (Moses), SBA
(Dean), the White House Offices of Policy Development
(McGettigan) and Cabinet Affairs (Luttig), and TCJ (Silas).

Differences m Bi Vetoed i 90 and H.R. 1

S. 1745 is substantially identical to S. 2104 (a civil rights
bill vetoed by the President in 1990) and to H.R. 1 (which passed
the House on June 5, 1991, by a vote of 273-158), except for the
following new provisions:

(o} Employers would have to demonstrate that challenged
employment practices not involving selection bear a
manifest relationship to a "legitimate business
objective." S. 2104 required a significant relationship
toa™" ifest business objective." H.R. 1 requires a
"significant and manifest relationship to the requirements
for effective job performance."

o An employee would not have to identify specific practices
that result in a disparate impact if the court finds that
the elements of the employer'’s "decisionmaking process are
not capable of separation for analysis." In that case,
the decisionmaking process could be analyzed as one
employment practice. S. 2104 required this identification
unless the court found that the employer destroyed,
concealed, refused to produce, or failed to keep records
necessary to make that showing. H.R. 1 requires this
identification unless the court finds that the employee
after diligent effort cannot identify the practices from
reasonably available information.

o S. 1745 would limit compensatory and punitive damages for
intentional discrimination to a total of $300,000 (or
less, in the case of employers with less than 500
employees). Like S. 2104, H.R. 1 caps punitive damages at
the greater of $150,000 or the combined total of the
amount of compensatory damages and back pay awarded in the
case.

Recent Supreme Court Decisions and Related Provisions of S. 1745

S. 1745 is designed to reverse six recent Supreme Court
decisions. These decisions and the related provisions of S. 1745
are described below.
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Wards Cove

Supreme Court Decisjon. In disparate impact cases under
Title VII of the Civil Rights Act, the burden is on
plaintiffs to identify a particular employment practice
and show that the employment practice does not serve "in a
significant way, the legitimate employment goals of the
employer." (A "disparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though
inadvertent, disparate impact based on race, color,
religion, sex, or national origin.)

S. 1745 (Sections 7 and 8) overrides the Supreme Court in
two ways. First, it places the burden on the defendant to

demonstrate that an employment practice is "required by
business necessity" if significant numerical disparities
are found. Second, Section 7 defines the term "required
by business necessity" as bearing a "manifest relationship
to the employment in question" (for practices used as
"qualification standards, employment tests, or other
selection criteria") and as bearing a "manifest
relationship to a legitimate business objective of the
employer" (for other practices). Section 8 would relieve
plaintiffs of the obligation to identify specific
practices upon a demonstration that the elements of the
employer’s "decisionmaking process are not capable of
separation for analysis." 1In that case, the
decisionmaking process may be analyzed as one employment
practice.

Price Waterhouse

Supreme Court Decision. Where an employment decision is
proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant can show that the same decision
would have been reached if such factors had not been
considered.

S 745 ction provides that a violation of Title
VII is proven if a motivating factor in an employment

decision is shown to have been a complainant’s race,
color, religion, sex, or national origin. The term
"motivating factor" is not defined, and it may not mean
"causal factor." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
the complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.
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Supreme Court Decision. Persons not party to, but

adversely affected by, consent decrees mandating unlawful
racial preferences can challenge them in court.

S, 1745 (Section 11) bars challenges to such consent

decrees by non-parties if: (1) they had notice of the
proposed judgment; or (2) their interests were "adequately
represented" by another person who challenged the decree.

Lorance

Supreme Court Decision. The statute of limitations with
respect to a discriminatory seniority system begins to run
on the date it is adopted by the employer, not the date
the complainant is adversely affected by it.

S. 1745 (Section 14) specifies that where a seniority
system has been adopted "for an intentionally
discriminatory purpose," an unlawful practice occurs when
the system is adopted, when an individual becomes subject
to the system, or when a person is injured by the
application of the system.

Patterson

Supreme Court Decision. The statutory guaranty of the
right to "make and enforce contracts" regardless of race
("Section 1981") applies only during the formation of a

contract.

S. 1745 (Section 4) specifies that the right to "make and
enforce contracts" regardless of race extends beyond the
formation of the contract to "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship.”" S. 1745 would further specify
that the prohibition applies to private as well as
governmental discrimination.

Shaw

Supreme Court Decision. Prevailing plaintiffs in job
discrimination cases against the Federal Government may
not recover interest to compensate for delays in obtaining
relief.

S. 1745 (Section 16) permits plaintiffs prevailing in
Title VII discrimination cases against the Federal

Government to recover "the same interest to compensate for
delay in payment" as would be available in cases involving
non-public parties.
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In addition, S. 1745 would:

-- Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when violations are committed with malice or reckless
indifference to the rights of others. (Section 5)

-- Authorize awards of expert witness fees to prevailing
parties in Title VII cases. (Section 15)

-- Authorize prevailing parties to recover attorneys fees in
addition to other costs. (Section 6)

-- Lengthen the statute of limitations from 30 to 90 days for
filing suits against the Federal Government following
final agency actions. (Section 16)

-- Specify that the bill shall not "be construed to affect
court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the
law." Unlike H.R. 1, the bill does not forbid quotas.
(Section 18)

-- Provide that discrimination claims raised by Senate
employees would be investigated and adjudicated by the
Select Committee on Ethics, and that remedies available to
House employees would be limited to those available under
House Rules. (Section 19)

-- Prohibit employers from adjusting the scores, or otherwise
altering the results, of employment-related tests on a
discriminatory basis in connection with the selection or
referral of applicants for employment or promotion.
(Section 9)

-- Extend certain civil rights protections to U.S. citizens
employed in a foreign country. (Section 12)

Administration Bill

on March 1, 1991, the Justice Department transmitted an
Administration bill that was subsequently introduced as

H.R. 1375/S. 611. Like S. 1745, the Administration bill would
place the burden of proof on the employer to demonstrate
"business necessity," overruling a contrary ruling in Wards Cove.
However, the bill’s definition of business necessity would be
closer to the Wards Cove definition than S. 1745. The bill would
also reverse Lorance and Patterson, consistent with S. 1745.




The bill does not contain the provision in S. 1745 that would bar
certain challenges to consent decrees by non-parties. Instead,
the bill expressly provides that the Federal Rules of Civil
Procedure apply in determining who is bound by employment
discrimination decrees.

The bill would make available new monetary remedies for victims
of sexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. S. 1745, by
contrast, would grant women and religious minorities the right to
jury trials and monetary damages of up to $300,000 (or less, in
the case of employers with less than 500 employees) for
intentional discrimination.

Administration Position to Date

A Justice Department report on S. 1745 currently pending
clearance states that the Acting Attorney General "and other
senior advisers" would recommend a veto of the bill.

1990 Presidential Statement

On May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These
principles were restated in the President’s October 22, 1990,
veto message.

The first principle was that legislation must operate to
obliterate considerations of factors such as race, color,
religion, sex, or national origin from employment decisions. 1In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that quotas could be an unintended
consequence of legislation.

Second, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights
have been violated are entitled to their day in court, and an
accused is innocent until proved guilty.

Third, the civil rights laws should provide an adequate deterrent
against workplace harassment. They should not, however, benefit
lawyers by encouraging litigation at the expense of conciliation
or settlement.

The President also stated that Congress "should live by the same
requirements it prescribes for others."

The President affirmed his desire to strengthen employment
discrimination laws "without resorting to the use of unfair
preferences" in the State of the Union address on

January 29, 1991.
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S i u se o -As-You-Go and the Caps

According to TCJ (Silas), S. 1745 is not subject to the pay-as-
you-go requirement of the Omnibus Budget Reconciliation Act of
1990 because it would not require any direct spending.

Legislative Reference Division Draft
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FFING MEMORANDUM

DATE: __10/22/91 ACTION/CONCURRENCE/COMMENT DUE BY: _TODAY, 10/22/91 5:30pm

SENIOR ADVISOR'S VETO THREAT ON S. 1745, THE CIVIL RIGHTS
ACT OF 1991 SPONSORED BY SENATOR DANFORTH

SUBJECT:
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VICE PRESIDENT ] HORNER
SUNUNU ] MCCLURE
SCOWCROFT PETERSMEYER

DARMAN ] PORTER
BRADY  quueannttSiRE s ROGICH

BROMLEY P 4i SMITH
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HOLIDAY

REMARKS:

Please forward your comments directly to Fred McClure, x2230,
no later than 5:30 p.m., TODAY, TUESDAY, OCTOBER 22nd, with

a copy to this office. Thank you.

RESPONSE:

PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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THE WHITE HOUSE
WASHINGTON

~|ocT22 P3: 33

October 22, 1991

MEMORANDUM FOR PHIL BRADY

FROM: FRED MCCLUFE/%W

SUBJECT: Statement of Administration Policy

RE: Senior Advisors Veto Threat on S.1745, the Civil Rights
Act of 1991 sponsored by Senator Danforth.

We have just received the attached Statement of Administrative
Policy from OMB. We would appreciate your comments by 5:30 p.m.,

Today, 10/22/91.

Please direct all comments to my office at x2230.
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October 22, 1991
(Senate)

S. 1745 - Civil Rights Act of 1991

(Danforth (R) Missouri and 6 others)

'If S. 1745 were presented to the President in its current form,

his senior advisers would recommend a veto. The bill suffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year’s
Kennedy-Hawkins bill, which the President vetoed.

S. 1745 is a quota bill. The "disparate impact" provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences.
Employers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not "demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in ways that make a successful defense almost impossible.

In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices," S. 1745 also
defines the "business necessity" defense much too narrowly.

S. 1745, for example, would prevent employers from defending a
host of perfectly legitimate hiring and promotion criteria,
including educational standards that all of our students should
be encouraged to meet.

The bill’s use of eight words taken from the Americans with
Disabilities Act ("ADA") is a misleading gimmick. These words do
not define "business necessity" either in the ADA (which uses
"business necessity" as an undefined term) or in S. 1745. Nor
does the use of these eight words materially alter the definition
in S. 1745’s predecessor bill (S. 1408). The same words could be
inserted into the President’s bill without changing its meaning;
accordingly, the Administration has no objection to their
inclusion in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and unconstitutional.

It would, moreover, create new incentives for collusive lawsuits
in which employers would be encouraged to settle complaints by
one portion of their workforce by illegally bargaining away the
rights of another group of employees.
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S. 1745 would also create a lawyers’ bonanza. It provides for
jury trials and compensatory damages in all cases under Title VII
of the Civil Rights Act of 1964, along with punitive damages in
many cases. (As currently written, the bill would even make
damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages
provisions would transform Title VII from its original design,
which emphasizes conciliation and make-whole relief, into an
entirely different structure modeled on our Nation’s tort
system -- which is now widely recognized to be in a state of
crisis.

S. 1745 continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes
provisions that purport to extend coverage to Congress, S. 1745
grants no judicially enforceable rights to congressional
employees.

The Administration’s Proposal

The Administration’s proposal, S. 611, would strengthen our
Nation’s civil rights laws without creating powerful new
incentives for quota hiring. S. 611 also avoids subjecting
American businesses, and the victims of discrimination, to
endless and excessively costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance
and Patterson decisions; overturn Wards Cove by shifting the
burden of proof to the employer in defending "business
necessity;" authorize expert witness fees in civil rights cases;
and extend the statute of limitations and authorize the award of
interest against the U.S. Government.

The Administration bill would make available new monetary
remedies under Title VII, up to $150,000, for victims of sexual
harassment in the workplace. The Administration bill also
includes special provisions creating incentives for employers to
prevent and correct sexual harassment without waiting for
lawsuits to be filed. Finally, the Administration bill extends

Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of
S. 1745. These important new protections for American employees
should not be held hostage for S. 1745, which will produce quotas
and other forms of unfair preferential treatment,
disproportionately disadvantage small and medium-sized
businesses, and unduly enrich the plaintiffs’ bar.
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(N to b tributed tside Executive Office of the President)

This draft Statement of Administration Policy was developed by
White House Counsel (Lund) and the Legislative Reference Division
(Ratliff), in consultation with the Departments of Justice
(Wise) , Education (Bork), and Labor (McDaniel), EEOC (Moses), SBA
(Dean) , the White House Offices of Policy Development
(McGettigan) and Cabinet Affairs (Luttig), and TCJ (Silas).

Differences from Bill Vetoed in 1990 and H.R. 1

S. 1745 is substantially identical to S. 2104 (a civil rights
bill vetoed by the President in 1990) and to H.R. 1 (which passed
the House on June 5, 1991, by a vote of 273-158), except for the
following new provisions:

o Employers would have to demonstrate that challenged
employment practices not involving selection bear a
manifest relationship to a "legitimate business
objective." S. 2104 required a significant relationship
to a "manifest business objective."” H.R. 1 requires a
"significant and manifest relationship to the requirements
for effective job performance."

o An employee would not have to identify specific practices
that result in a disparate impact if the court finds that
the elements of the employer’s "decisionmaking process are
not capable of separation for analysis." 1In that case,
the decisionmaking process could be analyzed as one
employment practice. S. 2104 required this identification
unless the court found that the employer destroyed,
concealed, refused to produce, or failed to keep records
necessary to make that showing. H.R. 1 requires this
identification unless the court finds that the employee
after diligent effort cannot identify the practices from
reasonably available information.

o S. 1745 would limit compensatory and punitive damages for
intentional discrimination to a total of $300,000 (or
less, in the case of employers with less than 500
employees). Like S. 2104, H.R. 1 caps punitive damages at
the greater of $150,000 or the combined total of the
amount of compensatory damages and back pay awarded in the
case.

Recent Supreme Court Decisions and Related Provisions of S. 1745

S. 1745 is designed to reverse six recent Supreme Court
decisions. These decisions and the related provisions of S. 1745

are described below.
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Wards Cove

Supreme Court Decision. In disparate impact cases under
Title VII of the Civil Rights Act, the burden is on

plaintiffs to identify a particular employment practice
and show that the employment practice does not serve "in a
significant way, the legitimate employment goals of the
employer." (A "disparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though
inadvertent, disparate impact based on race, color,
religion, sex, or national origin.)

S. 1745 (Sections 7 and 8) overrides the Supreme Court in
two ways. First, it places the burden on the defendant to
demonstrate that an employment practice is "required by
business necessity" if significant numerical disparities
are found. Second, Section 7 defines the term "required
by business necessity" as bearing a "manifest relationship
to the employment in question" (for practices used as
"qualification standards, employment tests, or other
selection criteria") and as bearing a "manifest
relationship to a legitimate business objective of the
employer" (for other practices). Section 8 would relieve
plaintiffs of the obligation to identify specific
practices upon a demonstration that the elements of the
employer’s "decisionmaking process are not capable of
separation for analysis." In that case, the
decisionmaking process may be analyzed as one employment
practice.

Price Waterhouse

Supreme Court Decision. Where an employment decision is
proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant can show that the same decision
would have been reached if such factors had not been
considered.

S. 1745 (Section 10) provides that a violation of Title
VII is proven if a motivating factor in an employment
decision is shown to have been a complainant’s race,
color, religion, sex, or national origin. The term
"motivating factor" is not defined, and it may not mean
"causal factor." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
the complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.
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Supreme Court Decision. Persons not party to, but
adversely affected by, consent decrees mandating unlawful

racial preferences can challenge them in court.

S. 1745 (Section 11) bars challenges to such consent
decrees by non-parties if: (1) they had notice of the
proposed judgment; or (2) their interests were "adequately
represented" by another person who challenged the decree.

Lorance

Supreme Court Decision. The statute of limitations with
respect to a discriminatory seniority system begins to run
on the date it is adopted by the employer, not the date
the complainant is adversely affected by it.

S. 1745 (Section 14) specifies that where a seniority
system has been adopted "for an intentionally

discriminatory purpose," an unlawful practice occurs when
the system is adopted, when an individual becomes subject
to the system, or when a person is injured by the
application of the system.

Patterson

Supreme Court Decision. The statutory guaranty of the
right to "make and enforce contracts" regardless of race

("Section 1981") applies only during the formation of a
contract.

S. 1745 (Section 4) specifies that the right to "make and
enforce contracts" regardless of race extends beyond the
formation of the contract to "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship." §S. 1745 would further specify
that the prohibition applies to private as well as
governmental discrimination.

Shaw

Supreme Court Decision. Prevailing plaintiffs in job
discrimination cases against the Federal Government may
not recover interest to compensate for delays in obtaining
relief.

S. 1745 (Section 16) permits plaintiffs prevailing in
Title VII discrimination cases against the Federal

Government to recover "the same interest to compensate for
delay in payment" as would be available in cases involving
non-public parties.




Other Provisions of S. 1745

In addition, S. 1745 would:

== Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when violations are committed with malice or reckless
indifference to the rights of others. (Section 5)

-- Authorize awards of expert witness fees to prevailing
parties in Title VII cases. (Section 15)

-- Authorize prevailing parties to recover attorneys fees in
addition to other costs. (Section 6)

-- Lengthen the statute of limitations from 30 to 90 days for
filing suits against the Federal Government following
final agency actions. (Section 16)

-- Specify that the bill shall not "be construed to affect
court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the
law." Unlike H.R. 1, the bill does not forbid quotas.
(Section 18)

-- Provide that discrimination claims raised by .Senate
employees would be investigated and adjudicated by the
Select Committee on Ethics, and that remedies available to
House employees would be limited to those available under
House Rules. (Section 19)

-- Prohibit employers from adjusting the scores, or otherwise
altering the results, of employment-related tests on a
discriminatory basis in connection with the selection or
referral of applicants for employment or promotion.
(Section 9)

-- Extend certain civil rights protections to U.S. citizens
employed in a foreign country. (Section 12)

Administration Bill

On March 1, 1991, the Justice Department transmitted an
Administration bill that was subsequently introduced as

H.R. 1375/S. 611. Like S. 1745, the Administration bill would
place the burden of proof on the employer to demonstrate
"business necessity," overruling a contrary ruling in Wards Cove.
However, the bill’s definition of business necessity would be
closer to the Wards Cove definition than S. 1745. The bill would
also reverse Lorance and Patterson, consistent with S. 1745.

. \"‘;

-

)
e e~




The bill does not contain the provision in S. 1745 that would bar
certain challenges to consent decrees by non-parties. Instead,
the bill expressly provides that the Federal Rules of Civil
Procedure apply in determining who is bound by employment
discrimination decrees.

The bill would make available new monetary remedies for victims
of sexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. S. 1745, by
contrast, would grant women and religious minorities the right to
jury trials and monetary damages of up to $300,000 (or less, in
the case of employers with less than 500 employees) for
intentional discrimination.

Administration Position to Date

A Justice Department report on S. 1745 currently pending
clearance states that the Acting Attorney General "and other
senior advisers" would recommend a veto of the bill.

1990 Presidential Statement

On May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These
principles were restated in the President’s October 22, 1990,
veto message.

The first principle was that legislation must operate to
obliterate considerations of factors such as race, color,
religion, sex, or national origin from employment decisions. 1In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that quotas could be an unintended
consequence of legislation.

Second, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights
have been violated are entitled to their day in court, and an
accused is innocent until proved guilty.

Third, the civil rights laws should provide an adequate deterrent
against workplace harassment. They should not, however, benefit
lawyers by encouraging litigation at the expense of conciliation
or settlement.

The President also stated that Congress "should live by the same
requirements it prescribes for others."

The President affirmed his desire to strengthen employment
discrimination laws "without resorting to the use of unfair
preferences" in the State of the Union address on

January 29, 1991.

T T T T e e et—




Scoring for the Purpose of Pay-As-You-Go and the Caps

According to TCJ (Silas), S. 1745 is not subject to the pay-as-
you-go requirement of the Omnibus Budget Reconciliation Act of
1990 because it would not require any direct spending.

Legislative Reference Division Draft
10/22/91 - 2:00 p.nm.
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Document No.
¢

WHITE HOUSE STAFFING MEMORANDUM
pl: 13

A OCT 23
DATE: 10/22\/&C ACTION/CONCURRENCE/COMMENT DUE By: _TODAY, 10/22/91 5:30pm

SENIOR ADVISOR'S VETO THREAT ON S. 1745, THE CIVIL RIGHTS
ACT OF 1991 SPONSORED BY SENATOR DANFORTH

SUBJECT:
ACTION FYI ACTION FYI

VIcEPReSDENT O HORNER O O

| sununy o v MCCLURE 0O o
SCOWCROFT O O PETERSMEYER O O
DARMAN O O PORTER W O
BRADY o ROGICH O o

“ BROMLEY O O SMITH O O
CARD o CLERK . Ei/

" DEMAREST v O O O
FITZWATER 0 O O
GRAY W O O O
HOLIDAY & - O O

REMARKS:

Please forward your comments directly to Fred McClure, x?230,
no later than 5:30 p.m., TODAY, TUESDAY, OCTOBER 22nd, with

a copy to this office. Thank you. -

RESPONSE: No comment.

Thanks,
Elizabeth Luttig
PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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SENIOR ADVISOR'S VETO THREAT ON S. 1745,

| (<
é Document No. OZ 7%592/\5,5
S22/
WHITE HOUSE S MEMORANDUM
9/26/91
DATE: / ACTION/CONCURRENCE/COMMENT DUE By: _ 10 :00AM, TODAY, SEPT. 27

SENATOR DANFORTH'S
CIVIL RIGHTS BILL

SUBJECT:

J ACTION FYI ACTION FYI

| VICE PRESIDENT O \2{ HORNER O O
SUNUNU O { MCCLURE O V/
SCOWCROFT O O O O
DARMAN - ﬁ/ O “
BRADY O v/ ROGICH O O
BROMLEY O O SMITH O O
CARD d O CLERK O {
DEMAREST / 16/ Z O O O
FITZWATER o O O
GRAY s O O O

I HOLIDAY e el % O O O

il

REMARKS:
PLEASE PROVIDE COMMENTS ON THE ATTACHED DIRECTLY TO
FRED McCLURE, 2ndFl, WW, x2230, WITH A COPY TO THIS
OFFICE NO LATER THAN 10:00AM, TODAY, FRIDAY, SEPTEMBER 27.
THANK YOU!

RESPONSE:

PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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THE WHITE HOUSE

WASHINGTON

J1 SEP26 P8 §9

September 26, 1991

MEMORANDUM FOR PHIL BRADY
FROM: FRED McCLURE /..

SUBJECT: Senior Advisor’s Veto Threat on S. 1745, Senator
Danforth’s Civil Rights Bill

From: Acting Attorney General William Barr

To: Senators Dole and Hatch

RE: Senior Advisor’s Veto Threat on S. 1745, Senator
Danforth’s Civil Rights Bill.

Attached is a draft 24 page letter containing a Senior Advisor's
Veto Threat, relevent documents referenced in the letter and the
actual bill. Because of scheduled action on this legislation in
the Senate, we would appreciate your comments by 10:00 a.m.,

Friday, 9/27/91.

Please direct all comments to my office at x2230.

|
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Dear H

This letter presents the views of the Department of Justice
regarding S. 1745, the civil rights bill introduced on
September 24 by Senator John Danforth. As you know, the
Administration has spent a great deal of time and effort with
Senator Danforth in an attempt to craft an acceptable bill.
Unfortunately, 8. 1745 contains many of the same fundamental
flaws as H.R. 1, the bill that the House of Representatives has
passed, and last year’s Kennedy-Hawkins bill, which the President
vetoed. Consequently, if S. 1745 is presented to the President
in its present form, I and his other senior advisors will

recommend that he veto it. We instead urge that the Senate

X
enact the President’s bill, s8. 611.

Contrary to the publicly-stated goals behind this
legislation, S. 1745 would radically restructure pre-1989 civil
rights law in ways that are both unprecedented and unacceptable.
It would promote the adoption of new quotas by employers; it
would perpetuate and institutionalize the use of gquotas in
consent decrees by insulating such quotas from legal challenge;
and it would drastically change the carefully-balanced remedial
scheme of Title VII, converting it into a costly and litigious

tort-style system,.
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§. 1745 also follows the lead of H.R. 1, and of the Kennedy-
Hawkins bkill which the President vetoed last year, by exempting
Congress from the very provisions to which the Administration has
obhjected. Congress should not pass an employment statute unless
it is willing to live under the same restrictions and risks that

it places on our Nation’s other employers.

The Goals of Civil Rights Legislation

President Bush has laid down several basic principles that
must be respected in any new civil rights legislation. 1In a
speech in the Rose Garden on May 17, 1990 to civil rights leaders
gathered from around the nation, President Bush stated that he
would only sign legislation (1) that did not have thae aeffect of
fostering quotfs, (2) that reflected fundamental principles of
fairness and due process for all civil rights plaintiffs,
inecluding those victimized by quotas, and (3) that provided a
strong and speedy remedy for harassment without creating a
lawyers’ bonanza. He also stated that Congress should be willing

to live by the same rules it imposes on other employers.

These continue to ba tha proper requirements for civil
rights legislation. Unfortunately, S. 1745 fails to meet these
requirements, and retains many of the critical deficiencies that

caused President Bush to veto the Kennedy-Hawkins bill last year.

N
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S. 1745 Promotes OQuotas

§. 1745 promotes quotas in two respects. First, it
radically transforms the law of disparate impact. Both the
President’s and Senator Danforth’s bills agree that, where a
business practice causes a disparate impact, the employer should
have the burden of showing the business practice is justified by
Mpusiness necessity”. However, S. 1745 so narrows the business
necessity defense and makes the defense so hard to establish,
while simultaneously easing the plaintiff’s burden in
astablishing a prima facie case, that defending a disparate
impact case would be prohibitively costly and difficult. To
avoid this costly, uphill litigation, employers will be driven to
hire by the numbers -- i.e., to use guotas -- as the only means
of avoiding possible disparate impact challenges. Second, §.
1745 would encourage and perpetuate the use of guotas in consent
decrees by insulating such provisions from challenge. We discuss

these two quota features of 5. 1745 in turn.

Creatin £

The most widely discussed Title VII decision by the Suprenme

Court in 1989 is Wards Cove Packind Co. v. Atonio, 490 U.S, 642
(1989) . That case addressed the manner of litigating disparate

impact cases ~- that is, cases arising out of facially neutral
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employment practices that have a statistically adverse impact
upon a racial, religious, national origin or gender group.
President Bush supports legislation accomplishing the originally
stated objections to Wards Cove -- that it changed the placement
of the burden of proof on the business necessity issue in
disparate impact cases under Griggs v, Duke Power Co., 401 U.S.
424 (1971). However, the Praesident vetoed the Kennedy-Hawkins
bill, in part, because it radically altered the disparate impact

standard established in Griggg- Like H.R. 1 and Kennedy-Hawkins,

8. 1745 would overrula Grigdqs and fundamentally change the law
that existed before Wards Cove in a manner that would promote the

adoption of guotas.

The original objection to Wards Cove was that it altered the
burden of proof allegedly contemplated in Griggs by holding that
employers do not have the burden of proving that their challenged
employment practices result from “business necesgsity.* Thus,
when Senator Kennedy introduced his bill in 1990, the only
problem with Wards Cove that he noted was that it ~unfairly
shifted a key burden of proof from employers to employees.”

(Cong. Rec. S. 1018).

Although the Department of Justice had argued that the
statutory language required the result reached by the Supreme
Court in Wards Cove, the Administration has agreed to overrule

that decision by shifting the burden of proof to employers.
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The Administration has gone even further; the Administration
has offered to codify the Griggs definition of business
necessity. The language from Griggs used in $. 611 -- "manifest
relationghip to the employment in question” -- has been the
operative legal definition of “business necessity” in an unbroken
line of Supreme Court decisions. For clarity’s sake, the
Administration has also urged language from a 1979 Supreme Court
decision interpreting Griggs. That case, New York City Transit
Authority v. Beazer, 440 U.S. 568 (1979), was authored by Justice

Stevens who wrote the principal dissent to Wards Cove.

Senator Danforth, like Senator Kennedy, has refused the
straightforward approach of simply quéting Griggs and Beazer.
Instead, S§. 1745 continues the pattern of proposing new
definitions th?t have never been used by the Supreme Court to
interpret Griggs or its “business necessity” standard. The
definition offered in §. 1745, like the definitions in Kennedy-
Hawkins and H.R. 1, limits the ”business necessity” defense in an

unfair and unprecedentedly narrow way.

Senator Kennedy’s original bill limited *business necassity”
solely to “job performance.” 1In the face of substantial
opposition, new versions were proposed but each suffered from the
original defect of unduly limiting an employer’s ability to
defend facially neutral employment practices. Senator Danforth

now purports to use the Griggs language, but then defines the
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critical language to mean essentially the same thing as the
language originally proposed by Senator Kennedy last year.

§. 1745 accomplishes this narrowing of the business necessity
defense by an elaborate definitional bifurcation. First, the
bill defines *business necessity” as meaning, in the case of
selection criteria, “a manifest relationship to the employment in
cquestion.” This, of course, is the Gridggs standard. He then,
however, adds a sub-definition of “employment in guestion®
narrowing it to include only job parformance criteria in
virtually all employment decisiong. It is this unjustified
departure from Griggs that unacceptably restricts the “business
necessity” defense. In short, S. 1745 adopts the Griggs language
and then redefines it to reflect the definitions contained in
H.R. 1 and Kennedy-Hawkins. From a legal standpoint, there
simply is ne qgestion that 8. 1745 proposes a definition of
“business necessity” which is much narrower than that found in

Griggse and its Suprema Court progeny.

Similarly, the statement in S. 1745 that the definition of
business necessity is intended to codify Grigqgs cannot alter the
inconsistency between the bill’s text and the language of Griggs,
or the inconsistency between the text of 5. 1745 and almost two
decades of Supreme Court precedent interpreting Griggs. Instead,
it merely guarantees confusion as courts attempt to sort out

precisely what Congress had in mind in S. 1745. This confusion
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will be time-consuming and very expensive. And it will bring no

benefit to the victims of discrimination.

The Administration continues to support the codification of
ériggs (with the burden of proof shifted to the defendant on
business necessity). For that reason, and to avoid interjecting
novel language into Title VII that will spur complex litigation,
produce results inconsistent with Griqgs, and undermine other
important natianal policies, the Administration must insist that
the definition of *business necessity” be the well-¢stablished

lanquage from Griggs and Beazer found in S§. 611.

We note in passing that there is no merit to the claim that
the Danforth definition of ”"hbusiness nacessity” is acceptable
because it is taken from the Americans with Disabilities Act
(ADA). The plain fact is that it is impossible to take a
"husiness necessity” definition from the ADA and transfer it to
Title VII because there is no “business necessity® definition in
the ADA. The eight words which the Danforth bill lifts from the
ADA ~- “qualification standards, employment tests or other
selection criteria” -- in no way define “business necessity” in
either place. They merely describe the kind of employment
practices to which the operative language (which appears
elsewhere) applies. 1In that regard, the eight words say
virtually the same thing as the words used in the legislation

introduced by Senator Danforth earlier this year -- *employment
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practices used as job qualifications or used to measure the
ability to perform the job.” The eight words from the ADA do not
alter the key operative part of the *“business nacessity”
definition which is the narrowing language in the subdefinition
of ”"employment in question¥. In short, Senator Danforth has
neither incorporated any definition of “business necessity” from
the ADA nor adopted any sort of key language from the ADA.
Rather, he has merely repackaged the same definition he offered
lagt time using eight words that c¢ould be inserted into the

President’s bill without changing its meaning.

There are also serious social and pelicy implications in
narrowing Title VII’s definition of ”"business necessity.” Most
important, S. 1745 would fundamentally undermine our Nation’s
educational policies. Employers would be restricted in their
ability to consider educational criteria that might ba necessary
for promotion to higher lavels of employment or appropriate to
serve some important, legitimate and nondiscriminatory purpose.
The attached letters from Secretary of Education Lamar Alexandey
and EEOC Chairman Evan Kemp elaborate these concerns. Further,
among other uncertainties, the definition of “business necessity”
in §. 1745 could deny the employer a defense in each of the
following examples: A law firm hires as interns only people who
will be eligible to become associates (ji.e., law students); a
mining company gives a preference to employees who don’t smoke or

drink (on or off the job), because it lowers health insurance
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costs; at the mayor’s request, to discourage dropping out of
school, a fast food chain rejects dropouts below age 18 for jobs
during school hours: a metropolitan transit authority does not
want to hire heroin addicts who are recaeiving methadone

maintenance treatments.

There is no sound poliey reason for these novel restrictions
on the justifications an employer may offer for its employment
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.dq., Griaggs v. Duyke Power
Co., 401 U.S. 424, 432 (1971): New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979): Watson v. Fort Worth Bank
& Trust Co., 487 U.S. 977, 997-98 (1988) (plurality opinion).
Indeed, even the dissenting opinion in Wards Cove made clear that
under Griags ak"valid business purpose” would suffice. 490 U.S.

at 665 (Stevens, J., dissenting).

8. 1745 also changes the law governing disparate impact
cases in other ways that have never been publicly justified.
These alterations would have devastating effects on employers

faced with the threat of litigation.

Wards Cove reaffirmed the traditional rule that a plaintiff
should identify the particular employment practice that allegedly
caused the disparate impact. This particularity requirement is

especially critical if, as the President has agreed, Wards Cove
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is to be overruled so that the employer will now bear the burden

of proving “business necessity.”

Like H.R. 1 and last year’s Kennedy-Hawkins bill, S. 1745
dispenses with this requirement that a complainant identify the
particular practice that allegedly caused the disparate impact.
No Supreme Court decision has ever allowed what thase bills would
permit. See Griggs v. Duke Power Co., 401 U.S. 424 (1971) {(high
school diploma requirement and aptitude test); Dothard v.
Rawlinson, 433 U.S. 321 (1977) (height and weight requirement for
prison guards): Alberparle Paper Co. v. Moody, 422 U.S. 405
(1977) (employment tests and seniority systems):; Connecticut v.
Teal, 457 U.S. 440 (1982) (written examination):; Watson v. Fort

Worth Ba t, 487 U.S. 977 (1988) (subjective judgment of
supervisor). Y

S. 1745 clearly allows plaintiffs to claim that, while no
single practice has a legally cognizable disparate impact, such
impact can be shown if enough practices are aggregated. In no
Supreme Court disparate impact case has a plaintiff ever
prevailed without identifying a specific practicea that caused a
disparate impact. S. 1745 would eliminate this commonsense
requirement, which is absolutely essential in preventing
disparate impact litigation from becoming s$0 onerocus that
employers will resort to quotas to avoid them. (Apparently

because of poor draftsmanship, S. 1745 can also be interpreted to

- 10 -
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allow a prima facie case to be established without proof the

defendant’s practices caused a disparate impact.)

S. 1745 also differs from long~established law on the issue
of less discriminatory alternatives. The Supreme Court has
agreed that an employer should be held liable even if it proves
business necessity if the employer refused to adopt a
significantly less diseriminatory practice that would serve the
employer’s business purposes as well without increasing costs.
S. 1745, unfortunately, could be interpreted to impose liability
even if the rejected alternative was prohibitively expensive. S.
1745 could force employers to choose between vastly more
expensive practices -- perhaps even to the point of virtual
bankruptcy -- and quotas. All that would be necessary to
overcome the AQministration's objection would be to insert the
phrase ”comparable in cost and equally effective” in the
description of the alternative practice. To date, Senator

Danforth refusesz to make that modest but important changae.

In short, the changes in disparate impact analysis contained
in the Danforth bill are unacceptable because they contradict the
stated purpose of codifying Griggs, will drive employers to adopt
quotas to avoid costly litigation, and would undermine critical
educational and other policies. The Administration must oppose

these provisions.
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Brotecting 0ld Quotas

S. 1745 would also promote quotas by insulating many already

existing quotas from challenge. Section 11 of the bill would do

this by overruling Martin v. Wilks, 490 U.sS, 755 (1989). Here

again, 8. 1745 follows H.R. 1 and last year’s Kennedy-Hawkins

bill.

In Wilks, the Court held that persons who had not been
parties in an action settled by a consent decree waerae entitled to
a day in court to challenge racial quotas establishad by the
decree as a violation of their civil rights. This ruling rested
on a straightforward application of generally applicable rulas of
civil procedure. Although that particular case concerned a
challenge by white firefighters to a decree establishing racial
preferences, the principles of fairness on which the decision
rests are equally applicable in all litigation. 1It is a
fundamental prineciple of fairness that persons claiming a
deprivation of their rights are entitled to their day in court.
Their right to a hearing should not be shut off by a judgment in
an earlier proceeding to which they were not a party. As the
Supreme Court stated in Martin v. Wilks, *[t]his rule is part of
our ’‘deep-rooted historiec tradition that everyone should have his
own day in court.’” 490 U.S. at 762, quoting 18 C. Wright, A.

Miller & E. Cooper, Federal Practice and Procedure § 4449, p. 417

- 12 -
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(1981). Under this principle, ”[i]t is a violation of due
process for a judgment to be binding on a litigant who was not a
party or a privy and therefore has never had an opportunity to be
heard.” Parklane Hosiery Co. v. Shore, 439 U.S. 322, 327 n.7
(19279) . Indeed, section 11 would make decrees binding on persons
who did not even have notice of the prior action, even though
notice is an Yelementary and fundamental requirement of due

process.” Mullane v. Ceptral Hanover Bank & Trust Co., 3239 U.S.

306, 314 (1950).

Like H.R. 1, S. 1745 disregards this principle. It provides
that a person who was not a party to the earliar action is
nonetheless bound if, for instance, a judge decided that his or
her “interests were adequately represented” by another person who
previocusly cha%lenged such judgment or ordar. It would
apparently also bar claims by an individual or individuals (other
than the original plaintiffs and the original defendant) who
never had an opportunity, at an earlier time, to participate as a
party in challenging the decree -- but instead were allowed only
to stand up for two minutes at a *fairness hearing,” and thus had
no discovery rights or rights of appeal. This would be true aven
if the quotas were not a part of the consent decree, but instead
were agreed to by the parties implementing the decree at a later

time.
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Martin v. Wilks should not be overruled. The only consent
decrees that will ever he successfully challenged as a result of

the decision in Wilks are those that contain jillegal preferences

which are violating a claimant’s fundamental rights., There is
simply no good reason to enact legislation in a civil rights bill
that insulates such preferences from challenge. §. 17485,
moreover, creates new incentives for collusive lawsuits in which
employers saettle disputes with one portion of their workforce by
imposing illegal costs on another portion of the workforce. Wa

therefore adhere to the refusal of S. 611, the President’s bill,

to overturn Wilks.

8. 1745 Would Promote Excessive Litigation

In additipn to promoting and institutionalizing quotas, S.
1745 would radically alter the carefully crafted remedial
provisions of Title VIT and convert them into a tort-style
litigation system by introducing, for the first time, broad
compengatory and punitive damages and jury trials. £. 1745 would
also eliminate the need for causation in employment
discrimination cases -- allowing lawyers, but not their clients,
to recover even where the employer c¢ould show that their actions
were justified by legitimate, nondiscriminatory reasons. No one
could even pretend that these changes are aimed at restoring pre-
1989 law; rather, they are fundamental changes that will create

an entirely new regime for employment discrimination cases. The
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net result of these changes would be to encourage excessive and
costly litigation, primarily for the benefit of lawyers. Coupled
with the changes in the “bhusiness necessity” defensa described
above, these changes will increase the pressure on employers to
adopt quotas as the only means to avoid expensive litigatien. Wa

discuss these problems in turn.

Transforming Title VIT To A Tort-sStvle System

Like H.R. 1 and last year’s Kennedy-Hawkins bill, S. 1745
for the first time in our history authorizes damage awards in
cases of intentional discrimination brought under Title VII of
the Civil Rights Act of 1964. Under S. 1745, compensation for
past pecuniary loss is allowed without limitation. Compensation
for future pecgniary loss, compensation for non-pecuniary injury
(such as pain and suffering, emotional distress, and the like),
and punitive damages are also allowed, and are capped at $50,000
for employers with 100 or fewer employees, $100,000 for employers

with 101-500 employees, and $300,000 for employers with more than

500 employees.

The provision for compensatory and punitive damages requires
that Title VII cases for the first time be tried to a jury upon a
party’s demand, and that the jury would determine both liability
and the amount of damages. Title VII lawsuits will become

inpreasingly expensive and unpredictable.
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The approach contained in the President’s bill is far
preferable. There, all of the monetary relief is equitable, and
cases could be tried without a jury. Also, under the President’s
bill, if it were determined that a jury were required to
determine liability, the amount of the monetary relief still
would be determined by a judge. The President’s bill limits the
payment of additional monetary awards to cases of on-the-job
harassment, where monetary relief is generally unavailable. The
Danforth bill, however, would allow the additional awards in
cases besides harassment, where there is no credible evidence
that current monetary awards are inadequate. (In hiring, firing,
and promotion cases, of course, substantial monetary relief is

already available in the form of unlimited back pay.)

. -

X
The legislative debates on the original Title VII raveal

that S. 1745 confliets with the remedial scheme carefully crafted
by the authors of the 1964 Civil Rights Act. Thay purposely
excluded compensatory and punitive damages because they would

undermine the conciliatory and restorative object of Title VII.

Senator Hubert Humphrey rejected jury trials and
extraordinary recoveries. The Title VII lawsuit, he explained on
the floor of the Senate, would Yordinarily be heard by the judge
sitting without a jury in accordance with the customary practice

for suits for preventive relief.” 110 Cong. Rec. 6549 (1964) .,

:
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In describing the recovery that a Title VII plaintiff should
receive, Senator Humphrey favored restorative back pay relief

over “pain and suffering” and punitive damages:

¥The relief sought in such a suit would be an
injunction against future acts or practicas
of discrimination, but the court could order
appropriate affirmative reliaef, such as
hiring or reinstatement of employees and the

payment of back pay.* (Id.)

Neither Senator Humphrey nor the other sponsors of Title VII
mentioned punitive damages, “pain and suffering” or any other so-

called “compensatory” damages beyond back pay.

-

L
This was no oversight. The sponsors of Title VII modelled

its recovery provisions on the National Labor Relations Act which
had worked so well -- and continues to work so well -- without
providing windfalls for plaintiffs. Indeed, every major
legislation relating to the workplace =~ from the NLRA to OSHA to
ERISA to state workers compensation laws -- all reject the notion

of awards for “pain and suffering” and punitive damages.

Injunctions and backpay work. They encourage conciliation

and discourage discrimination. They provide effective recovery
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for victims of discrimination without promising a high-risk

proposition for those willing to gamble on litigation.

The Administration’s approach is far more consistent than
S. 1745 with the original design of Title VIT and with the

recognized need to provide more effective deterrents against

harassment in the workplace. The Administration cannot accept a

proposal that would so dramatically disrupt all Title VII

litigation when a more focused change will adequately address the

one real problem that has been identified.

We also note that, while the Danforth bill is said to be
aimed at making damages available in cases of intentional

discrimination under Title VII and certain sections of the

Americans withKDisabilities Act of 1990, it is drafted in such a

way that practices intentionally adopted, but without
discriminatory intent, would also give rise to liability for
damages. For instance, if an employer explicitly required job
applicants to have a high school dipleoma, yet had no
discriminatory intent, he could still be held to have
fintentionally engaged in an unlawful employment practice” --
i.e., he intentionally required the diploma, albeit for
nondiscriminatory reasons -- and woulé be liable for damages.
This goes far beyond gven H.R. 1, and would make damages

available in disparate impact cases. Coupled with the reality

that most disparate impact lawsuits also contain claims for
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disparate treatment in which statistical evidence plays a major
role, this critical departure from established case law would
prompt many employers to conclude that numerical hiring, i.e.

quotas, is necessary to avoid these new forms of damages.

Eliminating *Causation” Reguirement

S. 1745 also changes long-established Title VII law by
eliminating the causation requirement from employment
discriminatien litigation, although, as noted below, it is only
the lawyers, not their clients, who will benefit. Like H.R. 1
and last year’s Kennedy-Hawkins bi’l, Section 10 of S. 1745 would
overturn Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). That
case, in which the plurality opinion was authored by Justice
William Brennag, jeined by Justice Thurgood Marshall, along with
Justices Harry Blackmun and John Paul Stevens, held that once a
plaintiff demonstrates by direct evidence that discrimination
played a substantial part in an employment decision, the burden
shifts to the employer to persuade the court that it would have
reached the same result without considering sex or race. If the
employer succeeds, it is not liable. S. 1745 supplants this
caugation requirement by providing that an employer is still
liable pursuant to Title VII if a complaining party demonstrates
that discrimination was only ~a motivating factor for any
employment practice, even though other factors also motivated the

practice.”

- 19 -
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Thus, under S. 1745, evan where there iz no causal
relationship between discrimination and the challenged employment
actien -- i.e., where the adverse personnel action was ultimately
prompted by, and justified by, legitimate non-discriminatory

raasons ~- the employer would nonetheless be liabla.

The standard of liability proposed by S. 1745 has never been
the law. Although requested by the plaintiff in Price
Waterhougze, every member of the Supreme Court expressly rejected
it, including Justices Brennan, Marshall, Blackmun and Stevens.
There iz simply no basis for taking the law to that extreme.
Price Waterhouse is a sound and balanced decision. Its aequitable

result should be maintained.

Not surprisingly, at the time it was handed down, Price
Waterhouse was lauded by civil rights groups and commentators as
a significant victory. For instance, the National Women'’s Law
Center said the decision “advanced the law and put employers on
notice that they will have some explaining to do,” and the New
York Times called it ”a balanced, sensible judgment.” Our
monitoring of cases since Price Waterhouse has shown that the
decision has worked very favorably for plaintiffs., Based on this

experience, we do not think overruling Price Waterhouse is

necessary or wise.
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The proponents of S. 1745 seem to recognize implicitly the
fundamental soundness of the Price Waterhouse decision and the
inherent deficiency of their own approach. 1In a curious twist,

S. 1745 provides that, where an employer can demonstrate lack of
causation, the employer may still be liable to the plaintiff’s
lawyer for attornay fees, but the plaintiff herself cannot ba
awarded a single dime. Thus, the only true beneficiaries of this
provision would be the plaintiffs’ attorneys, who would still ke
entitled to an award of attorney feee, even where the defendant
employer’s actions were justified and lawful. Consequently, this
provision will encourage lawyers to pursue “Price Waterhouse
claims” in every discrimination case in the hope that, whether or
not their clients recover, the lawyer will. §. 1745 thus creates
an incentive for otherwise untenable lawsuits where thaye are no

actual 'victim§” and no “winners”’ axcept the lawyers.

Congress Should Live By Ita Enactments

In his May 17, 1990, Rcse Garden address, President Bush
said that ”Congress, with respect, should live by the same
requirements it prescribes for others.” The Executive branch,
like private employers and state and local govarnments, is
forbidden by law to discriminate on the basis of race, color,
religion, sex, or national origin. The Congress, however, has
exempted itself from the law. As President Bush has noted, "this

inconsistency should be remedied to give congressional employees

- 21 -
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and applicants the full protection of the law to send a strong
signal that it’s both the Executive branch and Congress that are

in this togethey. And the Congress should join the Executive

branch in setting an example for these private employers.”

In addition to setting a helpful example, and providing
congressional employees with the same rights enjoyed by other
Americans, coverage under Title VII will provide the Congress

with the valuable experience of living under the same rules that

it imposes on other employers. This experience should prove

useful in encouraging the Congress to give prompt and serious
consideration to proposals for improving the law and in enabling
the Congress to resist ill-considered proposals -- like S. 1745
and the Kennedy-Hawkins bill that President Bush vetoced last year
-« that would ?ndermine the cause of civil rights and impose

completely unjustified burdens on the employers of this nation.

The insistence by Congress that it be exempted from the
¢civil Rights Act of 1991 reinforces the concern that the changes
it would make go well beyond the stated purpose of restoring the
law and well beyond any claim that its provisions are modest.
Congress apparently recognizes that the pressures it would impose

upon millions of employers would be immense. No employer should

be forced to operate under a statutory framework that Congress

itself fears.

- 22 -
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Pass the Prasident’s Bill

We urge, therefore, the passage of S. 611, the President’s
bill. It remains the only bill that would effectively and fairly
protect the civil rights of working men and women. It would
overturn Patterson v. McLean Credit Unjon, 491 U.S. 164 (1989),
and lLorance v. AT&T Technologies, Inc., 490 U.S. 900 (1989):

would allow awards of up to $150,000 in cases of on-the-job
harassment; and, in disparate impact cases, would put tha burden
of proof on the employer and adopt the long-aestablished and
proven definition of ”business necessity.” It also contains
provisions to authorize thae award of expart witness fees to
prevailing parties in Title VII actions: to extend the time for
filing Title V%I complaints against the federal government; to
authorize awards of interest against the faderal government; to
extend Title VII’s protections to Congressional employees: and to
encourage alternative dispute resolution. At the same time,
however, the President’s bill would not encourage numerical
hiring, promote costly and endless litigation, or inhibit
American businessmen and businesswomen from hiring the best
qualified and most productive workers they can, so that they can

compete effectively in an increasingly global economy.

The Administration also recognizes the fact that equal

opportunity can never be a reality until there are decent

Y
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schools, safe streets, and revitalized local economies.

Therefore, in addition to pxssage of the President’s civil rights

bill, we seek Congressional action to promote individual

opportunity on several fronts: educational choice and

flexibility; home-ownership oppertunity; enterprise zones and

community opportunity areas; and heightened anti-crime efforts.

conecl.asion
Therefore, for the reasons stated above, if S. 1745 is
presented to the President in its present form, I and his other
senior advisors will recommend that he veto it. The Officae of
Management and Budget has advised that it has no objection to the

submission of this report and that enactment of S. 1745 in its

present form w?uld not be in accord with the President’s program.

Sincerely,

William P. Barr
Acting Attorney General
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Nething in thia Act shall Be construsd to prevent an emplover, in
making a hiring or other smployment decisien, from censidering an
applicant's or employes's ‘ducntianal achisvements, incldding the
applicant's cr empleyea's diploms or degrees or acadamis
performance, including test scorss, if such considaraticn has a
manifest relationship to a legitizmats business edjective of the

enployer.

-

Sonforming Amendment to Danforth hill. consistent with tha
fscopd Propcsed Provign in Ris Auguat 2. 19931 lgttar
In Saction $, in pi;aeripﬁ (2) of the definition of thae term,

"employment in queation.” add the words "or class of jobs" after
the vord, "4eb."
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ALD91.522

S.L.C.

1020 CONGRESS
1ST SESSION S . / '7 L/ {

IN THE SENATE OF THE UNITED STATES

Mr. DANFORTH introduced the following bill; which was read twice and re-
ferred to the Committee on

A BILL

To amend the Civil Rights Act of 1964 to strengthen and
improve Federal civil rights laws, to provide for damages
in cases of intentional employment discrimination, to
clarify provisions regarding disparate impact actions, and
for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Civil Rights Aect of
19917,

SEC. 2. FINDINGS.

The Congress finds that—
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(1) additional remedies under Federal law are

needed to deter unlawful harassment and intentional

diserimination in the workplace;

(2) the decision of the Supreme Court in Wards
Cove Packing Co. v. Atonto, 490 U.S. 642 (1989)
has weakened the scope and effectiveness of Federal
civil rights protections; and

(3) legislation is necessary to provide additional
protections against unlawful discrimination in em-
ployment.

SEC. 3. PURPOSES.

The purposes of this Act are—

.. (1) to provide appropriate remedies for inten-
tional discrimination and unlawful harassment in the
workplace;

(2) to overrule the proof burdens and meaning
of business necessity in Wards Cove Packing Co. v.
Atonio and to codify the proof burdens and the
meaning of business necessity used in Griggs v. Duke
Power Co., 401 U.S. 424 (1971);

(3) to confirm statutory authority and provide
statutory guidelines for the adjudication of disparate
impact suits under title VII of the Civil Rights Act

of 1964 (42 U.S.C. 2000e et seq.); and

e,
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(4) to respond to recent decisions of the Su-
preme Court by expanding the scope of relevant civil
rights statutes in order to provide adequate protec-
tion to victims of discrimination.
SEC. 4. PROHIBITION AGAINST ALL RACIAL DISCRIMINA-
TION IN THE MAKING AND ENFORCEMENT OF
CONTRACTS.
Section 1977 of the Revised Statutes (42 U.S.C.
1981) is amended—
(1) by inserting ‘“(a)’’ before ‘‘All persons with-
”. and

(2) by adding at the end the following new sub-

in

sections:

:‘z(b) For purposes of this section, the term ‘make and
enforce contracts’ includes the making, performance,
modification, and termination of contracts, and the enjoy-
ment of all benefits, privileges, terms, and conditions of
the contractual relationship.

“(e) The rights protected by this section are protect-
ed against impairment by nongovernmental discrimination
and impairment under color of State law.”.

SEC. 5. DAMAGES IN CASES OF INTENTIONAL DISCRIMINA-
TION.

The Revised Statutes are amended by inserting after

section 1977 (42 U.S.C. 1981) the following new section:

|
I
|
|

e e e e

¢ e e

- e —— e




]

e

PO

ALDS1.522

SL.C.
4

1 “SEC. 1877A. DAMAGES IN CASES OF INTENTIONAL DIS-

O 00 3 O W & W BN

N oL e e i e o o
S LRUBREBOEx3Iakx & e s

CRIMINATION IN EMPLOYMENT.
‘“‘(a) RIGHT OF RECOVERY.—

“(1) CrviL RIGHTS.—In an action brought by a
complaining party under section 706 of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-5) against a
respondent who intentionally engaged in an unlawful
employment practice prohibited under section 703 or

‘704 of the Act (42 U.S.C. 2000e-2 or 2000e-3),

and provided that the complaining party cannot re-
cover under section 1977 of the Revised Statutes
(42 U.S.C. 1981), the complaining party may recov-
er compensatory and punitive damages as allowed in
s?zbsection (b), in addition to any relief authorized
by section 706(g) of the Civil Rights Act of 1964,
from the respondent.

“(2) D1saBmLITY.—In an action brought by a
complaining party under the powers, remedies, and
procedures set forth in section 706 of the Civil
Rights Act of 1964 (as provided in section 107(a) of
the Americans with Disabilities Act of 1990 (42
U.S.C. 12117(a))) against a respondent who inten-
tionally engaged in a practice that constitutes dis-
crimination under section 102 of the Act (42 U.S.C.
12112), other than discrimination described in para-
graph (3)(A) or (6) of subsection (b) of the section

g D WL
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(except for practices intended to screen out individ-
uvals with disabilities), against an individual, the
complaining party may recover compensatory and
punitive damages as allowed in subsection (b), in ad-
dition to any relief authorized by section 706(g) of
the Civil Rights Act of 1964, from the respondent.
“(3) REASONABLE ACCOMMODATION AND GOOD
FAITH EFFORT.—In cases where a discriminatory
practice involves the provision of a reasonable ac-
commodation pursuant to section 102(b)(5) of the
Americans with Disabilities Act of 1990, damages
may not be awarded under this section where the
covered entity demonstrates good faith efforts, in
c‘;nsultation with the person with the disability who
has informed the covered entity that accommodation
is needed, to identify and make a reasonable accom-
modation that would provide such individual with an
equally effective opportunity and would not cause an

undue hardship on the operation of the business.

‘“(b) COMPENSATORY AND PUNITIVE DAMAGES.—
“(1) DETERMINATION OF PUNITIVE DAM-
AGES.—A complaining party may recover punitive
damages under this section if the complaining party
demonstrates that the respondent engaged in a dis-

criminatory practice or discriminatory practices with
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malice or with reckless indifference to the federally
protected rights of an aggrieved individual.

(2) EXCLUSIONS FROM COMPENSATORY Dm.
AGES.—Compensatory damages awarded under this
section shall not include backpay, interest on back-
pay, or any otl'ler type of relief authorized under sec-
tion 706(g) of the Civil Rights Act of 1964.

“(3) LvoTATIONS.—The sum of the amount of
compensatory damages awarded under this section
for future pecuniary losses, emotional pain, suffer-
ing, inconvenience, mental anguish, loss of enjoy-
ment of life, and other nonpecuniary losses, and the
-{i.mount of punitive damages awarded under this sec-
tion, shall not exceed—

“(A) in the case of a respondent who has

100 or fewer employees in each of 20 or more

calendar week.; in the current or preceding cal-

endar year, $50,000; |
“(B) in the case of a respondent who has
more than 100 and fewer than 501 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000;
and '
“(C) in the case of a respondent who has

more than 500 employees in each of 20 or more
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1 calendar weeks in the current or preceding cal- ( !

2 endar year, $300,000. !

3 “(4) CONSTRUCTION.—Nothing in this section A

4 shall be construed to limit the scope of, or the relief ’

5 available under, section 1977 of the Revised Statutes ;

6 (42 U.S.C. 1981). |

7 “(e) JURY TRIAL—If a complaining party seeks ’

8 compensatory or punitive damages under this section—

9 “(1) any party may demand a trial by jury; and 1
10 “(2) the court shall not inform the jury of the :
11 limitations deseribed in subsection (b)(3). }
12 “(d) DEFINITIONS.—As used in this section: |
13 (1) CoMPLAINING PARTY.—The term ‘com- l
14 i‘blau'ning party’ means— : f’
15 “(A) in the case of a person seeking to 1
16 bring an action under subsection (a)(1), a per- ’
17 son who may bring an action or proceeding
18 under title VII of the Civil Rights Act of 1964 ’
19 (42 U.8.C. 2000e et seq.); or : r
20 “(B) in the case of a person seeking to ’
21 bring an action under subsection (a)(2), a per-
22 son who may bring an action or proceeding | ‘
23 under title I of the Americans with Disabilities )
24 Act of 1990 (42 U.S.C. 12101 et seq.). ; 1
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“(2) DISCRIMINATORY PRACTICE.—The term

‘discriminatory practice’ means a practice described

in paragraph (1) or (2) of subsection (a).
SEC. 6. ATTORNEY'S FEES.

The last sentence of section 722 of the Revised Stat-
utes (42 U.S.C. 1988) is amended by inserting “, 1981A”
after ““1981".

SEC. 7. DEFINITIONS.

‘Section 701 of the Civil Rights Act of 1964 (42
U.S.C. 2000e) is amended by adding at the end the follow-
ing new subsections:

“(1) The term ‘complaining party’ means the Com-
missio\n, the Attorney General, or a pérson who may bring
an action or proceeding under this title.

“(m) The term ‘demonstrates’ means meets the bur-
dens of production and persuasion.

‘“(n) The term ‘the employment in question’ means—

“(1) the performance of actual work activities
required by the employer for a job or class of jobs;
or

“(2) any behavior that is important to the job,
but may not comprise actual work activities.

“(0) The term ‘required by business necessity’

means—
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“(1) in the case of employment practices that

are used as qualification standards, employment

tests, or other selection criteria, the challenged prac-

tice must bear a manifest relationship to the employ-
ment in question; and

“(2) in the case of employment practices not
described in paragraph (1), the challenged practice
must bear a manifest relationship to a legitimate
business objective of the employer.

“(p) The term ‘respondent’ means an employer, em-
ployment agency, labor organization, joint labor-manage-
ment committee controlling apprenticeship or other train-
ing or retraining program, including an on-the-job train-
ing ;rogram, or Federal entity subject to section 717.”.
SEC. 8. BURDEN OF PROOF IN DISPARATE IMPACT CASES.

Section 703 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-2) is amended by adding at the end the fol-
lowing new subsection:

“(k)(1)(A) An unlawful employment practice based
on disparate impact is established under this title only if—

“(i) a complaining party demonstrates that a
particular employment practice or particular employ-
ment practices (or decisionmaking process as de-

seribed in subparagraph (B)(i)) cause a disparate
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impact on the basis of race, color, religion, sex, or

national origin; and

“(ii)(I) the respondent fails to demonstrate thét

the practice or practices are required by business ne-
cessity; or

“(I0). the' complaining party makes the demon-
stration described in subparagraph (C) with respect
to a different employment practice and the respond-

“ent refuses to adopt such alternative employment

practice.

“(B)(i) With respect to demonstrating that a particu-
lar employment practice or particular employment prac-
tices %ause a disparate impact as described in subsection
(A)(i), the complaining party shall demonstrate that each
particular employment practice causes, in whole or in sig-
nificant part, the disparate impact, except that if the com-
plaining party can demonstrate to the court that the ele-
ments of a respondent’s decisionmaking process are not
capable of separation for analysis, the decisionmaking
process may be analyzed as one employment practice.

“(il) If the respondent demonstrates that a specific
employment practice does not cause, in whole or in signifi-
cant part, the disparate impact, the respondent shall not
be required to demonstrate that such practice is required

by business necessity.
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“(C) An employment practice that causes, in whole

or in significant part, a disparate impact that is demon-
strated to be required by business necessity shall be un-
lawful if the complaining party demonstrates that a differ-
ent available employment practice, which would have less
disparate impact and make a difference in the disparate
impact that is more than negligible, would serve the re-
spondent’s legitimate interests as well and the respondent
refuses to adopt such alternative employment practice.

“(2) A demonstration that an employment practice
is required by business necessity may not be used as a
defense against a claim of intentional diserimination under
this title.

“\(3) Notwithstanding any other provision of this title,
a rule barring the employment of an individual who cur-
rently and knowingly uses or possesses a controlled sub-
stance, as defined in schedules I and IT of section 102(6)
of the Controlled Substances Act (21 U.S.C. 802(6)),
other than the use or possession of a drug taken under
the supervision of a licensed health care professional, or
any other use or possession authorized by the Controlled
Substances Act or any other provision of Federal law,
shall be considered an unlawful employment practice
under this title only if such rule is adopted or applied with

oy T A
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an intent to diseriminate because of race, color, religion,

sex, or national origin.”.

SEC. 9. PROHIBITION AGAINST DISCRIMINATORY USE Oi“
TEST SCORES.

Section 703 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-2) (as amended by section 8) is farther
amended by adding at the end the following new subsec-
tion:

®(1) It shall be an unlawful employment practice for
a respondent, in connection with the selection or referral
of applicants or candidates for employment or promotion,
to adjust the scores of, use different cutoff scores for, or
othex:ewise alter the results of, employment related tests on
the basis of race, color, religion, sex, or national origin.”.
SEC. 10. CLARIFYING PROHIBITION AGAINST IMPERMISSI-

BLE CONSIDERATION OF RACE, COLOR, RELI-
GION, SEX, OR NATIONAL ORIGIN IN EMPLOY-
MENT PRACTICES.

(a) IN GENERAL.—Section 703 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-2) (as amended by sections
8 and 9) is further amended by adding at the end the
following new subsection:

“(m) Except as otherwise provided in this title, an
unlawful employment practice is established when the

complaining party demonstrates that race, color, religion,

wemEEeT E
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sex, or national origin was a motivating factor for any em-
ployment practice, even though other factors also motivat-
ed the practice.”.

(b) ENFORCEMENT PROVISIONS.—Section 706(g) of
such Act (42 U.S.C. 2000e-5(g)) is amended—

(1) by designating the first through third sen-
tences as paragraph (1);

(2) by designating the fourth sentence as para-
graph (2)(A) and indenting accordingly; and

(3) by adding at the end the following new sub-
paragraph:

“(B) On a claim in which an individual proves a viola-
tion under section 703(m) and a respondent demonstrates
that }he respondent would have taken the same action in
the absence of the impermissible motivating factor, the
court—

“(i) may grant declaratory relief, injunctive re-
lief (except as provided in clause (ii)), and attorney’s
fees and costs demonstrated to be directly attributa-
ble only to the pursuit of a claim under this section;
and

“(i1) shall not award damages or issue an order
requiring any admission, reinstatement, hiring, pro-
motion, or payment, described in subparagraph
(A).”.
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SEC. 11. FACILITATING PROMPT AND ORDERLY RESOLU-

TION OF CHALLENGES TO EMPLOYMENT

PRACTICES IMPLEMENTING LITIGATED OR

CONSENT JUDGMENTS OR ORDERS.

Section 703 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-2) (as amended by sections 8, 9, and 10
of this Act) is further amended by adding at the end the
following new subsection:

“(n)(1)(A) Notwithstanding any other provision of
law, and except as provided in paragraph (3), an employ-
ment practice that implements and is within the scope of
a litigated or consent judgment or order that resolves a
claim 9f employment discrimination under the Constitu-
tion or Federal civil rights laws may not be challenged
under the circumstances described in subparagraph (B).

“(B) A practice described in subparagraph (A) may
not be challenged in a claim under the Constitution or
Federal civil rights laws—

“(i) by a person who, prior to the entry of the
judgment or order described in subparagraph (A),
had—

“(I) actual notice of the proposed judg-
ment or order sufficient to apprise such person
that such judgment or order might adversely af-
fect the interests and legal rights of such per-
son and that an opportunity was available to

R ST
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present objections to such judgment or order by
a future date certain; and
“(II) a reasonable opportunity to present
objections to such judgment or order; or
“(ii) by a person whose interests were adequate-
ly represented by another person who had previously
challenged the judgment or order on the same legal
grounds and with a similar factual situation, unless
there has been an intervening change in law or fact.

“(2) Nothing in this subsection shall be construed

“(A) alter the standards for intervention under
rule 24 of the Federal Rules of Civil Procedure or
i;pply to the rights of parties who have successfully
intervened pursuant to such rule in the proceeding
in which the parties intervened;

“(B) apply to the rights of parties to the action
in which a litigated or consent judgment or order
was entered, or of members of a class represented or
sought to be represented in such action, or of mem-
bers of a group on whose behalf relief was sought in
such action by the Federal Government;

“(C) prevent challenges to a litigated or consent
judgment or order on the ground that such judg-

ment or order was obtained through collusion or

P
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fraud, or is transparently invalid or was entered by

a court lacking subject matter jurisdiction; or

“(D) authorize or permit the denial to any per-

son of the due process of law required by the Consti-

tution.

“(3) Any acti(;n not precluded under this subsection
that challenges an employment consent judgment or order
described in paragraph (1) shall be brought in the court,
and if possible before the judge, that entered such judg-

ment or order. Nothing in this subsection shall preclude

a transfer of such action pursuant to section 1404 of title

28, United States Code.”.

SEC. -Km. PROTECTION OF EXTRATERRITORIAL EMPLOY-
MENT.

(a) DEFINITION OF EMPLOYEE.—Section 701(f) of
the Civil Rights Act of 1964 (42 U.S.C. 2000e(f)) is
amended by adding at the end the following: “With respect
to employment in a foreign country, the term ‘employee’
includes an individual who is a citizen of the United
States.”.

(b) EXEMPTION.—Section 702 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e-1) is amended—

(1) by inserting “(a)” after “SEC. 702.”, and
(2) by addjné at the end the following:

e b e g S T s e e o
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“(b) It shall not be unlawful under section 703 or

704 for an employer (or a corporation controlled by an
employer), labor organization, employment agency, or
joint management committee controlling apprenticeship or
other training or retraining (including on-the-job training
programs) to take any action otherwise prohibited by such
section, with respect to an employee in a workplace in a
foreign country if compliance with. such section would
cause such employer (or such corporation), such organiza-
tion, such agency, or such committee to violate the law
of the foreign country in which such workplace is located.

“(e)(1) If an employer controls a corporation whose
place of incorporation is a foreign country, any practice
prohji;)ited by section 703 or 704 engaged in by such cor-
poration shall be presumed to be engaged in by such em-
ployer.

“(2) Sections 703 and 704 shall not apply with re-
spect to the foreign operations of an employer that is a
foreign person not controlled by an American employer.

“(3) For purposes of this subsection, the determina-
tion of whether an employer controls a corporation shall
be based on—

“(A) the interrelation of operations;
“(B) the common management;
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“(C) the centralized control of labor relations;

and
“(D) the common ownership or financial con-
trol,
of the employer and the corporation.”.

(e) APPLICATiON OF AMENDMENTS.—The amend-
ments made by this section shall not apply with respect
to conduct occurring before the date of the enactment of
this Aect.

SEC. 13. EDUCATION AND OUTREACH.

Section 705(h) of the Civil Rights Act of 1964 (42

U.S.C. 2000e—4(h)) is amended—
(1) by inserting “(1)” after “(h)”’; and
(2) by adding at the end the following new

X

paragraph:

“(2) In exercising its powers under this title, the
Commission shall ca.rry—out educational and outreach ac-
tivities (including dissemination of information in ian-
guages other than English) targeted to—

“(A) individuals who historically have been vie-
tims of employment discrimination and have not
been equitably served by the Commission; and

“(B) individuals on whose behalf the Commis-
sion has authority to enforce any other law prohibit-

ing employment discrimination,
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concerning rights and obligations under this title or such
law, as the case may be.”.
SEC. 14. EXPANSION OF RIGHT TO CHALLENGE DISCRIMI-
NATORY SENIORITY SYSTEMS.

Section 706(e) of the Civil Rights Act of 1964 (42
U.S.C. 2000e-5(e)) is amended—

(1) by inserting “(1)” before “A charge under
this section”; and

(2) by adding at the end the following new
paragraph:

“(2) For purposes of this section, an unlawful em-
ployment practice occurs, with respect to a seniority sys-
tem that has been adopted for an intentionally diserimina-
torykpurpose in violation of this title (whether or not that
discriminatory purpose is apparent on the face of the se-
niority provision), when the seniority system is adopted,
when an individual becomes subject to the senierity sys-
tem, or when a person aggrieved is injured by the applica-
tion of the seniority system or provision of the system.”.
SEC. 15. AUTHORIZING AWARD OF EXPERT FEES.

Section 706(k) of thg Civil Rights Act of 1964 (42
U.8.C. 2000e-5(k)) is amended by inserting *(including
expert fees)” after “attorney’s fee”.

e o o
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1 SEC. 16. PROVIDING FOR INTEREST AND EXTENDING THE
2 STATUTE OF LIMITATIONS IN ACTIONS
3 AGAINST THE FEDERAL GOVERNMENT.

4 Section 717 of the Civil Rights Act of 1964 (42
5 U.S.C. 2000e-16) is amended—

6 (1) in subsection (c), by striking “thirty days”
7 and inserting ‘‘90 days’’; and

8 (2) in subsection (d), by inserting before the pe-
9 riod “, and the same interest to compensate for

10 delay in payment shall be available as in cases in-
11 volving nonpublic parties.”.

12 SEC. 17. NOTICE OF LIMITATIONS PERIOD UNDER THE AGE
13 DISCRIMINATION IN EMPLOYMENT ACT OF
14 1967.

15 Section 7(e) of the Age Discrimination in Employ-
16 ment Act of 1967 (29 U.S.C. 626(e)) is amended—

17 (1) by striking paragraph (2);

18 (2) by striking the paragraph designation in
19 paragraph (1);

20 (3) by striking “Sections 6 and” and inserting
21 “Section’’; and

22 (4) by adding at the end the following:

23 “If a charge filed with the Commission under this Act is
24 dismissed or the proceedings of the Commission are other-
25 wise terminated by the Commission, the Commission shall
26 notify the person aggrieved. A civil action may be brought

P
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under this section by a person defined in section 11(a)

against the respondent named in the charge within 90

days after the date of the receipt of such notice.”.

SEC. 18. LAWFUL COURT-ORDERED REMEDIES, AFFIRMA-
TIVE ACTION, AND CONCILIATION AGREE-
MENTS NOT AFFECTED.

Nothing in the amendments made by this Act shall
be construed to affect court-ordered remedies, affirmative
action, or conciliation agreements, that are in accordance
with the law.

SEC. 19. COVERAGE OF CONGRESS AND THE AGENCIES OF
. THE LEGISLATIVE BRANCH.

_(a) COVERAGE OF THE SENATE.—

(1) CommaTMENT TO RULE XLI.—The Senate
reaffirms its commitment to Rule XLII of the
Standing Rules of the Senate, which provides as fol-
lows:

“No Member, officer, or employee of the Senate shall,
with respect to employment by the Senate or any office
thereof—

“(a) fail or refuse to hire an individual;

“(b) discharge an individual; or

‘“(e) otherwise discriminate against an individ-
ual with respect to promotion, compensation, or

terms, conditions, or privileges of employment,

PR
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1 on the basis of such individual’s race, color, religion, sex,

2 national origin, age, or state of physical handicap.”.

3 (2) APPLICATION TO SENATE EMPLOYMENT.—

The rights and protections provided pursuant to this
Act, the Civil Rights Act of 1964, the Americans
with Disabilities Act of 1990, the Age Diserimina-
tion in Employment Act of 1967, and the Rehabili-
tation Act of 1973 shall apply with respect to em-
ployment by the United States Senate.

10 (3) INVESTIGATION AND ADJUDICATION OF

O 00 N O W

11 cLAMS.—All claims raised by any individual with
12 respect to Senate emplo&x'n’ent, pursuant to the Acts
13 {gfened to in paragraph (2), shall be investigated
14 and adjudicated by the Select Committee on Ethics,
15 pursuant to Senate Resolution 338, Eighty-eighth
16 Congress, as amended, or such other entity as the
17 Senate may designate.

18 (4) RiGETS OF EMPLOYEES.—The Committee
19 on Rules and Administration shall ensure that Sen-
20 ate employees are informed of their rights under the
21 Acts referred to in paragraph (2).

22 ~(5) APPLICABLE REMEDIES.—When assigning
23 remedies to individuals found to have a valid claim
24 under the Acts referred to in paragraph (2), the Se-
25 lect Committee on. Ethics, or such other entity as
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(7) EXERCISE OF RULEMAKING POWER.—Not-

withstanding any other provision of law, enforcement

and adjudication of the rights and protections re-

ferred to in paragraphs (2) and (6)(A) shall be with-
in the exclusive jurisdiction of the United States
Senate. The p;'ovisions of paragraphs (1), (3), (4),
(5), (6)(B), and (6)(C) are enacted by the Senate as
an exercise of the rulemaking power of the Senate,
with full recognition of the right of the Senate to
change its rules, in the same manner, and to the
same extent, as in the case of any other rule of the
Senate.

(1{) COVERAGE OF THE HOUSE OF REPRESENTA-

TIVES.—

(1) IN GENERAL.—Notwithstanding any provi-
sion of title VII of the Civil Rights Aect of 1964 (42
U.8.C. 2000e et seq.) or of other law, the purposes
of such title shall, subject to paragraph (2), apply in
their entirety to the House of Representatives.

(2) EMPLOYMENT IN THE HOUSE.—

(A) APPLICATION.—The rights and protec-
tions under title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq.) shall, subject to
subparagraph (B), apply with respect to any

employee in an employment position in the
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House of Representatives and any employing

authority of the House of Representatives.
(B) ADMINISTRATION.—

(i) IN GENERAL.—In the administra-
tion of this paragraph, the remedies and
procedures made applicable pursuant to
the resolution described in clause (ii) shall
apply exclusively.

(ii) RESOLUTION.—The resolution re-
ferred to in clause (i) is the Fair Employ-
ment Practices Resolution (House Resolu-

~ tion 558 of the One Hundredth Congress,
as agreed to October 4, 1988), as incorpo-
rated into the Rules of the House of Rep-
resentatives of the One Hundred Second
Congress as Rule LI, or any other provi-
sion that continues in effect the provisions

of such resolution.
(C) EXERCISE OF RULEMAKING POWER.—
The provisions of subparagraph (B) are enacted
by the House of Representatives as an exercise
of the rulemaking power of the House of Repre-
sentatives, with full recognition of the right of

the House to change its rules, in the same man-
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ner, and to the same extent as in the case of

any other rule of the House.

(e) INSTRUMENTALITIES OF CONGRESS.—

(1) IN GENERAL.—The rights and protections
under this Act and title VII of the Civil Rights Aect
of 1964 (42 U.S.C. 2000e et seq.) shall, subject to
paragraph (2), apply with respect to the conduct of
each instrumentality of the Congress.

(2) ESTABLISHMENT OF REMEDIES AND PRO-
CEDURES BY INSTRUMENTALITIES.—The chief offi-
cial of each instrumentality of the Congress shall es-
tablish remedies and procedures to be utilized with
respect to the rights and protections provided pursu-
aJ}t to paragraph (1). Such remedies and procedures
shall apply exclusively.

(3) REPORT TO CONGRESS.—The chief official
of each instrumentality of the Congress shall, after
establishing remedies and procedures for purposes of
paragraph (2), submit to the Congress a report de-
seribing the remedies and procedures.

(4) DEFINITION OF INSTRUMENTALITIES.—For
purposes of this section, instrumentalities of the
Congress include the following: the Architect of the
Capitol, the Congressional Budget Office, the Gener-
al Accounting Office, the Government Printing Of-

R




ALD91.522

O 00 ~1 O v & W N =

N N N N DN et e pmd ek ek bk e
2R 0O 0 R B % 3 a&xsr m o= o

S.L.C.
27

fice, the Office of Technology Assessment, and the

United States Botanic Garden.

(5) CONSTRUCTION.—Nothing in this section
shall alter the enforcement procedures for individ-
uals protected under section 717 of title VII for the
Civil Rights Act of 1964 (42 U.S.C. 2000e-16).

SEC. 20. ALTERNATIVE MEANS OF DISPUTE RESOLUTION.

Where appropriate and to the extent authorized by
law, the use of alternative means of dispute resolution, in-
cluding settlement negotiations, coneciliation, facilitation,
mediation, factfinding, minitrials, and arbitration, is en-
couraged to resolve disputes arising under the Acts or pro-
visions of Federal law amended by this Act.

SEC. }1 SEVERABILITY.

If any proﬁsion of this Act, or an amendment made
by this Act, or the application of such provision to any
person or circumstances is held to be invalid, the remain-
der of this Act and the amendments made by this Act,
and the application of such provision to other persons and
circumstances, shall not be affected.

SEC. 22, EFFECTIVE DATE.

Except as otherwise specifically provided, this Act

and the amendments made by this Act shall take effect

upon enactment.
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Today, 10/22/91.

Please direct all comments to my office at x2230.




~

October 22, 1991
(Senate)

S. 1745 - Civil Rights Act of 1991
(Danforth (R) Missouri and 6 others)

‘If S. 1745 were presented to the President in its current form,

his senior advisers would recommend a veto. The bill suffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year’s
Kennedy-Hawkins bill, which the President vetoed.

S. 1745 is a quota bill. The "disparate impact" provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences.
Employers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not "demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in ways that make a successful defense almost impossible.

In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices," S. 1745 also
defines the "business necessity" defense much too narrowly.

S. 1745, for example, would prevent employers from defending a
host of perfectly legitimate hiring and promotion criteria,
including educational standards that all of our students should
be encouraged to meet.

The bill’s use of eight words taken from the Americans with
Disabilities Act ("ADA") is a misleading gimmick. These words do
not define "business necessity" either in the ADA (which uses
"business necessity" as an undefined term) or in S. 1745. Nor
does the use of these eight words materially alter the definition
in S. 1745’s predecessor bill (S. 1408). The same words could be
inserted into the President’s bill without changing its meaning;
accordingly, the Administration has no objection to their
inclusion in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and unconstitutional.

It would, moreover, create new incentives for collusive lawsuits
in which employers would be encouraged to settle complaints by
one portion of their workforce by illegally bargaining away the
rights of another group of employees.

[




S. 1745 would also create a lawyers’ bonanza. It provides for
jury trials and compensatory damages in all cases under Title VII
of the Civil Rights Act of 1964, along with punitive damages in
many cases. (As currently written, the bill would even make
damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages
provisions would transform Title VII from its original design,
which emphasizes conciliation and make-whole relief, into an
entirely different structure modeled on our Nation’s tort

system -- which is now widely recognized to be in a state of
crisis.

S. 1745 continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes
provisions that purport to extend coverage to Congress, S. 1745

grants no judicially enforceable rights to congressional
employees.

The Administration’s Proposal

The Administration’s proposal, S. 611, would strengthen our
Nation’s civil rights laws without creating powerful new
incentives for quota hiring. S. 611 also avoids subjecting
American businesses, and the victims of discrimination, to
endless and excessively costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance
and Patterson decisions; overturn Wards Cove by shifting the
burden of proof to the employer in defending "business
necessity;" authorize expert witness fees in civil rights cases;
and extend the statute of limitations and authorize the award of
interest against the U.S. Government.

The Administration bill would make available new monetary
remedies under Title VII, up to $150,000, for victims of sexual
harassment in the workplace. The Administration bill also
includes special provisions creating incentives for employers to
prevent and correct sexual harassment without waiting for
lawsuits to be filed. Finally, the Administration bill extends
Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of
S. 1745. These important new protections for American employees
should not be held hostage for S. 1745, which will produce quotas
and other forms of unfair preferential treatment,
disproportionately disadvantage small and medium-sized
businesses, and unduly enrich the plaintiffs’ bar.

* % % % *
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(Not t e Distributed tside E uti offic the President)

This draft Statement of Administration Policy was developed by
White House Counsel (Lund) and the Legislative Reference Division
(Ratliff), in consultation with the Departments of Justice
(Wise), Education (Bork), and Labor (McDaniel), EEOC (Moses), SBA
(Dean), the White House Offices of Policy Development
(McGettigan) and Cabinet Affairs (Luttig), and TCJ (Silas).

Differences from Bill Vetoed in 1990 and H.R. 1

S. 1745 is substantially identical to S. 2104 (a civil rights
bill vetoed by the President in 1990) and to H.R. 1 (which passed

the House on June 5, 1991, by a vote of 273-158), except for the
following new provisions:

o Employers would have to demonstrate that challenged
employment practices not involving selection bear a
manifest relationship to a "legitimate business
objective." S. 2104 required a significant relationship
to a "manifest business objective." H.R. 1 requires a
"significant and manifest relationship to the regquirements
for effective job performance."

o An employee would not have to identify specific practices
that result in a disparate impact if the court finds that
the elements of the employer’s "decisionmaking process are
not capable of separation for analysis." In that case,
the decisionmaking process could be analyzed as one
employment practice. S. 2104 required this identification
unless the court found that the employer destroyed,
concealed, refused to produce, or failed to keep records
necessary to make that showing. H.R. 1 requires this
identification unless the court finds that the employee
after diligent effort cannot identify the practices from
reasonably available information.

o S. 1745 would limit compensatory and punitive damages for
intentional discrimination to a total of $300,000 (or
less, in the case of employers with less than 500
employees). Like S. 2104, H.R. 1 caps punitive damages at
the greater of $150,000 or the combined total of the

amount of compensatory damages and back pay awarded in the
case.

Recent Supreme Court Decisions and Related Provisions of S. 1745
S. 1745 is designed to reverse six recent Supreme Court

decisions. These decisions and the related provisions of S. 1745
are described below.

¥
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Wards Cove

Supreme Court Decision. In disparate impact cases under
Title VII of the Civil Rights Act, the burden is on
plaintiffs to identify a particular employment practice
and show that the employment practice does not serve "in a
significant way, the legitimate employment goals of the
employer." (A "disparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though
inadvertent, disparate impact based on race, color,
religion, sex, or national origin.)

S. 1745 (Sections 7 and 8) overrides the Supreme Court in
two ways. First, it places the burden on the defendant to
demonstrate that an employment practice is "required by
business necessity" if significant numerical disparities
are found. Second, Section 7 defines the term "required
by business necessity" as bearing a "manifest relationship
to the employment in question" (for practices used as
"qualification standards, employment tests, or other
selection criteria") and as bearing a "manifest
relationship to a legitimate business objective of the
employer" (for other practices). Section 8 would relieve
plaintiffs of the obligation to identify specific
practices upon a demonstration that the elements of the
employer’s "decisionmaking process are not capable of
separation for analysis." 1In that case, the

decisionmaking process may be analyzed as one employment
practice.

Price Waterhouse

Supreme Court Decision. Where an employment decision is
proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant can show that the same decision

would have been reached if such factors had not been
considered.

S. 1745 (Section 10) provides that a violation of Title
VII is proven if a motivating factor in an employment
decision is shown to have been a complainant’s race,
color, religion, sex, or national origin. The term
"motivating factor" is not defined, and it may not mean
"causal factor." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
the complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.
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Wilks

Supreme Court Decision. Persons not party to, but
adversely affected by, consent decrees mandating unlawful

racial preferences can challenge them in court.

S. 1745 (Section 11) bars challenges to such consent
decrees by non-parties if: (1) they had notice of the
proposed judgment; or (2) their interests were "adequately
represented" by another person who challenged the decree.

L nce

Supreme Court Decision. The statute of limitations with
respect to a discriminatory seniority system begins to run
on the date it is adopted by the employer, not the date
the complainant is adversely affected by it.

S. 1745 (Section 14) specifies that where a seniority
system has been adopted "for an intentionally
discriminatory purpose," an unlawful practice occurs when
the system is adopted, when an individual becomes subject
to the system, or when a person is injured by the
application of the systemn.

Patterson

Supreme Court Decision. The statutory guaranty of the
right to "make and enforce contracts" regardless of race
("Section 1981") applies only during the formation of a
contract.

S. 1745 (Section 4) specifies that the right to "make and
enforce contracts" regardless of race extends beyond the
formation of the contract to "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship." S. 1745 would further specify
that the prohibition applies to private as well as
governmental discrimination.

Shaw

Supreme Court Decision. Prevailing plaintiffs in job
discrimination cases against the Federal Government may
not recover interest to compensate for delays in obtaining
relief.

S. 1745 (Section 16) permits plaintiffs prevailing in
Title VII discrimination cases against the Federal
Government to recover "the same interest to compensate for
delay in payment" as would be available in cases involving
non-public parties.
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Other Provisions of S. 1745
In addition, S. 1745 would:

-- Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when violations are committed with malice or reckless
indifference to the rights of others. (Section 5)

-- Authorize awards of expert witness fees to prevailing
parties in Title VII cases. (Section 15)

-- Authorize prevailing parties to recover attorneys fees in
addition to other costs. (Section 6)

-- Lengthen the statute of limitations from 30 to 90 days for
filing suits against the Federal Government following
final agency actions. (Section 16)

-- Specify that the bill shall not "be construed to affect
court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the
law." ©Unlike H.R. 1, the bill does not forbid quotas.
(Section 18)

-- Provide that discrimination claims raised by Senate
employees would be investigated and adjudicated by the
Select Committee on Ethics, and that remedies available to
House employees would be limited to those available under
House Rules. (Section 19)

-- Prohibit employers from adjusting the scores, or otherwise
altering the results, of employment-related tests on a
discriminatory basis in connection with the selection or
referral of applicants for employment or promotion.
(Section 9)

-- Extend certain civil rights protections to U.S. citizens
employed in a foreign country. (Section 12)

Administration Bill

on March 1, 1991, the Justice Department transmitted an
Administration bill that was subsequently introduced as

H.R. 1375/S. 611. Like S. 1745, the Administration bill would
place the burden of proof on the employer to demonstrate
"business necessity," overruling a contrary ruling in Wards Cove.
However, the bill’s definition of business necessity would be
closer to the Wards Cove definition than S. 1745. The bill would
also reverse Lorance and Patterson, consistent with S. 1745.
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The bill does not contain the provision in S. 1745 that would bar
certain challenges to consent decrees by non-parties. Instead,
the bill expressly provides that the Federal Rules of Civil
Procedure apply in determining who is bound by employment
discrimination decrees.

The bill would make available new monetary remedies for victims
of sexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. S. 1745, by
contrast, would grant women and religious minorities the right to
jury trials and monetary damages of up to $300,000 (or less, in
the case of employers with less than 500 employees) for
intentional discrimination.

Administration Position to Date

A Justice Department report on S. 1745 currently pending
clearance states that the Acting Attorney General "and other
senior advisers" would recommend a veto of the bill.

1990 Presidential Statement

On May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These
principles were restated in the President’s October 22, 1990,
veto message.

The first principle was that legislation must operate to
obliterate considerations of factors such as race, color,
religion, sex, or national origin from employment decisions. 1In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that quotas could be an unintended
consequence of legislation.

Second, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights

have been violated are entitled to their day in court, and an

accused is innocent until proved guilty.

Third, the civil rights laws should provide an adequate deterrent
against workplace harassment. They should not, however, benefit
lawyers by encouraging litigation at the expense of conciliation
or settlement.

The President also stated that Congress "should live by the same
requirements it prescribes for others."

The President affirmed his desire to strengthen employment
discrimination laws "without resorting to the use of unfair
preferences" in the State of the Union address on

January 29, 1991.




Scoring for the Purpose of Pay-As-You-Go and the Caps

According to TCJ (Silas), S. 1745 is not subject to the pay-as-
you-go requirement of the Omnibus Budget Reconciliation Act of
1990 because it would not require any direct spending.

Legislative Reference Division Draft
10/22/91 - 2:00 p.m.
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September 26, 1991

MEMORANDUM FOR PHIL BRADY

FROM: FRED MCCLURE 7/ .,
SUBJECT: Senior Advisor’s Veto Threat on S. 1745, Senator ?
Danforth’s Civil Rights Bill '
From: Acting Attorney General William Barr ‘
To: Senators Dole and Hatch i
RE: Senior Advisor’s Veto Threat on S. 1745, Senator

Danforth’s Civil Rights Bill.

Attached is a draft 24 page letter containing a Senior Advisor’s
Veto Threat, relevent documents referenced in the letter and the
actual bill. Because of scheduled action on this legislation in
the Senate, we would appreciate your comments by 10:00 a.m.,

Friday, 9/27/91. | |

Please direct all comments to my office at x2230. . )




Dear :

This letter presents the views of the Department of Justice
regarding S. 1745, the civil rights bill introduced on
September 24 by Senator John Danforth. As you know, the
Administration has spent a great deal of time and effort with
Senator Danforth in an attempt to craft an acceptable bill.
Unfortunately, §. 1745 contains many of the same fundamental
flaws as H.R. 1, the bill that the House of Representatives has
passed, and last year’s Kennedy-Hawkins bill, which the President ’
vetoed. Consequently, if S. 1745 is presented to the Praesident
in its present form, I and his other senior advisors will

recommend that he veto it. We instead urge that the Senate

X
enact the President’s bill, S, é11.

Contrary to the publicly-stated goals behind this

legislation, S. 1745 would radically restructure pre-1989 civil
rights law in ways that are both unprecedented and unacceptable.
It would promote the adoption of new quotas by employers; it
would perpetuate and institutionalize the use of quotas in
consent decrees by insulating such quotas from legal challenge:
and it would drastically change the carefully-balanced remedial

scheme of Title VII, converting it into a costly and litigious
tort-style system.
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§. 1745 also follows the lead of H.R. 1, and of the Kennedy-
Hawkins bill which the President vetoed last year, by exempting
Congress from the very provisions to which the Administration has
ocbhjected. Congress should not pass an employment statute unless
it is willing to live under the same restrictions and risks that

it places on our Nation’s other employers.
The Goals of Civil Rights Legiglation

President Bush has laid down several basic principles that
must be respected in any new civil rights legislation. 1In a
speech in the Rose Garden on May 17, 1990 to civil rights leaders
gathered from around the nation, President Bush stated that he
would only sign legislation (1) that did not have the effect of
fostering quot%s, (2) that reflected fundamental principles of
fairness and due process for all civil rights plaintiffs,
ineluding those victimized by quotas, and (3) that provided a
strong and speedy remedy for harassment without creating a
lawyers’ bonanza. He also stated that Congress should be willing

to live by the same rules it imposes on other employers.

These continue to ba tha proper raquirements for civil
rights legislation. Unfortunately, S. 1745 fails to meet these
requirements, and retains many of the critical deficiencies that

caused President Bush to veto the Kennedy-Hawkins bill last year.
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S. 1745 Promotes Quotas

$. 1745 promotes quotas in two respects. First, it
radically transforms the law of disparate impact. Both the
President’s and Senator Danforth’s bills agree that, where a
business practice causes a disparate impact, the employer should
have the burden of showing the business practice is justified by
*business necessity”. However, S. 1745 so narrows the business
necessity defense and make= the defense so hard to astablish,
while simultaneously easing the plaintiff’s burden in
establishing a prima facie case, that defending a disparate
impact case would be prohibitively costly and difficult. To
avoid this costly, uphill litigation, employers will be driven to
hire by the numbers -- i.e., to use quotas -- as the only means
of avoiding possible disparate impact challenges. Second, 8.
1745 would encourage and perpetuate the use of quotas in consent
decrees by insulating such provisions from challenge. We discuss

these two quota features of 5. 1745 in turn.
ati uo
The most widely discussed Title VII decision by the Suprene
Court in 1989 is Wards Cove Packindg Co. v. Atonio, 490 U.S., 642

(1989). That case addressed the manner of litigating disparate

impact cases ~- that is, cases arising out of facially neutral

lzr] [ oy [ R i o [ (Mden 8 T T e e




employment practices that have a statistically adverse impact
upon a racial, religious, national origin or gendar group.
President Bush supports legislation accomplishing the originally
stated objections to Kards Cove =-- that it changed the placement
of the burden of proof on the business necessity issue in
disparate impact cases under Griggs v, Duke Power Co., 401 U.S.
424 (1971). However, the President vetoed the Kennedy-Hawkins
bill, in part, because it radically altered the disparate impact
standard established in Griggs. Like H.R. 1 and Kennedy-Hawkins,
8. 1745 would overrule Griggs and fundamentally change the law

that existed before Wayrds Cove in a manner that would promote the

adoption of guotas.

The original objection to Wards Cove was that it altered the
burden of proof allegedly contemplated in griggs by holding that
employers do not have the burden of proving that their challenged
employment practices result from “business necessity.* Thus,
when Senator Kennedy introduced his bill in 1990, the only
problem with Wards Cove that he noted was that it ~#unfairly

shifted a key burden of proof from employers to employees.”

(Cong. Rec, S. 1018).

Although the Department of Justice had argqued that the
statutory language required the result reached by the Supreme
Court in Wards Cove, the Administration has agreed to overrule

that decision by shifting the burden of proof to employers.
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The Administration has gone even further; the Administration
has offered to codify the Griggs definition of business
necessity. The language from Grigygs used in S. 611 -- "manifest
relationship to the employment in question” -- has been the
operative legal definition of “business necessity” in an unbroken
line of Supreme Court decisions. For clarity’s sake, the
Administration has also urged language from a 1979 Supreme Court
decision interpreting Griggs. That case, New York City Transit
Authority v. Beazer, 440 U.S, 568 (1979), was authored by Justice

Stevens who wrote the principal dissent to Wards Covae.

Senator Danforth, like Senator Kennedy, has refused the
straightforward approach of simply quéting Griggs and Bgazer.
Instead, S. 1745 continues the pattern of proposing new
definitions th?t have never been used by the Supreme Court to
interpret griggs or its ”business necessity” standard. The
definition offered in S. 1745, like the definitions in Kennedy~-
Hawkins and H.R. 1, limits the "business necessity” defense in an

unfair and unprecedentedly rarrow way.

Senator Kennedy’s original bjll limited ”“business necessity”
solely to #“job performance.” 1In the face of substantial
opposition, new versions were proposed but each suffered from the
original defect of unduly limiting an employer’s ability to
defend facially neutral employment practices. Senator Danforth

now purports to use the Griggs language, but then defines the
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eritical language to mean essentially the same thing as the
language originally proposed by Senator Kennedy last year.

S. 1745 accomplishes this narrowing of the business necessity
defense by an elaborate definitional bifurcatioen. First, the

bill defines *business necessity” as meaning, in the case of

gselection criteria, #a manifest relationship to the employment in
question.” This, of course, is the Griggs standard. He then,
howaver, adds a sub-definition of *employment in question®
narrowing it to include only job performance criteria in
virtually all employment decisions. It is this unjustified
departure from Griggs that unacceptably restricts the “business
necessity” defense. In short, S. 1745 adopts the Griggs language

and then redefines it to reflect the definitions contained in

H.R. 1 and Kennedy-Hawkins. From a legal standpoint, there

simply is no q¥estion that S. 1745 proposes a definition of
“business necessity” which is much narrower than that found in ; |

Griggs and its Suprema Court progeny. . )

Similarly, the statement in S. 1745 that the definition of
business necessity is intended to codify Griggs cannot alter the

inconsistency between the bill’s text and the language of Griggs,

or the inconsistency between the text of S. 1745 and almost two
decades of Supreme Court precedent interpreting Griggs. Instead, ‘ o
it merely guarantees confusion as courts attempt to sort out

precisely what Congress had in mind in S. 1745. This confusion
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will be time-consuming and very expensive, And it will bring no

benefit to the victims of discrimination.

The Administration continues to support the codification of
Griggs (with the burden of proof shifted to the defendant on
business necessity). For that reason, and to avoid interjecting
novel language into Title VII that will spur complex litigation,
produce results inconsistent with Griggs, and undermine other
important natienal policies, the Administration must insist that
the definition of *business necessity” be the waell-¢stablished

language from Griqas and Beazer found in 8. 611.

We note in passing that there is no merit to the claim that
the Danforth definition of ”business nacessity” is acceptable
because it is taken from the Americans with Disabilities Act
(ADA). The plain fact is that it is impossible to take a
"husiness necessity” definition from the ADA and transfer it teo
Title VII because there is pno "business necessity” definition in
the ADA. The eight words which the Danforth bill lifts from the
ADA ~- “qualification standards, employment tests or other
selection criteria” -- in no way define “business necessity” in
eit place. They merely describe the kind of employment
practices to which the operative language (which appears
elsewhere) applies. In that regard, the eight words say
virtually the same thing as the words used in the legislation

introduced by Senator Danforth earlier this year -- *employment
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practices used as job qualifications or used to measure the
ability to perform the job.* The eight words from the ADA do not
alter the key operative part of the *business neacessity”
definition which is the narrowing language in the subdefinition
of “employment in question”. In short, Senator Danforth has
neither incorporated any definition of “business necesgity” from
the ADA nor adopted any sort of key language from the ADA.
Rather, he has merely repackaged the same definition he offered
lagt time using eight words that c¢ould be inserted into the

President’s bill without changing its meaning.

There are also serious social and policy implications in
narrowing Title VII’s definition of "business necessity.” Mosat
important, S. 1745 would fundamentally undermine our Nation’s
educational policies. Employers would be restricted in their
ability to consider educational criteria that might be necessary
for promotion to higher lavels of employment or appropriate to
serve some important, legitimate and nondiscriminatory purpose.
The attached letters from Secretary of Education Lamar Alexander
and EEOC Chairman Evan Kemp elaborate these concerns. Further,
among other uncertainties, the definition of ”“businesg necessity”
in 5. 1745 could deny the employer a defense in each of the
following examples: A law firm hires as interns only people who
will be eligible to become associates (i.e., law students); a
mining company gives a preference to employees who don’t smoke or

drink (on or off the job), because it lowers health insurance
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costs; at the mayor’s request, to discourage dropping out of
school, a fast food chain rejects dropouts below age 18 for jobs
during school hours: a metropolitan transit authority does not
want to hire heroin addicts who are receiving methadone

maintenance treatments.

There is no sound poliecy reason for these novel restrictions
on the justifications an employer may offer for its employment
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.g., Griggs v. Dyke Power
Co., 401 U.S. 424, 432 (1971): New Yor it angi i v.
Beazer, 440 U.S. 568, 587 n.31 (1979): Watson v. Fort Worth Bank
& Trust Co., 487 U.S. 977, 997-98 (1988) (plurality opinion).
Indeed, even the dissenting opinion in Wards Cove made clear that
under Griggs ai”valid business purpose” would suffice. 4%0 U.S.

at 665 (Stevens, J., dissenting).

8. 1745 also changes the law governing disparate impact
cases in other ways that have never been publicly justified.
These alterations would have devastating effects on employers

faced with the threat of litigation.

Wards Cove reaffirmed the traditional rule that a plaintiff
should identify the particular employment practice that allegedly
caused the disparate impact. This particularity requirement is

especially critical if, as the President has agreed, Warde Cove
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is to be overruled so that the employer will now bear tha burden

of proving “business necessity.”

Like H.R. 1 and last year’s Kennedy-Hawkins bill, 8. 1745
dispenses with this requirement that a complainant identify the
particular practice that allegedly caused the disparate impact.
No Supreme Court decision has ever allowed what thase bills would
permit. See Griags v. Duke Power Co., 471 U.S. 424 (1971) (high
school diploma requirement and aptitude test); Dothard v.
Rawlinson, 433 U.S. 321 (1977) (height and weight requirement for
prison guards): Al Paper Co. v. Moody, 422 U.S. 405
(1977) (employment tests and seniority systems): Connegticut v.
Teal, 457 U.S. 440 (1982) (written examination); Watson v. Fort
Worth Bapk & Trust, 487 U.S. 977 (1988) (subjective judgment of
supervisor). Y

S. 1745 clearly allows plaintiffs to claim that, while no
single practice has a legally cognizable disparate impact, such
impact can be shown if enough practices are aggregated. In no
Supreme Court disparate impact case has a plaintiff ever
prevailed without identifying a specific practice that caused a
disparate impact. S. 1745 would eliminate this commonsense
requirement, which is absolutely essential in preventing
digparate impact litigation from becoming so onerous that
employers will resort to quotas to avoid them. (Apparently

because of poor draftsmanship, S. 1745 can also be interpreted to
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allow a prima facie case to be established without proof the

defendant’s practices caused a disparate impact.)

S. 1745 also differs from long-established law on the issue
of less discriminatory alternatives. The Supreme Court has
agreed that an employer should be held liakle even if it proves
business necessity if the employer refused to adopt a
significantly less diseriminatory practice that would serve the
employer’s business purposes as well without inereasing costs.
S. 1745, unfortunately, could be interpreted to impose liability
even if the rejected alternative was prohibitively expensive. S.
1745 could force employers to choose between vastly more
expensive practices -- perhaps even to the point of virtual
bankruptcy -- and quotas. All that would be necassary to
overcome the Agministration’s objection would be to insart the
phrase “comparable in cost and equally effective” in the
description of the alternative practice. To date, Senator

Danforth refuses to make that modest but important changa.

In short, the changes in disparate impact analysis contained
in the Danforth bill are unacceptable because they contradict the
stated purpose of codifying Griggs, will drive employers to adopt
quotas to avoid costly litigation, and would undermine critical
educational and other policies. The Administration must oppose

these provisions.
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S. 1745 would also promote quotas by insulating many already
existing guotas from challenge. Section 11 of the bill would do
this by overruling Martin v. Wilks, 490 U.S., 765 (1989). Here
again, S§. 1745 follows H.R. 1 and last year’s Kennedy-Hawkins

bill.

In Wilks, the Court held that persons who had not been
parties in an action settled by a consent decree were entitled to
a day in court to challenge racial guotas establishaed by the
decree as a violation of their c¢ivil rights. This ruling rested
on a straightforward application of generally applicable rulas of
civil procedurg. Although that particular case concerned a
challenge by white firefighters to a decree establishing racial
preferences, the principles of fairness on which the decision
rests are equally applicable in all litigation. It is a
fundamental principle of fairness that persons claiming a
deprivation of their rights are entitled to their day in court.
Their right to a hearing should not be shut off by a judgment in
an earlier proceeding to which they were not a party. As the
Supreme Court stated in Martin v. Wilks, “[t]his rule is part of
our ’‘deep-rooted historic tradition that everyone should have his
own day in court.’” 490 U.S. at 762, quoting 18 C. Wright, A.

Miller & E. Cooper, Federal Practice and Procedure § 4449, p. 417
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(1981) . Under this principle, ”#[i]Jt is a violation of due
process for a judgment to be binding on a litigant who was not a
party or a privy and therefore has never had an opportunity to be
heard.” Parklane Hosiery Co. v. Shore, 439 U.S. 322, 327 n.7
(1272). Indeed, section 11 would make decrees binding on persons
who did not even have notice of the prior action, even though
notice is an ”Yelementary and fundamental reguirement of due

process.” Mullane v. Central Hanover Bank & Trugt Co., 339 U.S.
306, 314 (1950).

Like H.R. 1, S. 1745 disregards this principle. It provides
that a person who was not a party to the earliaer action is
nonetheless bound if, for instance, a judge decided that his or
her “interests were adegquately represented” by another person who
previously cha%lenged such judgment or order. It would
apparently also bar claims by an individual or individuals (other
than the original plaintiffs and the original defendant) who
never had an opportunity, at an earlier time, to participate as a
party in challenging the decree -- but instead were allowed only
to stand up for two minutes at a “fairness hearing,” and thus had
no discovery rights or rights of appeal. This would be true aven
if the quotas were not a part of the consent decree, but instead
were agreed to by the parties implementing the decree at a later

time.

- 13 -
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Martin v. Wilks should not be overruled. The only consent
decrees that will ever be successfully challenged as a result of

the decision in Wilks are those that contain jilleqal preferences

which are violating a c¢laimant’s fundamental rights, There is
simply no good reason to enact legislation in a civil rights bill
that insulates such preferences from challenge. S. 1745,
moreover, creates new incentives for collusive lawsuits in which
employers settle disputes with one portion of their workforce by
imposing illaegal costs on another portion of the workforce. We
therefore adhere to the refusal of S. 611, the President’s bill,

to overturn Wilks.

8. 1745 Would Promote Excessive Litigation

In additipn to promoting and institutionalizing ¢uotas, S.
1745 would radically alter the carefully crafted remedial
provisions of Title VITI and convert them into a tort-style
litigation system by introducing, for the first time, broad
compengatory and punitive damages and jury trials. $. 1745 would
also eliminate the need for causation in employment
discrimination cases -- allowing lawyers, but not their clients,
to recover even where the employer could show that their actions
were justified by legitimate, nondiscriminatory reasons. No one
could even pretend that these changes are aimed at restoring pre-
1989 law; rather, they are fundamental changes that will create

an entirely new regime for employment discrimination cagses. The
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net result of these changes would be to encourage excessive and
costly litigation, primarily for the benefit of lawyers. Coupled
with the changes in the “business necessity” defensa described
above, these changes will inc¢rease the pressure on employers to
adopt quotas as the only means to avoid expensive litigation. Wa

discuss these problems in turn.

Transforming Title VITI To A Tort-Stvle System

Like H.R. 1 and last year’s Kennedy-Hawkins bill, S. 1745
for the first time in our history authorizes damage awards in
cases of intentional disecrimination brought under Title VII of
the Civil Rights Act of 1964. Under S. 1745, compensation for
past pecuniary loss is allowed without limitation. Compensation
for future pecgniary loss, compensation for non-pecuniary injury
(such as pain and suffering, emotional distress, and the like),
and punitive damages are also allowed, and are capped at $50,000
for employers with 100 or fewer employees, $100,000 for employers
with 101-500 employvees, and $300,000 for employers with more than

500 employees.

The provision for compensatory and punitive damages requires
that Title VII cases for the first time be triad to a jury upon a
party’s demand, and that the jury would determine both liability
and the amount of damages. Title VII lawsuits will become

increasingly expensive and unpredictable.
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The approach contained in the President’s bill is far
preferable. There, all of the monetary relief is equitable, and
cases could be tried without a jury. Also, under the President’s
bill, if it were determined that a jury were required to
determine liability, the amount of the monetary relief still
would be determined by a judge. The President’s bill limits the
payment of additional monetary awards to cases of on-the-job
harassment, where monetary relief is generally unavailable. The
Danforth bill, however, would allow the additional awards in
cases besides harassment, where there is no credible evidance
that current monetary awards are inadecuate. (In hiring, firing,
and promotion cases, of course, substantial nonetary relief is
already available in the form of unlimited back pay.)

¥ .

The legislative debates on the original Title VII raeveal
that S. 1745 confliets with the remedial scheme carefully crafted
by the authors of the 1964 Civil Rights Act. Thay purposely
excluded compensatory and punitive damages because they would

undermine the conciliatory and restorative object of Title VII.

Senator Hubert Humphrey rejected jury trials and
extraordinary recoveries. The Title VII lawsuit, he explained on
the floor of the Senate, would "ordinarily be heard by the judge
sitting without a jury in accordance with the customary practice

for suits for preventive relief.” 110 Cong. Rec. 6549 (1964).
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In describing the recovery that a Title VII plaintiff should
receive, Senator Humphrey favored restorative back pay reliaef

over “pain and suffering” and punitive damages:

*The relief sought in such a suit would be an
injunetion against future acts or practicas
of discrimination, but the court could order
appropriate affirmative raelief, such as
hiring or reinstatement of employees and the

payment of back pay.” (Id.)

Neither Senator Humphrey nor the other sponsors of Title VII
mentioned punitive damages, “pain and suffering” or any other so-

called Ycompensatory” damages beyond back pay.

~-

LY
This was no oversight. The sponsors of Title VII modelled

its recovery provisions on the National Labor Relations Act which
had worked so well -- and continues to work so well -- without
providing windfalls for plaintiffs. Indeed, every major
legislation relating to the workplace -« from the NLRA to OSHA to
ERISA to state workers compensation laws =-- all reject the notion

of awards for “pain and suffering” and punitive damages.

Injunctions and backpay work. They encourage conciliation

and discourage discrimination. They provide effective recovery
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for victims of discrimination without promising a high-risk

proposition for those willing to gamble on litigation.

The Administration’s approach is far more consistent than
S. 1745 with the original design of Title VII and with the
recognized need to provide more effective deterrents against
harassment in the workplace. The Administration cannot accept a
proposal that would so dramatically disrupt all Title VIIX
litigation when a more focused change will adeguately address the

one real problem that has been identified.

We also note that, while the Danforth bill is gaid to be
aimed at making damages available in cases of intentional
discrimination under Title VII and certain sections of the
Americans withknisabilities Act of 1990, it is drafted in such a
way that practices intentionally adopted, but without
discriminatory intent, would alseo give rise to liability for
damages. For instance, if an employer explicitly required job
applicants to have a high school diploma, yet had no
discriminatory intent, he could still ba held to have
7intentionally engaged in an unlawful employment practice” --
i.e., he intentionally required the diploma, albeit for
nondiscriminatory reasons -- and woulé be liable for damages.
This goes far beyond gven H.R. 1, and would make damages

available in disparate impact cases. Coupled with the reality

that most disparate impact lawsuits also contain claims for
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disparate treatment in which statistical evidence plays a major
role, this critical departure from established casa law would
prompt many employers to conclude that numerical hiring, i.e.

quotas, is necessary to avoid- these new forms of damages.

Elininating #causation” Regquirement

S8. 1745 also changes long-established Title VII law by
eliminating the causation requirement from employment
discrimination litigation, although, as noted below, it is only
the lawyers, not their clients, who will benefit. Like H.R. 1
and last year’s Kennedy-Hawkins bill, Section 10 of S. 1745 would
overturn Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). That
case, in which the plurality opinion was authored by Justice
William Brennay, joined by Justice Thurgood Marshall, along with
Justices Harry Blackmun and John Paul Stevens, held that once a
plaintiff demonstrates by direct evidence that discrimination
played a subgtantial part in an employment decision, the burden
shifts to the employer to persuade the court that it would have
reached the same result without considering sex or race, If the
employer succeeds, it is not liable. S. 1745 supplants this
causation requirement by providing that an employer is still
liable pursuant to Title VII if a complaining party demonstrates

that discrimination was only ~a motivating factor for any

employment practice, even though other factors also motivated the

practice.”
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Thus, under S. 1745, even where there is no causal
relationship between diserimination and the challenged employment
action =-- ji.e., where the adverse personnel action was ultimately
prompted by, and justified by, legitimate non-discriminatory

reasons ~- the employer would nonetheless be liable.

The standard of liability proposed by S. 1745 has never been
the law. Although requested by the plaintiff in Price
Waterhouge, every member of the Supreme Court expressly rejected
it, including Justices Brennan, Marshall, Blackmun and Stevens.
There is =imply no basis for taking the law to that extreme.
Price Waterhouse is a sound and balanced decision. Its equitable

result should be maintained.

Not surprisingly, at the time it was handed down, Price
Waterhouse was lauded by civil rights groups and commentators as
a significant victory. For instance, the National Women'’s Law
Center said the decision “advanced the law and put employers on
notice that they will have some explaining to do,” and the MNew
York Times called it “a balanced, sensible judgment.” Our
monitoring of cases since Price Waterhouse has shown that the
decision has worked very favorably for plaintiffs. Based on this

experience, we do not think overr ling Price Waterhouse is

necessary or wise.
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The proponents of S. 1745 seem to recognize implicitly the

fundamental soundness of the Price Waterhouse decision and the

inherent deficiency of their own approach. 1In a curious twist,

S. 1745 provides that, where an employer can demonstrate lack of
caugation, the employer may still be liable to the plaintiff’s
lawyer for attorney fees, but the plaintiff herself cannot ba
awarded a single dime. Thus, the only true beneficiaries of this
provision would be the plaintiffs’ attorneys, who would still ke
entitled to an award of attorney fees, even where the defendant
employer’s actions were justified and lawful. Consequently, this
provision will encourage lawyers to pursue “Price W o

claime® in every discrimination case in the hope that, whether or
not their clients recover, the lawyer will. §. 1745 thus creates
an incentive for otherwise untenable lawsuits where there are no

actual 'victimf' and no *winners’ except the lawyers.

congress Should Live Bv Its Enactments

In his May 17, 1990, Recse Garden address, President Bush
said that *Congress, with respect, should live by the same
requirements it prescribes for others.” The Executive branch,
like private employers and state and local governments, is
forbidden by law to discriminate on the basis of race, c¢olor,
religion, sex, or national origin. The Congress, however, has
exempted itself from the law. As President Bush has noted, *this

inconsistency should be remedied to give congressional employees
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and applicants the full protection of the law to send a strong
signal that it’s both the Executive branch and Congress that are
in this together. And the Congress should join the Executiva

branch in setting an example for these private employers.”

In addition to setting a helpful example, and providing
congressional employees with the same rights enjoyed by other
Americans, coverage under Title VII will provide the Congress
with the valuable experience of living under the same rules that
it imposes on other employers. This experience should prove
useful in encouraging the Congress to give prompt and serious
consideration to proposals for improving the law and in enabling
the Congress to resist ill-considered proposals -- like S. 1745
and the Kennedy-Hawkins bill that President Bush vetoed last year
-= that would'ﬁndermine the cause of civil rights and impose

completely unjustified burdens on the employers of this nation.

The insistence by Congress that it be exempted from the
Civil Rights Act of 1991 reinforces the concern that the changes
it would make go wall beyond the stated purpose of restoring the
law and well beyond any claim that its provisions are modest.
Congress apparently recognizes that the pressures it would impose
upon millions of employers would be immense. No employer should
be forced to operate under a statutory framework that Congress

itself fears.
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Pass the President’s Bill

We urge, therefore, the passage of S. 611, the President’s
bill. It remains the only bill that would effectively and fairly
protect the civil rights of working men and women. It would
overturn Patterson v. McLean Credit Union, 491 U.S. 164 (1989),
and Lorance v. AT&T Technologies, Inc., 490 U.S. 900 (1989):
would allow awards of up to $150,000 in cases of on-the-job
harassment; and, in disparate impact cases, would put the burden
of proof on the employer and adopt the long-aestablished and
proven definition of “business necessity.” It also contains
provisions to authorize the award of expart witness fees to
prevailing parties in Title VII actions: to extend the time for
filing Title V%I complaints against the federal government: to
authorize awards of interest against the fadaral government; to
extend Title VII’s protections to Congressional employees: and to
encourage alternative dispute resolution. At the same time,
however, the President’s bill would not encourage numerical
hiring, promote costly and endless litigation, or inhibit
American businessmen and businesswomen from hiring the best
qualified and most productive workers they can, so that they can

compete effectively in an increasingly global economy.

The Administration also recognizes the fact that equal

opportunity can never be a reality until there are decent
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schools, safe streets, and revitalized local economies.
Therefore, in addition to prssage of the President’s civil rights
bill, we seek Congressional :action to promote individual
opportunity on several fronts; educational choice and
flexibility; home-ownership opportunity; enterprise zones and

community opportunity areas; and heightened anti-crime efforts.

concl asien

Therefore, for the reasons stated above, if S. 1745 is
presented to the President in its present form, I and his other
senior advisors will recommend that he veto it. The Office of
Management and Budget has advised that it has no objection to the
submission of this report and that enactment of S. 1745 in its

present form w?uld not be in accord with the President’s program.

Sincerely,

William P. Barr
Acting Attorney General
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relates to Job performance f£or mest entry-isvel pesitions,
ainply ean's be done, Furthernors, ars undsvgradudts sdusation
sajors the only teaching oandidetes qualified to tasch?! e
Danforth propeaal's foous Means & mohool district in many osses
, would 2ot b8 able to prefsr candidates with advanced

" pecsuss the undargraduate education degres {s the only “"gerress*
ourriculun  direstly »related ¢teo .
Mainistration's bill, by aentrast, weuld pera 4t sane
district to f{nsist on candidates with advanced degrees and N
m}nmn wajors vith degress, £0r exanple, An Anglish or hisseny.

§
An pdditieons) unintended consequancs of the Banforthis bill's tegus
on ! is that it will undarnine tha presi g
« One 0f the strategic natiomal
i that by the year 2509¢

i "(R)very schewl in Altuu wvill snsurs tHAt 431 students
i dontn to use thair sinds vell, so they may be preparad
| for respenuible aitizenship, furthar lsarning, and
| produstive exploynant in our modern economy,"
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employers hrs {nhibited from exaxining s candidate's sees
sooras, ‘rational! students vill 8se ne payoft fep
:E:a:nq dowy to learn such subdacts. Migh mathks wven's

Challanging the status guo means reexanini ﬂﬂ?l n
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nngquua by the faots at lssus in that pevar plant., The fast
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sahool diploma requirszent for initial aasignzent €6 manual 3
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o better p:gtng indoor Jebs, Duke Pewer used sn alternative
yoquirensnt that instead of Raving & high schoel @ipiona, in epder
to quality for guigiom zequiring nore than a strony back, it ves
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nationvida on twe professionsily developed ability tests, M I @8
sure by novw you ars aware, both the high scheel diplona and vest
rqgui.i:n;rggg ::vuuw affected minorities and the rest, as they
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Tha Suprene Court has held that an siployer has the du »
defend the "husinass nevesaity® of any smployment mmﬁ
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Aogording to the Hudson Institute's 1988 rapert )
sors than Balf of nll nov Jobs oreated ovar the Nexs 10 yesws will
zequire seme edusacion bayond high schoel and alnost a thive will
be £4illed by college ¢radustas (oozpared with only 228 of ¢}
sooupations tuu{) . Notwithstanding o‘?:.o exs! aver §
depandance on individual compeatence in o

students, parents and teachera will net 2e able point o0 &
ravard for lesyning if employers are for all prastical purpeses
preciuded £rom even inquiring about degres atatus nueh leee
revarding acadesic achisvazant. As the Sacretary of labew's
Comnission on Workforce Quality and labor narket 3ffisienay hee

rOTntw '
The bueineas comuunity should...show thedugh thaiy hix
! snd prouotion decisions that acadanio achiavesants wid
i be revarded.

|
ha need to encourags ackdenic achisverant by snoouragi oyese
to revard oe\mnt: whe achleve auuduten!y will g.ng“ he
Aduinistrationts definition of "husiness nuuu:g" vhieh he
sans &s the definition adopted by the Suprems Court, Ihe Dan
»ill'e definition of "business necessity,” fosusing es
s W11 in effact BaXe Use of sducational aredentiale

ohjsctive amanaurss of acadeuic achisvenant indefensibhle unless
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Nething in this Act ahall Pe construsd to prevent an employer, in
making a hiring er other exployment dacisien, from censidering an
applicant's or employes's sducaticnal achisvements, 1nc1£dinq the
applicant's cr empleyea's diploas or degrees or acadamis
perfermance, including tast scoras, if such considaraticn has a
manifast relationship to a legitizats business edjective of the
amployer. i

fonforzing Amendwent to Danfarth bill. conaistent with tha
fecord Proposed Provian in hiz Auguat. 2. 1901 lsttar

In Saction 5, in pi;acripﬁ'(z) of the definition of the tern,
"employmant in question.® add the vords "or class of jobs" after
the wvord, "ijeb."
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ALD91.522 S.L.C.

102D CONGRESS

1ST SESSION S ° / 7 ‘/'/ {

IN THE SENATE OF THE UNITED STATES

Mr. DANFORTH introduced the following bill; which was read twice and re-
ferred to the Committee on

A BILL

To amend the Civil Rights Act of 1964 to strengthen and

improve Federal civil rights laws, to provide for damages

in cases of intentional employment diserimination, to

clarify provisions regarding disparate impact actions, and

for other purposes.
Be it enacted by the Senate and House of Representa-

tives of the Untted States of America in Congress assembled, |

SECTION 1. SHORT TITLE.
This Act may be cited as the “Civil Rights Aect of

1991”.

SEC. 2. FINDINGS.

The Congress finds that—
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(1) additional remedies under Federal law are

needed to deter unlawful harassment and intentional

discrimination in the workplace;

(2) the decision of the Supreme Court in Wards
Cove Packing Co. v. Atomio, 490 U.S. 642 (1989)
has weakened 'the scope and effectiveness of Federal
civil rights protections; and

(3) legislation is necessary to provide additional
protections against unlawful discrimination in em-

ployment.

SEC. 3. PURPOSES.

The purposes of this Act are—

v (1) to provide appropriate remedies for inten-
tional discrimination and unlawful harassment in the
workplace;

(2) to overrule the proof burdens and meaning
of business necessity in Wards Cove Packing Co. v.
Atonio and to codify the proof burdens and the
meaning of business necessity used in Griggs v. Duke
Power Co., 401 U.S. 424 (1971);

(3) to confirm statutory authority and provide
statutory guidelines for the adjudication of disparate
impact suits under title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e et seq.); and
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(4) to respond to recent decisions of the Su-
preme Court by expanding the scope of relevant civil
rights statutes in order to provide adequate protec-
tion to victims of discrimination.
SEC. 4. PROHIBITION AGAINST ALL RACIAL DISCRIMINA-
TION IN THE MAKING AND ENFORCEMENT OF
CONTRACTS.
Section 1977 of the Revised Statutes (42 U.S.C.
1981) is amended—
(1) by inserting “(a)”’ before ‘‘All persons with-

in”

; and
(2) by adding at the end the following new sub-
sections:

‘;\‘(b) For purposes of this section, the term ‘make and
enforce contracts’ includes the making, performance,
modification, and termination of contracts, and the enjoy-
ment of all benefits, privileges, terms, and conditions of
the contractual relationship.

“(c) The rights protected by this section are protect-
ed against impairment by nongovernmental discrimination
and impairment under color of State law.”.

SEC. 5. DAMAGES IN CASES OF INTENTIONAL DISCRIMINA-
TION.
The Revised Statutes are amended by inserting after

section 1977 (42 U.S.C. 1981) the following new section:
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“SEC. 1977A. DAMAGES IN CASES OF INTENTIONAL DIS- %

1

2 CRIMINATION IN EMPLOYMENT. |
3 ‘“(a) RIGHT OF RECOVERY.—
4 “(1) CIviL RIGHTS.—In an action brought by a ’ J
5 complaining party under section 706 of the Civil ;

6 Rights Act of 1964 (42 U.S.C. 2000e-5) against a

7 respondent who intentionally engaged in an unlawful !
8

9

employment practice prohibited under section 703 or |
7704 of the Act (42 U.S.C. 2000e-2 or 2000e-3), ’

10 and provided that the complaining party cannot re-
11 cover under section 1977 of the Revised Statutes 5 ’ |
12 (42 U.S.C. 1981), the complaining party may recov- -
13 e{' compensatory and punitive damages as allowed in % |

14 subsection (b), in addition to any relief authorized {
15 by section 706(g) of the Civil Rights Act of 1964,
16 from the respondent.

17 “(2) DisaBmITY.—In an action brought by a
18 complaining party under the powers, remedies, and
19 procedures set forth in section 706 of the Civil | '
20 Rights Act of 1964 (as provided in section 107(a) of | ?
21  the Americans with Disabilities Act of 1990 (42 | o
22 USC. 12117(a))) against a respondent who inten- | |

23 tionally engaged in a practice that constitutes dis- §

24  crimination under section 102 of the Act (42 U.S.C. é ‘
25  12112), other than discrimination described in para-
26 graph (3)(A) or (6) of subsection (b) of the section

7
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(except for practices intended to screen out individ-
uvals with disabilities), against an individual, the
complaining party may recover compensatory and
punitive damages as allowed in subsection (b), in ad-
dition to any relief authorized by section 706(g) of
the Civil Rights Act of 1964, from the respondent.
“(3) REASONABLE ACCOMMODATION AND GOOD
FAITH EFFORT.—In cases where a discriminatory
practice involves the provision of a reasonable ac-
commodation pursuant to section 102(b)(5) of the
Americans with Disabilities Act of 1990, damages
may not be awarded under this section where the
covered entity demonstrates good faith efforts, in
c%nsultation with the person with the disability who
has informed the covered entity that accommodation
is needed, to identify and make a reasonable accom-
modation that would provide such individual with an
equally effective opportunity and would not cause an
undue hardship on the operation of the business.
“(b) COMPENSATORY AND PUNITIVE DAMAGES.—
“(1) DETERMINATION OF PUNITIVE DAM-
AGES.—A complaining party may recover punitive
damages under this section if the complaining party
demonstrates that the respondent engaged in a dis-

criminatory practice or discriminatory practices with
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malice or with reckless indifference to the federally
protected rights of an aggrieved individual.

“(2) EXCLUSIONS FROM COMPENSATORY Dm.
AGES.—Compensatory damages awarded under this
section shall not include backpay, interest on back-
pay, or any otl'ler type of relief authorized under sec-
tion 706(g) of the Civil Rights Act of 1964.

“(3) LaTATIONS.—The sum of the amount of
compensatory damages awarded under this section
for future pecuniary losses, emotional pain, suffer-
ing, inconvenience, mental anguish, loss of enjoy-
ment of life, and other nonpecuniary losses, and the
-emount of punitive damages awarded under this sec-
tion, shall not exceed—

“(A) in the case of a respondent who has

100 or fewer employees in each of 20 or more

calendar weeks- in the current or preceding cal-

endar year, $50,000; |
“(B) in the case of a respondent who has
more than 100 and fewer than 501 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000;

and .

“(C) in the case of a respondent who has

more than 500 employees in each of 20 or more
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calendar weeks in the current or preceding cal-

endar year, $300,000.

“(4) CONSTRUCTION.—Nothing in this section
shall be construed to limit the scope of, or the relief
available under, section 1977 of the Revised Statutes
(42 U.8.C. 1981).

“(e) JURY TRIAL.—If a complaining party seeks |

compensatory or punitive damages under this section—

O 00 3 O U A W N =

“(1) any party may demand a trial by jury; and

10 “(2) the court shall not inform the jury of the ;
11 limitations deseribed in subsection (b)(3). ‘
12 “(d) DEFINITION§.—AS used in this section: |
13 ~ “(1) CoMPLAINING PARTY.—The term ‘com- |
14  Dlaining party means— ;
15 “(A) in the case of a person seeking to : L
16 bring an action under subsection (a)(1), a per- % |
17 son who may bring an action or proceeding i ;
18 under title VII of the Civil Rights Act of 1964 % 5
19 (42 U.8.C. 2000e et seq.); or E r
20 “(B) in the case of a person seeking to ’f ,’
21 bring an action under subsection (a)(2), a per- | 1
22 son who may bring an action or proceeding | |
23 under title I of the Americans with Disabilities | ;
24

Act of 1990 (42 U.S.C. 12101 et seq.). : C
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“(2) DISCRIMINATORY PRACTICE.—The term

‘discriminatory practice’ means a practice described

in paragraph (1) or (2) of subsection (a). .
SEC. 6. ATTORNEY'S FEES.

The last sentence of section 722 of the Revised Stat-
utes (42 U.S.C. 1988) is amended by inserting “, 1981A”
after “1981”.

SEC. 7. DEFINITIONS.

‘Section 701 of the Civil Rights Act of 1964 (42
U.S.C. 2000e) is amended by adding at the end the follow-
ing new subsections:

“(l) The term ‘complaining party’ means the Com-
missio\n, the Attorney General, or a pérson who may bring
an action or proceeding under this title.

“(m) The term ‘demonstrates’ means meets the bur-
dens of production and persuasion.

“(n) The term ‘the employment in question’ means—

“(1) the performance of actual work activities
required by the employer for a job or class of jobs;
or

“(2) any behavior that is important to the job,
but may not comprise actual work activities.

“(0o) The term ‘required by business necessity’

24 means—
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“(1) in the case of employment practices that

are used as qualification standards, employment

tests, or other selection criteria, the challenged prac-

tice must bear a manifest relationship to the employ-
ment in question; and

“(2) in the case of employment practices not
described in paragraph (1), the challenged practice
must bear a manifest relationship to a legitimate
business objective of the employer.

“(p) The term ‘respondent’ means an employer, em-
ployment agency, labor organization, joint labor-manage-
ment committee controlling apprenticeship or other train-
ing or retraining program, including an on-the-job train-
ing ;:\rogram, or Federal entity subject to section 717.”.
SEC. 8. BURDEN OF PROOF IN DISPARATE IMPACT CASES.

Section 703 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-2) is amended by adding at the end the fol-
lowing new subsection:

“(k)(1)(A) An unlawful employment practice based
on disparate impact is established under this title only if—

“(i) a complaining party demonstrates that a
particular employment practice or particular employ-
ment practices (or decisionmaking process as de-

seribed in subparagraph (B)(i)) cause a disparate

o e i, e 1 e § =
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impaet on the basis of race, color, religion, sex, or

national origin; and

“(ii)(I) the respondent fails to demonstrate that

the practice or practices are required by business ne-
cessity; or

“(1). the' complaining party makes the demon-
stration described in subparagraph (C) with respect
to a different employment practice and the respond-

“ent refuses to adopt such alternative employment

practice.

“(B)(i) With respect to demonstrating that a particu-
lar employment practice or particular employment prac-
tices %ause a disparate impact as described in subsection
(A)(), the complaining party shall demonstrate that each
particular employment practice causes, in whole or in sig-
nificant part, the disparate impact, except that if the com-
plaining party can demonstrate to the court that the ele-
ments of a respondent’s decisionmaking process are not
capable of separation for analysis, the decisionmaking
process may be analyzed as one employment practice.

“(ii) If the respondent demonstrates that a specific
employment practice does not cause, in whole or in signifi-
cant part, the disparate impact, the respondent shall not
be required to demonstrate that such practice is required

by business necessity.

e o 4 e et T S 7 A
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“(C) An employment practice that causes, in whole

or in significant part, a disparate impact that is demon-
strated to be required by business necessity shall be un-
lawful if the complaining party demonstrates that a differ-

disparate impact and make a difference in the disparate

1
2
3
4
5 ent available employment practice, which would have less
6
7 impact that is more than negligible, would serve the re-
8 spondent’s legitimate interests as well and the respondent
9 refuses to adopt such alternative employment practice.
10 “(2) A demonstration that an employment practice
11 is required by business necessity may not be used as a
12 defense against a claim of intentional discrimination under
13 this title.
14 “{\(3) Notwithstanding any other provision of this title,

15 a rule barring the employment of an individual who cur- )
16 rently and knowingly uses or possesses a controlled sub-
17 stance, as defined in schedules I and II of section 102(6) :
18 of the Controlled Substances Act (21 U.S.C. 802(6)), |
19 other than the use or possession of a drug taken under

20 the supervision of a licensed health care professional, or

21 any other use or possession authorized by the Controlled

e el

22 Substances Act or any other provision of Federal law,
23 shall be considered an unlawful employment practice ,
24 under this title only if such rule is adopted or applied with : }
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an intent to discriminate because of race, color, religion,
sex, or national origin.”.
SEC. 9. PROHIBITION AGAINST DISCRIMINATORY USE Oi"‘
TEST SCORES.

Section 703 of the Civil Rights Aet of 1964 (42
U.S.C. 2000e-2) (as amended by section 8) is further
amended by adding at the end the following new subsec-
tion:

*(1) It shall be an unlawful employment practice for
a respondent, in connection with the selection or referral
of applicants or candidates for employment or promotion,
to adjust the scores of, use different cutoff scores for, or
otheqvise alter the results of, employment related tests on
the basis of race, color, religion, sex, or national origin.”.
SEC. 10. CLARIFYING PROHIBITION AGAINST IMPERMISSI-

BLE CONSIDERATION OF RACE, COLOR, RELI-
GION, SEX, OR NATIONAL ORIGIN IN EMPLOY-
MENT PRACTICES.

(a) IN GENERAL.—Section 703 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-2) (as amended by sections
8 and 9) is further amended by adding at the end the
following new subsection:

“(m) Except as otherwise provided in this title, an
unlawful employment practice is established when the
complaining party demonstrates that race, color, religion,

— e
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sex, or national origin was a motivating factor for any em-
ployment practice, even though other factors also motivat-
ed the practice.”.

(b) ENFORCEMENT PROVISIONS.—Section 706(g) of
such Act (42 U.S.C. 2000e-5(g)) is amended—

(1) by designating the first through third sen-
tences as paragraph (1);

(2) by designating the fourth sentence as para-
graph (2)(A) and indenting accordingly; and

(3) by adding at the end the following new sub-
paragraph:

“(B) On a claim in which an individual proves a viola-
tion under section 703(m) and a respondent demonstrates
that };he respondent would have taken the same action in
the absence of the impermissible motivating factor, the
court—

“(i) may grant declaratory relief, injunctive re-
lief (except as provided in clause (ii)), and attorney’s
fees and costs demonstrated to be directly attributa-
ble only to the pursuit of a claim under this section;
and

“(ii) shall not award damages or issue an order
requiring any admission, reinstatement, hiring, pro-
motion, or payment, described in subparagraph
(A).”.

< N
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SEC. 11. FACILITATING PROMPT AND ORDERLY RESOLU-

TION OF CHALLENGES TO EMPLOYMENT

PRACTICES IMPLEMENTING LITIGATED OR

CONSENT JUDGMENTS OR ORDERS.

Section 703 of the Civil Rights Act of 1964 (42
U.8.C. 2000e~2) (as amended by sections 8, 9, and 10
of this Act) is further amended by adding at the end the
following new subsection: ,

“(n)(1)(A) Notwithstanding any other provision of
law, and except as provided in paragraph (3), an employ-
ment practice that implements and is within the scope of
a litigated or consent judgment or order that resolves a
claim g_f employment discrimination under the Constitu-
tion or\ Federal civil rights laws may not be challenged
under the circumstances described in subparagraph (B).

“(B) A practice described in subparagraph (A) may
not be challenged in a claim under the Constitution or
Federal civil rights laws—

“(i) by a person who, prior to the entry of the
judgment or order described in subparagraph (A),
had—

“(I) actual notice of the proposed judg-
ment or order sufficient to apprise such person
that such judgment or order might adversely af-
fect the interests and legal rights of such per-
son and that an opportunity was available to

YRR T
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1 present objections to such judgment or order by

2 a future date certain; and

3 “(II) a reasonable opportunity to present

4 objections to such judgment or order; or

5 “(ii) by a person whose interests were adequate-
6 ly represented by another person who had previously

7 challenged the judgment or order on the same legal

8 grounds and with a similar faetual situation, unless

9 there has been an intervening change in law or fact. 1 !
10 “(2) Nothing in this subsection shall be construed )
11 to—
12 “(A) alter the standards for intervention under |
13 {jule 24 of the Federal Rules of Civil Procedure or 1
14 apply to the rights of parties who have successfully |
15 intervened pursuant to such rule in the proceeding ;
16 in which the parties intervened; ; ,
17 “(B) apply to the rights of parties to the action b
18 in which a litigated or consent judgment or order
19 was entered, or of members of a class represented or ;
20 sought to be represented in such action, or of mem- f ‘
21 bers of a group on whose behalf relief was sought in

22 such action by the Federal Government; ,
23 “(C) prevent challenges to a litigated or consent )
24 judgment or order on the ground that such judg- } |

25 ment or order was obtained through collusion or

R T T S T
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fraud, or is transparently invalid or was entered by
a court lacking subject matter jurisdiction; or

“(D) authorize or permit the denial to any per-
son of the due process of law required by the Consti-
tution.
“(3) Any actic;n not precluded under this subsection

that challenges an employment consent judgment or order
described in paragraph (1) shall be brought in the court,
and if possible before the judge, that entered such judg-
ment or order. Nothing in this subsection shall preclude

O 00 N O v AW NN -

o
o
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a transfer of such action pursuant to section 1404 of title
28, United States Code.”.

|
SEC. ‘&12. PROTECTION OF EXTRATERRITORIAL EMPLOY- ‘

p—t et s
HW N

MENT.

[e—y
W

(a) DEFINITION OF EMPLOYEE.—Section 701(f) of '
the Civil Rights Act of 1964 (42 U.S.C. 2000e(f)) is ’,
amended by adding at the end the following: ‘“With respect : '

I i
00 N O

to employment in a foreign country, the term ‘employee’
includes an individual who is a citizen of the United

N e
o 0

States.”.
(b) EXEMPTION.—Section 702 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e-1) is amended— |
(1) by inserting “(a)” after “SEC. 702.”, and |
(2) by adding at the end the following: )

R &R R
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“(b) It shall not be unlawful under section 703 or
704 for an employer (or a corporation controlled by an
employer), labor organization, employment agency, or
joint management committee controlling apprenticeship or
other training or retraining (including on-the-job training
programs) to take any action otherwise prohibited by such
section, with respect to an employee in a workplace in a
foreign country if compliance with. such section would
cause such employer (or such corporation), such organiza-
tion, such agency, or such committee to violate the law
of the foreign country in which such workplace is located.

‘“(e)(1) If an employer controls a corporation whose
place of ineorporation is a foreign country, any practice
prohi‘i)ited by section 703 or 704 engaged in by such cor-
poration shall be presumed to be engaged in by such em-
ployer.

“(2) Sections 703 and 704 shall not apply with re-
spect to the foreign operations of an employer that is a
foreign person not controlled by an American employer.

“(3) For purposes of this subsection, the determina-
tion of whether an employer controls a corporation shall
be based on—

‘“/(A) the interrelation of operations;

“(B) the common management;

g v R
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“(C) the centralized control of labor relations;

and
“(D) the common ownership or financial con-
trol,
of the employer and the corporation.”.

(e) Arpmmﬁoxsr OF AMENDMENTS.—The amend-
ments made by this section shall not apply with respect
to conduct occurring before the date of the enactment of
this Act.

SEC. 18. EDUCATION AND OUTREACH.

Section 705(h) of the Civil Rights Act of 1964 (42

U.S.C. 2000e—4(h)) is amended—
(1) by inserting “(1)” after “(h)”; and
(2) by adding at the end the following new

paragraph:

“(2) In exercising its powers under this title, the
Commission shall ca.rry—out educational and outreach ac-
tivities (including dissemination of information in ian-
guages other than English) targeted to—

“(A) individuals who historically have been vie-
tims of employment discrimination and have not
been equitably served by the Commission; and

“(B) individuals on whose behalf the Commis-
sion has authority to enforce any other law prohibit-
ing employment discrimination,
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concerning rights and obligations under this title or such
law, as the case may be.”.
SEC. 14. EXPANSION OF RIGHT TO CHALLENGE DISCRIMI-
NATORY SENIORITY SYSTEMS.

Section 706(e) of the Civil Rights Act of 1964 (42
U.S8.C. 2000e-5(e)) is amended—

(1) by inserting “(1)” before “A charge under
this section’’; and

(2) by adding at the end the following new
paragraph:

“(2) For purposes of this section, an unlawful em-
ployment practice occurs, with respect to a seniority sys-
tem that has been adopted for an intentionally discrimina-
tory“purpose in violation of this title (whether or not that
discriminatory purpose is apparent on the face of the se-
niority provision), when the seniority system is adopted,
when an individual becomes subject to the seniority sys-
tem, or when a person aggrieved is injured by the applica-
tion of the seniority system or provision of the system.”.
SEC. 15. AUTHORIZING AWARD OF EXPERT FEES.

Section 706(k) of the Civil Rights Act of 1964 (42
U.S.C. 2000e-5(k)) is amended by inserting ‘(including
expert fees)” after “attorney’s fee”.
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SEC. 16. PROVIDING FOR INTEREST AND EXTENDING THE

STATUTE OF LIMITATIONS IN ACTIONS
AGAINST THE FEDERAL GOVERNMENT.
Section 717 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-16) is amended—
(1) in subsection (c), by striking “thirty days”
and inserting 90 days”’; and
(2) in subsection (d), by inserting before the pe-
riod “, and the same interest to compensate for
delay in payment shall be available as in cases in-
volving nonpublic parties.”.
SEC. 17. NOTICE OF LIMITATIONS PERIOD UNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT OF
1967.
Section 7(e) of the Age Discrimination in Employ-
ment Act of 1967 (29 U.S.C. 626(e)) is amended—
(1) by striking paragraph (2);
(2) by striking the paragraph designation in
paragraph (1);
(3) by striking “Sections 6 and” and inserting
“Section”’; and
(4) by adding at the end the following:
“If a charge filed with the Commission under this Aect is
dismissed or the proceedings of the Commission are other-
wise terminated by the Commission, the Commission shall

notify the person aggrieved. A civil action may be brought

Biranacanhots e g




ALD91.522

S.L.C.

21

1 under this section by a person defined in section 11(a)

2 against the respondent named in the charge within 90

3 days after the date of the receipt of such notice.”.
4 SEC. 18. LAWFUL COURT-ORDERED REMEDIES, AFFIRMA-

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

23
24

TIVE ACTION, AND CONCILIATION AGREE-
MENTS NOT AFFECTED.

Nothing in the amendments made by this Act shall
be construed to affect court-ordered remedies, affirmative
action, or conciliation agreements, that are in accordance
with the law.

SEC. 19. COVERAGE OF CONGRESS AND THE AGENCIES OF
THE LEGISLATIVE BRANCH.

_(a) COVERAGE OF THE SENATE.—

: (1) COMMITMENT TO RULE XLII.—The Senate

reaffirms its commitment to Rule XLII of the

Standing Rules of the Senate, which provides as fol-

lows:

“No Member, officer, or employee of the Senate shall,
with respect to employment by the Senate or any office
thereof—

‘(a) fail or refuse to hire an individual;

“(b) discharge an individual; or

“(ec) otherwise discriminate against an individ-
ual with respect to promotion, compensation, or

terms, conditions, or privileges of employment,

\

¥

P




| ALD91.522 SL.C.
22

1 on the basis of such individual’s race, color, religion, sex,

2 national origin, age, or state of physical handicap.”.

\ 3 (2) APPLICATION TO SENATE EMPLOYMENT.—
|

The rights and protections provided pursuant to this
Act, the Civil Rights Act of 1964, the Americans
with Disabilities Aet of 1990, the Age Discrimina-
tion in Employment Act of 1967, and the Rehabili-
tation Act of 1973 shall apply with respect to em-
ployment by the United States Senate.

] 10 (3) INVESTIGATION AND ADJUDICATION OF

O 00 3 O Wnw b

11 CLAIMS.—All claims raised by any individual with
( : 12 respect to Senate emplo&r}z,ent, pursuant to the Acts
13 {eferred to in paragraph (2), shall be investigated
14 and adjudicated by the Select Committee on Ethics,
15 pursuant to Senate Resolution 338, Eighty-eighth
16 Congress, as amended, or such other entity as the

17 Senate may designate.
18 (4) RiGHTS OF EMPLOYEES.—The Committee
19 on Rules and Administration shall ensure that Sen-

20 ate employees are informed of their rights under the
21 Acts referred to in paragraph (2).

22 ~(5) APPLICABLE REMEDIES.—When assigning
23 remedies to individuals found to have a wvalid claim
24 under the Acts referred to in paragraph (2), the Se-
25 leet Committee on. Ethics, or such other entity as

T e
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(7) EXERCISE OF RULEMAKING POWER.—Not-

withstanding any other provision of law, enforcement

and adjudication of the rights and protections re- ’

ferred to in paragraphs (2) and (6)(A) shall be with-
in the exclusive jurisdiction of the United States
Senate. The p'rovisions of paragraphs (1), (3), (4),
(5), (6)(B), and (6)(C) are enacted by the Senate as
an exercise of the rulemaking power of the Senate,
with full recognition of the right of the Senate to
change its rules, in the same manner, and to the
same extent, as in the case of any other rule of the

Senate.
(1{) COVERAGE OF THE HOUSE OF REPRESENTA-

TIVES.—

(1) IN GENERAL.—Notwithstanding any provi-
sion of title VII of the Civil Rights Act of 1964 (42
U.S.C. 2000e et seq.) or of other law, the purposes
of such title shall, subject to paragraph (2), apply in
their entirety to the House of Representatives.

(2) EMPLOYMENT IN THE HOUSE.—

(A) APPLICATION.—The rights and protec-
tions under title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq.) shall, subject to
subparagraph (B), apply with respect to any

employee in an employment position in the

rn
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House of Representatives and any employing
authority of the House of Representatives.
(B) ADMINISTRATION.—

(i) IN GENERAL.—In the administra-
tion of this paragraph, the remedies and
procedures made applicable pursuant to
the resolution deseribed in clause (ii) shall
apply exclusively.

(ii) RESOLUTION.—The resolution re-
ferred to in clause (i) is the Fair Employ-
ment Practices Resolution (House Resolu-

~ tion 558 of the One Hundredth Congress,
as agreed to October 4, 1988), as incorpo-
rated into the Rules of the House of Rep-
resentatives of the One Hundred Second
Congress as Rule LI, or any other provi-
sion that continues in effect the provisions

of such resolution.
(C) EXERCISE OF RULEMAKING POWER.—
The provisions of subparagraph (B) are enacted
by the House of Representatives as an exercise
of the rulemaking power of the House of Repre-
sentatives, with full recognition of the right of

the House to change its rules, in the same man-
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ner, and to the same extent as in the case of

any other rule of the House.

(¢) INSTRUMENTALITIES OF CONGRESS.—

(1) IN GENERAL.—The rights and protections
under this Act and title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e et seq.) shall, subject to
paragraph (2), apply with respect to the conduct of
each instrumentality of the Congress.

(2) ESTABLISHMENT OF REMEDIES AND PRO-
CEDURES BY INSTRUMENTALITIES.—The chief offi-
cial of each instrumentality of the Congress shall es-
tablish remedies and procedures to be utilized with
re‘gpect to the rights and protections provided pursu-
ant to paragraph (1). Such remedies and procedures
shall apply exclusively.

(3) REPORT TO CONGRESS.—The chief official
of each instrumentality of the Congress shall, after
establishing remedies and procedures for purposes of
paragraph (2), submit to the Congress a report de-
seribing the remedies and procedures.

(4) DEFINITION OF INSTRUMENTALITIES.—For
purposes of this section, instrumentalities of the
Congress include the following: the Architect of the
Capitol, the Congressional Budget Office, the Gener-
al Accounting Office, the Government Printing Of-
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fice, the Office of Technology Assessment, and the

United States Botanic Garden.

(5) CONSTRUCTION.—Nothing in this section
shall alter the enforcement procedures for individ-
uals protected under section 717 of title VII for the
Civil Rights Act of 1964 (42 U.S.C. 2000e-16).

SEC. 20. ALTERNATIVE MEANS OF DISPUTE RESOLUTION.

Where appropriate and to the extent authorized by
law, the use of alternative means of dispute resolution, in-
cluding settlement negotiations, conciliation, faecilitation,
mediation, factfinding, minitrials, and arbitration, is en-
couraged to resolve disputes arising under the Acts or pro-
visions of Federal law amended by this Act.

SEC. §1. SEVERABILITY.

If any provision of this Act, or an amendment made
by this Act, or the application of such provision to any
person or circumstances is held to be invalid, the remain-
der of this Act and the amendments made by this Aect,
and the application of such provision to other persons and
circumstances, shall not be affected.

SEC. 22. EFFECTIVE DATE.

Except as otherwise specifically provided, this Aect

and the amendments made by this Act shall take effect

upon enactment.
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THE WHITE HOUSE
WASHINGTON

October 22, 1991

MEMORANDUM FOR THE FILE

FROM: NELSON LUND
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: Draft Statement of Administration Policy Re: S.
1745 -- The Civil Rights Act of 1991

I gave the changes marked on the attached hard copy to Jim Jukes
orally.

This matter may be closed out.

Attachment
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, 0.. 20603 October 10, 1991
{Senate)

STATEMENT OF ADMINISTRATION PoLICY .

{THIS STATEMENT HAS BBEN COORDINATED BY OMB WITH THE CONCEANED AOBNCIES.)
- 31 i 9
(Danforth (R) Missouri and 6 others)

If §. 1745 were presented to the President in its current forn,
his senior advisers would recommend a veto. The bill guffers
from essentially the same major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year’s
Kennedy-Hawkins bill, which the President vetoed.

8. 1745 is a guota bill. The "disparate impact® provisions would
overturn two decades of Supreme Court precedent, replacing this
settled body of law with novel rules of litigation that will
drive employers to adopt quotas and other unfair preferences,
Erployers who have not intentionally discriminated against
anyone, but whose bottom-line numbers are not “demographically
correct," will risk being dragged into lawsuits where the deck is
stacked in waye that make a successful defense almost impossible.
» )
In addition to flawed provisions dealing with the prima facie
case and with "alternative employment practices,"™ 8. 1745 also
defines the "business necessity" defense much too narrowvly.,
§. 1745, for example, would prevent employers from defending a
host of perfectly legitimate hiring and promotion criteria,
including educational standards that all of our students should

be encouraged to meet.

The bill’s use of eight words taken from the Americans with
Disabilities Act ("ADA") ig a misleading gimmick. These words do
not define "business necessity"™ either in the ADA (which uses
"business necessity" as an f y or in 8. 1745. Nor
does the use of these eight words materially alter the definition
in 8. 1745’s predecessor bill (S. 1408). The same words could be
inserted into the President’s bill without changing ites meaning;
accordingly, the Administration has no objection to their

inclusion in the President’s bill.

S. 1745 is also a quota bill because it would close the courte to
those who have been victimized by quotas in consent decrees.

This provision is both manifestly unjust and unconstitutional.

It would, moreover, create new ‘incentives for collusive lawsuits
in which employers would be endouraged to settle complaints by
one portion of their workforce by illegally bargaining away the

rights of another group of employees.

8. 1745 would algo create a lawyers’ bonanza. It provides for
jury trials and compensatory damages in all cases under Title VII

S g T <1 < e e e
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of the Civil Rights Act of 1964, along with punitive damages in
many cases. (As currently written, the bill would even make
damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages -
provisions would transform Title VII from its original design,
which emphasizes conciliation and make-whole relief, into an
entirely different structure modeled on our Nation’s tort
gystem -~ which is now widely recognized to be in a state of

crisis.

§. 1745 continues the coﬁdressiohal pattern of exempting itself
from the civil rights laws. Although the bill includes %;}’0}P°

provisions that purport to extend coverage to Congress, S. 174 p
grants no judicially enforceable rights to congressional Qéﬂ;mggi;;;;£r§;~
: O fo

The Administration’s proposal, 8§, 611, would strengthen our

Nation’s civil rights laws without creating powerful new
5. 611 also avoids subjecting

e essnca s P\ bl
¢

incentives for guota hiring. A
American businesses, and the victims of discrimination, to
endless and excessively goastly litigation. f? : \yffjg'

and Patterson decisions; overturn Wards Cove by shifting the \or4x3
burden of proof to the employer in defending Y'business vt
neceseity;" authorize expert witness fees civil rights cases;

and extend the statute of limitations and”authorize the award of A
interest against the U.5. Government. he Administration bill V)‘fJ»

would make available new monetary remedies under Title VII, s
§150,000 eap, for victims ot[ﬁi?é::?ent in the workplace 2

d Title VII to apply to Congress,
eruad

In sum, the Administration bill achieves every legitimate goal of
S. 1745. These important new protections for American employees
should not be held hostage for 8. 1745, which will produce quotas
and other forms of unfair preferential treatment,
digproportionately disadvantage small and medium-sized
businesses, and unduly enrich the plaintiffs’ bar.

This draft Statement of Administration Policy was developed by
White House Counsel (Lund) and the Legislative Reference Division
(Ratliff), in consultation with the Departments of Justice
{(Wise), Education (Bork), and Labor (McDaniel), EEOC (Moses), EBA
(Dean), the White House Offices of Policy Development
{McGettigan) and Cabinet Affairs (Luttig), and TCJ (Silas).
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S. 1745 is substantially identical to S. 2104 (a civil rights
bill vetoed by the President in 1990) and to H.R. 1 (which passed
the House on June 5, 1991, by a vote of 273-158), except for the

following new provisions:

© Employers would have to demonstrate that challenged ‘
employment practices not involving selection bear a !
)

wanifest relationship to a “legitimate business ‘
objective.® 8. 2104 required a significant relationship « ‘

to a "manifest business objective." H.R. 1 requires a g
"gignificant and manifest relationship to the requirements ;

for effective job performance."
o

© An employee would not have to identify specific practices
that result in a disparate impact if the court finds that
the elements of the employer’s "decisionmaking process are
not capable of separation for analysis." In that case,
the decisionmaking process could be analyzed as one
employment practice. §. 2104 required this identification
uniess the court found that the employer destroyed,
concealed, refused to produce, or failed to keep records (
nacessary to make that showing. H.R. 1 requires this :
identification unless the court finds that the employee |
after diligent effort cannot identify the practices from ;

reasonably available information. |

8. 1745 would limit compensatory and punitive damages for
intentional discrimination to a total of $300,000 (or
less, in the case of employers with less than 500 '
employees). Like 8. 2104, H.R. 1 caps punitive damages at

the greater of $150,000 or the combined total of the )
amount of compensatory damages and back pay awarded in the ’ f

case, : l
4

8. 1745 is designed to reverse six recent Supreme Court

decigions. These decisions and the related provisions of 8. 1745
are deacribed below. ’ : oo

== Harde Cove
Supreme Court Decision. In disparate impact cases under
Title VIXI of the Civil Rights Act, the burden is on : j )
plaintiffs to identify a particular employment practice = o
and show that the employment practice does not serve "in a
gignificant way, the legitimate employment goals 'of the
employer."® (A "digparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though ;
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inadvertent, disparate impact based on race, color,
religion, sex, or national origin.)

B. 1745 (Sections 7 and 8) overrides the Supreme Court in
two ways. First, it places the burden on the defendant to
demonstrate that an employment practice is “reguired by
business necessity" if significant numerical disparities
are found. Second, Section 7 defines the term “reguired
by business necessity" as bearing a "manifest relationship
to the employment in question" (for practices used as
"gqualification standards, employment tests, or other
selection criteria") and as bearing a "manifest
relationship to a legitimate business objective of the
employer" (for other practices). Section 8 would relieve
plaintiffs of the obligation to identify specific
practices upon a demonstration that the elements of the
employer’s “decisionmaking process are not capable of
separation for analysis." In that case, the
decisjonmaking process may be analyzed as one employment

practice.

Erice Waterhouse
[ ]
e ion. Wwhere an employment decision is

proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant c¢an show that the same decision
would have been reached if such factors had not been

congidered.

8. 1745 {Section 10) provides that a viclation of Title
Vil is proven if a motivating factor in an employment
decision is shown to have been a complainant’s race,
color, religion, sex, or national origin., The term
"motivating factor" is not defined, and it may not mean
"causal factor." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
the complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.

Hilks

ecis . Persons not party to, but
adversely affected by, consent decrees mandating unlawful
racial preferences can challenge them in court.
8. 1745 (Section 11) bars challenges to such consent
decrees by non-parties if: (1) they had notice of the

proposed judgment; or (2) their interests were "adequately
represented" by another person who challenged the decree.

N

1
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Lorance
i The statute of limitations with

Suprene Court Decision.
raspect to a discriminatory eeniority system begins to run
on the date it is adopted by the employer, not the date

the complainant is adversely affected by it.

specifies that where a seniority
system has been adopted “for an intentionally
discriminatory purpose," an unlawful practice occurs when
the system is adopted, when an individual becomes subject
to the system, or when a person is injured by the
application of the eystem.

Patterson

. 7The statutory guaranty of the
right to "make and enforce contracts" regardless of race
("Section 1981%) applies only during the formation of a

contract.

S. 1745 (Section 4) epecifies that the right to "make and

enforce contracts! regardless of race extends beyond the
formation of the contract te "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship." 8. 1745 would further specify

that the prohibition applies to private as well as
governmental discrimination.

Shaw

'y u gion. Prevailing plaintiffs in job
discrimination cases against the Federal Government may
not recover interest to compensate for delays in obtaining

relief.

ecti 6). permits plaintiffs prevailing in

Title VII discrimination cases against the Federal
Government to recover "the same interest to compensate for

delay in payment" as would be available in cases involving
non-public parties.

Qther FProvisjons of £. 1745

;n addition, 5. 1745 would:

Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when violatione are committed with malice or reckless
indifference to the rights of others. (Section 5)

- e e



182291 11:04 OMB LRD/ESGG ae7

== Authorize awards of expert witness fees to prevailing
parties in Title VII cases. (Section 15)

-« Authorize prevailing parties to recover attorneys fees. in
addition to other costs. (Section 6)

=~ Lengthen the statute of limjtations from 30 to 90 days for
filing suits against the Federal Government following
final agency actions. (Section 16)

-~ Bpecify that the bill shall not "be construed to affect
court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the
law." Unlike H.R. 1, the bill does not forbid guotas.

(Section 18)

-—- Provide that discrimination claims raised by Senate
employees would be investigated and adjudicated by the
Select Committee on Ethics, and that remedies available to
House employees would be limited to those available under

House Rules. (Section 19)

-~ Prohibit employers from adjusting the scores, or otherwvise
altering the resuits, of employment-related tests on a
discriminatory basis in connection with the selection or
referral of applicants for employment or promotion.

(Section 9)

~-= Extend certain civil rights protections to U.S. citizens
employed in a foreign country. (Section 12)

Adminjstration Bill

On March 1, 1991, the Justice Department transmitted an

Administration bill that was subsegquently introduced as
H.R. 1375/8. 611. Like 8. 1745, the Administration bill would

place the burden of proof on the employer to demonstrate
"business necessity," overruling a contrary ruling in Warde Cove.

However, the bill’s definition of business necessity would be
closer to the Wards Cove definition than S, 1745, The bill would
also reverse Lorance and Patterson, consistent with 5. 1745,

The bill does not contain the provision in 5. 1745 that would bar
certain challenges to consent decrees by non-parties. Instead,
the bill expressly provides that the Federal Rules of Civil
Procedure apply in determining who is bound by employment
discrimination decrees.

The bill would make available new monetary remedies for victins
of sexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. S. 1745, by
dontrast, would grant women and religious minorities the right to

© - —— e
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Jury trials and monetary damages of up to $300,000 (or less, in
the case of employers with less than 500 employees) for
intentional discrimination.

Adninistration Position to Date

A Justice Department report on S. 1745 currently pending
clearance states that the Acting Attorney General “and other
senior advisers" would recommend a veto of the bill.

1990 Presidential Statement

On May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These
principles were restated in the President’s October 22, 1990,
veto message.

The first principle was that legislation must operate to
obliterate considerations of factors such as race, color,
religion, sex, or national origin from employment decisions. In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that gquotas could be an unintended
consequence of legislation.

Becond, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights
have been violated are entitled to their day in court, and an
accused is innocent until proved guilty.

Third, the civil rights laws should provide an adequate deterrent
against workplace harassment. They should not, however, benefit
lawyers by encouraging litigation at the expense of conciliation
or settlement.

The President also stated that Congress "should live by the same
reguirements it prescribes for others." '

The President affirmed his desire to strengthen employment
discrimination laws Ywithout resorting to the use of unfair
preferences" in the State of the Union address on

January 29, 1991.

According to TCJY (Silas), 8. 1745 is not subject to the pay-as-
you~go requirement of the Omnibus Budget Reconciliation Act of
1990 because it would not require any direct spending.

Legislative Reference Division Draft
10/10/91
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

8EP 271991
LEGISLATIVE REFERRAL MEMORANDUM
TO: Legislative Liaison Officér -
JUSTICE - Paul McNulty ; 514-2061 -~ 217
LABOR - Robert A, Shapito - 523-8201 = 330
EDUCATION - John Kristy =~ 401=-2670 - 207

SBA - Michael P, Forbes - 205-6702 = 315
EEOC - James C. Lafferty - 663~4%00 - 213

FROM: JAMES J. JUKES: (for) -

2@1

P 1ot

LRM #I-1788

aAssistant Director forjlLegislative Reference

OMB CONTACT? GERRI RATLIFF g395~3454)

SUBJECT: DRAFT Btatemenﬁ of Administration Policy RE:

S 1745, clvil ghts Act of 1991

DEADLINE: 5:00 P.M. TODAY SEP 27 1991

COUMMENTS8: 8. 1745 may go to the floor on Monday, 9/30.

The Office of Management and Budget reguests the views of your

agency on the above subject before advising on its relationship to
the program of the President, in accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the "Pay-aAs-You-@o" provisions of Title
XIII of the Omnibus Budget Reconciliation act of 1990,

¢c:

Nelson Lund
Boyden Gray
Marianne McGettigan
Elizabeth Luttig
Bob Damus

Ken &Schwartz
¢ora Beebe
Adrien gilas
Bernie Martin
Joe wire

Ll‘acl FZL?:—M ) |
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LRM #I-175%
RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

You may respond to this request for views by: (1) faxing us this
response sheet; (2) if the response is simple (e.g., concur/no
comment), leaving a message with the secretary of the foregoing
analyst/attorney; (3) calling the analyst/attorney; or (4) sending
us a memo or letter.

TO: GERRI RATLIFF '
Office of Management and Budget
Fax Number: 385-3109
Fhone Number: 39$5-3454

(Date)
FROM: (Name)

(Agency)

(Telephone)
SUBJECT: DRAFT Statement of Administration Policy RE:

5 1745, Civil Rights Act of 1991
The following is the response ¢f our agency to your request for
views on the above-captioned subject:
Concur E
No objectién
No comment -

See proposed edits on pages

Other:
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DRAFT SAP - 8. 1745, Civil Rights Act of 1991

If 8. 1745 were preassnted to the President in its current form,
his senior advisors wquld recommend a veto. The bill suffars
from sssentially the gane major problems as H.R. 1, which was
passed by the House of Representatives this year, and last year's
Kennedy-Hawkins bill, which the President vetosd.

§. 1745 is a quota bill. The dlsparate impact provislons would
gverturn two decades ¢f Suprema Court precedent, replacing this
3ott1na body of law with noval rules of litigation that will
rive employers to adapt quotas and other unfair prafarences.
Employers who have not intentionally discriminated against
yona, but whomé hotom-line numbers are not "demographically
orrect," will risk being dragged into lawsuits where the deck is
stacked in ways that nake a sucoessful defense almost impossible.

In addition to flawed [provisione dealing with the prima facie
ase and with "alterndtive employment practioes,” S. 1745 also
efines the Ypusiness [necessity" defense much too narrowly. &.
745, tor example, would grevent employers from defending a host

of parfactly legitimate hiring and promotion criteria, including

¢ducational standards {that all of our students should be
tncouraged to mest,

The bill's uses of & wgrds taken from the Ameriocans with
isablilities Act ("ADA"™) is a misleading gimmick. These & worda
¢ not define "businegs necessity" sither in the ADA (which uses
business necossity” as an ) or in B. 1745. Nor
oas the use of thesa B words materially alter the definition in

z. 1745's predecsssor blll (8. 1408). The gsame 8 words could be
nserted intec the Pregident's hill without ohanging its meaning,
et the proponents of |5. 1745 havé not suggestsad that they would
ocept the Adwinilstration bill if theese 8 words were added to it.

2501745 ig also a guota bill bescause it would clome the courts to

#é who have been victimiged by quotas in consent decraees.

#hin provision is botl manifestly unjust and constitutionally
suspect, It would, mgreover, creata naw incentives for coliusive
lawsuite in which employers weuld be encouraged to mettls
domplainte by one portion of their workforce by illegally

*iolating the rights gf another group of amployees.

Any new oivil rights Bill should include adequate provisions for
eterring harassment in the workpliace, but it should not create a
avyers' bonanza. 8. [|1745 providas for jury trials and
ompansatory damages in all Title VII cases, aleng with punitive
amageE in eome CGAses, (Damages would be made available in

disparate impact case#, which goes even beyond H.R. 1 and last

year's Kennedy-Hawking bill.) Thase damages provisions would

“re misleee e AL O AFAN $Y —— e ¢ .
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transform Title VII from its original design, which emphamizes
conciliation and makewwhols ralief, into an antirely diffevent
structure modelad on gur Nation's tort system -~ which is now
widely recognized to Ye in a state of crisis,

8. 1745 also continuas tha congressional pattern of exempting
itsaelt from the civil rights laws. Although the bill includes
provisions that pretend to extend coverage to Congress, 5. 1745
ragts ne judiocially entorceable righta to congressional

oyees.

zht Administration's proposal, 8. 611, would atrangthen our
ation's civil rights |laws without oreating powerful new
inanntivo: for quota hiring, 8. 611 alsc avolds msubjecting
rican businessmen gnda <women, and the victims of
iimorimination, to endless and costly litigation.

Like 8. 1745, the Administration bill would overturn the

and Patterson decisions; overturn Hards Cove by shifting the

burden of proot to the employer in defending vbusiness

necessity"; authorise lexpert witness fees in vivil rights cases;

and extend the statute of limitations and suthorize the award of

interest against the U.8. Government. The Administration bill
ould alsc make availlable new ponetary remedies under Title VII,
ith a $150,000 cap, for victims of harassment in the workplace,
4 extand Title VII to apply to Congrass.

in sum, the Administration bill achieves avery lagitimate goal of
. 1745. These important new protections for American employees
hould not be hald hogtage for 8. 1745, which will produce gquotas

and other forms of unfair preferential treatment,

disgroportionately digadvantage small and medium-sized

?u: nesees, and unduly enrich 'the plaintiffs' bar.

ql'-af‘sl/ ¥
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WHITE HOUSE STAFFING MEMORANDUM

DATE: __ 09/3@/91 ACTION/CONCURRENCE/COMMENT DUE BY: NOON Tuesday 10/01

SUBJECT: SAP: §/l745 -— CIVIL RIGHTS ACT OF 1991

7 ACTION FYI ACTION FYI
vicEpresent O o HORNER O O
SUNUNU O MCCLURE o
SCOWCROFT O O PETERSMEYER O O
DARMAN O O PORTER v O
BRADY = ROGICH O O
BROMLEY O O SMITH O O
CARD 0 CLERI™ g
DEMAREST v O -
FITZWATER o &« O O
GRAY v O O O
HOLIDAY v O O O

REMARKS:

Please provide any comments directly to Fred McClure by Noon on
Tuesday, 10/01, with a copy to this office. Thanks.

RESPONSE:
ge\e&
A\

¥ PHILLIP D. BRADY

¥
[[ ‘{ Assistant to the President
and Staff Secretary
Ext. 2702

~a




THE WHITE HOUSE
WASHINGTON

ﬂ
-1 m 30 P7 . 25
September 30, 1991 o
MEMORANDUM FOR PHIL BRADY

/
FROM: FRED MCCLURE p-¢¢

SUBJECT: Clearance for Statement of Administration Policy

RE: Senior Advisor’s Veto Threat on S. 1745, Senator
Danforth’s Civil Rights Bill. This SAP will serve as
an Executive Summary for the 24 page letter from acting
Attorney General, Bill Barr, currently in circulation.

We have just received the attached Statement of Administration
Policy from OMB. We would appreciate your comments by Noon,
Tomorrow, 10/1/91.

Please direct all comments to my office at x2230.

L

O e S,

e e v




e

H B s EXECUTIVE OFFICE OF THE PRESIDENT
iﬁzﬁ; i OFFICE OF MANAGEMENT AND BUDGET
o Mgt WASHINGTON. D C 20503
-

September 30, 1991

MEMORANDUM TO FREDERICK D. McCLURE
Assistant tq_the Bxesident for Legislative Affairs

FROM: David Taylor
OMB Legislative Affairs

SUBJECT: West Wing Clearance of a Senior Advisers Veto Threat

S. 1745 -- Civil Rights Act of 1991

The attached draft SAP contains a senior advisers veto
threat. The draft was prepared as an executive summary of a 24-
page letter from Acting Attorney General Barr to the Senate
Leadership. The Barr letter has been held pending clearance of
the attached draft SAP so that the two documents can be released
simultaneously. If approved, this SAP will be the first senior
advisers veto threat issued on the latest Danforth compromise
bill (s. 1745).

The Senate is not expected to act on this legislation prior
to the Columbus Day Recess (October 5-15). However, White House
Counsel and the Justice Department request that the attached
draft be cleared for release by noon tomorrow. The attached
draft has been cleared by Nelson Lund (White House Counsel), the
Justice Department, and the EEOC.

Attachment




September 30, 1991
(Senate)

S. 1745 -~ civil Rights Act of 1
(Danforth (R) Missouri and 6 others)

If S. 1745 were presented to the President in its current form, his .
senior advisors would recommend a veto. The bill suffers from j
essentially the same major problems as H.R. 1, which was passed by the
House of Representatives this year, and last year’s Kennedy-Hawkins
bill, which the President vetoed.

S. 1745 is a quota bill. The disparate impact provisions would overturn ;
two decades of Supreme Court precedent, replacing this settled body of

law with novel rules of litigation that will drive employers to adopt
quotas and other unfair preferences. Employers who have not
intentionally discriminated against anyone, but whose bottom-line
numbers are not "demographically correct," will risk being dragged into
lawsuits where the deck is stacked in ways that make a successful
defense almost impossible.

In addition to flawed provisions dealing with the prima facie case and
with "alternative employment practices," S. 1745 also defines the
"business necessity" defense much too narrowly. S. 1745, for example, ‘ |
would prevent employers from defending a host of perfectly legitimate

hiring and promotion criteria, including educational standards that all i

of our students should be encouraged to meet. )

The bill’s use of 8 words taken from the Americans with Disabilities Act
("ADA") is a misleading gimmick. These 8 words do not define "business )
necessity" either in the ADA (which uses "business necessity" as an

undefined term) or in S. 174S5. Nor does the use of these 8 words !
materially alter the definition in S. 1745’s predecessor bill (S. 1408). 1
The same 8 words could be inserted into the President’s bill without
changing its meaning, accordingly, the Administration has no objection
to the inclusion of these 8 words in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to those

who have been victimized by quotas in consent decrees. This provision

is both manifestly unjust and unconstitutional. It would, moreover, P
create new incentives for collusive lawsuits in which employers would be
encouraged to settle complaints by one portion of their workforce by
illegally bargaining away the rights of another group of employees.

S. 1745 would also create a lawyers’ bonanza. It provides for jury z
trials and compensatory damages in all Title VII cases, along with } {
punitive damages in many cases. (As currently written, the bill would :




even make damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages provisions
would transform Title VII from its original design, which emphasizes
conciliation and make-whole relief, into an entirely different structure
modeled on our Nation’s tort system -- which is now widely recognized to
be in a state of crisis.

S. 1745 also continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes provisions that
pretend to extend coverage to Congress, S. 1745 grants no judicially
enforceable rights to congressional employees.

The Admini tion’s Proposa

The Administration’s proposal, S. 611, would strengthen our Nation’s
civil rights laws without creating powerful new incentives for quota
hiring. S. 611 also avoids subjecting American businessmen and -women,
and the victims of discrimination, to endless and costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance and
Patterson decisions; overturn Wards Cove by shifting the burden of proof
to the employer in defending "business necessity"; authorize expert
witness fees in civil rights cases; and extend the statute of
limitations and authorize the award of interest against the U.S.
Government. The Administration bill would also make available new
monetary remedies under Title VII, with a $150,000 cap, for victims of
harassment in the workplace, and extend Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of S.
1745. These important new protections for American employees should not
be held hostage for S. 1745, which will produce quotas and other forms
of unfair preferential treatment, disproportionately disadvantage small
and medium-sized businesses, and unduly enrich the plaintiffs’ bar.

* *k k * %
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bAaTE:  09/30/91

Dé_

Document No.

K

WHITE HOUSE STAFFING MEMORANDUM

ACTION/CONCURRENCE/COMMENT DUE BY: NOON Tuesday 10/01

HOLlDAY%

REMARKS:

SUBJECT: SAP: S. 1745 -- CIVIL RIGHTS ACT OF 1991
ACTION FYI ACTION  FYI
VICE PRESIDENT o0 HORNER O O
| SUNUNU O ¥ MCCLURE 0 @
| SCOWCROFT O O PETERSMEYER O O
I DARMAN O O PORTER v O
BRADY O ROGICH O O
BROMLEY O O SMITH O O
CARD o o CLERK O [E/
DEMAREST \NU E( ] O d
FITZWATER o O O
GRAY g g% Q)J‘ % v O O O
v O O O

Please provide any comments directly to Fred McClure by Noon on
Tuesday, 10/01, with a copy to this office. Thanks.

Q‘yq (071952

RESPONSE:

PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702




THE WHITE HOUSE
WASHINGTON

October 1, 1991 3! QCT l A“: 43

MEMORANDUM FOR FREDERICK D. MCCLURE
ASSISTANT TO, E PRESIDENT FOR LEGISLATIVE AFFAIRS

FROM: NELSON LUND
ASSOCIATE COUYSEL TO THE PRESIDENT

SUBJECT: Statement of Administration Policy Re: S. 1745 -
Civil Rights Act of 1991

At the request of Phillip D. Brady, Counsel's office has reviewed
the captioned Statement of Administration Policy. Changes are
marked on the attached hard copy.

We appreciate the opportunity to review this matter.

cc: Phillip D. Brady

Attachment
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September 30, 1991
(Senate)

1745 - Civil Rights Act o
(Danforth (R) Missouri and 6 others)

If S. 1745 were presented to the President in its current form, his
senior advisors would recommend a veto. The bill suffers from
essentially the same major problems as H.R. 1, which was passed by the
House of Representatives this year, and last year’s Kennedy-Hawkins
bill, which the President vetoed.

S. 1745 is a quota bill. The disparate impact provisions would overturn
two decades of Supreme Court precedent, replacing this settled body of
law with novel rules of litigation that will drive employers to adopt
quotas and other wunfair preferences. Employers who have not
intentionally discriminated against anyone, but whose bottom-line
numbers are not "demographically correct," will risk being dragged into
lawsuits where the deck is stacked in ways that make a successful
defense almost impossible.

In addition to flawed provisions dealing with the prima facie case and
with "alternative employment practices," S. 1745 also defines the
"business necessity" defense much too narrowly. S. 1745, for example,
would prevent employers from defending a host of perfectly legitimate
hiring and promotion criteria, including educational standards that all
of our students should be encouraged to meet. ;

The bill’s use of 8 words taken from the Americans with Disabilities Act
("ADA") is a misleading gimmick. These 8 words do not define "business
necessity" either in the ADA (which uses "business necessity" as an
undefined term) or in S. 1745. Nor does the use of these 8 words i
materlally alter the definition in S. 1745’s predecessor bill (S. 1408). ;
_The _same 8 words could be inserted into the President’s bill without :
hanglnq its meaning}] 3ccordingly, the Administration has no objection
to the inclusion of Sse 8 words_irn the President’s bill.

S. 1745 is also a quota bill because it would close the courts to those
who have been victimized by quotas in consent decrees. This provision
is both manifestly unjust and unconstitutional. It would, moreover,
create new incentives for collusive lawsuits in which employers would be
encouraged to settle complaints by one portion of their workforce by
illegally bargaining away the rights of another group of employees.
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S. 1745 would also create a lawyers’ bonanza. It provides for jury
trials and compensatory damages in all Title VII cases, along with
punitive damages in many cases. (As currently written, the bill would
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even make damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages provisions
would transform Title VII from its original design, which emphasizes
conciliation and make-whole relief, into an entirely different structure
modeled on our Nation’s tort system -- which is now widely recognized to
e in a state of crisis.

. 1745 also continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes provisions that
to extend coverage to Congress, S. 1745 grants no judicially

enforceable rights to congressional employees.
- dmini ‘s

oposa

The Administration’s proposal, S. 611, would strengthen our Nation’s
civil rights laws without creating powerful new incentives for quota
hiring. S. 611 also avoids subjecting American businessmen and -women
- and the victims of discrimination, to endless and[costly gation.

Like S. 1745, the Administration bill would overturn the Lorance and
Patterson decisions; overturn Wards Cove by shifting the burden of proof
to the employer in defending "business necessity"; authorize expert

- witness fees in civil rights cases; and extend the statute of
limitations and authorize the award of interest against the U.S.
. Government. The Administration bill would also make available new

monetary remedies under Title VII, with a $150,000 cap, for victims of
harassment in the workplace, and extend Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of S.
. 1745. These important new protections for American employees should not
be held hostage for S. 1745, which will produce quotas and other forms
of unfair preferential treatment, disproportionately disadvantage small
and medium-sized businesses, and unduly enrich the plaintiffs’ bar.

* * % % *
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SUBJECT: SAP: S. 1745 -- CIVIL RIGHTS ACT OF 1991
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REMARKS:
Please provide any comments directly to Fred McClure by Noon on

Tuesday, 10/01, with a copy to this office. Thanks.
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PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702

]
i
!‘
}




e

THE WHITE HOUSE
WASHINGTON

September 30, 1991

MEMORANDUM FOR PHIL BRADY

FROM: FRED McCLURE C,Lé’/\"

SUBJECT: Clearance for Statement of Administration Policy

RE: Senior Advisor’s Veto Threat on S. 1745, Senator
Danforth’s Civil Rights Bill. This SAP will serve as
an Executive Summary for the 24 page letter from acting
Attorney General, Bill Barr, currently in circulation.

We have just received the attached Statement of Administration
Policy from OMB. We would appreciate your comments by Noon,
Tomorrow, 10/1/91.

Please direct all comments to my office at x2230.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D C 20503

September 30, 1991

MEMORANDUM TO FREDERICK D. McCLURE
Assistant tq_the Pxesident for Legislative Affairs

FROM: David Taylor
OMB Legislative Affairs

SUBJECT: West Wing Clearance of a Senior Advisers Veto Threat

S. 1745 -- Civil Rights Act of 1991

The attached draft SAP contains a senior advisers veto
threat. The draft was prepared as an executive summary of a 24-
page letter from Acting Attorney General Barr to the Senate
Leadership. The Barr letter has been held pending clearance of
the attached draft SAP so that the two documents can be released
simultaneously. If approved, this SAP will be the first senior
advisers veto threat issued on the latest Danforth compromise
bill (S. 1745).

The Senate is not expected to act on this legislation prior
to the Columbus Day Recess (October 5-15). However, White House
Counsel and the Justice Department request that the attached
draft be cleared for release by noon tomorrow. The attached
draft has been cleared by Nelson Lund (White House Counsel), the
Justice Department, and the EEOC.

Attachment

I
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~"ADAM) is a misleading gimmick.

September 30, 1991

(Senate)
S. 1745 - civil Rights Act of 1991

(Danforth (R) Missouri and 6 others)

If S. 1745 were presented to the President in its current form, his
senior advisors would recommend a veto. The bill suffers from
essentially the same major problems as H.R. 1, which was passed by the

House of Representatives this year, and last year’s Kennedy-Hawkins
bill, which the President vetoed.

S. 1745 is a quota bill. The disparate impact provisions would overturn
two decades of Supreme Court precedent, replacing this settled body of
law with novel rules of litigation that will drive employers to adopt
quotas and other unfair preferences. Employers who have not
intentionally discriminated against anyone, but whose bottom~line
numbers are not "demographically correct," will risk being dragged into

lawsuits where the deck is stacked in ways that make a successful
defense almost impossible.

In addition to flawed provisions dealing with the prima facie case and
with "alternative employment practices," S. 1745 also defines the
"business necessity" defense much too narrowly. S. 1745, for example,
would prevent employers from defending a host of perfectly legitimate

hiring and promotion criteria, including educational standards that all
of our students should be encouraged to meet.

The bill’s use of 8 words taken from the Americans with Disabilities Act

These 8 words do not define "business
necessity" either in the ADA™ (which uses "business necessity" as an
undefined term) or in S. 1745. Nor does the use of these 8 words
materially alter the definition in S. 1745’s predecessor bill (S. 1408).
The same 8 words could be inserted into the President’s bill without

changing its meaning, accordingly, the Administration has no objection
to the inclusion of these 8 words in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to those
who have been victimized by quotas in consent decrees. This provision
is both manifestly unjust and unconstitutional. It would, moreover,
create new incentives for collusive lawsuits in which employers would be
encouraged to settle complaints by one portion of their workforce by
illegally bargaining away the rights of another group of employees.

S. 1745 would also create a lawyers’ bonanza. It provides for jury
trials and compensatory damages in all Title VII cases, along with
punitive damages in many cases. (As currently written, the bill would




»

[

even make damages available in disparate impact cases, which goes beyond
H.R. 1 and last year'’s Kennedy-Hawkins bill.) These damages provisions
would transform Title VII from its original design, which emphasizes
conciliation and make-whole relief, into an entirely different structure
modeled on our Nation’s tort system -- which is now widely recognized to
be in a state of crisis.

S. 1745 also continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes provisions that
pretend to extend coverage to Congress, S. 1745 grants no judicially
enforceable rights to congressional employees.

Th dminij t 's oposa

The Administration’s proposal, S. 611, would strengthen our Nation’s
civil rights laws without creating powerful new incentives for quota
hiring. S. 611 also avoids subjecting American businessmen and -women,
and the victims of discrimination, to endless and costly litigation.

Like S. 1745, the Administration bill would overturn the Lorance and
Patterson decisions; overturn Wards Cove by shifting the burden of proof
to the employer in defending '"business necessity"; authorize expert
witness fees in civil rights cases; and extend the statute of
limitations and authorize the award of interest against the U.S.
Government. The Administration bill would also make available new
monetary remedies under Title VII, with a $150,000 cap, for victims of
harassment in the workplace, and extend Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of S.
1745. These important new protections for American employees should not
be held hostage for S. 1745, which will produce quotas and other forms
of unfair preferential treatment, disproportionately disadvantage small
and medium-sized businesses, and unduly enrich the plaintiffs’ bar.
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WHITE HOUSE STAFFING MEMORANDUM
ph: 03

DATE: 09/30/98\ oCl | ACTION/CONCURRENCE/COMMENT DUE BY: NOON Tuesday 10/01

SUBJECT: SAP: S. 1745 -- CIVIL RIGHTS ACT OF 1991

7‘ ACTION  FYI ACTION  FYI
VicE PRESIDENT 1 & HORNER O O
SUNUNU o MCCLURE o @

| SCOWCROFT O o PETERSMEYER O O

| DARMAN O O PORTER v O
BRADY O ROGICH O O
BROMLEY O O SMITH O O

I CARD o o CLERK O D/
DEMAREST { C O O
FITZWATER o & O O
GRAY = O o

' HOLIDAY W:@iﬁwﬂf O O O

REMARKS:
Please provide any comments directly to Fred McClure by Noon on

Tuesday, 10/01, with a copy to this office. Thanks.

RESPONSE:

See general_ comment. Thanks.,

Paul Korfont
10/01/91 PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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THE WHITE HOUSE
WASHINGTON

October 1, 1991

MEMORANDUM FOR FREDERICK D. MCCLURE
ASSISTANT TO E PRESIDENT FOR LEGISLATIVE AFFAIRS

FROM: NELSON LUND
ASSOCIATE COU¥YSEL TO THE PRESIDENT

SUBJECT: Statement of Administration Policy Re: S. 1745 -
Civil Rights Act of 1991

At the request of Phillip D. Brady, Counsel's office has reviewed
the captioned Statement of Administration Policy. Changes are
marked on the attached hard copy.

We appreciate the opportunity to review this matter.

cc: Phillip D. Brady

Attachment
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WHITE HOUSE STAFFING MEMORANDUM RECEIVED

DATE:  09/30/91

Document No. Q 7 b‘ LO7 q

+

COUNSEL’S OFFICE
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ACTION/CONCURRENCE/COMMENT DUE'BY: NQN@;@ esdayx 167/01

n ra oo v

SAP: S. 1745 -- CIVIL RIGHTS ACT OF 1991

SUBJECT:

ACTION
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Please provide any comments directly to Fred McClure by Noon on
Tuesday, 10/01, with a copy to this office. Thanks.

RESPONSE:

PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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THE WHITE HOUSE
WASHINGTON

September 30, 1991

MEMORANDUM FOR PHIL BRADY

</
FROM: FRED McCLURE ‘<" ~

SUBJECT: Clearance for Statement of Administration Policy

RE: Senior Advisor’s Veto Threat on S. 1745, Senator
Danforth’s Civil Rights Bill. This SAP will serve as
an Executive Summary for the 24 page letter from acting
Attorney General, Bill Barr, currently in circulation.

We have just received the attached Statement of Administration
Policy from OMB. We would appreciate your comments by Noon,

Tomorrow, 10/1/91.

Please direct all comments to my office at x2230.
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S8y s EXECUTIVE OFFICE OF THE PRESIDENT
:ﬁgﬁ F OFFICE OF MANAGEMENT AND BUDGET
AL WASHINGTON, D C 20503

r

September 30, 1991

MEMORANDUM TO FREDERICK D. McCLURE
Assistant tq _the Bxesident for Legislative Affairs

FROM: David Taylor
OMB Legislative Affairs

SUBJECT: West Wing Clearance of a Senior Advisers Veto Threat

S. 1745 -- Civil Rights Act of 1991

The attached draft SAP contains a senior advisers veto
threat. The draft was prepared as an executive summary of a 24-
page letter from Acting Attorney General Barr to the Senate
Leadership. The Barr letter has been held pending clearance of
the attached draft SAP so that the two documents can be released
simultaneously. If approved, this SAP will be the first senior
advisers veto threat issued on the latest Danforth compromise
bill (S. 1745).

The Senate is not expected to act on this legislation prior
to the Columbus Day Recess (October 5-15). However, White House
Counsel and the Justice Department request that the attached
draft be cleared for release by noon tomorrow. The attached
draft has been cleared by Nelson Lund (White House Counsel), the
Justice Department, and the EEOC.

Attachment
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September 30, 1991
(Senate)

1745 - civil Right ct o
(Danforth (R) Missouri and 6 others)

If S. 1745 were presented to the President in its current form, his
senior advisors would recommend a veto. The bill suffers from
essentially the same major problems as H.R. 1, which was passed by the
House of Representatives this year, and last year’s Kennedy-Hawkins
bill, which the President vetoed.

S. 1745 is a quota bill. The disparate impact provisions would overturn
two decades of Supreme Court precedent, replacing this settled body of
law with novel rules of litigation that will drive employers to adopt
quotas and other unfair preferences. Employers who have not
intentionally discriminated against anyone, but whose bottom-line
numbers are not "demographically correct," will risk being dragged into
lawsuits where the deck is stacked in ways that make a successful
defense almost impossible.

In addition to flawed provisions dealing with the prima facie case and
with "alternative employment practices," S. 1745 also defines the
"business necessity" defense much too narrowly. S. 1745, for example,
would prevent employers from defending a host of perfectly legitimate
hiring and promotion criteria, including educational standards that all
of our students should be encouraged to meet.

The bill’s use of 8 words taken from the Americans with Disabilities Act
("ADA") is a misleading gimmick. These 8 words do not define "business
necessity" either in the ADA (which uses "business necessity" as an

undefined term) or in S. 1745. Nor does the use of these 8 words
materlally alter the definition in S. 1745’s predecessor bill (S. 1408).

The san ords could be inserted into the President’s bill without
changing 1ts meaning 399ordingly, the Administration has no objection
to the inclusion of-£h&se 8 words-in the President’s bill.

S. 1745 is also a quota bill because it would close the courts to those
who have been victimized by quotas in consent decrees. This provision
is both manifestly unjust and unconstitutional. It would, moreover,
create new incentives for collusive lawsuits in which employers would be
encouraged to settle complaints by one portion of their workforce by
illegally bargaining away the rights of another group of employees.

S. 1745 would also create a lawyers’ bonanza. It provides for jury
trials and compensatory damages in all Title VII cases, along with
punitive damages in many cases. (As currently written, the bill would
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even make damages available in disparate impact cases, which goes beyond
H.R. 1 and last year’s Kennedy-Hawkins bill.) These damages provisions
would transform Title VII from its original design, which emphasizes
conciliation and make-whole relief, into an entirely different structure
modeled on our Nation’s tort system -- which is now widely recognized to
e in a state of crisis.

. 1745 also continues the congressional pattern of exempting itself
from the civil rights laws. Although the bill includes provisions that
to extend coverage to Congress, S. 1745 grants no judicially

enforceable rights to congressional employees.

dm 's oposa

The Administration’s proposal, S. 611, would strengthen our Nation’s
civil rights laws without creating powerful new incentives for quota
hiring. S. 611 also avoids subjecting American businessmen and -women
and the victims of discrimination, to endless and gation.

Like S. 1745, the Administration bill would overturn the Lorance and
Patterson decisions; overturn Wards Cove by shifting the burden of proof
to the employer in defending "business necessity"; authorize expert
witness fees 1in civil rights cases; and extend the statute of
limitations and authorize the award of interest against the U.S.
Government. The Administration bill would also make available new
monetary remedies under Title VII, with a $150,000 cap, for victims of
harassment in the workplace, and extend Title VII to apply to Congress.

In sum, the Administration bill achieves every legitimate goal of S.
1745. These important new protections for American employees should not
be held hostage for S. 1745, which will produce quotas and other forms
of unfair preferential treatment, disproportionately disadvantage small
and medium-sized businesses, and unduly enrich the plaintiffs’ bar.
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