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THE WHITE HOUSE

WASHINGTON

November 21, 1990

Dear Mr. Biel:

Governor Sununu has asked me to respond to your September 6
letter about the Kennedy-Hawkins employment discrimination bill.
I apologize for the long delay in replying.

As you know, the President disapproved this bill, and the Senate
sustained his veto. The President was distressed that the
supporters of Kennedy-Hawkins were unwilling to accept any of the
reasonable compromises offered by the Administration. For
essentially the same reasons set forth in your letter, however,
the President believed that his commitment to equal opportunity
required him to veto the bill. I am enclosing for your review
copies of the President's veto message and an accompanying
memorandum from the Attorney General.

Thank you for sharing your thoughts on this important issue.

Yours truly,

Nelson Lund
Associate Counsel to the President

Mr. George W. Biel
President & CEO
Houston's Restaurants, Inc.
Suite 720
8 Piedmont Center
Atlanta, GA 30305

Enclosures
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THE WHITE HOUSE
WASHINGTON

October 10, 1990

MEMORANDUM

'IO: NELSON LUND
ASSOCIATE COUNSEL TO THE PRESIDENT
OEOB ROOM 106

FROM: MIKE ORTEGA
CHIEF OF STAFF'S CORRESPONDENCE
OEOB ROOM 54-A

RE: LETTER TO THE CHIEF OF STAFF
ON THE CIVIL RIGHTS ACT OF 1990

Governor Sununu's West Wing staff has
instructed me to return the attached letter
to you (Mr. George W. Biel, Houston's
Restaurants, Inc., Houston, Texas).

This particular writer merits a more
specific response on the civil rights issue
than the standard form-letter reply that
is used in Presidential correspondence.

Thank you.
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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release October 22, 1990

TO THE SENATE OF THE UNITED STATES:

I am today returning without my approval S. 2104, the
"Civil Rights Act of 1990. I deeply regret having to take this
action with respect to a bill bearing such a title, especially
since it contains certain provisions that I strongly endorse.

Discrimination, whether on the basis of race, national
origin, sex, religion, or disability, is worse than wrong. It
is a fundamental evil that tears at the fabric of our society,
and one.that all Americans should and must oppose. That
requires rigorous enforcement of existing antidiscrimination
laws. It also requires vigorously promoting new measures such
as this year's Americans with Disabilities Act, which for the
first time adequately protects persons with disabilities against
invidious discrimination.

One step that the Congress can take to fight discrimination

right now is to act-promptly on the civil rights bill that I
transmitted on October 20, 1990. This accomplishes the stated
purpose of S. 2104 in strengthening our Nation's laws against
employment discrimination. Indeed, this bill contains several
important provisions that are similar to provisions in S. 2104:

o Both shift the burden of proof to the employer on the issue
of "business necessity" in disparate impact cases.

0 Both create expanded protections against on-the-job racial
discrimination by extending 42 U.S.C. 1981 to the
performance as well as the making of contracts.

0 Both expand the right to challenge discriminatory seniority
systems by providing that suit may be brought when they
cause harm to plaintiffs.

o Both have provisions creating new monetary remedies for
the victims of practices such as sexual harassment.
(The Administration bill allows equitable awards up to
$150,000.00 under this new monetary provision, in addition
to existing remedies under Title VII.)

o Both have provisions ensuring that employers can be held
liable if invidious discrimination was a motivating factor
in an employment decision.

o Both provide for plaintiffs in civil rights cases to
receive expert witness fees under the same standards that
apply to attorneys fees.

o Both provide that the Federal Government, when it is a
defendant under Title VII, will have the same obligation to
pay interest to compensate for delay in payment as a
nonpublic party. The filing period in such actions is also
lengthened.

o Both contain a provision encouraging the use of alternative
dispute resolution mechanisms.

more
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The congressional majority and I are on common ground regarding
these important provisions. Disputes about other, controversial
provisions in S. 2104 should not be allowed to impede the
enactment of these proposals.

Along with the significant similarities between my
Administration's bill and S. 2104, however, there are crucial
differences. Despite the use of the term "civil rights" in the
title of S. 2104, the bill actually employs a maze of highly
legalistic language to introduce the destructive force of quotas
into our Nation's employment system. Primarily through
provisions governing cases in which employment practices are
alleged to have unintentionally caused the disproportionate
exclusion of members of certain groups, S. 2104 creates powerful
incentives for employers to adopt hiring and promotion quotas.
These incentives are created by the bill's new and very
technical rules of litigation, which will make it difficult for
employers to defend legitimate employment practices. In many
cases, a defense against unfounded allegations will be
impossible. Among other problems, the plaintiff often need not
even show that any of the employer's practices caused a
significant statistical disparity. In other cases, the
employer's defense is confined to an unduly narrow definition of
"business necessity" that is significantly more restrictive than
that established by the Supreme Court in Grig sand in two
decades of subsequent decisions. Thus, unable to defend
legitimate practices in court, employers will be driven to adopt
quotas in order to avoid liability.

t Proponents of S. 2104 assert that it is needed to overturn
theSupreme Court's Wards Cove decision and restore the law that
had existed since the Grigg case in 1971. S. 2104, however,
does not in fact codify Grigg or the Court's subsequent
decisions prior to WardsCo Instead, S. 2104 engages in a
sweeping rewrite of two decades of Supreme Court jurisprudence,
using language that appears in no decision of the Court and that
is contrary to principles acknowledged even by Justice Stevens'
dissent in Wards Cove: "The opinion in Grigg made it clear
that a neutral practice that operates to exclude minorities is
nevertheless lawful if it serves a valid business purpose."

I am aware of the dispute among lawyers about the proper
interpretation of certain critical language used in this portion
of S. 2104. The very fact of this dispute suggests that the
bill is not codifying the law developed by the Supreme Court in
riggj and subsequent cases. This debate, moreover, is a sure

sign that S. 2104 will lead to years -- perhaps decades -- ofuncertainty and expensive litigation. It is neither fair nor
sensible to give the employers of our country a difficult choice
between using quotas and seeking a clarification of the law
through costly and very risky litigation.

S. 2104 contains several other unacceptable provisions
as well. One section unfairly closes the courts, in many
instances, to individuals victimized by agreements, to which
they were not a party, involving the use of quotas. Another
section radically alters the remedial provisions in Title VII of
the Civil Rights Act of 1964, replacing measures designed to
foster conciliation and settlement with a new scheme modeled on
a tort system widely acknowledged to be in a state of crisis.*
The bill also contains a number of provisions that will create
unnecessary and inappropriate incentives for litigation. These
include unfair retroactivity rules; attorneys fee provisions
that will discourage settlements; unreasonable new statutes of
limitation; and a "rule of constructions that will make .it

All

extremely difficult to know how courts can be expected to apply
the law. In order to assist the Congress regarding legislation
in this area, I enclose herewith a memorandum from the AttorneyGeneral explaining in detail the defects that make S. 2104
unacceptable.

more
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Our goal and our promise has been equal opportunity and
equal protection under the law. That is a bedrock principle
from which we cannot retreat. The temptation to support a
bill -- any bill -- simply because its title includes the words
"civil rights" is very strong. This impulse is not entirely
bad. Presumptions have too often run the other way, and our
Nation's history on racial questions cautions against
complacency. But when our efforts, however well intentioned,
result in quotas, equal opportunity is not advanced but
thwarted. The very commitment to justice and equality that is
offered as the reason why this bill should be signed requires me
to veto it.

Again, I urge the Congress to act on my legislation before
adjournment. In order truly to enhance equal opportunity,
however, the Congress must also take action in several related
areas. The elimination of employment discrimination is a vital
element in achieving the American dream, but it is not enough.
The absence of discrimination will have little concrete meaning
unless -jobs are available and the members of all groups have the
skills and education needed to qualify for those jobs. Nor can
we expect that our young people will work hard to prepare for
the future if they grow up in a climate of violence, drugs, and
hopelessness.

In order to address these problems, attention must be given
to measures that promote accountability and parental choice in
the schools; that strengthen the fight against.violent criminals
and drug dealers in our inner cities; and that help to combat *
poverty and inadequate housing. We need initiatives that will
empower individual Americans and enable them to reclaim control
of their lives, thus helping to make our country's promise of
opportunity a reality for all. Enactment of such initiatives,
along with my Administration's civil rights bill, will achieve
real advances for the cause of equal opportunity.

GEORGE BUSH

THE WHITE HOUSE,
October 22, 1990.



officee of the Attorn (Seneral
Washington, P.1.0530

October 22, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: DICK THORNBURGH
ATTORNEY GENERAL

SUBJECT: S. 2104, the "Civil Rights Act of 1990"

This memorandum sets forth my views, and those of the
Department of Justice, on S. 2104, the "Civil Rights Act of
1990." Although the bill contains some provisions that we both
would like to see become law, S. 2104 is fatally flawed.

On May 17, 1990, in a Rose Garden speech marking the
reauthorization of the Civil Rights Commission, you outlined the
principles that would guide the approach of your Administration
to civil rights legislation. You stated that: (1) civil rights
legislation must operate to obliterate consideration of factors
such as race and sex from employment decisions; (2) it must
reflect fundamental principles of fairness that apply throughout
our legal system; and (3) it should strengthen deterrents against
harassment in the workplace based on race, sex, religion, or
disability, but should not produce a new and unjustified lawyers'
bonanza.

S. 2104 is not consistent with these principles. It creates
powerful incentives for employers to adopt quotas in order to
avoid litigation. It shields discriminatory consent decrees from
legal challenge under many circumstances. And it contains
several provisions that will serve primarily to foster litigation
rather than conciliation and mediation.

I. INCENTIVES FOR EMPLOYERS TO ADOPT QUOTAS

Sections 3 and 4 of S. 2104 create strong incentives for
employers to adopt quotas. Although putatively needed to
"restore" the law that existed before the Supreme Court's opinion
in Wards Cove Packing Co. v. Atonio, 109 5. Ct. 2115 (1989),
these sections actually engage in a sweeping rewrite of the law
of employment discrimination.

In Griqqs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of
1964 prohibits hiring and promotion practices that

1
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unintentionally but disproportionately exclude persons of a
particular race, sex, ethnicity, or religion unless these
practices are justified by business necessity. Law suits
challenging such practices are called "disparate impact" cases,
in contrast to "disparate treatment" cases brought to challenge
intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate
impact. In 1988, the Court greatly expanded the scope of the
doctrine's coverage by applying it to subjective hiring and
promotion practices (the Court had previously applied it only in
cases involving objective criteria like diploma requirements and
height-and-weight requirements). Justice O'Connor took this
occasion to explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
standards that would operate to prevent the expansion of
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out:

"[T]he inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . [E]xtending
disparate impact analysis to subjective employment practices

has the potential to create a Hobson's choice for employers
and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective
means of avoiding expensive litigation and potentially
catastrophic liability, such measures will be widely
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."
Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion).

The following year, in Wards Cove, the Court considered
whether the plaintiff or the defendant had the burden of proof on
the issue of business necessity. Resolving an ambiguity in the
prior law, the Court placed the burden on the plaintiff.
Supporters of S. 2104 argue that this rule imposes an
unreasonable burden on employees, and have claimed that

I legislation is needed to redress this imbalance. As you know,
your Administration is prepared to accept the shifting of that
burden to the defendant.

Sections 3 and 4 of S. 2104, however, go far beyond this
shift in the burden of proof. First, the bill effectively
creates a new presumption of discrimination whenever a plaintiff
shows a sufficient statistical disparity in the racial, sexual,
ethnic, or religious makeup of an employer's workforce, even if
the plaintiff fails to identify any employment practice that has
caused the disparity. Second, it defines "business necessity" in

2
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an unduly restrictive way. Finally, it imposes unreasonable
restrictions on the type of evidence an employer may use in
proving business necessity. In combination, these provisions
will force employers to choose between (1) lengthy litigation,
under rules rigged heavily against them, or (2) adopting policies
that ensure that their numbers come out "right." Put another
way, the bill exerts strong pressure on employers to adopt
surreptitious quotas.

A. THE PRESUMPTION OF DISCRIMINATION ARISING FROM
STATISTICAL DISPARITIES

Under Section 4, a plaintiff may bring a disparate impact
case by alleging that a "group of employment practices results
in" significant statistical disparity. "Group of employment
practices" is very broadly defined in Section 3 to include any
"combination of employment practices that produces one or more
decisions with respect to employment . . .f

That definition provides no limitation whatsoever: all
practices that combine to produce, say, hiring decisions -- for
example, use of a high school graduation requirement, plus an
interview, plus job references, plus a requirement of a clean
criminal record -- all could be lumped together as a single
"group." Thus, if an employer's bottom line numbers are
"wrong," the employer can be forced to prove that every practice
is required by "business necessity."

Section 4 includes language emphasizing this point.
Subsection (k) (1) (B) (i) states that "except as provided in clause
(iii), if a complaining party demonstrates that a group of
employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or
practices within the group results in such disparate impact"
(emphasis added). The exception in clause (iii) seems at first
to state the opposite, but actually takes away what it seems to
give. Specificity is not required where the defendant has
"failed to keep such records" as are "necessary to make (the]
showing" of specifically which "practice or practices are
responsible for the disparate impact."

Thus, the bill requires any employer whose workforce has the
"wrong" bottom line numbers to point to records showing that one
of its practices could have been challenged as "responsible for"
the disparate impact. This is not a mere recordkeeping
requirement: it is essentially a transfer from the plaintiff to
the defendant of the obligation to make out the bulk of the
plaintiff's prima facie case. The transfer of obligations is
merely disguised as a recordkeeping requirement. An employer who
cannot meet the burden created by this rule faces the prospect of
defending all of its employment practices under the business
necessity test.

3
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This concealed obligation does not merely create all the
record-keeping burdens one would imagine, but also a classic
Catch-22: if an imbalance in the employer's workforce is caused
by something other than the employer's practices (by housing
patterns, for example), so that the employer could not possibly
have kept records showing which of its practices was responsible
for the imbalance (because none was), a prima facie case will
nevertheless be deemed to have been established because the group
of practices "results in" a disparate impact and the employer
cannot possibly explain it from his own records.

The notion of allowing plaintiffs to attack a "group of
practices" without showing that each member of the group has
caused a disparate impact has absolutely no basis in Supreme
Court precedent. All Supreme Court cases prior to Wards Cove
focused on the impact of particular hiring practices, and
plaintiffs have always targeted those specific practices. See
Griggs v. Duke Power Co., 401 U.S. 424 (1971); Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975); Dothard v. Rawlinson, 433 U.S.
321 (1977); New York City Transit Authority v. Beazer, 440 U.S.
568 (1979); Connecticut v. Teal, 457 U.S. 440 (1982); Watson v.
Fort Worth Bank & Trust Co., 108 S. Ct. 2777 (1988). The new
rule created in S. 2104 is inconsistent with a fundamental
principle of civil litigation: that the plaintiff is obliged to
identify what act of the defendant is responsible for the
plaintiff's injury. Even apart from other defects in Sections 3
and 4 of this bill, the treatment of "groups of practices"
creates extremely powerful incentives for employers to adopt
quotas rather than go through the litigation necessary to
establish the "business necessity" of every one of their
employment practices.

B. THE BUSINESS NECESSITY DEFINITION AND THE EVIDENTIARY
RESTRICTIONS

The risk of surreptitious quotas created by the bill's
provisions on "groups of practices" is compounded by S. 2104's
unreasonably restrictive definition of "business necessity" and
by evidentiary restrictions imposed on employers trying to meet
the "business necessity" test. I will discuss each in turn.

1. The Business Necessity Definition

S. 2104 forces employers to defend any employment practice
'involving selection' by showing a 'significant relationship to
successful performance of the job." This standard is new; it is
found nowhere in any holding of the Supreme Court. On its face,
it is defective because a narrow requirement of this type denies
that there can be legitimate and desirable selection or promotion
practices aimed at objectives other than successful job
performance. Moreover, its very novelty guarantees that it will

) 4
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generate litigation for employers seeking to defend themselves.
Finally, the bill's peculiar treatment of prior cases is likely
to suggest to courts that ambiguities should be resolved against
employers. In combination, these defects again make it likely
that employers will adopt quotas rather than risk expensive
litigation whose outcome will be highly uncertain.

First, simply taking the definition literally, S. 2104 would
preclude employers from using hiring or promotion practices
serving many legitimate business objectives. Consider, for
example, an employer with a policy under which promotions are
given only to employees who receive "outstanding" ratings in
their current jobs. The justification for such a policy might be
that it provides an incentive for all employees to perform in an
outstanding manner, thereby promoting overall efficiency within
the firm. Under S. 2104, however, the employer could not rely on
that justification. Rather, he or she would have to attempt to
prove that outstanding performance in an employee's current job
was significantlyl] related] to successful performance" of the
next job. In many cases, this might be impossible.

There is no sound policy reason for confining in this way
the justifications an employer may offer for its selection
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.g., Griggs v. Duke Power
Co., 401 U.S. 424, 432 (1971); New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979); Watson v. Fort Worth Bank
& Trust Co., 108 S. Ct. 2777, 2790 (1988) (plurality opinion).

Indeed, the Wards Cove dissent itself made clear that under
Grigqs any "valid business purpose" would suffice. Wards Cove
Packing Co. v. Atonio, 109 S. Ct. 2115, 2129 (1989) (Stevens, J.,
dissenting).

The statement in S. 2104 that the definition of business
necessity is intended to codify Griggs cannot alter the
inconsistency between the bill's text and the language of Griggs,
or the inconsistency between the bill's text and almost two
decades of Supreme Court precedent interpreting Griggs. Instead,
it merely guarantees confusion as courts attempt to sort out
precisely what Congress had in mind. This confusion will be
time-consuming and very expensive. And it will bring no benefit
to the victims of discrimination.

Finally, in attempting to interpret the confusing definition
of 'business necessity,'' some courts would likely come to the
conclusion that Congress intended to bring about certain highly
undesirable results. First, the bill states that it is designed
to overrule Wards Cove's "treatment of business necessity as a
defense." Part of that treatment of business necessity, though,
was the Court's rejection of the view that an employer is
required to show that the "challenged practice [is] 'essential'
or 'indispensable' to the employer's business." Wards Cove

5
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Packing Co. v. Atonio, 109 S. Ct. 2115, 2126 (1989). As the
Supreme Court noted, "this degree of scrutiny would be almost
impossible for most employers to meet, and would result in a host
of evils," including quotas. Id. Rather, the Court quite
reasonably found that "the dispositive issue is whether a
challenged practice serves, in a significant way, the legitimate
employment goals of the employer." Id. at 2125-2126 (citing
Watson and Beazer as well as Griggs). On this issue, as pointed
out above, the dissent in Wards Cove is in agreement.

In light of these statements, a statutory provision
overruling "the treatment of business necessity" in Wards Cove
could reasonably be interpreted by many courts as returning the
bill's definition of business necessity to the widely criticized
standard included in the original incarnation of S. 2104
("essential to effective job performance"). This inference would
be strengthened by two other provisions of the bill: Section 2
("Findings and Purposes") and Section 11 ("Construction").
Working in tandem, Sections 2 and 11 would likely lead some
courts to resolve ambiguities in the bill against prior decisions
by the Supreme Court and against defendants.

2. Evidentiary Restrictions

Finally, employers who must attempt to meet the business
necessity test must do so by means of "demonstrable evidence."
This is a new term invented by the bill, and no definition is
provided. The bill contains a long list of types of evidence
that courts may "receive," but the bill does not say that any of
these necessarily constitutes "demonstrable evidence." Courts
will likely understand the use of this new term (particularly in
light of Sections 2 and 11 of the bill) to mean that Congress is
referring to some category of evidence that is narrower than the
category of evidence on which courts would otherwise rely. The
effect of this provision, then, will apparently be to indirectly
raise the burden of proof on the defendant beyond what it would
otherwise be.

-I am not aware that any justification has been offered for
restricting the kind of evidence on which courts may rely in this
context. Nor do I believe that it is advisable to force the
courts to engage in guessing games about the meaning of a novel
term like "demonstrable evidence." As with several other aspects
of Sections 3 and 4 of S. 2104, this provision will cause
uncertainty among attorneys who must advise employers about the
meaning of the law, and it will cause confusion in the courts.
No good purpose will be served, and a great deal of pointless
expense will be imposed on those who must live under this new

legislation.
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C. CONCLUSION

So far as I am aware, there is no reported judicial decision
indicating any need for a legislative modification of the manner
in which the courts handle groups[] of employment practices"
under disparate impact theory. The rule created in S. 2104,
moreover, is contrary to fundamental principles of civil
litigation, and it is likely to lead in practice to unjust
results.

There is no sound policy reason for the imposition of
artificial restrictions of the kind created by S. 2104 on the
justifications that employers may offer for legitimate employment
practices. Similarly, there is no sound policy reason for
imposing on defendants evidentiary restrictions that exist
nowhere else in the law and that are not even clearly spelled out
in the proposed statute.

The effect of these proposed changes in the law is clear:
these provisions, if they are enacted, would exert strong
pressure on employers to avoid having to defend their employment
practices; the only practicable way for employers to do this
would be to avoid the statistical disparities that would require
them to mount such a defense. In short, many employers will see
no real alternative to adopting quotas.

II. FUNDAMENTAL FAIRNESS AND THE INSULATION OF QUOTAS FROM LEGAL
CHALLENGE

The bill in its current form also promotes quotas through
its treatment of discriminatory consent decrees. It does this by
totally denying certain individuals access to the courts to
challenge illegal agreements -- in which these individuals had no
part -- prescribing quotas that exclude them from employment
opportunities.

Section 6 of S. 2104 would overrule the Supreme Court's
decision in Martin v. Wilks, 109 S. Ct. 2180 (1989). That case
arose in the context of a civil rights action, but it turned on
principles of fairness and access to court that apply in every
situation. The Court held that white firefighters who had not
been parties to a consent decree that mandated racial preferences
could have their day in court to contend that the decree violated
their civil rights.

Section 6 would in many circumstances cut off this right and
deny some persons, who were never notified of these decrees and
had no chance to challenge them, their right to sue. For
example, a plaintiff denied a promotion as a result of a
discriminatory consent decree in place ten years before the

7
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plaintiff was hired would in some circumstances be precluded by
Section 6 from challenging the decree.

At the outset, it must be stressed that only certain
settlements or consent decrees can be successfully challenged
after Martin v. Wilks: those containing provisions that violate
an innocent third party's rights under Title VII or the
Fourteenth Amendment. The only justification offered for this
provision is the systemic interest in the finality of judicial
resolution of disputes. But while that interest is important, it
should not be pursued at the cost of the requirement of
fundamental fairness that underlies our judicial system, in which
individuals are traditionally guaranteed a meaningful opportunity
to assert their interests in court before they are bound by
judicial action.

Moreover, the concern at which Section 6 is assertedly
directed, viz. the fear of repeated challenges to the same
decree, is largely chimerical. Existing legal doctrines are
already adequate to head off nonmeritorious challenges to
decrees. The doctrines of law of the case, res judicata, and
stare decisis will allow courts to deal with them summarily at
little expense in time or money to the parties. In addition, the
rules of joinder make it relatively easy for parties to ensure
that affected people have their day in court in the original
action. The threat of an award of attorney fees against the
losing party who brings a frivolous suit is a further deterrent
to such challenges.

The bill's treatment of discriminatory seniority systems is
in stark contrast with its treatment of discriminatory consent
decrees. In dealing with seniority systems, Section 7(b) of the

bill appropriately corrects a defect in current law by allowing a
plaintiff to challenge a discriminatory seniority system or
practice at the time it is applied to the plaintiff. Current law
requires the challenge to be made at the time of the adoption of
the seniority system. Consistent with the view taken by your
Administration, proponents of S. 2104 have rightly argued that
this is unreasonable and should be corrected by legislation.

So far as I am aware, S. 2104's sponsors have given no
explanation for this inconsistency between Sections 6 and 7(b) of
their bill. The effect of it, however, is quite clear: unlike
seniority systems, consent decrees have frequently contained
provisions establishing hiring and promotion quotas or racial
preferences. Section 6 prevents legal challenges to such
provisions. Thus, far from enhancing civil rights, Section 6
severely abridges them.

Section 9 contains a provision complementing the provisions
in Section 6. For the first time, Title VII would say that
certain civil rights plaintiffs -- those challenging the legality

8
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of quotas adopted under a consent decree -- could be required to
pay attorneys fees where their lawsuit was neither frivolous nor
otherwise unreasonable. The clear effect would be to discourage
many challenges to illegal discrimination. The creation of
fundamentally unfair obstacles to the vindication of our
citizens' civil rights has no place in a civil rights bill.

Proponents of S. 2104 argue that Section 13 of the bill,
which states that nothing in the bill "shall be construed to
require or encourage an employer to adopt hiring or promotion
quotas," is a sufficient answer to the concerns raised here and
in Part I of this memorandum. In fact, however, Section 13 is
entirely unresponsive to them. The problem with Sections 3 and 4
is not that they directly require or encourage quotas, but rather
that employers will in fact choose to adopt quotas in order to
avoid having to defend their hiring practices under the
unreasonable litigation rules established by the bill. And the
problem with Section 6 is not that it requires quotas, but that
it insulates them from challenge. In fact, in its present form,
Section 13 has an exception from the anti-quota language (and
from all other provisions in the bill) for quotas that might be
contained in some court-ordered remedies, affirmative action
plans, or conciliation agreements.

III. EXPANSION OF REMEDIES UNDER TITLE VII AND PROVISIONS
AFFECTING THE INCENTIVES FOR LITIGATION

Section 8 of S. 2104 radically alters the Civil Rights Act
of 1964 by making available unlimited compensatory damages, as
well as punitive damages and jury trials, in most cases under
Title VII.

As you noted in your May 17 speech, federal law should
provide an adequate deterrent against harassment in the
workplace, and additional remedies are needed to accomplish this
goal. Although S. 2104 imposes a partial cap on punitive
damages, thereby setting an important precedent in the area of
federal tort remedies, the expansion of remedies contained in
Section 8 is excessive. Section 8 is not confined to filling the
gap where existing remedies are inadequate, such as in many cases
of sexual harassment. Rather, it imports into our employment
discrimination laws the entire panoply of tort remedies, punitive
damages, and jury trials, which runs counter to the concepts of
mediation and conciliation upon which Title VII is based. This
will create unnecessary and counterproductive litigation, serving
the interests of lawyers far more than the interests of aggrieved
employees.

Other provisions in S. 2104 will also contribute
unnecessarily to fostering litigation instead of conciliation.
An amendment to 42 U.S.C. 2000e-5(k), for example, permits
plaintiffs to recover attorneys fees for continuing to litigate
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even if the judgment they ultimately obtain is less favorable
than a settlement offer they rejected. Similarly, a new
paragraph (2) in 42 U.S.C. 2000e-5k creates special rules
impeding waiver of attorney's fees as part of settlement, which
will inevitably discourage settlements because defendants will
not be able to estimate accurately the total cost of the
settlement to which they are being asked to agree.

Several other provisions of this bill have little to do with
promoting civil rights. Rather, they seem principally designed
to give plaintiffs special and unwarranted litigation advantages.
Section 7(a) gives plaintiffs 2 years, rather than 180 days (or,
in certain cases, 300 days), to file discrimination claims.
Section 11 creates a special legislative rule of construction for
civil rights cases that seems intended to encourage courts to
resolve cases in favor of plaintiffs whenever possible. And
Section 15 unfairly applies the changes in the law made by S.
2104 to cases already decided.

IV. CONCLUSION

S. 2104, in the form in which it has been presented to you,
is seriously flawed. While it contains certain desirable
provisions, these sections are greatly outweighed by the portions
of the bill that are objectionable in the particulars specified
above. Taken as a whole, S. 2104 would do far more to disrupt
our legal system and to disappoint the legitimate expectations of
our citizens for equal opportunity than it would to advance the
goal, to which you and I are both committed, of strengthening the
laws against employment discrimination.

10



HOUSTOW's RESTAURANTS, INC.

GEORGE W. BIEL
PRESIDENT ,TEL (404) 231-0161

September 6, 1990

The Honorable John Sununu
Chief of Staff to the President
The White House
Washington, DC 20500

Dear Mr. Sununu,

I am writing to ask you to advise the President to
veto the Civil Rights Act of 1990.

The bill would allow juries to award whatever
monetary damages they think are deserved. I have
a deep concern about the spiraling costs of our
civil justice system. We need reform in the area
of non-economic damages, not more legislation
promoting it.

The bill would also make it difficult for us to
defend ourselves in charges alleging that a
particular job requirement or practice, even if
inadvertent, has a discriminatory effect. For
this reason we would be forced to consider
adopting quotas in hiring and promotion. This is
a result that Congress expressly rejected when
originally drafting Title VII.

Houston's has nearly 2300 employees. Of these,
27% are minorities and 48% are women. We have
always had a strong commitment to the protection
of civil rights for our employees and job
applicants. The restaurant industry is, in fact,
the largest employer of minorities in the country.
However, the Civil Rights bill is flawed and
should be vetoed. Please convey these thoughts to
the President.

Sincerely,

George W. Biel
President & CEO
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M & M DRYWALL, INC.
9340 Corporation Drive, Suite 1 * Indianapolis, Indiana 46256
(317) 842-1726 * FAX (317) 576-1159

COUNSEL'S00FICS

SEP 6 1990

September 4, 1990

President George Bush
White House
Washington, D.C. 20500

Dear Sir:

My concerns regarding the Civil Rights Act of 1990, following,
are points that would drastically harm the business community.
Therefore, I sincerely urge you to veto this legislation.

If this bill is passed and signed into law in its present form,
businesses would be forced into quota hiring to protect thm-
selves fran extensive litigation and the possible extensive
fines for capensatory and punitive damages.

Any alleged discrimination could cost so much, it could put
businesses out of business. Therefore, I sincerely hope you
veto this legislation.

Sincerely,

E -erson attack
President
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THE WHITE HOUSE

WASHINGTON

November 21, 1990

Dear Mr. Biel:

Governor Sununu has asked me to respond to your September 6
letter about the Kennedy-Hawkins employment discrimination bill.
I apologize for the long delay in replying.

As you know, the President disapproved this bill, and the Senate
sustained his veto. The President was distressed that the
supporters of Kennedy-Hawkins were unwilling to accept any of the
reasonable compromises offered by the Administration. For
essentially the same reasons set forth in your letter, however,
the President believed that his commitment to equal opportunity
required him to veto the bill. I am enclosing for your review
copies of the President's veto message and an accompanying
memorandum from the Attorney General.

Thank you for sharing your thoughts on this important issue.

Yours truly,

Nelson Lund
Associate Counsel to the President

Mr. George W. Biel
President & CEO
Houston's Restaurants, Inc.
Suite 720
8 Piedmont Center
Atlanta, GA 30305

Enclosures
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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release October 22, 1990

TO THE SENATE OF THE UNITED STATES:

I am today returning without my approval S. 2104, the
"Civil Rights Act of 1990.n I deeply regret having to take this
action with respect to a bill bearing such a title, especially
since it contains certain provisions that I strongly endorse.

Discrimination, whether on the basis of race, national
origin, sex, religion, or disability, is worse than wrong. It
is a fundamental evil that tears at the fabric of our society,
and one-that all Americans should and must oppose. That
requires rigorous enforcement of existing antidiscrimination
laws. It also requires vigorously promoting new measures such
as this year's Americans with Disabilities Act, which for the
first time adequately protects persons vith disabilities against
invidious discrimination.

One step that the Congress can take to fight discrimination
right now is to act promptly on the civil rights bill that I
transmitted on October 20, 1990. This accomplishes the stated
purpose of S. 2104 in strengthening our Nation's laws against
employment discrimination. Indeed, this bill contains several
important provisions that are similar to provisions in S. 2104:

o Both shift the burden of proof to the employer on the issue
of "business necessity" in disparate impact cases.

o Both create expanded protections against on-the-job racial
discrimination by extending 42 U.S.C. 1981 to the
performance as well as the making of contracts.

o Both expand the right to challenge discriminatory seniority
systems by providing that suit may be brought when they
cause harm to plaintiffs.

o Both have provisions creating new monetary remedies for
the victims of practices such as sexual harassment.
(The Administration bill allows equitable awards up to
$150,000.00 under this new monetary provision, in addition
to existing remedies under Title VII.)

o Both have provisions ensuring that employers can be held
liable if invidious discrimination was a motivating factor
in an employment decision.

o Both provide for plaintiffs in civil rights cases to
receive expert witness fees under the same standards that
apply to attorneys fees.

o Both provide that the Federal Government, when it is a
defendant under Title VII, will have the same obligation to
pay interest to compensate for delay in payment as a
nonpublic party. The filing period in such actions is also
lengthened.

o Both contain a provision encouraging the use of alternative
dispute resolution mechanisms.

more
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The congressional majority and I are on common ground regarding
these important provisions. Disputes about other, controversial
provisions in S. 2104 should not be allowed to impede the
enactment of these proposals.

Along with the significant similarities between my
Administration's bill and S. 2104, however, there are crucial
differences. Despite the use of the term "civil rights" in the
title of S. 2104, the bill actually employs a maze of highly
legalistic language to introduce the destructive force of quotas
into our Nation's employment system. Primarily through
provisions governing cases in which employment practices are
alleged to have unintentionally caused the disproportionate
exclusion of members of certain groups, S. 2104 creates powerful
incentives for employers to adopt hiring and promotion quotas.
These incentives are created by the bill's new and very
technical rules of litigation, which will make it difficult for
employers to defend legitimate employment practices. In many
cases, a defense against unfounded allegations will be
impossible. Among other problems, the plaintiff often need not
even show that any of the employers practices caused a
significant statistical disparity. In other cases, the
employer's defense is confined to an unduly narrow definition of
"business necessity* that is significantly more restrictive than
that established by the Supreme Court in grigg .and in two
decades of subsequent decisions. Thus, unable to defend
legitimate practices in court, employers will be driven to adopt
quotas in order to avoid liability.

Proponents of S. 2104 assert that it is needed to overturn
the Supreme Court's Wards Cove decision and restore the law that
had existed since the Grigga case in 1971. S. 2104, however,
does not in fact codify grigg or the Court's subsequent
decisions prior to Wards Cove. Instead, S. 2104 engages in a
sweeping rewrite of two decades of Supreme Court jurisprudence,
using language that appears in no decision of the Court and that
is contrary to principles acknowledged even by Justice Stevens'

dissent in Hards Cove: "The opinion in Grigg. made it clear
that a neutral practice that operates to exclude minorities is
nevertheless lawful if it serves a valid business purpose."

I am aware of the dispute among lawyers about the proper
interpretation of certain critical language used in this portion
of S. 2104. The very fact of this dispute suggests that the
bill is not codifying the law developed by the Supreme Court in
Griggs and subsequent cases. This debate, moreover, is a sure
sign that S. 2104 will lead to years -- perhaps decades -- of
uncertainty and expensive litigation. It is neither fair nor
sensible to give the employers of our country a difficult choice
between using quotas and seeking a clarification of the law
through costly and very risky litigation.

S. 2104 contains several other unacceptable provisions
as well. One section unfairly closes the courts, in many
instances, to individuals victimized by agreements, to which
they were not a party, involving the use of quotas. Another
section radically alters the remedial provisions in Title VII of
the Civil Rights Act of 1964, replacing measures designed to
foster conciliation and settlement with a new scheme modeled on
a tort system widely acknowledged to be in a state of crisis.*
The bill also contains a number of provisions that will create
unnecessary and inappropriate incentives for litigation. These
include unfair retroactivity rules; attorneys fee provisions
that will discourage settlements; unreasonable new statutes of
limitation; and a "rule of construction" that will make it
extremely difficult to know how courts can be expected to apply
the law. In order to assist the Congress regarding legislation
in this area, I enclose herewith a memorandum from the Attorney
General explaining in detail the defects that make S. 2104
unacceptable.
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Our goal and our promise has been equal opportunity and
equal protection under the law. That is a bedrock principle
from which we cannot retreat. The temptation to support a
bill -- any bill -- simply because its title includes the words
"civil rights" is very strong. This impulse is not entirely
bad. Presumptions have too often run the other way, and our
Nation's history on racial questions cautions against
complacency. But when our efforts, however well intentioned,
result in quotas, equal opportunity is not advanced but
thwarted. The very commitment to justice and equality that is
offered as the reason why this bill should be signed requires me
to veto it.

Again, I urge the Congress to act on my legislation before
adjournment. In order truly to enhance equal opportunity,
however, the Congress must also take action in several related
areas. The elimination of employment discrimination is a vital
element in achieving the American dream, but it is not enough.
The absence of discrimination will have little concrete meaning
unless -jobs are available and the members of all groups have the
skills and education needed to qualify for those jobs. Nor can
we expect that our young people will work hard to prepare for
the future if they grow up in a climate of violence, drugs, and
hopelessness.

In order to address these problems, attention must be given
to measures that promote accountability and parental choice in
the schools; that strengthen the fight against. violent criminals
and drug dealers in our inner cities; and that help to combat '
poverty and inadequate housing. We need initiatives that will
empower individual Americans and enable them to reclaim control
of their lives, thus helping to make our country's promise of
opportunity a reality for all. Enactment of such initiatives,
along with my Administration's civil rights bill, will achieve
real advances for the cause of equal opportunity.

GEORGE BUSH

THE WHITE HOUSE,
October 22, 1990.

Ir

~1
Ii

f~ --~'--i



4

offIce of M~e AtttirneU General

October 22, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: DICK THORNBURGH
VO ATTORNEY GENERAL

SUBJECT: S. 2104, the "Civil Rights Act of 1990"

This memorandum sets forth my views, and those of the
Department of Justice, on S. 2104, the "Civil Rights Act of
1990." Although the bill contains some provisions that we both
would like to see become law, S. 2104 is fatally flawed.

On May 17, 1990, in a Rose Garden speech marking the

reauthorization of the Civil Rights Commission, you outlined the
principles that would guide the approach of your Administration
to civil rights legislation. You stated that: (1) civil rights
legislation must operate to obliterate consideration of factors
such as race and sex from employment decisions; (2) it must
reflect fundamental principles of fairness that apply throughout
our legal system; and (3) it should strengthen deterrents against
harassment in the workplace based on race, sex, religion, or

disability, but should not produce a new and unjustified lawyers'
bonanza.

S. 2104 is not consistent with these principles. It creates
powerful incentives for employers to adopt quotas in order to
avoid litigation. It shields discriminatory consent decrees from
legal challenge under many circumstances. And it contains
several provisions that will serve primarily to foster litigation
rather than conciliation and mediation.

I. INCENTIVES FOR EMPLOYERS TO ADOPT QUOTAS

Sections 3 and 4 of S. 2104 create strong incentives for
employers to adopt quotas. Although putatively needed to
"restore" the law that existed before the Supreme Court's opinion
in Wards Cove Packing Co. v. Atonio, 109 5. Ct. 2115 (1989),
these sections actually engage in a sweeping rewrite of the law
of employment discrimination.

In Griqqs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of
1964 prohibits hiring and promotion practices that

1 Ii



unintentionally but disproportionately exclude persons of a
particular race, sex, ethnicity, or religion unless these
practices are justified by business necessity. Law suits
challenging such practices are called "disparate impact" cases,
in contrast to "disparate treatment" cases brought to challenge
intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate
impact. In 1988, the Court greatly expanded the scope of the
doctrine's coverage by applying it to subjective hiring and
promotion practices (the Court had previously applied it only in
cases involving objective criteria like diploma requirements and
height-and-weight requirements). Justice O'Connor took this
occasion to explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
standards that would operate to prevent the expansion of
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out:

"[T]he inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . [E]xtending
disparate impact analysis to subjective employment practices
has the potential to create a Hobson's choice for employers
and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective
means of avoiding expensive litigation and potentially
catastrophic liability, such measures will be widely
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."
Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion).

The following year, in Wards Cove, the Court considered
whether the plaintiff or the defendant had the burden of proof on
the issue of business necessity. Resolving an ambiguity in the
prior law, the Court placed the burden on the plaintiff.
Supporters of S. 2104 argue that this rule imposes an
unreasonable burden on employees, and have claimed that
legislation is needed to redress this imbalance. As you know,
your Administration is prepared to accept the shifting of that
burden to the defendant.

Sections 3 and 4 of S. 2104, however, go far beyond this
shift in the burden of proof. First, the bill effectively
creates a new presumption of discrimination whenever a plaintiff
shows a sufficient statistical disparity in the racial, sexual,
ethnic, or religious makeup of an employer's workforce, even if
the plaintiff fails to identify any employment practice that has

caused the disparity. Second, it defines "business necessity" in
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an unduly restrictive way. Finally, it imposes unreasonable
restrictions on the type of evidence an employer may use in
proving business necessity. In combination, these provisions
will force employers to choose between (1) lengthy litigation,
under rules rigged heavily against them, or (2) adopting policies
that ensure that their numbers come out "right." Put another
way, the bill exerts strong pressure on employers to adopt
surreptitious quotas.

A. THE PRESUMPTION OF DISCRIMINATION ARISING FROM
STATISTICAL DISPARITIES

Under Section 4, a plaintiff may bring a disparate impact
case by alleging that a "group of employment practices results
in" significant statistical disparity. "Group of employment
practices" is very broadly defined in Section 3 to include any
"combination of employment practices that produces one or more
decisions with respect to employment .. o.f

That definition provides no limitation whatsoever: all
practices that combine to produce, say, hiring decisions -- for
example, use of a high school graduation requirement, plus an
interview, plus job references, plus a requirement of a clean
criminal record -- all could be lumped together as a single
"group." Thus, if an employer's bottom line numbers are
"wrong," the employer can be forced to prove that every practice
is required by "business necessity."

Section 4 includes language emphasizing this point.
Subsection (k) (1) (B) (i) states that "except as provided in clause
(iii), if a complaining party demonstrates that a group of
employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or
practices within the group results in such disparate impact"
(emphasis added). The exception in clause (iii) seems at first
to state the opposite, but actually takes away what it seems to
give. Specificity is not required where the defendant has
"failed to keep such records" as are "necessary to make lthe]
showing" of specifically which "practice or practices are
responsible for the disparate impact."

Thus, the bill requires any employer whose workforce has the
"wrong" bottom line numbers to point to records showing that one
of its practices could have been challenged as "responsible for"
the disparate impact. This is not a mere recordkeeping
requirement: it is essentially a transfer from the plaintiff to
the defendant of the obligation to make out the bulk of the
plaintiff's prima facie case. The transfer of obligations is
merely disguised as a recordkeeping requirement. An employer who
cannot meet the burden created by this rule faces the prospect of
defending all of its employment practices under the business
necessity test.

3
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This concealed obligation does not merely create all the
record-keeping burdens one would imagine, but also a classic
Catch-22: if an imbalance in the employer's workforce is caused
by something other than the employer's practices (by housing
patterns, for example), so that the employer could not possibly
have kept records showing which of its practices was responsible
for the imbalance (because none was), a prima facie case will
nevertheless be deemed to have been established because the group
of practices "results in" a disparate impact and the employer
cannot possibly explain it from his own records.

The notion of allowing plaintiffs to attack a "group of
practices" without showing that each member of the group has
caused a disparate impact has absolutely no basis in Supreme
Court precedent. All Supreme Court cases prior to Wards Cove
focused on the impact of particular hiring practices, and
plaintiffs have always targeted those specific practices. See
Griggs v. Duke Power Co., 401 U.S. 424 (1971); Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975); Dothard v. Rawlinson, 433 U.S.
321 (1977); New York City Transit Authority v. Beazer, 440 U.S.
568 (1979); Connecticut v. Teal, 457 U.S. 440 (1982); Watson v.
Fort Worth Bank & Trust Co., 108 S. Ct. 2777 (1988). The new
rule created in S. 2104 is inconsistent with a fundamental
principle of civil litigation: that the plaintiff is obliged to
identify what act of the defendant is responsible for the
plaintiff's injury. Even apart from other defects in Sections 3
and 4 of this bill, the treatment of "groups of practices"
creates extremely powerful incentives for employers to adopt
quotas rather than go through the litigation necessary to
establish the "business necessity" of every one of their
employment practices.

B. THE BUSINESS NECESSITY DEFINITION AND THE EVIDENTIARY
RESTRICTIONS

The risk of surreptitious quotas created by the bill's
provisions on "groups of practices" is compounded by S. 2104's
unreasonably restrictive definition of "business necessity" and
by evidentiary restrictions imposed on employers trying to meet
the "business necessity" test. I will discuss each in turn.

1. The Business Necessity Definition

S. 2104 forces employers to defend any employment practice
"involving selection" by showing a "significant relationship to
successful performance of the job." This standard is new; it is
found nowhere in any holding of the Supreme Court. On its face,
it is defective because a narrow requirement of this type denies
that there can be legitimate and desirable selection or promotion
practices aimed at objectives other than successful job
performance. Moreover, its very novelty guarantees that it will

4
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generate litigation for employers seeking to defend themselves.
Finally, the bill's peculiar treatment of prior cases is likely
to suggest to courts that ambiguities should be resolved against
employers. In combination, these defects again make it likely
that employers will adopt quotas rather than risk expensive
litigation whose outcome will be highly uncertain.

First, simply taking the definition literally, S. 2104 would
preclude employers from using hiring or promotion practices
serving many legitimate business objectives. Consider, for
example, an employer with a policy under which promotions are
given only to employees who receive "outstanding" ratings in
their current jobs. The justification for such a policy might be
that it provides an incentive for all employees to perform in an
outstanding manner, thereby promoting overall efficiency within
the firm. Under S. 2104, however, the employer could not rely on
that justification. Rather, he or she would have to attempt to
prove that outstanding performance in an employee's current job
was significantlyl] relat[ed] to successful performance" of the
next job. In many cases, this might be impossible.

There is no sound policy reason for confining in this way
the justifications an employer may offer for its selection
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.g., Griggs v. Duke Power
Co., 401 U.S. 424, 432 (1971); New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979); Watson v. Fort Worth Bank
& Trust Co., 108 S. Ct. 2777, 2790 (1988) (plurality opinion).
Indeed, the Wards Cove dissent itself made clear that under
Griqgs any "valid business purpose" would suffice. Wards Cove
Packing Co. v. Atonio, 109 S. Ct. 2115, 2129 (1989) (Stevens, J.,
dissenting).

The statement in S. 2104 that the definition of business
necessity is intended to codify Grigs cannot alter the
inconsistency between the bill's text and the language of Griggs,
or the inconsistency between the bill's text and almost two
decades of Supreme Court precedent interpreting Griqqs. Instead,
it merely guarantees confusion as courts attempt to sort out
precisely what Congress had in mind. This confusion will be
time-consuming and very expensive. And it will bring no benefit
to the victims of discrimination.

Finally, in attempting to interpret the confusing definition
of 'business necessity,'' some courts would likely come to the
conclusion that Congress intended to bring about certain highly
undesirable results. First, the bill states that it is designed
to overrule Wards Cove's "treatment of business necessity as a
defense." Part of that treatment of business necessity, though,
was the Court's rejection of the view that an employer is
required to show that the "challenged practice [is] 'essential'
or 'indispensable' to the employer's business." Wards Cove

5
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Packing Co. v. Atonio, 109 S. Ct. 2115, 2126 (1989). As the
Supreme Court noted, "this degree of scrutiny would be almost
impossible for most employers to meet, and would result in a host
of evils," including quotas. id. Rather, the Court quite
reasonably found that "the dispositive issue is whether a
challenged practice serves, in a significant way, the legitimate
employment goals of the employer." Id. at 2125-2126 (citing
Watson and Beazer as well as Grigqs). On this issue, as pointed
out above, the dissent in Wards Cove is in agreement.

In light of these statements, a statutory provision
overruling "the treatment of business necessity" in Wards Cove
could reasonably be interpreted by many courts as returning the
bill's definition of business necessity to the widely criticized
standard included in the original incarnation of S. 2104
("essential to effective job performance"). This inference would
be strengthened by two other provisions of the bill: Section 2
("Findings and Purposes") and Section 11 ("Construction").
Working in tandem, Sections 2 and 11 would likely lead some
courts to resolve ambiguities in the bill against prior decisions
by the Supreme Court and against defendants.

2. Evidentiary Restrictions

Finally, employers who must attempt to meet the business
necessity test must do so by means of "demonstrable evidence."
This is a new term invented by the bill, and no definition is
provided. The bill contains a long list of types of evidence

that courts may "receive," but the bill does not say that any of
these necessarily constitutes "demonstrable evidence." Courts
will likely understand the use of this new term (particularly in

light of Sections 2 and 11 of the bill) to mean that Congress is
referring to some category of evidence that is narrower than the
category of evidence on which courts would otherwise rely. The

effect of this provision, then, will apparently be to indirectly
raise the burden of proof on the defendant beyond what it would
otherwise be.

-I am not aware that any justification has been offered for
restricting the kind of evidence on which courts may rely in this
context. Nor do I believe that it is advisable to force the
courts to engage in guessing games about the meaning of a novel
term like "demonstrable evidence." As with several other aspects
of Sections 3 and 4 of S. 2104, this provision will cause
uncertainty among attorneys who must advise employers about the
meaning of the law, and it will cause confusion in the courts.
No good purpose will be served, and a great deal of pointless
expense will be imposed on those who must live under this new
legislation.
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C. CONCLUSION

So far as I am aware, there is no reported judicial decision
indicating any need for a legislative modification of the manner
in which the courts handle groups(] of employment practices"
under disparate impact theory. The rule created in S. 2104,
moreover, is contrary to fundamental principles of civil
litigation, and it is likely to lead in practice to unjust
results.

There is no sound policy reason for the imposition of
artificial restrictions of the kind created by S. 2104 on the
justifications that employers may offer for legitimate employment
practices. Similarly, there is no sound policy reason for
imposing on defendants evidentiary restrictions that exist
nowhere else in the law and that are not even clearly spelled out
in the proposed statute.

The effect of these proposed changes in the law is clear:
these provisions, if they are enacted, would exert strong
pressure on employers to avoid having to defend their employment
practices; the only practicable way for employers to do this
would be to avoid the statistical disparities that would require
them to mount such a defense. In short, many employers will see
no real alternative to adopting quotas.

II. FUNDAMENTAL FAIRNESS AND THE INSULATION OF QUOTAS FROM LEGAL
CHALLENGE

The bill in its current form also promotes quotas through
its treatment of discriminatory consent decrees. It does this by
totally denying certain individuals access to the courts to
challenge illegal agreements -- in which these individuals had no
part -- prescribing quotas that exclude them from employment
opportunities.

Section 6 of S. 2104 would overrule the Supreme Court's
decision in Martin v. Wilks, 109 S. Ct. 2180 (1989). That case
arose in the context of a civil rights action, but it turned on
principles of fairness and access to court that apply in every
situation. The Court held that white firefighters who had not
been parties to a consent decree that mandated racial preferences
could have their day in court to contend that the decree violated
their civil rights.

Section 6 would in many circumstances cut of f this right and

deny some persons, who were never notified of these decrees and
had no chance to challenge them, their right to sue. For
example, a plaintiff denied a promotion as a result of a
discriminatory consent decree in place ten years before the

pot
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plaintiff was hired would in some circumstances be precluded by
Section 6 from challenging the decree.

At the outset, it must be stressed that only certain
settlements or consent decrees can be successfully challenged

after Martin v. Wilks: those containing provisions that violate
an innocent third party's rights under Title VII or the
Fourteenth Amendment. The only justification offered for this
provision is the systemic interest in the finality of judicial
resolution of disputes. But while that interest is important, it
should not be pursued at the cost of the requirement of
fundamental fairness that underlies our judicial system, in which
individuals are traditionally guaranteed a meaningful opportunity
to assert their interests in court before they are bound by
judicial action.

Moreover, the concern at which Section 6 is assertedly
directed, viz. the fear of repeated challenges to the same
decree, is largely chimerical. Existing legal doctrines are
already adequate to head off nonmeritorious challenges to
decrees. The doctrines of law of the case, res judicata, and
stare decisis will allow courts to deal with them summarily at
little expense in time or money to the parties. In addition, therules of joinder make it relatively easy for parties to ensure
that affected people have their day in court in the original
action. The threat of an award of attorney fees against the
losing party who brings a frivolous suit is a further deterrent
to such challenges.

The bill's treatment of discriminatory seniority systems is
in stark contrast with its treatment of discriminatory consent
decrees. In dealing with seniority systems, Section 7(b) of the
bill appropriately corrects a defect in current law by allowing a
plaintiff to challenge a discriminatory seniority system or
practice at the time it is applied to the plaintiff. Current law
requires the challenge to be made at the time of the adoption of
the seniority system. Consistent with the view taken by your
Administration, proponents of S. 2104 have rightly argued that
this is unreasonable and should be corrected by legislation.

So far as I am aware, S. 2104's sponsors have given no
explanation for this inconsistency between Sections 6 and 7(b) of
their bill. The effect of it, however, is quite clear: unlike
seniority systems, consent decrees have frequently contained
provisions establishing hiring and promotion quotas or racial
preferences. Section 6 prevents legal challenges to such
provisions. Thus, far from enhancing civil rights, Section 6
severely abridges them.

Section 9 contains a provision complementing the provisions
in Section 6. For the first time, Title VII would say that

certain civil rights plaintiffs -- those challenging the legality
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of quotas adopted under a consent decree -- could be required to
pay attorneys fees where their lawsuit was neither frivolous nor
otherwise unreasonable. The clear effect would be to discourage
many challenges to illegal discrimination. The creation of
fundamentally unfair obstacles to the vindication of our
citizens' civil rights has no place in a civil rights bill.

Proponents of S. 2104 argue that Section 13 of the bill,
which states that nothing in the bill "shall be construed to
require or encourage an employer to adopt hiring or promotion
quotas," is a sufficient answer to the concerns raised here and
in Part I of this memorandum. In fact, however, Section 13 is
entirely unresponsive to them. The problem with Sections 3 and 4
is not that they directly require or encourage quotas, but rather
that employers will in fact choose to adopt quotas in order to
avoid having to defend their hiring practices under the
unreasonable litigation rules established by the bill. And the
problem with Section 6 is not that it requires quotas, but that
it insulates them from challenge. In fact, in its present form,
Section 13 has an exception from the anti-quota language (and
from all other provisions in the bill) for quotas that might be
contained in some court-ordered remedies, affirmative action

plans, or conciliation agreements.

III. EXPANSION OF REMEDIES UNDER TITLE VII AND PROVISIONS
AFFECTING THE INCENTIVES FOR LITIGATION

Section 8 of S. 2104 radically alters the Civil Rights Act
of 1964 by making available unlimited compensatory damages, as
well as punitive damages and jury trials, in most cases under
Title VII.

As you noted in your May 17 speech, federal law should
provide an adequate deterrent against harassment in the
workplace, and additional remedies are needed to accomplish this
goal. Although S. 2104 imposes a partial cap on punitive
damages, thereby setting an important precedent in the area of
federal tort remedies, the expansion of remedies contained in
Section 8 is excessive. Section 8 is not confined to filling the
gap where existing remedies are inadequate, such as in many cases
of sexual harassment. Rather, it imports into our employment
discrimination laws the entire panoply of tort remedies, punitive
damages, and jury trials, which runs counter to the concepts of
mediation and conciliation upon which Title VII is based. This
will create unnecessary and counterproductive litigation, serving
the interests of lawyers far more than the interests of aggrieved
employees.

Other provisions in S. 2104 will also contribute
unnecessarily to fostering litigation instead of conciliation.
An amendment to 42 U.S.C. 2000e-5(k), for example, permits
plaintiffs to recover attorneys fees for continuing to litigate

------ ---- 9
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even if the judgment they ultimately obtain is less favorable
than a settlement offer they rejected. Similarly, a new
paragraph (2) in 42 U.S.C. 2000e-5k creates special rules
impeding waiver of attorney's fees as part of settlement, which
will inevitably discourage settlements because defendants will
not be able to estimate accurately the total cost of the
settlement to which they are being asked to agree.

Several other provisions of this bill have little to do with
promoting civil rights. Rather, they seem principally designed
to give plaintiffs special and unwarranted litigation advantages.
Section 7(a) gives plaintiffs 2 years, rather than 180 days (or,
in certain cases, 300 days), to file discrimination claims.
Section 11 creates a special legislative rule of construction for
civil rights cases that seems intended to encourage courts to
resolve cases in favor of plaintiffs whenever possible. And
Section 15 unfairly applies the changes in the law made by S.
2104 to cases already decided.

IV. CONCLUSION

S. 2104, in the form in which it has been presented to you,
is seriously flawed. While it contains certain desirable
provisions, these sections are greatly outweighed by the portions
of the bill that are objectionable in the particulars specified
above. Taken as a whole, S. 2104 would do far more to disrupt
our legal system and to disappoint the legitimate expectations of
our citizens for equal opportunity than it would to advance the
goal, to which you and I are both committed, of strengthening the
laws against employment discrimination.
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THE WHITE HOUSE
WASHINGTON

October 10, 1990

MEMORANDUM

TO: NELSON LUND
ASSOCIATE COUNSEL TO THE PRESIDENT
OEOB ROCM4 106

FROM: MIKE ORIEGA
CHIEF OF STAFF' S CORRESPONDENCE
OEOB ROOM 54-A

RE: LETTER TO THE CHIEF OF STAFF
ON THE CIVIL RIGHTS ACT OF 1990

Governor Sununu's West Wing staff has
instructed me to return the attached letter
to you (Mr. George W. Biel, Houston's
Restaurants, Inc., Houston, Texas).

This particular writer merits a more
specific response on the civil rights issue
than the standard form-letter reply that
is used in Presidential correspondence.

Thank you.
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September 5, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: C. BOYDEN GRAY-
COUNSEL TO THE PRESIDENT

SUBJECT: Civil Rights Legislation

Attached please find (1) clips from the Cincinnati Enquirer and
Post regarding Ken Blackwell, the black Republican candidate for
Congress (who stands a very good chance of winning) and his
opposition to the Civil Rights Act of 1990 on the ground that it
is a quota bill (TAB A); and (2) the results of an August 10
focus group of blacks in Chicago (TAB B).

The noteworthy points about each: despite the NAACP's attack on
Blackwell, far from rushing to endorse the legislation,
Blackwell's Democratic opponent Luken indicated that, although he
would probably vote for the bill if it came to that, he "agrees
with the [P]resident that there is a better bill out there." The
Post further notes that "The attack also has many political
observers wondering why the NAACP would attack one of the few
black congressional candidates in the country who appears to have
a chance of winning--and becoming the first black Republican
member of the U.S. House of Representatives in 30 years."

The report on the focus group concludes that "How the President
chooses to handle the Civil Rights legislation is not likely to
significantly affectt group members' perceptions of him." It
indicates general unawareness of and lack of interest in the
status of the legislation. (Some apparently thought it had
already been signed, confusing it with the ADA, but the report
notes that you "won no praise for signing what the group saw as a
civil rights bill, perhaps an indication of the small amount of
latent goodwill available.') The problems that were of real
concern to the group were apparently "drugs, poor education

systems and lack of jobs and how blacks were so hurt or
threatened by these problems as to make the rights and
empowerment notions relatively unimportant."

As the focus group report notes, it is a great leap to generalize
from a single focus group to the whole country. Nevertheless, I
pass it along for what it is worth. At least it and the
Blackwell race are further evidence that the politics on this are
far from overwhelmingly one-sided.

F cc: John Sununu
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A new civil-rights
. BY KEN BLACKWELL

Outst Columnist

America needs to find and build a rew
civil-rights consensus. If this is to be
done, I believe it will happen through
defining and promoting policies that em-
power individuals to achieve their own
potential through their own cforts in a
society which permits rewards for their
work and their accomplshments.

The Civil Rights Act of 1990 is misla-
beled. It is a flagrant violation of truth in
packaging. The original idea of civil
rights was to remove irrelevant racial,
religious and sexist barriers to individual
accomplishment and fulfillment. This bill,
like an old general, is still fighting the last
war, and it is doing it so ineptly that it
threatens the gains of the past.

The moral agreement which has
opened greater opportunity for so many
over the past three decades was based on
judging people on their individual charac-
ter, not on some group identification. The
1990 act, far from being race- or sex-
neutral, defines people by race and sex.
and insists that this be the primary factor
in hiring decisions. Individuals would not
be judged as individuals, but rather as
parts of distinct groups which must be
employed at levels "equal" to their pro-
portion in the population.

An old principle assaulted
The bill reverses an indispensable

principle of American justice, innocent
until proven guilty. Discrimination would
no longer mean wrongful intent to treat
people differently because of race or sex.
Instead, statistical disparities between a
group's representation in a given work
force vs. the local population would by
themselves establish a presumption of
discriminatory guilt. The burden of proof
would be on employers to prove their
In-1t)CClif.

This bill does not empowet people. It
empowers lawyers. It allows such unprec-
edented opportunity for large contingen-
cy fees that it might better be called Aid
to Dependent Lawyers. The courts will
be opened to countless suits based on
statistics alone, with no need to show
actual discrimination. a litigation bonanza.
Lawyers will be given incentive to file as

Ken Blackwell
. . , opposing fraudulent legislation

many cases as possible in the hope that a
few will pay off with substantial windfalls.

Facing the pros- ct of statistically
based suits and pi .ve damages, em-
ployers will have little choice but to adopt
race- and sex-conscious quotas, and the
cost of legal fees will force employers to
settle before trial whether or not a suit
has merit.

Congress has recognized the absurdity
of this proposition by exempting itself
from its provisions. This arrogant and
hypocritical practice must stop. If laws
make so little sense that the Congress
cannot comply, neither should anyone
else be subjected to them.

The act's promotion of hiring quotas
and free-wheeling litigation is a serious
defect, but even worse is that it distracts
attention from congressional inaction or.
ideas which promise an actual beneficial
(ffect on people's lives, ideas which will,
if they work. increase econor.mic opportu-
nity for individuals.

This view is not new with me. Five
years ago in testimony before the Repub-
lican Study Committee of the U.S. House
of Representatives, I noted the nced to
address the intertwined problems of em-
ployment and education and housing:
"You can't land a decent job because you

consensus
don't have an education, and you can't
get a decent education because of where
yQu live, and you can't move to a decen*
neighborhcx)d because you don't have a
job."

I noted then and I still believe that we
cannot in our society compel employers
to give jobs to people who do not qualify
to hold them. We cannot instll training
by legislative decree. And we cannot
meet mortgage payments with good
wishes. The employment/education/hous-
mg problems are economic in nature, and
we need economic . solutions to wiup
them.

We do not know for sure what will
work, but we need to start trying some
ideas which may. Enterprise zones may
well generate jobs in areas with concen-
trations of underemployed and unem-
ployed people. Educational votichers may
well contribute to better education for
inner-city children. Permitting tenants to
buy public housing may well .provide
better homes for low-income people.

What we can be sure will not work is
the fraudulent Civil Rights Act of 1990. I
have urged President Bush to veto this
piece of legislative legerdemain, and to
ask Congress to get moving on a Reward
for Individual Achievement Act of 1991.

An equal chance for all
Americans believe in fairness. Ameri-

cans believe in giving everyone an equa!
chance to succeed or fail on individual
merit. And a majority of Americans will
support initiatives which give their eco-
nomically disadvantaged fellow citizens a
chance to improve their lives through
education and work.

This is the path that can build an
American consensus begin economic civil
rights in a soiety where the characte-
and effort of in;dividua! cit:zeris, not the
legislated group they were born into,
make the diffei cnce in the quality of their
lives.

Ken Blackwell, a former mayor and
city councilman, is the Republican non-
nee for Congress from the First District.
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Blackwell
takes snub
in stn e
0NAACP attacks stand

on civil rights legislation.
By Sharon Moloney
Post staff reporter

J. Kenneth Blackwell views Tuesday'
denunciation by the Cincinnati NAACP a
just another of the disagreements he ha
had with various groups of voters through-
out his career.

"As I've said on any number of occa,
sions, I have a 14-year record of public
service and it has been controversial,' 1
Blackwell said. "I'm sure that at some
point or another there isn't a voter in Cin-
cinnati who hasn't disagreed with me."

But the NAACP's blistering attack?
aimed at Blackwell's opposition to thei
pending federal 1990 Civil Rights bill, has a
new twist In previous skirmishes on civil
rights, Blackwell, a black Republican candid:
date for the 1st District U.S. IJouse seat,
has drawn heat from conservatives.

The attack also has many political ob-
servers wondering why the NAACP would
attack one of the few black congressional
candidates in the country who appears to
have a chance of winning - and becoming
the first black Republican member of the
U.S. House of Representatives in 30 years.

Blackwell's record has been one of sup-
port for civil rights issues, although he
hasn't always taken the generally accepted
viewpoint.

As a Cincinnati City Council member in
1988, Blackwell spearheaded the drive to
pass the city's banking ordinance that
opened local bank records on commercial
loans to minorities and low-income neigh-
borhoods.

Blackwell's opponent in the 1st District
race, Cincinnati Mayor Charles Luken, alsq

-r
/

'I-

voted for the banking ordinance. But some
Cincinnati bankers and business leaders
were reportedly so incensed at Blackwell'q
leadership on it that their financial support
for his congressional campaign was said td
be suffering.

Please see BLACKWELL, 12A
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BIackwell
From Page 1A

Blackwell disputed such re-
ports by pointing to the solid
participation of many business
leaders in his campaign, led by
Clement Buenger, chairman and
CEO of Fifth Third Bank, a one-
time bitter opponent of the
banking bill.

Also in 1988,
Blackwell urged
a return to pro-
portional repre-
sentation as a
method for
electing City
Council mem-
bers. He also
pushed an ordi-

J. Kenneth nance opening
Blackwell the city's private
clubs to minorities and women.

As deputy undersecretary of
the U.S. Department of Housing
and Urban Development, Black-
well proposed a plan for the fed-
eral government to sell 50,000
single-family homes seized for
mortgage default at low rates to
low-income buyers.

None of this was mentioned
by NAACP officials Tuesday
when they denounced Blackwell
for opposing the proposed feder-
al Civil Rights Bill of 1990.

Frank Allison, Cincinnati
chapter president, charged that
Blackwell had "sold his soul for
a mess of votes" in the 1st Dis-
trict. Allison said Blackwell had
forgotten "from whence he
came" and how civil rights laws
of the past had helped him
achieve his position as a promi-
nent black politician. One of the
NAACP's major concerns is the
civil rights bill.

Blackwell countered that his
opposition to the bill stems not
from what civil rights legislation
can achieve, but how the goal is
achieved. He says the bill adopts
a quota system and is intrinsical-
ly unfair.

_______________________ there is a better bill out there."
About the bill He said he would probably voteAbou thebill for the bill if it comes to that,

but he doubts it would ever
Rublica tcome to a vote without signifi-

Blackwell contends that t-en t
no hib provisions In Much of the controversy over

Blackwell in the minority com-the unity has its roots in his defec-
tion frm the Charter Party in

onent'Cha ~ 1980 to join the GOP.o0nent Cha a The Charter Party has a

Bla ' . Thebls strong minority contingent, with
proy .; ._ strong ties to the National Asso-

WBans .on racial h-theAdvancement of
MA64"o~z- r-cii ColredPeople. Its members in-

rassment In the work dude such politically and other-
plac. '' wise influential blacks as formerplace.'- _vj Mayor Theodore Berry and for-

a Barriers 6 ppn-*Barersa~j~pefr mer Council Member and
Ingcorar
Ing agreements. NAACP president Marian Spen

ing greeents ~/-~'? cer. Some Charterites consid-
a Changes ma ered Blackwell's defection a

~ to - tis' j~4t betrayal of the party that first
offered blacks a serious chance

~n~pZ~e - ~ at elected office. Indeed, Berryemp ers and
AurnM~once described Blackwell's de-

fection publicly as "base ingrati-o discri td.
UN - - Blackwell further incurred

UA~1OUU on their ire when he led the opposi-
amount of punitive dam- tion to Charter-supported in-
ages ' for Intentionaf 4L come tax increases and a Metro
crimination that courts bus tax increase in the early
could award to women. re-. 1980s.
ligious minorities .a~d the Another sore point is Black-
disabled. The bflta- er well's stand on apartheid in
low the cap to be exceed South Africa.
by the amount of compen- While he vehemently opposes
story damages, If apartheid and has spoken out

against it at the United Nations,
he has long been criticized for
opposing sanctions against busi-

"I have a legitimate lisagree- nesses in South Africa. Black-
ment with Frank Allison, a dif- well contends that sanctions
ference in principal which I have hurt black workers more than
been delineating very(thoughtful- anyone else.
ly," Blackwell says. "BWe share Whether the NAACP's charges
the same goals. But it'isnot al. Tuesday will hurt Blackwell's
ways necessary to arrive at those congressional campaign remains
goals in the same way or by to be seen. The NAACP stopped
marching to t--sam Orumn-short of sayingit will campaign
mer." .. - :- 4' againstt Blackwell.

Luken large-st ter last race for City
well's view of the j~ropdWd 4Vil council, Blackwell and Luken
Rights Bill of 1990. Helay~le euplit about evenly votes in the
"agrees with the president that inority sections of the city.

cer SoeCatrie osd
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NAACP leader blasts Blackwell.civil rights view
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BY KELLY LEWIS
rhe Cincmnati Enquirer

Angered by J. Kenneth Blackwell's op-
position to a key piece of civil rights
legislation, local NAACP President Frank
Allison Tuesday said the First District
congressional candidate had "stomped on
the graves" of slain civil rights leaders.

At issue: the Civil Rights Act of 1990.
Two versions of the bill have passed the
House and Senate and are being reviewed

in a conference committee.
Proponents say the measure will re-

verse Supreme Court decisions that have
made it difficult for women and minority
job-seekers to win discrimination lawsuits.
Opponents say it amounts to establishing
hiring quotas. President Bush has vowed
to veto it.

Allison leveled his criticism in response
to Blackwell's guest column in The Enquir-
er on Aug. 24. Blackwell, a Republican,

called the legislation "fraudulent" and
urged a veto.

Allison, who supports the bill, said he
believed Blackwell's position is an attempt
to attract voters from Cincinnati's western
suburbs in the congressional race.

"Because he believes the only way to
ensure his election is to appeal to the
darkest side and deepest fears of voters,
Mr. Blackwell has signed his name to an
editorial which is devoid of both reason and

factual support," Allison said.
"The saddest observation of all is that

Mr. Blackwell, by his attack, has stomped
on the graves of Medgar Evers, Marti.
Luther King Jr., and the other martyrs
who have paid the supreme sacrifice for
the Blackwells of this world to reap the
benefits of a free society. Shame on you,.
Mr. Blackwell, for selling your soul for a
mess of votes."
(Please see BLACKWELL, Page D-2):
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Civil rights bill remains bogged
Congress to work
with two versions
BY KEITH WHITE
Gannett News Service

WASHINGTON - To its supporters,
the proposed Civil Rights Act of 1990 puts
teeth - pulled by the Supreme Court in
recent decisions - back in anti-discrimi-
nation laws covering employment.

To its opponents, the bill threatens
businesses with such severe penalties they

will be forced to adopt quotas in hiring and
promotion.

Similar versions of the bill have passed
the House and Senate and now wait recon-
ciliation when Congress returns next
month.

President Bush opposed both bills and
threatens to veto the final product, argu-
ing it will result in the use of quotas -
even though both versions specifically re-
ject that.

"It will also foster divisiveness and
litigation rather than conciliation and do
more to promote legal fees than civil

rights," wrote Bush in a letter to House
Minority leader Bob Michel, R-Ill., earlier
this month.

Although House members amended
their bill to restrict the punitive damages
that could be awarded in employment
discrimination cases and to reject quotas,
Bush said those changes do not cure the
bill's defects.

The goal of this bill is to overturn five
recent Supreme Court decisions that
"have hamstrung the vigorous enforce-
ment of this nation's civil rights employ-
ment laws," said Rep. Jack Brooks, D-Tex-

in debate@
i;hW

as, during House debate. a-
4 d Im,

Those decisions reversed previous law $100.
by putting the burden on employees to
prove that suspicious hiring practices are f.or.
due to discrimination rather than business
necessities, limiting the opportunity for 1 con-
aggrieved persons to sue and permitting
greater challenge of agreements to im- a o6
prove hiring and promotion of minorities. !

Republicans say the bill would tilt things L
too far against the employer and make him .-On-

or her vulnerable to lawsuits which would a"
result in damages so great it could drive
them out of business.

Blackwell
CONTINUED FROM PAGE D-1

The First District includes
most of Cincinnati and suburban
Hamilton County west of Mill
Creek. Fourteen percent of the
voting-age population is black, ac-
cording to The Almanac of Amer-
ican Politics 1990.

Blackwell, responding to what
he termed "very hard" allega-
tions, said he has been a fighter
for equal opportunity and equal
access.

"I'm nobody's puppet. I'm man
enough to take the heat for my
opinions," he said.

Blackwell said that, in its pres-
ent form, the civil rights bill is
quota legislation.

"It stands to erode a basic
element of the business process,"
Blackwell said. "Business owners
must have the opportunity to
choose the best person to get the
job done without worrying about
fitting a quota."

Blackwell pointed to his record
against discrimination in home-
mortgage lending by Cincinnati
banks when W was a city council-

Blackwell

man. While on council he spon-
sored an ordinance to force local
banks to reveal the numbers of
mortgage loans they made in pre-
dominantly black neighborhoods
if they wanted to do business with
the city.

Cincinnati Mayor Charles Luki
en, who is running against Black-
well in the congressional race,
said the bill is not perfect but he
would support it.

In the recent House vote, U.S.
Rep. Willis D. Gradison Jr. R-Cin-
cinnati, voted against the legisla-
tion. Charles Luken's father, U.S.
Rep. Thomas A. Luken, Demo-
crat-Cincinnati, -voted for it.
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July 27, 1990

MEMORANDUM

TO: Mary, Norm

FROM: David Hansen,
R.N.C. Political Division Survey Research

RE: Chicago Black Focus Group

The Committee sponsored a focus group session of 20 blacks in downtown
Chicago on July 26. Participants were all Chicago residents recruited by
criteria of age and education to broadly represent the city's black population.
Both Southside and Westside neighborhoods were represented. Reported
participation in the last mayoral election was also a recruitment requirement.

While I would not normally recommend that the findings from a single focus
group of twenty participants be generalized to the whole country, black
opinion relevant to us and the President seems so widely and strongly held
that the results from this one group should be seriously considered.

The analogy would be for the results from a single focus group conducted on

taxes and welfare in an all white, strongly Republican suburb to be
generalized for Republicans everywhere. Of course you'd hear the same

litany of complaints on these topics regardless of the number or location of
your focus groups. As taxes and welfare are to us, so are we to blacks.

q Perceptions of Bush

George Bush was viewed unfavorably by the participants of this single group:
there was no perception that Bush has any more concern or compassion for
blacks than Republicans in general. In March of 1989, focus group
participants held more neutral, "give him a chance" attitudes towards Bush

than what was heard in this group. Bush does not benefit from specific
comparisons to Reagan (who was brought up often). With repeated
references such as "Reagan and Bush and the conservative judges they have
been appointing...", he is apparently seen as an accessory or heir to Reagan
and his policies.
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The response to Bush seems strongly conditioned by blacks' general attitudes
towards Republicans/whites/the rich, but a few specific complaints were
brought up.

Participants reacted very personally to an important policy difference they
have with the Administration over fighting drugs. This group's consensus view
was that tough enforcement meant only more jail space to incarcerate more
blacks, and Bush was closely tied to the drive for more of this sort of enforce-
ment. Bush as chastised for "thinking the only thing blacks need were jails" by
one woman. Group members brought up repeatedly the need for increased
treatment opportunities as the specific solution most likely to help the drug
problem, and they saw little interest in this tactic on Bush's part.

Bush's role as the head of the CIA was cited as a sort of proof of his
complicity in the complaint that Republicans, as being one and the same as
the white power structure which holds blacks down, allow the flow of drugs

into'black communities. Both of these points were made in last year's focus
groups. Connecting the CIA and permitting drugs to come into the country is
the perception, widely held by the group, that the Agency (and Bush) was in
league with the drug cartels since it was in league with Noriega.

Neil Bush was said to have "stolen money," and while not accusing the
President of any sort of criminal complicity or cover-up, the group seemed to
strongly hold his son's actions against him.

Civil Rights and Affirmative Action

How the President chooses to handle the Civil Rights legislation is not likely to
significantly effect group members' perceptions of him. Neither the legislation
nor affirmative action in general were volunteered as things Bush could do to

help blacks when this question was asked of the group.

Many had heard radio or morning show announcements about the disabilities
'civil rights' bill scheduled to be signed that same day and confused this with
the bill still awaiting the President's signature. When asked about "the civil
rights bill passed by the Senate and waiting for the President to sign,'' the

- group concluded that the legislation had already been signed. Bush won no
praise for signing what the group saw as a civil rights bill, perhaps an indica-
tion of the small amount of latent goodwill available to him if he were to sign
the real legislation.
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Blacks' sense of distrust and alienation from Republicans and the white power
structure which Bush epitomized to these participants leads to an image which
may not be hurt further by a veto of one piece of legislation. Even if black
and Democratic elites were to work extensively at characterizing a veto as
hurting blacks, groups members hold few positive evaluations of Bush which
could be at stake.

'Affirmative Action,' 'Civil Rights,' and 'Economic Empowerment' were
recognized by participants as being important for blacks generally, but none of
the three concepts seemed to hold a very strong personal meaning to indivi-
duals in the group. This would also tend to limit the damage to Bush's image
with blacks in the event of veto.

Affirmative action was viewed more favorably by Chicago participants than in
last year's focus groups in Cleveland and Jackson, Mississippi. It was termed
to be needed and helpful for "the quiet ones," which I think meant people
unarticulate enough or forceful enough to fight against perceived wrongs.
There were no negatives attached to affirmative action such as quotas working
as a ceiling for black hiring, as were heard last year.

Most in the group seemed to think that civil rights is no longer as important
an issue for blacks as it once was: drugs and basic economic survival have
displaced it, but it was also said that "we have civil rights, its more human
rights that's the issue, [including concerns about discrimination against older
people, single mother with children, etc.]" and "we have civil rights, but we're
not using them."

These attitudes were not unanimously held, as civil rights elicited stronger
support from a couple of the younger, more politically aware participants, in
the sense that they thought more needed to done with about it.

The group refused to answer a question of which was more important, civil
rights or economic empowerment. Participants instead started to cite drugs,
poor education systems and lack of jobs and how blacks were so hurt or

- threatened by these problems as to make the rights and empowerment
notions relatively unimportant.
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Personal Progress Under Bush

Participants for the most part have noticed no difference in their own lives,
either for the better or the worse, in the time Bush has been president. Many
claimed that they knew of others who have had it worse. This could reflect
how black American lives are more economically vulnerable than whites even
in calm general economic conditions. It may also show blacks picking up on
the line of increasing dissatisfaction or anxiety with direction of the country
which increasingly seems to be the storyline of the day with the white
national media, despite individuals' relatively high satisfaction with their own
condition.

What Can Bush Do to Help Blacks?

In direct response to this question, participants named education and jobs:
they wanted direct education aid and low interest loans from the federal
government, and more spending on jobs and policies which keep jobs in their
communities. These same two issues were identified as the prime concerns of
blacks in March of 1989.

Reagan and Bush were criticized for cutting education spending, and as was
found last year, jobs programs and centers were criticized for failing to
provide training the jobs which command respect in today's economy and pay
decent wages. Computer skills was given as an example of the centers could
be teaching, but are not.

In addition, two other issues came up often enough in the discussion to
consider adding to the list of at least the Chicago black voter agenda: health
care and housing. Participants wanted health care costs contained and
availability guaranteed. In this sense the concerns were quite similar to ones
heard recently with white focus group participants. Black voters had no
trouble calling for a national health system. One termed the country to be in
the "dark ages" with its health delivery system when compared to national
systems elsewhere.

Although federal money and policy is involved, the housing problems sounded
to be unique to Chicago and its public and private housing stock.
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The Parties

The Democratic party was criticized with complaints which seemed to be
based in the cynicism blacks have for white society's institutions, and it would
be wrong to say that the group was deeply dissatisfied with the party. It did
received special criticism for its disunity, and lack of follow through on behalf
of, and loyalty to, its supporters. The Republican party was at an other point
in the discussion credited with each of these qualities the Democrats were
scored on.

While no personality-like comparisons were asked, another point of contrast
was the perception of Democratic incompetence versus Republican
competence. Republicans were not exactly praised for this trait as the
benefactors of our competence were seen to be anyone but blacks: "The
Republicans are all about the rich getting richer and the poor getting poorer."

In three job handling comparisons, participants gave the most credit to best
being able to handle them to the Democratic party. For the most part, it was
not through positive perceptions of what the Democrats stood for or had
proven they could accomplish which led the group to these conclusions as
much as it was consistent rejection of Republican aims and motives. The sole
opportunity for the Republican party may be in the area of education, as
there was no awareness of what we stood for, and no suspicions or mis-
conceptions to overcome.

Participants rejected the argument that the Republican party could do a better
job with solving the threat of drugs, for the reasons mentioned above. In the
area of jobs, participants either scored Republicans for allowing the loss of
industrial employment to overseas competition, or else ruefully allowed that
the Party could do a better job at creating jobs, but only for the benefit of
ourselves.

For the Republican party to prove that it respects blacks and should deserve
their vote, it was clear that this group was looking for an enduring day-in,
day-out sort of commitment. Again, creating jobs and improving educational
opportunity were mentioned as areas where the Party could prove itself. One
member called for the Party to nominate a black as vice-president as a way to
prove its commitment, an assertion which went unchallenged.
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GOP Surrogates

Participants were surprisingly unaware of Jack Kemp. Even his football fame
was recalled only after some delay. Eventually the group arrived at a negative
impression of him.

Luis Sullivan was recognized as the Secretary of Health, even when his first
name was mistakenly read as "Leon". Reactions were positive, though there
was no specific mention to his attacks on tobacco marketing to blacks, for
example. "He's a brother, he's doing alright' was one comment. Considering
the contempt participants had for the Republican party, a reaction of "He's
sold out" or more derogatory than that could have been expected.

William Bennett was easily recognized to be the "Drug Czar." Reactions were
quite negative, based on, again, the suspicion participants had about
Republican motives for the drug war.

Black Third Party

There was not much support initially for a third party in Chicago. The
reasoning seemed to go that for it to exist, it would have to succeed, and for
it to succeed it would need someone like Harold Washington to lead it, and
participants saw no potential leaders with that sort of stature.

Eventually, a consensus was formed that each in the group could support a
third party candidate, but this seemed to be a forced decision, and not strong
enough to base a strategy of promoting a third party candidate.

Hartigan

The group was aware of Hartigan, but had no firm opinions about him. Their
expectations were not particularly high for him and were formed on basis of
his race and not his party.

Edgar

Participants were more aware of Edgar than Hartigan. There was no strong
rejection out of hand of him, and some media based around an event in the
black community, perhaps a uniform or team warm-ups donation to a youth
organization, was recalled and positively evaluated by many in the group.
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THE WHITE HOUSE

WASHINGTON

September 7, 1990

MEMORANDUM FOR C. BOYDEN GRAY

FROM: NELSON LUND

SUBJECT: ACLU Report on the Effects of Wards Cove

The ACLU Report submitted by Mr. Coleman contains no evidence to
support his claim that the Wards Cove rulings on particularity or
the definition of business necessity have led to significant
changes in the outcome of cases in litigation.

Let's look first at the numbers. The Report discusses only 5
cases, which is a far cry from the 150 that Mr. Coleman claimed
in his meeting with you. And the report ignores the 11 cases
identified by the Justice Department in which plaintiffs have
prevailed after Wards Cove.

Next, consider the outcomes in the five cases:

o In one case (Bernard), the district court had ruled in favor
of the defendants on all issues before Wards Cove, and the
circuit court simply affirmed.

o In three cases (Joint Apprenticeship Committee, Evans, and
Allen), the district courts had ruled in favor of the
plaintiffs, and the circuit courts merely remanded for
reconsideration in light of Wards Cove. The plaintiffs have
not "lost" these cases.

o The fifth case is an unpublished district court decision
which is not available on LEXIS.

What's more, the ACLU Report does not itself make the claim that
is being made by Mr. Coleman. It characterizes 4 of the cases as
turning on the burden of proof issue, which is irrelevant since
the Administration is not insisting on preserving this aspect of
Wards Cove. The fifth case (Joint Apprenticeship Committee) is
characterized by the Report as a "particularity" case, but the
Report claims that it appears to have been wrongly decided even
under Wards Cove.

Finally, a careful examination of the four reported decisions
cited in the ACLU Report shows that none of them supports Mr.
Coleman's claim:

7 *11
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Allen v. Seidman, 881 F.2d 375 (CA7 1989) (Posner, J.). This
case contains some Posnerian musings to the effect that the
Supreme Court has changed the definition of business necessity.
Besides the fact this is sheer dicta, Posner seems to indicate
that the Seventh Circuit had beaten the High Court to the punch
by making the same changes way back in 1985.

In any event, the case holds only that the district court (which
had ruled in favor of the plaintiff) had imposed the wrong burden
of proof:

"[The judge below], however, said that 'it has not been
shown that the Program Evaluation was a reliable selection
device.' This is the language of burden of persuasion not
production, and the burden of persuasion was placed on the
wrong party, the employer. We therefore remand the case for
reconsideration under the correct legal standard." 881
F.2d, at 381.

Evans v. City of Evanston, 881 F.2d 382 (CA7 1989) (Posner, J.).
In a case decided the same day as Allen, Posner came close to
affirming the district court's decision in favor of the plaintiff
even though it was issued before Wards Cove. Posner ultimately
decided to remand the case since "the judge (quite understandably
considering the state of the law when he decided the case) placed
the burden on the wrong party." 881 F.2d, at 385. This already
makes the case irrelevant for present purposes, but even so
Posner's opinion clearly invites a reinstatement of the decision
for the plaintiffs. Id.

Bernard v. Gulf Oil Corp., 890 F.2d 735 (CA5 1989) (Higginbotham,
J.). This is a complex case, but the most important points are
as follows. First, unlike Posner, Judge Higginbotham does not
ridicule the Supreme Court's claim that it was merely clarifying
the law rather than changing it. Thus, while there is some
discussion of Wards Cove in Higginbotham's opinion, there is not
one word to suggest that the case would or should have been
decided differently before Wards Cove. Indeed, Higginbotham goes
out of his way to use the Albemarle test for job-relatedness at
crucial points in the analysis! And finally, this is a case in
which the district court had ruled against the plaintiffs on all
issues prior to Wards Cove -- the affirmance by the Fifth Circuit
is hardly evidence of any change in the law.

EEOC v. Joint Apprenticeship Committee, 895 F.2d 86 (CA2 1990)
(Kearse, J.). In this case, the district court ruled in favor of
the EEOC. Judge Kearse found that the court had apparently
applied a legal standard on the particularity issue that may have
been inconsistent with Wards Cove because it relieved the
plaintiff of any obligation to prove causation. If she
misinterpreted Wards Cove, as the ACLU Report claims, then her
decision is obviously irrelevant because the Supreme Court can
correct her without the aid of new legislation. In any event,
Kearse found only that the court below had applied the wrong



legal framework, and there is no reason to assume or expect that
the EEOC will lose this case:

"[W]e express no view as to the sufficiency of EEOC's
statistics to establish the requisite disparities, or as to
whether summary judgment [for the plaintiff] is appropriate
with respect to causation." 895 F.2d, at 91.

(In passing, I note that the ACLU Report's vitriolic attack on
the motivations of a black woman appointed by President Carter is
one of the many weird features of the Report.)

I have attached copies of the 4 published opinions in question;
the DOJ summary of post-Wards Cove cases; and the ACLU Report.
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(202) 383-5325

Honorable C. Boyden Gray
Counsel to the President
The White House
Washington, D.C. 20500

OUR FILE NUMBER

COUNSEL'S OFFICE
RECEIVED

r- P 7

Dear Boyden:

In our conversation yesterday you gave the
impression that you thought racial harassment cases were now
tried before the EEOC and you thought that sexual harassment
cases should be added and restricted to trial before the EEOC.
I told you that to the best of my knowledge that was not the
way it worked and, in fact, in private racial discrimination
cases the EEOC usually did little and at the end of 180 days
merely issued a letter which authorized the plaintiff to sue
in court.

When I returned to the office I called the Lawyers'
Committee to check if I were correct and they delivered to me
this morning the attached memorandum which I think bears out
my statement to you.

I also indicted to you that Wards Cove was already
having an adverse affect on cases and that adverse affect
includes matters other than shifting the burden of proof.

In my testimony before the Senate Committee, I
introduced exhibits of studies done by Yale law students which
bears out my statement to you. I am also sending to you a
report by the ACLU which indicates the adverse affect of Wards
Cove on plaintiffs.S6
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Page 2 - Honorable C. Boyden Gray - September 7, 1990

If you have any questions, please call me as I do
think we ought to report back to Governor Sununu before the
end of the day.

Sincerely,

William T. Coleman, Jr.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND SUDGIET

WASHINGTON, C 2003

ThS2ONY September 5, 1990

TO? Legislative Liaison Otficer:

SEE ATTACKED DISTRIBUTION LIST COUNELS OFFICE

SEP 5 1990

aTestimonies&

SUBJECT: Resolution Trust Corporation Oversight Board,
Interior and Council of Environmental Quality,
draft testimony on disposition of RTC assets
and coordination of RTC with Dept. of the
interior and CEQ.

The Office of Management and budget requests the views of your agency
on the above subject before advising on its relationship to the
program of the President, in accordance with OMB circular A-19.

Please provide us with your views no later than

1:00 p.m. THURSDAY, SEPT. 6, 1990.

Direct your questions to Anna Fotias (395-3454), the legislative
analyst in this office. y

James J. Jukes for
Assistant Director for
Legislative Reference

Enolosures
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Bob Pairweather
Paula VanHaggen
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Department of Justice (217)
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Environmental Protection
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Department of the Treasury (228)

General Services
Administration (237)
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Trust Corporation

CONTACT
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Chris Brady
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Wr. Chairman and .abers of the Waorce, thahK you for

the opportunity to testily this morning, As regzsted, I appear

batore you to discuss, tram the vantage point of the Oversight

Board. natural ad cultural resource policy as it relates to the

disposition Of assets by the Resolution Trust Corporation (1C).

The Financial Institutions otaorm, Recovery and Enlorement

Act (IflRRE) requires the RTC to publish and update semiannually

an Anavntory of all the real estate assets subject to its

juisdiction. As part of the requirement to publish an

Inventory, the RTC must identity assets which have natural,

onltual, recreational or setentifie values. This is the only

duty imposed oM the UTC b7r 1*W the axea Of eniromiental

Qconorn.

The RTC nde afVlable to the public on January 1, 2-990 its

Cirst inventory of real estate properties, which included a

designation of properties with special significance in the tour

areas specified In the law. The identifIcation was nde

primarily by tield staff who, as we understand it, tended toward

tagging a property when there was doubt about its potential

significance.

Since that Srt inventory, the tW0 has developed more

elaborate procedures, such as standard instructions to appraier.

to note features of suct significance in their appraisal reports.

Appraisers have been intoraed that a property ay have

9 reoreational significance it it is within or adjacent

to op)ating public relation areas at- adjacent to

rivers, Zalce shore at oceanar
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o *oientitic significanpe it it has scientitio uses or

arcaelogicazl aportancs

o historto value if it mat criteria for the Naticral

Regtster of HIstoric Ptaces, such as an association

Vith historical events or figuresI

o ad natural value it it is within or adjacent to

national landmarts, national vil4araes areas, national

or "tate pafls, national or state wilaite retuages, or

areas identiiUd by th* Fish and Wildlite Service as

* critical habitats for endangered Opecies, or othtr

natural features that include Wetlands, Ocean mAd lake

shorest caves, tunes, coasta barred islands and
estuaries.

As you know, the RETC has been working closely with the Fish

and Wildlife Service (the "ServiCe') in drafting a Keaorandum of

Undestanding ("MOo*) which Wult establish procedures for

identigying significat properties. The Work ias been completed

and the M0l is undergoAg' reva at the Departmaet of the

Zterior. Bouse this agreement is seen principally as a matter

of defining operating procedures, thle oversight Board has taken

Do action on i-t4 E80lier, we have monitored its progress ad

will evaluate its effect on both the asset identitication and

tiaposition attortsot the kEcM

the basic terms of the MOD provide f or the Servie to

a
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identity features at natural or caultural significance on the

VWC#s reat estate assets. If these are forud, the service wil

recomMend actions to be taken by the RETC to preserve thos

tOatuae sucha reooneadations may include sale to conservation

groipr or to state or Pederal agencies, including the ServiceI

The service might also recommend the imposition of conservation

Iesements on eta property.

As part of an attacbment to the NM, the Service has

uggested language that could be included in the Good, or other

instrument of conveyance, reserving to the United States a

perpetual conservation easement. This would give the government

the right:

o to control the vegetation, topography and hydrolog of

the property by the use of appropriate measures Suc as

planting, excavation and the bUiLaing of dikes;

o wher appropriate, to conduct predator management

activities, to construct tences and exclude the public

9: the property owner, or to prohibit fishing and

hunting v

o to have a right of ingress and egrase aoros$ the

property to the easement area, including the right to

haild construction buildings and roads sufficiently

wide to accote access by nehiclas and egtpment

domed necessary tor emamet mnnagument.

Whene such easements exist, the property ovner would be

prohibited fran bAUl1ing any structures in the easement area. He
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Or she woud not be psrmvtted to alter the vegetation or

hydrology of the area, such as by mving, uitivation, tinLng,

bannsling, or diverting the natural flow of surface or

underground waters into, within, or out of the easument area,

We recognize that anch provisions may seem prohibitively

reptriative to potential buyers and coul4 therefore Jmpado sa&l

of the asset or cause erosion oe the property's value. By its

terms, howavaer, the xoo reserves to the RTC the sole discretion

whether or not to implement the Service's rcomandttions. This

Giaration is crcial because FIRREA does not qive te rC the

authority to apend funds or to forego main recovery on assets

vith natural, cultural, natural or historic signifioanoe. As

the Task oroze indicated In its questions to the witnesses,

"Lt]ho 0TC would make the decision about accepting or rejecting

conservation easements and would accept thea only if they do not

significntly re4uc the sale value of the property."

FIRPXA does not regaire that the ETC enter into an agreement

vth the Service, or tollo any particular prescribed procedure,

but it Will help to have the skills an resources of the Service

JA meeting REA's identification requirement. It will be

useful to the STC to inow fnat ctan best kbe done, frsu a

preservation viewpoint, with man or these properties. To the

extent recommeMlations can be iaplemented without conflicting

with the RTC's5 statutory mission to uaxiudae recovery and

*inizie loss on its assets, it might be appropriate for the &U!C

to Go so. lowever, to the extent tnt imlpleamntation of euch

4
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lemdations would adversely tapact the recovery from a

property, the WO ay have to decline such ±apleeOntation.

The Oversight Board wil continue to NOnitor the rC's york

in this aZea to ensure that its implemntation of the )mU does

pot detract trom its adObevemant of its overriding objective

resolution of t he tbritt crisis at least cst.

80a have questioned whotbar it akes ense for the RTC

stayly to Jtantity properties and stop Short Of taking any

attirative steps to taplemen conservation efforts tor them.

Hnover, the Conference Report on FIRa states that "Ltlhe

cration of this inVentory does not impose any duty on the RC

,ith respect to snch properties or create any liabilities for the

.,vc in comecation with such properties. FanA does not mandate

- oa even authorise - the anc to aike any special disposition

of properties with natural, aultual, recreational or scientific

uignitisance.

Wi.le tha'RC should certainty do all it cab to further

mound environmenta policies, it is important to renaober that

there are limits on its authority. It was not spOcifically

athorized to dispose of these properties at below amakt value,

or subject to a right of first refusal by certain categories of

buyers, as was the case with properties for atffordable housing.

FERABA created the RnC to resolve troubled thrift
institutions. We need no flUminders that the resolution proces

oosts the taxpayer more than weanl wish it did. flflfl's~

S
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bottom line anridt to the EC $6 to ulnimise those costs. in

resolving thrift, the RTChas a duty touaxraue.*the recovery

rom the liqidation of assets so as to itigate the lesso6 that

iatimately are borne by the taxpayers. Furthermore, as receiver

for a 4osed thrift, the EC has a fiduciary duty to the

areditors of that thrirt to maximize the liquidation proceeds.

Reduced losses at these receiverships results in reduced couts to

the tamae.

The REC's mandate to attntal losses Ls buttressed by

numerous provisions for specific procedures to achieve that

result. FIRMA imposes liuitatiozs on the RTC's authority to

set.assets at below market value. It require; the creation of

reliable appraleal standards to ascertain values, It directs the

ReC to market its assets as videly an possiDIe so as to generate

the beat bids possible. These provisions are all intended to

ensure that the RTC not sell assets at less than fai market

Vlue and that the taxpayers.get the greatest possible return

ftm these assets.

Clearly there nay be other Statutes which ttOct the RTC in

its handling and ditspositim of assets, including environmental

laws. The ETC is in the process ofrexamining the applicability

of these statutes to in its various capacities. Whatever the

out-ome of that legal determination, we expect to work with the

RTC in fashioning responsible and intelligent policies for

handling environmental concerns in its asset dis usition etforts.

We do not believe the RTC's interests in asset disposition

8
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are cdversaal to those of coansrvation groups. Within the

constraints or its funding and authority, the rC is facilitating

the availability of opportunities for promotion of environmental

interests. Te idsantitication of properties appropriate for sudh

efforts is a Very important first step. Followed by

4lseaknation of this information to the general public, it

allows entities with 0n0servation objectives tosact by acquiring

mach properties and applying their expertise and resources to

them

As in so many areas, the ZUC must engage in a balancing act

between environmental concerns and the Obligation to resolve the

savings ad lo* crisis at the least cost to the taxpayer. To

the greatet extent possible, the RTC should attempt to

acoomodate the ooerts ot natural and onxtural resource policy

to the greatest extent possible, within the constraints imposed

upon it by nRnEA. Unless and until the Congress decides

otherwise, however, that RC has no authority to spend taxpayer

funds on the promotion of envixonmental interests,

Mr. Chairyn, this concludes my formal statement. I would

be happy to take any qaeotiwns you may have.

7 .1
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TES UNuY or ?rAIN SUR
GRMERAL COUbIBL

COUNCIL ON ZIVIROMENTAL QUALITY

September 7, 1990

SNFORR THE RUSQLUTION TRUST CORPORATOM TASK FORCS

Goodmorning. Thank you for the invitation to appear before

the Resolution Trust Corporation Task Force. I will discuss the

Council on Environmental Quality's involvement with the

Xasolution Trust Corporation, and the relationship between the

Resolution Trust Corporation (RTO) and the requirements of the

ational environmental Policy Act.

The Council first become aware of the Resolution Trust

Corporation and the responsibilities delegated to it.un4er the

Financial Institutions Reform, Recovery and Rnforcement Act of

1989 (MxaU ) In August of 1989, as a result of discussions with

representatives of the Texas Center for Policy Studies. A CBQ

representative attended the first interagency meeting to discuss

the RTC' efforts to inventory and dispose of properties with

natural, cultural, recreational, or scientific values of special

significance", as required by FfltMEA, in October, 1989. Other

agencies represented at that meeting included the Department of

the Interior, the )National Park Service, the U.S. limh and

Wildlife Service, the suxeau of Land Management, the Oversight

3oard, and the U.S 4 Forest Service, Disusion at that meeting

focused primarily ont RTC's proposed &sa elements for identifying

properties possessinag "values of special significance". Resource

Ii I,
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agency representatives sought to gain a better Understanding Of

l's operations, including the number and type of properties

that it expected to toae over, how the inventory would be

conducted, and how "values of special ignificance" would be

considered in the disposition proose. At this meeting,

oversight board representatives indicated that the'question of

the applicability of the National Environmental Policy Act and

other environmental review laws to the actions of atT was under

active consideration and that an opinion on that matter would be

published in a matter of weeks.

A second interagency meeting was convened by C0D in Match of

this year, attended by most of the agencies which were

represented at the first meeting, along with representatives of

the Znvironmental Protection Agency. Shortly afterwirds, the C0Q

representative circulated a memorandum to attendees at that

meeting which suggested using the government clearinghouse to

make sure that all potentially interested state, regional and

local agenoes would be aware of the properties on the inventory

with "special significance", as well as using other existing

information systems, such a. those developed under the historic

preservation laws, to assist in the identifiation of properties

with special significance. The memorandum pointed out that*

FRzaal upeoticafly auihoriaed the flTC to use clearinghouses to

collect and diuweminate pertinent information. However, soon

thereafter, RTC staff indicated to the CBg representative that

the RTC was no longer interested in participating in theme

I
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discussions, we have had no further comunication with RTC staff

1ntil preparations for this hearing.

You have asked whether the RTC Is a government agency

subject to the requirements of federal environmental statutes,

including the National Environmental Policy Act (NEPA). CIO has,

oversight responsibility for the implementation of NVPA by

federal agencies. In that regard, 039 issued regulations in 1978

Whiah implement the proosdural provisions of NEP.

From time to tiMe, CBQ has faced the question of whether a

particular governmental entity was a federall agency" for the

purposes of NEA. 019 has determined several entities not to be

'eaeral agencies". These entities includes the Smithsonian

Znatitution, the American Red cross, the United states Holocaust

Memorial Council, and, most recently, the North,American Wetlands

COnservation council. in making such determinations, CBQ.hap

historically consulted with the entity's legal office to'

determine their characterization of the institution, as well as

independently examining such characteristics as the entity's

pointing powers, compliance with other federal proedural

statutes such as the Freedom of Intormation Act and the

Mmiutstrative Procedures Act, and pertinent legislative history.

Our attempt to answer the question of whether the RTC is an

agency f or purposes of liSP? has been, in all candor, a ditticult

one. Attempts at discussing this iasne with the aetCp legal

offhee have not been fruitful, the underlying statute - FIRMBA-

and the aopompanying committee report provide no Gtrect guidance

on the point Indeed, the connittee report'. discussion of

1
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' etion 21(1), the provision which airectu the RTC's Real estate

Asset Division to publish an inventory of real property assets

identifying properties with natural, cultural, recreational, or

scientitic values of special significanoet, states that, "The

creation ot this inventory does not impose any duty on the RTC

with respect to such propertin or create any liabilities for the

RTC in conneation with such properties."' While the committee

report is not legally conclusive, that language does suggest that

the authors of the report dA not intendator the inventory

requirement to imply the existence of further responsibilities.

Throughout the lengthy provisions of FZtasl, there are

numerous instances in which the RTC Is designated as an "Agency"

* for certain purpose. and not for others. ror example, the RT,

in its role as t corporation, is designated as an agency for

purposes of administrative procedures and judicial review

provisions of the Administrative Procsures Act. For purposes

of audits, account;, and obligations', the RC is defgined as a

"mixed-ownership" corporation*. The RTC ja an "agency" for

'. Financial Instituttonu Reform, Recovery, and Enforcement
Act:o! 1989, Con!ference Report to Accompany am. 1276, l01-222,

. .1 USC 51441s(b)(1)A(R).

t. 12 USC 11441a(b)(2).'

*t "MIxed'ownershtp Government corporations" and "wholly
owned Government corporations" are designated in the U.S. Code at
Title 31, Section 9101. Besides the RTC, other "mixed ownerubip
government corporations" are bAtrak; the Central Bank for
Cooperatives, the Federal Deposit Insurance Corporation; the
Federal Home zLoan Ranks; the rederal Intermediate Credit Bank.,
the Federal Land Sank., the National Credit Union Administration
Central Liquidity Facility; the Regional Ranks for Cooperations;
the Rural Telephone Bank in certain ciroumances; the U.S.

I
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purposes of the con! iot of interest provisions, but Is U" an

agency for purposes of the senior executive service provisions of

the Civil Service Reform Act of 1978. The RTC is declared to be

ai agency to the same extent as the federal Deposit Insurance

Corporation' when acting in its fiduciary capacity as conservator

or receiver. In fulfilling their responsibilities under WIRZA,

the aTO and the WDIC are both directed to utilize the services of

private parties such as property managers, auction marketers and

brokerage services, it demed practicable and efficient.* The

RTC is not permitted to have employee. unless the oversight Board

RailwayAgoceiation; the financing Corporation; the Resolution
Funding Corporation. None of the entities has pver demonstrated

opliance with NERA, and there are no judicial decisions holding

any of these entities am a federal agency for purposes of NRVf.
In perhaps the claoest ease on point, g d4ard v. P .tfl nk of
Pgrjje, plaintiffs sought to prevent the 4moition of a bank
biin~~hg under the provisions of NPA and the National Historic
Preservation Act (NHPA), until the Federal Deposit Insurance
corporation authorized a change of location of banking ftoilities
or omplted with NEPA or and NKP the Court found the "basic
flaw" in the oase to the "total absence of any federal
involvement - there was no perceived federal funding or other
maor federal action ivolvid, and nofederal ofteer had been
named as a party defendant. In the only other case we have found
dealing with RA and a "mixed owned government corporation", the
Worth Circuit court of Appeals found NSPA and NMPA claim. to be
inapplicable to Amtrak activities. Astrak'. authorizing statute
specifically declares that the corporation Is not "an agen or
establishment of the United States Governmmnt." 45 Usc $54.

e tV. Cheanpak. & Q449 iailwav Co., 459 W.2d 7

* 12 USC $1441a(p)(1)4A).

', S uac *fl32(a)(i)(D)..

'. 12 VSC 51441ab)(1)(B).

t 12US
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so directs*# and, contrary to the normal operations of the

1rP*dom of Information Act, the Oversight Board may withhold a

4oument from public disclosure it it believes that disclosure

would be contrary to. the public interest."' Zn SUm, 1ZFaxA, on

Its own terms, makes the status of the RTC as an "agency" less

than perfectly clear.

The determination of whether the RTC is an "agency" for

purposes atofEPA clearly carries with it implications not only

for the RTC, but also for the DZC and other finanoial

institutions involved in, the savings and loan situation. because

we have not had the opportunity t~o discuss this issue with RTC

stat! and because of the complexity of FIRflA's mandate, cap £q

in the processing of consulting with the Office of Legal Counsel

in the Department of Justice. We are aware of the importance of

this Issue, and will make every effort to come to a resolution in

an expedient manner.

because the particular nativity which is of nimediate

.interest mny people in terms of IIP' a applicability is the

disposal of the real property assets, scheduled to take place in

November, 2.990, it may be useful to suggest what. ?WA would

require should it be found to be applicable. It the RTC were

determined tO be a federal agency for the purposes of NEPA in the

context of 8Xs)?oshl ot property, the most analogous judicial

precedent would be the law articulated in conservation Law

*.12 USe 51441

. 12 UsC s1441
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Fountrtion .@ B2e wnland.v. GSA, '07 7.24 626 (lst Cir. 1913)&

dealing with NEPA compliance in the context of disposal of

surplus federal property under the Federal Property and

AdminIstrative Services Aot of 1949." In that Case, the General

Services administration (GSA) prepared an environmental impact

statement (NIS) to support its proposed disposal of various

parcels of adjacent land to local communities and other tracts of

related land through public sale. The plaintiffs contended, and

the district court agreed, that the X5 was Inadequate because it

did not analyze the environmental consquences of actual site-

pecifig plans for reuse of the surplus land submitted by

propseotive buyers, and that NEPA requires GSA to consider

environmental factors when choosing among prospective buyers.

The Court of Appeals agreed that GS had to supplement its

Bi with attewapecitic environmental analysib, including an

evaluation of the consequences of the sale, and likely rouses of

the property. While acknowledging that such information is

speculative and therefore cannot be exhaustive, the court

directed GSA to articulate a rationale for its assumptions about

the probable reuses of the land, and than speciky the

environmental effects of such probable flume. with particular

attention to those with the moat significant adverse

environmental efttootu. The court instructe SA to evaluate the

environmental consequence of consatructton, provision at

". cite
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utilities, sewage, and road access, traffo and other *igniftent

aspects of resi4ential development.

The Court of Appeals diverged from the lower court's.-

opinion, however, when addressing the question of whether GSA had

to obtain development plans from the party whose bid or private

after it intended to accept, and then to supplement its final SIB

with an analysis of those plans it they wore significantly

dfferent from those anticipated in the final R16. Considering

the situation in light of the rule.ot reason and GSh's lack of

authority to control developuent once land ownership is

tranaterred, the court found that an inftoned consideration of

the reuses to which the land might be put prior to sale was

sufficient compliance with NEPA to support the sale.

Thin-concludes my testimony. I will be,happy to answer any

questions.
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TESTZMON 09 . SCOT SEZLL, ?R PCHAL DflUWY A"'8TANT
SUCRP2TARl, FIfl AND WUL.FS AND PARKS, D3PA T 01 THM
ZNTERtOk, BEFOR= THE RESOTION TRUST CORPORLTZQ* kEUK PORCE OF
in RousE BANWIG $UMcOMITdflfl ON OXNANCAL INSTITUTZONS
SUPERVISION, fEQULATZON "iD INSURANCE OF T"K CMW2TEE ON
annuz, vmans w unax nnrns

SZPWM 7, 1990

Kr. Chairman, I am pleased to be here to discuss he status of
the proposed Xemorndmn of Understanding between he Reeolution
Trust corporation and the Departent of the Interior's fish and

Wildlife Service. Before I direct my comments to the specific
questions contained in your &u t 22, 1990 lett& of invitation,
I would like to briefly aMmar! the department of the
interior's view of this subject in general.

he Department views the establisbnt of a enorandum of
Understanding between one of it's bureaus and another entity to
be a very significant undertaking. As a routine procedure, the
views of all Departwent of the Interior bureaus are solicited to
determine the extent to which the action of any one bureau way
have an impact on the others. Careftl attention is also given to
the substancemot the Kemorandum of Understanding, particularly as
related to legal sufficiency and the potential for budgetary
impact on the specific bureau involved and on the Department in
general.

The Fish and W1ldlifegqrice and the Resolution trust
Corporation have made excellent progress in the development of a
potentially beneficial Maoranduz of Understanding. The
Department now must determine how such joint action vould affect
the Department of the Interior as a whole.

There are a number of questions contained in the Augnet 22, 19)90
letter of invitation. Those questions that apply to the
Department of the Interior are anavered below. We defer to the
Resolution TrUst Corporation on the series of questions that
relate to its procedures and policies.

a, Question: What is the status of the MKemoanntn of

Answer: The document .ie n on Depar4gental review to
insure that there is no potZenti conflicts among the
several bureaus within the Department and to evaluate legal
sufficiency and potential budgetary impact within the

- Department. .

b. Question: Why Vt. it not signed; ZC the )fon is not
acceptable in its present torm, what changes do you
recommend? When do you expect the I0U to be signed?

4'
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Answer: Your question related-to the-repo ted august 3,.
1r0 uigving date, That date Was simply a target
established to'coincide vith the travel so) eules of the
twoI ndiviuals nho would eventually sign the document.
Departmental Policy clearance was initiated approximately
two weeks prior to that date. Due to the complexity of the
matter it was not possible to complete the review prior to
that date.

It is not yet possible for as to ientiry exactly what
changes may ultimately be detemned to be ,appropriate.
once the Departmental views have been formalized, we will
need to work with the resolution Truat Corporation to
determine if our identified cbanges are acceptable.

No date for signing of the HOU has been established.

a. Question: The PNS has an agreement with 4 ranen SHome
Administration which is similar to the proposed XO. How do
these agreements difter? Please evluate th program with
FmLA, Row many properties have been reviewed by PWS? How
Wty easements have been reommended and hcw many adopted?

Answer: The two agreements are essentially the same in
terms of program mechanics. The Fish and Wildlife Service
provides technical assistance in the identification of

rtant resources, recommends easpapnts and administers
Fish and Wildlife easement areas that result from its
recommendations service easement administration
responsibility begins after the easement is recorded. The

mAn,, as would be the case with the ResolUtion trust
Corporation, wakes the determination when on easement
recommendation is to be accepted, modified or rejected, and
assumes responsibility for those actions necessary to record
the easement.

There ate two major ittferences. First, te PaS program is
based on affirmative requirements tond in executed orders
and FtBA regulations. The Resolution Trust Corporation
progra would be based on general authority found in the
Federal Rome Loan 3&nX Act. Second, FmBA has the authority
to devalue a Droperty in teras of resale price, thereby
providing a financial inentive to the paaae of property
with an easement, * he Resolution Tnust Corporation can only
establish an easement where there is no significant property
devaluation. - - " "

in the WaSA program the Servioe ha revieed approiiately
7,000 individual properties having a total acreage of
approximately 2,200,00 acres. Approximately 2,100 easements
have been recommended. The acreage potentially aftected is
approximately 265,000 acres. * he PmR& has thus far recorded
approxiately 750 easements affecting abOut 74,500 acres.

I
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Xt is not possible to provide a reliable estiate of the
nuPber et properties or the approxmate aoreage that =ay be
determined by the. Service as suited to eaaeat protection.
In tern of relative percent it may be possible to draw a
camparison to the W& program.

In the mM program, approxtlately 12 perc*ht of the acreaea
has been identified as having easement pot*htial. The FaHA
properties have a relatively high incidence of wetlands and
other resources, because PAi, as the lender of last resort,
has a high incidence of marginal flood prone lands and
watands coming into inventory. The savings and loan
industry by contract, has focused on the urban and suburban
industrial and residential type properties., Service
personnel familiar with both programs have estimated that no
more thn 5 percent of the qdevelaZed land that eventually
comes under the jurisdiction of the Resolution Trust
corporation will likely receive an easement recommendation;
and undevelone land companies a mall parentage of the
Resolution Trust Corporation inventory.

d. Question: Considering the legal responsibilities and the
expertise of the Fish and Wildlife Service in areas of
wetlands protection and restoration, threatened and
endangered species, floodplain and riparian habitat, coastal
barrier resources and other environmental planning matters,
do you believe the role proposed for the "M in the )OU is
appropriate? is it legally andated?

Answer: Under the broad authorities and mission of the
Service, such a role would be appropriate.

Although thee is no specific mandate to wahablish a
relationship with r theWU.S ish and Wil4ie Service
has the authority called for and aocified in the xov.

e6 Question: Considering the Land and Water Cpnservation rnd
Aot, the Outdoor recreation Act and Surplus Federal
Property Program, what are the legal responsibilities of
the National Park Service in regards to the PTC deposition
process? What has the service done to carry out these
responsibilities?

Aawer: The National Paml service* has no direct legal
responsibilities in- the trc- deposition procoese, Nowaver,
the spirit and intent of the legislation entioned above
does seek involveent of all fdeal agency in making
recreation resources available.

The Outdoor Recreation Act at 1963 sp oettaay calls on all
levels of government to take "prompt and coordinated action
to the extent practicable without diminishing or affecting
their respective powers and ftuntions to conserve, develop,

021
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and utilise wIsah (outdoor. reareation) resourceasor the , . -

benefit and enjoyment of the American Peopi 81 The Service
is authorized under this act to cooperate and provide
twedcad. Eastabance to other Federal *4enoies, and the
heads of federal agencies and independent agencies, when
pertinent and to direated to consult with the Secretary and
be consulted by the Secretary, As the f Me disposition
process involves properties which may be needed to assure
adequate outdoor recreation, it would be appropriate for
consultation to take place.

Under the Land And Water Conservation Fund (LWCr) Act of
1965, the Park Servico provides financial assistance to
States to acquire or develop lands for public outdoor
recreation purposes anA assists States in Oeveloping a
statewide Comprehensive outdoor Recreation iian (SCORP)
which addresses recreation land and facility needs. The
ScoRP would be a key document in determining the need for a
particular type of property.

The Surplus Federal Real Property Program is specifically
addressed in Section 303(o) of the Nationat Parks and
Recreation Act of 1978 Which states that:

Olt is the established policy a Congress that
vildeness, wildlife conservation, an park and
recreation values of real property owned by the united
states be conserved, enhanced, and developed ... [and]
that ttilied unprutilised, or,.axcsa Federal real
property be timely studied as to suitability for
(these) purposes'1

The Service and the General services Atuinistration (a)
iaplement this policy through studies and t&cemendations
to agencies disposing of properties aider the Federal
Property and Administrative Services At of 1949, as
amended. When agreed to by GSA, properties can be given
to State and local governments at no cost fn return for
their being used for public park and recreation purposes in
perpettlity (Surplus Property Public benefit Discount
Progra)

tTC doss not dispose of p roperties through the Peteral
Property end Administration Services Aot.

In order to carry out these responsibility te with respect
to ar disposition:

TC' as reusM oriae etnincluding

regulatory agencies, the XTC anti their Oversight Board,
to ±nton participants about WPC and ovesight Board

(
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rsponsbilities and activities, was, Fats, and other
agency staff et subseently to share integration on
RTc property and environmental screening activities.

At the request of RTC, )TPS provided suggested criteria for
determining significant recreational, natural, cultural, and
historicalt resources. These criteria consisted of a list of
categories of resources, such as those thich may have
significance under Pederal or State saaten or program for
protection, (.gw wetlands, coastal sones, developed
recreational facilities, water frontage or access
properties, etc.), s pcial recognition categories (such as
National Natural Landmarks, properties on 1 or eligible for
the National Reltster of historic Places, and Wild and
Scenic ?ivers, and rivers listed on the National Rivers
Inventory) v as nilas miscellaneous recourse concerns, such
as properties adjacent to or inholdings of ,aderal or State
public lands, or being used for recreation br conservation
purposesa

NPS provided information to federal, stats, Iand local
governments, pertainIng to RTC's disposal pyooess, the RTC
inventory, and how to acqaLre information on properties for
potential acquisition. NPG also responds tO requests for
information from public agencies and conservation
organizations interested in the B&L inventory for park and
recreation, natural or cultural resource protection
purpofSs.

Mr. Chairman, this concludes my prepared remarks X will be glad
to answer any. questions you or other makers may have.
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THE WHITE HOUSE

WASHINGTON

September 16, 1990

Dear Mr. Carver:

On behalf of President Bush, thank you for your recent letter
about the proposed Civil Rights Act of 1990 and for your support
during consideration of the bill by the House of Representatives.

The President supports civil rights legislation consistent with
three fundamental principles. It must operate to obliterate the
consideration of race, color, religion, sex, or national origin
in employment decisions. It must reflect the fundamental
principles of fairness and due process that apply throughout
other areas of our legal system. And it should provide an
adequate deterrent against illegal harassment in the workplace
without creating an inappropriate lawyer's bonanza.

The President has made it clear that he cannot sign the bill
recently passed by the Senate or the bill recently passed by the
House of Representatives. The Administration hopes that the
conference committee will be able to report a bill that the
President can sign.

Thank you again for sharing your thoughts and for your support
for the President's position on this very important matter.

Yours truly,

Nelson Lund
Associate Counsel to the President

Mr. A. K. Carver
Alabama Legislative Coordinator
Alabama Society for Human Resources Management
570 Marshall Drive
Prattville, AL 36067
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570 Marshall Drive
Prattville, AL 36067
August 28, 1990

President George Bush
The White House
Washington, D.C. 20500

Dear Mr. President:

On behalf of the Alabama Society for Human Resources
Management (SHRM), I want to thank you for opposing what Congress
has recently passed as a i v ights-act---Hw
stated in thepat, hi is'morTTTJUita hiring bill than a
civil rights act. While a rose by any other name may smell as
sweet, a quota bill still stinks even if it is called a civil
rights act.

In addition to leading to employment by quota, this bill also
contains provisions to increase costly and frivolous litigation for
employers. Whether employers must defend themselves through
litigation or settle out of court to avoid the time and expense of
litigation, employers will still be at the mercy of anyone with the
inclination to bring suit against them.

For the private sector, this cost increase will be reflected
in price increases for the product. For the public sector, taxes
will have to increase and/or funds will have to be diverted from
the services needed to offset litigation expenses. For example, I
work for the Department of Veteran Affairs. An increase in
litigation costs caused by the bill will require either an increase
in taxes, a reduction in service and/or a reduction in veterans
benefits. The bill would reduce quality of goods and services
produced in this country because employers will be forced to make
employment decisions based upon race and sex rather than upon being
able to choose the individual best qualified to perform the job. In
addition, these goods and services will become more costly as
litigation costs begin to escalate. In other words, inferior
products at a higher cost. These are two factors this country does
not need in a time of ever increasing international trade
competition.

It is unfortunate that party politics prevented our
Congressmen from voting their convictions on the House version of
this bill. I personally called each Alabama Congressmen's office
less than 48 hours before their vote on the bill and every single
off ice expressed a commitment to oppose this bill. However, after

(
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the party threatened to withdraw all support and to remove
Congressmen from committee assignments, all our Democratic
Congressmen failed to represent our interests. Our SHRM members
have written their Congressmen to express our disappointment with
their decision and to solicit their support for your veto. I have
enclosed a sample letter for your information.

Again, thank you for your commitment to oppose this bill and
we look forward to your veto.

Sincerely,

A. K. Carver
Alabama Legislative Coordinator

AKC/jac

Enclosure

cc: SHRM National Legislative Representative
Chapter Legislative Coordinators

{ ~~1
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570 Marshall Drive
Prattville, AL 36067
August 17, 1990

The Honorable Claude Harris
House of Representatives
1009 Longworth House
Office Building
Washington, D. E. 20515-0107

Dear Congressman Harris:

On behalf of the Society for Human Resources Management (SHRM)
in Alabama, I want to thank you for all the support you have given
us in the past and also to express our disappointment with your
recent vote on HR 4000. A vote which was entirely different from
statements made by your office less than 48 hours prior to your
vote. Enclosed is a copy of the letter from Congressman Callahan's
office which is very similar to the position your office held when
I called a few days prior to your vote.

You are probably aware of the fact that SHRM has 17 chapters
in Alabama with approximately 1,000 members and controls the
personnel functions of a large percentage of the state's work
force. A copy of this letter along with Congressman Callahan's
letter will be distributed to our membership. If the President
stands behind his commitment to oppose this bill, you may again be
afforded the opportunity to demonstrate your support of the SHRM
members, employers, and employees within your district. In that
case, we hope that your voice in Congress will reflect your
commitment to us and you will again oppose any legislation which
will establish hiring quotas and increase costly litigation.

Again, thank you for your past support on other legislation
and we hope that you will be able to support us on HR 4000 in the
future.

Sincerely,

A. K. Carver

AKC/jac

Enclosure

cc: Chapter Legislative Representatives
National Legislative Representative

4/

___ J

7



SONNYCALLAHAN
IST DirR4CT, ALABAMA

1232 LONGWORTH BUILDING

WASHINGTON, DC 20515

(202) 225-421

DISTRICT OPPICE:

2970 COTTAGE HILL ROAD

SUITE 126
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COMMITTEE ON ENERGY
AND COMMERCE

SUBCOMMITTEKs:

ENERGY AND POWER

TRANSPORTATION

AND HAZARDOUS MATERIALS

August 6, 1990

Mr. Andy Carver
570 Marshall Drive
Prattville, Alabama 36067

Dear Mr. Carver:

Thank you for sharing with me your opposition to H.R. 4000,
the Civil Rights Reform Act of 1990, a bill to counter six 1989
Supreme Court decisions that proponents claim narrowed the reach
and remedies of laws prohibiting employment discrimination.

As you may know, the House approved H.R. 4000 by a vote of
272 to 154. I did not support this measure because I believe it
will have a detrimental impact on the work force and the
resolution discrimination cases. Specifically, I believe the
language in the bill is such that employers will see statistical
formulas for both hiring and promotion as the only way to
protect themselves against costly litigation. In addition, I
believe the remedies go entirely too far. Instead of promoting
mediation and conciliation so as to encourage the early
resolution of employment disputes, H.R. 4000 would encourage
complaining parties to pursue new remedies in the courts --
damages for pain and suffering, punitive damage and jury trials.

I supported the Michel/LaFalce amendment which unfortunately
was defeated by a vote of 188 yeas to 238 nays. As you may know,
the Senate passed its version of the civil rights bill, S. 2104,
in July. Differences in the House and Senate passed measures
will be reconciled in conference. The President, however, has
indicated that he will veto the measure i^ sent to him as adopted
by the two houses.

With best regards, I am

Sil

Member of ss

SC:lwst

SERVING BALDWIN, CLARKE, ESCAMBIA, MOBILE, MONROE, WASHINGTON, & WILCOX COUNTIES
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THE WHITE HOUSE

WASHINGTON

September 12, 1990

MEMORANDUM FOR C. BOYDEN GRAY

FIS

SUBJECT: Civil Rights - Package for Gov. Sununu

Attached are the materials you requested.

Attachment
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Dear Boyden:

After receiving your letter of September 11, 1990, I
called you with the hope that I could see you this afternoon
or tomorrow morning. Hoping to see you, but nevertheless here
are my comments on your letter of September 11, 1990:

1. Most lawyers who are knowledgeable in the field
feel that Wards Cove in effect overruled Griggs and that Wards
Cgve applies a lesser standard in dealing with job selection.

2. Governor Sununu and Senator Kennedy had a
meeting on July 12, 1990 and both agree that they wanted the
courts to apply what is in paragraph (1) of the document
headed "7/12/90 Language Without Changes" when the issue dealt
with job selection and they wanted the courts to apply a
different standard when dealing with things other than job
selection.

3. In other words, there is no dispute over the two
standards. The only problem is to make specific in which
cases you apply a particular standard.

4. Since Wards Cove courts have dismissed cases and
plaintiffs' lawyers have refused to bring cases which they
used to bring when Grins was the law.

I state again, we are beyond trying to define what
is meant by business necessity as Senator Rennedy and Governor
Sununu did that in the draft of 7/12/90. Our only task is to

I~

\t.

I

I 4

ii

F)
{ 9



Withdrawal/Redaction Sheet
(George Bush Library)

/

7

Document No. Subject/Title of Document Date Restriction Class.
and Type

01. Memo Case Number 174489CU 09/12/90 P-5
From C. Boyden Gray to Governor Sununu
RE: Civil Rights - Discussion with Bill Coleman (1 pp.)

Collection:

Record Group: Bush Presidential Records

Office: Records Management, White House Office of (WHORM)

Series: Subject File - General

Subseries: Scanned Open on Expiration of PRA
WHRORM Cat.: HU0 10(Document Follows)
File Location: 172800CU to 176393CU By (NLGB) on 2.-I14.. 4,

Date Closed: 1/3/2000 OA/ID Number: 00002-001

FOIA/SYS Case #: 1999-0285-F Appeal Case #:

Re-review Case #: Appeal Disposition:

P-2/P-5 Review Case #: Disposition Date:

AR Case #: MR Case #:

AR Disposition: MR Disposition:

AR Disposition Date: MR Disposition Date:

RESTRICTION CODES
Presidential Records Act - 144 U.S.C. 2204(a)] Freedom of Information Act - 15 U.S.C. 552(b)]

P-1 National Security Classified Information [(a)(1) of the PRAJ (b)(1) National security classified information [(b)(1) of the FOIA
P-2 Relating to the appointment to Federal office [(a)(2) of the PRA] (b)(2) Release would disclose internal personnel rules and practices of an
P-3 Release would violate a Federal statute [(a)(3) of the PRA] agency [(b)(2) of the FOIAJ
P-4 Release would disclose trade secrets or confidential commercial or (b)(3) Release would violate a Federal statute l(b)(3) of the FOIA]

financial information [(a)(4) of the PRA] (b)(4) Release would disclose trade secrets or confidential or financial
P-5 Release would disclose confidential advice between the President information [(b)(4) of the FOIAJ

and his advisors, or between such advisors [a)(5) of the PRA] (b)(6) Release would constitute a clearly unwarranted invasion of
P-6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIAJ

personal privacy [(a)(6) of the PRA] (b)(7) Release would disclose information compiled for law enforcement
purposes l (b)(7) of the FOitA

C. Closed in accordance with restrictions contained in donor's deed of (b)(8) Release would disclose information concerning the regulation of
gift. financial institutions I(b)(8) of the A]IA]

(b)(9) Release would disclose geological or geophysical information
pesonlmpivay[b)erso(a6lrecor)ftishfele

I

p

I



f -

THE WHITE HOUSE

WASHINGTON

September 12, 1990

MEMORANDUM FOR GOVERNOR SUNUNU

FROM: C. BOYDEN GRAY

SUBJECT: Civil Rights -- Discussions with Bill Coleman

Attached are copies of Bill Coleman's September 7 letter to me;
my reply of September 11; and his September 11 response to my
reply. I have also attached copies of the language agreed upon
by you and Senator Kennedy and of the language in the bill as it
was passed by the House.

The distinction between the House language, which Coleman is
pressing for, and the language you agreed to with Sen. Kennedy is
absolutely crucial. Under the House language, every employment

practice "involving selection" would have to be defended in terms
of job performance even if the employer adopted it for legitimate
reasons unrelated to job performance. We have always maintained
that this is completely unacceptable because it would render a
huge number and variety of important employment practices
indefensible, and would therefore inevitably lead to quotas. The
language you agreed to does not suffer from this fatal problem.

In his latest letter, Coleman implies that the language you
agreed to fails "to tell the courts in what circumstances we
expect them to apply the standards set forth in paragraph A. of
the Bill and in what circumstances we expect them to apply the
standards set forth in paragraph B. of the Bill." This is
nonsense. The language you agreed to clearly says that the
standard in the first paragraph applies to practices "primarily
intended to measure job performance" and that the standard in the
second paragraph applies to all other practices. Although this
by itself completely refutes his argument, I also find it ironic
that he is suddenly concerned about our "duty" to give complete
instructions to the courts in a context where we are attempting
to codify a judge-made doctrine.

The latest letter from Coleman gives me very little room to hope
that further discussions with him will be fruitful.

Attachments
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Page 2 - Honorable C. Boyden Gray - September 11, 1990

A
indicate in which situation each definition applies. I think
that is a task skillful lawyers can achieve. Even more
important it seems inconsistent with an Administration that
accuses some federal judges of not applying the statutory
language but instead writing things into the statute which the
Congress did not put there.

My sole controversy with you is that we have a duty
to tell the courts in what circumstances we expect them to
apply the standards set forth in paragraph A. of the Bill and
in what circumstances we expect them to apply the standards
set forth in paragraph B. of the Bill. I do not think that
that is a decision which should be left to judicial discretion
when the Congress has the opportunity to state what it means.

As stated above, I would like to see you this
afternoon or tomorrow morning.

Sincerely,

William T. Coleman, Jr.
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THE WHITE HOUSE

WASHINGTON

CBG/NL
CBGray
NLund
Chron

September 11, 1990

Dear Bill:

At our meeting last Thursday on the civil rights bill, I agreed
to review the cases you said you would send me (and to do some
research of my own) to determine whether Wards Cove had caused a
wholesale dismissal of cases on grounds of the "legitimate
employment goals" definition of business necessity. As you will
recall, you had said that there were more than 100 cases thrown
out because of the Wards Cove's definition, that is, on grounds
having nothing to do with burden of proof, on which we have
agreed that Wards Cove could be overruled, or on particularity,
on which we have agreed to accommodate your Sledge concerns.

I have now had an opportunity to review the material I received
late Friday afternoon, and I can find no case, from your
materials or my own research (or from the Justice Department or
the EEOC) to support your claim. Leaving aside the unpublished
district court case from Ohio, which is unavailable on LEXIS and
which seems in any event to have been decided on burden-of-proof
grounds, none of the cases cited in the ACLU report was decided
on the basis of the Wards Cove definition of business necessity.
In each of the four cited cases, moreover, the court of appeals
either affirmed a pre-Wards Cove decision for the defendant or
remanded with instructions that leave completely open the
possibility that the plaintiffs will ultimately prevail.
Finally, your materials ignore at least 10 rulings in favor of
plaintiffs after Wards Cove:

o Nash v. City of Jacksonville, No. 87-3360 (11th Cir. July 9,
1990)

o Green v. USX Corp., Nos. 86-1554 and 86-1568 (3rd Cir. Feb.
23, 1990)

o Emanuel v. Marsh, 897 F.2d 1435 (8th Cir. 1990)

o United States v. City of Buffalo, 721 F. Supp. 463 (W.D.N.Y.
1989)

o E.E.O.C. v. Andrew Corp., No. 81 C 4359 (N.D. Ill. Sept. 12,
1989)

o Richardson v. Lamar County Board of Education, Civ. A. 87-
T-568-N (M.D. Ala. Nov. 30, 1989)

~) ~ I

p



o Sledge v. X.P. Stevens & Co,2 Civ. No. 1201 (E.D.N.C. Nov.
30, 1989)

o Bridgeport Guardians, Inc. v. City of Bridgeport, Civ. B-
89-547 (D. Conn. March 21, 1990)

o Ross v. Buckeye Cellulose Corp., Civ. No. 86-48 (M.D. Ga.
Aug. 11, 1989)

o Mayfield v. Thornburgh, Civ. A. No. 86-435 (D.D.C. July 30,
1990)

Since your fears of massive dislocations caused by this aspect of
Wards Cove appear to be unrealized, I see no reason to alter the
second part of the definition as worked out in the Kennedy-
Sununu agreement, which you have rejected. In light of these
facts, I believe you should reconsider your rejection of this
agreement -- which, I would emphasize, arguably provides if
anything for a narrower definition of business necessity than one
finds in Griggs or in the dissent to WardL.CQvm. (The Kennedy-
Sununu agreement uses the term "significant" to measure the
employer's interest, whereas Grings uses the term "genuine" and
the Wards Cove dissent uses the term "valid.")

Sincerely,

Original signed by 03GC
C. Boyden Gray
Counsel to the President

William T. Coleman, Jr., Esquire
O'Melveny & Myers
555 - 13th Street, N.W.
Washington, DC 20004-1109
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Honorable C. Boyden Gray
Counsel to the President
The White House
Washington, D.C. 20500

Dear Boyden:

In our conversation yesterday you gave the
impression that you thought racial harassment cases were now
tried before the EEOC and you thought that sexual harassment
cases should be added and restricted to trial before the EEOC.
I told you that to the best of my knowledge that was not the
way it worked and, in fact, in private racial discrimination
cases the EEOC usually did little and at the end of 180 days
merely issued a letter which authorized the plaintiff to sue
in court.

When I returned to the office I called the Lawyers'
Committee to check if I were correct and they delivered to me
this morning the attached memorandum which I think bears out
my statement to you.

I also indicted to you that Wards Cove was already
having an adverse affect on cases and that adverse affect
includes matters other than shifting the burden of proof.

In my testimony before the Senate Committee, I
introduced exhibits of studies done by Yale law students which
bears out my statement to you. I am also sending to you a
report by the ACLU which indicates the adverse affect of Wards
Cove on plaintiffs.
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Page 2 - Honorable C. Boyden Gray - September 7, 1990

If you have any questions, please call me as I do
think we ought to report back to Governor Sununu before the
end of the day.

Sincerely,

William T. Coleman, Jr.

Enclosures

I~I,



The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices
must bear a significant relationship to successful performance of
the job.

(2) in the case of other employment practices that are not
primarily intended to measure job performance, the practice or
group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on such evidence as statistical reports, validation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall
give such weight, if any, to such evidence as it deems
appropriate.

Legislative History: "This langugage is meant to codify the
meaning of business necessity as used in Griqqs and other
opinions of the Supreme Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following:

provided, however, that if the elements of a
decision-making process are not capable of separation
for analysis, they may be analyzed as one employment
practice, just as where the criteria are distinct and
separate each must be identified with particularity.

Legislative History: Agreement that plaintiff can plead the
I elements of a decision-making process as one employment practice,

and the determination of whether the elements in fact are not
capable or separation for analysis shall be made after discovery.

{NOTE: This paragraph would

proposed legislative history
with the last five words
before the citation
eliminated, as agreed, from
the end of the last
paragraph.}
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THE WHITE HOUSE

WASHINGTON

September 26, 1990

MEMORANDUM FOR SHIRLEY M. GREEN
SPECIAL ASSISTANT TO THE PRESIDENT

FOR PRESIDE TIAL MESSAGES AND CORRESPONDENCE

FROM: NELSON LUN
ASSOCIATE PO SEL TO THE PRESIDENT

SUBJECT: Attached Correspondence from T. Marshall
Hahn, Jr. Re: Civil Rights

It appears that Mr. Hahn may know the President. If so, perhaps
he should get something more than the robo.

L _
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8Geor pacificc Corporation 133 Peachtree Street, N E.
P 0 Box 105605
Atlanta, Georgia 30348
Telephone (404) 521-5220

T. Marshall Hahn, Jr
Chairman of the Board and
Chief Executive Officer

September 11, 1990

President George Bush
The White House
Washington, DC 20500

Dear Mr. President:

I want to thank you and your staff for the
excellent work you did in trying to negotiate a
fair and reasonable civil rights bill. I also want
to thank you for making the strong commitment you
did to veto legislation which would result in
employment quotas.

Even with the amendments that were adopted during
floor debate, both the House and Senate versions of
the bill remain objectionable to Georgia-Pacific
and, to my knowledge, to the rest of the business
community.

The amendments do not change the fact that the
bills are quota bills. Our attorneys continue to
advise me that implementing quotas may still be the
best way to avoid lawsuits. The managers of our
mills do not have the time to learn the complex
hiring rules which would accompany passage of the
bill as written. The easiest course of action for
them may be to simply hire by quota. The language
stating that the bills are not intended to be quota
bills is for all practical purposes meaningless.

The most important issue to the business community,
especially to small business, is the question of
remedies. Title VII was originally intended to be
a conciliatory statute, to provide a "make whole"
remedy for aggrieved persons. By allowing jury
trials and damages, the proposed legislation
thoroughly contradicts that intent. It turns every
employment decision into a potential lawsuit.



Page Two
President George Bush

Thank you for your support. We stand behind you in
your efforts to achieve fair and workable civil
rights legislation.

Sincerely,

I II
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THE WHITE HOUSE

WASHINGTON

November 26, 1990

Dear Mr. Hahn:

On behalf of the President, thank you for your letter about the
Kennedy-Hawkins employment discrimination bill. I apologize for
the long delay in replying, but I want to assure you that we did
review your letter when it arrived and that we gave it careful
consideration.

As you know, the President was compelled to veto the bill that
was presented to him by the Congress. His reasons, which were
substantially similar to those discussed in your letter, are set
forth in his veto message and an accompanying memorandum from the
Attorney General. I am enclosing copies of these documents for
your review.

The President remains committed to the enactment of a sound and
workable civil rights bill. During the next Session of the
Congress, the Administration will be working hard to achieve this
goal. Thank you again for writing.

Yours truly,

Original signed by CBG
C. Boyden Gray
Counsel to the President

Mr. T. Marshall Hahn, Jr.
Chairman of the Board and
Chief Executive Officer
Georgia-Pacific Corporation
133 Peachtree Street, N.E.
P.O. Box 105605
Atlanta, GA 30348

Enclosures
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THE WHITE HOUSE

Office of the Press Secretary "

For Immediate Release October 22, 1990

TO THE SENATE OF THE UNITED STATES:

I as today returning without my approval S. 2104, the
"Civil Rights Act of 1990.0 I deeply regret having to take this
action with respect to a bill bearing such a title, especially
since it contains certain provisions that I strongly endorse.

Discrimination, whether on the basis of race, national
origin, sex, religion, or disability, is worse than wrong. It
is a fundamental evil that tears at the fabric of our society,
and one.that all Americans should and must oppose. That
requires rigorous enforcement of existing antidiscrimination
laws. It also requires vigorously promoting new measures such
as this year's Americans with Disabilities Act, which for the
first time adequately protects persons with disabilities against
invidious discrimination.

One step that the Congress can take to fight discrimination
right.now is to act promptly on the civil rights bill that I
transmitted on October 20, 1990. This accomplishes the stated
purpose of S. 2104 in strengthening our Nation's laws against
employment discrimination. Indeed, this bill contains several
important provisions that are similar to provisions in S. 2104:

o Both shift the burden of proof to the employer on the issue
of "business necessity" in disparate impact cases.

o Both create expanded protections against on-the-job racial
discrimination by extending 42 U.S.C. 1981 to the
performance as well as the making of contracts.

o Both expand the right to challenge discriminatory seniority
systems by providing that suit may be brought when they
cause harm to plaintiffs.

o Both have provisions creating new monetary remedies for
the victims of practices such as sexual harassment.
(The Administration bill allows equitable awards up to
$150,000.00 under this new monetary provision, in addition
to existing remedies under Title VII.)

o Both have provisions ensuring that employers can be held
liable if invidious discrimination was a motivating factor
in an employment decision.

o Both provide for plaintiffs in civil rights cases to
receive expert witness fees under the same standards that
apply to attorneys fees.

o Both provide that the Federal Government, when it is a
defendant under Title VII, will have the same obligation to
pay interest to compensate for delay in payment as a
nonpublic party. The filing period in such actions is also
lengthened.

o Both contain a provision encouraging the use of alternative
dispute resolution mechanisms.

more

(OVER)

I-

I



The congressional majority and I are on common ground regarding
these important provisions. Disputes about other, controversial
provisions in S. 2104 should not be allowed to impede the
enactment of these proposals.

Along with the significant similarities between my
Administration's bill and S. 2104, however, there are crucial
differences. Despite the use of the term "civil rights" in the
title of S. 2104, the bill actually employs a maze of highly
legalistic language to introduce the destructive force of quotas
into our Nation's employment system. Primarily through
provisions governing cases in which employment practices are
alleged to have unintentionally caused the disproportionate
exclusion of members of certain groups, S. 2104 creates powerful
incentives for employers to adopt hiring and promotion quotas.
These incentives are created by the bill's new and very
technical rules of litigation, which will make it difficult for
employers to defend legitimate employment practices. In many
cases, a defense against unfounded allegations will be
impossible. Among other problems, the plaintiff often need not
even show that any of the employer's practices caused a
significant statistical disparity. In other cases, the
employer's defense is confined to an unduly narrow definition of
"business necessity" that is significantly more restrictive than
that established by the Supreme Court in QrigaA .and in two
decades of subsequent decisions. Thus, unable to defend
legitimate practices in court, employers will be driven to adopt
quotas in order to avoid liability.

t Proponents of S. 2104 assert that it is needed to overturn
the'Supreme Court's WardasCove decision and restore the law that
had existed since the gx~gra case in 1971. S. 2104, however,
does not in fact codify gdgg or the Court's subsequent
decisions prior to Wardg Cove. Instead, S. 2104 engages in a
sweeping rewrite of two decades of Supreme court jurisprudence,
using language that appears in no decision of the Court and that
is contrary to principles acknowledged even by Justice Stevens'
dissent in Wards Cove: "The opinion in Grigga made it clear
that a neutral practice that operates to exclude minorities is
nevertheless lawful if it serves a valid business purpose."

I am aware of the dispute among lawyers about the proper
interpretation of certain critical language used in this portion
of S. 2104. The very fact of this dispute suggests that the
bill is not codifying the law developed by the Supreme Court in
GrigA and subsequent cases. This debate, moreover, is a sure
sign that S. 2104 will lead to years -- perhaps decades -- of
uncertainty and expensive litigation. It is neither fair nor
sensible to give the employers of our country a difficult choice
between using quotas and seeking a clarification of the law

through costly and very risky litigation.

S. 2104 contains several other unacceptable provisions
as well. One section unfairly closes the courts, in many
instances, to individuals victimized by agreements, to which
they were not a party, involving the use of quotas. Another

p section radically alters the remedial provisions in Title VII of
the Civil Rights Act of 1964, replacing measures designed to
foster conciliation and settlement with a new scheme modeled on
a tort system widely acknowledged to be in a state of crisis.
The bill also contains a number of provisions that will create
unnecessary and inappropriate incentives for litigation. These
include unfair retroactivity rules; attorneys fee provisions
that will discourage settlements; unreasonable new statutes of
limitation; and a "rule of construction" that will make it
extremely difficult to know how courts can be expected to apply
the lay. In order to assist the Congress regarding legislation
in this area, I enclose herewith a memorandum from the Attorney
General explaining in detail the defects that make S. 2104
unacceptable.

more
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our goal and our promise has been equal opportunity and
equal protection under the law. That is a bedrock principle
from which we cannot retreat. The temptation to support a
bill -- any bill -- simply because its title includes the words
"civil rights" is very strong. This impulse is not entirely
bad. Presumptions have too often run the other way, and our
Nation's history on racial questions cautions against

complacency. But when our efforts, however well intentioned,
result in quotas, equal opportunity is not advanced but
thwarted. The very commitment to justice and equality that is
offered as the reason why this bill should be signed requires me
to veto it.

Again, I urge the Congress to act on my legislation before
adjournment. In order truly to enhance equal opportunity,
however, the Congress must also take action in several related
areas. The elimination of employment discrimination is a vital
element in achieving the American dream, but it is not enough.
The absence of discrimination will have little concrete meaning
unless -jobs are available and the members of all groups have the
skills and education needed to qualify for those jobs. Nor can
we expect that our young people will work hard to prepare for
the future if they grow up in a climate of violence, drugs, and
hopelessness.

In order to address these problems, attention must be given
to measures that promote accountability and parental choice in
the schools; that strengthen the fight against.violent criminals
and drug dealers in our inner cities; and that help to combat
poverty and inadequate housing. We need initiatives that will
empower individual Americans and enable them to reclaim control
of their lives, thus helping to make our country's promise of
opportunity a reality for all. Enactment of such initiatives,
along with my Administration's civil rights bill, will achieve
real advances for the cause of equal opportunity.

GEORGE BUSH

THE WHITE HOUSE,
October 22, 1990.
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@ffice of the Attorney generall

Washington.(l..20538

October 22, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: DICK THORNBURGH
ATTORNEY GENERAL

SUBJECT: S. 2104, the "Civil Rights Act of 1990"

This memorandum sets forth my views, and those of the
Department of Justice, on S. 2104, the "Civil Rights Act of
1990." Although the bill contains some provisions that we both
would like to see become law, S. 2104 is fatally flawed.

On May 17, 1990, in a Rose Garden speech marking the
reauthorization of the Civil Rights Commission, you outlined the
principles that would guide the approach of your Administration
to civil rights legislation. You stated that: (1) civil rights
legislation must operate to obliterate consideration of factors
such as race and sex from employment decisions; (2) it must
reflect fundamental principles of fairness that apply throughout
our legal system; and (3) it should strengthen deterrents against
harassment in the workplace based on race, sex, religion, or
disability, but should not produce a new and unjustified lawyers'
bonanza.

S. 2104 is not consistent with these principles. It creates
powerful incentives for employers to adopt quotas in order to
avoid litigation. It shields discriminatory consent decrees from
legal challenge under many circumstances. And it contains
several provisions that will serve primarily to foster litigation
rather than conciliation and mediation.

I. INCENTIVES FOR EMPLOYERS TO ADOPT QUOTAS

Sections 3 and 4 of S. 2104 create strong incentives for
employers to adopt quotas. Although putatively needed to
"restore" the law that existed before the Supreme Court's opinion
in Wards Cove Packing Co. v. Atonio, 109 5. Ct. 2115 (1989),
these sections actually engage in a sweeping rewrite of the law
of employment discrimination.

In Griqqgs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of
1964 prohibits hiring and promotion practices that
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unintentionally but disproportionately exclude persons of a
particular race, sex, ethnicity, or religion unless these
practices are justified by business necessity. Law suits
challenging such practices are called "disparate impact" cases,
in contrast to "disparate treatment" cases brought to challenge
intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate
impact. In 1988, the Court greatly expanded the scope of the
doctrine's coverage by applying it to subjective hiring and
promotion practices (the court had previously applied it only in
cases involving objective criteria like diploma requirements and
height-and-weight requirements). Justice O'Connor took this
occasion to explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
standards that would operate to prevent the expansion of
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out:

"[T]he inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . (E]xtending
disparate impact analysis to subjective employment practices
has the potential to create a Hobson's choice for employers

and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective
means of avoiding expensive litigation and potentially
catastrophic liability, such measures will be widely
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."
Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion).

The following year, in Wards Cove, the Court considered
whether the plaintiff or the defendant had the burden of proof on
the issue of business necessity. Resolving an ambiguity in the
prior law, the Court placed the burden on the plaintiff.
Supporters of S. 2104 argue that this rule imposes an
unreasonable burden on employees, and have claimed that
legislation is needed to redress this imbalance. As you know,
your Administration is prepared to accept the shifting of that

burden to the defendant.

Sections 3 and 4 of S. 2104, however, go far beyond this
shift in the burden of proof. First, the bill effectively
creates a new presumption of discrimination whenever a plaintiff
shows a sufficient statistical disparity in the racial, sexual,
ethnic, or religious makeup of an employer's workforce, even if
the plaintiff fails to identify any employment practice that has
caused the disparity. Second, it defines "business necessity" in



an unduly restrictive way. Finally, it imposes unreasonable
restrictions on the type of evidence an employer may use in
proving business necessity. In combination, these provisions
will force employers to choose between (1) lengthy litigation,
under rules rigged heavily against them, or (2) adopting policies
that ensure that their numbers come out "right." Put another
way, the bill exerts strong pressure on employers to adopt
surreptitious quotas.

A. THE PRESUMPTION OF DISCRIMINATION ARISING FROM
STATISTICAL DISPARITIES

Under Section 4, a plaintiff may bring a disparate impact
case by alleging that a "group of employment practices results
in" significant statistical disparity. "Group of employment
practices" is very broadly defined in Section 3 to include any
"combination of employment practices that produces one or more
decisions with respect to employment . .

That definition provides no limitation whatsoever: all
practices that combine to produce, say, hiring decisions -- for
example, use of a high school graduation requirement, plus an
interview, plus job references, plus a requirement of a clean
criminal record -- all could be lumped together as a single
"group." Thus, if an employer's bottom line numbers are
"wrong," the employer can be forced to prove that every practice
is required by "business necessity."

Section 4 includes language emphasizing this point.
Subsection (k) (1) (B) (i) states that "except as provided in clause
(iii), if a complaining party demonstrates that a group of
employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or
practices within the group results in such disparate impact"
(emphasis added). The exception in clause (iii) seems at first
to state the opposite, but actually takes away what it seems to
give. Specificity is not required where the defendant has
"failed to keep such records" as are "necessary to make [the]
showing" of specifically which "practice or practices are
responsible for the disparate impact."

Thus, the bill requires any employer whose workforce has the
"wrong" bottom line numbers to point to records showing that one
of its practices could have been challenged as "responsible for"
the disparate impact. This is not a mere recordkeeping
requirement: it is essentially a transfer from the plaintiff to
the defendant of the obligation to make out the bulk of the
plaintiff's prima facie case. The transfer of obligations is
merely disguised as a recordkeeping requirement. An employer who
cannot meet the burden created by this rule faces the prospect of
defending all of its employment practices under the business

F necessity test.
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This concealed obligation does not merely create all the
record-keeping burdens one would imagine, but also a classic
Catch-22: if an imbalance in the employer's workforce is caused
by something other than the employer's practices (by housing
patterns, for example), so that the employer could not possibly
have kept records showing which of its practices was responsible
for the imbalance (because none was), a prima facie case will
nevertheless be deemed to have been established because the group
of practices "results in" a disparate impact and the employer
cannot possibly explain it from his own records.

The notion of allowing plaintiffs to attack a "group of
practices" without showing that each member of the group has
caused a disparate impact has absolutely no basis in Supreme
Court precedent. All Supreme Court cases prior to Wards Cove
focused on the impact of particular hiring practices, and
plaintiffs have always targeted those specific practices. See
Grigs v. Duke Power Co., 401 U.S. 424 (1971); Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975); Dothard v. Rawlinson, 433 U.S.
321 (1977); New York City Transit Authority v. Beazer, 440 U.S.
568 (1979); Connecticut v. Teal, 457 U.S. 440 (1982); Watson v.
Fort Worth Bank & Trust Co., 108 S. Ct. 2777 (1988). The new
rule created in S. 2104 is inconsistent with a fundamental
principle of civil litigation: that the plaintiff is obliged to
identify what act of the defendant is responsible for the
plaintiff's injury. Even apart from other defects in Sections 3
and 4 of this bill, the treatment of "groups of practices"
creates extremely powerful incentives for employers to adopt
quotas rather than go through the litigation necessary to
establish the "business necessity" of every one of their
employment practices.

B. THE BUSINESS NECESSITY DEFINITION AND THE EVIDENTIARY
RESTRICTIONS

The risk of surreptitious quotas created by the bill's
provisions on "groups of practices" is compounded by S. 2104's
unreasonably restrictive definition of "business necessity" and
by evidentiary restrictions imposed on employers trying to meet
the "business necessity" test. I will discuss each in turn.

1. The Business Necessity Definition

S. 2104 forces employers to defend any employment practice
"involving selection" by showing a "significant relationship to
successful performance of the job." This standard is new; it is
found nowhere in any holding of the Supreme Court. On its face,
it is defective because a narrow requirement of this type denies
that there can be legitimate and desirable selection or promotion
practices aimed at objectives other than successful job

performance. Moreover, its very novelty guarantees that it will
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generate litigation for employers seeking to defend themselves.
Finally, the bill's peculiar treatment of prior cases is likely
to suggest to courts that ambiguities should be resolved against
employers. In combination, these defects again make it likely
that employers will adopt quotas rather than risk expensive
litigation whose outcome will be highly uncertain.

First, simply taking the definition literally, S. 2104 would
preclude employers from using hiring or promotion practices
serving many legitimate business objectives. Consider, for
example, an employer with a policy under which promotions are
given only to employees who receive "outstanding" ratings in
their current jobs. The justification for such a policy might be
that it provides an incentive for all employees to perform in an
outstanding manner, thereby promoting overall efficiency within
the firm. Under S. 2104, however, the employer could not rely on
that justification. Rather, he or she would have to attempt to
prove that outstanding performance in an employee's current job
was "significant[ly) related) to successful performance" of the
next job. In many cases, this might be impossible.

There is no sound policy reason for confining in this way
the justifications an employer may offer for its selection
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.g., Griqqs v. Duke Power
Co., 401 U.S. 424, 432 (1971); New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979); Watson v. Fort Worth Bank
& Trust Co., 108 S. Ct. 2777, 2790 (1988) (plurality opinion).
Indeed, the Wards Cove dissent itself made clear that under
Grigs any "valid business purpose" would suffice. Wards Cove
Packing Co. v. Atonio, 109 S. Ct. 2115, 2129 (1989) (Stevens, J.,
dissenting).

The statement in S. 2104 that the definition of business

necessity is intended to codify Grigs cannot alter the
inconsistency between the bill's text and the language of Griqgs,
or the inconsistency between the bill's text and almost two
decades of Supreme Court precedent interpreting Griqqs. Instead,
it merely guarantees confusion as courts attempt to sort out
precisely what Congress had in mind. This confusion will be
time-consuming and very expensive. And it will bring no benefit
to the victims of discrimination.

Finally, in attempting to interpret the confusing definition
of "business necessity," some courts would likely come to the
conclusion that Congress intended to bring about certain highly
undesirable results. First, the bill states that it is designed
to overrule Wards Cove's "treatment of business necessity as a
defense." Part of that treatment of business necessity, though,
was the Court's rejection of the view that an employer is
required to show that the "challenged practice [is] 'essential'
or 'indispensable' to the employer's business." Wards Cove

5
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Packing Co. v. Atonio, 109 S. Ct. 2115, 2126 (1989). As the
Supreme Court noted, "this degree of scrutiny would be almost
impossible for most employers to meet, and would result in a host
of evils," including quotas. Id. Rather, the Court quite
reasonably found that "the dispositive issue is whether a
challenged practice serves, in a significant way, the legitimate
employment goals of the employer." Id. at 2125-2126 (citing
Watson and Beazer as well as Griggs). On this issue, as pointed
out above, the dissent in Wards Cove is in agreement.

In light of these statements, a statutory provision
overruling "the treatment of business necessity" in Wards Cove
could reasonably be interpreted by many courts as returning the
bill's definition of business necessity to the widely criticized
standard included in the original incarnation of S. 2104
("essential to effective job performance"). This inference would
be strengthened by two other provisions of the bill: Section 2
("Findings and Purposes") and Section 11 ("Construction").
Working in tandem, Sections 2 and 11 would likely lead some
courts to resolve ambiguities in the bill against prior decisions
by the Supreme Court and against defendants.

2. Evidentiary Restrictions

Finally, employers who must attempt to meet the business
necessity test must do so by means of "demonstrable evidence."
This is a new term invented by the bill, and no definition is
provided. The bill contains a long list of types of evidence
that courts may "receive," but the bill does not say that any of
these necessarily constitutes "demonstrable evidence." Courts
will likely understand the use of this new term (particularly in
light of Sections 2 and 11 of the bill) to mean that Congress is
referring to some category of evidence that is narrower than the
category of evidence on which courts would otherwise rely. The
effect of this provision, then, will apparently be to indirectly
raise the burden of proof on the defendant beyond what it would
otherwise be.

I am not aware that any justification has been offered for
restricting the kind of evidence on which courts may rely in this
context. Nor do I believe that it is advisable to force the
courts to engage in guessing games about the meaning of a novel
term like "demonstrable evidence." As with several other aspects
of Sections 3 and 4 of S. 2104, this provision will cause
uncertainty among attorneys who must advise employers about the
meaning of the law, and it will cause confusion in the courts.
No good purpose will be served, and a great deal of pointless
expense will be imposed on those who must live under this new
legislation.

6



C. CONCLUSION

So far as I am aware, there is no reported judicial decision
indicating any need for a legislative modification of the manner
in which the courts handle groups(] of employment practices"
under disparate impact theory. The rule created in S. 2104,
moreover, is contrary to fundamental principles of civil
litigation, and it is likely to lead in practice to unjust
results.

There is no sound policy reason for the imposition of
artificial restrictions of the kind created by S. 2104 on the
justifications that employers may offer for legitimate employment
practices. Similarly, there is no sound policy reason for
imposing on defendants evidentiary restrictions that exist
nowhere else in the law and that are not even clearly spelled out
in the proposed statute.

The effect of these proposed changes in the law is clear:
these provisions, if they are enacted, would exert strong
pressure on employers to avoid having to defend their employment
practices; the only practicable way for employers to do this
would be to avoid the statistical disparities that would require
them to mount such a defense. In short, many employers will see
no real alternative to adopting quotas.

II. FUNDAMENTAL FAIRNESS AND THE INSULATION OF QUOTAS FROM LEGAL
CHALLENGE

The bill in its current form also promotes quotas through
its treatment of discriminatory consent decrees. It does this by
totally denying certain individuals access to the courts to
challenge illegal agreements -- in which these individuals had no
part -- prescribing quotas that exclude them from employment
opportunities.

Section 6 of S. 2104 would overrule the Supreme Court's
decision in Martin v. Wilks, 109 S. Ct. 2180 (1989). That case
arose in the context of a civil rights action, but it turned on
principles of fairness and access to court that apply in every
situation. The Court held that white firefighters who had not
been parties to a consent decree that mandated racial preferences
could have their day in court to contend that the decree violated
their civil rights.

Section 6 would in many circumstances cut off this right and
deny some persons, who were never notified of these decrees and
had no chance to challenge them, their right to sue. For
example, a plaintiff denied a promotion as a result of a
discriminatory consent decree in place ten years before the
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plaintiff was hired would in some circumstances be precluded by
Section 6 from challenging the decree.

At the outset, it must be stressed that only certain
settlements or consent decrees can be successfully challenged
after Martin v. Wilks: those containing provisions that violate
an innocent third party's rights under Title VII or the
Fourteenth Amendment. The only justification offered for this
provision is the systemic interest in the finality of judicial
resolution of disputes. But while that interest is important, it
should not be pursued at the cost of the requirement of
fundamental fairness that underlies our judicial system, in which
individuals are traditionally guaranteed a meaningful opportunity
to assert their interests in court before they are bound by
judicial action.

Moreover, the concern at which Section 6 is assertedly
directed, viz. the fear of repeated challenges to the same
decree, is largely chimerical. Existing legal doctrines are
already adequate to head off nonmeritorious challenges to
decrees. The doctrines of law of the case, res judicata, and
stare decisis will allow courts to deal with them summarily at
little expense in time or money to the parties. In addition, the
rules of joinder make it relatively easy for parties to ensure
that affected people have their day in court in the original
action. The threat of an award of attorney fees against the
losing party who brings a frivolous suit is a further deterrent
to such challenges.

The bill's treatment of discriminatory seniority systems is
in stark contrast with its treatment of discriminatory consent
decrees. In dealing with seniority systems, Section 7(b) of the
bill appropriately corrects a defect in current law by allowing a
plaintiff to challenge a discriminatory seniority system or
practice at the time it is applied to the plaintiff. Current law
requires the challenge to be made at the time of the adoption of
the seniority system. Consistent with the view taken by your
Administration, proponents of S. 2104 have rightly argued that
this is unreasonable and should be corrected by legislation.

So far as I am aware, S. 2104's sponsors have given no
explanation for this inconsistency between Sections 6 and 7(b) of
their bill. The effect of it, however, is quite clear: unlike
seniority systems, consent decrees have frequently contained
provisions establishing hiring and promotion quotas or racial
preferences. Section 6 prevents legal challenges to such
provisions. Thus, far from enhancing civil rights, Section 6
severely abridges them.

Section 9 contains a provision complementing the provisions
in Section 6. For the first time, Title VII would say that
certain civil rights plaintiffs -- those challenging the legality
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of quotas adopted under a consent decree -- could be required to
pay attorneys fees where their lawsuit was neither frivolous nor
otherwise unreasonable. The clear effect would be to discourage
many challenges to illegal discrimination. The creation of
fundamentally unfair obstacles to the vindication of our
citizens' civil rights has no place in a civil rights bill.

Proponents of S. 2104 argue that Section 13 of the bill,
which states that nothing in the bill "shall be construed to
require or encourage an employer to adopt hiring or promotion
quotas," is a sufficient answer to the concerns raised here and
in Part I of this memorandum. In fact, however, Section 13 is
entirely unresponsive to them. The problem with Sections 3 and 4
is not that they directly require or encourage quotas, but rather
that employers will in fact choose to adopt quotas in order to
avoid having to defend their hiring practices under the
unreasonable litigation rules established by the bill. And the
problem with Section 6 is not that it requires quotas, but that
it insulates them from challenge. In fact, in its present form,
Section 13 has an exception from the anti-quota language (and
from all other provisions in the bill) for quotas that might be
contained in some court-ordered remedies, affirmative action
plans, or conciliation agreements.

III. EXPANSION OF REMEDIES UNDER TITLE VII AND PROVISIONS
AFFECTING THE INCENTIVES FOR LITIGATION

Section 8 of S. 2104 radically alters the Civil Rights Act
of 1964 by making available unlimited compensatory damages, as
well as punitive damages and jury trials, in most cases under
Title VII.

As you noted in your May 17 speech, federal law should
provide an adequate deterrent against harassment in the

workplace, and additional remedies are needed to accomplish this
goal. Although S. 2104 imposes a partial cap on punitive
damages, thereby setting an important precedent in the area of
federal tort remedies, the expansion of remedies contained in
Section 8 is excessive. Section 8 is not confined to filling the
gap where existing remedies are inadequate, such as in many cases
of sexual harassment. Rather, it imports into our employment
discrimination laws the entire panoply of tort remedies, punitive
damages, and jury trials, which runs counter to the concepts of
mediation and conciliation upon which Title VII is based. This
will create unnecessary and counterproductive litigation, serving
the interests of lawyers far more than the interests of aggrieved
employees.

Other provisions in S. 2104 will also contribute
unnecessarily to fostering litigation instead of conciliation.
An amendment to 42 U.S.C. 2000e-5(k), for example, permits
plaintiffs to recover attorneys fees for continuing to litigate

9



even if the judgment they ultimately obtain is less favorable
than a settlement offer they rejected. Similarly, a new
paragraph (2) in 42 U.S.C. 2000e-5k creates special rules
impeding waiver of attorney's fees as part of settlement, which
will inevitably discourage settlements because defendants will
not be able to estimate accurately the total cost of the
settlement to which they are being asked to agree.

Several other provisions of this bill have little to do with
promoting civil rights. Rather, they seem principally designed
to give plaintiffs special and unwarranted litigation advantages.
Section 7(a) gives plaintiffs 2 years, rather than 180 days (or,
in certain cases, 300 days), to file discrimination claims.
Section 11 creates a special legislative rule of construction for
civil rights cases that seems intended to encourage courts to
resolve cases in favor of plaintiffs whenever possible. And
Section 15 unfairly applies the changes in the law made by S.
2104 to cases already decided.

IV. CONCLUSION

S. 2104, in the form in which it has been presented to you,
is seriously flawed. While it contains certain desirable
provisions, these sections are greatly outweighed by the portions
of the bill that are objectionable in the particulars specified
above. Taken as a whole, S. 2104 would do far more to disrupt
our legal system and to disappoint the legitimate expectations of
our citizens for equal opportunity than it would to advance the
goal, to which you and I are both committed, of strengthening the
laws against employment discrimination.

I

10

---- - ------



2
/

THE WHITE HOUSE

WASHINGTON

November 26, 1990

MEMORANDUM FOR C. BOYDEN GRAY

FROM: NELSON LUND9 44

SUBJECT: Civil Riahts Letter from CEO of Georaia-Pacific

The incoming letter seemed to me to suggest that the writer knows
the President personally, although we have no hard evidence of
this. Jan Burmeister defers to us as to who should sign the
reply.

Given the possibility that the man knows the President, and in
light of his fairly substantial position, and because Roger
Porter answered an earlier letter from him, I'm inclined to think
that a letter from me isn't good enough. Accordingly, I've
drafted the reply for your signature.

Attachment
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THE WHITE HOUSE

WASHINGTON

September 26, 1990

MEMORANDUM FOR SHIRLEY M. GREEN
SPECIAL ASSISTANT TO THE PRESIDENT

FOR PRESIDE TIAL MESSAGES AND CORRESPONDENCE

FROM: NELSON LUN
ASSOCIATE O0SEL TO THE PRESIDENT

SUBJECT: Attached Correspondence from T. Marshall
Hahn, Jr. Re: Civil Rights

It appears that Mr. Hahn may know the President.
he should get something more than the robo.

If so, perhaps

-7

7

1)Ot in PCON

2) No exchange during VP days

3) CTRK shows his first letter was answered by Roger Porter on
substance 3/89

4) 9/89 his term on the President's Export Council was up.

5) They can draft for GB sig if they want, but he should get a
substantive repy which only they can draft.

6) We'll put him in our next batch of questions for Patty.



-Georgia-Facific Corporation Pechtre Sreet, N
Atlanta, Georgia 30348
Telephone (404) 521-5220

T Marshall Hahn, Jr
Chairman of the Board and
Chief Executive Officer

September 11, 1990

President George Bush
The White House
Washington, DC 20500

Dear Mr. President:

I want to thank you and your staff for the
excellent work you did in trying to negotiate a
fair and reasonable civil rights bill. I also want
to thank you for making the strong commitment you
did to veto legislation which would result in
employment quotas.

Even with the amendments that were adopted during
floor debate, both the House and Senate versions of
the bill remain objectionable to Georgia-Pacific
and, to my knowledge, to the rest of the business
community.

The amendments do not change the fact that the
bills are quota bills. Our attorneys continue to
advise me that implementing quotas may still be the
best way to avoid lawsuits. The managers of our
mills do not have the time to learn the complex
hiring rules which would accompany passage of the
bill as written. The easiest course of action for
them may be to simply hire by quota. The language
stating that the bills are not intended to be quota
bills is for all practical purposes meaningless.

The most important issue to the business community,
especially to small business, is the question of
remedies. Title VII was originally intended to be
a conciliatory statute, to provide a "make whole"
remedy for aggrieved persons. By allowing jury
trials and damages, the proposed legislation
thoroughly contradicts that intent. It turns every
employment decision into a potential lawsuit.
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Page Two
President George Bush

Thank you for your support. We stand behind you in
your efforts to achieve fair and workable civil
rights legislation.

Sincerely,
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ORRIN G. HATCH
UTAH

UNITED STATES SENATE

WASHINGTON,D C

September 5, 1990

~:
- I,

~ P ~

Dear Boyden:

Thank you for your kind letter of August 9,
1990. I just got back to the office after spending
nearly a month in Utah and will certainly want to
preserve that letter.

You are a great friend and a great lawyer.

Warmest personal regards,

Orrin G. Hatch
United States Senator

The Honorable C. Boyden Gray
Counsel to the President
The White House
Washington, DC 20500
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TALKING POINTS REGARDING NEGOTIATIONS WITH WILLIAM COLEMAN

Coleman, evidently, has been arguing that the Sununu-Kennedy
agreement on 'business necessity" -- which then was rejected by
Kennedy -- would have permitted businesses always to require high
school diplomas as a hiring practice. We have been told that
Coleman has the Hill "worried" about this argument and that the
Administration needs to respond to the problem by having Governor
Sununu negotiate a 'fix" directly with Coleman.

* Who on the Hill 3g #worried"?

Our best intelligence is that no Member in either the House
or Senate who is necessary to sustain the President's veto is
bothered, concerned, or even taking serious the Coleman argument.
His pitch has not had any impact on the Hill. Even other
supporters of Kennedy-Hawkins are not using this argument.

* Who is Coleman reoresentina?

Governor Sununu-should negotiate only with a legitimate
counterpart -- a principal at the highest level on the other
side. As best we can tell, Coleman is operating with the
acquiescence of Kennedy and the civil rights groups, but not at
their direction. This creates a situation whereby the civil
rights groups and Kennedy retain the power to disavow Coleman's
actions while the Administration is unable to do the same. The
chances are great that we will end up negotiating against
ourselves.

* Members suncortina the Administration are stronger today
than they were two months ago.

I

Our veto strength is solid, nearly unassailable. During the
August recess, Members expected to be hit hard in their districts
for supporting the Administration on civil rights. It did not
happen. Members have returned from the recess convinced this is
an "inside the Beltway" issue. There is no clamor across the
country for this legislation.

* Thenonly-concern the Members have is with the commitment of
the Administration.

Members remain suspicious of the Administration's position.
They are very concerned that they not end up to the right of the
President. Members are already on the record. If the
Administration cuts a new deal now, particularly one that does
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not address all the problems with Kennedy-Hawkins, Members will
feel betrayed and our ability to depend on our Hill allies on any
issue in the future will be severely impacted.

* We must 1et our allies on the Hill )now what wvpAre doing.

They will view any negotiations with the civil rights groups
as a disaster. But, if they hear about such negotiations from
any source other than us (and they will), our coalition will
begin to crumble. We must frame this issue for the Hill so that
our friends don't feel abandoned. If we do not, then they will
go and negotiate the best deal they can get from Kennedy, we will
lose our veto strength, and the Administration will not have a
significant role in the process. Keep in mind: our friends do
not trust us.

* Ay neootiations should be from the Eassebaum/Laralce
substitute.

The debate on the Hill was between Kennedy-Hawkins -and the
Kassebaum/LaFalce substitute. Our friends on the Hill did not
adopt the rejected Sununu language as their vehicle. In fact,
they rejected it forcefully when Sununu met with Senator Dole and
others during the debate in the Senate. Any movement to soften
further the rejected Sununu language is unacceptable to our
allies.

Furthermore, we have framed the debate. Kennedy-Hawkins is
a quota bill, the Kassebaum/LaFalce substitute is a real civil
rights bill. Everyone understands the difference between the
bills and we have the edge in the rhetoric. If we negotiate from
any vehicle other than the substitute, we will be viewed as
rejecting the substitute. That will upset at least two Members.
More likely, it will upset thirty five Senators and 154
Congressmen.

* Wtecan Win.

We are on the verge on winning a battle that will set the
stage for all future negotiations on civil rights. Our friends
on the Hill have stood up to the civil rights groups and the sky
has yet to fall. All that remains is for the President to veto a
very bad bill. If he does, and the world doesn't end, we will be
in a stronger position next year. If we cave, things will only
get worse. And, the President won't get any credit.

In 1981, the last Administration stood up to union blackmail
in the PATCO strike. The Administration's hardline response to a
previously powerful opponent set the stage for a decade of union
negotiations and legislation. The unions still have not
recovered their past strength.

LOW 22991'S01 301 ddO S, 1UdBNBO A3Nd01.l'U N0dA69:11 066 T-81--dBS

/
K.

1-

PV

910 , d GLZ99GV6



THE WHITE HOUSE
CORRESPONDENCE TRACKING WORKSHEET

DATE RECEIVED: SEPTEMBER 20, 1990

NAME OF CORRESPONDENT: MR. FRANK J. LANDY

SUBJECT: URGES WORDING CHANGES TO THE CIVIL RIGHTS ACT

OF 1990

- - - - - -- --- - - -

ACTION

ID# 176119

S 2AD

DISPOSITION

ROUTE TO:
OFFICE/AGENCY (STAFF NAME)

ACT DATE TYPE C COMPLETED
CODE YY/MM/DD RESP D YY/MM/DD

JOHN SUNUNU
REFERRAL NOTE:

ORG 90/09/20 o//Xi ~C

/ REFERRAL NOTE:

REFERRAL NOTE:

REFERRAL NOTE:

-------------- E- ll()-7

lo

------------
------------ ------

REFERRAL NOTE:

/47a

A2 - av 19e

All.? I ---
fNCOMING

--- -- -- -- ------ - -- -- --

7--7 -- ------ ----

-kCOMMENTS:

ADDITIONAL CORRESPONDENTS: MEDIA:L INDIVIDUAL CODES:

CS MAIL USER CODES: (A)
(C)

*ACTION CODES: *DISPOSITION *OUTGOING
*CORRESPONDENCE:

*A-APPROPRIATE ACTION *A-ANSWERED *TYPE RESP=INITIALS
*C-COMMENT/RECOM *B-NON-SPEC-REFERRAL OF SIGNER
*D-DRAFT RESPONSE *C-COMPLETED CODE = A
*F-FURNISH FACT SHEET *S-SUSPENDED *COMPLETED = DATE OF
*I-INFO COPY/NO ACT NEC* OUTGOING
*R-DIRECT REPLY W,/COPY
*S7FOR-SIGNATURE
*X-INTERIM REPLY

REFER QUESTIONS AND ' ROUTING UPDATES TO CENTRAL REFERENCE
(iOOM 759OEOB) EXT-2590
KEEP THIS WORKSHEET ATTACHED TO THE ORIGINAL INCOMING
LETTER AT ALL TIMES AND SEND COMPLETED RECORD TO RECORDS
MANAGEMENT.



/

SOCIETY FOR INDUSTRIAL AND ORGANIZATIONAL PSYCHOLOGY, INC.

Division 14 of the American Psychological Association
Organizational Affiliate of the American Psychological Society

Secretary
Elaine 0 Pulakos
HumARO
1100 S Washington St
Alexandria, VA 22314
Phone. (703) 549-3611

Financial Officer
Manuel London
The Harriman School
306 Harriman Hall
SUNY-Stony Brook
Stony Brook, NY 11794-3775
Phone (516) 632-7159

President-Elect
Richard J Klimoski

Past President
Neal W Schmitt

APA Council Representatives
Wayne F Cascio
Irwin L. Goldstein
Paul W Thayer
Sheldon Zedeck

Members-at-Large of
Executive Committee

James L Farr
Susan E Jackson
Allen I Kraut

COMMITTEE CHAIRS
Awards

William K Balzer

Committee on Committees
Lynn R Offermann

Continuing Education
and Workshop

R Stephen Doerflein
Elliott D Pursell

Education and Training
Ronald G. Downey

External Affairs
Donald D Davis

Fellowship
Richard D Arvey

Frontiers Series
Irwin L. Goldstein

Long Range Planning
Allen 1. Kraut

Membership
Wayne J Camara

Practice Series
Douglas W Bray

Professional Affairs
Margaret R. Ingate

Program
APA: Katherine J. Klein
SIOP: Michael A Campion

Scientific Affairs
Paul R Sackett

Society Conference
Ronald D Johnson

State Affairs
Val Markos

TIP Newsletter
Steve W J Kozlowski

President
Frank J Landy
Psychology Department
Pennsylvania State University
University Park, PA 16802
Phone (814) 863-1718

Administration Office
617 East Golf Road
Suite 103
Arlington Heights, IL 60005
Phone (708) 640-0068

September 19, 1990

Honorable John H. Sununu
Chief of Staff
The White House
Washington, DC 20500

Dear Governor Sununu:

As you may remember from earlier correspondence, the Society of
Industrial and Organizational Psychology is a 2400-member organization and a
Division of the American Psychological Association, an association of over 90,000
psychologists. The members of our Society are centrally involved in employee
selection issues. Our Society's publication entitled, Princiles for the Validation
and Use of Personnel Selection Procedures is commonly referred as a leading
statement of the most current scientific thinking on personnel selection issues. They
are frequently cited in Federal District Court cases on issues related to employment
discrimination. In addition, our members conduct the research and practice that
underlies legislative, judicial and administrative action at the local, state and federal
level. Thus, we have followed with great interest the development of the Kennedy-
Hawkins Civil Rights Act of 1990.

We have been monitoring the progress of the Civil Rights Act of 1990 as
closely as possible during the discussions of this bill in both the House and Senate.
On a number of occasions, we have suggested wording changes that would make the
bill compatible with the current thinking of scientists who are expert in the area of
selection testing. Unfortunately, our suggestions have not yet been implemented
into the language of the bill. It appears to us that the language of HR4000 exceeds
the Griggs doctrine and, further, that this non-Griggs language is technically
unacceptable and at odds with professional standards. Even though there are
legislative disclaimers to the contrary, it is still possible that employers might choose
to adopt quotas rather than challenge what might appear to be an impossble
standard of proof. For that reason, I would like to urge members of the conference
committee to make the appropriate changes. Any influence you might bring to bear
on this issue would be greatly appreciated. Below, I have listed our concerns.

1. In HR4000, the term "group of practices" is ambiguous. On many (if
not most) occasions, employers use combinations of tests, or test "batteries" to make
hiring decisions. It is well accepted in measurement theory that a combination is
often more valid than any of its pieces. In other words, the predictive power
accumulates across the different components of the combination. Our concern
centers on Section 4 (B), i. and ii. It is our fear that this important combination
principle is lost and that employers will be required to show that each of the tests in
the battery either has no adverse impact or sufficient validity tro stand on its own,
even though the battery combination is demonstrably job related. In this case, we
have drowned the baby in the bathwater. The employer, once again, might be
tempted to either eliminate a procedure that contributes to validity or to simply
make sure that there is no adverse impact. It is obvious that the best way to
eliminate adverse impact is through the adoption of quotas.
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2. As before, we are concerned about the eventual interpretation of the term
"significant" relationship. If this is interpreted as statistical significance, then it substantially
alters the Griggs doctrine. Rather than lay the groundwork for later confusion, we continue
to urge the use of the term "manifest" relationship. As I indicated in an earlier letter, this
battle has been fought long ago and a compromise has been reached between those
representing the interests of plaintiffs and defendants in Title VII cases. The language of
HR4000 simply creates new chaos to replace order and understanding.

3. The use of the term successful to describe job performance creates an
inappropriate dichotomy. It is a well accepted principle in our profession (a principle with
wide empirical support) that performance is continuous and not dichotomous. There is no
magic line that separates successful from unsuccessful performance. Rather, the generally
accepted principle is that higher scores imply higher performance. This principle is clearly
stated in the document that has been widely cited in Title VII litigation and published by
our Society. The document to which I refer is titled "Principles for the Validation and Use
of Personnel Selection Procedures" published in 1987. The following statement appears on
p. 24 of that document:

"If a selection instrument measures a substantial and important part of the job
reliably, and provides adequate discrimination in the score ranges involved, persons
may be ranked on the basis of its results."

It is clear from this statement that ranking of candidates from the top scorer to the bottom

scorer should be the rule rather than the exception. For this reason, we are concerned
about the implications of the term "successful" performance in HR4000. In addition, this
terminology might suggest that the standard for comparison is minimal qualifications
necessary to perform the job. Griggs, on the other hand, permitted employers to adopt
higher standards rather than only minimal ones.

4. The term "performance on the job" also creates problems. As we have stated
previously, many employers have legitimate concerns with employee behaviors such as
absenteeism, tardiness, accident rate, and turnover. In fact, many of these outcomes are
more closely related to employer profitability or effectiveness than more traditional
measures of performance. For that reason, we fear that the term "job performance" is too
restrictive and would like to see the concept expanded to include all relevant job behaviors
(including those listed above).

5. Finally, one might construe the language in HR4000 specifying performance on
the job to imply that a new validation study must be conducted for each and every job in
each and every situation. This principle has been dubbed "situational specificity" and has
been clearly abandoned by our profession. The corner stone of applied prediction (and in
fact, of all science) is the notion of generalizability. We conduct research in order to apply
the results to similar situations. This is just as true in employee testing as it is in cancer
research. In medical research, when the clinical trials are completed and the results
satisfactory, the drug is presented for use in a range of situations that involve particular
symptoms. One does not conduct new clinical trials in each city with each doctor for each
patient. The same is true in testing. When we have gathered sufficient evidence to
demonstrate that a particular test is predictive of performance for a job title or job family, it
is not necessary to "re-validate" that test for similar uses in other settings. To be sure, one
would require that the test user demonstrate the similarity of the situations (e.g. through a
comparison of job analysis results) but a new validation study would not be required. This
principle is the cornerstone of the concept of validity transport, a concept well recognized in
both professional (e.g. SIOP Principles) and administrative (e.g. Uniform Guidelines)
documents. We urge that the use of the term "the" job be clarified so that there will be no
argument about the concept of validity transportability, as currently addressed in the
Uniform Guidelines.
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As scientists heavily involved in the development and administration of tests, we can
see the logic behind the Civil Rights Act of 1990 and, in principle, are in favor of this type
of legislation. Our concerns are with language that may do more harm than good. Once
again, we urge you to adopt language defining business necessity that we proposed in earlier
correspondence.

"The term 'required for business necessity' means shown to be (1) predictive of or
significantly correlated with work behavior(s) comprising or relevant to the job or job family
for which the procedure or combination of procedures is in use, or (2) representative of one
or more important components of the job, or (3) otherwise manifestly and demonstrably job
related.

We encourage the conference committee to consider these suggestions. We stand
ready to assist in any way in the further development of the Civil Rights Act of 1990.

Sincerely,

Frank J. Landy, President

FJL/jls
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September 19, 1990

Honorable C. Boyden Gray
The White House
Washington, DC 20500

Dear Mr. Gray:

As you may remember from earlier correspondence, the Society of
Industrial and Organizational Psychology is a 2400-member organization and a
Division of the American Psychological Association, an association of over 90,000
psychologists. The members of our Society are centrally involved in employee
selection issues. Our Society's publication entitled, Principles for the Validation
and Use of Personnel Selection Procedures is commonly referred as a leading
statement of the most current scientific thinking on personnel selection issues. They
are frequently cited in Federal District Court cases on issues related to employment
discrimination. In addition, our members conduct the research and practice that
underlies legislative, judicial and administrative action at the local, state and federal
level. Thus, we have followed with great interest the development of the Kennedy-
Hawkins Civil Rights Act of 1990.

We have been monitoring the progress of the Civil Rights Act of 1990 as
closely as possible during the discussions of this bill in both the House and Senate.
On a number of occasions, we have suggested wording changes that would make the
bill compatible with the current thinking of scientists who are expert in the area of
selection testing. Unfortunately, our suggestions have not yetfbeen implemented
into the language of the bill. It appears to us that the language of HR4000 exceeds
the Griggs doctrine and, further, that this non-Griggs language is technically
unacceptable and at odds with professional standards. Even though there are
legislative disclaimers to the contrary, it is still possible that employers might choose
to adopt quotas rather than challenge what might appear to be an impossble
standard of proof. For that reason, I would like to urge members of the conference
committee to make the appropriate changes. Any influence you might bring to bear
on this issue would be greatly appreciated. Below, I have listed our concerns.

1. In HR4000, the term "group of practices" is ambiguous. On many (if
not most) occasions, employers use combinations of tests, or test "batteries" to make
hiring decisions. It is well accepted in measurement theory that a combination is
often more valid than any of its pieces. In other words, the predictive power
accumulates across the different components of the combination. Our concern
centers on Section 4 (B), i. and ii. It is our fear that this important combination
principle is lost and that employers will be required to show that each of the tests in
the battery either has no adverse impact or sufficient validity tro stand on its own,
even though the battery combination is demonstrably job related. In this case, we
have drowned the baby in the bathwater. The employer, once again, might be
tempted to either eliminate a procedure that contributes to validity or to simply
make sure that there is no adverse impact. It is obvious that the best way to
eliminate adverse impact is through the adoption of quotas.
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2. As before, we are concerned about the eventual interpretation of the term
"significant" relationship. If this is interpreted as statistical significance, then it substantially
alters the Griggs doctrine. Rather than lay the groundwork for later confusion, we continue
to urge the use of the term "manifest" relationship. As I indicated in an earlier letter, this
battle has been fought long ago and a compromise has been reached between those
representing the interests of plaintiffs and defendants in Title VII cases. The language of
HR4000 simply creates new chaos to replace order and understanding.

3. The use of the term successful to describe job performance creates an
inappropriate dichotomy. It is a well accepted principle in our profession (a principle with
wide empirical support) that performance is continuous and not dichotomous. There is no
magic line that separates successful from unsuccessful performance. Rather, the generally
accepted principle is that higher scores imply higher performance. This principle is clearly
stated in the document that has been widely cited in Title VII litigation and published by
our Society. The document to which I refer is titled "Principles for the Validation and Use
of Personnel Selection Procedures" published in 1987. The following statement appears on
p. 24 of that document:

"If a selection instrument measures a substantial and important part of the job
reliably, and provides adequate discrimination in the score ranges involved, persons
may be ranked on the basis of its results."

It is clear from this statement that ranking of candidates from the top scorer to the bottom
scorer should be the rule rather than the exception. For this reason, we are concerned

about the implications of the term "successful" performance in HR4000. In addition, this
terminology might suggest that the standard for comparison is minimal qualifications
necessary to perform the job. Griggs, on the other hand, permitted employers to adopt
higher standards rather than only minimal ones.

4. The term "performance on the job" also creates problems. As we have stated
previously, many employers have legitimate concerns with employee behaviors such as
absenteeism, tardiness, accident rate, and turnover. In fact, many of these outcomes are
more closely related to employer profitability or effectiveness than more traditional
measures of performance. For that reason, we fear that the term "job performance" is too
restrictive and would like to see the concept expanded to include all relevant job behaviors
(including those listed above).

5. Finally, one might construe the language in HR4000 specifying performance on
the job to imply that a new validation study must be conducted for each and every job in
each and every situation. This principle has been dubbed "situational specificity" and has
been clearly abandoned by our profession. The corner stone of applied prediction (and in
fact, of all science) is the notion of generalizability. We conduct research in order to apply
the results to similar situations. This is just as true in employee testing as it is in cancer
research. In medical research, when the clinical trials are completed and the results
satisfactory, the drug is presented for use in a range of situations that involve particular
symptoms. One does not conduct new clinical trials in each city with each doctor for each
patient. The same is true in testing. When we have gathered sufficient evidence to
demonstrate that a particular test is predictive of performance for a job title or job family, it
is not necessary to "re-validate" that test for similar uses in other settings. To be sure, one
would require that the test user demonstrate the similarity of the situations (e.g. through a
comparison of job analysis results) but a new validation study would not be required. This
principle is the cornerstone of the concept of validity transport, a concept well recognized in
both professional (e.g. SIOP Principles) and administrative (e.g. Uniform Guidelines)
documents. We urge that the use of the term "the" job be clarified so that there will be no
argument about the concept of validity transportability, as currently addressed in the
Uniform Guidelines.
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As scientists heavily involved in the development and administration of tests, we can
see the logic behind the Civil Rights Act of 1990 and, in principle, are in favor of this type
of legislation. Our concerns are with language that may do more harm than good. Once
again, we urge you to adopt language defining business necessity that we proposed in earlier
correspondence.

"The term 'required for business necessity' means shown to be (1) predictive of or
significantly correlated with work behavior(s) comprising or relevant to the job or job family
for which the procedure or combination of procedures is in use, or (2) representative of one
or more important components of the job, or (3) otherwise manifestly and demonstrably job
related.

We encourage the conference committee to consider these suggestions. We stand
ready to assist in any way in the further development of the Civil Rights Act of 1990.

Sincerely,

Fr J. Landy, P sident
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THE WHITE HOUSE

WASHINGTON

December 28, 1990

MEMORANDUM FOR THE FILE

FROM: NELSON LUNJ
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: Letters from Michael E. Baroody,
National Association of Manufacturers Re:Kennedy-
Hawkins Bill

Subsequent contacts with Mr. Baroody by phone and in person have
obviated the need for replies to these letters (tracking sheets
#s 176291, 176497, and 176291).
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MAMI
National Association
of Manufacturers

MICHAEL E BAROODY
Senior Vice President
Policy and Communications September 19, 1990

The President
The White House
Washington D.C.

Dear Mr. President:

The National Association of Manufacturers commends your
efforts to achieve a compromise on the Kennedy-Hawkins bill that
would have produced legislation you could sign. Untortunvtely,
hard as you and your staff worked to forge compromise, it seems
proponents labored just as hard to avoid one.

Accordingly, we urge that you veto the legislation and are
joined in this by the members of the Fair Employment Coalition who
are committed, with us, to fullY support of efforts to sustain a
veto.-

The U.S. business community is unalterably committed to equal
opportunity in employment. We did not, therefore, take lightly our
position against Kennedy-Hawkins as introduced. We held out the
hope that each of the principles you enunciated on May 17th would
prevail and be incorporated into the legislation. It became
apparent, however, that none of these important principles would
be accomodated by proponents. In the House of Representatives,
the debate foundered in intense partisan division. This mirrored
the divisive Senate experience, where an early cloture vote cut off
debate before it had even started.

Like you, we find neither the House nor Senate passed version
acceptable. It is clear that conferees cannot produce one version
that is acceptable by compromising between two that are not.
Despite your strenuous and persistent efforts, the chance for
reasonable compromise is lost in this Congress.

You have our commitment of support in sustaining a veto of
the Kennedy-Hawkins bill. We are also committed to working with
you in the future on positive legislation to protect employment
rights for all Americans in a way that maximizes opportunity, not
quotas and litigation.

Sincerel~ /

Mi ael E. Baroody

1331 Pennsylvania Ave., NW,
Suite 1500 - North Lobby
Washington, DC 20004-1703
(202) 637-3113 Fax: (202) 637-3182
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MAMI
'National Association
of Manufacturers

MICHAEL E. BAROODY
Senior Vice President
Policy and Communications

September 19, 1990

Honorable C. Boyden Gray
Counsel to the President
The White House
Washington, DC 20500

Dear Boyden:

I attach for your information a copy of my letter
to President Bush urging that he veto the Kennedy-
Hawkins bill.

If you believe it would be helpful, the National
Association of Manufacturers would be pleased to assemble
a group of corporate chief executives to meet with the
president and assure him he has the total support of the
business community in exercising the veto. Please let
me know.

In closing, let me extend NAM's sincere appreciation
for your efforts in trying to fashion a civil rights bill
the president could sign.

Sin ely,

Mi hael E. Baroody

I
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1331 Pennsylvania Ave., NW,
Suite 1500 - North Lobby
Washington, DC 20004-1703
(202) 637-3113 Fax (202) 637-3182



MAM1
National Association
of Manufacturers

MICHAEL E. BAROODY
Senior Vice President
Policy and Communications September 19, 1990

The President
The White House
Washington D.C.

Dear Mr. President:

The National Association of Manufacturers commends your
efforts to achieve a compromise on the Kennedy-Hawkins bill that
would have produced legislation you could sign. Unfortunately,
hard as you and your staff worked to forge compromise, it seems
proponents labored just as hard to avoid one.

Accordingly, we urge that you veto the legislation and are
joined in this by the members of the Fair Employment Coalition who
are committed, with us, to full support of efforts to sustain a
veto.

The U.S. business community is unalterably committed to equal
opportunity in employment. We did not, therefore, take lightly our
position against Kennedy-Hawkins as introduced. We held out the
hope that each of the principles you enunciated on May 17th would
prevail and be incorporated into the legislation. It became
apparent, however, that none of these important principles would
be accomodated by proponents. In the House of Representatives,
the debate foundered in intense partisan division. This mirrored
the divisive Senate experience, where an early cloture vote cut off
debate before it had even started.

Like you, we find neither the House nor Senate passed version
acceptable. It is clear that conferees cannot produce one version
that is acceptable by compromising between two that are not.
Despite your strenuous and persistent efforts, the chance for
reasonable compromise is lost in this Congress.

You have our commitment of support in sustaining a veto of
the Kennedy-Hawkins bill. We are also committed to working with
you in the future on positive legislation to protect employment
rights for all Americans in a way that maximizes opportunity, not
quotas and litigation.

Sincerel

Mi ael E. Baroody

1331 Pennsylvania Ave., NW,

Suite 1500 - North Lobby
Washington, DC 20004-17-3
(202) 637-3113 Fax: (202) 637-3182
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D&F
Electrical Contractors

September 17, 1990

President Bush
The White House
Washington, D.C.

Dear President,

In the best

cc: C. Boyden Gray
White House Counsel

D & F Electric, Inc. * 4616 Bittersweet Rd. *Louisuille, Ky. 40218 *(502) 964-3327

20500

interests of small businesses nationwide, we

strongly urge you to veto the Kennedy-Hawkins Civil Rights Act

of 1990.

cc: John Sununu
Chkef of Staff

Michael Corum
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THE WHITE HOUSE

WASHINGTON

September 10, 1990

MEMORANDUM FOR C. BOYDEN GRY/

FROM: NELSON LUN

SUBJECT: Reply to Wi'11am Coleman

Attached is a revised draft of a response to Mr. Coleman. The
most significant change is that I would list the post-Wards Cove
decisions in favor of plaintiffs rather than attach the DOJ
analysis. I have two reasons for thinking this is important.
First, by offering analyses of the cases I think we would set up
fatter targets for attack. Second, one of the cases (0 & G
Spring) was decided against the plaintiffs on the disparate
impact issues and for the plaintiffs only on the disparate
treatment claims; accordingly, it might not be wise to enlist
this case in favor of our argument.
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THE WHITE HOUSE

WASHINGTON

September 10, 1990

Dear Bill:

At our meeting last Thursday on the civil rights bill, I agreed
to review the cases you said you would send me (and to do some
research of my own) to determine whether Wards Cove had caused a
wholesale dismissal of cases on grounds of the "legitimate
employment goals" definition of business necessity. As you may
recall, you had said that there were more than 100 cases thrown
out because of the Wards Cove's definition, that is on grounds
having nothing to do with burden of proof, on which we we have
agreed that Wards Cove could be overruled, or on particularity,
on which we have agreed to accommodate your Sledge concerns.

I have now had an opportunity to review the material I received
late Friday afternoon, and I can find no case, from your
materials or my own research (or from the Justice Department or
the EEOC) to support your claim. Leaving aside the unpublished
district court case from Ohio, which is unavailable on LEXIS and
which seems in any event to have been decided on burden-of-proof
grounds, none of the cases cited in the ACLU report was decided
on the basis of the Wards Cove definition of business necessity.
In each of the four cited cases, moreover, the court of appeals
either affirmed a pre-Wards Cove decision for the defendant or
remanded with instructions that leave completely open the
possibility that the plaintiffs will ultimately prevail.
Finally, your materials ignore at least 10 rulings in favor of
plaintiffs after Wards Cove:

o Nash v. City of Jacksonville, No. 87-3360 (CAll July 9,
1990)

o Green v. USX Corp., Nos. 86-1554 and 86-1568 (CA3 Feb. 23,
1990)

o Emanuel v. Marsh, 897 F.2d 1435 (CA8 1990)

o United States v. City of Buffalo, 721 F. Supp. 463 (W.D.N.Y.
1989)

o E.E.O.C. v. Andrew Corp., No. 81 C 4359 (N.D. Ill. Sept. 12,
1989)

o Richardson v. Lamar County Board of Education, Civ. A. 87-
T-568-N (M.D. Ala. Nov. 30, 1989)

7



o Sledge v. J.P. Stevens & Co., Civ. No. 2101 (E.D.N.C. Nov.
30, 1989)

o Bridgeport Guardians, Inc. v. City of Bridgeport, Civ. B-
89-547 (D. Conn. March 21, 1990)

o Ross v. Buckeye Cellulose Corp., Civ. No. 86-48 (M.D. Ga.
Aug. 11, 1989)

o Mayfield v. Thornburgh, Civ. A. No. 86-435 (D.D.C. July 30,
1990)

Since your fears of massive dislocations caused by this aspect of
Wards Cove appear to be groundless, I see no reason to alter the
second prong of the definition as worked out in the Kennedy-
Sununu agreement, which you have rejected. In light of these
facts, I believe you should reconsider your rejection of this
agreement -- which, I would emphasize, arguably provides if
anything for a narrower definition of business necessity than one
finds in Griggs or in the dissent to Wards Cove. (The Kennedy-
Sununu agreement uses the term "significant" to measure the
employer's interest, whereas Griggs uses the term "genuine" and
the Wards Cove dissent uses the term "valid.")

I recognize that you feel that Griggs itself has not produced a
proportionally representative workforce, and that only a
generation of experience with such a proportionally
representative workforce will produce a proper climate in which
government regulation is no longer necessary. Whatever the merit
of these concerns, they extend well beyond the issues raised by
Wards Cove or by the stated objectives of the legislation before
us.

Sincerely,

C. Boyden Gray
Counsel to the President

William T. Coleman, Jr,
O'Melveny & Myers
555 - 13th Street, N.W.
Washington, DC 20004-1109
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