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THE WHITE HOUSE

WASHINGTON

November 21, 1990

Dear Mr. Biel:

Governor Sununu has asked me to respond to your September 6
letter about the Kennedy-Hawkins employment discrimination bill.
I apologize for the long delay in replying.

As you know, the President disapproved this bill, and the Senate
sustained his veto. The President was distressed that the
supporters of Kennedy-Hawkins were unwilling to accept any of the
reasonable compromises offered by the Administration. For
essentially the same reasons set forth in your letter, however,
the President believed that his commitment to equal opportunity
required him to veto the bill. I am enclosing for your review
copies of the President's veto message and an accompanying
memorandum from the Attorney General.

Thank you for sharing your thoughts on this important issue.

Yours truii;qi//7/

Nelson Lund
Associate Counsel to the President

Mr. George W. Biel
President & CEO

Houston's Restaurants, Inc.
Suite 720

8 Piedmont Center

Atlanta, GA 30305
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THE WHITE HOUSE

WASHINGTON

October 10, 1990

MEMORANDUM

TO: NELSCN LUND
ASSOCIATE COUNSEL TO THE PRESIDENT
OEOB ROOM 106

(74
FROM:  MIKE ORTEGA ”fl/

CHIEF OF STAFF'S CORRESPONDENCE
OEOB ROOM 54-A

RE: IETTER TO THE CHIEF OF STAFF
ON THE CIVIL RIGHTS ACT OF 1990

Governor Sununu's West Wing staff has
instructed me to return the attached letter
to you (Mr. George W. Biel, Houston's
Restaurants, Inc., Houston, Texas).

This particular writer merits a more
specific response on the civil rights issue
than the standard foxm-letter reply that

is used in Presidential correspondence.

Thank you.
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THE WHITE HOUSE
Office of the Press Secretary

For Immediate Release October 22, 1990

TO THE SENATE OP THE UNITED STATES:

I am today returning without my approval S. 2104, the
vcivil Rights Act of 1590." I deeply reqret having to take this
action with respect to a bill bearing such a title, especially
since it contains certain provisions that I strongly endorse.

Discrimination, whether on the basis of race, national
origin, sex, religion, or disability, is worse than wrong. It
is a fundamental evil that tears at the fabric of our society,
and one.that all Americans should and must oppose. That
requires rigorous enforcement of existing antidiscrimination
laws. It also requires vigorously promoting new measures such
as this year's Americans with Disabilities Act, which for the
first time adequately protects persons with disabilities against

invidious discrimination.

One step that the Congress can take to fight discrimination
right now is to act promptly on the civil rights bill that I
transmitted on October 20, 1990. This accomplishes the stated
purpose of S. 2104 in strengthening our Nation's laws against
employrent discrimination. 1Indeed, this bill contains several
inportant provisions that are similar to provisions in s. 2104:

o Both shift the burden of proof to the employer on the issue
of "business necessity" in disparate impact cases.

Both create expanded protections against on-the-job racial

discrimination by extending 42 U.S.C. 1981 to the
performance as well as the making of contracts.

o Both expand the right to challenge discriminatory seniority
systems by providing that suit may be brought when they

cause harm to plaintiffs,

Both have provisions creating nevw monetary remedies for

the victims of practices such as sexual harassment.

(The Administration bill allows equitable awards up to
$150,000.00 under this new monetary provision, in addition

to existing remedies under Title VII.)

o Both have provisions ensuring that employers can be held
liable if invidious discrimination was a motivating factor
in an employment decision.

o Both provide for plaintiffs in civil rights cases to
receive expert witness fees under the same standards that

apply to attorneys fees.

o Both provide that the Federal Government, when it is a
defendant under Title VII, will have the same obligation to

pay interest to compensate for delay in payment as a
nonpublic party. The f£iling period in such actions is also

lengthened.
Both contain a provision encouraging the use of alternative
dispute resolution mechanisnms.
more
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The congressional majority and I are on common ground regarding
these important provisions. Disputes about other, controversial
provisions in 8. 2104 should not be allowed to impeda the
enactment of these proposals.

Along with the significant similarities between my
Administration's bill and 8. 2104, however, there are crucial
differences. Despite the use of the term "civil rights" in the
title of S. 2104, the bill actually employs a maze of highly
legalistic language to introduce the destructive force of quotas
into our Nation's employment system. Primarily through
provisions governing cases in which employment practices are
alleged to have + caused the disproportionate
exclusion of members of certain groups, S. 2104 creates powerful
incentives for employers to adopt hiring and promotion quotas.
These incentives are created by the bill's new and very
technical rules of litigation, which will make it difficult for
employers to defend legitimate employment practices. 1In many
cases, a defense against unfounded allegations will be
impossible. Among other problems, the plaintiff often need not
even show that any of the employer's practices caused a
significant statistical disparity. 1In other cases, the
employer's defense is confined to an unduly narrow definition of
"business necessity" that is significantly more restrictive than
that established by the Supreme Court in Griggg and in two
decades of subsequent decisions. Thus, unable to defend
legitimate practices in court, employers will be driven to adopt
quotas in order to avoid liability.

- Proponents of S. 2104 assert that it is needed to overturn
the Supreme Court's ¥ards Cove decision and restore the law that
had existed since the Grigyg case in 1971. S. 2104, however,
does not in fact codify Griggg or the Court's subsequent
decisions prior to Wards Cove. 1Instead, S. 2104 engages in a
sweeping rewrite of two decades of Supreme Court jurisprudence,
using language that appears in no decision of the Court and that
is contrary to principles acknowledged even by Justice Stevens'
dissent in Wards Cove: "The opinion in Griggs made it clear
that a neutral practice that operates to exclude minorities is
nevertheless lawful if it serves a valid business purpose.®

I am awvare of the dispute among lawyers about the proper
interpretation of certain critical language used in this portion
of S. 2104. The very fact of this dispute suggests that the
bill is not codifying the law developed by the Supreme Court in
G6riggs and subsequent cases. This debate, moreover, is a sure
sign that S. 2104 will lead to years -- perhaps decades ~-- of
uncertainty and expensive litigation. It is neither fair nor
sensible to give the employers of our country a difficult choice
between using quotas and seeking a clarification of the law
through costly and very risky litigation.

S§. 2104 contains several other unacceptable provisions
as well. One section unfairly closes the courts, in many
instances, to individuals victimized by agreements, to which
they were not a party, involving the use of quotas. Another
section radically alters the remedial provisions in Title VII of
the civil Rights Act of 1964, replacing measures designed to
foster conciliation and settlement with a new scheme modeled on
a tort system widely acknowledged to be in a state of crisis.
The bill also contairs a number of provisions that will create
unnecessary and inappropriate incentives for litigation. These
include unfair retroactivity rules; attorneys fee provisions
that will discourage settlements; unreasonable new statutes of
limjitation; and a "rule of construction® that will make it
extremely difficult to know how courts can be expected to apply
the law. 1In order to assist the Congress regarding legislation
in this area, I enclose herewith a memorandum from the Attorney
General explaining in detail the defects that make S. 2104
unacceptable.

more
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our goal and our promise has been equal opportunity and
equal protection under the law. That is a bedrock principle
from which we cannot retreat. The temptation to support a
bill -~ any bill -- simply because its title includes the words
"civil rights" is very strong. This impulse is not entirely
bad. Presumptions have too often run the other way, and our
Nation's history on racial questions cautions against
complacency. But when our efforts, however well intentioned,
result in quotas, equal opportunity is not advanced but
thwarted. The very commitment to justice and equality that is
offered as the reason why this bill should be signed requires me

to veto {t.

Again, I urge the Congress to act on my legislation before
adjournment. In order truly to enhance equal opportunity,
however, the Congress must also take action in several related
areas. The elimination of employment discrimination is a vital
element in achieving the American dream, but it is not enough.
The absence of discrimination will have little concrete meaning
unlesg jobs are available and the members of all groups have the
skills and education needed to qualify for those jobs. Nor can
we expect that our young people will work hard to prepare for
the future if they grow up in a climate of violence, drugs, and

hopelessness.

In order to address these problems, attention must be given
to measures that promote accountability and parental choice in
the schools; that strengthen the fight against.violent criminals
and drug dealers in our inner cities; and that help to combat
poverty and inadequate housing. We need initiatives that will
empower individual Americans and enable them to reclaim control
of their lives, thus helping to make our country's promise of
opportunity a reality for all. Enactment of such initiatives,
along with my Administration's civil rights bill, will achieve
real advances for the cause of eqgual opportunity.

GEORGE BUSH

THE WHITE HOUSE,
October 22, 1990.
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®ffice of the Attorney General
Washington, B.¢. 20530

October 22, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: MI CK THORNBURGH
ATTORNEY GENERAL

SUBJECT: S. 2104, the "civil Rights Act of 1990"

This memorandum sets forth my views, and those of the
Department of Justice, on S. 2104, the "Civil Rights Act of
1990." Although the bill contains some provisions that we both
would like to see become law, S. 2104 is fatally flawed.

On May 17, 1990, in a Rose Garden speech marking the
reauthorization of the Civil Rights Commission, you outlined the
principles that would guide the approach of your Administration
to civil rights legislation. You stated that: (1) civil rights
legislation must operate to obliterate consideration of factors
such as race and sex from employment decisions; (2) it must
reflect fundamental principles of fairness that apply throughout
our legal system; and (3) it should strengthen deterrents against
harassment in the workplace based on race, sex, religion, or
disability, but should not produce a new and unjustified lawyers’

bonanza.

S. 2104 is not consistent with these principles. It creates
powerful incentives for employers to adopt quotas in order to
avoid litigation. It shields discriminatory consent decrees from
legal challenge under many circumstances. And it contains
several provisions that will serve primarily to foster litigation
rather than conciliation and mediation.

I. INCENTIVES FOR EMPLOYERS TO ADOPT QUOTAS

Sections 3 and 4 of S. 2104 create strong incentives for
employers to adopt quotas. Although putatively needed to
"restore" the law that existed before the Supreme Court's opinion
in Wards Cove Packing Co. v. Atonio, 109 S. Ct. 2115 (1989),
these sections actually engage in a sweeping rewrite of the law
of employment discrimination.

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of
1964 prohibits hiring and promotion practices that
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unintentionally but disproportionately exclude persons of a
particular race, sex, ethnicity, or religion unless these
practices are justified by business necessity. Law suits
challenging such practices are called "disparate impact" cases, .
in contrast to "disparate treatment" cases brought to challenge <
intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate ;
impact. In 1988, the Court greatly expanded the scope of the ;
doctrine's coverage by applying it to subjective hiring and
promotion practices (the Court had previously applied it only in
cases involving objective criteria like diploma requirements and
height-and-weight requirements). Justice O'Connor took this )
occasion to explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
standards that would operate to prevent the expansion of
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out: :

"[T]he inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . [E]xtending
disparate impact analysis to subjective employment practices
has the potential to create a Hobson's choice for employers
and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective

means of avoiding expensive litigation and potentially '
catastrophic liability, such measures will be widely |
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."
Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion).

The following year, in Wards Cove, the Court considered
whether the plaintiff or the defendant had the burden of proof on )
the issue of business necessity. Resolving an ambiguity in the
prior law, the Court placed the burden on the plaintiff. '
Supporters of S. 2104 argue that this rule imposes an ’
unreasonable burden on employees, and have claimed that ;
legislation is needed to redress this imbalance. As you know, : |
your Administration is prepared to accept the shifting of that
burden to the defendant.

Sections 3 and 4 of S. 2104, however, go far beyond this : »
shift in the burden of proof. First, the bill effectively :
creates a new presumption of discrimination whenever a plaintiff :
shows a sufficient statistical disparity in the racial, sexual, ' J
ethnic, or religious makeup of an employer's workforce, even if .
the plaintiff fails to identify any employment practice that has ? )
caused the disparity. Second, it defines "business necessity" in : }

2
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an unduly restrictive way. Finally, it imposes unreasonable
restrictions on the type of evidence an employer may use in
proving business necessity. In combination, these provisions
will force employers to choose between (1) lengthy litigation,
under rules rigged heavily against them, or (2) adopting policies
that ensure that their numbers come out "right."™ Put another
way, the bill exerts strong pressure on employers to adopt
surreptitious quotas.

A. THE PRESUMPTION OF DISCRIMINATION ARISING FROM
STATISTICAL DISPARITIES

Under Section 4, a plaintiff may bring a disparate impact
case by alleging that a "group of employment practices results
in" significant statistical disparity. "Group of employment
practices" is very broadly defined in Section 3 to include any
"combination of employment practices that produces one or more
decisions with respect to employment . . ."

That definition provides no limitation whatsoever: all
practices that combine to produce, say, hiring decisions -- for
example, use of a high school graduation requirement, plus an
interview, plus job references, plus a requirement of a clean
criminal record -- all could be lumped together as a single
"group." Thus, if an employer's bottom line numbers are
"wrong," the employer can be forced to prove that every practice

is required by "business necessity."

Section 4 includes language emphasizing this point.
Subsection (k) (1) (B) (i) states that "except as provided in clause
(iii), if a complaining party demonstrates that a group of
employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or
practices within the group results in such disparate impact"
(emphasis added). The exception in clause (iii) seems at first
to state the opposite, but actually takes away what it seems to
give. Specificity is not required where the defendant has
"failed to keep such records" as are "necessary to make [the]
showing" of specifically which "practice or practices are
responsible for the disparate impact."

Thus, the bill requires any employer whose workforce has the
"wrong" bottom line numbers to point to records showing that one
of its practices could have been challenged as "responsible for"
the disparate impact. This is not a mere recordkeeping
requirement: it is essentially a transfer from the plaintiff to
the defendant of the obligation to make out the bulk of the
plaintiff's prima facie case. The transfer of obligations is
merely disguised as a recordkeeping requirement. An employer who
cannot meet the burden created by this rule faces the prospect of
defending all of its employment practices under the business

necessity test.
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This concealed obligation does not merely create all the
record-keeping burdens one would imagine, but also a classic
Catch-22: if an imbalance in the employer's workforce is caused
by something other than the employer's practices (by housing
patterns, for example), so that the employer could not possibly
have kept records showing which of its practices was responsible
for the imbalance (because none was), a prima facie case will
nevertheless be deemed to have been established because the group
of practices "results in" a disparate impact and the employer
cannot possibly explain it from his own records.

The notion of allowing plaintiffs to attack a "group of
practices"™ without showing that each member of the group has
caused a disparate impact has absolutely no basis in Supreme
Court precedent. All Supreme Court cases prior to Wards Cove
focused on the impact of particular hiring practices, and
plaintiffs have always targeted those specific practices. See
Griggs v. Duke Power Co., 401 U.S. 424 (1971); Albemarle Paper
Co. V. Moody, 422 U.S. 405 (1975); Dothard v. Rawlinson, 433 U.S.
321 (1977); New York City Transit Authority v. Beazer, 440 U.S.
568 (1979); Connecticut v. Teal, 457 U.S. 440 (1982); Watson v.
Fort Worth Bank & Trust Co., 108 S. Ct. 2777 (1988). The new
rule created in S. 2104 is inconsistent with a fundamental
principle of civil litigation: that the plaintiff is obliged to
identify what act of the defendant is responsible for the
plaintiff's injury. Even apart from other defects in Sections 3
and 4 of this bill, the treatment of "groups of practices"
creates extremely powerful incentives for employers to adopt
quotas rather than go through the litigation necessary to
establish the "business necessity" of every one of their
employment practices.

B. THE BUSINESS NECESSITY DEFINITION AND THE EVIDENTIARY
RESTRICTIONS

The risk of surreptitious quotas created by the bill's
provisions on "groups of practices" is compounded by S. 2104's
unreasonably restrictive definition of "business necessity" and
by evidentiary restrictions imposed on employers trying to meet
the "business necessity" test. I will discuss each in turn.

1. The Business Necessity Definition

S. 2104 forces employers to defend any employment practice
"jinvolving selection" by showing a "significant relationship to
successful performance of the job." This standard is new; it is
found nowhere in any holding of the Supreme Court. On its face,
it is defective because a narrow requirement of this type denies
that there can be legitimate and desirable selection or promotion
practices aimed at objectives other than successful job
performance. Moreover, its very novelty guarantees that it will

4 .
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generate litigation for employers seeking to defend themselves.
Finally, the bill's peculiar treatment of prior cases is likely
to suggest to courts that ambiguities should be resolved against
employers. 1In combination, these defects again make it likely
that employers will adopt quotas rather than risk expensive
litigation whose outcome will be highly uncertain.

First, simply taking the definition literally, S. 2104 would
preclude employers from using hiring or promotion practices
serving many legitimate business objectives. Consider, for
example, an employer with a policy under which promotions are
given only to employees who receive "outstanding" ratings in
their current jobs. The justification for such a policy might be
that it provides an incentive for all employees to perform in an
outstanding manner, thereby promoting overall efficiency within
the firm. Under S. 2104, however, the employer could not rely on
that justification. Rather, he or she would have to attempt to
prove that outstanding performance in an employee's current job
was "significant[ly] relat[ed] to successful performance" of the
next job. In many cases, this might be impossible.

There is no sound policy reason for confining in this way
the justifications an employer may offer for its selection
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.g., Griggs v. Duke Power
Co., 401 U.S. 424, 432 (1971); New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979); Watson v. Fort Worth Bank
& Trust Co., 108 S. Ct. 2777, 2790 (1988) (plurality opinion).
Indeed, the Wards Cove dissent itself made clear that under
Griggs any "valid business purpose" would suffice. Wards Cove
Packing Co. v. Atonio, 109 S. Ct. 2115, 2129 (1989) (sStevens, J.,
dissenting).

The statement in S. 2104 that the definition of business
necessity is intended to codify Griggs cannot alter the
inconsistency between the bill's text and the language of Gri s,
or the inconsistency between the bill's text and almost two
decades of Supreme Court precedent interpreting Griggs. 1Instead,
it merely guarantees confusion as courts attempt to sort out
precisely what Congress had in mind. This confusion will be
time-consuming and very expensive. And it will bring no benefit
to the victims of discrimination.

Finally, in attempting to interpret the confusing definition
of "business necessity," some courts would likely come to the
conclusion that Congress intended to bring about certain highly
undesirable results. First, the bill states that it is designed
to overrule Wards Cove's "treatment of business necessity as a
defense." Part of that treatment of business necessity, though,
was the Court's rejection of the view that an employer is
required to show that the "challenged practice [is] 'essential!
or 'indispensable' to the employer's business." Wards Cove

5
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Packing Co. v. Atonio, 109 S. Ct. 2115, 2126 (1989). As the
Supreme Court noted, "this degree of scrutiny would be almost

impossible for most employers to meet, and would result in a host
of evils," including quotas. Id. Rather, the Court quite
reasonably found that "the dispositive issue is whether a
challenged practice serves, in a significant way, the legitimate
employment goals of the employer." Id. at 2125-2126 (citing
Watson and Beazer as well as Griggs). On this issue, as pointed
out above, the dissent in Wards Cove is in agreement.

In light of these statements, a statutory provision
overruling "the treatment of business necessity" in Wards Cove
could reasonably be interpreted by many courts as returning the
bill's definition of business necessity to the widely criticized
standard included in the original incarnation of S. 2104
("essential to effective job performance"). This inference would
be strengthened by two other provisions of the bill: Section 2
("Findings and Purposes") and Section 11 ("Construction").
Working in tandem, Sections 2 and 11 would likely lead some
courts to resolve ambiguities in the bill against prior decisions
by the Supreme Court and against defendants.

2. Evidentiary Restrictions

Finally, employers who must attempt to meet the business
necessity test must do so by means of "demonstrable evidence."
This is a new term invented by the bill, and no definition is
provided. The bill contains a long list of types of evidence
that courts may "receive," but the bill does not say that any of
these necessarily constitutes "demonstrable evidence." Courts
will likely understand the use of this new term (particularly in
light of Sections 2 and 11 of the bill) to mean that Congress is
referring to some category of evidence that is narrower than the
category of evidence on which courts would otherwise rely. The
effect of this provision, then, will apparently be to indirectly
raise the burden of proof on the defendant beyond what it would

otherwise be.

I am not aware that any justification has been offered for
restricting the kind of evidence on which courts may rely in this
context. Nor do I believe that it is advisable to force the
courts to engage in guessing games about the meaning of a novel
term like "demonstrable evidence." As with several other aspects
of Sections 3 and 4 of S. 2104, this provision will cause
uncertainty among attorneys who must advise employers about the
meaning of the law, and it will cause confusion in the courts.

No good purpose will be served, and a great deal of pointless
expense will be imposed on those who must live under this new

legislation.

S s




C. CONCLUSION

So far as I am aware, there is no reported judicial decision
1nd1cat1ng any need for a legislative modification of the manner
in which the courts handle "group[s] of employment practices"
under disparate impact theory. The rule created in S. 2104,
moreover, is contrary to fundamental principles of civil
litigation, and it is likely to lead in practice to unjust

results.

There is no sound policy reason for the imposition of
artificial restrictions of the kind created by S. 2104 on the
justifications that employers may offer for legitimate employment
practlces. Similarly, there is no sound policy reason for
imposing on defendants evidentiary restrictions that exist
nowhere else in the law and that are not even clearly spelled out

in the proposed statute.

The effect of these proposed changes in the law is clear:
these provisions, if they are enacted, would exert strong
pressure on employers to avoid having to defend their employment
practices; the only practicable way for employers to do this
would be to avoid the statistical disparities that would require
them to mount such a defense. 1In short, many employers will see
no real alternative to adopting quotas.

ITI. FUNDAMENTAL FAIRNESS AND THE INSULATION OF QUOTAS FROM LEGAL
CHALLENGE

The bill in its current form also promotes quotas through
its treatment of discriminatory consent decrees. It does this by
totally denying certain individuals access to the courts to
challenge illegal agreements -- in which these individuals had no
part -- prescrlblng quotas that exclude them from employment

opportunities.

Section 6 of S. 2104 would overrule the Supreme Court's
decision in Martin v. Wilks, 109 S. Ct. 2180 (1989). That case
arose in the context of a civil rights action, but it turned on
principles of fairness and access to court that apply in every
situation. The Court held that white firefighters who had not
been parties to a consent decree that mandated racial preferences
could have their day in court to contend that the decree violated

their civil rights.

Section 6 would in many circumstances cut off this right and
deny some persons, who were never notified of these decrees and
had no chance to challenge them, their right to sue. For
example, a plaintiff denied a promotion as a result of a
discriminatory consent decree in place ten years before the
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plaintiff was hired would in some circumstances be precluded by
Section 6 from challenging the decree.

At the outset, it must be stressed that only certain
settlements or consent decrees can be successfully challenged
after Martin v. Wilks: those containing provisions that violate
an innocent third party's rights under Title VII or the
Fourteenth Amendment. The only justification offered for this
provision is the systemic interest in the finality of judicial
resolution of disputes. But while that interest is important, it
should not be pursued at the cost of the requirement of
fundamental fairness that underlies our judicial system, in which
individuals are traditionally guaranteed a meaningful opportunity
to assert their interests in court before they are bound by

judicial action.

Moreover, the concern at which Section 6 is assertedly
directed, viz. the fear of repeated challenges to the same
decree, is largely chimerical. Existing legal doctrines are
already adequate to head off nonmeritorious challenges to
decrees. The doctrines of law of the case, res judicata, and
stare decisis will allow courts to deal with them summarily at
little expense in time or money to the parties. In addition, the
rules of joinder make it relatively easy for parties to ensure
that affected people have their day in court in the original
action. The threat of an award of attorney fees against the
losing party who brings a frivolous suit is a further deterrent

to such challenges.

The bill's treatment of discriminatory seniority systems is
in stark contrast with its treatment of discriminatory consent
decrees. In dealing with seniority systems, Section 7(b) of the
bill appropriately corrects a defect in current law by allowing a
plaintiff to challenge a discriminatory seniority system or
practice at the time it is applied to the plaintiff. Current law
requires the challenge to be made at the time of the adoption of
the seniority system. Consistent with the view taken by your
Administration, proponents of S. 2104 have rightly argued that
this is unreasonable and should be corrected by legislation.

So far as I am aware, S. 2104's sponsors have given no
explanation for this inconsistency between Sections 6 and 7(b) of
their bill. The effect of it, however, is quite clear: unlike
seniority systems, consent decrees have frequently contained
provisions establishing hiring and promotion quotas or racial
preferences. Section 6 prevents legal challenges to such
provisions. Thus, far from enhancing civil rights, Section 6

severely abridges them.

Section 9 contains a provision complementing the provisions
in Section 6. For the first time, Title VII would say that
certain civil rights plaintiffs -- those challenging the legality
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of quotas adopted under a consent decree -- could be required to
pay attorneys fees where their lawsuit was neither frivolous nor
otherwise unreasonable. The clear effect would be to discourage
many challenges to illegal discrimination. The creation of
fundamentally unfair obstacles to the vindication of our
citizens' civil rights has no place in a civil rights bill.

Proponents of S. 2104 argue that Section 13 of the bill,
which states that nothing in the bill "shall be construed to
require or encourage an employer to adopt hiring or promotion
quotas," is a sufficient answer to the concerns raised here and
in Part I of this memorandum. In fact, however, Section 13 is
entirely unresponsive to them. The problem with Sections 3 and 4
is not that they directly require or encourage quotas, but rather
that employers will in fact choose to adopt quotas in order to
avoid having to defend their hiring practices under the
unreasonable litigation rules established by the bill. And the
problem with Section 6 is not that it requires quotas, but that
it insulates them from challenge. In fact, in its present form,
Section 13 has an exception from the anti-quota language (and
from all other provisions in the bill) for quotas that might be
contained in some court-ordered remedies, affirmative action
plans, or conciliation agreements.

ITIT. EXPANSION OF REMEDIES UNDER TITLE VII AND PROVISIONS
AFFECTING THE INCENTIVES FOR LITIGATION

Section 8 of S. 2104 radically alters the Civil Rights Act
of 1964 by making available unlimited compensatory damages, as
well as punitive damages and jury trials, in most cases under
Title VII.

As you noted in your May 17 speech, federal law should
provide an adequate deterrent against harassment in the
workplace, and additional remedies are needed to accomplish this
goal. Although S. 2104 imposes a partial cap on punitive
damages, thereby setting an important precedent in the area of
federal tort remedies, the expansion of remedies contained in
Section 8 is excessive. Section 8 is not confined to filling the
gap where existing remedies are inadequate, such as in many cases
of sexual harassment. Rather, it imports into our employment
discrimination laws the entire panoply of tort remedies, punitive
damages, and jury trials, which runs counter to the concepts of
mediation and conciliation upon which Title VII is based. This
will create unnecessary and counterproductive litigation, serving
the interests of lawyers far more than the interests of aggrieved

employees.

Other provisions in S. 2104 will also contribute
unnecessarily to fostering litigation instead of conciliation.
An amendment to 42 U.S.C. 2000e-5(k), for example, permits
plaintiffs to recover attorneys fees for continuing to litigate

9
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even if the judgment they ultimately obtain is less favorable
than a settlement offer they rejected. Similarly, a new
paragraph (2) in 42 U.S.C. 2000e-5k creates special rules
impeding waiver of attorney's fees as part of settlement, which
will inevitably discourage settlements because defendants will
not be able to estimate accurately the total cost of the
settlement to which they are being asked to agree.

Several other provisions of this bill have little to do with
promoting civil rights. Rather, they seem principally designed
to give plaintiffs special and unwarranted litigation advantages.
Section 7(a) gives plaintiffs 2 years, rather than 180 days (or,
in certain cases, 300 days), to file discrimination claims.
Section 11 creates a special legislative rule of construction for
civil rights cases that seems intended to encourage courts to
resolve cases in favor of plaintiffs whenever possible. And
Section 15 unfairly applies the changes in the law made by S.
2104 to cases already decided.

IV. CONCLUSION

S. 2104, in the form in which it has been presented to you,
is seriously flawed. While it contains certain desirable
provisions, these sections are greatly outweighed by the portions
of the bill that are objectionable in the particulars specified
above. Taken as a whole, S. 2104 would do far more to disrupt
our legal system and to disappoint the legitimate expectations of
our citizens for equal opportunity than it would to advance the
goal, to which you and I are both committed, of strengthening the
laws against employment discrimination.

10
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! HousTOoN’s RESTAURANTS, INC.

GEORGE W. BieL

|
'é‘ PRESIDENT TEL (404) 231-0161

e

September 6, 1990

The Honorable John Sununu
Chief of Staff to the President
The White House

Washington, DC 20500

Dear Mr. Sununu,

I am writing to ask you to advise the President to
veto the Civil Rights Act of 1990.

The bill would allow juries to award whatever
monetary damages they think are deserved. I have
a deep concern about the spiraling costs of our
civil justice system. We need reform in the area
of non-economic damages, not more legislation
promoting it. ,

The bill would also make it difficult for us to
defend ourselves in charges alleging that a
particular job requirement or practice, even if
inadvertent, has a discriminatory effect. For
this reason we would be forced to consider
adopting quotas in hiring and promotion. This is
a result that Congress expressly rejected when
originally drafting Title VII.

Houston’s has nearly 2300 employees. Of these,
27% are minorities and 48% are women. We have
always had a strong commitment to the protection
of civil rights for our employees and job
applicants. The restaurant 1ndustry is, in fact,
the largest employer of minorities in the country.
However, the Civil Rights bill is flawed and
should be vetoed. Please convey these thoughts to
the President.

Sincerely, \} 1' (

George W. Biel
President & CEO

e~ ~ -



- -

&
BTN
|
? 8 ] [ 72500
| 08 .} ID #_ cu
i i
. “ [ ]
; WHITE HOUSE HU 01O
i CORRESPONDENCE TRACKING WORKSHEET
!
: I O - OUTGOING
; 3 H - INTERNAL
"1 {0 1 - INCOMING
g Date Correspondence
‘ Received (YY/MM/DD) / /
Name of Correspondent: LONEY iy T 7 .
‘ 0 Ml Mail Report User Codes: (A) (B) (C)
- 4 B e
R Y A A S O S
: Subject: (ivi | Koty Aot 10,
f J
ROUTE TO: ACTION DISPOSITION
‘ Tracking Type Completion
| Action Date of Date
Office/Agency (Staff Name) Code YY/MM/DD Response Code  YY/MM/DD
¢ [ ‘ 7Y
' e ; O
AL O o/ omemmoé% /QC?/@@ Q9009 =
‘ { -/ Referral Note: § é’ — -
' & W-p fed o}
| (/L(fk 1o I “jﬁi/ ol 07 ) Q “ /0\%/ 2
| ' Referral Note: ’»j"g’ '
| _ [ S N B
E Referral Note:
! _ / / _ / /
(f Referral Note:
! _ / / _ / /
? Referral Note:
} ACTION CODES. DISPOSITION CODES:
i A - Appropriate Action | - Info Copy Only/No Action Necessary A - Answered C - Completed
C - Comment/Recommendation A - Direct Reply w/Copy B - Non-Special Referral S - Suspended
D - Draft Response S - For Signature

FOR OUTGOING CORRESPONDENCE:

Type of Response = Initials of Signer
Code = "A"
Completion Date = Date of Outgoing

Comments:ﬁS_‘E&H %O \Sh“"’ﬁ(’ Gf(é’r) q,/,lk !QO U.Lund

|

|

i F - Furnish Fact Sheet X - Interim Reply
to be used as Enclosure

Keep this worksheet attached to the original incoming letter.
( Send all routing updates to Central Reference (Room 75, OEOB).
‘ J Always return completed correspondence record to Central Files.

Refer questions about the correspondence tracking system to Central Reference, ext. 2590.
5/81

\.'“

7o

e~ ' ¢

[




M & M DRYWALL, INC. | '

9340 Corporation Drive, Suite 1 « Indianapoiis, indiana 46256 \

.
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) cou ‘
NSEL's fo)
; F|
RECE!VED Fice ~
, SEP 6 1990 |
September 4, 1990
! . )
| President George Bush
White House
Washington, D.C. 20500 .
‘ Dear Sir:
: |
, ‘ My concerns regarding the Civil Rights Act of 1990, following, j
¥ ; are points that would drastically harm the business community.

Therefore, I sincerely urge you to veto this legislation.

S

If this bill is passed and signed into law in its present fomm,
‘ businesses would be forced into quota hiring to protect them- ;
’ selves from extensive litigation and the possible extensive ‘

fines for compensatory and punitive damages. |

' Any alleged discrimination could cost so much, it could put
! businesses out of business. Therefore, I sincerely hope you
J veto this legislation.

! Sincerely, . ;
gj E'l 0 1P MM H

i | BEverson Mattick
President
’
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THE WHITE HOUSE

WASHINGTON

November 21, 1990

Dear Mr. Biel:

Governor Sununu has asked me to respond to your September 6
letter about the Kennedy-Hawkins employment discrimination bill.
I apologize for the long delay in replying.

As you know, the President disapproved this bill, and the Senate
sustained his veto. The President was distressed that the
supporters of Kennedy-Hawkins were unwilling to accept any of the
reasonable compromises offered by the Administration. For
essentially the same reasons set forth in your letter, however,
the President believed that his commitment to equal opportunity
required him to veto the bill. I am enclosing for your review
copies of the President's veto message and an accompanying
memorandum from the Attorney General.

Thank you for sharing your thoughts on this important issue.

Yours truii;/z///7/

Nelson Lund
Associate Counsel to the President

Mr. George W. Biel
President & CEO

Houston's Restaurants, Inc.
Suite 720

8 Piedmont Center

Atlanta, GA 30305

Enclosures ]

v it

R U

— -

o e o~




weof

THE WHITE HOUSE
office of the Press Secretary

For Immediate Releass October 22, 1990

TO THE SENATE OF THE UNITED STATES:

I am today returning without my approval S. 2104, the
I deeply regret having to take this

"Ccivil Rights Act of 1990."
action with respect to a bill bearing such a title, especially
since it contains certain provisions that I strongly endorse.

Discrimination, whether on the basis of race, national
origin, sex, religion, or disability, is worse than wrong. It
is a fundamental evil that tears at the fabric of our soclety,

That

and one.that all Americans should and must oppose.
requires rigorous enforcement of existing antidiscrimination

laws., It also requires vigorously promoting new measures such
as this year's Americans with Disabilities Act, which for the
first time adequately protects persons with disabilities against

invidious discrimination.

One step that the Congress can take to fight discriminatioa

right now is to act promptly on the civil rights bill that I
transmitted on October 20, 1990. This accomplishes the stated

purpose of S. 2104 in strengthening our Nation's laws against
Indeed, this bill contains several

employment discrimination.
important provisions that are similar to provisions in s. 2104:

0 Both shift the burden of proof to the employer on the issue
of “"business necessity" in disparate impact cases.

o Both create expanded protections against on-the-job racial
discrimination by extending 42 U.S.C. 1981 to the
performance as well as the making of contracts,

o Both expand the right to challenge discriminatory seniority
systems by providing that suit may be brought when they
cause harm to plaintiffs.

o Both have provisions creating nevw monetary remedies for
the victims of practices such as sexual harassment,
(The Administration bill allows equitable awvards up to
$150,000.00 under this new monetary provision, in addition

to existing remedies under Title VII.)

o Both have provisions ensuring that employers can be held
liable if invidious discrimination was a motivating factor

in an employment decision.

) Both provide for plaintiffs in civil rights cases to
receive expert witness fees under the same standards that

apply to attorneys fees.

° Both provide that the Federal Government, when it is a
defendant under Title VII, will have the same obligation to

pay interest to compensate for delay in payment as a
nonpublic party. The filing period in such actions is also

lengthened,
o Both contain a provision encouraging the use of alternative
dispute resolution mechanisms,

more
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The congressional majority and I are on common ground regarding
these important provisions. Disputes about other, controversial
provisions in 8. 2104 should not be allowed to impede the
enactment of these proposals.

Along with the significant similarities between my
Administration's bill and 8. 2104, however, there are crucial
differences. Despite the usa of the term "civil rights® in the
title of S. 2104, the bill actually employs a maze of highly
legalistic language to introduce the destructive force of quotas
into our Nation's erployment system. Primarily through
provisions governing cases in which employment practices are
alleged to have b4 caused the disproportionate
exclusion of members of certain groups, S. 2104 creates powerful
incentives for employers to adopt hiring and promotion quotas.
These incentives are created by the bill's new and very
technical rules of litigation, which will make it difficult for
employers to defend legitimate employment practices. In many
cases, a defense against unfounded allegations will be
impossible. Among other problems, the plaintiff often need not
even show that any of the employer's practices caused a
significant statistical disparity. In other cases, the
employer's defense is confined to an unduly narrow definition of
"business necessity® that is significantly more restrictive than
that established by the Supreme Court in Griggs and in two
decades of subsequent decisions. Thus, unable to defend
legitimate practices in court, employers will be driven to adopt
quotas in order to avoid liability.

. Proponents of S. 2104 assert that it is needed to overturn
the Supreme Court's ¥ards Cove decision and restore the law that
had existed since the Griqgg case in 1971. S. 2104, however,
does not in fact codify Griggg oxr the Court's subsequent
decisions prior to ¥ards Cove. Instead, S. 2104 engages in a
sweeping rewrite of two decades of Supreme Court jurisprudence,
using language that appears in no decision of the Court and that
is contrary to principles acknowledged even by Justice Stevens'
dissent in Wards Cove: "The opinion in Griqags made it clear
that a neutral practice that operates to exclude minorities is
nevertheless lawful if it serves a valid business purpose.®”

I am aware of tte dispute among lawyers about the proper
interpretation of certain critical language used in this portion
of S. 2104. The very fact of this dispute suggests that the
bill is not codifying the law developed by the Supreme Court in
6riggg and subsequent cases. This debate, moreover, is a sure
sign that S. 2104 will lead to years -- perhaps decades -- of
uncertainty and expensive litigation. It is neither fair nor
sensible to give the employers of our country a difficult choice
between using quotas and seeking a clarification of the law
through costly and very risky litigation.

S. 2104 contains several other unacceptable provisions
as well, One section unfairly closes the courts, in many
instances, to individuals victimized by agreements, to which
they were not a party, involving the use of quotas. Another
section radically alters the remedial provisions in Title VII of
the Civil Rights Act of 1964, replacing measures designed to

foster conciliation and settlement with a new scheme modeled on

a tort system widely acknowledged to be in a state of crisis.
The bill also contairs a number of provisions that will create
unnecessary and inappropriate incentives for litigation. These
include unfair retroactivity rules; attorneys fee provisions
that will discourage settlements; unreasonable new statutes of
limitation; and a "ruvle of construction® that will make it
extremely difficult to know how courts can be expected to apply
the law. In order to assist the Congress regarding legislation
in this area, I enclcse herewith a memorandum from the Attorney
General explaining in detail the defects that make S. 2104
unacceptable.

more
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our goal and our promise has been equal opportunity and
That is a bedrock principle

equal protection under the law.
The tenmptation to support a

fromn which we cannot retreat.
bill -~ any bill -- simply because its title includes the words

"civil rights® is very strong. This impulse is not entirely
bad. Presumptions have too often run the other way, and our
Nation's history on racial questions cautions against

complacency. But when our efforts, howvever well intentioned,

result in quotas, equal opportunity is not advanced but
The very commitment to justice and equality that is

thwarted.
offered as the reason why this bill should be signed requires me

to veto {t.

Again, I urge the Congress to act on my legislation before
adjournment. In order truly to enhance equal opportunity,
howaever, the Congress must also take action in several related '
areas. The elinination of employment discrimination is a vital
element in achieving the American dream, but it is not enough.
The absence of discrimination will have little concrete meaning |
unlesg jobs are available and the members of all groups have the '
skills and education needed to qualify for those jobs. Nor can
we expect that our young people will work hard to prepare for
the future if they grow up in a climate of violence, drugs, and

hopelessness.

In order to address these problems, attention must be given
to measures that promote accountability and parental choice in
the schools; that strengthen the fight against. violent criminals
and drug dealers in our inner cities; and that help to combat
poverty and inadequate housing. We need initiatives that will
empower individual Americans and enable them to reclaim control
of their lives, thus helping to make our country's promise of
opportunity a reality for all. Enactment of such initiatives,
along with my Administration's civil rights bill, will achieve
real advances for the cause of equal opportunity.

GEORGE BUSH

THE WHITE HOUSE,
October 22, 1990.
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®ffice of the Attorneg General
Washington, B.C. 20530

October 22, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: %ch THORNBURGH
ATTORNEY GENERAL

2104, the "civil Rights Act of 1990"

SUBJECT: S.

This memorandum sets forth my views, and those of the
Department of Justice, on S. 2104, the "Civil Rights Act of
1990." Although the bill contains some provisions that we both
would like to see become law, S. 2104 is fatally flawed.

On May 17, 1990, in a Rose Garden speech marking the
reauthorization of the Civil Rights Commission, you outlined the
principles that would guide the approach of your Administration
to civil rights legislation. You stated that: (1) civil rights
legislation must operate to obliterate consideration of factors

such as race and sex from employment decisions; (2) it must
reflect fundamental principles of fairness that apply throughout

our legal system; and (3) it should strengthen deterrents against
harassment in the workplace based on race, sex, religion, or
disability, but should not produce a new and unjustified lawyers'
bonanza.

S. 2104 is not consistent with these principles. It creates

powerful incentives for employers to adopt quotas in order to
avoid litigation. It shields discriminatory consent decrees from

legal challenge under many circumstances. And it contains
several provisions that will serve primarily to foster litigation

rather than conciliation and mediation.
I. INCENTIVES FOR EMPLOYERS TO ADOPT QUOTAS

Sections 3 and 4 of S. 2104 create strong incentives for

employers to adopt quotas. Although putatively needed to
"restore" the law that existed before the Supreme Court's opinion

in Wards Cove Packing Co. v. Atonio, 109 S. Cct. 2115 (1989),

these sections actually engage in a sweeping rewrite of the law
of employment discrimination.

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of

1964 prohibits hiring and promotion practices that
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unintentionally but disproportionately exclude persons of a
particular race, sex, ethnicity, or religion unless these
practices are justified by business necessity. Law suits
challenging such practices are called "disparate impact" cases,
in contrast to "disparate treatment" cases brought to challenge

intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate
impact. 1In 1988, the Court greatly expanded the scope of the
doctrine's coverage by applying it to subjective hiring and
promotion practices (the Court had previously applied it only in
cases involving objective criteria like diploma requirements and
height-and-weight requirements). Justice O'Connor took this
occasion to explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
standards that would operate to prevent the expansion of
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out:

"ITlhe inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . [E]xtending
disparate impact analysis to subjective employment practices
has the potential to create a Hobson's choice for employers
and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective
means of avoiding expensive litigation and potentially
catastrophic liability, such measures will be widely
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."

Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion).

The following year, in Wards Cove, the Court considered
whether the plaintiff or the defendant had the burden of proof on
the issue of business necessity. Resolving an ambiguity in the
prior law, the Court placed the burden on the plaintiff.
Supporters of S. 2104 argue that this rule imposes an
unreasonable burden on employees, and have claimed that
legislation is needed to redress this imbalance. As you know,
your Administration is prepared to accept the shifting of that

burden to the defendant.

Sections 3 and 4 of S. 2104, however, go far beyond this
shift in the burden of proof. First, the bill effectively
creates a new presumption of discrimination whenever a plaintiff
shows a sufficient statistical disparity in the racial, sexual,
ethnic, or religious makeup of an employer's workforce, even if
the plaintiff fails to identify any employment practice that has
caused the disparity. Second, it defines "business necessity" in
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an unduly restrictive way. Finally, it imposes unreasonable
restrictions on the type of evidence an employer may use in
prov1ng business necessity. In combination, these provisions
will force employers to choose between (1) lengthy litigation,
under rules rigged heavily against them, or (2) adopting policies
that ensure that their numbers come out "right."™ Put another
way, the bill exerts strong pressure on employers to adopt
surreptitious quotas.

A. THE PRESUMPTION OF DISCRIMINATION ARISING FROM
STATISTICAL DISPARITIES

Under Section 4, a plaintiff may bring a disparate impact
case by alleging that a "group of employment practices results
in" 51gn1flcant statistical dlsparlty. "Group of employment
practices" is very broadly defined in Section 3 to include any
"combination of employment practices that produces one or more
decisions with respect to employment . . .%

That definition provides no limitation whatsocever: all
practices that combine to produce, say, hiring decisions -- for
example, use of a high school graduation requirement, plus an
interview, plus job references, plus a requirement of a clean
criminal record -- all could be lumped together as a single
"group." Thus, if an employer's bottom line numbers are
"wrong " the employer can be forced to prove that every practice
is required by "business necessity."

Section 4 includes language emphasizing this point.
Subsection (k) (1) (B) (i) states that "except as provided in clause
(iii), if a complaining party demonstrates that a group of
employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or
practices within the group results in such disparate impact"
(emphasis added). The exception in clause (iii) seems at first
to state the opposite, but actually takes away what it seems to
give. Specificity is not required where the defendant has
"failed to keep such records" as are "necessary to make [the]
showing" of specifically which "practice or practices are
responsible for the disparate impact."

Thus, the bill requires any employer whose workforce has the
"wrong" bottom line numbers to point to records showing that one
of its practices could have been challenged as "responsible for"
the disparate impact. This is not a mere recordkeeping
requirement: it is essentially a transfer from the plaintiff to
the defendant of the obligation to make out the bulk of the
plaintiff's prima facie case. The transfer of obligations is
merely disguised as a recordkeeping requirement. An employer who
cannot meet the burden created by this rule faces the prospect of
defending all of its employment practices under the business

necessity test.
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This concealed obligation does not merely create all the
record-keeping burdens one would imagine, but also a classic
Catch-22: if an imbalance in the employer's workforce is caused

by something other than the employer's practices (by housing
patterns, for example), so that the employer could not possibly

have kept records showing which of its practlces was responsible

for the imbalance (because none was), a prima facie case will
nevertheless be deemed to have been established because the group

of practices "results in" a disparate impact and the employer
cannot possibly explain it from his own records.

The notion of allowing plaintiffs to attack a "group of
practices™ without showing that each member of the group has
caused a disparate impact has absolutely no basis in Supreme
Court precedent. All Supreme Court cases prior to Wards Cove
focused on the impact of particular hiring practices, and
plalntlffs have always targeted those specific practices. See

Griggs v. Duke Power Co., 401 U.S. 424 (1971); Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975) Dothard v. Rawlinson, 433 U.S.

321 (1977); New York City Transit Authority v. Beazer, 440 U.S.

568 (1979); Connecticut v. Teal, 457 U.S. 440 (1982); Watson v.
Fort Worth Bank & Trust Co., 108 S. ¢ct. 2777 (1988). The new
rule created in S. 2104 is inconsistent with a fundamental
principle of civil litigation: that the plaintiff is obliged to
identify what act of the defendant is responsible for the
plaintiff's injury. Even apart from other defects in Sections 3
and 4 of this bill, the treatment of "groups of practices"
creates extremely powerful incentives for employers to adopt
guotas rather than go through the litigation necessary to
establish the "business necessity" of every one of their

employment practices.

B. THE BUSINESS NECESSITY DEFINITION AND THE EVIDENTIARY
RESTRICTIONS

The risk of surreptitious quotas created by the bill's
provisions on "groups of practices" is compounded by S. 2104's
unreasonably restrictive definition of "business necessity" and
by evidentiary restrictions imposed on employers trylng to meet
the "business necessity" test. I will discuss each in turn.

1. The Business Necessity Definition

S. 2104 forces employers to defend any employment practice
"involving selection" by showing a "significant relationship to
successful performance of the job." This standard is new; it is
found nowhere in any holding of the Supreme Court. On its face,
it is defective because a narrow requirement of this type denies
that there can be legitimate and desirable selection or promotion
practices aimed at objectives other than successful job
performance. Moreover, its very novelty guarantees that it will
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generate litigation for employers seeking to defend themselves.
Finally, the bill's peculiar treatment of prior cases is likely
to suggest to courts that ambiguities should be resolved against
employers. In combination, these defects again make it likely
that employers will adopt quotas rather than risk expensive
litigation whose outcome will be highly uncertain.

First, simply taking the definition literally, S. 2104 would
preclude employers from using hiring or promotion practices
serving many legitimate business objectives. Consider, for
example, an employer with a policy under which promotions are
given only to employees who receive "outstanding" ratings in
their current jobs. The justification for such a policy might be
that it provides an incentive for all employees to perform in an
outstanding manner, thereby promoting overall efficiency within
the firm. Under S. 2104, however, the employer could not rely on
that justification. Rather, he or she would have to attempt to
prove that outstanding performance in an employee's current job
was "significant[ly] relat[ed] to successful performance" of the
next job. In many cases, this might be impossible.

There is no sound policy reason for confining in this way
the justifications an employer may offer for its selection
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.q., Griggs v. Duke Power

Co., 401 U.S. 424, 432 (1971); New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979); Watson v. Fort Worth Bank

& Trust Co., 108 S. Ct. 2777, 2790 (1988) (plurality opinion).
Indeed, the Wards Cove dissent itself made clear that under
Griggs any "valid business purpose" would suffice. Wards Cove
Packing Co. v. Atonio, 109 S. Ct. 2115, 2129 (1989) (Stevens, J.,

dissenting).

The statement in S. 2104 that the definition of business
necessity is intended to codify Griggs cannot alter the
inconsistency between the bill's text and the language of Griggs,
or the inconsistency between the bill's text and almost two
decades of Supreme Court precedent interpreting Griggs. Instead,
it merely guarantees confusion as courts attempt to sort out
precisely what Congress had in mind. This confusion will be
time-consuming and very expensive. And it will bring no benefit
to the victims of discrimination.

Finally, in attempting to interpret the confusing definition
of "business necessity," some courts would likely come to the
conclusion that Congress intended to bring about certain highly
undesirable results. First, the bill states that it is designed
to overrule Wards Cove's "treatment of business necessity as a
defense." Part of that treatment of business necessity, though,
was the Court's rejection of the view that an employer is
required to show that the "challenged practice [is] 'essential'
or 'indispensable' to the employer's business." Wards Cove
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Packing Co. v. Atonio, 109 S. Ct. 2115, 2126 (1989). As the
Supreme Court noted, "this degree of scrutiny would be almost
impossible for most employers to meet, and would result in a host
of evils," including quotas. Id. Rather, the Court quite
] reasonably found that "the dispositive issue is whether a - 4
?‘ challenged practice serves, in a significant way, the legitimate
! employment goals of the employer." Id. at 2125-2126 (citing

Watson and Beazer as well as Griggs). On this issue, as pointed !
' out above, the dissent in Wards Cove is in agreement. |

g In light of these statements, a statutory provision

| overruling "the treatment of business necessity" in Wards Cove
could reasonably be interpreted by many courts as returning the
bill's definition of business necessity to the widely criticized
standard included in the original incarnation of S. 2104
("essential to effective job performance"). This inference would
be strengthened by two other provisions of the bill: Section 2
("Findings and Purposes") and Section 11 ("Construction"). {
Working in tandem, Sections 2 and 11 would likely lead some A
courts to resolve ambiguities in the bill against prior decisions !
by the Supreme Court and against defendants.

. |
: ‘ 2. Evidentiary Restrictions

Finally, employers who must attempt to meet the business l
, necessity test must do so by means of "demonstrable evidence." !
’ ! This is a new term invented by the bill, and no definition is 1
, : provided. The bill contains a long list of types of evidence ‘
N ‘ that courts may "receive," but the bill does not say that any of |
’ i these necessarily constitutes "demonstrable evidence." Courts ;
will likely understand the use of this new term (particularly in |
? light of Sections 2 and 11 of the bill) to mean that Congress is ?
i referring to some category of evidence that is narrower than the )
; category of evidence on which courts would otherwise rely. The
| effect of this provision, then, will apparently be to indirectly i
{ raise the burden of proof on the defendant beyond what it would

otherwise be.

! . I am not aware that any justification has been offered for
restricting the kind of evidence on which courts may rely in this

} context. Nor do I believe that it is advisable to force the

f courts to engage in guessing games about the meaning of a novel

| term like "demonstrable evidence." As with several other aspects

l of Sections 3 and 4 of S. 2104, this provision will cause

1 uncertainty among attorneys who must advise employers about the A

' meaning of the law, and it will cause confusion in the courts. ‘ i

No good purpose will be served, and a great deal of pointless

expense will be imposed on those who must live under this new

legislation.
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C. CONCLUSION

So far as I am aware, there is no reported judicial decision
indicating any need for a legislative modification of the manner
in which the courts handle "group([s] of employment practices"
under disparate impact theory. The rule created in S. 2104,
moreover, is contrary to fundamental principles of civil
litigation, and it is likely to lead in practice to unjust

results.

There is no sound policy reason for the imposition of
artificial restrictions of the kind created by S. 2104 on the
justifications that employers may offer for legitimate employment
practices. Similarly, there is no sound policy reason for
imposing on defendants evidentiary restrictions that exist
nowhere else in the law and that are not even clearly spelled out

in the proposed statute.

The effect of these proposed changes in the law is clear:
these provisions, if they are enacted, would exert strong
pressure on employers to avoid having to defend their employment
practices; the only practicable way for employers to do this
would be to avoid the statistical disparities that would require
them to mount such a defense. In short, many employers will see

no real alternative to adopting quotas.

II. FUNDAMENTAL FAIRNESS AND THE INSULATION OF QUOTAS FROM LEGAL
CHALLENGE

The bill in its current form also promotes quotas through
its treatment of discriminatory consent decrees. It does this by
totally denying certain individuals access to the courts to

challenge illegal agreements =-- in which these individuals had no
part -- prescribing quotas that exclude them from employment
opportunities.

Section 6 of S. 2104 would overrule the Supreme Court's
decision in Martin v. Wilks, 109 S. Ct. 2180 (1989). That case
arose in the context of a civil rights action, but it turned on
principles of fairness and access to court that apply in every
situation. The Court held that white firefighters who had not
been parties to a consent decree that mandated racial preferences
could have their day in court to contend that the decree violated

their civil rights.

Section 6 would in many circumstances cut off this right and
deny some persons, who were never notified of these decrees and
had no chance to challenge them, their right to sue. For
example, a plaintiff denied a promotion as a result of a
discriminatory consent decree in place ten years before the
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plaintiff was hired would in some circumstances be precluded by
Section 6 from challenging the decree.

At the outset, it must be stressed that only certain
settlements or consent decrees can be successfully challenged
after Martin v. Wilks: those containing provisions that violate
an innocent third party's rights under Title VII or the
Fourteenth Amendment. The only justlflcatlon offered for this
prov151on is the systemic interest in the flnallty of judicial
resolution of disputes. But while that interest is important, it
should not be pursued at the cost of the requlrement of
fundamental fairness that underlies our judicial system, in which
individuals are traditionally guaranteed a meaningful opportunity
to assert their interests in court before they are bound by

judicial action.

Moreover, the concern at which Section 6 is assertedly
directed, viz. the fear of repeated challenges to the same
decree, is largely chimerical. Existing legal doctrines are
already adequate to head off nonmeritorious challenges to
decrees. The doctrines of law of the case, res judicata, and
stare decisis will allow courts to deal with them summarily at
little expense in time or money to the parties. In addition, the
rules of joinder make it relatively easy for partles to ensure
that affected people have their day in court in the original
action. The threat of an award of attorney fees against the
losing party who brings a frivolous suit is a further deterrent

to such challenges.

The bill's treatment of discriminatory seniority systems is
in stark contrast with its treatment of discriminatory consent
decrees. In dealing with seniority systems, Section 7(b) of the
bill appropriately corrects a defect in current law by allowing a
plaintiff to challenge a discriminatory seniority system or
practlce at the time it is applied to the plaintiff. Current law
requires the challenge to be made at the time of the adoption of
the seniority system. Consistent with the view taken by your
Admlnlstratlon, proponents of S. 2104 have rightly argued that
this is unreasonable and should be corrected by legislation.

So far as I am aware, S. 2104's sponsors have given no
explanation for this inconsistency between Sections 6 and 7(b) of
their bill. The effect of it, however, is quite clear: unlike
senlorlty systems, consent decrees have frequently contained
provisions establlshlng hiring and promotion quotas or racial
preferences. Section 6 prevents legal challenges to such
provisions. Thus, far from enhancing civil rights, Section 6

severely abridges them.

Section 9 contains a provision complementing the provisions
in Section 6. For the first time, Title VII would say that
certain civil rights plaintiffs -- those challenging the legality
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of quotas adopted under a consent decree -- could be required to
pay attorneys fees where their lawsuit was neither frivolous nor
otherwise unreasonable. The clear effect would be to discourage
many challenges to illegal discrimination. The creation of
fundamentally unfair obstacles to the vindication of our
citizens' civil rights has no place in a civil rights bill.

Proponents of S. 2104 argue that Section 13 of the bill,
which states that nothing in the bill "shall be construed to
require or encourage an employer to adopt hiring or promotion
quotas," is a sufficient answer to the concerns raised here and
in Part I of this memorandum. In fact, however, Section 13 is
entirely unresponsive to them. The problem with Sections 3 and 4
is not that they directly require or encourage quotas, but rather
that employers will in fact choose to adopt quotas in order to
avoid having to defend their hiring practices under the
unreasonable litigation rules established by the bill. And the
problem with Section 6 is not that it requires quotas, but that
it insulates them from challenge. In fact, in its present form,
Section 13 has an exception from the anti-quota language (and
from all other provisions in the bill) for quotas that might be
contained in some court-ordered remedies, affirmative action

plans, or conciliation agreements.

IIT. EXPANSION OF REMEDIES UNDER TITLE VII AND PROVISIONS
AFFECTING THE INCENTIVES FOR LITIGATION

Section 8 of S. 2104 radically alters the Civil Rights Act
of 1964 by making available unlimited compensatory damages, as
well as punitive damages and jury trials, in most cases under

Title VII.

As you noted in your May 17 speech, federal law should
provide an adequate deterrent against harassment in the
workplace, and additional remedies are needed to accomplish this
goal. Although S. 2104 imposes a partial cap on punitive
damages, thereby setting an important precedent in the area of
federal tort remedies, the expansion of remedies contained in
Section 8 is excessive. Section 8 is not confined to filling the
gap where existing remedies are inadequate, such as in many cases
of sexual harassment. Rather, it imports into our employment
discrimination laws the entire panoply of tort remedies, punitive
damages, and jury trials, which runs counter to the concepts of
mediation and conciliation upon which Title VII is based. This
will create unnecessary and counterproductive litigation, serving
the interests of lawyers far more than the interests of aggrieved

employees.
Other provisions in S. 2104 will also contribute
unnecessarily to fostering litigation instead of conciliation.

An amendment to 42 U.S.C. 2000e-5(k), for example, permits
plaintiffs to recover attorneys fees for continuing to litigate
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even if the judgment they ultimately obtain is less favorable
than a settlement offer they rejected. Similarly, a new
paragraph (2) in 42 U.S.C. 2000e-5k creates special rules
impeding waiver of attorney's fees as part of settlement, which
will inevitably discourage settlements because defendants will
not be able to estimate accurately the total cost of the
settlement to which they are being asked to agree.

Several other provisions of this bill have little to do with
promoting civil rights. Rather, they seem principally designed
to give plaintiffs special and unwarranted litigation advantages.
Section 7(a) gives plaintiffs 2 years, rather than 180 days (or,
in certain cases, 300 days), to file discrimination claims.
Section 11 creates a special legislative rule of construction for
civil rights cases that seems intended to encourage courts to
resolve cases in favor of plaintiffs whenever possible. And
Section 15 unfairly applies the changes in the law made by S.
2104 to cases already decided.

IV. CONCLUSION

S. 2104, in the form in which it has been presented to you,
is seriously flawed. While it contains certain desirable
provisions, these sections are greatly outweighed by the portions
of the bill that are objectionable in the particulars specified
above. Taken as a whole, S. 2104 would do far more to disrupt
our legal system and to disappoint the legitimate expectations of
our citizens for equal opportunity than it would to advance the
goal, to which you and I are both committed, of strengthening the
laws against employment discrimination.
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! THE WHITE HOUSE
‘ WASHINGTON

\ October 10, 1990

| MEMORANDUM

TO: NELSON LUND
; ASSOCIATE COUNSEL TO THE PRESIDENT
; OEOB ROOM 106

SO
FROM:  MIKE ORTEGA %
CHIEF OF STAFF'S CORRESPONDENCE
OEOB ROOM 54-A

RE: IETTER TO THE CHIEF OF STAFF
ON THE CIVIL RIGHTS ACT OF 1990

Governor Sununu's West Wing staff has
! : instructed me to return the attached letter
, to you (Mr. George W. Biel, Houston's
} Restaurants, Inc., Houston, Texas).

| This particular writer merits a more
specific response on the civil rights issue

than the standard form-letter reply that

is used in Presidential correspondence.

{ Thank you.
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PHOTOCOPY
GB HANDWRITING THE WHITE HOUSE" T m
wAenm g:;;- T HAS SEEN
HE JOSEPID P2: 28

September 5, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: C. BOYDEN GRA)C/L‘V\

COUNSEL TO THE PRESIDENT

SUBJECT: Civil Rights Legislation

Attached please find (1) clips from the Cincinnati Enquirer and
Post regarding Ken Blackwell, the black Republican candidate for
Congress (who stands a very good chance of winning) and his
opposition to the Civil Rights Act of 1990 on the ground that it
is a quota bill (TAB A); and (2) the results of an August 10
focus group of blacks in Chicago (TAB B).

The noteworthy points about each: despite the NAACP's attack o
Blackwell, far from rushing to endorse the legislation, '
Blackwell's Democratic opponent Luken indicated that, although he
would probably vote for the bill if it came to that, he "agrees
with the [P]lresident that there is a better bill out there." The
Post further notes that "The attack also has many political
observers wondering why the NAACP would attack one of the few
black congressional candidates in the country who appears to have
a chance of winning--and becoming the first black Republican
member of the U.S. House of Representatives in 30 years."

The report on the focus group concludes that "How the President
chooses to handle the Civil Rights legislation is not likely to
significantly [al ffect group members' perceptions of him." It
indicates general unawareness of and lack of interest in the
status of the legislation. (Some apparently thought it had
already been signed, confusing it with the ADA, but the report
notes that you "won no praise for signing what the group saw as a
civil rights bill, perhaps an indication of the small amount of
latent goodwill available.") The problems that were of real
concern to the group were apparently "drugs, poor education
systems and lack of jobs and how blacks were so hurt or
threatened by these problems as to make the rights and
empowerment notions relatively unimportant.”

As the focus group report notes, it is a great leap to generalize
from a single focus group to the whole country. Nevertheless, I
pass it along for what it is worth. At least it and the
Blackwell race are further evidence that the politics on this are
far from overwhelmingly one-sided.

cc: John Sununu
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BY KEN BLACKWELL
Guest Columnist

America needs to find and build a new
civil-rights consensus. If this i¢ lo be
done, | believe it will happen through
defining 2nd promoting policies that em-
power individuals to achieve their own
potential through their own clforts in a
society which permits rewards for their
work and their accomplishmeants.

The Civil Rights Act of 1990 is misla-
beled. It is a flagrant violation of truth in
packaging. The origina! idea of civil
rights was to remove irrelevant racial,
religious and sexist barriers to individuai
accomplishment and fulfillment. This bill,
like an old general, is still fighting the Jast
war, and it is doing it so ineptly that it
threatens the gains of the past.

The moral agreement which has
opened greater opportunity for so many
over the past three decades was based on
judging people on their individual charac-
ter, not on some group identification. The
1990 act, far from being race- or scx-
neutral, defines people by race and sex.
and insists that this be the primary factor
in hiring decisions. Individuals would not
be judged as individuals, but rather as
parts of distinct groups which must be
cmployed at levels “equal” to their pro-
portion in the population. :

An old principle assaulted -

The bill reverses an indispensable
principle of Americar. justice, innocent
until proven guilty. Discrimination would
no longer mean wrongful intent to lreat
peopie differently because of race or sex.
Instead, statistica! disparities between a
group's representation in a given work
force vs. the local papulation would by
themselves esiablish a3 presumpiion of
discriminatory guilt. The burden of procf
would be on emplayers to prave their
innocenee,

This bil! does not empowet peopie. Jt
empowers iawvers, It allows such unprec-
edented opporturnity for large contingen-
cy fees that it might better be called Aid
to Dependent Lawyers. The courts will
be opened to countless suits based on
statistics alone, with no need to show
actua! discrimiration, a litigation bonanza.
Lawyers will be given incentive to file as

%
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Ken Blackwell
... Opposing fraudulent legislation

many cases as possible in the hope that a
{ew will pay off with substantial windfalls.

Facing the pros” ct of statistically
based suits and pv  .ve damages, em-
ployers will have litue choice but to adopt
race- and sex-conscious quotas, and the
cost of legal fees will force employers to
settle before trial whether or not 3 suit
has merit.

Congress has recognized the absurdity
of this proposition by exempting itself
from its provisions. This arrogant and
hypocritical practice must stop. If laws
make so little sense that the Congress
cannot comply, neither should anyone
else he subjected to them.

The act’s promotior of hiring quotas
and free-wheeling litigation is a serious
defect, but even worse is that it distracts
altention from congressional inaction or.
ideas which promise an actual bhereficial
effect an people's lives, ideas which will,
if they work, increase ecororiic opportu-
nity for individuals.

This view js not new with me. Five
years ago in testimony before the Repub-
lican Study Committee of the U.S. House
of Representatives, | noted the nced to
address the intertwined problems of em-
ployment and education and housing:
“You ¢an't land a decent job because vou

{S CoOnsensus

don't have an education, and you can't
get a decent education because of where
yau live, and you can’t mave 1o 3 decent
neighborhood because you don't have a
job.ll

1 notgd then and | still believe that we
cannot in our society compe! employers
to give jobs to people who do not qualify
to hold them. We cannot instill training
by legislative decree. And we cannot
meet mortgage payments with good
wishes. The employment/education/hous-
ing problems are economic in nature, and
we need economic solutions to whp
them.

We do not know for sure what wil]

work, but we need to start Lrying some -

ideas which may. Enterprise 20nes may
well generate jobs in areas with concen-
trations of underemployed and unem-
ployed people. Educational vouchers may
well contribute to better education for
inner-city children. Permitting tenants to
buy public housing may well provide
better homes for low-income people.

What we can be sure will not work is
the fraudulent Civil Rights Act of 1990, 1
have urged President Bush to veto this
piece of legislative legerdemain, 2nd 1o
ask Congress (o get moving on a Reward
for Individual Achievement Act of 1991.

An cqual chance for all

Americans believe in fairness. Ameri-
cans believe in giving everyone aa equa’
¢hance (o succeed or fail on individual
merit. And a majority of Americans will
support initiatives which give their eco-
nomically disadvantaged fellow citizens a
chance to improve their lives through
cducation and work.

This is (ke path (hat can build an
American conseasus begin economic civil
rights in a society where the character
and cffort of individua! citizens, rot the
legisleted grcup they were born inte,
make the differcnce in the Quality of their
lives.

Ken Blackwell, a former mayor and
cily councilman, is the Republiczn nonu-
nee for Congress from the First District.
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Blackwell
takes snub
In stride

s NAACP attacks stand |
on civil rights legislation.

By Sharon Moloney
Post staff reporter

J. Kenneth Blackwell views Tuesday’
denunciation by the Cincinnati NAACP
just another of the disagreements he h
had with various groups of voters through-
out his career. ’

“As I've said on any number of occa,
sions, I have & 14-year record of publi
service and it has been controversial,’|
Blackwell said. “I'm sure that at some
point or another there isn’t a voter in Cin-
cinnati who hasn’t disagreed with me.”

But the NAACP's blistering attack}
aimed at Blackwell’s opposition to the
pending federal 1990 Civil Rights bill, has a
new twist: In previous skirmishes on civil
rights, Blackwell, a black Republican candi.
date for the 1st District U.S. House seat,
has drawn heat from conservatives.

The attack also has many political ob-
servers wondering why the NAACP would
attack one of the few black congressional
candidates in the country who appears to
have a chance of winning — and becoming
the first black Republican member of the
U.S. House of Representatives in 30 years.

Blackwell’s record has been one of sup-
port for civil rights issues, although he
hasn't always taken the generally accepted
viewpoint. .

As a Cincinnati City Council member in

1988, Blackwell spearheaded the drive to
‘pass the city’s banking ordinance that
opened local bank records on commercial
loans to minorities and low-income neigh-

borhoods.
Blackwell's opponent in the 1st District

race, Cincinnati Mayor Charles Luken, alsg,

voted for the banking ordinance. But some

7 Cincinnati bankers and business leaders
were reportedly so incensed at Blackwell'y
leadership on it that their financial support
for his congressional campaign was said td
be suffering. !
Please see BLACKWELL, 12A
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Blackwell

From Page 1A

Blackwell disputed such re-
ports by pointing to the solid
participation of many business
leaders in his campaign, led by
Clement Buenger, chairman and
CEO of Fifth Third Bank, a one-
time bitter opponent of the
banking bill.

Also in 1988,
Blackwell urged
a return to pro-
portional repre-
sentation as a
method for
electing City
Council mem-
i bers. He also

- pushed an ordi-
J. Kenneth nance opening
Blackwell the city’s private
clubs to minorities and women.

As deputy undersecretary of
the U.S. Department of Housing
and Urban Development, Black-
well proposed a plan for the fed-
eral government to sell 50,000
single-family homes seized for
mortgage default at low rates to
low-income buyers.

None of this was mentioned
by NAACP officials Tuesday
when they denounced Blackwell
for opposing the proposed feder-
al Civil Rights Bill of 1990.

Frank Allisopn, Cincinnati
chapter president, charged that
Blackwell had “sold his soul for
a mess of votes” in the 1st Dis-
trict. Allison said Blackwell had
forgotten ‘‘from whence he
came” and how civil rights laws
of the past had helped him
achieve his position as a promi-
nent black politician. One of the
NAACP’s major concerns is the
civil rights bill.

Blackwell countered that his
opposition to the bill stems not
from what civil rights legislation
can achieve, but how the goal is
achieved. He says the bill adopts
a quota system and is intrinsical-
ly unfair.

About the bill

--Republican 23 -Kenneth Az
Blackwel( contends that ml-M
hmng provlslons in-.

the "'

#"’ 2 " 45”7\

onent
L%?e arody s sHATE
Black ﬂ Sy The bﬂl s
prov;sions induda A
w ans on racial ha-
rassment in the ,work
place. i ,g A
W Barriers ag §§ raopen-
.Ing colirt-appr¢ g;l falir-pir-,
ing agreements. ; : \“(‘

. | Changes making éa

[

amount of punitwe dam-
ages’ for’ intentional "dis*
crimination that courts
could award to women, re- .
ligious minorities apd_ the
disabled. The bill would al- ..
low the cap to be exceeded .
by the amount of compen-.
satory damages, if hig‘her. .
. v;ﬁf £y

“I have a legmmatelhsagree
ment with Frank Allison, a dif-
ference in principal which I have
been delineating very thoughtful-
ly,” Blackwell says. “We share
the same goals. But it'is not al-
ways necessary to arrive at those
goals in the same way or by ,
marching to tge. sam{"drum
mer. ”» ‘ e}.rt )

Luken largely ,Sh Black
well’s view of the pro; vil
Rights Bill of 1990 He'Says'
“agrees with the presx&ent that

,.

.
Rl

there is a better bill out there.”
He said he would probably vote
for the bill if it comes to that,
but he doubts it would ever
come to a vote without signifi-
cant amendments.

Much of the controversy over
Blackwell in the mmomy com-
munity has its roots in his defec-
tion from the Charter Party in
1980 to join the GOP.

The Charter Party has a
strong minority contingent, with
strong ties to the National Asso-
ciation for the Advancement of
Colored People. Its members in-
clude such politically and other-
wise influential blacks as former
Mayor Theodore Berry and for-
mer Council Member and
NAACP president Marian Spen-
cer. Some Charterites consid-
ered Blackwell’'s defection a
betrayal of the party that first
offered blacks a serious chance
at elected office. Indeed, Berry
once described Blackwell's de-
fection publicly as “base ingrati-
tude.”

Blackwell further incurred
their ire when he led the opposi-
tion to Charter-supported in-
come tax increases and a Metro
bus tax increase in the early
1980s.

Another sore point is Black-
well’s stand on apartheid in
South Africa.

While he vehemently opposes
apartheid and has spoken out
against it at the United Nations,
he has long been criticized for
opposing sanctions against busi-
nesses in South Africa. Black-
well contends that sanctions
hurt black workers more than
anyone else.

Whether the NAACP's charges

Tuesday will hurt Blackwell's |,

congressional campaign remains
to be seen. The NAACP stopped
kshort of saying it will campaign
% dgainst Blackwell.
s‘b_ In their last race for City
Council Blackwell and Luken
lit about evenly votes in the
“minority sections of the city.
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NAACP leader blasts Blackwell civil rights v1ew

BY KELLY LEWIS
T'he Cincinnati Enquirer

Angered by J. Kenneth Blackwell’s op-
position to a key piece of civil rights
legislation, local NAACP President Frank
Allison Tuesday said the First District
congressional candidate had ‘“‘stomped on
the graves” of slain civil rights leaders.

At issue: the Civil Rights Act of 1990.

Two versions of the bill have passed the .

House and Senate and are being reviewed

.

in a conference committee.

Proponents say the measure will re-
verse Supreme Court decisions that have
made it difficult for women and minority
job-seekers to win discrimination lawsuits.
Opponents say it amounts to establishing
hiring quotas. President Bush has vowed
to veto it.

Allison leveled his criticism in response

to Blackwell's guest column in The Enquir-
er on Aug. 24. Blackwell, a Republican,

called the legislation ‘“fraudulent” and
urged a veto.

Allison, who supports the bill, said he
believed Blackwell's position is an attempt
to attract voters from Cincinnati’s western
suburbs in the congressional race.

“Because he believes the only way to
ensure his election is to appeal to the
darkest side and deepest fears of voters,
Mr. Blackwell has signed his name to an
editorial which is devoid of both reason and

factual support,” Allison said.
“The saddest observation of all is that’

Mr. Blackwell, by his attack, has stomped -

on the graves of Medgar Evers. Martin,
Luther King Jr., and the other martyrs
who have paid the supreme sacrifice for
the Blackwells of this world to reap the
benefits of a free society. Shame on you,
Mr. Blackwell, for selling your soul for a
mess of votes.”

(Please see BLACKWELL, Page D-2).
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Civil rights bill remains bogged in debat

Congress to work
with two versions

BY KEITH WHITE

Gannett News Service

WASHINGTON — To its supporters,
the proposed Civil Rights Act of 1990 puts
teeth — pulled by the Supreme Court in
recent decisions — back in anti-discrimi-
nation laws covering employment.

To its opponents, the bill threatens
businesses with such severe penalties they

wil! be forced to adopt quotas in hiring and
promotion.

Similar versions of the bill have passed
the House and Senate and now wait recon-
ciliation when Congress returns next
month.

President Bush opposed both bills and
threatens to veto the final product, argu-
ing it will result in the use of quotas —
even though both versions specifically re-
ject that.

“It will also foster dxvxsxveness and
litigation rather than conciliation and do
more to promote legal fees than civil

—

Blackwell

CONTINUED FROM PAGE D-1

The First District includes
most of Cincinnati and suburban
Hamilton County west of Mill
Creek. Fourteen percent of the
voting-age population is black, ac-
cording to The Almanac of Amer-
ican Politics 1990.

Blackwell, responding to what
he termed “very hard” allega-
tions, said he has been a’fighter
for equal opportunity and equal
access.

“I'm nobody’s puppet. I'm man
enough to take the heat for my
opmions,” he said.

Blackwell said that, in its pres-
ent form, the civil rights bill is
quota legislation.

“It stands to erode a basic
element of the business process,”
Blackwell said. “‘Business owners
must have the opportunity to
choose the best person to get the
job done without worrying about
fitting a quota.”

Blackwell pointed to his record
against discrimination in home-
mortgage lending by Cincinnati
banks when b was a city council-

Allison

£ i
Blackwell

man. While on council he spon-
sored an ordinance to force local
banks to reveal the numbers of
mortgage loans they made in pre-
dominantly black neighborhoods
if they wanted to do business with
the city.

Cincinnati Mayor Charles Luk+
en, who is running against Black-
well in the congressional race,
said the bill is not perfect but he
would support it.

In the recent House vote, U.S.
Rep. Willis D. Gradisor: Jr. R-Cin-
cinnati, voted against the legisla-
tion. Charles Luken’s father, U.S.
Rep. Thomas A. Luken, Demo-
crat-Cincinnati, woted for it.

rights,” wrote Bush in a letter to House
Minority leader Bob Michel, R-Ill., earlier
this month.

Although House members amended
their bill to restrict the punitive damages
that could be awarded in employment
discrimination cases and to reject quotas,
Bush said those changes do not cure the
bill's defects.

The goal of this bill is to overturn five
recent Supreme Court decisions that
“have hamstrung the vigorous enforce-
ment of thlS nation’s civil rights employ-
ment laws,” said Rep. Jack Brooks, D-Tex-

L

as, during House debate.

Those decisions reversed previous law 4,88
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by putting the burden on employees t0 _—
prove that suspicious hiring practices are forec,

due to discrimination rather than business

w foo!

99578

necessities, limiting the opportunity for 1 con Go
aggrieved persons to sue and permitting ___
greater challenge of agreements to im- o’

prove hiring and promotion of minorities.

Republicans say the bill would tilt things
too far against the employer and make him
or her vulnerable to lawsuits which would

result in damages so great it could drive
them out of business.
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July 27, 1990

MEMORANDUM
TO: Mary, Norm
FROM: David Hansen,

R.N.C. Political Division Survey Research

RE: Chicago Black Focus Group

The Committee sponsored a focus group session of 20 blacks in downtown
Chicago on July 26. Participants were all Chicago residents recruited by
criteria of age and education to broadly represent the city’s black population.
Both Southside and Westside neighborhoods were represented. Reported
participation in the last mayoral election was also a recruitment requirement.

While | would not normally recommend that the findings from a single focus
group of twenty participants be generalized to the whole country, black
opinion relevant to us and the President seems so widely and strongly held
that the results from this one group should be seriously considered.

The analogy would be for the results from a single focus group conducted on
taxes and welfare in an all white, strongly Republican suburb to be
generalized for Republicans everywhere. Of course you’d hear the same
litany of complaints on these topics regardless of the number or location of
your focus groups. As taxes and welfare are to us, so are we to blacks.

Perceptions of Bush

Ceorge Bush was viewed unfavorably by the participants of this single group:
there was no perception that Bush has any more concern or compassion for
blacks than Republicans in general. In March of 1989, focus group
participants held more neutral, "give him a chance" attitudes towards Bush
than what was heard in this group. Bush does not benefit from specific
comparisons to Reagan (who was brought up often). With repeated
references such as "Reagan and Bush and the conservative judges they have
been appointing...", he is apparently seen as an accessory or heir to Reagan
and his policies.

e e e m e
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Chicago Black Focus Groups
August 10, 1990

page 2

The response to Bush seems strongly conditioned by blacks’ general attitudes
towards Republicans/whites/the rich, but a few specific complaints were
brought up.

Participants reacted very personally to an important policy difference they
have with the Administration over fighting drugs. This group’s consensus view
was that tough enforcement meant only more jail space to incarcerate more
blacks, and Bush was closely tied to the drive for more of this sort of enforce-
ment. Bush as chastised for "thinking the only thing blacks need were jails" by
one woman. Group members brought up repeatedly the need for increased
treatment opportunities as the specific solution most likely to help the drug
problem, and they saw little interest in this tactic on Bush’s part.

Bush’s role as the head of the CIA was cited as a sort of proof of his
complicity in the complaint that Republicans, as being one and the same as
the white power structure which holds blacks down, allow the flow of drugs
into black communities. Both of these points were made in last year’s focus
groups. Connecting the CIA and permitting drugs to come into the country is
the perception, widely held by the group, that the Agency (and Bush) was in
league with the drug cartels since it was in league with Noriega.

Neil Bush was said to have "stolen money," and while not accusing the
President of any sort of criminal complicity or cover-up, the group seemed to
strongly hold his son’s actions against him.

Civil Rights and Affirmative Action

How the President chooses to handle the Civil Rights legislation is not likely to
significantly effect group members’ perceptions of him. Neither the legislation
nor affirmative action in general were volunteered as things Bush could do to

help blacks when this question was asked of the group.

Many had heard radio or morning show announcements about the disabilities
‘civil rights’ bill scheduled to be signed that same day and confused this with
the bill still awaiting the President’s signature. When asked about "the civil
rights bill passed by the Senate and waiting for the President to sign," the
group concluded that the legislation had already been signed. Bush won no
praise for signing what the group saw as a civil rights bill, perhaps an indica-
tion of the small amount of latent goodwill available to him if he were to sign
the real legislation.
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Chicago Black Focus Groups
August 10, 1990
page 3

Blacks' sense of distrust and alienation from Republicans and the white power
structure which Bush epitomized to these participants leads to an image which
may not be hurt further by a veto of one piece of legislation. Even if black
and Democratic elites were to work extensively at characterizing a veto as
hurting blacks, groups members hold few positive evaluations of Bush which

could be at stake.

‘Affirmative Action,’ ‘Civil Rights,” and ‘Economic Empowerment’ were
recognized by participants as being important for blacks generally, but none of
the three concepts seemed to hold a very strong personal meaning to indivi-
duals in the group. This would also tend to limit the damage to Bush’s image

with blacks in the event of veto.

Affirmative action was viewed more favorably by Chicago participants than in
last year’s focus groups in Cleveland and Jackson, Mississippi. It was termed
to be needed and helpful for "the quiet ones," which | think meant people
unarticulate enough or forceful enough to fight against perceived wrongs.
There were no negatives attached to affirmative action such as quotas working
as a ceiling for black hiring, as were heard last year.

Most in the group seemed to think that civil rights is no longer as important
an issue for blacks as it once was: drugs and basic economic survival have
displaced it, but it was also said that "we have civil rights, its more human
rights that’s the issue, [including concerns about discrimination against older
people, single mother with children, etc.]' and "we have civil rights, but we're

not using them."

These attitudes were not unanimously held, as civil rights elicited stronger
support from a couple of the younger, more politically aware participants, in
the sense that they thought more needed to done with about it.

The group refused to answer a question of which was more important, civil
rights or economic empowerment. Participants instead started to cite drugs,
poor education systems and lack of jobs and how blacks were so hurt or
threatened by these problems as to make the rights and empowerment
notions relatively unimportant.
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Chicago Black Focus Groups
August 10, 1990

page 4

Personal Progress Under Bush

Participants for the most part have noticed no difference in their own lives,
either for the better or the worse, in the time Bush has been president. Many
claimed that they knew of others who have had it worse. This could reflect
how black American lives are more economically vulnerable than whites even
in calm general economic conditions. It may also show blacks picking up on
the line of increasing dissatisfaction or anxiety with direction of the country
which increasingly seems to be the storyline of the day with the white
national media, despite individuals’ relatively high satisfaction with their own

condition.

What Can Bush Do to Help Blacks?

In direct response to this question, participants named education and jobs:
they wanted direct education aid and low interest loans from the federal
government, and more spending on jobs and policies which keep jobs in their
communities. These same two issues were identified as the prime concerns of

blacks in March of 1989.

Reagan and Bush were criticized for cutting education spending, and as was
found last year, jobs programs and centers were criticized for failing to
provide training the jobs which command respect in today’s economy and pay
decent wages. Computer skills was given as an example of the centers could

be teaching, but are not.

In addition, two other issues came up often enough in the discussion to
consider adding to the list of at least the Chicago black voter agenda: health
care and housing. Participants wanted health care costs contained and
availability guaranteed. In this sense the concerns were quite similar to ones
heard recently with white focus group participants. Black voters had no
trouble calling for a national health system. One termed the country to be in
the "dark ages" with its health delivery system when compared to national

systems elsewhere.

Although federal money and policy is involved, the housing problems sounded
to be unique to Chicago and its public and private housing stock.
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Chicago Black Focus Groups
August 10, 1990
page 5

The Parties

The Democratic party was criticized with complaints which seemed to be
based in the cynicism blacks have for white society’s institutions, and it would
be wrong to say that the group was deeply dissatisfied with the party. It did
received special criticism for its disunity, and lack of follow through on behalf
of, and loyalty to, its supporters. The Republican party was at an other point
in the discussion credited with each of these qualities the Democrats were

scored on.

While no personality-like comparisons were asked, another point of contrast
was the perception of Democratic incompetence versus Republican
competence. Republicans were not exactly praised for this trait as the
benefactors of our competence were seen to be anyone but blacks: "The
Republicans are all about the rich getting richer and the poor getting poorer."

In three job handling comparisons, participants gave the most credit to best
being able to handle them to the Democratic party. For the most part, it was
not through positive perceptions of what the Democrats stood for or had
proven they could accomplish which led the group to these conclusions as
much as it was consistent rejection of Republican aims and motives. The sole
opportunity for the Republican party may be in the area of education, as
there was no awareness of what we stood for, and no suspicions or mis-

conceptions to overcome.

Participants rejected the argument that the Republican party could do a better
job with solving the threat of drugs, for the reasons mentioned above. In the
area of jobs, participants either scored Republicans for allowing the loss of
industrial employment to overseas competition, or else ruefully allowed that
the Party could do a better job at creating jobs, but only for the benefit of

ourselves.

For the Republican party to prove that it respects blacks and should deserve
their vote, it was clear that this group was looking for an enduring day-in,
day-out sort of commitment. Again, creating jobs and improving educational
opportunity were mentioned as areas where the Party could prove itself. One
member called for the Party to nominate a black as vice-president as a way to
prove its commitment, an assertion which went unchallenged.
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Chicago Black Focus Groups
August 10, 1990
page 6

GOP Surrogates

Participants were surprisingly unaware of Jack Kemp. Even his football fame
was recalled only after some delay. Eventually the group arrived at a negative

impression of him.

Luis Sullivan was recognized as the Secretary of Health, even when his first
name was mistakenly read as "Leon". Reactions were positive, though there
was no specific mention to his attacks on tobacco marketing to blacks, for
example. "He’s a brother, he’s doing alright' was one comment. Considering
the contempt participants had for the Republican party, a reaction of "He's
sold out" or more derogatory than that could have been expected.

William Bennett was easily recognized to be the "Drug Czar." Reactions were
quite negative, based on, again, the suspicion participants had about

Republican motives for the drug war.

Black Third Party

There was not much support initially for a third party in Chicago. The
reasoning seemed to go that for it to exist, it would have to succeed, and for
it to succeed it would need someone like Harold Washington to lead it, and

participants saw no potential leaders with that sort of stature.

Eventually, a consensus was formed that each in the group could support a
third party candidate, but this seemed to be a forced decision, and not strong
enough to base a strategy of promoting a third party candidate.

Hartigan

The group was aware of Hartigan, but had no firm opinions about him. Their
expectations were not particularly high for him and were formed on basis of
his race and not his party.

Edgar

Participants were more aware of Edgar than Hartigan. There was no strong
rejection out of hand of him, and some media based around an event in the
black community, perhaps a uniform or team warm-ups donation to a youth
organization, was recalled and positively evaluated by many in the group.
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THE WHITE HOUSE

WASHINGTON

September 7, 1990

MEMORANDUM FOR C. BOYDEN GRAY
FROM: NELSON LUND,

SUBJECT: ACLU Report on the Effects of Wards Cove

The ACLU Report submitted by Mr. Coleman contains no evidence to
support his claim that the Wards Cove rulings on particularity or
the definition of business necessity have led to significant
changes in the outcome of cases in litigation.

Let's look first at the numbers. The Report discusses only 5
cases, which is a far cry from the 150 that Mr. Coleman claimed
in his meeting with you. And the report ignores the 11 cases
identified by the Justice Department in which plaintiffs have
prevailed after Wards Cove.

Next, consider the outcomes in the five cases:

o In one case (Bernard), the district court had ruled in favor
of the defendants on all issues before Wards Cove, and the
circuit court simply affirmed.

o In three cases (Joint Apprenticeship Committee, Evans, and
Allen), the district courts had ruled in favor of the
plaintiffs, and the circuit courts merely remanded for
reconsideration in light of Wards Cove. The plaintiffs have
not "lost" these cases.

o The fifth case is an unpublished district court decision
which is not available on LEXIS.

What's more, the ACLU Report does not itself make the claim that
is being made by Mr. Coleman. It characterizes 4 of the cases as
turning on the burden of proof issue, which is irrelevant since
the Administration is not insisting on preserving this aspect of
Wards Cove. The fifth case (Joint Apprenticeship Committee) is
characterized by the Report as a "particularity" case, but the

Report claims that it appears to have been wrongly decided even
under Wards Cove.

Finally, a careful examination of the four reported decisions
cited in the ACLU Report shows that none of them supports Mr.
Coleman's claim:
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Allen v. Seidman, 881 F.2d 375 (CA7 1989) (Posner, J.). This
case contains some Posnerian musings to the effect that the
Supreme Court has changed the definition of business necessity.
Besides the fact this is sheer dicta, Posner seems to indicate
that the Seventh Circuit had beaten the High Court to the punch
by making the same changes way back in 1985.

In any event, the case holds only that the district court (which
had ruled in favor of the plaintiff) had imposed the wrong burden
of proof:

"[The judge below], however, said that 'it has not been
shown that the Program Evaluation was a reliable selection
device.' This is the language of burden of persuasion not
production, and the burden of persuasion was placed on the
wrong party, the employer. We therefore remand the case for
reconsideration under the correct legal standard." 881
F.2d, at 381.

Evans v. City of Evanston, 881 F.2d 382 (CA7 1989) (Posner, J.).
In a case decided the same day as Allen, Posner came close to
affirming the district court's decision in favor of the plaintiff
even though it was issued before Wards Cove. Posner ultimately
decided to remand the case since "the judge (quite understandably
considering the state of the law when he decided the case) placed
the burden on the wrong party." 881 F.2d, at 385. This already
makes the case irrelevant for present purposes, but even so
Posner's opinion clearly invites a reinstatement of the decision
for the plaintiffs. Id.

Bernard v. Gulf 0il Corp., 890 F.2d 735 (CA5 1989) (Higginbotham,
J.). This is a complex case, but the most important points are
as follows. First, unlike Posner, Judge Higginbotham does not
ridicule the Supreme Court's claim that it was merely clarifying
the law rather than changing it. Thus, while there is some
discussion of Wards Cove in Higginbotham's opinion, there is not
one word to suggest that the case would or should have been
decided differently before Wards Cove. Indeed, Higginbotham goes
out of his way to use the Albemarle test for job-relatedness at
crucial points in the analysis! And finally, this is a case in
which the district court had ruled against the plaintiffs on all
issues prior to Wards Cove -- the affirmance by the Fifth Circuit
is hardly evidence of any change in the law.

EEQOC v. Joint A nticeship Committee, 895 F.2d 86 (CA2 1990)
(Kearse, J.). In this case, the district court ruled in favor of
the EEOC. Judge Kearse found that the court had apparently
applied a legal standard on the particularity issue that may have
been inconsistent with Wards Cove because it relieved the
plaintiff of any obligation to prove causation. If she
misinterpreted Wards Cove, as the ACLU Report claims, then her
decision is obviously irrelevant because the Supreme Court can
correct her without the aid of new legislation. In any event,
Kearse found only that the court below had applied the wrong
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i legal framework, and there is no reason to assume or expect that
| the EEOC will lose this case:

"[W]e express no view as to the sufficiency of EEOC's
statistics to establish the requisite disparities, or as to
% whether summary judgment [for the plaintiff] is appropriate
i with respect to causation." 895 F.2d4, at 91.

j (In passing, I note that the ACLU Report's vitriolic attack on
! ‘ the motivations of a black woman appointed by President Carter is
one of the many weird features of the Report.)

I have attached copies of the 4 published opinions in question;
the DOJ summary of post-Wards Cove cases; and the ACLU Report.
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COUNSEL'S OFFICE
; RECEWED
J Honorable C. Boyden Gray Sep 7\990
j Counsel to the President
' The White House
Washington, D.C. 20500

Dear Boyden:

In our conversation yesterday you gave the
impression that you thought racial harassment cases were now
tried before the EEOC and you thought that sexual harassment
cases should be added and restricted to trial before the EEOC.
I told you that to the best of my knowledge that was not the
way it worked and, in fact, in private racial discrimination
cases the EEOC usually did little and at the end of 180 days
merely issued a letter which authorized the plaintiff to sue

in court.

When I returned to the office I called the Lawyers'
Committee to check if I were correct and they delivered to me
this morning the attached memorandum which I think bears out

my statement to you.

e e

I also indicted to you that Wards Cove was already
having an adverse affect on cases and that adverse affect
includes matters other than shifting the burden of proof.

In my testimony before the Senate Committee, I
introduced exhibits of studies done by Yale law students which
bears out my statement to you. I am also sending to you a
report by the ACLU which indicates the adverse affect of Wards

Cove on plaintiffs.
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Page 2 - Honorable C. Boyden Gray - September 7, 1990

If you have any questions, please call me as I do
think we ought to report back to Governor Sununu before the

end of the day.

Sincerely,

William T. Coleman, Jr.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGETY
WASHINGTON, D.G. 20603

TO: Legislative Liaison Officer:
' COUNsEg| !
SEE ATTACHED DISTRIBUTION LIST Hgg2523fncs

SEP 5 1990
2 Testimonies

SUBJECT: Resolution Trust Corporation Oversight Board,
Interior and Ccuncil of Environmental Quality,

drart testimony on disposition of RTC assets
and coordination of RTC with Dept. of the

Interior and CEQ.

The Office of Management and Budget requests the views of your agency
on the above subject before advising on its relationship to the
progran of the President, in accordance with OMB Circular A-19.

Please provide us with your views no later than

100 p.m. THURSDAY, SEPT. 6, 1990.

Direct your questions to Anna Fotias (395-3434), the legislative
analyst in this office, ‘\
\
J

e Qbet s 6o

ames J. Jukes for
Asslstant Director for
legislative Reference
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Mr. Chajirman and members of the Task Forcs, thank you for

the uppurt:un:t@y to testify this morning, As :aq;uutea, I appear
bafore you to discuss, from the vantage point of the Oversight

Board, patural and cultural rescurce pelicy as it ;-alat-a to tha
disposition of assets by the Resolution Trust Corporation (RTC).

The Pinancial Imstitutions Reform, Recovery and BEnforeemant

Act (FIRREA) reguires the RIC to publish and ypdate semiannually
an inventory of all the resl astate assets subject to its

As part of the raguirement to publish an

inventory, the RTC must identity assets which have natural,
cultural, recreational or safentific values. This ic the only
duty imposed on the RTC Dy FIRREA in the area of envirormental
CONGeIN. '

The RTC mede avallable to the public on January 1, 1990 its
tirst inventory of real estate properties, which included a

desi¢mation of proparties with speaial significance in the feour

areas specified in the law. The identification was made

primarily by field staff who, as we understand it, tended toward
flagging a propexty i:hen thare was doubt about its potential
eigmificance.

8ince that first inventory, the RIC has developed more
eladorate procedures, such as standard Instructions to appraisers
to note features of such sigynificance in their appraisal reports.

Apprulsers have basan informed that a property may have:

-3 racrastivnal significance if it is within or adiacent

to egisting public recreation areas or-adjacent to
rivers, lake shoras or oceans!
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sciantific significance if it has scientific uses or

o
archasological japortances 4
© historic veluve if it meatz oriteris for the National
Register of Histor.{c Places, such as an assoglation
with Ristoricel events or figures)
-] and patural value 1¥ it is within or adjacent teo l

l'wtiuml landmarks, nationsl wllderness arass, national
or state parks, untional or state wildlife refuges, or
aress identified by the Fish and Wildlife Service as
aritical habitats for sndangered species, or othar ’
natursl features that include wetlands, ocean and lake

shores, caves, dunes, coastal barrier islands and

entuaries.

As you know, the BRTC has been working cilosely with the Fish
and Wildlife Sexrvice (the "Sarvice®™) in drafting a Memorandum of

Understanding (YMOU™) which would establish procedures for

identifying significant proparties. The work has been completed

and the MOU is undargoing raeview at the Départment of the
fnterior. Becfusa this agreement i seen principally as a matter
of detining operating procedures, the Oversight Board has taken

ne astion on it. However, we bhave monitored its progress and

will aevaluate itz effact on both the asset identification and

disposition efforts of the RTC.
The basic terms of the MOU provide for the Service to

\"i
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identify features of patural or cultural significance on the

RTC's real estata assets. If Chese are found, the Ssrvice will
recommend actions to ba taken by the RIC to praserve those
features, suc‘h racommendations may include sale to conservation
groups or to State or Federal agencies, including the Service.
The Service might also recommend the imposition of conservation

esesensnts on certalin px:opart-.ly.
As part of an attachment to the MOU, the Service has

suggested languaga that could pe included in the dead, or other
instrument - of conveayance, reserving to the Unitad States a
perpetual conservation easement. This would give the government

the right:

© to ¢ontrol the vegetation, topography and hydrology of
the property by the use of appropriate measuraez such as
plan.t‘d.ng; axcavation and the bullding of dikes;

-] vhers appropriate, to conduct prtdntm; management
activities, to construct fances and axclude the publie
or the property owner, oxr to prohibit fishing and
hunting;

© to have a right of ingress and egress across the

proparty to the esasement area, including the right to
build construction buildings and roads gurticiently
wide to accemmodats access by vehicles and agquipment
deaemead necesiary for sasement management.

¥here such easements exist, the property ownes wm;.'l.d be

prohibited fram bullding any structures in the easensnt area. He
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or she vould not be permitted to alter the vaegetation or
hydrology of the araa, such as by wowing, cultivation, dreining,
channeling, or diverting theé natural flow of surfaca or
underground waters inte, within, or out of the supament araa,
We recotmize that such provisions may écum prohibitively
restrictive to potential puysrs and conid therefore impede sale
of the asset or cause arotion of the property's value. By its
terms, however, the MOU resarvas to the RTC the sole discration
whether or not to impleament the Bervice's rwmmdation&. This
discretion is crucial because FIRRER doves not glve the RrC the
suthority to efpend funds or to forego meximmm recovery on aggets
with natural, cultural, natural or historic signiticance. As
the Task Force indicated in its guestions to the withessus,
"[t]he RPC would make the decision about accepting or rejecting
counservation eassmants and would accept tham only 1f they do not
significantly reduce the sule value of tha prepexty.n
FIRREA does not reguire that the RTC antar into an agreszent
with the Service, or follow apy particular proscribed provadurs,

but it will help to have the skills and resources of the Service

in meeting PIRREA‘s identitication requirement. It will be

useful to the RTC to know whet can hest be done, from a
consaervation viewpolnt, with each of these proparties.
extent recommeMdations can be implemented without conflieting
with tha RYC's statutory mission to maximize recovery and
sininize loss on its assets, It might be appropriata for the RIC
However, to the extent that implenmentation eof such

To the

to do so.
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recommendations would adversely impact the recovery from a
proparty, the RTC nay have to decline such implamentation.

The Oversight Board wui continne to monitoyr the RPC's work
in this area to ansure that its implementation of the MOU does
pot detract from its achievement of ite overriding cbjective —-

resolution of %he thritt crisis at least cost.

giher conpaivation sfforte

Some have questionad whether it mnakes sanse for the R
simply to ideatify properties and stop short of taking any
atfirmative steps to ipplenmant conservation sfforts for then.
Howevey, the Conferance Report on FIRREA states that *[tlhe
creation of this inventory does not impose any duty on the RTC

with respect to such preperties or create any 1iah£111;iaa for the

B¢ in commection with such ﬁrope:tiu." FIRREA does not mandate

— oF aven authorize — the RTC to muke any special digposition
of properties with natural, cultural, racreational or soientific
signiticance.

While thesRTC should certainly do all it cah to Turtbex
sound environmental policies, it is important to remesber that
there are linits on its authority. It was not spwifigally
authorized to diupose of these propertias at below market value,
or subject to a right of £irst rerfusal by certain categories of
buyars, as was the case with properties for affordeble housing.

FIRREA cranted the RIC €0 resolve troubled thrift

Wa need no reminders that the resolution procesa
FIRREA's

institutions.
costs the taxpayers more than we all wish it aid.
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bottom line m..:'v.'late to the BIC is to nmipimize those coste. In
ropolving thrifts, the RTC has a duty to maximize the recovery
from the ligquidation of assats S0 as to mitigate the losses that
witinately are borne hy the taxpeyers. Furthermore, as mivax
for a closed thrift, the RTC has & fiduciary duty to the
creditors of that thrift to maximize the liquidation proceads.
Reduced losses st these recaiverships results in reduced costs to
the taxpayars.
The RTC's mandate to ninimize losses ls buttressed by

miperous provisions for specirie procedures to achieve that

result. FIRREA imposas limitations oh the RTC's authority teo

pall assets at below market value. It requires the creation of

reliable appm!sax. standards to ascartaln values, It directs the

BRTC to market its assets as wilidsly &s posgible so as to generate

the bast bids possible. These provisions are all intended to

snsure that the RTC not smell assets al less than fair narket
value and that the taxpayers. get the greatest poasidle return
fyom thase pusets.

Clearly thers may be other statutes which artect the RTIC in

its handling and disposition of assets, including environmental
The RTC is in tha process of examining the applicability

1‘“& .
Whatever the

of these statutes to in its various capacities.
outcane of that legal detarmination, we expect to work with the
RTC in fashioning responsible and intelligent policien for

handling envirdtmental concerps in its asset disposition efforta.
We do not believe the RTC's interests in asset disposition

é
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are adversarial tc those of conservation groups. Within the
conetraints of its funding and authority, the XIC is facilitating
the avallability of opportunities for promotion of euvironmental
interests. The identification of propertles appropriate for such
efforts is a very important first stap. Followad by
dissepination of this information to the general public, it
allows entities with conservation cbjectives to’act by acquiring
such properties and applying thelr expertlise and resources to
them.

As in so unany areas, th;a n.;x.'c: mst engage in a bealencing act
betwean anviyrommental concerns and the obligation to resolve the
savings and loan crials at the least cost to the taxpayer. T
the greatest extent. possible, the RTC should attempt to
acconodnte the concerns of natural and cultural regource policy
to the greatest extent possible, within the constrainte imposed
upon Jt by ¥FIRREA. Unless and until the Congress decldes
otherwise, however, that RIC has no authority to spend taxpayar
funds on the promotion .caf envivomnmental interests,

kr. Chairmgn, this concludes my formal statement. I would
be happy to take any guestions you may have.
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COUNCIL ON ENVIRONMENTAL QUALITY
Septenber 7, 1090 '
BEFORE THE RESQLUTION TRUST CORPORATION TASK FORCE

good morning. Thank you for the invitation to appaar before
the Reaclution Trust Corperation Task Porce, I will discuss the
Council on Environmental Quality's involvement with the
Rasolution Trust Corporation, and the relationship between the
Resolution Trust Corporation (RTC) and the reguirsments of the
National Environmental Poliocy Act.

The Councll Zirst became aware of the Resolution Truat
Corporation and thé responsibllities delegated to it under the
Financial Ins;itutionu Reform, Recovery and Enforcement Act of
1989 (PIRREA) in August of 1989, as & result of discusslons with
rapresentatives of the Texas Center f£or Polioy Studies. A CRp
representative attended the first interagency meeting to dlscuss
the RTC's ettorﬁs to lnvantory and dispose of “properties with
natural, cultural, recreational, or scientific values of special
significance", as reguired by FIRREA, in oﬁtnbﬁr, 1989, Other
agencies represoented at that meeting included the Department of
the Interior, the National Park Sezvibe, the V.8, Fish and
wiidlife Service, the Bureau of Land Managemsnt, the oversight
Board, and the U.S. Porest Sexvice, Discussion at that meeting
focused primarily on RIC's proposed data elements for identifying
propertios possessing "values of special significance". Rescurce
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agency rapresentatives sought to gain a better understanding of
RIC'g operations, including the number and type ai propertiéu
that it expected to take over, how the inventory would be
conducted, and how “values ©f speolsl nignxficanca“ would be
copsidered in the Aispositlon process. At this meeting,
Overaight Poard representatives indicated that the guestion of
the applicability of the National Envirconmental Pollcy Act and
other environmental review laws to the aotions of RIC was under
active consideration and that an opinlon on that m;thex would be
published in a mattexr of weeks.

A sacond interagency meeting was convened by CEQ in March of
this year, attended by most of the agencles which were
rapresented at the tirlt,meeting, along with reprxesentatives of
the Enviropmental Protection Agency. Shorcly atterwixdm,'tnu CRQ
representative circulated a memorandum to atténdaos at that :
meating which suggested using the govermment elsaringhouse to
make sure that all porentially interested state, regional and
iocal aqenaioﬁ would be aware of the properties on the inventory ‘;
with “special significance", as well as using ¢ﬁﬁar existing ;
intormation systems, such as those developed under the himtoric | :
prasurvntioh laws, to amsist in the ldentiflication of properties
with speclal significance. The memorandum pointed out that ' j
FIRREA spscifically authorized the RTC to use cleaxinghouses to
collect and disseminate pertinent information. However, soon
thersatter, RTC staff indicated to the CEQ representative that
the RIC was no longer interested in participating in these g
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discussions. We have had no further communication with RIC staff
until preparactions for this hearing.

. ' You haQe apked wnecher the RTC is a government agency .
uubjectf to the reguiraments of federal environmental gfatut--,
including the National Environmental Policy Act (NEPA). CER has,
oversight responsibility for the implementation of NEPA by
!-dnrallngancios. In thar regard, CEQ leesued regulations in 1978
whieh implement the pronsdural provisions of NEPA. |

From time ﬁa time, CEQ has £anad the qusqﬁlon ¢f whether a
particular governmental entity was a “federal agenoy" !9: the
puxpauﬁl of NEPA. CEQ has determined several entitles not to be
“iaaefax agencies". These sntities includes the Smithmsonlan
Institution, the Ahﬂrican ﬁed Crose, the ugitad states Holocaust
Mamorial Council, and, most resently, the North American wetlanda
Conmervation Council. In making such daiarmlnatianﬂ, CEQ. haa
historically consulted with the entity's legal office t&'
detarmine their cparactarization of the institution, as well as
indepandantly uxnmxnind Quch characteristics as the entity's
appointing powers, compliance with other foderal provedural
statutes such as the Fraedom of Informatlon AQé and the
Administrative Procedures Act, and pertinent legislative history.

our attempt to answar the guestion of whether the RTC im an
agency for purposes of NEPA has been, in all candor, a diffiouit
one ., Axtampci at discusming this imsue thh the RIC's lagal.
office have not been frultful. The underlying statute - FIRREA -
and the acpempanying commities report provide no direct guidance
on the point. 1Indeed, the committee repoxrt's discussion of

813
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degtion 21(F), the provision which directs the RTC's Real Rstate
Asset Divigion to publish an inventory of real property assets
1d&ntt£ying'propertiaa with natural, ocultursl, recreational, or

.aaicnti!‘!.c valuea of speoial signiflcance, states that, “The

wreation of gh&silnvantory does not impose eny‘duty on the RIC
with respeot to such properties or create any 11&5111t19- for the
RTC in connection with such proparties." Whlle the comuittee
report is not legally conclumive, that 1anauaqe‘dnan nggest that
the authors of the repoit 614 not intenad for the lnventoxy
requiramant to imply the existence of further responsiblllties.
Throughout the langthy provisions of FIRREA, there aze
numercus instances in which the RIC is designated as an “agency”
for certain purposes and not for others. TFor example, the RTC,
in its role as a corporation, is designated as an agenayvznx
purpéués of idministrative procedures and Judlcolal réviaw.
#rovinions vf the adminigtrative ?xau-dut;s hotf; ¥or purposes

~of audits, acoounts, and obligations®, the nwcqié defined as a

"mixed-cwnership" corporation®. The RTC ls an "agency" for

*, Financial Institutions Reform, Recovery, and Enforcament
Act of 19895, Conference Report to Accompany B.R. 1278, 101-222,
August 4, 1989, p 413, '

s, 12 USC $1441a(b) (1)4B).
*, 12 USC $1é41a(b)(2).

*s  "Mixed-ownership Government corporations" and “wholly
ownad Government corporxstions" are designated in the U,8., tode at
Title 31, Section 9101. Besides the RTC, other “mixed ownership
government corporationa" are Amtrak; the Central Bank: for
Cooparatives, the Federal Deposit Insurance Corporation; the
Fedazal Home Loan Banks; the Faderal Intermediate Credit Banks;
the Federal Land Banks; the National Credit Union Adminlastration
Central Liguidity Pacility; the Reglonal Banks for Cooperations;
the Rural Telephone Bank in gertaln ciroumstances; the U.S.
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purposes of the‘eanfliat of interest provisions,” hut is pot an
agenoy for purpoges of the senior sxecutive service provisions of
the Civil Service Refoxm Act of 1978.° ‘The RTC is deolared to be
an agency to the same uxhﬁﬁt as the Federxal Desponit Iﬂuﬁrqnue
corporntahwf Qnan acting in its fiduciary capacity as conservator
or yecelver. In fulféilliing their rexponsibllicies under FIRREA,
the RTC and the FDIC are hoth directed to utxllﬁe the sexvices of
privata parties such as property managers, suction marketers and
broioraqe gexvices, if deamed practicaple and officienc.® The

RTC 1§ hot parmitted €O hiave employees unhlass the 6var-iyht Boaxrd

Rallway Apsociation; the Pinanocing Corporation; the Reasolutlon
Funding Coxporation. Nore of the entities hax spver demonatrated
compliance with NEPA, and there are no judiclal decisions holding
any of these entities asx a federal agency for purposes of REPA.
In perhaps the clozest case on point, a v, i nk of

§n§Q§§, plaintiffs sought to prevent the damolition of a han
ullding under the provisions of NEPA and the National Hiatoric

Prasarvatlion Act (NEPA), until the Federal Deposit Insurance
Corporation authorized a changs of locatlion of banking facllities
or complisd with NEPA oY and NHPA, ‘The Court found the “hasic
£lawh the cage to the "tetal absence of any federal
involvement - thers was no parceived federal funding or other
major federal astion involved, and no federal officer had been
named as a party defendant. In the only other case we have found
dealing with NEPA and & “mixed owned government corporation®, the
Fourth Circulit Ccourc of Appeals found NEPA and NHPA ¢lalme to be
Anapplicable to Amtrek activities. Amtrak's authorizing statute
specifiocally declares that the corporation is not “an agency or
establishment of tha United States Government.“ 45 USC 552%.

e apesks & iiwa . 450 7,24 571

*. 12 UBC $1441a(p)(2)(A).
*. S USC $3132(a)(1)(D).
*. 12 USC $144lalb) (1)(B).
", l2USCS
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80 directs’, and; contrary to the normal operatlions of %ho
Fresdom of Information Act, the Oversight Board may withhold a
document €rom public disclosure if it believes that diselosu;e

© would Sq contrary to.the public interest.'* In sum, ixnnzn,'on
its oﬁn terms, makex the status of the RTC as an "“agency" less
ﬁhnn pexfectly clear. |
| The datermination of ﬁhnthor the RTC is an "agency" for
purpomes of WEPA clearly carries with it implications not only
for the RTC, but alme for the FDIC and other Zinanclal
institutions involved in the savings and loan situation. Because
we have not had the opportunity o disouss this lesue with RTC
svaff and because ©f the complexity of FIRRBA's mandate, ch’Lq
in the processing of cnhsultznq with th¢~Ottice of Legal Counsgel
in the Depertment of Justice. Wa are aware of the lmportance of
thip issue, and will make every effort to come to a resolution in
an expod.iont manner. |

Beonuid the particular activity which is of immediate

Anterest many paople in terms of NEPA's applicabllity is the
disposal of the real property assets, scheduled to take place in
November, 1590, it may be useful t0 suggest what NEPA would
require ghould it be found to be appliocabhle. If'tha RTC were
datermined to be a federal agency for the purpoéen of NEPA in the
nonfcxn of dlsposal of property, the mest analogous judicial
précedent would be the law srticulated in Conseryarion Law

. 32 USC $1441
™, 12 USC §1441

Gramir R ow . .
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Eoupdation of New England v. GSA, 507 F.24 626 (ist Cir., 1983),

dealing with NEPA ocompliance in the context of dispomal of
surplus federal property under the Pederal Property and
Adminlatrative Services Act of 1945.“ In that case, the General
Servicen'hdminiltrntlon {GSA) prepared an snvironmental 1ﬁpaut
ztatement (BIS) to support its proposed disposal of various
parcels of adjacent land to local communities and other tracts of
related land throuqh public sale. The plaintiffs cbnéanaea. and
the district court agread, that the EIE was inadequate because it
aid not analyze the environmesntal conseguencez of actual site-
apecitic plans for resuse of the surplus land submitted by
p:cpﬁaottva buyers, and that NEFA requires GSA to uonsidar
environmental factors Vhan chooring among p:apanutiQe buyers,
The Court of Appeals agresd that G8A had to supplement ite
RIS éith site-specitin aﬁvlrcnm.ntui analysis, inciuding an |

- svaluation of the conseguonces of the sale, and likely reuses of

o | — vy
. .

.

v

'thc proporty.  While acknowledging that such information is
speculative and therefore cannot be exhaustlive, the court
directed GSA to articulate a raticnale for its assumptions about
the probable reuges of the land, and then spoclify the
environmental affects of such prnbnﬁle rousen with parétuulat
attention to those yith th; most significant adverse
environmental effecta. The court inmstructed GEA to evaluate the

environmental consequences of conatruction, provision of
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utilities, sswage, and road access, traffic and other -1gni£i=nht
aspacts of residstitial development.

The Court of Appeals divarged from the lower court's.. A
opinion, hawevar; vhen addreszing the guestion of whother GSA had
to ubtaiﬁ developrant. plane from the party whose bld or private
ofter it intended to noéopi, and then te supplement its final EIS
with an analysis of those plans if they were :Lgni:loantly
dlfferent from those anticipated in the final EIS, Consldering
the uituhtion'in light of the rule of roason and GSA's lagkX of
authority to control development onoe land ownership is
truhﬂtérrnd, the court found that an informed consideration of
the reus&u to which the 1an6 might ba put prior to sale was
sufficient compliance with NEPA to support the sale.

This conoludes my testimony. I will ba,hnﬁpy to answer Any

guestions.
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TESTIMONY OF $. SCOTT SEWRLL, PRINCIPAL DEPUTY ASSISTANT
SECRETARY, FIFH AND WILDLIFE AND PARKS, DRPARTMENT OF THE .
TRUST CORPORATION.TASK FORCE OF

INTERIOR, BEFCRE THE RESOLUTION
THE HOUSE BANKING SUBCOMMITTEE ON PINANCIAL INSTITUTIONS ?

SUPERVISTON, REGULATION AND INSURANCE OF THE COMMITTEE ON
BANKING, FINANCE AND URBAN AFFATRZS 5

SEPTEMBER 7, 1990 9[.!"/ 0
, L

Me. Chairman, I am plemsed to ba hore to discuss the status of
the proposed Mamorandum of Undarstanding between the Resolution
Teust Corporation and the Dapartment of the Interior's Fish and
Wildlife Sexvice. Befors I direct my comments to the specific
guestions contained in your August 22, 1990 letter of invitation,
T would 1like to briefly summerize tha department of the
Interior's view of this subjsct in general, ;

The Department views the establishment of a Meworandum of
Understanding batween one of it's buresus and another entity to
be & very significant undertaking. As a routine procedure, the
views of all Department of the Interior bureaus are golicited to
deternine the.extent to which tha action of any one bureau may
have an impact on the others. Careful attention is also given to

B1s

the substance,vf the Memorandum of Understanding, particularly as

related to legal sufficiency and the potential for budgetary
jmpact on the specific bureau involved and on the Department in

ganeral . i

The Fizh and Wildlife fervice and the Resolution Trust
Corporation have made excellent progress in the development of a
potentially beneficial Menorandum of Understanding. The
Department now umust determine how such Joint action would affect
the Dapartment of the Interior as a whole. ‘

Thore arée 8 pumber of guestions contained in the August 22, 1990
letter of invitation. Those questions that apply to the
Departuent of the Interiocr are answered balow. We defer to the
Rasclution Trust Corperation on the sexries of quastions that

relate to its proceduras and policies.
|

B, OQuestion: wWhat is the status of the xmwra.nfdun of

Undarstanding? o
aAnsver: The document .is undergoing Departmental review to
insure that there is no potentiml) conflicts:among the
sevaeral bureaus within the Department and to svaluate legal
sufficiency and potential budgetary impact within the
Dapaﬂme:nt. . ,

b. Question: Why wus it not signaed: If the Hou is not
acceptable in its present form, wvhat changes do you
racommend? When do you expect the MOU to be signed?
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Answer: Your guestion related to the-reported August 3, .
1250 signing date. 7That date was simply a ‘target
established to coincide with the travel schedules of the
two individuals who would eventually sign the document.
Departmental policy clearance was Initiated wgroxmtely
two weeks prior to that date. Due to the complexity of the
matter it was not possible to cumplete the yeview prior to

that date. ;
{

It is not yet possgible for me to menbirg exactly what
changes may ultimately be determined to be appropriate,
Once the Departmental views have bean formalized, we will
need to work with the Resolution Trust Corporation to
determipe if our identified changes are acr.‘;uptabla.

No date for signing of the MOU has been est;ahl-.'.nhnd.

c. Quastion: The FWS has an agreement with the Farmers Home
Administretion which is similar to the proposed MOU. ‘How do
these agreements differ? Please avaluate the program with
FoHA, How many proparties have been reviewed by FHWS? How
nany sasements have been reccmmended and how many adopted?

|
Answer: The two agreements are essentially the game in
terms of progran mechanics. The Fish and Wildlife Service
rovides technical sssistance in the identification of
rtant rescurces, recommends easepants and administers
Fish and Wildlife sasement areas that result from its
rocommendations. Service exsement administiration
responsibility begins after the easement is reccrded. The
FuHA, as would ba the case with the Resolution Trust
Corporaticn, makes the determination when an eagement
reconmendation is to be accepted, modified or rejected, and
assgumes responsibility for those actions necessary to record

the casanent, :

J
There ate twe major differences. First, the PuliA program is
pased on affivmative recuirements found in ‘executive orders
and FuBA regulations. The Resclution Trust Corporation
program would be based on general aunthority found in the
Federal Home Loan Bank Act. Second, FoEA has the authority
to devalue a property in teyas of resale price, thereby
providing a financial incentive to the purchaser of propexty
with an easement. The Resclution Trust Corporation can only
establish an easement where there is no significant property

_____ wa. alia

daevaluation. e :

In the FDEA program the Service has reviewed approxinmately
7,000 individual properties having a total jacreage of
approximately 2,200,00 acres. Approximately 2,100 easements
have baen recommended. The acreage potentially affected is
approximately 265,000 acres. The FPnHA has thus far recorded
approximately 750 easemants affecting about 74,500 acres.
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It is not possible to provide a reliable estimate of the

mmboyr of properties or the approximate acraage that may be

determined by the. Sexvice as suitad to aasement protection.

In terms of relative percent it may be possible to draw a
o

comparison to the FoEA program.
1

Tn the FaHA prograf, roximately 12 percent of the acreage
bas been identified as having easement potential. The FamHA
properties have a relatively high incidence of wetlands and
other resources, becsuse FoHA, as the lendor of last resort,
has & high incidence of marginal flood prone lands and
wetlands coming inte inventory. The savings and loan
industry by contract, has focused oOn the urban and suburban
industrial and residential type proparties.) Service
personnal fawniliar with both programs have estinated that no
more than 5 percent of the yndevelopgd land that eventually
comes under the jurisdiction of the Resolution Trust
Corporatien will likely receive an easement! recommendation;
and undsveloped land companies a small percentage of the

Regolution Trust Corporation inventory. g

}
Question: Considering the legal responsibilities and the
axpertise of the Fish and wildlife Service in areas of
wetlands protection and restoration, threataned and
endangered species, floodplain and riparian habitat, coastal
barrier resources and other environmantal planning natters,
do you believe the role proposed for the FWE in the MOU is

appropri;ate? Is it legally mandated?

Answer: Under the broad authorities and nission of the
gervice, such a role would be appropriate.

Although thare is no specific mandate to eskablish &
ralationship with RTC the U.8., Pish and wildlife Service
has the authority called for and specified in the MOU.

Question: Considering the Land and Waler Conservation Fund
Act, the Outdoor raecreation Act and Surplus Federal
Property Program, what are the legal responsibilities of
the National Park Service in regards to the RIC deposition
process? What has the Service done to carry ocut these

rasponsibilitien? )

Answel: The Nationul Park Sorvice has no dj.rect legeal

responsibilities in the -RIC deposition process, Howevar,
the spirit and intent of the legislation menticned above
does seek involvement of all Pederal agencies in making
recreation resources available. {

The Outdoor Recreation Act of 1963 specifically calls on all
lavels of government to take "prompt and coordinated action
to the extent practicable without diminishing or affecting
their respective powers and functions to conserve, develop,
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and utilige such (outdooyr, recreation) resources for the =,  __ .

banefit and enjoyment of the American ponpi?." The Sarvice

is authorized under this act to cocperate 'with and provide
n&enc-ics, and the

technical assistance to other Federal
heads of Federal agencies and independent agencies, when

pertinent and is directed to consult with the Secretary and
Az the ! RIC disposition

be c¢onsulted by tha Secretary.
process invelves properties which may be needed to assure

adequate outdoor recreaticn, it would be appropriate for
consultation to take place. i

i
Under the Iand and Water Conservation Fund (INCF) Act of
1965, the Park Sexvice provides financial assistance to
States to acquire or develop lands for public cutdoor
recreation purposes and assists States in developing a
Statewide Comprehensive oOutdeor Recreaticn Plan (SCORP)
which addresses recreation land and facility needs. The
SCORP would ka a key docunent in determining the need for a

particuler type of property.

The Surplus’ Federal kaal Property Program i'h”speé{ﬂ'cauy
addressed in Section 303(¢) of the National Parks and
Racreation Act of 1978 which states that: |

)
aTt ig 4the established policy of Congress that

vilderness, wildlife conservation, and park and
recreation valuas of real property owned by the United

States he consarved, enhanced, and developed ... [and]
that wtilized, underuti)ized, or excess Fedaral real
property be timely studied as to suitsbility for ...

[these] purposes.™

The Service and the Geaneral Sexrvices Adninistration (c:iesm

implament this policy through studies and racommendations
to agancies disposing of properties wider the Federal

Property and Administrative Services act of 16545, as
¥Khon agraeed to by GBA, properties can be given

anended.
to State and local governments at no cest in return for

their being used for public park and recreation purposes in
perpetuity (Surplus Property Public Benefit Discount

) e
RTC does not disposs of properties through the Federal
Property and Adminigtration Sexvices Aot. |

In order to carry out these responsibilities with respact
to RIC disposition: |

At RTC's request, NPS coordinated a meeting, including
representatives from various Federal land managing and
requlatory sgencies, the RTC and the Oversight Board,
to inform participants about RIC and gverﬁght Board
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rasponsibilities and activities. NP8, |FWS, and other

agahey staff met subseguently to share: information on
RIC property and envirommental screeninhy activities.

At the regquest of RTC, MPS provided sugqest:’ad crivaria for
determining significant recreational, natural, cultural, and
historical resources. Thaswe criteria consisted of a list of
categories of rescurces, such as those which may have
significknce under Federal or State mandates or programs for
protection, (e.g. wetlands, coastal zonea, developed
recreational facilities, water frontage or accaess
properties, eta.):; special recoymition cataegories (such as
National ¥Natural Landmarks, properties on;or eligible for
the Natlonal Register of Historic Places, and Wild and
Scenic Rivers, and rivers listed on the National Rivers
Invantory): as well as miscallanecus recourse concerns, such
as properties adjacent to or inholdings of Federal or State
public lands, or being used for recreation or conservation
purposes. i

NP5 provided information to Federal, State, land local
governments, pertaining to RIC's disposal process, the RTC
inventory, and how to acquirs inforustion on properties for
potential acquisition. NP8 also responds té redquests for
information from public agencies and conservation
organizatiocns interested in the B&L inventory for park and
recreation, natural or cultural resource protection

purposas. |

Mr, Chajirman, this concludes my prepared Temarks. T will be glad
to answer any- quastions you or other wawbers may: have.
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' ’ S 14 1890 THE WHITE HOUSE Y ,
S CORRESPONDENCE TRACKING WORKSHEET (AN IR
INCOMING
DATE RECEIVED: SEPTEMBER 11, 1990
NAME OF CORRESPONDENT: MR. A. K. CARVER RECEIVED
SEP 19 1990
SUBJECT: SUPPORT FOR THE PRESIDENT'S OPPOSITION TO THE
CIVIL RIGHTS ACT
ACTION DISPOSITION
ROUTE TO: ‘ ACT DATE TYPE C COMPLETED
OFFICE/AGENCY (STAFF NAME) CODE YY/MM/DD RESP D YY/MM/DD
€. —BOYDEN—GRAY— ORG 90/09/11

REFERRAL“NOTE:

REFERRAL NOTE:

REFERRAL NOTE:

REFERRAL NOTE:

REFERRAL NOTE:

COMMENTS: WRITER IS THE ALABAMA LEGISLATIVE COORDINATOR
FOR THE ALABAMA SOCIETY FOR HUMAN RESOURCES

MANAGEMENT
ADDITIONAL CORRESPONDENTS: MEDIA:L INDIVIDUAL CODES: 4690
MI MAIL USER CODES: (A) (B) (C)
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*ACTION CODES: *DISPOSITION *QUTGOING

* * *CORRESPONDENCE:

*A-APPROPRIATE ACTION *A-ANSWERED *TYPE RESP=INITIALS

*C-COMMENT/RECOM *B-NON-SPEC-REFERRAL * OF SIGNER

*D-DRAFT RESPONSE *C-COMPLETED * CODE = A

*F-FURNISH FACT SHEET *S-SUSPENDED *COMPLETED = DATE OF
* OUTGOING

*I-INFO COPY/NO ACT NEC*
*R-DIRECT REPLY W/COPY * *
*S5-FOR~-SIGNATURE * *

*X-INTERIM REPLY * *
kkkhkkhhhkhhkhhkhhhhhhhhhhhhhhhhhkhkkddhdhdhhdhhhrhrhbhhhkhhhhhhdddddddnd

% % % % % N F F F

REFER QUESTIONS AND ROUTING UPDATES TO CENTRAL REFERENCE

(ROOM 75,0EOB) EXT-2590
KEEP THIS WORKSHEET ATTACHED TO THE ORIGINAL INCOMING
LETTER AT ALL TIMES AND SEND COMPLETED RECORD TO RECORDS

MANAGEMENT.
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THE WHITE HOUSE

WASHINGTON

September 16, 1990

Dear Mr. Carver:

Oon behalf of President Bush, thank you for your recent letter
about the proposed Civil Rights Act of 1990 and for your support
during consideration of the bill by the House of Representatives.

The President supports civil rights legislation consistent with
three fundamental principles. It must operate to obliterate the
consideration of race, color, religion, sex, or national origin
in employment decisions. It must reflect the fundamental
principles of fairness and due process that apply throughout
other areas of our legal system. And it should provide an
adequate deterrent against illegal harassment in the workplace
without creating an inappropriate lawyer's bonanza.

The President has made it clear that he cannot sign the bill
recently passed by the Senate or the bill recently passed by the
House of Representatives. The Administration hopes that the
conference committee will be able to report a bill that the
President can sign.

Thank you again for sharing your thoughts and for your support
for the President's position on this very important matter.

Yours truii;/l//f/

Nelson Lund
Associate Counsel to the President

Mr. A. K. Carver

Alabama Legislative Coordinator

Alabama Society for Human Resources Management
570 Marshall Drive

Prattville, AL 36067
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0A?§> 570 Marshall Drive
Prattville, AL 36067

August 28, 1990

President George Bush
The White House
Washington, D.C. 20500

Dear Mr. President:

On behalf of the Alabama Society for Human Resources
Management (SHRM), I want to thank you for opposing what Congress
has recently passed as a Civil rights-aect:—However;, asyou—have
stated in the past, this is-more of a guota 'hiring bill than a
civil rights act. While a rose by any other name may smell as
sweet, a quota bill still stinks even if it is called a civil

rights act.

In addition to leading to employment by quota, this bill also
contains provisions to increase costly and frivolous litigation for
employers. Whether employers must defend themselves through
litigation or settle out of court to avoid the time and expense of
litigation, employers will still be at the mercy of anyone with the

inclination to bring suit against themn.

For the private sector, this cost increase will be reflected
in price increases for the product. For the public sector, taxes
will have to increase and/or funds will have to be diverted from
the services needed to offset litigation expenses. For example, I
work for the Department of Veteran Affairs. An increase in
litigation costs caused by the bill will require either an increase
in taxes, a reduction in service and/or a reduction in veterans
benefits. The bill would reduce quality of goods and services
produced in this country because employers will be forced to make
employment decisions based upon race and sex rather than upon being
able to choose the individual best qualified to perform the job. In
addition, these goods and services will become more costly as
litigation costs begin to escalate. In other words, inferior
products at a higher cost. These are two factors this country does
not need in a time of ever increasing international trade

competition.

It 1is unfortunate that party politics prevented our
Congressmen from voting their convictions on the House version of
this bill. I personally called each Alabama Congressmen's office
less than 48 hours before their vote on the bill and every single
office expressed a commitment to oppose this bill. However, after




-

é
' _2_

, the party threatened to withdraw all support and to remove
' Congressmen from committee assignments, all our Democratic
Congressmen failed to represent our interests. Our SHRM members
have written their Congressmen to express our disappointment with
é their decision and to solicit their support for your veto. I have
’ X enclosed a sample letter for your information.

! Again, thank you for your commitment to oppose this bill and
we look forward to your veto.

Sincerely,

o % Coer——

A. K. Carver
Alabama Legislative Coordinator

AKC/jac

Enclosure

é cc: SHRM National Legislative Representative
Chapter Legislative Coordinators




570 Marshall Drive
Prattville, AL 36067
August 17, 1990

The Honorable Claude Harris
House of Representatives
1009 Longworth House

Office Building

Washington, D. E. 20515-0107

Dear Congressman Harris:

Oon behalf of the Society for Human Resources Management (SHRM)
in Alabama, I want to thank you for all the support you have given
us in the past and also to express our disappointment with your
recent vote on HR 4000. A vote which was entirely different from
statements made by your office less than 48 hours prior to your
vote. Enclosed is a copy of the letter from Congressman Callahan's
office which is very similar to the position your office held when

I called a few days prior to your vote.

You are probably aware of the fact that SHRM has 17 chapters
in Alabama with approximately 1,000 members and controls the
personnel functions of a large percentage of the state's work
force. A copy of this letter along with Congressman Callahan's
letter will be distributed to our membership. If the President
stands behind his commitment to oppose this bill, you may again be
afforded the opportunity to demonstrate your support of the SHRM

In that

members, employers, and employees within your district.
we hope that your voice in Congress will reflect your

case,
commitment to us and you will again oppose any legislation which

will establish hiring quotas and increase costly litigation.

Again, thank you for your past support on other legislation
and we hope that you will be able to support us on HR 4000 in the

future.

Sincerely,
6?4&/424~/’”
A. K. Carver
AKé/jac
Enclosure

Chapter Legislative Representatives

cc:
National Legislative Representative

\‘i



CoMMITTEE ON ENERGY

SonnY CALLAHAN
AND COMMERCE

T 18T DINCRICT, ALABAMA

S

e

1232 LONGWORTH BUILDING - SUBCOMMITTEKS:
amaeon, 0% s @ongress of the United Btates
e o House of Representatives o mNaromTaTIO

T e Bashington, BE 20515
(208) e90-28
o e August 6, 1990

Mr. Andy Carver
570 Marshall Drive
Prattville, Alabama 36067

Dear Mr. Carver:

Thank yvou for sharing with me your opposition to H.R. 4000,
the Civil Rights Reform Act of 1990, a bill to counter six 1589
Supreme Court decisions that proponents claim narrowed the reach
and remedies of laws prohibiting employment discrimination.

As you may know, the House approved H.R. 4000 by a vote of
272 to 154. I did not support this measure because I believe it
will have a detrimental impact on the work force and the
resolution discrimination cases. Specifically, I believe the
language in the bill is such that employers will see statistical
formulas for both hiring and promotion as the only way to
protect themselves against costly litigation. 1In addition, I
believe the remedies go entirely too far. 1Instead of promoting
mediation and conciliation so as to encourage the early
resolution of employment disputes, H.R. 4000 would encourage
complaining parties to pursue new remedies in the courts --
damages for pain and suffering, punitive damage and jury trials.

I supported the Michel/LaFalce amendment which unfortunately
was defeated by a vote of 188 yeas to 238 nays. As you may know,
the Senate passed its version of the civil rights bill, S. 2104,
in July. Differences in the House and Senate passed measures
will be reconciled in conference. The President, however, has
indicated that he will veto the measure if sent to him as adopted

by the two houses.
With best regards, I am

Sonny Callaha
Member of Cong¥ress

SC:lwst

SERVING BAaLDwIN, CLARKE, EscaMBIA, MosiLE, MonroE, WasHINGTON, & WiLcox COUNTIES
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’ THE WHITE HOUSE

CORRESPONDENCE TRACKING WORKSHEET HUO
INCOMING

DATE RECEIVED: SEPTEMBER 11, 1990
COUNBEL'S QFFICE

NAME OF CORRESPONDENT: MR. JOHN P. O'TOOLE
RECEIVED
SUBJECT: URGES THE PRESDENT TO VETO THE CIVIL RIGHTS SEP]‘01990
(]

ACT OF 1990

ACTION DISPOSITION -
ROUTE TO: ACT DATE TYPE C COMPLETED
OFFICE/AGENCY (STAFF NAME) CODE YY/MM/DD RESP D YY/MM/DD
JOHN .SUNUNU ORG 90/09/11 C 90/09/// é?
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’ " REFERRAL NOTE:
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REFERRAL NOTE:
5. Geeen A s QIQ/OZM TC
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REFERRAL NOTE: —_—
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MEDIA:L INDIVIDUAL CODES:

ADDITIONAL CORRESPONDENTS:

CS MAIL USER CODES: (A) (B) (c)
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(ROOM 75,0EOB) EXT-2590
KEEP THIS WORKSHEET ATTACHED TO THE ORIGINAL INCOMING

LETTER AT ALL TIMES AND SEND COMPLETED RECORD TO RECORDS
MANAGEMENT.
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"JOKN P O!TOOLE WESTERN

7 GROSBEAK RD l l ®
YONKERS NY {0701 $0AM UNION 'MAILGRAM

10082338253 09/10/90 ICS IPMBNGZ CSP WHSC
9144232194 MGMS TDBN YONKERS NY 62 09«10 0803A EST

JOHN SUNUNU
WHITE HOUSE
WASHINGTON DC 20500

THIS MAILGRAM IS COPY OF MESSAGE SENT TO PRESIDENT BUSH, . a4,

DEAR MR PRESIDENT:

I AM THE PRESIDENT OF SAVE YCNKERS FEDERATION, WHICH REPRESENTS
146,000 TAXPAYERS THROUGH 40 TAXPAYER GRCURS, IN A RECENT VOTE, IT
WAS UNANIMQUSLY DECIDED THAT WE ASK YOU TO VETO WOUSE RESOLUTICN

4000, THE CIVIL RIGHTS ACT OF 1990,
JOKN P O!'TOOLE

08302 EST

MGMCCMP

To reply by Mailgram Message, see reverse side for Western Union’s toll-free numbers.
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;i THE WHITE HOUSE
: WASHINGTON
i September 12, 1990
§
! MEMORANDUM FOR C. BOYDEN GRAY
, FROM: NELSON LUND.
; SUBJECT: Civil Rights - Package for Gov. Sununu

Attached are the materials you requested.

Attachment
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400 SOUTH HOPE STNEET
( LOS AMGELES, CALIFAWNIA PQO7-280%
TELEDHONE (213) B86-8000
PELEX SPAIZZ « FACSIMILE (213) €OD-8AD?
——

1BOQ SEMTURY PAK EAST
08 ANGELES CaLirofNns SO06MI589
TELEPHONE (213 SS3-8700
TELER S74007 « PACSIMILE (213) 88D-877
s

! 81D NEWPORT SENTER ORIVE
) NEWSORT BEASM, GCALIPORNIA DIEBO-GA2F
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Honorable C. Boyden Gray
Counsel to the President
The White House
Washington, D.C. 20500

Dear Boyden:

After receiving your letter of September 11, 1990, I
called you with the hope that I could see you this afternoon
or tomorrow morning. Hoping to see you, but nevertheless here
are my comments on your letter of September 11, 1990:

1. Most lawyers who are knowledgeable in the field

feel that Wards Cove in effect overruled Griggs and that Wards
Cove applies a lesser standard in dealing with job selection.

2. Governor Sununu and Senator Kennedy had a
meeting on July 12, 1990 and both agree that they wanted the
courts to apply what is in paragraph (1) of the deocument
headed "7/12/90 Language Without Changes"™ when the issue dealt
with job selection and they wanted the courts to apply a
different standard when dealing with things other than job

selection.

3. 1In other words, there is no dispute over the two
standards. The only problem is to make specific in which
cases you apply a particular standard.

4. Ssince Wards Cove courts have dismissed cases and
plaintiffs' lawyers have refused to bring cases which they

used to bring when Griggs was the law.

I state again, we are beyond trying to define what
is meant by business necessity as Senator Kennedy and Governor
Sununu did that in the draft of 7/12/90. Our only task is to
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THE WHITE HOUSE

WASHINGTON

September 12, 1990

MEMORANDUM FOR GOVERNOR SUNUNU

FROM: C. BOYDEN GRAY

SUBJECT: Civil Rights -- Discussions with Bill Coleman

Attached are copies of Bill Coleman's September 7 letter to me;
my reply of September 11; and his September 11 response to my
reply. I have also attached copies of the language agreed upon
by you and Senator Kennedy and of the language in the bill as it
was passed by the House.

The distinction between the House language, which Coleman is
pressing for, and the language you agreed to with Sen. Kennedy is
absolutely crucial. Under the House language, every employment
practice "involving selection" would have to be defended in terms
of job performance even if the employer adopted it for legitimate
reasons unrelated to job performance. We have always maintained
that this is completely unacceptable because it would render a
huge number and variety of important employment practices
indefensible, and would therefore inevitably lead to quotas. The
language you agreed to does not suffer from this fatal problem.

In his latest letter, Coleman implies that the language you
agreed to fails "to tell the courts in what circumstances we
expect them to apply the standards set forth in paragraph A. of
the Bill and in what circumstances we expect them to apply the
standards set forth in paragraph B. of the Bill." This is
nonsense. The language you agreed to clearly says that the
standard in the first paragraph applies to practices "primarily
intended to measure job performance" and that the standard in the
second paragraph applies to all other practices. Although this
by itself completely refutes his argument, I also find it ironic
that he is suddenly concerned about our "duty" to give complete
instructions to the courts in a context where we are attempting
to codify a judge-made doctrine.

The latest letter from Coleman gives me very little room to hope
that further discussions with him will be fruitful.

Attachments
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indicate in which situvation each definition applies. I think

that is a task skillful lawyers can achieve. Even more
important it seems inconsistent with an Administration that
accuses some federal judges of not applying the statutory
language but instead writing things into the statute which the

Congress did not put there.

My sole controversy with you is that we have a duty
to tel)l the courts in what circumstances we expect them to
apply the standards set forth in paragraph A. of the Bill and
in what circumstances we expect them to apply the standards
set forth in paragraph B. of the Bill. I do not think that
that is a decision which should be left to judicial discretion
when the Congress has the opportunity to state what it means.

As stated above, I would like to see you this
afternoon or tomorrow morning.

Sincerely,

fue

William T. Coleman, Jr.

TOTAL P.@3
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Chron
WASHINGTON

September 11, 1990

Dear Bill:

At our meeting last Thursday on the civil rights bill, I agreed
to review the cases you said you would send me (and to do some
research of my own) to determine whether Wards Cove had caused a
wholesale dismissal of cases on grounds of the "legitimate
employment goals" definition of business necessity. As you will
recall, you had said that there were more than 100 cases thrown
out because of the Wards Cove's definition, that is, on grounds
having nothing to do with burden of proof, on which we have
agreed that Wards Cove could be overruled, or on particularity,
on which we have agreed to accommodate your Sledge concerns.

I have now had an opportunity to review the material I received
late Friday afternoon, and I can find no case, from your
materials or my own research (or from the Justice Department or
the EEOC) to support your claim. Leaving aside the unpublished
district court case from Ohio, which is unavailable on LEXIS and
which seems in any event to have been decided on burden-of-proof
grounds, none of the cases cited in the ACLU report was decided
on the basis of the Wards Cove definition of business necessity.
In each of the four cited cases, moreover, the court of appeals
either affirmed a pre-Wards Cove decision for the defendant or
remanded with instructions that leave completely open the
possibility that the plaintiffs will ultimately prevail.
Finally, your materials ignore at least 10 rulings in favor of

plaintiffs after Wards Cove:

o Nash v. City of Jacksonville, No. 87-3360 (1l1th Cir. July 9,
1990)

o Green v. USX Corp., Nos. 86-1554 and 86-1568 (3rd Cir. Feb.
23, 1990)

o Emanuel v. Marsh, 897 F.2d 1435 (8th Cir. 1990)

o United States v. City of Buffalo, 721 F. Supp. 463 (W.D.N.Y.
1989)

o E.E.0.C. v. Andrew Corp., No. 81 C 4359 (N.D. Ill. Sept. 12,
1989)

o Richardson v. Lamar County Board of Education, Civ. A. 87-

A o
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o Sledge v. J.P. Stevens & Co., Civ. No. 1201 (E.D.N.C. Nov.
30, 1989)

o g;idgegg;; Guardians, Inc. v. City of Bridgeport, civ. B-
89-547 (D. Conn. March 21, 1990)

o Ross Vv. Buckeye Cellulose Corp., Civ. No. 86-48 (M.D. Ga.
Aug. 11, 1989)

o Mayfield v. Thornburgh, Civ. A. No. 86-435 (D.D.C. July 30,
1990)

Since your fears of massive dislocations caused by this aspect of
Wards Cove appear to be unrealized, I see no reason to alter the
second part of the definition as worked out in the Kennedy-
Sununu agreement, which you have rejected. In light of these
facts, I believe you should reconsider your rejection of this
agreement -- which, I would emphasize, arguably provides if
anythlng for a narrower definition of business necessity than one
finds in Griggs or in the dissent to Wards Cove. (The Kennedy-
Sununu agreement uses the term "significant" to measure the
employer's interest, whereas Griggs uses the term "genuine" and
the Wards Cove dissent uses the term "valid.")

Sincerely, e

QOriginal signed by C&G
C. Boyden Gray
Counsel to the President

William T. Coleman, Jr., Esquire
O'Melveny & Myers

555 = 13th Street, N.W.
Washington, DC 20004-1109
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Honorable C. Boyden Gray
Counsel to the President

The White House
Washington, D.C. 20500

Dear Boyden:

In our conversation yesterday you gave the
impression that you thought racial harassment cases were now
tried before the EEOC and you thought that sexual harassment
cases should be added and restricted to trial before the EEOC.
I told you that to the best of my knowledge that was not the
way it worked and, in fact, in private racial discrimination
cases the EEOC usually did little and at the end of 180 days
merely issued a letter which authorized the plaintiff to sue

in court.

When I returned to the office I called the Lawyers'
Committee to check if I were correct and they delivered to me
this morning the attached memorandum which I think bears out

my statement to you.

I also indicted to you that Wards Cove was already
having an adverse affect on cases and that adverse affect
includes matters other than shifting the burden of proof.

In my testimony before the Senate Committee, I
introduced exhibits of studies done by Yale law students which
bears out my statement to you. I am also sending to you a
report by the ACLU which indicates the adverse affect of Wards

Cove on plaintiffs.
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Page 2 - Honorable C. Boyden Gray — Septembér 7, 1990

If you have any questions, please call me as I do
think we ought to report back to Governor Sununu before the
end of the day.

Sincerely,

William T. Coleman, Jr.

Enclosures
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SURUAR _M COW\M&L

The term required by business necessity means:

(1) in the case of employment practices primarily intended
to measure job performance, the practice or group of practices

must bear a significant relationship to successful performance of
the job.

(2) in the case of other employment practices that are not
primarily intended to measure job performance, the practice or

group of practices must bear a significant relationship to a
significant business objective of the employer.

In deciding whether the above standards for business
necessity have been met, unsubstantiated opinion and hearsay are
not sufficient; demonstrable evidence is required. The court may
rely on such evidence as statistical reports, wvalidation studies,
expert testimony, prior successful experience and other evidence
as permitted by the Federal Rules of Evidence and the court shall

give such weight, if any, to such evidence as it deems
appropriate.

Legislative History: "This langugage is meant to codify the -

meaning of business necessity as used in Griggs and other
opinions of the Supreme Court."

Strike subsection 703(k)(1)(B) and insert at the end of (A) the
following:

provided, however, that if the elements of a
decision-making process are not capable of separation
for analysis, they may be analyzed as one employment
practice, just as where the criteria are distinct and
separate each must be identified with particularity.

Legislative History: Agreement that plaintiff can plead the
elements of a decision-making process as one employment practice,
and the determination of whether the elements in fact are not
capable or separation for analysis shall be made after discovery.

{NOTE: This paragraph would
be added at the end of the
proposed legislative history
with the last five words
before the citation
eliminated, as agreed, from
the end of the last
paragraph.}
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Pursuant to the rule, an amendment

in the nature of a substitute printed in | business

part 1 of House Beport 101-658 will be
considered a8 an original bl for the
purpose of amendment under the 5-
minute rule in lieu of the amendments
now printed in the bill, and is consid-
ered asTead

The text of the amendment in the
nature of a substitute is us follows:

HR. 4000

Be it enacted by the Senate and House of
Representatives of the United Siutes qf
Ameriea in Congpress gaaembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the *Civil Rights
Act of 1990%.
89C. 2 FINDINGS AND PURPOSES.

(8) FoInes~CONGRESS FINDS THAT—

(1) in a series of recent decisions address-
ing employment discrmination claims
under Federal law, the Supreme Court cut
back dramatically on the scope and etfec-
tiveness of civil rights protectionss and

(2 existing protections and remedieg
umder Federal law are not adequate to deter

are 10—

(1) respond to the Supreme Court’s recent
decisions by reswrnng the civil rights protec-
tions that were dramatically limited by
those decisions: and

(2) strengthen existing protections and
remedies available under Federal civil rights
laws to provide more effective deterrence
and adeguate compensation for victims of
discrimirmation.

SEC.3. DEFINITIONS.

Section 701 of the Civil Rights Act of 1564

(42 U.S.C. 2000e) is amended by adding at

the end thereof the following new subsec- specific

tions: ,
+(1) The term ‘complaining party’ means

the Commission. the Attarney General. ora
person who may bring an action or proceed-
ing under this title. ,
»(m) the term ‘demonstrates’ means meets
the burdens of production and persuasion.
«(n) The term ‘group of employment prae-
tices’ means 8 combination of employment

SEC. L. RESTORING THE BURDEN OF TRODOF IN1MB-
PARXTE ISIPACT CASES.

Bectinn 703 of the Clvil Rights Act of 1904

(12 US.C. 2000e-2) is amended by adding at

the end thereof the following new subsee-

that such group of employment practices is
required by business necessity, except that—
“C1) except as provided in clause (i, if a

party demonstrates that =

ness necessity; and -

*“tiil) if the court finds that the complain-
ing party can identify, from records or other
Information of the respondent reasonably
available (through discovery or otherwises,

OR:
Section 703 of the Civil Rights Act of 1964
{42 UB.C. 2000e-2) (as amended by sections
4 and 5) is further amended by adding at
the end thereof the following new subsec-

oy Povces o Lemues on comer
OR ORDERS.—(1) notwithstanding
any other prowision of law, and exvept as
mp romvided in paragraph (2), en employment

ce tmt implements and is within the
soope of & litigated or consent judgment or
order resolving a claim of employment dis-
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THE WHITE HOUSE

WASHINGTON

September 26, 1990

MEMORANDUM FOR SHIRLEY M. GREEN
SPECTAL ASSISTANT TO THE PRESIDENT
FOR PRESIDENTIAL MESSAGES AND CORRESPONDENCE

FROM: NELSON LUNdLJ
ASSOCIATE (O INSEL TO THE PRESIDENT

SUBJECT: Attached Correspondence from T. Marshall
Hahn, Jr. Re: Civil Rights

It appears that Mr. Hahn may know the President. If so, perhaps
he should get something more than the robo.
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in| ifi i 133 Peachtree Street, N E.
Geor a-Pacific Corporation 178 Peachiree St

Atlanta, Georgra 30348
@ Telephone (404) 521-5220
/) UL /‘}41/
[ P S
T. Marshall Hahn, Jr

Chairman of the Board and
Chief Executive Officer

~—d

September 11, 1990

President George Bush
The White House
Washington, DC 20500

Dear Mr. President:

I want to thank you and your staff for the
excellent work you did in trying to negotiate a
fair and reasonable civil rights bill. I also want
to thank you for making the strong commitment you
did to veto 1legislation which would result in
employment quotas.

Even with the amendments that were adopted during
floor debate, both the House and Senate versions of
the bill remain objectionable to Georgia-Pacific
and, to my knowledge, to the rest of the business
community.

The amendments do not change the fact that the
bills are quota bills. Our attorneys continue to
advise me that implementing quotas may still be the
best way to avoid lawsuits. The managers of our
mills do not have the time to learn the complex
hiring rules which would accompany passage of the
bill as written. The easiest course of action for
them may be to simply hire by quota. The language
stating that the bills are not intended to be quota
bills is for all practical purposes meaningless.

The most important issue to the business community,
especially to small business, is the question of
remedies. Title VII was originally intended to be
a conciliatory statute, to provide a "make whole"
remedy for aggrieved persons. By allowing jury
trials and damages, the proposed 1legislation
thoroughly contradicts that intent. It turns every
employment decision into a potential lawsuit.
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Page Two
President George Bush

Thank you for your support. We stand behind you in
your efforts to achieve fair and workable civil

rights legislation.

Sincerely,
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THE WHITE HOUSE

WASHINGTON

November 26, 1990

Dear Mr. Hahn:

On behalf of the President, thank you for your letter about the
Kennedy-Hawkins employment discrimination bill. I apologize for
the long delay in replying, but I want to assure you that we did
review your letter when it arrived and that we gave it careful

consideration.

As you know, the President was compelled to veto the bill that
was presented to him by the Congress. His reasons, which were
substantially similar to those discussed in your letter, are set
forth in his veto message and an accompanying memorandum from the
Attorney General. I am enclosing copies of these documents for

your review.

The President remains committed to the enactment of a sound and
workable civil rights bill. During the next Session of the
Congress, the Administration will be working hard to achieve this
goal. Thank you again for writing.

Yours truly,

Original signed by CBG

C. Boyden Gray
Counsel to the President

Mr. T. Marshall Hahn, Jr.
Chairman of the Board and
Chief Executive Officer
Georgia-Pacific Corporation
133 Peachtree Street, N.E.
P.O. Box 105605

Atlanta, GA 30348
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THE WHITE HOUSRE
Office of the Press Secretary

For Immediate Release October 22, 1990

TO THE SENATE OF THE UNITED STATES:

I am today returning without my approval S. 2104, the
"civil Rights Act of 1590." I deeply reqret having to take this
action with respect to a bill bearing such a title, especially R
since it contains certain provisions that I strongly endorse. |

Discrimination, whether on the basis of race, national
origin, sex, religion, or disability, is worse than wrong. It '
is a fundamental evil that tears at the fabric of our soclety, '
and one.that all Americans should and must oppcse. That !
requires rigorous enforcement of existing antidiscrimination
laws. It also requires vigorously promoting new measures such
as this year's Americans with Disabilities Act, which for the
first time adequately protects persons with disabilities against {

invidious discrimination.

One step that the Congress can take to fight discrimination
right now is to act promptly on the civil rights bill that I
transmitted on October 20, 1990. This accomplishes the stated :
purpose of S, 2104 in strengthening our Nation's laws against ' f

: employment discrimination.

!
important provisions that are similar to provisions in s. 2104:

: o

Both shift the burden of proof to the employer on the issue
of "business necessity® in disparate impact cases.

Both create expanded protections against on-the-job racial

discrimination by extending 42 U.S.C. 1981 to the
performance as well as the making of contracts.

Both expand the right to challenge discriminatory seniority
systems by providing that suit may be brought when they

cause hara to plaintiffs,
Both have provisions creating new monetary remedies for

the victims of practices such as sexual harassment.

(The Administration bill allows equitable awards up to
$150,000.00 under this new monetary provision, in addition

to existing remedies under Title VII.)

Both have provisions ensuring that employers can be held
liable if invidious discrimination was a motivating factor
in an employment decision.

Both provide for plaintiffs in civil rights cases to
receive expert witness fees under the same standards that

apply to attorneys fees.

Both provide that the Federal Government, when it is a
defendant under Title VII, will have the same obligation to
pay interest to compensate for delay in payment as a
nonpublic party. The filing period in such actions is also

lengthened.

Both contain a provision encouraging the use of alternative
dispute resolution mechanisns.

more
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The congressional majority and I are on common ground regarding
these important provisions. Disputes about other, controversial
provisions in 8. 2104 should not be allowed to impede the
enactment of these proposals.

Along with tha significant similarities between my
Administration's bill and S. 2104, however, there are crucial
differences. Despite the use of the term "civil rights" in the
title of 8. 2104, the bill actually employs a maze of highly
legalistic language to introduce tha destructive force of quotas
into our Nation's employment system. Primarily through
provisions governing cases in which employment practices are
alleged to have unintentionally caused the disproportionate
exclusion of members of certain groups, S. 2104 creates powerful
incentives for employers to adopt hiring and promotion quotas.
These incentives are created by the bill's new and very
technical rules of litigation, which will make it difficult for
employers to defend legitimate employment practices. In many
cases, a defense against unfounded allegationsa will be
impossible. Among other problems, the plaintiff often need not
even show that any of the employer's practices caused a
significant statistical disparity. 1In other cases, the
employer's defense is confined to an unduly narrow definition of
"business necessity"” that 1s significantly more restrictive than
that established by the Supreme Court in Griqgg and in two
decades of subsequent decisions. Thus, unable to defend
legitimate practices in court, employers will be driven to adopt
quotas in order to avoid liability,

-'Proponents of S, 2104 assert that it is needed to overturn
the Supreme Court's Hards Cove decision and restore the law that

had existed since the Griggs case in 1971. S. 2104, however,
does not in fact codify Griggg or the Court's subsequent
decisions prior to Wards Cove. Instead, S. 2104 engages in a

sweeping rewrite of two decades of Supreme Court jurisprudence,
using language that appears in no decision of the Court and that
is contrary to principles acknowledged even by Justice Stevens!
dissent in Wards Cove: "The opinion in Grjigus made it clear
that a neutral practice that operates to exclude minorities is
nevertheless lawful if it serves a valid business purpose."

I am aware of the dispute among lawyers about the proper
interpretation of certain critical language used in this portion
of S. 2104. The very fact of this dispute suggests that the
bill is not codifying the law developed by the Supreme Court in
Griggs and subsequent cases. This debate, moreover, is a sure
sign that S. 2104 will lead to years -~ perhaps decades ~- of
uncertainty and expensive litigation. It is neither fair nor
sensible to give the employers of our country a difficult choice
between using quotas and seeking a clarification of the law
through costly and very risky litigation.

S. 2104 contains several other unacceptable provisions
as well. One section unfairly closes the courts, in many
instances, to individuals victimized by agreements, to which
they were not a party, involving the use of quotas. Another
section radically alters the remedial provisions in Title VII of
the civil Rights Act of 1964, replacing measures designed to
foster conciliation and settlement with a new scheme modeled on
a tort system widely acknowledged to be in a state of crislis.
The bill also contains a number of provisions that will create
unnecessary and inappropriate incentives for litigation. These
include unfair retroactivity rules; attorneys fee provisions
that will discourage settlements; unreasonable new statutes of
limitation; and a "rule of construction®™ that will make it
extremely difficult to know how courts can be expected to apply
the lav. 1In order to assist the Congress regarding legislation
in this area, I enclose herewith a memorandum from the Attorney
General explaining in detail the defects that make S. 2104
unacceptablae.

more
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our goal and our promise has been equal opportunity and
equal protection under the law. That is a bedrock principle

from which we cannot retreat. The temptation to support a
bill -~ any bill -- simply because its title includes the words

*civil rights® is very strong. This impulse is not entirely
bad. Presumptions have too often run the other way, and our
Nation's history on racial questions cautions against

complacency. But when our efforts, however well intentioned,

result in quotas, equal opportunity is not advanced but
thwarted. The very commitment to justice and equality that is
offered as the reason why this bill should be signed requires me

to veto it.

Again, I urge the Congress to act on my legislation before
adjournment. In order truly to enhance equal opportunity,
howaever, the Congress must also take action in several related
areas. The elimination of employment discrimination is a vital
element in achieving the American dream, but it is not enough.
The absence of discrimination will have little concrete meaning
unlesg jobs are available and the members of all groups have the
gkills and education needed to qualify for thosa jobs. Nor can
we expect that our young people will work hard to prepare for
the future if they grow up in a climate of violence, drugs, and

hopelessness.

In order to address these problems, attention must be given
to measures that promote accountability and parental choice in
the schools; that strengthen the fight against.violent criminals
and drug dealers in our inner cities; and that help to combat
poverty and inadequate housing. We need initiatives that will
empower individual Americans and enable them to reclaim control
of their lives, thus helping to make our country's promise of
opportunity a reality for all. Enactment of such initiatives,
along with my Administration's civil rights bill, will achieve
real advances for the cause of equal opportunity.

GEORGE BUSH

THE WHITE HOUSE,
October 22, 1990.
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Office of the Aftorney General
Washington, B.¢. 20530

October 22, 1990

MEMORANDUM FOR THE PRESIDENT

FROM: %ICK THORNBURGH
ATTORNEY GENERAL

SUBJECT: S. 2104, the "Ccivil Rights Act of 1990Q"

This memorandum sets forth my views, and those of the
Department of Justice, on S. 2104, the "Civil Rights Act of
1990." Although the bill contains some provisions that we both
would like to see become law, S. 2104 is fatally flawed.

On May 17, 1990, in a Rose Garden speech marking the
reauthorization of the Civil Rights Commission, you outlined the
principles that would guide the approach of your Administration
to civil rights legislation. You stated that: (1) civil rights
legislation must operate to obliterate consideration of factors
such as race and sex from employment decisions; (2) it must
reflect fundamental principles of fairness that apply throughout !
our legal system; and (3) it should strengthen deterrents against
harassment in the workplace based on race, sex, religion, or
disability, but should not produce a new and unjustified lawyers'

bonanza.

o £ g

S. 2104 is not consistent with these principles. It creates

powerful incentives for employers to adopt quotas in order to
avoid litigation. It shields discriminatory consent decrees from
legal challenge under many circumstances. And it contains
several provisions that will serve primarily to foster litigation
rather than conciliation and mediation.

I. INCENTIVES FOR EMPLOYERS TO ADOPT QUOTAS

Sections 3 and 4 of S. 2104 create strong incentives for L
employers to adopt quotas. Although putatively needed to [
"restore" the law that existed before the Supreme Court's opinion
in Wards Cove Packing Co. v. Atonio, 109 S. Ct. 2115 (1989),
these sections actually engage in a sweeping rewrite of the law Z
of employment discrimination. ‘

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the
Supreme Court ruled that Title VII of the Civil Rights Act of 3
1964 prohibits hiring and promotion practices that &
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unintentionally but disproportionately exclude persons of a
particular race, sex, ethnicity, or religion unless these
practices are justified by business necessity. Law suits
challenging such practices are called "disparate impact" cases,
in contrast to "disparate treatment" cases brought to challenge
intentional discrimination.

In a series of cases decided in subsequent years, the
Supreme Court refined and clarified the doctrine of disparate
impact. 1In 1988, the court greatly expanded the scope of the
doctrine's coverage by applying it to subjective hiring and
promotion practices (the Court had previously applied it only in
cases involving objective criteria like diploma requirements and
height-and-weight requirements). Justice O'Connor took this
occasion to explain with great care both the reasons for the
expansion and the need to be clear about the evidentiary
standards that would operate to prevent the expansion of
disparate impact doctrine from leading to quotas. In the course
of her discussion, she pointed out:

"(T]he inevitable focus on statistics in disparate impact
cases could put undue pressure on employers to adopt
inappropriate prophylactic measures. . . . [E]lxtending
disparate impact analysis to subjective employment practices
has the potential to create a Hobson's choice for employers
and thus to lead in practice to perverse results. If quotas
and preferential treatment become the only cost-effective
means of avoiding expensive litigation and potentially
catastrophic liability, such measures will be widely
adopted. The prudent employer will be careful to ensure
that its programs are discussed in euphemistic terms, but
will be equally careful to ensure that the quotas are met."
Watson v. Fort Worth Bank & Trust Co., 108 S. Ct. 2777,
2787-2788 (1988) (plurality opinion).

The following year, in Wards Cove, the Court considered
whether the plaintiff or the defendant had the burden of proof on
the issue of business necessity. Resolving an ambiguity in the
prior law, the Court placed the burden on the plaintiff.
Supporters of S. 2104 argue that this rule imposes an
unreasonable burden on employees, and have claimed that
legislation is needed to redress this imbalance. As you know,
your Adninistration is prepared to accept the shifting of that
burden to the defendant.

Sections 3 and 4 of S. 2104, however, go far beyond this
shift in the burden of proof. First, the bill effectively
creates a new presumption of discrimination whenever a plaintiff
shows a sufficient statistical disparity in the racial, sexual,
ethnic, or religious makeup of an employer's workforce, even if
the plaintiff fails to identify any employment practice that has
caused the disparity. Second, it defines "business necessity" in

2

~

REOw.N

I




an unduly restrictive way. Finally, it imposes unreasonable
restrictions on the type of evidence an employer may use in
proving business necessity. In combination, these provisions
will force employers to choose between (1) lengthy litigation,
under rules rigged heavily against them, or (2) adopting policies
that ensure that their numbers come out "right."™ Put another
way, the bill exerts strong pressure on employers to adopt
surreptitious quotas.

A. THE PRESUMPTION OF DISCRIMINATION ARISING FROM
STATISTICAL DISPARITIES

Under Section 4, a plaintiff may bring a disparate impact
case by alleging that a "group of employment practices results
in" significant statistical disparity. "Group of employment
practices" is very broadly defined in Section 3 to include any
"combination of employment practices that produces one or more
decisions with respect to employment . . ."

That definition provides no limitation whatsoever: all
practices that combine to produce, say, hiring decisions -- for
example, use of a high school graduation requirement, plus an
interview, plus job references, plus a requirement of a clean
criminal record -- all could be lumped together as a single
"group." Thus, if an employer's bottom line numbers are
"wrong," the employer can be forced to prove that every practice

is required by "business necessity."

Section 4 includes language emphasizing this point.
Subsection (k) (1) (B) (i) states that "except as provided in clause
(iii), if a complaining party demonstrates that a group of
employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or
practices within the group results in such disparate impact"
(emphasis added). The exception in clause (iii) seems at first
to state the opposite, but actually takes away what it seems to
give. Specificity is not required where the defendant has
"failed to keep such records" as are "necessary to make [the]
showing" of specifically which "practice or practices are
responsible for the disparate impact."

Thus, the bill requires any employer whose workforce has the
"wrong" bottom line numbers to point to records showing that one
of its practices could have been challenged as "responsible for"
the disparate impact. This is not a mere recordkeeping
requirement: it is essentially a transfer from the plaintiff to
the defendant of the obligation to make out the bulk of the
plaintiff's prima facie case. The transfer of obligations is
merely disguised as a recordkeeping requirement. An employer who
cannot meet the burden created by this rule faces the prospect of
defending all of its employment practices under the business
necessity test.
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This concealed obligation does not merely create all the
record-keeping burdens one would imagine, but also a classic
Catch-22: if an imbalance in the employer's workforce is caused
by something other than the employer's practices (by housing
patterns, for example), so that the employer could not possibly
have kept records showing which of its practices was responsible
for the imbalance (because none was), a prima facie case will
nevertheless be deemed to have been established because the group
of practices "results in" a disparate impact and the employer
cannot possibly explain it from his own records.

The notion of allowing plaintiffs to attack a "group of
practices" without showing that each member of the group has
caused a disparate impact has absolutely no basis in Supreme
Court precedent. All Supreme Court cases prior to Wards Cove
focused on the impact of particular hiring practices, and
plaintiffs have always targeted those specific practices. See
Griggs v. Duke Power Co., 401 U.S. 424 (1971); Albemarle Paper
Co. v. Moody, 422 U.S. 405 (1975); Dothard v. Rawlinson, 433 U.S.
321 (1977); New York City Transit Authority v. Beazer, 440 U.S.
568 (1979); Connecticut v. Teal, 457 U.S. 440 (1982); Watson v.
Fort Worth Bank & Trust Co., 108 S. Ct. 2777 (1988). The new
rule created in S. 2104 is inconsistent with a fundamental
principle of civil litigation: that the plaintiff is obliged to
identify what act of the defendant is responsible for the
plaintiff's injury. Even apart from other defects in Sections 3
and 4 of this bill, the treatment of "groups of practices"
creates extremely powerful incentives for employers to adopt
quotas rather than go through the litigation necessary to
establish the "business necessity" of every one of their
employment practices.

B. THE BUSINESS NECESSITY DEFINITION AND THE EVIDENTIARY
RESTRICTIONS

The risk of surreptitious quotas created by the bill's
provisions on "groups of practices" is compounded by S. 2104's
unreasonably restrictive definition of "business necessity" and
by evidentiary restrictions imposed on employers trying to meet
the "business necessity" test. I will discuss each in turn.

1. The Business Necessity Definition

S. 2104 forces employers to defend any employment practice
"involving selection" by showing a "significant relationship to
successful performance of the job." This standard is new; it is
found nowhere in any holding of the Supreme Court. On its face,
it is defective because a narrow requirement of this type denies
that there can be legitimate and desirable selection or promotion
practices aimed at objectives other than successful job
performance. Moreover, its very novelty guarantees that it will
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generate litigation for employers seeking to defend themselves.
Finally, the bill's peculiar treatment of prior cases is likely
to suggest to courts that ambiguities should be resolved against
employers. In combination, these defects again make it likely
that employers will adopt quotas rather than risk expensive
litigation whose outcome will be highly uncertain.

First, simply taking the definition literally, S. 2104 would
preclude employers from using hiring or promotion practices
serving many legitimate business objectives. Consider, for
example, an employer with a policy under which promotions are
given only to employees who receive "outstanding" ratings in
their current jobs. The justification for such a policy might be
that it provides an incentive for all employees to perform in an
outstanding manner, thereby promoting overall efficiency within
the firm. Under S. 2104, however, the employer could not rely on
that justification. Rather, he or she would have to attempt to
prove that outstanding performance in an employee's current job
was "significant[ly) relat{ed] to successful performance" of the
next job. In many cases, this might be impossible.

There is no sound policy reason for confining in this way
the justifications an employer may offer for its selection
practices. Nor were such restrictions required by Supreme Court
decisions prior to Wards Cove. See, e.g., Griggs v. Duke Power
Co., 401 U.S. 424, 432 (1971); New York City Transit Authority v.
Beazer, 440 U.S. 568, 587 n.31 (1979); Watson v. Fort Worth Bank
& Trust Co., 108 S. Ct. 2777, 2790 (1988) (plurality opinion).
Indeed, the Wards Cove dissent itself made clear that under
Griggs any "valid business purpose" would suffice. Wards Cove
Packing Co. v. Atonio, 109 S. Ct. 2115, 2129 (1989) (Stevens, J.,
dissenting).

The statement in S. 2104 that the definition of business
necessity is intended to codify Griggs cannot alter the
inconsistency between the bill's text and the language of Griggs,
or the inconsistency between the bill's text and almost two
decades of Supreme Court precedent interpreting Griggs. Instead,
it merely guarantees confusion as courts attempt to sort out
precisely what Congress had in mind. This confusion will be
time-consuming and very expensive. And it will bring no benefit
to the victims of discrimination.

Finally, in attempting to interpret the confusing definition
of "business necessity," some courts would likely come to the
conclusion that Congress intended to bring about certain highly
undesirable results. First, the bill states that it is designed
to overrule Wards Cove's "treatment of business necessity as a
defense." Part of that treatment of business necessity, though,
was the Court's rejection of the view that an employer is
required to show that the "challenged practice [is] 'essential!'
or 'indispensable' to the employer's business." Wards Cove
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Packing Co, v. Atonio, 109 S. Ct. 2115, 2126 (1989). As the
Supreme Court noted, "this degree of scrutiny would be almost
impossible for most employers to meet, and would result in a host
of evils," including quotas. Id. Rather, the Court quite
reasonably found that "the dispositive issue is whether a
challenged practice serves, in a significant way, the legitimate
employment goals of the employer." Id. at 2125-2126 (citing
Watson and Beazer as well as Griggs). On this issue, as pointed
out above, the dissent in Wards Cove is in agreement.

In light of these statements, a statutory provision
overruling "the treatment of business necessity" in Wards Cove
could reasonably be interpreted by many courts as returning the
bill's definition of business necessity to the widely criticized
standard included in the original incarnation of S. 2104
("essential to effective job performance®). This inference would
be strengthened by two other provisions of the bill: Section 2
("Findings and Purposes") and Section 11 ("Construction").
Working in tandem, Sections 2 and 11 would likely lead some
courts to resolve ambiguities in the bill against prior decisions
by the Supreme Court and against defendants.

2. Evidentiary Restrictions

Finally, employers who must attempt to meet the business
necessity test must do so by means of "demonstrable evidence."
This is a new term invented by the bill, and no definition is
provided. The bill contains a long list of types of evidence
that courts may "receive," but the bill does not say that any of
these necessarily constitutes "demonstrable evidence." Courts
will likely understand the use of this new term (particularly in
light of Sections 2 and 11 of the bill) to mean that Congress is
referring to some category of evidence that is narrower than the
category of evidence on which courts would otherwise rely. The
effect of this provision, then, will apparently be to indirectly
raise the burden of proof on the defendant beyond what it would
otherwise be.

I am not aware that any justification has been offered for
restricting the kind of evidence on which courts may rely in this
context. Nor do I believe that it is advisable to force the
courts to engage in guessing games about the meaning of a novel
term like "demonstrable evidence." As with several other aspects
of Sections 3 and 4 of S. 2104, this provision will cause
uncertainty among attorneys who must advise employers about the
meaning of the law, and it will cause confusion in the courts.

No good purpose will be served, and a great deal of pointless
expense will be imposed on those who must live under this new
legislation.
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C. CONCLUSION

So far as I am aware, there is no reported judicial decision
indicating any need for a legislative modification of the manner
in which the courts handle "group(s] of employment practices"
under disparate impact theory. The rule created in S. 2104,
moreover, is contrary to fundamental principles of civil
litigation, and it is likely to lead in practice to unjust
results.

There is no sound policy reason for the imposition of
artificial restrictions of the kind created by S. 2104 on the
justifications that employers may offer for legitimate employment
practices. Similarly, there is no sound policy reason for
imposing on defendants evidentiary restrictions that exist
nowhere else in the law and that are not even clearly spelled out
in the proposed statute.

The effect of these proposed changes in the law is clear:
these provisions, if they are enacted, would exert strong
pressure on employers to avoid having to defend their employment
practices; the only practicable way for employers to do this
would be to avoid the statistical disparities that would require
them to mount such a defense. In short, many employers will see
no real alternative to adopting quotas.

ITI. FUNDAMENTAL FAIRNESS AND THE INSULATION OF QUOTAS FROM LEGAL
CHALLENGE

The bill in its current form also promotes quotas through
its treatment of discriminatory consent decrees. It does this by
totally denying certain individuals access to the courts to
challenge illegal agreements -- in which these individuals had no
part -- prescribing quotas that exclude them from employment
opportunities.

Section 6 of S. 2104 would overrule the Supreme Court's
decision in Martin v. Wilks, 109 S. Ct. 2180 (1989). That case
arose in the context of a civil rights action, but it turned on
principles of fairness and access to court that apply in every
situation. The Court held that white firefighters who had not
been parties to a consent decree that mandated racial preferences
could have their day in court to contend that the decree violated
their civil rights.

Section 6 would in many circumstances cut off this right and
deny some persons, who were never notified of these decrees and
had no chance to challenge them, their right to sue. For
example, a plaintiff denied a promotion as a result of a
discriminatory consent decree in place ten years before the
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plaintiff was hired would in some circumstances be precluded by
Section 6 from challenging the decree.

At the outset, it must be stressed that only certain
settlements or consent decrees can be successfully challenged
after Martin v. Wilks: those containing provisions that violate
an innocent third party's rights under Title VII or the
Fourteenth Amendment. The only justification offered for this
provision is the systemic interest in the finality of judicial
resolution of disputes. But while that interest is important, it
should not be pursued at the cost of the requirement of
fundamental fairness that underlies our judicial system, in which
individuals are traditionally guaranteed a meaningful opportunity
to assert their interests in court before they are bound by
judicial action.

Moreover, the concern at which Section 6 is assertedly
directed, viz. the fear of repeated challenges to the same
decree, is largely chimerical. Existing legal doctrines are
already adequate to head off nonmeritorious challenges to
decrees. The doctrines of law of the case, res judicata, and
stare decisis will allow courts to deal with them summarily at
little expense in time or money to the parties. In addition, the
rules of joinder make it relatively easy for parties to ensure
that affected people have their day in court in the original
action. The threat of an award of attorney fees against the
losing party who brings a frivolous suit is a further deterrent
to such challenges.

The bill's treatment of discriminatory seniority systems is
in stark contrast with its treatment of discriminatory consent
decrees. In dealing with seniority systems, Section 7(b) of the
bill appropriately corrects a defect in current law by allowing a
plaintiff to challenge a discriminatory seniority system or
practice at the time it is applied to the plaintiff. Current law
requires the challenge to be made at the time of the adoption of
the seniority system. Consistent with the view taken by your
Administration, proponents of S. 2104 have rightly argued that
this is unreasonable and should be corrected by legislation.

So far as I am aware, S. 2104's sponsors have given no
explanation for this inconsistency between Sections 6 and 7(b) of
their bill. The effect of it, however, is quite clear: unlike
seniority systems, consent decrees have frequently contained
provisions establishing hiring and promotion quotas or racial
preferences. Section 6 prevents legal challenges to such
provisions. Thus, far from enhancing civil rights, Section 6
severely abridges them.

Section 9 contains a provision complementing the provisions
in Section 6. For the first time, Title VII would say that
certain civil rights plaintiffs -- those challenging the legality
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of quotas adopted under a consent decree -- could be required to
pay attorneys fees where their lawsuit was neither frivolous nor
otherwise unreasonable. The clear effect would be to discourage
many challenges to illegal discrimination. The creation of
fundamentally unfair obstacles to the vindication of our
citizens' civil rights has no place in a civil rights bill.

Proponents of S. 2104 argue that Section 13 of the bill,
which states that nothing in the bill "shall be construed to
require or encourage an employer to adopt hiring or promotion
quotas," is a sufficient answer to the concerns raised here and
in Part I of this memorandum. In fact, however, Section 13 is
entirely unresponsive to them. The problem with Sections 3 and 4
is not that they directly require or encourage quotas, but rather
that employers will in fact choose to adopt quotas in order to
avoid having to defend their hiring practices under the
unreasonable litigation rules established by the bill. And the
problem with Section 6 is not that it requires quotas, but that
it insulates them from challenge. In fact, in its present form,
Section 13 has an exception from the anti-quota language (and
from all other provisions in the bill) for quotas that might be
contained in some court-ordered remedies, affirmative action
plans, or conciliation agreements.

IITI. EXPANSION OF REMEDIES UNDER TITLE VII AND PROVISIONS
AFFECTING THE INCENTIVES FOR LITIGATION

Section 8 of S. 2104 radically alters the Civil Rights Act
of 1964 by making available unlimited compensatory damages, as
well as punitive damages and jury trials, in most cases under
Title VII.

As you noted in your May 17 speech, federal law should
provide an adequate deterrent against harassment in the
workplace, and additional remedies are needed to accomplish this
goal. Although S. 2104 imposes a partial cap on punitive
damages, thereby setting an important precedent in the area of
federal tort remedies, the expansion of remedies contained in
Section 8 is excessive. Section 8 is not confined to filling the
gap where existing remedies are inadequate, such as in many cases
of sexual harassment. Rather, it imports into our employment
discrimination laws the entire panoply of tort remedies, punitive
damages, and jury trials, which runs counter to the concepts of
mediation and conciliation upon which Title VII is based. This
will create unnecessary and counterproductive litigation, serving
the interests of lawyers far more than the interests of aggrieved
employees.

Other provisions in S. 2104 will also contribute
unnecessarily to fostering litigation instead of conciliation.
An amendment to 42 U.S.C. 2000e-5(k), for example, permits
plaintiffs to recover attorneys fees for continuing to litigate
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even if the judgment they ultimately obtain is less favorable
than a settlement offer they rejected. Similarly, a new
paragraph (2) in 42 U.S.C. 2000e-5k creates special rules
impeding waiver of attorney's fees as part of settlement, which
will inevitably discourage settlements because defendants will
not be able to estimate accurately the total cost of the
settlement to which they are being asked to agree.

Several other provisions of this bill have little to do with
promoting civil rights. Rather, they seem principally designed
to give plaintiffs special and unwarranted litigation advantages.
Section 7(a) gives plaintiffs 2 years, rather than 180 days (or,
in certain cases, 300 days), to file discrimination claims.
Section 11 creates a special legislative rule of construction for
civil rights cases that seems intended to encourage courts to
resolve cases in favor of plaintiffs whenever possible. And
Section 15 unfairly applies the changes in the law made by S.
2104 to cases already decided.

IV. CONCLUSION

S. 2104, in the form in which it has been presented to you,
is seriously flawed. While it contains certain desirable
provisions, these sections are greatly outweighed by the portions
of the bill that are objectionable in the particulars specified
above. Taken as a whole, S. 2104 would do far more to disrupt
our legal system and to disappoint the legitimate expectations of
our citizens for equal opportunity than it would to advance the
goal, to which you and I are both committed, of strengthening the
laws against employment discrimination.
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THE WHITE HOUSE

WASHINGTON
November 26, 1990

MEMORANDUM FOR C. BOYDEN GRAY

FROM: NELSON LUND

SUBJECT: Civil Rights Letter from CEO of Georgia-Pacific

The incoming letter seemed to me to suggest that the writer knows
the President personally, although we have no hard evidence of
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