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THE WHITE HOUSE

WASHINGTON

August 13, 1991

Dear Mr. Schlicter:

Thank you for your recent letter to the President conveying your
thoughts about the pending employment discrimination bills.

So far as I am aware, the President has never referred to any
bill as a boon to "greedy" attorneys. The President does
believe, and has said, that new civil rights legislation should
not contain provisions that will encourage unnecessary litigation
or discourage reasonable settlements. Provisions that would do
more to enrich lawyers (representing either plaintiffs or
defendants) than to give relief to victims are unneeded and
undesirable.

The President is committed to strong enforcement of existing
civil rights laws, and to the enactment of appropriate new
employment discrimination laws. I am enclosing for your
information a copy of the President's bill along with an
explanatory section-by-section analysis.

Yours iji%i:'///;7/

Nelson Lund
Associate Counsel to the President

Mr. Jerome J. Schlichter
Schlichter Law Associates
100 South Fourth Street
Suite 900

St. Louis, MO 63102
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TO: Bev Ward

FROM: Joan Gibson/SLR

Dave Tiffany and I think that
this incoming should go to
Counsel's office to be answered.
Do you agree? Or do you have

a suggestion?
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(314) 621-6115
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DREW BAEBLER FAIRVIEW HEIGHTS, IL 62208
Members Mo & 11 Bars June 19 , 1 99 1 (618) 632-3329
R. DWIGHT HARDIN,
Legal Assistant COUNSEL’S OFFICE
RECEIVED

| tw\ JUL 24 1991

The Honorable George Bush, President

. United States of America LT s s
The White House ’
Washington, D.C. 20005-0001

Re: Civil Rights Act of 1991
Dear President Bush:

I am a plaintiff's attorney and have always handled civil rights
cases as a supplément to my practlce, not because of a desire for
large fees on those cases, but rather because I feel that this
country is already far too racially divided and such cases
deserve handling. They most certainly are not highly lucrative or
lucrative at all and are extremely high risk in addition to
facing hostility from the Federal Courts in recent years. In my
experience, the lawyers who handle such cases do so out of a
commitment to social justice transcending any "greediness" or
attempt to make substantial fees, because the cases certainly do
not warrant that. In addition, they are fought harder than any
other cases in my experience and delay is a normal tactic. As an
example, I currently represent a group of black applicants for
employment discrimination who number over 500 and have been found
by the Seventh Circuit Court of Appeals to have been the victims
of intentional discrimination which the Court has stated is "the
strongest case of discrimination one can imagine short of an
announcement of it". The Seventh Circuit, which has been a
conservative Court, also found that the company had used a
pretext to inteqtionally discriminate against the people. This
discrimination occurred in 1979, yet the damages have still not
been determined by the Court some twelve years later. Indeed, it
will be years more until appeals are exhausted and these innocent
victims of intentional discrimination are compensated. Further,
only by sheer perseverance has it been possible for me to
continue with this case since its costs are prohibitive and
obviously the people have no money with which to pay a lawyer.

M e ot




SCHLICHTER LAW ASSOCIATES
ATTORNEYS AT LAwW

Incredibly, under the current law, I would not have even taken
this case because in my opinion it would have been impossible to
win though the Court has found the plaintiffs are totally
deserving. When you describe the pending Civil Rights Bill as a
boon to "greedy" attormeys, I resent.it and you simply do not
know what you are talking about. Clearly your attempt to portray
yourself as on the side of Civil Rights is a cynical maneuver,
contradicting actions that have been divisive and hostile to

civil rights.

Yours very truly,

ome J. Sch¥ichter

JS:1fs /

cc: The Honorable John Danforth, U.S. Senate
The Honorable Christopher Bond, U.S. Senate

——
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WASHINGTON

July 25, 1991

MEMORANDUM FOR ROGER B. PORTER
FROM: CHARLES E.M. KoLs (MK

SUBJECT: Civil Rights and Education

Secretary Alexander intends to send a letter to Senator Hatch
explaining the extent to which Senator Danforth's proposed
civil rights language would potentially undermine the ability
of employers to require legitimate educational criteria in
making hiring decisions. I have been working with Nelson Lund
in the Counsel's office to shape Alexander's response.

" Attached is the latest version of the letter. ~ An earlier draft .
was a bit too "folksy" and neglected to make the substantive
legal points about the Danforth language. This version is a
much better and more substantive approach.

Attachment

4
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b TO: Nalgen Xupnd
FROM: ‘Jeff Martin

| DATE:  July 35, 1991
Deay Senator Hatch: |

Thank you far recant lettar requesting my views on the
affects 5. 1408 could bave on the natlonal; crumade for education
reform. I am deeply concarned abogt the possible effact that §. i
1408 could have cn t motivation to stay in sohocl and to ;
work hard in scheol. Although the "tmainass necessity" languaga :
of the bill is embigucus In some . it is my understanding
that employers would often have diff: ty in dafending the use
of legitimate educational aritexia in making hiring decisions. I
have mw dclmbt:a abmxtg :j.h:u wi:m igf 1&&:111:1@. that would L
threa suployars ‘ ty if they asked prespective |
mymtmanﬁmmmwiptuauﬂm. To tell |
amm not to oomgider umih information when making hiring '

eci

to students and teachers. Tt would say to students that 1
staying in school doasn't mattar, because axployers don't have :
the t to know whether you graduated or vhathar you did well. |
g:ta -auymtom-nmtmm,wmmm )

vorld. s

is
;VMM who iz concerned shout the futura of om )
nation that cur population is not sufficiently well
aeducated to neet mmm ar ths twenty-first century. Study !
after study has s | that neither cur young peocpla--nor our )
adult population=<ham the level ¢of knowledge and akXills that will "
ma*ddtommcaad- a changing world. Tn ordar to change !
thias 'situation, ve izmprove our schools. In orxder to . ;
our schools, we xust incentives for studenta to do well \
a message that attendance in school,
achievement in school, and graduation from school are important, * ‘
tha nation's educational systam will be ' \
iglation that iradvertently dsvalues ‘ ‘
.

-

am sura s im wall aware that our national ‘,
competitiveness on & bettar educated workforce. Decause
the glokbal economy is rapidly changing, workers nmust have the ,
skili;tto adapt to new vork requirvments or othervise they will
Rt Ay i TR R ' |
respon . n
nations routinely examine the educational credantials of
prospactiva employees. ~
| |
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THE WHITE HOUSE

WASHINGTON

June 14, 1991

Dear Ed:

Thanks for sending me a copy of the materials you provided to
several Members of Congress before the vote last week, and for

your May 15 note to Boyden.

As you know, the vote showed that opposition to legislation
promoting quotas has grown since last year. I am confident that
your efforts to explain and publicize the defects in the bill
have helped bring this about. All of us here appreciate what you
have done, and we are anxious to continue working with you on

this issue.

Thanks again for everything.

Yours truly,

AN

Nelson Lund
Associate Counsel to the President

The Honorable Edward I. Koch

Robinson Silverman Pearce Aronsohn & Berman
1290 Avenue of the Americas

New York, New York 10104

B L
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May 31, 1991

Mr. Nelson Lund
The White House
1600 Pennsylvania Avenue
Washington, D.C.

Dear Nelson:

thought you would be interested

SCOTT L BACH

DAVID M BARSE
SUZANNE M BERGER
DAVID G. BLAIVAS
LISA BLOOM

RAND G. BOYERS
DAVID A CAHILL
DAVID CALABRESE
LESLIE W CHERVOKAS
PATTI CIARAMELLA
KAREN AU CLARO
ERIC | COHEN

LYNDA S. CORWIN
ANNETTE FISCH
PETER J FITZPATRICK
KENNETH D FREUNDLICH
STEPHANIE G. FRIED
AARON FRIEDMAN
RENEE E FROST
MARRK V. GIORDANO
SANDOR A. GREEN
SUSAN E HART
DOUGLAS HELLER
VILIS R INDE
NICHOLAS P JACOWLEFF
THOMAS T JANOVER
BEATRICE R KAHN

/€é~?~?/

JEFFREY H KAPLAN
DAVID S KASDAN
DEBRA M KENYON
STEVEN M KORNBLAU
JOHN C MABIE
CHRISTINE C MARSHALL
MARGOT J METZGER
SUSAN A MOLDOVAN
JUDY |. PADOW

LOWELL PETERSON
JUDITH L POLLER
CRAIG L REICHER
MARK D. RISK

LEE J ROSEN

BRUCE M RUBENSTEIN
ELLEN R SABIN
STEVEN G SCHEINFELD
KEITH E SCHUTZMAN
KENNETH P. SINGLETON
ALAN H. SOLARZ
STEVEN M STIMELL
SUSAN B. TEITELBAUM
MILDRED TROUILLOT
CAREY WAGNER
SHERRY WAKSBAUM
SUSAN STOLL ZEDECK
MICHAEL R ZIENTS

WRITER'S DIRECT NUMBER:

in the

enclosed

correspondence that I sent to every Member of Congress from the
State of New York and to selected others from throughout the

country.

encl.

All the best.

Since ,

Edward Koch
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EpwARrD 1. KoCH
1290 AVENUE OF THE AMERICAS
NEW YORK, NEW YORK 10104

May 31, 1991

The Hon. Mel Levine
U.S. House of Representatives

Washington, D.C. 20515
Dear Mel:
You will be voting on H.R. 1 shortly. In prior
correspondence, I have stated that I think the legislation will
For that

encourage quotas and create reverse discrimination.
reason, you should oppose it.

I do not believe that the new amendments will rectify the
situation at all. Indeed, as succinctly stated by the President's

counsel, "it explicitly authorizes all gquotas that are 'in
accordance with employment discrimination law' now in place."

Worse still, "The definition of 'quota' specifically allows quotas
to be used so long as jobs are filled with individuals who have the
'necessary qualifications to perform the job.' Therefore, an
employer is specifically permitted to fill quotas with less

gqualified persons of a particular race, sex, or religions, so long
as they are marginally qualified."

Enclosed is my statement to the American Jewish Committee.
I know that you will take what you ultimately conclude is the moral

position in this debate.

All the best.

Sincerely,

Edward I. Koch

encl.

i)
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May 15, 1991

The Hon. Boyden Gray
Counsellor to the President

The White House

1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

Dear Boyden:

The enclosed information regarding the
H.R.1 legislation was sent to every member of
Congress. I oppose this legislation because
I believe it will encourage quotas.

All the best.

Sincer ”

Edward I\ Koch
EIK/mgl

enclosures
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EpwarD 1. KocH
1290 AVENUE OF THE AMERICAS
NEW YOork, NEW YORK 10104

May 15, 1991

SENT TC ENTIRE CONGRESS:

H.R.1 will soon be before you for a vote. I urge you to
vote against it. You might ask, how can it be that I, your
former colleague who voted for every civil rights bill when in
Congress and as a young lawyer in 1964 went to Mississippi to
defend black and white civil rights workers who were registering
voters, could take such a position? The answer is simple. H.R.1
is not a civil rights bill. It is a bill which will encourage
quotas based on race, ethnicity, religion and gender.

I am opposed to H.R.1l because it will adversely affect
everyone in this country: The vast majority of our citizens will
suffer reverse discrimination in employment, while others will be
provided preferential treatment and, therefore, blamed for the
resulting unfairness. Yet, tragically, this bill does nothing to
assist those who need training and better education in order to
compete in the labor market.

Over the years, those who now advocate H.R.1l concealed the
impact of some of the legislation, court decisions and
administrative agency rulings which in the past have encouraged
quotas by referring to those measures benignly as affirmative
action. I support affirmative action when it is defined as
reaching out and encouraging minorities to apply for a position
or contract, providing them with mentoring services where needed
but always filling the position or awarding the contract solely
on merit and never excluding any group on the basis of race,
ethnicity, religion or gender. Regrettably, affirmative action
pressed by the proponents of H.R.1l has too often included goals,
timetables and sanctions: euphemisms for quotas.

One particularly egregious example which has treated job
applicants unfairly based on race has been the little known
technique of race norming. In case you are not familiar with

race norming, enclosed is a memorandum describing what it is,..why

it's unfair and its impact in creating and encouraging quotas.
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Many people fear that if they publicly oppose H.R.1l the
proponents will, as some have already done, falsely and unfairly
label them as racist. It takes courage, notwithstanding those
false and sometimes deliberately unfair attacks, to publicly
debate H.R.1 on the merits.

I recently received a letter from Ambassador Morris Abran.
No one in the civil rights movement can dispute his credentials
as one of the historical advocates of civil rights legislation.
Let me cite his reasons for opposing H.R.1l in his own words. The

legislation will:

"- rewrite twenty years of civil rights law by effectively
making racial, ethnic, religious, and sex imbalance alone

presumptively illegal;

- hold the employer guilty until proven innocent by forcing
him to justify any racial, gender, religious, or ethnic
statistical imbalance in any job in his workforce;

- eliminate the longstanding requirement that a plaintiff
identify a specific employment practice causing a racial,
ethnic, or gender imbalance;

- create a presumption of guilt so difficult to overcome and
so costly to fight that employers will simply capitulate and
hire by the numbers, impairing not only the principle of
American equality but, inevitably, American efficiency and

productivity;

- deny individuals their day in court by effectively barring
challenges to civil rights consent decrees and litigated
judgments to which they were not parties;

- in the real world of business, fear of litigation, in
particular litigation with devastating publicity

consequences, makes the temptation to hire by the numbers
almost irresistible."

It cannot be said any better, so I won't try.

Also enclosed is a more detailed analysis of H.R.1l and some
of the purported amendments that its sponsors are considering

offering.
All the best.

Sincere

Edwa . Koch

enclosures
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“Race Norming" and H,R, 1

wh " Norming"?

"Race norming" or “within-group ot .£ing" refers to the practice
of reporting teat scores in a manner that compares test takers
only with members of their own racial or ethnic group. This is
done by altering raw scores so as to prevent the reported scores
from reflecting the truth about disparities between the
performances of various racial or ethnic groups. 1If, for
example, a black, an Hispanic, and an Asian test taker each
scored 270 points on a test, this might place the black applicant
i the 53rd percentile among members of his group, the Hispanic
in the 3Sth percentile among his group, and the Asian in the 16th
pgrcantile of the Ynon-minority" category. Race=-normed reporting
would give the black a score of 53 on a scale of 100, while the
Hispanic would have a reported score of 35 and the Asian a
reportad score of only 16, although in truth each had an

i?entical raw score.

an Do Emplovers and Enmplovment Adencies Use Race Norming?

Race-norming, in essence, is simply an efficient device for
ihposing racial quotas in cases where an employment test is used
to £ill jobs. The most profound pressures to engage in race-
norming arise from the disparate impact theory of discrimination.
Under this theory, a test used to screen applicants for jobs or
promotions is presumptively illegal if members of one racial or
ethnic group are selected in disproportionately lower numbers.
The standard device for overcoming thils presumption of illegality
for written aptitude tests has been to conduct professional
"validation studies" proving that the test accurately predicts
jpb performance. Technical validation of ordinary aptitude
tests, however, is often impossible; when it is possible, it is
usually very expensive. Race=norming automatically eliminates
disparate impact, and thereby eliminates the need to perform
expensive validation studias.

|
The use of race- norming has been tacitly encouraged to some
eXtent by the very existence of the disparate impact theory of
discriminatlon. More immediate pressures, however, have been
brought to bear through enforcement policies employed by the
Départment of Labor and the EEOC. The official statement of
those policies, the "Uniform Guidelines on Employee Selection
Procedures," was adopted during the Carter Administration (1978)
and has not been revised since that time. In discussing "formal
apd scorad procedures," the Guidelines provide:

i "Where the user cannot or need not follow the validation
techniques anticipated by these guidelines, the user should
either podlfy the procedure to eliminate adverse impact or

1
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otherwise justify continued use of the procedure in accord
‘ with Federal law." 29 C.F.R. 1607.6(B)(2); 41 C.F.R. 60-3.6
\ (B) (2) (emphasis added).

This i1s an open invitation to thz use of race-norming. More
important, it is a tool used by the .. vernment's enforcemant
bureaucrats to pressure employers into adopting race-norming
techniques,

14 a recent public statement (copy attached), the current
cqairman of the EEOC has stated that the encouragement of race-
norming is not now agency policy. The letter, however, does not
dény that it previously was agency policy. Indeed, the
chhirman's lettar states that "we do know that policies promoting
rabe and gender prefarences have come about in the 25 years that
EEFC has enforced Title VII.®

In| addition, the Department of Labor has for many years fostared
the use of race-norming by state employment agencies that use an
aptitude test developed by the Department. The justification for
this program, which is still being operated despite objections
from the Department of Justice, is that race-norming 1is an
appropriate way to comply with the Uniform Guidelines without the
nepd for validation studies. For employers anxious to achieve
"goals and timetables" set by the Labor Department's Office of
Fe?eral Contract Compliance Programs, these referrals provide a
loy-cost mechanism for meaeting their quotas. For employers who
are unaware that the scores reported to them by the gtate
employment agency are race-normed, the effect of this program is
to|make them unwitting accomplices in a government-sponsored

quTta scheme,
Ho uld se Uge ac ing?

H.R. 1 would support and encourage the use of race-norming in
three main ways.

1]
Fi%st, by creating new and almost insurmountable hurdles that
employers would have to overcome in attempting to defend
selection practices that have an adverse impact, H.R. 1 would
creéate powerful new incentives for the use of quotas. For
employers who rely on formal and scored tests, the most efficlent
way to meet these quotas will be through race-norming.

Segond, we can expect legislative history specifically ratifying
the Carter Administration's Uniform Guidelines. The House
Judiciary Committee's Report on last year's bill (which was
almost identical to H.R. 1) contained the following statement:
"The Uniform Guidelineés represent the interpretation of Griaqs
applied by the federal government in enforcing Title VII. Its
provisions embody the legal principles that were accepted and
apqlied prior to Wards Cove, and which the Committee intends to

2
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rastore." House Report No. 101-644, at pg. 18 (July 31, 199%0).
Similar language can be expected this year.

Third, it is possible that there will be lagislative history
specifically designed to increase the pressure for race=-norming.
Such legislative history would probabiy ¢a slipped into a
relatively technical and obscure discussion of testing and
validation techniquee, as it was last year. See Senate Report
No. 101-315, at pg. 44 (June 8, 1990). The Committee Reports,
written by sophisticated staffers and lobbyists, would likely be
g;van great interpretive weight by the courts in this case
because of the fact that race~-norming is an especially apt device
for employers to use in avoiding liability under the disparate
impact provisiona of the bill.

C?n the Problem Be Solved by an "Anti-Race-Norming" Amendment to
H.R. 172

Tge pressures on employers to employ race-norming or equivalent

devices would not be removed by an amendment specifically
addressing the problemn.

First, any language acceptable to the sponsors of H.R. 1 would
probably include qualifiers designed to deprive the amendment of
legal effect. The cosmetic and meaningless "anti-quota" language
included in H.R. 1 shows that this is the preferred technique of
the lawyers who control this bill.

Sécond, it would be difficult (though perhaps not imposeible) for
anyone to draft language both broad enough and precise enough to
otitlaw all the forms of race-norming that could possibly be
imagined.

Tpird, even 1if such language were successfully drafted and then
accepted by the Congress, it would do nothing to remove the
pressures to adopt quotas created by the disparate impact
provisiong of H.R. 1. Race=-norming is simply an efficient
mechanism for imposing guotas when scored tests are used to
sc¢reen applicants. If race-norming cannot be used, employers
will simply be forced to adopt less efficient mechanisms for
achieving the same result. One obvious alternative would be to
switch to "multi-factor" or "whole-person" selection systems in
which race plays some vague and unquantified role as a "ractor"
along with test scores. This is a widely used device for filling
quotas at colleges and universities, as illustrated by the recent
controversy at Gecrgetown, and it works just as well in the
employment context.

7
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Analysis of H.R.1 and Purported Amendments
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I understand that, once again, proponents of H.R.1l are
circulating cosmetic amendments aimed at masking the bill's quota
effect. As was the case with the various proposals floated and
repudiated last year, the language I have seen does not remotely
solve the problem. The Wards Cove v. Antonio decision is
consistent with Griggs v. Duke Power. 1In Griggs and subsequent
Supreme Court disparate impact decisions, the Supreme Court, for
example, defined "business necessity" as "manifest relationship
to the employment in question." Griggs v. Duke Power Co., 401
U.S. 424, 432 (1971); Albemarle Paper Co. v. Moody, 422 U.S. at
425 (1975); Dothard V. Rawlinson, 433 U.S. at 329 (1977); New
York Transit Authority v. Beazer, 440 U.S. at 587 n. 31 (1979);
and Watson v. Ft. Worth Bank and Trust, 487 U.S. at 997 (O'Connor
plurality opinion). Even Justice Stevens' Wards Cove dissent
cites the "manifest relationship" language at least three times
as the applicable disparate impact standard. 109 S.Ct. at 2129,

2130 n.14.

Any change in the Griggs "manifest relationship" phrase puts
pressure on employers to resort to quota hiring and promotions in
order to avoid costly lawsuits.l For example, I understand the
proponents of H.R.1 are circulating a warmed-over definition of
business necessity as meaning "substantial and manifest
relationship to the requirements for effective job performance."
(emphasis supplied). This definition goes well beyond Griggs.

It does so by adding "substantial" to the definition --
repudiated in the Senate last year after less than two months.
Moreover, by tying the definition to "effective job performance,"
this language makes it impossible for an employer to raise
standards beyond those which produce a minimally qualified (i.e.
minimally effective) employee if to do so results in disparate

impact.

A new subparagraph circulated by proponents of H.R.1,
purportedly addressing this problem and allegedly allowing
employers to rely on relative qualifications, clearly fails.

If disparate impact results from the effort to raise
standards, the higher standards must meet the new, onerous
definition of business necessity -- which includes the need to
show substantial relationship to effective job performance.
Thus, this new subparagraph is circular and, thus, meaningless.

1 The wards cove formulation, which uses language based on
the Supreme Court's 1979 Beazer decision (the employment practice
"serves in a significant way, the legitimate employment goals of
the employer"), is fully consistent with Griggs.
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Analysis

Further, the proposed language does not solve H.R.1l's flaw
in allowing blanket challenges to an employer's practices. It
does not require the plaintiff to identify a particular
employment practice causing the alleged disparate impact.

I am concerned that while proponents of H.R.1l may offer
these or other cosmetic changes to their bill, they will not
relinquish the essential elements of the bill which will

encourage quotas.

I urge you to vote no on H.R.1.
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THE WHITE HOUSE

WASHINGTON

May 30, 1991

MEMORANDUM FOR GERRI RATLIFF
OFFICE OF AGEMENT AND BUDGET

FROM: NELSON LUN
ASSOCIATE EL TO THE PRESIDENT
SUBJECT: Labor Proposed Report Re: H.R. 1, Civil Rights

Act of 1991

Counsel's office has reviewed the captioned report. This letter
is fundamentally misguided. It seems to contemplate research and
activities by DOL designed to lead to interference with the free
market.

Any letter on this subject should clearly state that existing
anti-discrimination laws are sufficient to eliminate

"discriminatory wage disparities." The letter should contain
nothing that explicitly or implicitly undermines this
proposition.

We appreciate the opportunity to review this matter.

TN T
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EXECUTIVE OFFICE OF THE PRESIDENT
" OFFICE OF MANAGEMENT AND BUDGET
Washingten, D.C. 20503

MAY 28 1991

LEGISLATIVE REFERRAL MEMORANDUM
IRM #I-

TO: Legislative Liaison Officer -
vﬂ*ﬂf?"\

676

CEA - Francine Obermiller - 395-5036 = 242 Cig Al b
JUSTICE - Steve Slessinger - 514-2061 = 2173 W-""’ﬁ"j ,e'ﬁm- ]
EEOC - James C. Lafferty - 663-4900 = 213gwe Xplo-ki! "oy
SBA - Michael)l P. Forbegs - 205-6702 - 315 dbgﬁ
B
SUBJECT: LABOR Proposed Report RE: HR 1, Civil Rights Tkgﬁl?;;;é
1
, it
4" ¥
jaio0 NedN

DEADLINE: 16400-Ar-M+ MAY 29 1991

The Office of Management and Budget requests the views of your
to

agency on the above subject before advising on its relationship
the program of the President, in accordance with OMB Circular A-

19,

Please advise us if thia item will affect direct spending or
receipts for purposes of the "Pay-As-You-Go! provisions of Title
XIII of the Omnibua Budget Reconciliation Act of 1990. |

Questions should be referred to GERRI RATLIFF (395-3454), ¢
the legislative analyst/attorney in this office.

You may respond to this request for views by: (1) faxing us the|
attached response sheet; (2) if the response is simple (e.g., |
concur/no comment), leaving a message with the secretary of the
above-named analyst/attorney; (3) calling the analyst/attorney:;

or (4) sending us a memo or letter.
)
gj&LMAJH %_. v}b\[;tj
JAMES J. JUKES for ;

Assistant Director for
Legislative Reference

Ce:

Nelson Lund

Bob Damus

Marianne McGettigan

Holly Williamson §
Cora Becbe~ Abug, Silae M€ b
Ken Schwartz

Joe Wire
Ahmad Al-Samarrie_.)ss M

188 9953047 dWo B8e:01 166250
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| LRM #I-§76
|

;‘ i RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

{ * T0: GERRI RATLIFF

| Ooffice of Management and Budget

| Fax Number: 285-3100

; Phone Number: 39865-3454

jf (Date)
| FROM: (Name)

i
| / : (Agency)
(Telephone)

SUBJECT: LABOR Proposed Report RE: HR 1, Civil Rights
Act of 1991

e

The following is the response of our agency to your request for
’ views on the above-captioned subject:

Concur
No objection

No comment

’ See proposed edits on pages

Other:

ceg 995307 auWd 8z:87 16/62-50
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Letter to Congresswoman Mary Rose Oaker
From Gecretary Martin

This 1s in response to your inquiry regarding the cost estima
wa recently furnished to the Congremaional ga&got Office for v
implementing tha propased "pay Bguity Technical Assistance" i

legislation contained in H.R., 1. and the viabiliey of
incorporating this legislation, if authorized, inte the Women's

Bureau's Work and Family clearinghoult functions,

At the time the total estimate was devaloped, we asked three
agencies in the Department to independently review the proposed
legislation and to dovelog cost estimates for that phase of the
three-part program for which they had the most experience and
expertise. It should be noted, that due to the time constraints
imposed on the Department, thesa estimates were developed very
quickly and do not xepresent official Administration sstimates
for this propesal. In addition, because the astimates were
developed independently by sach of the ngcncics, some duplicatieon
of implementation costs may be ingluded in the total estimate '
provided to the CBO.

The estimate for the first phase regarding the dissemination of

information was developed based on an information dissemination

and technical assistance approach modeled on the Work and Family .
i

and Work Quality clearinghouses.

pased on the Department's experience with these clearinghouses,
the first-year would require one Bocial Science Advisor staff
person and $500,000 in contract services. This staff person
would procese information and tachnical assistance requests.
workload is generatad both by the volume of inquiries and the
need to meel acceptable response-time standards. Moraover,
research specific te a request nust often be undartakog 1: tn:
ontrac

regquast cannot be answered with information on file,
services would provide for the research required to establish the

data base on which the information digsemination and technical |
assistance would be drawn. This has proven to be a labor ]
intensive task that involves not only researching published |
refarences, but also contacting employers, private reseaxch 4
|

;

|

Th

“"z“'““" T e e

organizations, other agencles and individuals who may be engage
in or have knowledge of “bast practicesa" in pay equity and who
have various information resources that would be appropriately
part of the data base, In addition, if the data hase is
computerized, systems development and programning assistance
would be essential. Additional software and hardware having
adequate processing capacity would also be required since
available hardware does not have the capacity to absorb any
significant addaitions to clearinghouse data bases that have

alrendy been automated.

|
|
|
|
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It was estimated that in the second year of operation, two
additional staff would be needed. An economist would be needed
to agtablish the research agenda on compensation and pay
practices, pay rates by sex, race, age and occupation; determine
approaches to analyzing and sstablishing a data base; conduct the
analyses; write the reports, papers and publications emanatin
from the studies and identify poiicies and practices that might

ultimately eliminate disparities by race and gex. A ressarch
agsistant would also be needed to amsist the profesaional stafs.

The duties would include verifying the agcuracy of written
statements, proof resding articles and publications, nz wall as,

statistics used: performing library research; maintaining

diviaion resource statiastica; and, maintaining recerds, tapes and
The total annual resources neaded

other computarized data bases.
for the sacond year of ozoration, therefore, would ha three staft
persens and $700,600, which includes staff and contract serviges
costs. ‘

It was determined that a total of ten staff persons and $10.7
million dollars would he required to carry out the second phasa

of the proposal regarding research on how wage disparities can
The estimate would provide for a linited

best be aliminated.
study plan which would be the neceasary first step to eliminating
In order to identify wage disparities agrcss

wage disparities.
cocupations and industries, a methodology must be chosen which
can determine comparable worth. The Department would proceed as

follows: '
- . This would involve surveying available

~ An_in-house gkudy.
literature; conducting research to determine major
approachas used in other comparable worth studies and
setting parameters for additional work. |

~ First Contracts/Grantg. The Department would let canernctaf
to do in-depth literature search which would cover pcusihleg

methodologies and identify key persons or experts in this
field. additional contracts would then be let which would

provide detailed plans for pilot studies to determine
These plans would include detailed

comparable worth.
proposals on survey work, including questionnaires, sample
size, survey methodology, estimates of computer and

personnel resources, ete.

s e -

ettt ot mann
- e o

) which, if any, of the proposed plans would be most
tqualﬁla/cos{'ot!ective/eta. T™wo oY three different
approaches would be selacted for testing.

- pilot Btudies. The next set of contracts would be let to
set up, test, and run the selected pilot studies. This
gurvey work would raquire axtensive travel, computer time
(1nc1uding acce s . nd personnel

including computer programpmers
écr-onnqlgnpcegaliutg)?q These ﬁalot studies would likely

]

J

DOL ataff would determine ;
i

f

{

|

rBa 3!
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have toa be tested in different markets (metropolitan vs.
rurals; manufacturing vs. services; private va. public; and
!

8o forth).

- mmm_m.mgm?muu The Department would be
reaponsible for preparing an evaluation of the results of
thess various pilot studies. These findings would be :
subject to peer review (1nc1ud1ng other government ’
agencles). Racommendations would be prepared on whether a f
nationwide, all eoccupaticn study of comparable woreh is i
feasible, what the Faderal government's role would he, and f

1

?

|

whether condugting this study would further the go
elimination of wage disparities. goal of

In developing the estimate for the third phase of the proposal
ragarding the provision of technioal assistance to employars to
correct wage-setting practices or eliminate such disparities, the |
Department assumed that the following rengonuibilitias would bs
undartaken. Staff would identify pay equity problems; provide ;
technical aspistance to help elininate the disparities; and,
develop the research base and provide the training to identify

and properly assess these problems,

It way estimated that fifteen additional staff would be required
Tan would be for regional experts, cne for

{
|
for this purpose. |
each regional office to provide the technical assistance and i
guidance on the detection and handling of pay equity problens.
The five additional staff would be for a central research unit ta;
handle the more complex issues of pay equity and to support the |
regional efforts. First year costs were estimated at $850,000.
Second year costs were estimated at $775,000.

|
As far ag incorporating these lagislative requirements inte the 1
Wonen's Bureau's Work and Pamily Clearinghocuse is concerned, the
pepartment would be reluctant to do so for the following ruasonsf
The objectives of the Work and Family Clearinghouse and the
proposad Pay Equity Technical Assistancs provisions are tntirelyl
different. The Clearinghouse focus is on dependent care and ;
related workforce quality issues such as flexible leave policles)

employes program benefits, and sducation and training -
.

opportunitias. The proposal involves wage differentials.
tablishad to provide intormation to omploye;s

Clearinghouce was es
who want to develop human resource policies which enhance the Iﬁ

benefits available to the employees, enabling them to recruit a
In addition to employers,

ratain a skilled, stakle workforxcae.
the inforpation available through the Clearinghouse is also useq
]
i

by unions, academicians, and special interast groups.

With the additional resources outlined above, the Women's Burea

could provide the dissemination servicas proposed without any
niqnifgcant adjustments to its overall nission and functions. o
for the research and

e Women's Bureau was also responsible
Fachn thg character of the organization

technical asgistance phases
would be fundamentally chanéod. Historically, the Bureau has

995307 qun Be:aT 16-62-.50
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never beaen in the bueiness of interpreting laws and thelr
research experience is far mora limited than that which is |
contemplated by this propesal. In addition, the Women's Bureaw
wap established to addrese issues affecting wemen in the X
workforce, Thig proposal encompasses far wider issues and groups

and im, therefora, beyond their scope of authority. ;
i

Finally, you should be aware that a bill with similar purposes
was introduced in the 101st Congress, and, at that time, the !
Department raised questions about unresolved legal iasues on wage;
discrinination, duplication of work of the American Compensation
Assoalation, confidentiality of dmta, etc. an additienal concern
raised by the present bill l1s the difficulties the Department !
would face in determining “techniques that will promots the ;
) 4

|

establishment of wage rates based on the work performed and othe
appropriate factors, rather than the sex, race, national ﬁrigin,;

or sthnicity of the employes...® Even i1f one agrees with the !
goal of comparable worth, there is no widespread agreement on how
best to go about achieving it and the Adminiatration does not ;

believe this kind of legislation is appropriate.

T hope this Yesponse adequately addresses your concerns. If you
have any further questions regaxding these lssues, pleass do not

nesitate to contact me.

9953047 gWD 98:27 16/62,/50

e e




£2ihe

_@s’i C ID#O?jg%S‘? cu

WHITE HOUSE /AU O

CORRESPONDENCE TRACKING WORKSHEET

£ O - OUTGOING
1 H . INTERNAL

O | - INCOMING
Date Correspondence
Received (YY/MM/DD) /

o LTV

Name of Correspondent:

OO MIi Mail Report User Codes:
subject___(zin) Zaulls F%D(,WLD &M&M@_
e %@%+ At gad— by ity VT
ROUTE TO: ACTION | DISPOSITION
Tracking Type Completion
Action Date of Date
Office/Agency = (Staff Name) Code YY/MM/OD Response Code YY/M%_ ,3;

(A IFC ORIGINATOR T/ P 0”/ C_ 16 w4
Referral Note: Cs-

CYAT/0 A 2w of C. 9 Wl 04
Referral Note: ' 600 { ?,JW/}’\AM .

Referral Note:

—_ [ _ I
Referral Note:
_ 11 _ 1
Referral Note:
ACTION CODES: DISPOSITION CODES:
A - Appropnate Action t - Info Copy Only/No Action Necessary A - Answered C . Completed
C - Comment/Recommendation R - Direct Reply w/Copy B - Non-Special Referral S - Suspended
D - Draft Response S . For Signature ’
F - Furnish Fact Sheet X - Interim Reply

FOR OUTGOING CORRESPONDENCE:

Type of Response = Initials of Signer
Code = “A"

: l Completion Date = Date of Outgoin
Comments: __A/L0 %ﬂc’/ - [W 22 é/ V/?/ ¥ dﬂé/&% 417[9 //Z/ s

to be used as Enclosure

Keep this worksheet attached to the original incoming letter.
Send all routing updates to Central Reference (Room 75, OEOB).
Always return completed correspondence record to Central Files.

Refer questions about the correspondence tracking system to Central Reference, ext. 2590.
5/81

e

e N




PR

éf<;22,6hw1{

FACSIMILE TRANSMITTAL SHEET

-
A
i
i
1
i
;
I
|
"
|
|
TO:
i
|
: FROM:
; DELIVERY
i}
|
DELIVERY
| SESSION:
PAGES:
|

/ﬂmm///rs <

Hhite House Counsel

G.RATLIFF
TIME: B4-JUN-18381 13:42:41
HODE : 1, 3M FaxXchange

1 - 9186

4 (including this page)

—

—— o e




e e

i

e i~

:qi;MARKS

v6./B4-91 29:29 OMB LRD/ESGG 281
EXECUTIVE OFFICE OF THE PRESIDENT ) z;{'f//
OFFICE OF MANAGEMENT AND BUDGET ,76//"
ROUTE SLIP

10 Droe. &ﬁféo  EE0C Take necessary action
‘ Approval of signature
i Comment

Prepare reply

Discuss whh me
: For your Information

gooooan

See remarks below

FROM  Gerri  Rat AL pate /%

Do /vzg,_:,m L
BEVE  pponfr  AIPrA” W — P

fow ot fe aurde o L
/pea:a,se IZQW

| B =19
girosiared on Y], LM “m ,‘”Hr
pith & Gpy o] ke At b
WM#)

EEXC

CC ’ W ‘ ;2“%‘:@ OMB EQRM 4
Rwv A
FY A e mc.;éf-%"pw-, o Aug 70

A
-t

—— e




e

: 868491 89:29 OMB LRD/ESGG a2
003«'03/91 18:01 ‘ +++ ONB JUKE9 Rooz/o03
.

 Dopary Ditector Beciington, BC 205%

0.3 JUN 1991

|

]

Honorable Richard G. Darman

" Director

Office of Mapagauent and Budget
Wwashington, D.C.

{ Dear Mr. Darmans

This responds to youxr reguest for the views of the Department
of Justice on the Equal Employment Opportunity Coumission's (BEOC)
draft report on a Araft bill to authorize the EEOCU to recover
attorney fees in actions brought pursuant to Title VII of the Civil
Rights Act of 1964. Although we can undeistand the degire of the
BEOC to be able to recaover attornay fees, on balance tha Department
is convinced that the dangers outweigh any possible benefit.

As EEQOC suggests in lts draft, it would be inapproprlate te
auvthorize it to collect attorney fass for conciliation activity,
but the reasoning that EEOC applies to coneiliation carries agqual
or greater force in the context of litigation. Basically, EEOC
contends that authorizing fees Jin ¢ases resolved through
conciliation might interfere with the dynamics of concilistion and
present the Commission with a conflict of interest: "l,e., whether
to Fforgo altorneys! faas to achievé a settlement benaficial to
somplainants or, instead, to litigate the matter to successful
resolution in court to obtain fees." While this conflict would not
appear to be substantial, so long as nothing in the proposal
prohibited EEOC from waiving a fee award as part of a conciliatlon
agreement, it highlights the real problem, which is authorizing the
racovery of fees hy the EEOC in litigation. Plainly, the EFOC's
ability to recover fees incurred in litigation would make the
failure of conciliation more palatable and resort to litigation
less painful. Convarsaly, because of the low hourly rates paid to
government attorneys, faw defendants are likely to be digsuaded
from litigating by the threast of attorney fees. In view of the
widely perceived need to explore alternative methods of dispute
regolution, this incentive to litigate appears ill-advised.

Moreover, the principal rationale behind awarding attorney
fers to successful private Title VII plaintiffs is that this
incantive enables them to merve as private attorneys genexal, in
addition to making them whole. This incentive rationale simply
doas not apply to a governnental body charged with the nission of
enforcing the law. Rather, the EEQC is reguired to aenforce the
law and Congrass is able to establish the level of that enforcement

through the appropriations process.
™ additien, we think it inappropriate to addresa in &

o« renvaoctn
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piecemeal fashion the question whether government litigants should
racover attorney fees. Numercus statutes authorize recovery of
feas by prevailing litigants, but except the government. Ses,

, Americans With Disabilities Act of 1990, 42 ¥.5.C. 12205;
Rehabilitation Act of 1975, mas amended, 29 U.8.C. 794a(b); Civil
Rightes Attorney's Fees Awerds Act of 1976, 42 U.S.C. 1988; civil
Rights Act of 1964, 42 U.S.C. 2000a-3(b); Fair Housing Act of 1968,
as amended, 42 T.S5.C. 3612(w), 42 U.8.C. 3623(¢)(2), and 42 U.8.C.
3614 (4) (2); and voting Rights aAct of 19265, as amended, 42 U.5.C.
1873(a). Any change in this broad exclusion of the government from
racovery ol attorney fees should be addressed in a broader contaxt.

Por these reasons, the Deparﬁuent of Justice does not think
that the original judgment of Congress -~ withholding from the

Ccommission authorify to recover attorney fees —-- should be
reversed. We, therefore, advise against sending REEOC's draft

letter in ils present form.
Sin =4
P . Mciugty

Principal Daputy Director
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May 13, 1991
(House Rules)

(Brooks (D) Texas and 169 others)

i
If H.R. 1 were presented to the President in the form reported by
the House Judiclary or Education and Labor Committees, the
P#esident's senior advisers would recommend a veto,

iR, 1

Tée President vetoed a very similar bill last year because it did
not meet the criteria he announced on May 17, 1990.

First, eivil rights legislation must operate to obliterate
znsideration of factors such as race, color, religien, sex, or
tional origin from employment decisions. However, Section 4 as

¢
n
drafted would force employers to adopt quotas and unfair
eferences. Unless an employer's bottom-line numbers are
porrect," he or she will almost certainly face lawsuits in which
successful defense will be virtually impossible. If a suit is
ought and a sweetheart deal is struck, Section 6 would then
sulate unlawful guotas from challenge in court. And Section 9
11 subject plaintiffs unsuccessfully challenging quota
ttlements to attorney fees, even where their challenge was not

ivolous and was brought in good faith.

p

"
aj

o

@sident: any bill must reflect the fundamental principles of

irness that apply throughout our legal system. In addition,

ction 6 would encourage the gettlement of certain cases at the

ense of innocent non-parties; close the courts to many

individuals whose civil righte have been violated; and insulate
consent decrees that impose quotas from appropriate judicial
review. Similarly, Section 13 would shield "affirmative action,®
"oourt-orderad remedies," and "conciliation agreements" from the
neutral appllcation of the bill's other provisiens.

§

i

W

s

4

Section 4 also violates another principle stated by the
P

£

5

e

Third, a civil rights bill should deter workplace harassment, but
it must do s0 in a manner that is reasonable and does not produce
a: windfall for lawyers. Section 8 would provide for jury trials
and the award of unlimited compensatory and punitive damages in
all Title VII disparate treatment cases. This would radically
transform the employment provisions of the Civil Rights Act by
undernining its carefully balanced system of mediation and
conciliation. This system would be scrapped and replaced with a
new system modeled on our Nation's tort litigation =~ which is
now widely recognized to be in crisis.

Indeed, H.R, 1 is even worse than the bill vetoed last year. For
instance, H.R. 1 does not include the limit on the amount of
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discrimination included in last year's bill. To give another
example, under H.R. 1, an employee would only have to identify
specific employment practices that result in a disparate impact
if the court finds that the employee can identify the practices
from reasonably available information. (Last year's bill
required this identification unless the court found that the
enployer destroyed, concealed, refused to produce, or failed to
ep records necessary to make that showing.)

jémagtﬂ that may be awarded for cases of intentional

~
— -0

The Administration also believes that the protections of Title
VII sheuld be extended to employees of Congress in a meaningful
way, which necessarily includes redress in the courts. It is
f%ndamentally unfair to allow an employer to be the judge of its
OWn case,

Other provisions are also objectionable, including: ill-advised
rules on attorney's fees; an unclear provision affecting "mixed
motive" discrimination cases; unconstitutional retroactivity
provisions; unreasonable new statutes of limitations; and an
improper rule of constructien.

T&e Administration's proposal would strengthen our Nation's civil
rights laws without institutionalizing reverse discrimination or
siibjecting American businesses and the victims of discrimination
alike to endless and costly litigation. Like H.R. 1, the
Administration‘s proposal would overturn the Lorance and

on decisions, and would place on the employer the burden
of proving the business necessity (as defined by past Supreme
Court decisions) of an employment practice that has a disparate
impact on a class of workers. The Administration's proposal also ;
nekes available new monetary remedies, with a $150,000 cap, for A
victime of harassment in the workplace. In sum, the ;
Administration's bill achiaves every legitimate end of H.R. 1.
These important new protections for American employers should not
be held hostage for measures that will produce quotas, :
isproportionately disadvantage small and medium-sized :
businesses, and unduly enrich the plaintiffs' bar. {

% W % %

This draft Statement of Adminisgtration Policy was developed by
e Legislative Reference Division (Ratliff), in consultation

with the Departments of Justice (Wise), and Labor (McDaniel), B
BEOC (Kyllo), SBA (Dean), White House Counsel (Lund), Office of g
Folicy Development (McGettigan), TCJT (Silas), and LVE (Wire). ]
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R. 1 is identical to S. 2104, a civil rights bill vetoed by the

o

President in 1990, except for the following new provisions:

Enmployers would have to demonstrate that challenged
employment practices not involving selection bear a
significant relationship to a "gilgnificant business
objective.” (8. 2104 required only a "manifest business
objective.")

An employee would only have to identify specific
employment gractices that result in a disparate impact if
the court finds that the employee can identify the
practices from reasonably available information. (8. 2104
required this identification unless the court found that
the employer destroyed, concealed, refused to produce, or
failed to keep records necessary to make that showing.)

H.R. 1 does not include 8. 2104's limit on the amount of
punitive damages that may be awarded for cases of
intentional discrimination.

In the version reported by the Education and Labor
Committea, a "Glaas Ceiling Commission" would be reguired
to be established to study artificial barriers to the
advancement of women and minorities to senlor positions of
employment, and the Department of Labor would be
directed to develop a pay~equity program.

H(R. 1 is designed to reverse six recent Supreme Court decisions.
These decisions and the related provisions of H.R. 1, as ordered
rgported by the House Judiciary Committee, are described below.

¢

Wards Cove

Supreme Court Decision. In "disparate impact" cases under
Title VII of the Civil Rights Act, the burden is on
plaintiffs to identify a particular employment practice
and show that the employment practice does not serve "in a
significant way, the legitimate employment goals of the
employer." (A "disparate impact" case is one in which no
intentional discrimination is alleged but an employment
practice is alleged to have an unjustified, though
inadvertent, disparate impact based on race, color,
religion, sex, or nationhal origin.)

H.R. 1 (Sections 3 and 4) overrides the Supreme Court in
three ways. First, it places the burden on the defendant
to demonstrate that an employment practice is "required by
business necessity" if significant numerical digparities

\X
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are found. Second, Section 3 contains a lengthy
definition of the term "business necessity" which states
that it is intended to codify the definition of "business
necessity" in the Grigus case and to overrule Wards Cove.
Third, Section 4 would relieve many plaintiffs of the
obligation to identify specific practices and to prove
caugation.

Brice Waterhouse

«: Where an employment decision is
proven to have been based in part on race, color,
religion, sex, or national origin, Title VII has not been
violated if a defendant can show that the same decision
would have been reached if such factors had not been
considered.

H.R. 1 (Section 5) provides that a violation of Title VII
is proven if a contributing factor in an employment
decision is shown to have been a complainant's race,
color, religion, sex, or national origin. The term
Yocontributing factor" is not defined, and it may not mean
"causal facter." However, a court could not order a hire,
promotion, or reinstatement if the defendant showed that
complainant would have not been hired, promoted, or
retained even if discrimination had not been a factor.

Wilks

Supreme Court Decisilon. Persons not party to, but
adversely affected by, consent decreas mandating unlawful
racial preferences can challenge them in court.

H.R. 1 (Section 6) bars challenges to such consent decrees
by non-parties if: (1) they had notice of the proposed
judgment; (2) their interests were "adequately
represented" by another person who challenged the decree;
or (3) a court determines that "reasonable efforts" were
nade to provide notice to them.

Lorance

C) t gion. The statute of limitations with
respect to a discriminatory seniority system begins to run
on the date it is adopted by the employer, not the date
the complainant is adversely affected by it.

t specifies that where a seniority system
has been adopted "with the intent to discriminate," the
“application" of the system consgtitutes an unlawful
practice throughout the period that it is in effect.
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Patterson

, + The statutory guaranty of the
right to "make and enforce coptracta" regardless of race
("Section 1981") applies only during the formation of a
contract.

H:R. 1 (Section 12) specifies that the right to "make and

enforce contracts" regardless of race extends beyond the
formation of the contract to "the enjoyment of all
benefits, privileges, terms and conditions of the
contractual relationship." H.R. 1 would further specify
that the prohibition applies to private as well as
governmental discrimination.

Shaw

ision. Prevailling plaintiffs in job
discrimination cases against the Federal Government may
not recover interest to compensate for delays in obtaining
relief,

permits plaintiffs prevailing in

H.,R, 1 (Section 10)
Title VII discrimination cases ageinst the Federal

Government to recover "the same interest to compensate for
delay in payment" as would be available in cases involving
non-public parties, "except that prejudgment interest may
not be awarded on compensatory damages."

addition, H.R. 1 would;

Amend the current requirement that an employment
discrimination complaint be filed within 180 days after
"the alleged unlawful employment practice occurred” to
pernit complaints to be filed within two years after the
practice "occurred or has been applied to affect adversely
the person aggrieved, whichever is later." (Section 7)

Authorize jury trials and compensatory damages for
intentional violations of Title VII and punitive damages
when viclations are committed with malice or callous
indifference to the rights of others. (Section 8)

Authorize awards of expert witness fees to prevai)ing
parties in Title VII cases. (Section 9)

Authorize prevailing parties to recover attorneys fees in
addition to other costs, even for work performed after
they have rejected a settlement offer more favorable than
the final judgment. H.R. 1 would also guarantee

S [
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plaintiffs' lawyers a fee unless the parties or their
counsel attest that waivers of attorney fees were not
"compelled as a condition of settlement." (Section 9)

-~ Authorize prevailing parties, where judgments or orders
granting relief are subsequently challenged, to recover
from the original defendants the costs of defending (as a
party, intervenor, or otherwise) the judgment or order.
If the party attacking the judgment prevails, then the
defendant must pay those costs. (Section 9)

-~ Lengthen the statute of limitations from 30 to 20 days for
i filing suits against the Federal Government following
final agency actions. (8Section 10)

{ == Specify, with respect to Federal laws protecting the civil

i rights of persons, that: (1) all such laws shall be
Ybroadly construed to effectuate the purpose of such laws
to provide equal opportunity and provide effective
remedies;" (2) that no such laws shall "be construed to
repeal or amend by implication any other Federal law
protecting such civil rights:" and (3) agencies and
courts, in interpreting such laws, shall not use this bill
ag "a basis for limiting the theories of liabilities,

. rights, and remedies avallable" under such laws unless the

‘ law has been gpecifically amended by this bill.

% (8ection 11)

-= Specify that the bill shall not be vonstrued to "require

; or encourage an employer to adopt hiring or promotion
quotas," provided that the bill shall not "be construed to
affect court-ordered remedies, affirmative action, or
conciliation agreements that are otherwise in accordance
with the law." The bill does not forbid quotas.

(Bection 13)

-~ Provide that H.R. 1 shall apply to Congress, but that the
means for its enforcement shall be determined by each
House. (Section 16)

Presldential Statement

on May 17, 1990, the President stated that he would support civil
rights legislation which met three stated principles. These
principles were restated in the President's October 22, 1990,
veto nessage.

Tie first principle was that legislation must operate to
ochliterate considerations of factors such as race, ¢olor,
religion, sex, or national origin from employment decisions. In
this regard, the President said, "I will not sign a quota bill,"
and expressed concern that quotas could be an unintended

|
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canseguence of legislation.

Second, the legislation must reflect fundamental principles of
fairness. Specifically, individuals who believe their rights
hgve been violated are entitled to their day in court, and an
acgcused is innocent until proved guilty.

Tﬂird, the c¢ivil rights lawe should provide an adegquate deterrent
against workplace harassment. They should not, however, benefit
lawyers by encouraging litigation at the expense of conciliation
oy settlemant.

The President also stated that Congress "should live by the same
requirements it prescribes for others."

THe President affirmed his desire to strengthen employment
discrimination laws “without resorting to the use of unfair
preferences" in the State of the Union address on

Jﬁnuary 29, 1991.

inigtration Bil

Oon March 1, 1991, the Justice Department transmitted an
Administration bill that was subsequently introduced as

H.R. 1375/8. 611, Like H.R. 1, the Administration bill would
place the burden of proof on the employer to demonstrate
"business necessity," overruling a contrary ruling in Wards Cove.
However, the bill's definition of business necessity would be

closer to the Wards Cove definition than H.R., 1. The bill would
also reverse Lorance and Pattersopn, consistent with H.R. 1.

The bill does not contain the provision in H.R. 1 that would bar
certain challenges to consent decrees by non-parties. Insteaq,
the bill expressly provides that the Federal Rules of Civil
Pgtaedure apply in determining who is bound by employment
discrimination decrees.

Tﬁe bill would make available new monetary remedies for victims
ofLsexual harassment in the workplace. The provision provides
for bench trials, and caps awards at $150,000. H.R. 1, by
contrast, would grant women and religious minorities the right to
jury trials and unlimited monetary damages for intentional
discrimination.

administration Position to Date

Thk President's May 17, 1990, statement is summarized above.

A Justice Department report of March 12, 19921, on H.R. 1 stated
that the Attorney General "and other senior advisers" would
recommend a veto of the bill.

|
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you—-go requirement of the Omnibus Budget Reconciliation Act of
1%90 because it would not require any direct spending.

Agcording to TCJ (S8ilas), H.R. 1 is not subject to the pay-as-

Legislative Reference Division Draft
5/13/91 -~ 2110 P.M.
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THE WHITE HOUSE
WASHINGTON

May 29, 1991

MEMORANDUM FOR C. BOYDEN GRAY
FROM: NELSON LUNQ‘

SUBJECT: Revised Fact Sheets on Civil Rights

Attached are revised versions of the fact sheets Gov. Sununu
asked for. I have also attached some talking points on the anti-

quota language in the new bill.

Attachements
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THE WHITE HOUSE
WASHINGTON

THE PRESIDENTS CIVIL RIGHTS BILL

The President's bill -- H.R. 1375 - includes all the worthwhile
measures supported by a bipartisan consensus:

o Overturns the Patterson and Lorance decisions.

o] Overturns the Wards Cove decision by shifting the burden of
proof to the employer in defending "business necessity."

o Creates new monetary remedies under Title VIl with
meaningful caps.

o Authorizes expert witness fees in civil rights cases.

o Extends the statute of limitations and authorizes the award of
interest against the U.S. Government.

The President's bill will avoid creating new pressures on employers
to engage in "race norming.”

Only the President's bill uses the exact language from the holding
in Griggs in defining "business necessity" -~ "manifest relationship to
the employment in question.”

Only the President's bill includes the exact "business necessity"
language from the 1979 Beazer opinion, which was accepted in the
Wards Cove dissent (written by the author of Beazer).

Any deviation from the exact language of the Supreme Court's pre-
Wards Cove holdings will inevitably raise the risks for employers
who do not have the "right" numbers. Years of litigation will be
needed to sort out the meaning of the new definition, and

employers who cannot endure that litigation will have to use quotas.

Only the President's bill will permit the President's educational
reform initiative to go forward unimpeded (see attached op-ed by
Dr. Chester Finn).

Only the President's bill preserves the right of victims of illegal
quotas to have their day in court and be treated like other civil

rights plaintiffs.

Only the President's bill will avoid a new litigation explosion and
new attorneys fees -- a lawyers' bonanza.

-
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By Chester E. Finn Jr.

WASHINGTON
he Achilles’ heel of
education renewal Is
the lack of real-world
Incentives for young
Americans to excel in
school. Creating such

Incentives without triggering charges
of discrimination Is harder stiil.

Sure, it's important to get a diplo-
mAa. But among those who complete
high school, it matters little which
courses they take, how hard they
study or what grades they earn.

The reason, sald the Commission
on the Skills of the American Work-

ployers have come to see the diploma

learning. “They realized long ago,”
the commission tartly notes, *“that It

school in this country and still be
functionally illiterate.”

An ever growing proportion of high

Chester E. Finn Jr., professor of edu-
cation at Vanderbiit University, (s
author of “"We Must Take Charge:
Our Schools and Our Fulure.’ He was
an Assistant Secrelary of Educalion
during the Reagan Administration.

force in Its 1990 report, is that em-’

as more a ciue to character than to.

Is possible to graduate from high.

THE NEW YORK TIMES OP-ED SATURDAY MAY 18 1991

Education Reform vs. Civil Rights Agendas

Tough tests will aid
minority students.

school graduates now heads for col-
lege rather than the workplace. But
not more than 50 U.S. campuses re-
ject more applicants than they admit.
Most of our 3,400 degree-offering in-
stitutions welcome anyone with a
heartbeat and a checkbook — and the
latter may be walved if you qualify
for financial aid.

Open access (o higher education is
a prized feature of American soclety.
But what message does it send to the
11th grader deciding whether to stay
home on Tuesday night (o revise his
chemistry lab report or go out and
party with his friends? -

President Bush's new education
strategy, introduced last month,
would change all this. The plan, devel-
oped by Secretary of Education La-
mar Alexander and a group of advis-
ers (myself included), proposes (o set
world-class standards In English,
math, sclenca, history and geogra-
phy, and (o accompany these with
new nationa! testd that colieges and

e e

employers will use in their admis-
sions and hiring decisions.

When that day dawns, young people
wiil have incentives to study. Admis-
sions and personnel offices will con-
fer real rewards on those who attaln
the new, higher standards in school

and will levy unwelcome conse-

quences on those who don't. In re-
sponse, millions of students will alter
their behavior. Americans, regard-
less of background, will take leamning
seriously because it will make a prac-
tical difference in their lives.

What happens in the meantime,
however, if those new standards and
tests yield results that differ by gen-
der, race or ethnic group? Will any
college or employer dare to use them?

Federal law already makes it diffi-
cult for employers to require any
educational credentials or test scores
that have a ‘disparate impact.”
Pending clvil rights legisiation would
make this harder still. The Demo-
crats’ bill requires employers 0o
prove that tests bear a “significant
relationship to successful perform-
ance of the job.”” Even the Adminis-
tration’s milder version expects any
education credentials to show a
“*manifest relationship’ to the job.

How many personnel directors will
be able to convince a Federal enforc-
er or judge that a young person’s

.
- o -
« & Mo

command of science and geography
is germane to the work of a forklift
operaior or receptionist? Yet so long
as employers are inhibited from ex-
amining a candidate’s test scores,
“rational’ students will see no payoff

for buckling down 1o learn such sub-
jects. High marks won’t matter.

Colleges could easily justify stiffer
academic prerequisites. But few
campuses can afford to be persaick-
ety in their admissions decisions —
and virtuaity all are determinedRo
enroll more minority students at any
cost. Never mind (hai the soaring
dropout rate among minority college
students is a sign of the weak educa-
tional foundation that reformers
to strengthen. ‘

A thoroughly revamped eduea
system would help end this paralysis.
Each year we would have miilions
more young Americans schooled (.
world standards as proved by lesy
results that are indistinguishable_by,’
race, gender or sthnicity.

Today, however, we face a Catch.31
situation in which few students gre,
apt to change their stwly habdits be-’
cause nelther employen: nor colleges’
reward academic achievement, Thel
President Is urging them o do esx YO’
any that respond may be accusedol!
discriminating. Is that any way to
reach our national education gosls?
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THE WHITE HOUSE

WASHINGTON

Why the Latest Democratic "Compromise” Version of H.R. 1

Situation

A 21 year old Hispanic woman
applies to be a fire fighter. Because

of a court approved quota system
created when she was a child, the
job goes to someone with a much
lower score on the exam. She
wants to chalienge the quota scheme
in court. Can she do it?

She goes to court and her case is
thrown out. Other civil rights
plaintiffs must pay their own
lawyers, but not their opponents’.
Is she treated the same?

A lawyer wants to hire law students
as interns because she chooses new
lawyers based on their performance
as interns. Can she do this?

A black-owned business, located in a
white suburb where there is
prejudice against working for blacks,
hires mostly blacks by word-of-
mouth from a nearby city. EEOC
sues. What happens next?

The American Cancer Society
refuses to hire smokers. Can this
meet the "business necessity” test?

A [actory is located near a bus stop
for a line that goes to a mainly
white area but not to any black
neighborhoods. The factory has
three criteria for new hires:

1. High School Degree.

2. Must be 18.

3. No drug use.
No intentional discrimination takes
place, but the factory winds up with
"bad numbers.”

The lawyer wants to hire only law
students as interns, the black
businessman wants the best workers
he can find, the Cancer Socicty
wants to avoid smokers, and the
factory owner wants to keep its
threr rriteria. But each is

Is Still a Quota Bill

H.R. 1 "Compromise”

NO

NO. SHE MUST PAY
ALL LAWYERS.

NO

EMPLOYER MUST
PROVE HE DID NOT
CAUSE THE
PROBLEM

NO

COURT FINDS HIGH
SCHOOL DEGREE
NOT REQUIRED BY
"BUSINESS
NECESSITY."
EMPLOYER GUILTY.

QUOTAS

H.R. 1375
President's Bill

YES. SHE PAYS
ONLY HER LAWYER.

YES

EEOC MUST
IDENTIFY WHAT
THE EMPLOYER DID
WRONG

YES

PLAINTIFF MUST
IDENTIFY WHICH OF
THE SIX PRACTICES.
IF ANY, CAUSED
"BAD NUMBERS."

HIRE ON MERIT

[
— e
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THE WHITE HOUSE
WASHINGTON

WHY THE DEFINITION OF "BUSINESS NECESSITY" MATTERS

H.R. 1375

Situation "New" H.R. 1 President's Bill
At the mayor's request, a NO DEFENSE DEFENSIBLE POLICY
fast food chain rejects
dropouts below age 18 for
jobs during school hours. '
A trucking company NO DEFENSE DEFENSIBLE POLICY |
promotes from within. |
Dock workers (the pool for g
future drivers) are not ,
allowed to have drunk
driving convictions.
A struggling company must NO DEFENSE DEFENSIBLE POLICY ’

close one of two plants. It
closes the older one (80% \
female employees), not the
newer one (50% females). )

A local school district NO DEFENSE DEFENSIBLE POLICY ;
requires all new faculty to )
have master's degrees in a

substantive subject.

A state police force denies NO DEFENSE DEFENSIBLE POLICY )
employment to any ;
applicant with a criminal

conviction. '

To reduce health insurance NO DEFENSE DEFENSIBLE POLICY )
costs, a mining company |
refuses to hire those who ‘
smoke (on or off the job). :

An employer routinely NO DEFENSE DEFENSIBLE POLICY

rejects all applicants who ,
lie on their applications. }

None of these employers is | } {
biased against women or USE QUOTAS TREAT EVERYONE ;

minorities. They want to THE SAME
keep their policies without ‘
being sued. How? ; ,




s

R >

THE NEW "ANTI-QUOTA" AMENDMENT TO H.R. 1 IS ACTUALLY

A PRO-QUOTA PROVISION

The amendment does not make quotas or racial preferences illegal.

The definition of "quota" specifically allows quotas to be used so long as jobs
are filled with individuals who have the "necessary qualifications to perform
the job." Therefore, an employer is specifically permitted to fill quotas with less
qualified persons of a particular race, sex, or religion, so long as they are
minimally qualified.

For example, suppose an employer decided he did not want more than
3% Jews working in his company, so long as there were other qualified
persons available. This would not be outlawed by the new amendment
so long as all those he hired were qualified.

The amendment explicitly authorizes all quotas that are "in accordance with
employment discrimination law" now in place. Therefore, any applicable state
law or Federal judicial decision permitting quotas would provide a defense to
the use of quotas under this amendment.

This is the first time the architects of H.R. 1 have acknowledged in public that
they favor quotas. They are cynically counting on public gullibility to allow
them to pass off pro-quota language as an "anti-quota” amendment.

IT WON'T WORK.

" RS
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Honorable Robert H. Michel

Minority Leader

United States House of Representatives
Washington, D.C.

Dear Representative Michel:

This letter responda to your request for the views of the
Administration regarding certain proposed amendments to H.R. 1
[that have been offered by the Majority Leader.]} Analysis of the
proposed amendments reveal that they do not address the concerns
expressed by the President in vetoing similar legislation in the
last Congress. Therefeore, if H.R. 1 were presented to the
President with the amendments discussed below, I and other senior
advisors would recommend that he veto it.

Section 101. ness Necess

The proposed definition of business necessity would regquire
that “the practice or group of practices must bear a substantial
and manifest relationship to the requirements for erffective job
performance.” Once again, the proponents of H.R. 1 have declined
to use the language found in the Supreme Court‘’s seminal decision
in this area, Griggs v. Duke r Co., 401 U.S. 426, 432 (1971),
notwithstanding their stated desire to codify that decision.
Griggs adopted the standard that “any given requirement must have
a manifest relationship to the employment in question.” This
definition of business necessity has been relied on repeatedly by
the Supreme Court. See Albemarle Paper Co. v. Moody, 422 U.S.
405, 425 (1975); Dothard v. Rawlinson, 433 U.S. 321, 329 (1977):
New York Transit Authority v. zer, 440 U.8, 568, 587 n.31
(1979): Connecticut v. Teal, 457 U.S. 440, 446 (1982)., Indeed,
Justice Stevens’ dissent in Wards Cove Packing Co. v. Atonio, 109
§. Ct, 2115, 2129, 2130 n.14 (1989), which was joined by Justices
Brennan, Marshall, and Blackmun, cited the ”“manifest
relationship” standard repeatedly.

In at least three ways the new language imposes a
significantly more onerous burden on employers than did Griggs.
First, it adds the requirement that the relationship must be
substantial, as well as manifest. Plainly, the addition of this
term is intended to inform courts that the manifest relationship
required by Griggs is somehow not enough. While there may be
some dispute about whether or to what degree Griggs itself led to
the adoption of quotas, certainly any legislation that is more
burdensome than Griggs raises legitimate concerns in that regard.
Moreover, the meaning of this new ”substantial and manifest#
standard is unclear and appears in no reported Supreme Court,
court of appeals, or district court decision. Accordingly, it
will generate considerable confusion and litigation. That

~—
/
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uncertainty will itself encourage employers to adopt
surreptitious quotas to avoid unpredictable litigation.

Second, the definition requires employers to justify all
employment practices in relation to *effective job performance.”
But plainly many legitimate practices that affect employment are
not adopted solely to enhance individual job performance and
cannot be justified as such. For example, consider a decision to
close a plant for financial reasons. The plant closing will
necessarily entail layoffs. If the firm has been successful in
hiring ninorities to work in that plant, the layoffs may have a
disproportionate impact on minorities, but there is no way that
the employer can show that the decision to close the plant was
related to job performance. This standard also suggests that
performance of the particular job at issue is the only factor
that can be considered in a hiring or promotion decision. But an
enployer should also be entitled to consider, for exanmple,
potential for future advancement when hiring at an entry-level
position. These and other legitimate considerations would be
excluded by the phrase ”"effective job performance”; that this ; >
problem is real is confirmed by the amendments’ rather limiteq <f<¢PwWJ,
list of recognized “regquirements for effective job performance.t&

P,

relationship to ”effective” job performance makes the employer’s
burden more difficult still. The meaning of effective is

unclear, but it does not appear to allow an employer to demand
optimal) performance of a job.

Section 102. Causation

The proposed amendment would retain H.R. 1’s abrogation of
the requirement that plaintiff identify the specific practice
that caused an alleged disparate impact. As we have noted in the
past, in every Supreme Court disparate impact case, the plaintirs
has igentified with the requisite particularity the employment
practice being challenged. Elimination of this requirement —--
coupled with shifting the burden of proof to the employer --
would effectively place the burden on the employer to identify
its own practices as causing a disparate impact and to prove that
each of its employment practices was free of disparate impact or
met the new, vnerous *business necessity” test. This is in
marked contrast to the rules and principles followed in all other
givil litigation, and ignores the fact that a statistical
imbalance need not be caused by anything the employer is doing.

SJX%AWM Third, the requirement that an employment practice bear a
Al

Section 102(C)(5). Relati 1ifi

The proposed amendment would add language allowing employers
to "rely upon relative qualifications or skills as determined by
relative performance or degree of success on a selection factor,
eriterion or procedure” -- unless such reliance results in a

2. - .- .- N
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disparate impact, in which event the/employer must demonstrate
business necessity. This provisionjadds—nething—to-the-law-and
certainly does -not--mitigate -the -impact-of the--bill’s -other
changes. It merely restates that an employer may engage in
employment practices that do not produce a disparate impact. The
provision is, therefore, girculap-erd- meaningless.

S
Section 103. Mixed Motive Cases vayTA“i4L3

The proposed amendment would, like H.R. 1 itself, overrule
Price Wate v. Hopkins, 109 &. Ct. 1775 (1989). But this
case was clearly a victory for plaintiffs; indeed, our latest
monitoring indicates that, in the Title VII cases that have
applied Price Waterhouse, plaintiffs have won over 80 percent of
the time. The sole difference between the proposal and H.R. 1
is that H.R. 1 would reguire that discrimination be a
*contributing® factor in an employment decision, while the
proposal would require that it be a "motivating” factor. The
distinction intended by the proponents of H.R. 1 between the two
terms is elusive. And if, as Price Waterhouse held, an employer
can show that the employee would have been denied the job
regardless of any discrimination, there appears to be no basis
for liability. 1Indeed, the effect of H.R. 1 and the proposal
would be to give plaintiffs hollow victories in which they wou%%? AAY
not recover any relief. The only beneficiaries would be L&f
attorneys, who would recover fees from employers. That appearg‘)
to be the only rationale for the provision overturning Price
Haterhouse.

Section 105. St e of TLimi ns

The proposed amendment would increase the statute of
limitations for filing a Title VII claim to 540 days. We are
unpersuaded that any lengthening of the present 180 day period
(300 days when a matter is referred to a state agency) is
warranted. The danger that memories will fade, records will be
lost or destroyed, and the search for the truth will be impeded
increases with the period for filing. 1In our experience, the
present period is adequate.

Section 106. Damages

This =zection authorizes unlimited awards of compensatory
damages in cases of intentional discrimination. It caps punitive
damages at the greater of $150,000 or ”an amount equal to the sum
of compensatory damages awarded.” Thus, if a plaintiff receives
1 m@llzon in compensatory damages, he or she may receive.another
$1 million in punitive damages. The failure to cap(ﬁgﬁiég}
damages ~—~ which include awards for such things as pain—amis
suffering ~= and the “unlimited” cap on punitive damages do
nothing to allay the concern that this bill will promote
expensive and prolonged litigation.

AT AT AN o et a2 o
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Section 107. Coerced Wajiver of Attorney Fees

Under the proposed amendment, this section would state: “No
waiver of all or substantially all attorneys’ fees shall be
compelled as a condition of a settlement of a claim under this
title, except that nothing in this section shall be construed to
limit the right to negotiate settlements in which attorneys’ fees
are voluntarily waived in whole or in part.” The meaning of this
section is unclear, but it appears to be another exercise in
cirecularity. The second sentence states flatly that a waiver of
attorney fees can be a part of a settlement. We agree with that
position. The first sentence, however, suggests that it is
pessible to have a settlement -- which, of course, must be
voluntary to be valid -- in which a part of the settlement is
impermissibly compelled. Either the first sentence swallows the
second, or the second swallows the first. We would oppose the
former; and the latter requires no legislative changeizlxjf

Section 111. Additional Qualifications Language

The first part of this paragraph would add another circular
proviso: “Nothing in the amendments made by this Act shall be
construed . . . to limit an employer in establishing its job
requirements, provided that such requirements are lawful under
this Title as amended.” 1In other words, the amended Titie VII
would only render unlawful those job requirements that it
rendered unlawful. This language is, therefore, meaningless, and
does nothing to alleviate the pro-quota pressure the bill would

place on employers.

The second part of this paragraph would state that nothing
in the amendmentsz should be construed ”“to require, encourage, or
permit an employer to adopt hiring or promotion guotas.” Once
again, this language does not address the problem, which is that
H.R. 1 would make it so difficult for employers to defend their
pPractices against disparate impact claims based upon alleged
statistical imbalance that they would be induced to adopt
preemptive, surreptitious quotas to maintain racial and sexual

balance.

In any event, Section 111(b) defines quota for purposes of
subsection (a) in such a narrow way as to render the admonition
against guotas ineffective. Aaccording to this section, a quota
is ”a fixed number or percentage of persons of a particular race,
color, religion, sex, or national origin which must be attained,
or which cannot be exceeded, regardless of whether such persons
meet necessary qualifications to perform the job.” ThusS, e

gender, but, apparently, they would be free to hire on the basis
of race or gender from among those who possess the necessary

minimal qualifications for the job.

iﬂsgplngrrs could not hire ungualified people according to|race or

This section, therefore,

a%ﬂbh”k“ é
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rather than condemning guotas -- generally understood as the
selection of individuals on the basis of race or gender -- is an
explicit endorsement of their use.

Section 115. Discriminatory Use of Tests

This section would amend section 703(h) of Title VII to
permit the use of a test only if “such test validly and fairly
predicts without regard to race, color, religion, sex, or
national origin of such test takers, the ability of such test
takers to perform the job with respect to which such test is
used.” The section does not define ”validly and fairly,~ but the
apparent intention is to go beyond the present requirement that a
test validly predict job performance in order to limit further
the use of tests by employers.

Section 116. Prohibition of Race Norming

This section would prohibit the adjustment of test scores
Yon the basis of the race, color, religion, sex, or national
origin of individual test takers.” The practice of race norming
teat results, which is another means of implementing quotas -
should be eliminated. We guestion, however, why the prohibition
refers to ~“individual test takers.” Is this language intended to
mean that scores may be adjusted for groups of test takers? As
written, it is ambiguous and potentially ineffective.

Section 120. Expert Witness Fees and Attorney Fees

This section would amend 42 U.S§.C. 1988 to authorize awards
of unlimited expert witness fees pursuant to that statute. It
would also, by eliminating “as part of the cost” render Rule 63
of the Federal Rules of Civil Procedure inapplicable with regard
to attorney fee awards pursuant to 42 U.S.C. 1988. This
provision would overturn Marek v. Chesnv, 473 U.S. 1 (1985),
which held that where a plaintiff rejects a good faith pretrial
offer and fails to recover more at trial, he or she may not
recover from the defendant attorney fees incurred after the
offer. The existing rule discourages unnecessary litigation and
is fair. It should not be changed.

Section 201. @Glass Ceiling Commission

This provision, which would establish a commission to study .
artificlal barriers to the advancement of women and minorities is
unnecessary. The Department of Labor has already launched a
#Glass Celiling Initiative” which is already working to identify
and alleviate such barriers. 1In addition the manner of
appointment of the members of the commission -~ some by the
Eﬁecutive branch and others by the Legislative branch -- woutibe

Pt istent-with-at~1885¢ " tHéEpirit-ef-the doctrine of

. separation of powers.

-,

S

. ' oA 4
ATt e § Q\,_,) \KW{‘;‘“WWT‘.V% Aem, o 23 . ‘v-;ﬁ ;{’ A*” ﬁ{

e e e e




@5-28-91 19:09 DOJ:0LA a7
- 6 =
Section 202. it h a gistan

Thig provision would require development of a pay equity
program to promote the establishment of wages through means other
than the free market. The Administration has consistently
opposed such plans and continues to do so.

Section 203. EEQC

This gection would require the Commission to subnit regular
summaries and analyses of data submitted by employers regarding
*employment opportunities by sex, race, national origin, or
ethnieity occurring among and within industries and occupational
groups.? The compilation and analysis of these data will be
expensive and we do not see what useful purpose the data can
serve. We can envision destructive purposes, such as the pursuit
of racial balance within industries and occupational groups.

We would alsc note that, in major respects, the amendments
fail even to attempt to address the problems with H.R. 1. For
instance, the Administration has opposed H.R. 1 as a gquota bill,
not only with respect to its disparate impact provisions,
discussed above, but also because it would overturn Martin v.
Wilks, 109 S. Ct. 2180 (1989), thereby barring many challenges to
consent decrees containing quotas; and Internatio Federatio
of Flight Attenda v. Zipes, 109 S. Ct. 2732 (1989), thereby
making individuals filing good faith challenges to gquotas liable
for attorney fees. The proposed amendments would, however,
apparently leave intact these features of H.R. 1.

Nonetheless, we are gratified that there is at least
implicit recognition now that H.R. 1 is fundamentally flawed.
The amendments, however, offer only cosmetic surgery. We are
frustrated and perplexed that the House of Representatives has
not given any serious consideration to the Administration’s civil
rights bill. It will overturn the Patterson and lLorance
decisions; allow awards of up to $150,000 in cases of on-the~job
harassment; and, in disparate impact cases, will put the burden
of proof on the employer and adopt verbatim the definition of
"business necessity” from Griggs and New York Transit Authority
v. Beazer, a decision written ten years before Wards Cove by
Justice Stevens, the author of the principal dissent in Wards
Cove. It will not institutionalize reverse discrimination;
promote costly and endless litigation: or inhibit American
businessmen and businesswomen from hiring the best qualified and
most productive workers they can, so that they can compete
effectively in an increasingly global economy.

In gddition, the Administration recognizes that egual
opportunity can never be a reality until there are decent
schools, safe streets, and revitalized local economies.

o
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Therefore, in addition to our antidiscrimination legislation, we
are seeking congressional action to promote choice, opportunity,
and empowerment on several fronts: educational choice and
flexibility; home~ownership opportunity: enterprise zones and
conmunity support areas; and heightened anti-crime efforts.

Therefore, for the foregoing reasons, if H.R. 1 were
presented to the President in its present form or with the

proposed amendments, I and other senior advisors to the President
would recommend that he veto it.

Sincerely,

Dick Thornburgh
Attorney General
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TO: Nelson Lund

Councel's Office
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6/10/91
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{J Muitipie Mailing {0 Form Reply X3 One-Time Reply

SUBJECT:

Reply re: Civil Rights

REQUESTED BY/ADDRESSED TO:

Beverly Ward

BACKGROUND:

Thanks for your review.

Attached is a draft reply to a letter on civil rights that we want
to send over in the President's Sample for him to see/sign. It
was drafted from a letter that you wrote for Boydmn Gray on the
Roundtable matter and from the President's address to Indedpendent
Business people (copy attached) 6/3.

SIGNATURE: M /\JOA/Q DATE: 6/6

\%;idential Messages
Old Executive Office Building

Room 94
(202) 456-7610
Your RecommendationsComments:
APPROVED
DISAPPROVED
Comments : A few changes are marked on the attached. 1In light of the
comments near the bottom of the second page of the
incoming, you might consider adding a paragraph on the
America 2000 jritiative.
Nelson Lund 6-10-91
SIGNATURE.
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Dear Mr. Chandler:

Thank you for your heartfelt letter. I appreciate your

thoughtful comments.

I believe that every individual should have equal opportunity to
participate fully in our society. Government has a role to play
in advancing economic growth so that opportunities exist, and

government must take the lead in ensuring the right of all

wrsul-.
people to their dreams without fear of discrimination.

I understand your concern about the importance of civil rights
St

legislation that ensures that ability, not color or , is

\Quteeiom |
the efiTer§3>for employment, and that is the foundation of the

civil rights bill that I've sent to Congress. I want a fair,
strong antidiscriminaton civil rights bill that will guarantee
werkers*s—fég;;%Eiwemen*s—régheST—an%lYorkp1acguggiggé;"—?ﬁg
Congress will work with our Administration, we can enact
legislation that will both encourage and require employers to

provide equal opportunity for all workers without resorting to

quotas or unfair preferences.

You also asked about news reports of discussions among private

parties regarding this legislation. Please be assured that the
Administration certainly does not object to private discussions.
At the same time, we do not believe that representatives of two

or three very large corporations could pretend to represent

American business as a whole.




I'm hopeful that we will be able to work out an agreement that

will bring all sides together. I can tell you that I will not

waiver in my commitment to building a society of shared hopes and

helping hands -- a society in which all benefit from prosperity

and all enjoy equality of opportunity and access.

«..._,.,‘
e — L o A o - . . 1otk Ak

Best wishes. j

Sincerely,

|

GB |

i

Mr. Craig Chandler
6630 Brighton Pl.

Alta Loma, CA 91701
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May 22, 1991

The White House

Shirley M. Green

Special Asst. to the President
for Messages and Correspondance
Washington, D.C.20001

Dear Ms. Green:

First of all, I would like to thank you for your response to my
concerns about the passing of a Civil Right Act during President
Bush's administration. The information you sent was very
expository, but it also gave me some questions about how
President Bush's plan can become a reality in the world as we
know it today.

"A major objective of his proposal is to ensure employers are
encouraged to provide equal opportunity for all people without
quotas or unfair preferences"., as quoted by your letter.
Although this all seems simple enough on paper, my question is:
How can you control the hiring practices of White Male Corporate
Managers, without some standards they have to meet and be
measured on?. For the government to say, that the same
individuals who were at the forefront of discrimination in the
past are now ready to accept all races as equal, is to say that
the President feels racism and hatred of a person simply because
of his color is behind us. This we all know is not true at this
time in America, and these decisions simply can not be left up to
the status quo, 'old boy network' we presently have in place in
Corporate America.

The President feels that this can be done without encouraging the
use of quotas, or preferential treatment. The word quota must be
stricken from the mind of our President, if he really has his
sights set on a passable Civil Rights Bill. If you examine the
definition of the word quota in the American Heritage Dictionary
you will find the following:Quota-allotment, share, proportion, ;
and percentage. As an African-American, I personally do not want !
a quota bill. I do feel though that African-Americans do have a :
right to their fair share, an equal proportion, of the American
dream. Mr. President, you must remember that less than 200 years
ago, we tilled this land for nothing. ;
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African-Americans were not given reparations for being chalned
and taken from their homeland. We were not given land,
businesses, railroads, -or any of the other things that are
attributed to power in this couritry. The Japanese,”who came to
this country by choice, were taken from their homes, and driven
from their land to be locked away during the War. Yet, Congress
saw fit to pay these people their fair share, given an equal
proportion of money ds an apology for Tthé atrocities they had to
endure. This, [ believe was fair, but for African-Americans to
expect reparations from our government for the atrocities our
ancestors had to endure is totally out of the question. So, How
do we get our fair share from America ?, How are we to receive an
equal proportion of the wealth s0 many former Slave Owning
families are presently living off of ?, without a bill that
entitles the Minorities of this country a chance to become a
Trump, or a Goldwater, who is net 7'0' or a 225ib. linebacker. Do
you really think that the heads of Corporate America, will give
these opportunities to Minorities on their own !, [ surely do
not, and I have the skills needed to perform in their world.

Some of my concerns with the current administration are:!) Why ‘

did they interfere with the negotiapiggg_ﬁgﬁigg_place_belugen L

Corporate heads, and Civil Rights leaders ?. These groups were ‘ !
taking a lead role in trying to come up with a fair and equitable |

' plan that would be beneficial to all Americans. Was it simply ’
because, Mr. Sununu felt that no decisions on this matter could
be made without him. I hope not, because we sure do not have a ‘
chance for a Civil Rights Bill if we must depend upon him. Also :
since he 1is your Chief of Staff, why is'nt he trying to direct :
Congress towards a bill, anvy bill that would satify the )
acdministration. and the needs of Minorities in America ?., 2)Ms. .
Linda Chavez, who I hope is not speaking for the President, spoke
of "race-norming" as a reason for not passing the current Civil : .
Rights Bill. Using the General Aptitude Test Battery case as an
example, she said that the scores of these tests are compared
against members of the same race, instead of the body as a whole.
Well | disagree here as well, because for anyone to be expected (
to score well on a standardized test is to assume that everyone C
has the same educational level taking the test, this we Kknow is ' '
not true. Therefore, any test or qualification used in
determining someone's qualifications tor a job, must be given to L
people with the same backround and education in order to really f )
be considered standard. There can be no standardized test, , joo
because the schools are all not up to the same standards . '

themnselives. ‘ } {

e e e




e,

The pottom line is tpis r. Pregsident, the Urb? ﬁstltut
continues to prove t iscrimination exists inorities 1n

America. They proved it by taking job candidates with the same
background, and abhilities, and sent them into Corporate America
seeking positions with companies. Yet, these same people had one
difference the color of their skin. Over and over Corporate
America continued to disaprove your theory. that they can solve
the Civil Rights issue on their own. By continually
discriminating against African-Americans seeking these positions
the 'old boy network' is sending you, Mr. President a message.
They are saying that if you do not pass a Civil Rights Bill that
has standards and measures they must meet. That they will
continue to discriminate against Minorities in this country.

Mr .President, if you really care about the future of America

then think about this: Minorities will make up {/3 of our
population by the year 2010. If they do not feel that thev have
equal opportunities to run Mobil 0Oil, Proctor & Gamble, IBM, or
any major corporation in this country. There is no future for
this country. You az the leader of this great nation must open
vour eyes 1o what is really going on in this country, and do

some thing about it. Do you feel slavery would have ended on it's
own without an act of Congress ?, and what about the practices of
separate but equal ', would they have ceased without an act of

Congress ?. The way things are today, [ do not think thece
changes would have come to pass.

When we discucs Civil Rights in the African-American society, we

'

spéak of getting opportunities to prove we can handle important
careers. We are not happy with equality i1n Sports, or Music,

vecause Ownership and Management are more important than dunks or

touchdowns. If the requirements are an College Education to get a
Job. and an African-American has these qualifications he or she
has a right to that job. In receiving the job, this person
receives it based on his Skills, and not higs color. Thai is the
komd of Clvil Rights Bill that America needs. One that guarantees

“a qualified person (Black or White) a job based on skills, and

not because African-Americans make up 10% of society so they
should receive 10% of the jobs.

there are 3 Bill it should not
guaranfee Joos, but bo used as a measurement ar e, to make up

feor—the atrocities of the T America has perpetrated on
people of color. After all. 1f White Americans were in the
Minority. do you think that they would be satisfied with 1!
position for every i0 available, just because they make up 10% of
the population. Would'nt vou think that they would want 5 out 10
Jobs if they had enough qualified candidates. That's what

Atr'can;éggi_cans ant, Jobs basged on abilities and skills in our
Civil Rights Bill. . President. ThITT5 WHAT we are owed for
200 years ouf slavery. racism. and predetermination of our lives
jiv White America. It is time for us to receive our fair share.

¥
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The beltway interest groups and their spokepersons want
to make me accept or veto a quota bill. And the fact is we have
tried to compromise, but not to accept quotas. And at one point last
year, we had an agreement that would bring all sides together. But
the beltway interest groups refused: They wanted a political win.
They wanted to grind me into the political dirt.

And we have a good record on civil rights. And we had a
good history of fair play. And I want a fair, strong
antidiscrimination bill that will guarantee worker's rights, women's

rights, workplace rights, but will not create quotas. (Applause.)
And P.S. -- P.S. == (laughter) -- I want a bill that will help all

working men and women and not one that will produce a bonanza for
avaricious lawyers. And now you know my position. (Applause.)

If you listen to these talk shows you wouldn't even know
we have a civil rights bill up there. (Laughter.) You see the same
ones, hey? (Laughter.)

Today, you have my word: Whatever happens to this bill
-- and I feel this in my heart =-- I will continue to work for racial
harmony and fair play and against discrimination in the workplace.

We want to build a society of shared hopes and helping
hands -- a society in which all benefit from growth and prosperity.
We want to make this kind of society =-- a good society -- the
hallmark of our administration.

In closing, let me say that this administration will not
waver in its devotion to free enterprise. All of us here know that
no experience can match the scary thrill of striking out and starting
a business. Nothing better tests your mettle. And as we prepare to
launch curselves into the next American century, we must do the three
things I've outlined today: We must encourage enterprise:; sweep away
unnecessary barriers to growth; and fend off attempts to place chains

on entrepreneurs.

We want a free society, a just society, a fair society.

But we also want a society brightened by growth and hope. And you
know, each in your own way, in your own communities, you promote that

dream every day. And we will encourage you every single step of the
way.

Thank you. May God bless you all. And may God bless the
United States of America. Thank you very much. (Applause.)

END 1:22 P.M. EDT
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EMPLOYMENT O
COALITION July 22, 1991 ;
|
The Honorable John C. Danforth COU‘;SEL’S OFFICE ’ |
DEDICATED United States Senate ECEIVED ; <
249 Russell Senate Office Building JulL 24 1991

Washington, DC 20510

Dear Senator Danforth: |

Al - -~ s Bl e JERSF LU }

10 Attached is a copy of a letter sent by the Fair Employment
Coalition to your colleagues concerning your new proposed civil rights
bills, S. 1407, S. 1408 and S. 1409. As indicated, we remain unable to
support them in their current form.

EQUAL The Coalition acknowledges that the new proposals reflect
improvement in certain areas. We remain, however, concerned about
other provisions, among them, those providing for jury trials for
recovery of punitive and compensatory damages. While there are a
number of other issues that contributed to the Coalition's opposition to
the Kennedy-Hawkins bill last year and H.R. 1 in the current session,

OPPORTUNITY jury trials and damages have been central to our position.

The Fair Employment Coalition would again like to request a
meeting with you to discuss your proposals. We recognize that the
nomination of Judge Thomas to be an Associate Justice of the Supreme

FOR Court has placed significant demands on your schedule but hope some ;
time might be set aside so that we could share our concerns directly.

The more than 250 companies, associations and professional
societies of the Fair Employment Coalition share your desire to avoid
the divisiveness and recriminations that have characterized the debates

ALL on civil rights during the past eighteen months. The Coalition would .
like to play a constructive role in bringing that about and believes the
views of the employer community might contribute to such an outcome. ?
Again, we commend your initiative in attempting to reconcile
divergent points of view and look forward to meeting with you at your !
AMERICANS earliest convenience. \
On behalf of the Fair Employment Coalition, I am,
Sincerely,
M~
F.M. Lunnie, Jr. '
1331 Pennsylvania Avenue, NW Executive Director b
Suite 1500 - North Lobby ] |
Washington, DC 20004 Attachment

(202) 637-3129 i
Fax: (202) 637-3182
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' EMPLOYMENT
COALITION

DEDICATED

EQUAL

OPPORTUNITY

FOR

AMERICANS

1331 Pennsylvania Avenue, NW
Suite 1500 - North Lobby
Washington, DC 20004
(202) 637-3129
Fax: (202) 637-3182

IDENTICAL LETTERS TO ALL SENATORS

COPY

July 22, 1991

The Honorable George J. Mitchell
Majority Leader

United States Senate

176 Russell Senate Office Building
Washington, DC 20510

Dear Senator Mitchell:

Several weeks ago, the Fair Employment Coalition wrote to
express its reservations about the civil rights proposals offered by
Senator John Danforth. The Coalition remains concerned with the
most recent set of proposals and cannot support them in their current
form.

The Fair Employment Coalition acknowledges that S. 1407, 1408
and 1409 reflect improvements in some areas. However, they fail to
address the most fundamental objection the Coalition has expressed
during the past eighteen months: jury trials and compensatory/punitive
damages. We are also troubled by other provisions, for example, those
dealing with the Price Waterhouse decision and their effect on voluntary
employer outreach and diversity programs.

The Coalition would welcome the opportunity to meet with you
or your staff to discuss these issues. Should such a meeting be desired,
please contact Pete Lunnie at (202) 637-3129.

In closing, the Fair Employment Coalition continues to support
the Administration proposal, S. 611. We believe it provides a means
of resolving the current debate on civil rights in a manner that is
equitable both to the intended beneficiaries and those of whom
compliance would be required.

Sincerely,

THE FAIR EMPLOYMENT COALITION
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The Honorable John Sununu o e o e,
The White House S s e e
Washington, D.C. 20500

July 26, 1991

Re: Civil Rights
Dear John:

Last night during a vote on the Senate floor I approached
Jack Danforth in order to compliment him on the way in which he
has managed the Thomas nomination, after a 30 minute visit with
the two of them in my office earlier in the afternoon. As I'm
sure you know, I am strongly in support of Clarence Thomas and
have already made a floor speech on his behalf, a copy of which I
enclose.

As I approached, Senator Danforth was discussing the Civil
Rights bill with Senator Chafee. Senator Danforth reported that
he had had a one on one visit with the President, presumably
yesterday, and that he had told the President that only one
question with respect to the Civil Rights bill remained
unresolved. He said that he had told the President that it was a
policy matter which was relatively easy to decide.

As Senator Danforth characterized it, an employer should not
be permitted to consider imposing qualifications greater than
those necessary capably to perform the job in question, should
hiring the more capable candidate create a racial or other
imbalance. He said that he could not understand why anyone could
argue that proposition, and Senator Chafee agreed.

I do not agree, and I cannot conceive that you do either.
In fact, that seems to me to be as profoundly destructive a
philosophy as any policy making body could impose upon American
society.

The Army recruiting slogan is "Be all that you can be." The
civil rights community slogan seems to be "Be the least that you
can be and still get away with it." Presumably, under that
proposal, if an employer had ten candidates for a job and seven
were determined to be capable of performing it adequately, the

697 U.S. COuRT HOusE MORRIS BUILDING, Room 119
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The Honorable John Sununu
July 26, 1991
Page 2

employer would be required to hire the seventh best candidate if
hiring any of the six better candidates would create a racial
imbalance. It is a prescription for mediocrity, the further loss
of American competitiveness, and bitter and justified

resentment.

I also believe that it is a characterization which can be
blown out of the water in the course of any debate. I hope that
you will strongly encourage the President to reject it out of

hand.

Sincerely,

SLADE GORTON
United States Senator
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SPEECH ON CLARENCE THOMAS
SENATOR SLADE GORTON

"I firmly insist that the
Constitution be interpreted in a
colorblind fashion. It is futile to
talk of a colorblind society unless
this constitutional principle is
first established. ***

‘I don't believe in quotas.
America was founded on a philosophy
of individual rights, not group
rights. The civil rights movement
was at its greatest when it
proclaimed the highest principles on
which this country was founded --
principles such as the Declaration of
Independence, which were betrayed in




the case of blacks and other
minorities.”

These are the words of Judge
Clarence Thomas who is black, the
grandson of a sharecropper, educated
in Catholic schools, a conservative.

He is decidedly not politically
correct. And that is why he is now
at the heart of the furious attacks
upon him after his nomination for the
Supreme Court.

What js politically correct?

An administrator at the University of
Pennsylvania redlined a student’s
phrase referring to her

“regard for the individual®

and added:

— e




"the word ‘individual' is a red
flag phrase today which is
considered by many to be
racist.”
The administrator went on to warn of
the inequities that result from
championing individual over group
rights.
The "politically correct”
believe that American society is
sick. Their attitude is expressed
clearly by Kirkpatrick Sale, the
author of "The Conquest of Paradise:
hristopher lum and The
Columbian Legacy". He says that
American civilization:
"**x ijs founded on a set of
ideas that are fundamentally




pernicious, and they have to do

with rationalism and humanism

and materialism and nationalism

and science and progress. These
are, to my mind, just pernicious
concepts.”

If these are pernicious,
consider then their opposites --
emotionalism, anti-intellectualism,
incomprehensibiliity, sophistry,
anti-humanism, anarchy, superstition
and regression. These are -- to
my mind-- pernicious concepts, and
these are, indeed, the foundations,
the walls, and the cornerstone of
political correctitude.

William Phillips, for more than
50 years the editor of the Partisan

O
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Review, and hardly a right-winger,
summarizes this "politically correct”
philosophy as

g

"***¥ a3 vague but inauthentic
radical outlook [that] still
dominates the culture of the
academy, the media, and the
educated classes.***

[That culture includes] a
belief in a widespread
relativism in moral, political,
and philosophical matters; *** g
general rejection of the
existing social system; a
radical revision of academic
curricula; with an atmosphere of
leftism and anti-Americanism
permeating the whole."
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The "politically correct"
reject the concept of individual
rights and believe that one’s race,
gender, ethnic background, sexual
preference and the like are more
important than our common humanity or
American citizenship. They ignore or
are indifferent to the fact that
lesser tribalism has destroyed half
the emerging nations in Africa and is
about to destroy Yugoslavia -- has
divided Canada and is at the root of
the ethnic hatreds and divisions that
so plague Eastern Europe and the
Soviet Union. And iribalism is the
future that the politically correct
promise the United States.




Because he does not share their
terribly destructive views the
"politically correct” seek to destroy
Clarence Thomas. They fully
understand that the next Supreme
Court Justice will be a conservative
-- at least as conservative as
Clarence Thomas -- but they react to
the prospect of a black conservative
with special fury. Because Clarence
Thomas, by his very life and
attitudes, destroys the thesis upon
which their culture has built its
castles -- fortresses of division,
mistrust and hatred. But the fact
that the grandchild of a black
sharecropper, who has felt, and
continues to decry, racism in our




society, should nevertheless believe
in the promises on which this nation
was founded in 1776 --

"that all men are created equal,

and are endowed by their creator

with certain unalienable

rights®" --
illustrates more clearly than a
thousand essays the moral bankruptcy
of the "politically correct.”

For many reasons, not least his
great courage and independence of
mind, Clarence Thomas richly deserves
to be confirmed by the Senate of the
United States. He represents the
redemption of the true promise of
America, that all Americans are
created free and equal and that any

\g w_
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American can surmount the
circumstances of birth, to arise,
like Clarence Thomas himself, with a
sense of history and pride, and with
eyes open to the light ahead.
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THE WHITE HOUSE
WASHINGTON
October 21, 1991

1l

Dear Mr. Verdisco:

on behalf of President Bush, thank you for your letter of July 31
regarding the proposed civil rights bills. I apologize for my
delay in responding to you.

Your comments regarding the proposed legislation are appreciated,
and the President has asked me to address them. President Bush
and the entire Administration are committed to eliminating all
forms of discrimination through enforcement of constitutional and
existing statutory guarantees, as well as a series of affirmative
action and equal opportunity measures that ensure that no
individual is denied opportunities on the basis of race,
religion, sex, color, national origin or disability. Any
legislation that is enacted should further these goals, and you
can be assured that the Administration will only support
legislation that is consistent with these principles.

The bill that has been introduced by the Administration, S. 611,
would provide for jury trials in Title VII cases in only limited
circumstances, that is, "when the court holds that a monetary
award cannot constitutionally be granted unless a jury determines
liability on one or more issues with respect to which such award
is sought, a jury may be empaneled to hear and determine such
liability issues and no others."

Thank you for taking the time to write and share your views.

Sincerely,

Jeff Vogt
Associate Director
Office of Public Liaison

Mr. Robert J. Verdisco

President

International Mass Retail Assoc., Inc.
1901 Pennsylvania Avenue, NW
Washington, D.C. 20006
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DRAFT REPLY

Mr. Robert J. Verdisco

President

International Mass Retail
Association, Inc.

1901 Pennsylvania Ave., N.W.

Washington, D.C. 20006

Dear Mr. Verdisco:

Your letter to President Bush concerning the proposed Civil
Rights Act of 1991 has been referred to this Department for
response. As we are sure you can understand, the President does
not have time personally to respond to all the correspondence he
receives.

Your comments regarding the proposed civil rights bills are
appreciated. President Bush and the entire Administration are
committed to eliminating all forms of discrimination through
enforcement of constitutional and existing statutory guarantees
and through the use of a broad range of affirmative action and
equal opportunity measures that ensure that no individual is
denied opportunities on the basis of race, religion, sex, color,
national origin or disability. Any legislation that is enacted

should further these goals and you can be assured that the

Administration will support only legislation that is consistent

with these principles.




The Bill that has been introduced by the Administration,
S. 611, would provide for jury trials in Title VII cases in only
limited circumstances, that is, to quote from the language of the
Bill, when ”the court holds that a monetary award [sought by the
complaining party] cannot constitutionally be granted unless a

jury determines liability on one or more issues with respect to

which such award is sought, a jury may be empaneled to hear and
determine such liability issues and no others.”

Thank you for taking the time to write and share your views.

Sincerely,
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WHITE HOUSE STAFF MEMBER

DESCRIPTION OF INCOMING:
iD: 259134

MEDIA: LETTER, DATED JULY 31, 1991

TO: PRESIDENT BUSH
FROM: MR. ROBERT J. VERDISCO
PRESIDENT

INTERNATIONAL MASS RETAIL

ASSOCIATION, INC.
1901 PENNSYLVANIA AVENUE, N.W.

WASHINGTON DC 20006

SUBJECT: CONCERNS REGARDING THE CIVIL RIGHTS BILL
(H.R. 1)

PROMPT ACTION IS ESSENTIAL -- IF REQUIRED ACTION HAS NOT BEEN
TAKEN WITHIN 9 WORKING DAYS OF RECEIPT, PLEASE TELEPHONE THE

UNDERSIGNED AT 456-7486.

RETURN CORRESPONDENCE, WORKSHEET AND COPY OF RESPONSE

(OR DRAFT) TO:
AGENCY LIAISON, ROOM 91, THE WHITE HOUSE, 20500

SALLY KELLEY
DIRECTOR OF AGENCY LIAISON

PRESIDENTIAL CORRESPONDENCE




U.S. Department of Justice
Civil Rights Division

Washington D.C. 20530

SEP 4 1991

Assistant Attorney General

TO: Robert M. Yahn
Director, Information Management

Staff
Department Executive Secretariat
FROM: John R. Dunne
sistant Attorney General
Civil Rights Division
Attached is a draft reply to a White House
referral of a letter dated July 31, 1991 from
Mr. Robert J. Verdisco, President, International
Mass Retail Association, Inc., 1901 Pennsylvania
Avenue, N.W., Washington, D.C., addressed to

President Bush.
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Association, Inc. ’ Fax # 202-785-4588

5 <i> . 7"" International xo1h&qnsy§z§%§e- ({W-
f ashington, D.C.
| ] | . A ‘_ Mass Retail (202) sgwm,

Robert J. Verdisco
President

Q( \}ﬂx/ July 31, 1991

it i The Honorable George Bush
i The White House Offices
1600 Pennsylvania Avenue, N.-W.

Washington, D.C. 20500

Dear Mr. President:

The International Mass Retail Association (IMRA), on behalf of the nation’s discount retail industry,
strongly opposed the badly flawed House-passed civil rights bill (EL.R. 1). You have been asked to
consider some modified form of that bill. IMRA asks that you oppose any measure which does nat..
remove two major -- but so far unaddressed -- problems for all employers.

While in IMRA’s view no Congressional proposals to date have satisfactorily addressed questions of
standards of evidence and persuasion in disparate impact cases, IMRA is also deeply concerned, that
much of the discussion to date has overlooked equally serious flaws in H.R.1 and in all modifications
and revisions proposed to date. Even if the litigation standards issues were completely resolved, the
nation’s employers would still face unsupportable new burdens from other provisions in H.R. 1 and
addressed inadequately or not at all in S. 1209 and S. 1409.

IMRA urgently asks that you oppose any proposal which creates an automatic right of jury trial in
all Title VII cases, or which provides tort-type damages -- "pain and suffering,” "mental anguish" and
the like -- in all employment disputes. If these problems are not resolved, any civil rights bill will
end up creating serious, unwarranted new jeopardy for all employers.

Automatic jury trials would tremendously raise the costs and stakes employers would face in
contesting job bias claims. This would clog Federal courts, and build in serious delays to resolving
workplace disputes. In addition, it would undermine the Equal Employment Opportunity
Commission’s long-standing role in screening claims, promoting conciliation and encouraging prompt
dispute settlement. It would also drastically shift the emphasis in Title VII to favor litigation. This
would benefit trial lawyers, but not workers or employers.

Although limits or caps on damages have been variously proposed, none has addressed a
fundamental problem: the dramatic and unwarranted shitt away from Title VI1I's emphasis on "make
whole" remedies, such as back pay and promotions, in favor of "make rich" damages. By including
such tort-like elements as "mental anguish,” "pain and suffering” and the like, this would transform
routine employment disputes into potential litigation bonanzas. Once again, a few litigators would
profit, at the expense of the efficiency and workability of the nation’s basic system of employment
law.

Sincerely,

v@u?.uw

Robert J. Verdisco
President
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THE WHITE HOUSE
WASHINGTON

August 8, 1991

Dear Mr. Herzenberg:

Oon behalf of the President, thank you for your recent letter
regarding the current personnel regulations within the Armed
Forces. I appreciate your taking the time to write the
Administration on this matter.

I have taken the liberty of forwarding a copy of your letter to
the appropriate officials at the Defense Department, as well as
here at the White House, for their further review and action.
Please be assured that they will give your thoughts the utmost
consideration.

With the President's best wishes and my own,

Sincerely,

(hbte b Ooca

Debra Anderson
Deputy Assistant to the President and
Director of Intergovernmental Affairs

Mr. Joseph Herzenberg

Councilman

Town of Chapel Hill

306 North Columbia Street

Chapel Hill, North Carolina 27516
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TOWN OF CHAPEL HILL

306 NORTH COLUMBIA STREET
CHAPEL HILL, NORTH CAROLINA 27516

Telephone (919) 968-2700

July 30, 1991

Dear President Bush:
Please help make American kinder and gentler by removing the policy

of excluding gay men and Tesbians from the armed forces of the United States.
Thanks for your attention to this matter.

Yours sincerely,

’ng?&
Joseph Herzenlfgrg

Member, Town Council

! .
|
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Ted Maness

Senate Liaison

U.S. Chamber of Conmimerce

LEGISLATIVE AND POLITICAL AFFAIRS

1615 H Street, N.W. Washington, D.C. 20062 202/463-5600 Fax 202/887-3430

July 31, 1991 COUNSEL'S OFFICE

Mr. C. Boyden Gray ———
Counsel to the President o
Second Floor, West Wing

The White House

Washington, D.C. 20500

Dear Mr. Gray:

RECEIVED
AL 02 1991

The enclosed U.S. Chamber of Commerce letter, with

attachment, was recently sent to the full Senate.

The Chamber

remains firmly committed to the President’s bill and opposed

to S. 1407, S. 1408 and S. 1409.

Sincerely,

—Z/ A~

Ted Maness

% OF EN;
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Join the U.S. Chamber. (

@ Because the fight goes on.
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U.S. Chamber of Commerce
LEGISLATIVE AND PUBLIC AFFAIRS
1615 H Street, N.W. Washington, D.C. 20062 202/463-5406 Fax 202/463-3173

July 26, 1991

Donald J. Kroes
Vice President

The Honorable Brock Adams
United States Senate
Washington, D.C. 20510

Dear Senator Adams:

As you know, last month the House passed H.R. 1, the Civil Rights Act of 1991. The
vote, 273-158, is insufficient to override a promised veto. The U.S. Chamber of Commerce
urged opposition to H.R. 1 because, among other things, it called for complete revision of the
20-year-old definition of "business necessity" articulated by the Supreme Court in Griggs v.
Duke Power Co. It also introduced an entirely new damages provision allowing jury trials and
unlimited punitive and compensatory damages in addition to the "make-whole" relief already
provided in Title VII. These provisions, combined with other objectionable sections, certainly
would have forced an employer to make decisions based upon the number of covered
individuals in his work force. The bill’s antiquota language was virtually meaningless in light
of its definition of "quota." H.R. 1 failed to meet the stated objectives of its proponents and

promised only a bonanza for lawyers.

Senator Danforth has introduced a series of bills, S. 1407, S. 1408, and S. 1409, with the
expressed hope of striking a balance between proponents and opponents of HR. 1. The
Chamber commends Senator Danforth for his efforts to forge a compromise on this difficult
and critical issue. However, these proposals, like H.R. 1, remain very troublesome. Among
the concerns the Chamber has with the Danforth proposals are the following:

e Despite the fact that "business necessity" is now defined as
it was in Griggs, a plaintiff can still allege in a general way that
all or some of the employer’s practices caused a disparity. This
violates a basic tenet of American jurisprudence -- that the
plaintiff not only show he suffered a harm, but also what, in
particular, caused the harm.

o Although the Danforth proposal says that nothing in the bill
"requires or encourages an employer to adopt ... quotas," this
language does nothing to alleviate the problem of quotas. The
Chamber never claimed that these or any other civil rights
proposals would require quotas, only that quotas would be the
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result. Forced to choose between hiring by a de facto quota
system or facing the prospect of extended, frequent, and
expensive lawsuits, employers will take the quotas option every
time. <

e Jury trials are still available under the Danforth proposal. 3
Although Senator Danforth is to be commended for trying to
limit available damages, two problems remain. First, there exist
loopholes in the language that allow damages to exceed the cap. ;
Second, one only has to look at medical malpractice and
product liability cases to know what happens when these cases

go to a jury.

To explain our concerns in greater detail, particularly the "group of practices”
problem, attached is an analysis prepared by James C. Paras. Mr. Paras is a senior partner
in the San Francisco office of Morrison and Foerster and has extensive experience in
employment law. |

Again, the efforts of Senator Danforth to strike a compromise on this issue are
appreciated. However, the Chamber strongly believes that the proposal set forth by the
Bush Administration, and embodied in Senator Dole’s bill, S. 611, addresses the concerns
of both the proponents and opponents of the civil rights bill that was passed by the House
this year.

Thank you for your consideration of our views. If I can provide further information, |
please do not hesitate to contact me.

Sincerely,

ne !
A4 S
Donald J. Kr

Attachment '
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MORRISON & FOERSTER

LOS ANGELES ATTORNEYS AT LAW NEW YORK l

ORANGE COUNTY WASHINGTON, D.C ‘

WALNUT CREEK 345 CALIFORNIA STREET LONDON |

PALO ALTO SAN FRANCISCO, CA 94104-2675 HONG KONG i
DENVER TELEPHONE (415) 677-7000 TOKYO ‘ 4

TELEFACSIMILE (415) 677-7522 ‘

TELEX 34-0154 MRSN FOERS SFO
DIRECT DIAL NUMBER 5
}
July 22, 1991 (415) 677-7087

Peter J. Eide, Esq. *
Manager, Labor Law f
Labor & Human Resources Department

U.S. Chamber of Commerce

1615 H Street, N.W.

Washington, D.C. 20062

Dear Peter:

At your request, we have reviewed Senator Danforth'’s
recently-introduced civil rights bills (S 1407, S 1408 and |
S 1409) and have concluded that, although they constitute an ‘
improvement over the provisions contained in HR 1, they still
do not resolve certain fundamental problems that have been at
the heart of the controversy surrounding earlier legislative
proposals. More specifically, it has been the contention of
the proponents of civil rights reform that legislation is ,
needed to restore the law to the state at which it existed )
prior to the Supreme Court’s 1988-89 term. Senator Danforth'’s
bills, as is the case with the recently passed House bill,
do not merely seek a restoration of preexisting law. Instead, )
they contain provisions that would constitute a major
expansion of the civil rights laws, under any interpretation
accepted by the Supreme Court during the last two and one-half
decades. No justification for such an expansion of the civil
rights laws has ever been offered or established. ,

Although S 1407 and S 1409 retain several features to '
which we have previously stated our objections, e.g., the
unwise injection of compensatory/punitive damages and jury
trials into Title VII cases and the wholly unnecessary
reversal of Justice Brennan'’s mixed-motive decision in Price
Waterhouse v. Hopkins, 109 S. Ct. 1775 (1989), our principal

concern remains the modified disparate impact analysis that
would be created by S 1408.
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: MORRISON & FOERSTER

Peter J. Eide, Esqg.
July 22, 1991
Page Two

In analyzing the disparate impact language in S 1408,
it is useful to recall specifically what the Supreme Court
held in Griggs v. Duke Power Co., 401 U.S. 424 (1971). First,
the Court noted that “[d]iscriminatory preference for any
group, minority or majority, is precisely and only what
Congress proscribed.” Id. at 431. With this in mind, the
Court concluded that Title VII requires "the removal of
artificial, arbitrary, and unnecessary barriers to employment
when the barriers operate invidiously to discriminate on the
basis of racial or other impermissible classification.” 1Id.
In Griggs and each succeeding Supreme Court disparate impact
case, the Court required a plaintiff to identify and establish
a causal relationship between each specific challenged
practice and the alleged disparate impact in order to
establish a prima facie case. See, e.g., New York City
Transit Authority v. Beazer, 440 U.S. 568, 548 (1979)

("A prima facie violation of the Act may be established by
statistical evidence showing that an employment practice has
the effect of denying the members of one race equal access to
employment opportunities.”). Once such a prima facie showing
is made, the defendant has been required to show that each
specific practice challenged by plaintiff has ”"a manifest
relationship to the employment in question.” Griggs, 401 U.S.
at 423.

Unlike Griggs and its progeny, S 1408 fails to
require a plaintiff to prove that any specific employment
practice caused, or even significantly contributed to, an
imbalance in the workforce. 1Instead, under Section 3 of
S 1408 a plaintiff may, and in the typical case would, subject
an entire "”decision-making process” to a disparate impact

attack.

As written, S 1408 in effect states that a plaintiff
must show a causal relationship between a specific employment
practice or practices and an underlying workforce imbalance,
unless plaintiff cannot satisfy this basic element of proof.
This renders the specific identification and causation
"requirement” of S 1408 entirely illusory. The elimination of
the specific identification and causation requirement from
established Title VII law shifts the focus solely to an
employer’s bottom line statistics. It is at this point that
the threat of quotas, however described, becomes manifest.

g
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: MORRISON & FOERSTER

Peter J. Eide, Esq.
July 22, 1991
Page Three

In a widely cited case, the Fifth Circuit
persuasively rebuffed an effort to convert disparate impact
analysis from an evaluation of specific practices to an
evaluation of an employer'’'s employment statistics alone. 1In
Pouncy v. Prudential Insurance Co. of America, 668 F.2d 795
(5th Cir. 1982), the court reiterated that a prima facie case
of disparate impact requires "identification of a neutral
employment practice coupled with proof of its discriminatory
impact.” Id. at 800. The court concluded that "[t]he
discriminatory impact model of proof . . . is not, however,
the appropriate vehicle from which to launch a wide ranging
attack on the cumulative effect of a company’s employment
practices.” 1Id. The reason for this conclusion is a
consideration of basic fairness within the context of the
litigation process. "We require proof that a specific
practice results in a discriminatory impact on a class in an
employer'’s work force in order to allocate fairly the parties!
respective burdens of proof at trial. The aggrieved party
must prove a disparate impact due to the selection procedure.
The employer then has the burden of proving that the selection
procedure is justified by a legitimate business reason. . . .
Identification by the aggrieved party of the specific
employment practice responsible for the disparate impact is
necessary so that the employer can respond by offering proof

of its legitimacy.” Id. at 800-801.

Under S 1408, however, plaintiff will generally be
free to challenge the entire employment process without
identifying any specific practice that is allegedly an
arbitrary obstacle to employment opportunities. Indeed, if
neither the plaintiff nor the defendant can determine which
factors may contribute to a bottom line imbalance, the
employer may be found liable based solely upon that imbalance
and the parties inability to determine, much less justify, the
factors contributing to that imbalance. This is not only
manifestly unfair, but a dramatic shift in Title VII law.

In summary, S 1408, as well as S 1407 and S 1409,
fail to conform to the purposes allegedly underlying the push
for civil rights legislation, i.e., a restoration of prior
law. S 1408's repeal of the requirement that specific
practices be shown to constitute arbitrary barriers to
the advancement of protected groups, in particular,
alters long-standing Supreme Court precedent. In short,

g

B Y S

N




MORRISON & FOERSTER

Peter J. Eide, Esq.
July 22, 1991
Page Four

Senator Danforth’s proposals suffer from the same defect as
the bills introduced by the original proponents of this
legislation. Contrary to their claim, the so-called Wards
Cove amendments do not result in a return to Grigqgs, rather
they constitute an unwarranted legislative expansion of
adverse impact liability which can only result in making
employers "quota conscious” in their employment decisions.

Very truly yo

mes C. Paras

F31191
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THE WHITE HOUSE
WASHINGTON

August 5, 1991

TO: BOYDEN GRAY

FROM: PHILLIP D. BRADY
Assistant to the President and
Staff Secretary

The attached has been forwarded
to the President

For action and consultation with
Justice as appropriate.




THE WHITE HOUSE
WASHINGTON

August 5, 1991

MR. PRESIDENT:

Fred McClure will acknowledge
the attached, and Boyden Gray
will prepare a more substantive

response for your signature
after consultation with Justice.

Thank you.

Phillip D. Brady

{5 Vo ading Gusti
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THE WHITE HOUSE
WASHINGTON
COUNSEL’S OFFICE

RECEIVED
l;‘\ r
August 5, 1991 EUG 00 1991
MEMORANDUM FOR PHIL BRADY
FROM: Fred McClur;i?771‘
SUBJECT: Letter for the President’s Reading File

I would like to place the attached letter from

Senator John Danforth (R-MO) in the President’s reading file.

Attachment

cc: Governor Sununu
Boyden Gray
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UNITED STATES SENATE
WASHINGTON, D. C.

JoHN C. DANFORTH
MiSSOURI

August 2, 1991

The President
The White House
Washington, D. C. 20500

Dear Mr. President:

Thanks so much for your more than generous
comments in your Rose Garden press conference this
morning. I especially appreciate your invitation to
further communication on the civil rights issue.
Here are my thoughts on how you might resolve this
matter.

You have said that the specific problem with the
legislation I have proposed is that it discourages
employers "from relying on educational effort and |
achievement." In addition, Dick Thornburgh has ;
raised the concern that employers should be able to i
hire people not only for the immediate job at hand, A
but for positions to which an employee might be f
promoted.

I propose that the legislation address each of ‘
these concerns, but not in the overly broad way )
suggested by the Administration.

This could be accomplished by using the same
"business necessity" definition in my bill, but
including two provisos. '

The first would state that: !

Nothing in this act shall be construed to
prevent an employer from refusing to hire '
applicants under the age of 18 because they do
not have a high school diploma or have not
passed a high school equivalency exam.




The second would state:

The term "class of jobs" means jobs to
which an employee or applicant may reasonably be |
expected to be promoted or transferred within a 5
reasonable period of time. ‘

If you could propose these provisos as addenda
to my definition of business necessity, I am
convinced that I could gain acceptance for the
proposal and that we could get this matter behind us.

In addition, I have several other specific
suggestions for compromising the other outstanding
issues that are between us. I have shown these to
Dick Thornburgh, but there has been no response.

Mr. President, I cannot overstate how important
I think it is to the country, and more particularly
to our party, to resolve the civil rights dispute
before it reaches the Senate floor. The present >
position of the Administration is truly a turning
back of the clock on civil rights. It is in direct
contradiction to the Supreme Court's 1971 Griggs 1
decision. I am convinced that your objectives can be
met in the manner outlined above without doing ¢
violence to civil rights law. f

Surely, it cannot serve the cause of education
for civil rights and education to be put in conflict
with one another. There is no doubt in my mind that
your education objectives can be squared with
existing civil rights law.

Please know my high regard for you. It has
never flagged in the slightest throughout this long .
controversy.

Sincerely,
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THE WHITE HOUSE

WASHINGTON

June 13, 1991

Dear Mr. Chandler:

Thank you for your heartfelt letter. I appreciate
your thoughtful comments.

I believe that every individual should have an equal
opportunity to participate fully in our society.
Government has a role to play in advancing economic
growth so that opportunities exist, and government
must take the lead in ensuring the right of all people
to pursue their dreams without fear of discrimination.

I understand your concern about the importance of
civil rights legislation that ensures that ability,
not color or sex, is the criterion for employment,
and that is the foundation of the civil rights bill
that I've sent to Congress. I want a fair, strong,
antidiscrimination civil rights bill that will
guarantee a workplace open to all. If the Congress
will work with our Administration, we can enact
legislation that will both encourage and require
employers to provide equal opportunity for all
workers without resorting to quotas or to unfair
preferences.

You also asked about news reports of discussions
among private parties regarding this legislation.
Please be assured that the Administration certainly
does not object to private discussions. At the same
time, we do not believe that representatives of two
or three very large corporations could pretend to
represent American business as a whole.

I'm hopeful that we will be able to work out an
agreement that will bring all sides together. I
can tell you that I will not waver in my commitment
to building a society of shared hopes and helping
hands -- a society in which all benefit from
prosperity and all enjoy equality of opportunity
and access.
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Finally, I appreciate your comments about standardized
tests and our educational system. One of the goals of
AMERICA 2000, our National Education Strategy, is the
development of national standards in five core-subject
areas. We're proposing the development of standards
that represent what children need to know and need

to be able to do if they are to live and to work
successfully in today's world. In addition, AMERICA
2000 proposes that a new, voluntary, nationwide
examination or assessment system be developed. This
means looking beyond the multiple-choice tests that
are relied on so heavily in current testing.

Thanks again for sharing your concerns about these
important issues. Best wishes.

Sincerely,

A

Mr. Craig Chandler
6630 Brighton Place
Alta Loma, California 91701

910614
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Dear Mr. Chandler:

Thank you for your heartfelt letter. I appreciate
your thoughtful comments.

I believe that every individual should have an equal
opportunity to participate fully in our society.
Government has a role to play in advancing economic
growth so that opportunities exist, and government
must take the lead in ensuring the right of all people
to pursue their dreams without fear of discrimination.

I understand your concern about the importance of
civil rights legislation that ensures that ability,
not color or sex, is the criterion for employment,
and that is the foundation of the civil rights bill
that I've sent to Congress. I want a fair, strong,
antidiscrimination civil rights bill that will
guarantee a workplace open to all. If the Congress
will work with our Administration, we can enact
legislation that will both encourage and require
employers to provide equal opportunity for all
workers without resorting to quotas or to unfair
preferences.

You also asked about news reports of discussions
among _private parties regarding this legislation.
Please be assured that the Administration certainly
does not object to private discussions. At the same
time, we do not believe that representatives of two
or three very large corporations could pretend to
represent American business as a whole.

I'm hopeful that we will be able to work out an
agreement that will bring all sides together. I
can tell you that I will not waver in my commitment
to building a society of shared hopes and helping
hands -- a society in which all benefit from
prosperity and all enjoy equality of opportunity
and access.
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Finally, I appreciate your comments about standardized
tests and our educational system. One of the goals of
AMERICA 2000, our National Education Strategy, is the
development of national standards in five core-subject
areas. We're proposing the development of standards
that represent what children need to know and need

to be able to do if they are to live and to work
successfully in today's world. 1In addition, AMERICA
2000 proposes that a new, voluntary, nationwide
examination or assessment system be developed. This
means looking beyond the multiple-choice tests that
are relied on so heavily in current testing.

Thanks again for sharing your concerns about these
important issues. Best wishes.

Sincerely,

GEORGE BUSH

Mr. Craig Chandler
6630 Brighton Place
Alta Loma, California 91701

GB/BW/SMG/bws (6PRESG)

Czdﬁgrzlgeverly Ward, Rm. 94
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Dear Mr. Chandler:

Thank you for your heartfelt letter. I appreciate your

thoughtful comments.

I believe that every individual should have equal

opportunity to participate fully in our society. Government has

a role to play in advancing economic growth so that opportunities
exist, and government must take the lead in ensuring the right

of all people to pursue their dreams without fear of

discrimination.

I understand your concern about the importance of civil
rights legislation that ensures that ability, not color or sex,
is the criterion for employment, and that is the foundation of
the civil rights bill that I've sent to Congress. I want a fair,
strong, antidiscrimination civil rights bill that will guarantee

a workplace open to all. If the Congress will]l work with our

Administration, we can enact legislation that will both
encourage and require employers to provide equal opportunity for

all workers without resorting to quotas or to unfair preferences.

You also asked about news reports of discussions among

private parties regarding this legislation. Please be assured

that the Administration certainly does not object to private
discussions. At the same time, we do not believe that

representatives of two or three very large corporations could
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pretend to represent American business as a whole.

I'm hopeful that we will be able to work out an agreement
that will bring all sides together. I can tell you that I will
not waiver in my commitment to building a society of shared hopes
and helping hands -- a society in which all benefit from

prosperity and all enjoy equality of opportunity and access.

Finally, I also appreciate your comments about standardized
tests and our educational system. One of the goals of America
2000, our National Education Strategy, is the development of

national standards inpﬁore subject areas. We're proposing that
ool

standards be developed\gggréﬁgztgﬁzgaren shéé%d—be—able to know
and be able to do if they are to live and to work successfully in
today's world. 1In addition, America 2000 proposes that a new,
voluntary, nationwide examination or assessment system be

developed. this means looking beyond the multiple-choice tests

o
thatjéﬁy;elied on so heavily in current testing.

Best wishes.

Sincerely,

Mr. Craig Chandler
6630 Brighton Place
Alta Loma, California 91701

cc: Bev Ward, Room 94
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Dear Mr. Chandler:

Thank you for your heartfelt letter. I appreciate your

thoughtful comments.

I believe that every individual should have equal opportunity to
participate fully in our society. Government has a role to play
in advancing economic growth so that opportunities exist, and

government must tjke the lead in ensuring the right of all

uvysSul-
people tgq%i their dreams without fear of discrimination.

N

I understand your concern about the importance of civil rights

Sex
legislation that ensures that ability, not color or , 1is
\ Outeeion |
the i xm&g;for employment, and that is the foundation of the
~

civil rights bill that I've sent to Congress. I want a fair,

strong antidiscriminaton civil rights bill that will guarantee

;%Eﬁ \op +» ffJ
i ; i ; workplace r&z?til

Congress will work with our Administration, we can enact

legislation that will both encourage and require employers to

provide equal opportunity for all workers without resorting to

quotas or unfair preferences.

TG | —=>

You also asked about news reports of discussions among private

parties regarding this legislation. Please be assured that the
Administration certainly does not object to private discussions.
At the same time, we do not believe that representatives of two

or three very large corporations could pretend to represent

American business as a whole.
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I'm hopeful that we will be able to work out an agreement that
will bring all sides together. I can tell you that I will not
waiver in my commitment to building a society of shared hopes and

helping hands -- a society in which all benefit from prosperity

and all enjoy equality of opportunity and access.

Best wishes.

Sincerely,
GB

Mr. Craig Chandler

6630 Brighton Pl.

Alta Loma, CA 91701
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I also appreciate your comments about standardized tests and our
educational system. One of the goals of America 2000, our
National EducaFion Strategz>is the development of national
standards i;?%g;; subject areas. We're proposing that standards
be developed-£erf$z:fizzzidren shg;igfba-ab%e to know and be able
to do if they are to live and work successfully in today's world.
In addition, America 2000 proposes that a new, voluntary,
nationwide examination or assessment system be developed. This

means looking beyond the multiple-choice tests which are relied

on so heavily in current testing. |
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The beltway interest groups and their spokepersons want
to make me accept or veto a quota bill. And the fact is we have
tried to compromise, but not to accept quotas. And at one point last
year, we had an agreement that would bring all sides together. But
the beltway interest groups refused: They wanted a political win.
They wanted to grind me into the political dirt.

And we have a good record on civil rights. And we had a
good history of fair play. And I want a fair, strong
antidiscrimination bill that will guarantee worker's rights, women's
rights, workplace rights, but will not create quotas. (Applause.)

And P.S. -- P.S. =-- (laughter) =~- I want a bill that will help all
working men and women and not one that will produce a bonanza for
avaricious lawyers. And now you know my position. (Applause.)

If you listen to these talk shows you wouldn't even know
we have a civil rights bill up there. (Laughter.) You see the same
ones, hey? (Laughter.)

Today, you have my word: Whatever happens to this bill
-- and I feel this in my heart -- I will continue to work for racial
harmony and fair play and against discrimination in the workplace.

We want to build a society of shared hopes and helping
hands -- a society in which all benefit from growth and prosperity.
We want to make this kind of society -- a good society -- the
hallmark of our administration.

In closing, let me say that this administration will not
waver in its devotion to free enterprise. All of us here know that
no experience can match the scary thrill of striking out and starting
a business. Nothing better tests your mettle. And as we prepare to
launch ourselves into the next American century, we must do the three
things I've outlined today: We must encourage enterprise; sweep away
unnecessary barriers to growth; and fend off attempts to place chains

on entrepreneurs.

We want a free society, a just society, a fair society.
But we also want a socilety brightened by growth and hope. And you
know, each in your own way, in your own communities, you promote that
dream every day. And we will encourage you every single step of the

way.

Thank you. May God bless you all. And may God bless the
United States of America. Thank you very much. (Applause.)

END l:22 P.M. EDT
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TO: Nelson Lund
Councel's Office -
" 2 - - & _m cat " o
DATE DUE: TYPE OF RESPONSE: " ; One-Time Repl
Mu Maili Form Re ne-Time Re
6/10/91 Diisitiatios  Cfomfesy i i
SUBJECT:

Reply re: Civil Rights .

REQUESTED BY/ADDRESSED TO:

Beverly Ward

BACKGROUND:

Attached is a draft reply to a letter on civil rights that we want
to send over in the President's Sample for him to see/sign. It
was drafted from a letter that you wrote for Boydmn Gray on the
Roundtable matter and from the President's address to Indedpendent
Business people (copy attached) 6/3.

Thanks for your review,

SIGNATURE: %Z /\:)c;b4,&3 DATE: 6/6

— a
\9J \%;idential Messages
Old

Executive Office Building
Room 94
(202) 456-7610

Your Recommendation/Comments:

APPROVED

DISAPPROVED

Comments: A few changes are marked on the attached. In light of the
comments near the bottom of the second page of the
incoming, you might consider adding a paragraph on the
America 2000 jfitiative.
Nelson Lund}/7 6-10-91

SIGNATURE: ! Véj DATE:
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May 22, 1991

The White House

Shirley M. Green
Special Asst. to the President

for Messages and Correspondance
Washington, D.C.20001

Dear Ms. Green:

First of all, I would like to thank you for your response to my
concerns about the passing of a Civil Right Act during President
Bush's administration. The information you sent was very
expository, but it also gave me some questions about how
President Bush's plan can become a reality in the world as we

know it today.

"A major objective of his proposal is to ensure employers are
encouraged to provide equal opportunity for all people without
quotas or unfair preferences"., as quoted by your letter.
Although this all seems simple enough on paper, my question is:
How can you control the hiring practices of White Male Corporate
Managers, without some standards they have to meet and be
measured on?. For the government to say, that the same
individuals who were at the forefront of discrimination in the
past are now ready to accept all races as equal, is to say that
the President feels racism and hatred of a person simply because
of his color is behind us. This we all know is not true at this
time in America, and these decisiong simply can not be left up to
the status quo, 'old boy network' we presently have in place in

Corporate America.

The President feels that this can be done without encouraging the
use of quotas, or preferential treatment. The word quota must be
stricken from the mind of our President, if he really has his
sights set on a passable Civil Rights Bill. If you examine the
definition of the word gquota in the American Heritage Dictionary
you will find the followingi!Quota-allotment, share, proportion,
and percentage. As an African-American, I personally do not want
a quota bill. I do feel though that African-Americans do have a
right to their fair share, an equal proportion, of the American
dream. Mr. President, you must remember that less than 200 years

ago, we tilled this land for nothing.
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African-Americans were not given reparations for being chained
and taken from their homeland. We were not given land,
businesses, railroads, -or any of the other things that are
attributed to power in this country. The Japanese,” who came to
this country by choice, were taken from their homes, and driven
from their land to be locked away during the War. Yet, Congress
saw fit to pay these people their fair share, given an equal
proportion of money as an apology for Thé atrocities they had to
endure. This, [ believe was fair, but for African-Americans to
expect reparations from our government for the atrocities our
ancestors had to endure is totally out of the question. S0, How
do we get our fair share from America ?, How are we to receive an
equal proportion of the wealth s0 many former Slave Owning
families are presently living off of ?, without a bill that
entitles the Minorities of this country a chance to become a
Trump, or a Goldwater, who is net 7'0" or a 225ib. linebacker. Do
you really think that the heads of Corporate America, will give
these opportunities to Minorities on their own !, 1 surely do
not, and 1 have the s8kills needed to perform in their world.

Some of my concerns with the current administration are:1) Why
did they interfere with ihe negotiations takin i een
Corporate heads. and Civil RIghts Ieaders ?. These groups were
taking a lead role in trying to come up with a fair and equitable
plan that would be beneficial to all Americans. Was it simply
because, Mr. Sununu felt that no decisions on this matter could
be made without him. I hope not, because we sure do not have a
chance for a Civil Rights Bill if we must depend upon him. Also
since he is your Chief of Staff, why is'nt he trying to direct
Congress towards a bill, any bill that would satify the
administration, and the needs of Minorities in America ?., 2)Ms.
Linda Chavez, who I hope is not speaking for the President, spoke
of "race-norming” as a reason for not passing the current Civil
Rights Bill. Using the General Aptitude Test Battery case as an
example, she said that the scores of these tests are compared
against members of the same race, instead of the body as a whole.
Well 1 disagree here as well, because for anyone to be expected
to score well on a standardized test is to assume that everyone
has the same educational level taking the test, this we know is
not true. Therefore, any test or qualification used in
determining someone's qualifications for a job, must be given to
people with the same backround and education in order to really
be considered standard. There can be no standardized test,
because the schools are all not up to the same standards

themselves.
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The pottom line is this Mi. President. the Urban lnstitute .
continues to prove that discrimination exists for Minorities in

America. They proved [t by taking job candidates with the same
background, and abilities., and sent them into Corporate America
geeking positions with companieg. Yet, these same people had one
difference the color of their gskin. Over and over {orporate
America continued fo disaprove your theory. that they can solve
the Civil Rights isgsue on their own. By continually
discriminating against African- Americans seeking thegse positions
the '0ld boy network' is sending you, Mi. President a message.
They are saying that if you do not pags a Civil Rights Bill that
has standards and measures they must meet. That they will
continue to discriminate againsgt Minorities in this country.

Mr .President., if vou really care about the future of America
then think about this: Minorities will make up 1/3 of our
population by the yeavr 2010. [f they do not feel that theyv have
equal opportunities to run Mobil 0Oil, Proctor & Gamble. IBM, or
any major corporation in this country. There 1s no future for
this country. You a8 the leader of this great nation must open
your eves to what is8 really going on in this country, and do
some Lhing about it. Do you feel slavery would have ended on it's
own without an act of Congress 7, and what about the practices of
geparate but equal ', would they have ceased without an act of
Congress ?. The way things are today, [ do not think thesge
changes wouild have come to pass.

When we discugs Civil Rights in the African-American society, we

T Sp8AK of getting opportunities to prove we can handle important

careers. We are notft happy with equality in Sports, or Music,

because Ownershipr and Management are more important than dunks or

touchdowns. If the reguirements are an College Education to get a
job, and an African- American has these qualifications he or she
has a right to that job. In receiving the job, this person
receives it based on his8Kills, and not his color. That is the
kind of Civil Rights Bill that America needs. One that guarantees
A qualified person (Black or White) a job based on skills, and
not because African-Americans make up 10% of society so they
should receive 10% of the Jjobhs.

2i/£ﬁ§;g~§1g,an¥—ga@tﬁﬁ“ﬁrta : Bill it should not

glarantee jobs, hut be used as a measurement or guide, TO make up
$Yeor—the atroclities of the past 1at Amerlica has perpetrated on
people of color. After all, if White Americans were in the
Minority., do you think that they would be satisfied with 1!
position for every 10 available, just because they make up 10% of
the population. Would'nt you think that they would want 5 out 10
Jjobs if they had enough qualified candidates._That's what
African-Americans want, jobs based on abilities and skills in our

Civil Rights Bill, Mr. President. INig—Tu WHAt we are owed Ffor
200 yvyears of glavery, racism, and predetermination of our lives
in White America. 1t is time for us to receive our i{iair share.
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Thanks for the opportunity

Lo express my views on

crucial declsion in the future of our Country.

Sincerely,
A
Craig Chandler
Chairman, The ACE Alliance

Consortium Investmont

this very

Group
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I.  For Today’s Students: Better and More
Accountable Schools

Goals served: All six, but especially #2 (90 percent
graduate from high school),
#3 (competence in core subjects) and
#4 (first in the world in science and
mathematics).

Strategy: Through a 15-point accountability package, parents,
teachers, schools and communities can all be encouraged to

measure results, compare results and insist on change when the
results aren’t good enough.

Specifics:

New World Standards: Standards will be developed, in conjunc-
tion with the National Education Goals Panel. These New World
Standards—for each of the five core subjects—will represent what
young Americans need to know and be able to do if they are to live
and work successfully in today’s world. These standards will
incorporate both knowledge and skills, *~ ensure that, when they

leave school, young Americans are prepared for further study and
the work force.

American Achievement Tests: In conjunction with the National
Education Goals Panel, a new (voluntary) nationwide examination
system will be developed, based on the five core subjects, tied to
the New World Standards. These tests will be designed to foster
good teaching and learning as well as to monitor student progress.

Encouragement to use the tests: Colleges will be urged to use
the American Achievement Tests in admissions; employers will be
urged to pay attention to them in hiring.

Presidential Citations for Educational Excellence: Citations will
be awarded to high school students who do well on American
Achievement Tests. Until those tests become available, Presiden-
tial Citations for Educational Excellence will be awarded based on

AMERICA 2000—11
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Fact: 1t is the policy of the Equal Employment opportunity . |
Commission t0 threaten to sue employers who use employment . ‘\\
tests to select prospective employees unless the employers adju '
{he test scores of blacks and Hispan'\cs so that their scores appé

higher than they are. The practice is called “racé-,x‘iormmg,"»‘ and
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ik U.S. Department of Justice

i - .
gl ?} Civil Rights Division

Office of the Assistant Attorney General Washington, D.C. 20530

October 21, 1991

The Reverend Paul D. Gehris, Director
Pennsylvania Council of Churches

900 South Arlington Avenue, Room 100
Harrisburg, Pennsylvania 17109-5089

Dear Reverend Gehris:

Thank you for your recent letter urging the President to
support the Civil Rights Act of 1991. Your letter has been
referred to me for response.

As you know, the President has repeatedly expressed his
desire to sign a civil rights bill. Indeed, the President has
sent legislation to Congress, S. 611, which would effectively and
fairly protect the civil rights of working men and women.

The President cannot endorse H.R. 1, the bill passed by the
House of Representatives, or S. 1745, the bill recently
introduced by Senator Danforth. Both measures are seriously
flawed. Each would encourage employers to resort to unlawful
quotas to avoid costly litigation and would lock in place

existing quotas by prohibiting victims of quotas from challenging
then.

The President also strongly favors strengthening the
remedies for sexual harassment. S. 611 allows equitable awards
of up to $150,000 and immediate injunctive relief in cases of on-
the-job harassment. By contrast, S. 1745 simply goes too far by
authorizing jury trials and damage awards in all cases of
intentional discrimination.

Moreover, only the President’s bill would make the law
against job discrimination, including sexual harassment, fully
applicable to Congress. The time when Congress should be
permitted to exempt itself from these laws is long passed.

The President is committed to ensuring equal opportunity for
all Americans. He will continue to work with Congress to enact




legislation that will provide effective remedies for
discrimination without forcing employers to resort to quotas.

Thank you for sharing your views on this important matter.

Sincerely,

John R. Dunne
tant Attorney General
Civil Rights Division

As
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. T HE WHITE HOUSE OFFICE

REFERRAL

OCTOBER 9, 1991

TO: DEPARTMENT OF JUSTICE

ACTION REQUESTED:
DIRECT REPLY, FURNISH INFO COPY

DESCRIPTION OF INCOMING:
ID: 260198

MEDIA: LETTER, DATED AUGUST 2, 1991

TO: PRESIDENT BUSH

FROM: REVEREND PAUL D. GEHRIS
DIRECTOR
PENNSYLVANIA COUNCIL OF CHURCHES
ROOM 1000

900 SOUTH ARLINGTON AVENUE
HARRISBURG PA 17109

SUBJECT: URGES THE PRESIDENT TO PASS THE CIVIL RIGHTS
ACT

PROMPT ACTION IS ESSENTIAL -- IF REQUIRED ACTION HAS NOT BEEN
TAKEN WITHIN 9 WORKING DAYS OF RECEIPT, PLEASE TELEPHONE THE

UNDERSIGNED AT 456-7486.

RETURN CORRESPONDENCE, WORKSHEET AND COPY OF RESPONSE

(OR DRAFT) TO:
AGENCY LIAISON, ROOM 91, THE WHITE HOUSE, 20500

SALLY KELLEY
DIRECTOR OF AGENCY LIAISON
PRESIDENTIAL CORRESPONDENCE
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%;Bg‘ust 2, 1991

President George H. W. Bush
1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear President Bush:

The Pennsylvania Council of Churches urges you to revisit H.R. 1, the Civil
Rights Act of 1991, out of your concern for all of our nation.

In Pennsylvania we have seen the ugly head of racism rising in all too many
communities. We need the leadership of yourself and your office to say to
all Americans that you believe in and support equality of all persons.

The Council urges you to work with the appropriate persons in the Senate to
get the Civil Rights Act passed promptly and in positive form. It is our
desire that history will indicate that the Civil Rights Act of 1991 is not
only good politics, it is also just public policy.

Sincerely for the Council,

Paul D. Gehris
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NATIONAL SECURITY COUNCIL
WASHINGTON, D C 20506

July 17, 1991

ACTION
MEMORANDUM FOR BRENT SCOWCROFT
Wi ,
THROUGH : R. RAND BEERS, Acting
FROM: NANCY BEAﬁéu%YKE
SUBJECT: International Covenant on Civil and Political
Rights

After review of all pending human rights treaties, State
recommends that the President urge renewed Senate consideration
on the International Covenant on Civil and Political Rights,
which was originally forwarded to the Senate by President Carter
in a group of four human rights treaties. The Senate held
hearings in 1979 but took no action.

The time is propitious for Presidential action on this in the
context of our current foreign policy emphasis on the rule of law
and underlining US commitment to human rights. The Senate
Foreign Relations Committee is urging that the Administration
seek action on one or more treaties. State believes this one is
the least controversial, and no other agency has objected to
pushing for positive Senate action.

Your memo at Tab I to the President gives more detail. The
letter at Tab A for him to send to the Chairman and Ranking
Minority Member of the Senate Foreign Relations Committee urges
renewed consideration of the Covenant and notes that the other
treaties are under review. The latter point is a nod to those
who are pressing for action on other human rights treaties, but

it makes no commitment.
Concurrences by: Nié@@e, Mike It(éicos, Bomﬂ@ ay,
Andzégégg, and BObbﬁ39§1Ebe g

N

RECOMMENDATI

That you sign the memorandum to the President at Tab I.

COUNSEL'S OFFiCE

RECEIVED

Attachments .
Tab I Memo to the President AUU()S?QSI

Tab A Letters to Senators Pell and Helms

Tab B Summary of Provisions

Tab C Issues to be Addressed e

Tab D International Covenant on Civil and Politidal - =eeme.. _

Rights h

Tab E Secretary of State Memo
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THE WHITE HOUSE

WASHINGTON

ACTION

MEMORANDUM FOR THE PRESIDENT

FROM: BRENT SCOWCROFT

SUBJECT: International Covenant on Civil and Political
Rights

Purpose

To urge renewed Senate consideration of the International
Covenant on Civil and Political Rights.

Background

As part of your emphasis on support for democratization and the
rule of law in the New World Order, State has recommended that
the Administration immediately seek renewed Senate consideration
of the International Covenant on Civil and Political Rights. I
agree with this recommendation. It is an appropriate time to
demonstrate leadership on human rights treaties beginning with
the Covenant, both because of our own foreign policy emphases and
because the Senate has shown increased interest in such treaties.
There is strong support among non-governmental organizations as

well.

The Covenant codifies the essential freedoms people must enjoy in
a democratic society, essentially those civil and political
rights reflected in the western liberal democratic tradition, the
Universal Declaration of Human Rights, and our Bill of Rights.
Its provisions, summarized at Tab B, include freedom of thought,
conscience and religion, opinion and expression, association,
peaceful assembly, movement; right to vote, equal protection of
the law, right of peoples to self-determination.

Internationally, US ratification would be widely viewed as a
welcome reaffirmation of our human rights commitments,
strengthening our ability to influence the development of
appropriate human rights principles and observance in the
international community.

Over 90 countries, including most of our democratic allies
(including all major CSCE countries except Greece and Turkey)
have ratified the Covenant. It would be appropriate that the US
begin to move on this before the CSCE human rights conference in

Moscow in September.

cc: Vice President
Chief of Staff
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The State Department has reviewed all human rights treaties
pending before the Senate plus the UN Convention on the Rights of
the Child, which is yet unsigned, and determined that the
Covenant on Civil and Political Rights is the least likely to
meet Senate resistance. No agency has objected to pressing for
ratification, subject to appropriate reservations paralleling
those in the original submission (1978), as covered in Tab C.

The Department of Justice specifically advised that the
federal-state issue did not raise an obstacle to ratification but

could be adequately addressed through a reservation.

The customary opposition within the US legal community to human
rights treaties should present no obstacle to approval of this
treaty at the present time. After President Carter sent this and
three other treaties to the Senate in 1978, hearings in 1979
revealed no real problems with the Covenant, but no action was
taken. Now, following 1986 action on the Genocide Convention and
prompt bipartisan endorsement of the Torture Convention last
fall, a favorable attitude exists in the Senate. The Senate
Foreign Relations, and in particular Chairman Pell, is pressing
the Administration to move one or more of the conventions.
Although some Senators will be skeptical or opposed, State is
unaware of any organized or strong opposition to the Covenant on

the Hill or in the public.

The letters for signature at Tab A to the Chairman and Ranking
Minority Member of the Senate Foreign Relations Committee urge
that the Senate renew its consideration of the Covenant on Civil
and Political Rights and note that other human rights treaties

are being reviewed.
=

Boyd , Andy €ary, and Bobbie Kilberg concur.

RECOMMENDATION

That you sign the letter at Tab A to Chairman Pell and Ranking
Minority Member Helms.

Attachments

Tab A Letters to Senators Pell and Helms

Tab B Summary of Provisions

Tab C Issues to be Addressed

Tab D International Covenant on Civil and Political Rights
Tab E Secretary of State (Acting) Memo
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THE WHITE HOUSE

WASHINGTON

Dear Mr. Chairman:

I am writing to urge the Senate to renew its
consideration of the International Covenant on
Civil and Political Rights with a view to
providing advice and consent to ratification.

The end of the Cold war offers great
opportunities for the forces of democracy and
the rule of law throughout the world. I believe
the United States has a special responsibility
to assist those in other countries who are now
working to make the transition to pluralist
democracies. As you know, we have actively been
providing such assistance through a variety of
programs authorized and funded by the Congress
in the Soviet Union, Eastern Europe and
elsewhere.

United States ratification of the Covenant on
Civil and Political Rights at this moment in
history would underscore our natural commitment
to fostering democratic values through
international law. The Covenant codifies the
essential freedoms people must enjoy in a
democratic society, such as the right to vote,
freedom of peaceful assembly, equal protection
of the law, the right to liberty and security,
and freedom of opinion and expression. Subject
to a few essential reservations and
understandings, it is entirely consonant with
the fundamental principles incorporated in our
own Bill of Rights. U.S. ratification would
also strengthen our ability to influence the
development of appropriate human rights
principles in the international community and
provide an additional and effective tool in our
efforts to improve respect for fundamental
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freedoms in many problem countries around the
world.

I am aware that several other human rights
treaties enjoy substantial support in the Senate
and the public. The Department of State is
pursuing its ongoing interagency review of these
other treaties.

I have asked the Secretary of State to assist
the Foreign Relations Committee in acting on the
Covenant without delay. I hope you will support
this effort.

Sincerely,

The Honorable Claiborne Pell
Chairman

Senate Foreign Relations Committee
United States Senate

Washington, D.C. 20510
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THE WHITE HOUSE

WASHINGTON

Dear Senator Helms:

I am writing to urge the Senate to renew its
consideration of the International Covenant on
Civil and Political Rights with a view to
providing advice and consent to ratification.

The end of the Cold war offers great
opportunities for the forces of democracy and
the rule of law throughout the world. I believe
the United States has a special responsibility
to assist those in other countries who are now
working to make the transition to pluralist
democracies. As you know, we have actively been
providing such assistance through a variety of
programs authorized and funded by the Congress
in the Soviet Union, Eastern Europe and
elsewhere.

United States ratification of the Covenant on
Civil and Political Rights at this moment in
history would underscore our natural commitment
to fostering democratic values through
international law. The Covenant codifies the
essential freedoms people must enjoy in a
democratic society, such as the right to vote,
freedom of peaceful assembly, equal protection
of the law, the right to liberty and security,
and freedom of opinion and expression. Subject
to a few essential reservations and
understandings, it is entirely consonant with
the fundamental principles incorporated in our
own Bill of Rights. U.S. ratification would
also strengthen our ability to influence the
development of appropriate human rights
principles in the international community and
provide an additional and effective tool in our
efforts to improve respect for fundamental
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freedoms in many problem countries around the
world.

I am aware that several other human rights
treaties enjoy substantial support in the Senate
and the public. The Department of State is
pursuing its ongoing interagency review of these
other treaties.

I have asked the Secretary of State to assist
the Foreign Relations Committee in acting on the
Covenant without delay. I hope you will support
this effort.

Sincerely,

The Honorable Jesse Helms
United States Senate
Washington, D.C. 20510
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INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
SUMMARY QF PROVISIONS

The rights guaranteed by the Covenant are essentially those
civil and political rights reflected in the western liberal
democratic tradition, and in the Universal Declaration of Human
Rights, which limit the power of the State to impose its will
on the people under its jurisdiction. The principal
undertaking assumed by States Parties is to provide those
rights to all individuals within their territories and subject
to their jurisdiction without regard to race, color, sex,
language, religion, political or other opinion, national or
social origin, property, birth or other status. The equal
right of men and women to the enjoyment of those rights is
specifically protected. States Parties must adopt legislation
or other measures to give effect to these rights and provide
effective legal remedies for their violation.

Among the specific rights enumerated in the Covenant are:
freedom of thought, conscience and religion; freedom of opinion
and expression; freedom of association; the right of peaceful
assembly; the right to vote; equal protection of the law; the
right to liberty and security of the person, including
protection against arbitrary arrest or detention; the right to
a fair trial, including the presumption of innocence; the right
of privacy; freedom of movement, residence and emigration;
freedom from slavery and forced labor; protection from torture
or cruel, inhuman or degrading treatment or punishment; and the
general right to protection of life, including protection
against arbitrary deprivation of life. Other provisions
concern freedom from imprisonment for debt; the right of all
persons deprived of their liberty to be treated with humanity
and respect for the dignity of the human person; the right to
compensation for unlawful arrest or detention; the right of
every child to acquire a nationality; the right to marry and
general protection of the family; and the right of persons
belonging to ethnic, religious or linguistic minorities to
enjoy their own culture, profess and practice their religion
and use their own language.

The Covenant contains provisions regarding the general
right of peoples to self-determination and to dispose of
natural wealth and resources, subject to the principles of
mutual benefit and international law.

The Covenant permits States Parties to condition or
restrict the exercise of these rights to varying degrees and
contains a derogation clause which allows the temporary and
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limited suspension of some but not all of the rights "in time
of public emergency which threatens the life of the nation",
provided those rights are not abridged on a discriminatory

basis.

The Covenant established a Human Rights Committee,
consisting of 18 individuals elected by States Parties to serve
in their individual capacities, to examine reports from States
Parties and otherwise oversee compliance with the provisions of
the Covenant. The Committee has no enforcement authority, but
a State Party may accept the competence of the Committee to
receive and consider communications by another State Party
alleging non-fulfillment of its obligations under the Covenant,
provided that the other State has made a similar declaration.
(Under the First Optional Protocol to the Covenant, which the
United States has not signed, States Parties may recognize the
Committee's competence to consider complaints from individuals

as well.)
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ISSUES TQ BE ADDRESSED

The specific language of certain provisions of the
International Covenant on Civil and Political Rights raises
questions concerning consistency with U.S. law, including the
U.S. Constitution, as well as related legal issues, which will
have to be addressed either in formal reservations, declarations
and understandings included in the instrument of ratification of
otherwise in appropriate language for the record, as was done in
the original submission. The most important issues include the
following, all of which the relevant agencies believe can be
appropriately addressed to make ratification acceptable:

-- Free speech, in particular the prohibition against
propaganda for war and advocacy of national, racial or religious

hatred (Art. 20).

-- Capital punishment, in particular the prohibition
against execution for crimes committed by persons less than 18
years of age (Art. 6) and in connection with the prohibition
against torture and other cruel, inhuman or degrading treatment

or punishment (Art. 7).

-- Federalism, in particular the application of the
Convention to all parts of federal States (Art. 50).

-- Non-discrimination, in particular the requirement of
equal protection of citizens and non-citizens and of different
categories of citizens (Art. 2(1), 4(1) and 26).

-- Criminal justice procedures, in particular detention of
illegal aliens (Art. 9(1)) and various technical issues under
Arts. 14 and 15, including their applicability to the military

justice systems.

Generally, to avoid unintended amendment of U.S. law and to
clarify that the Covenant itself will not modify existing U.S.
legislation or constitute a cause of action in U.S. court except
as authorized through subsequently adopted legislation, the
substantive provisions of the Covenant will be declared non-self-

executing.
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INTERNATIONAL COVENANT ON CIVIL AND
POLITICAL RIGHTS

Preamble

The States Partics to the present Covenant,

Considering that, in accordance with the principles proclaimed in
the Charter of the United Nations, recognition of the inherent dignity
and of the equal and inalienable rights of all iembers of the human
family is the foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of
the human person,

Recognizing that, in accordance with the Universal Declaration of
Human Rights, the ideal of free human beings enjoying civil and po-
litical freedom and freedom from fear and want can only be achieved
if conditions are created whereby everyone may enjoy his civil and
political rights, as well as his economic, social and cultural rights,

Considering the obligation of States under the Charter of the
United Nations to promote universal respect for, and observance of,
human rights and freedoms,

Realizing that the individual, having duties to other individuals
and to the community to which he belongs, is under a responsibility
to strive for the promotion and observance of the rights recognized
in the present Covenant,

Agree upon the following articles:

Parr I
Article 1

1. All peoples have the right of self-determination. By virtue of
the right they freely determine their political statns and freely pursue
their economic, social and cnltural development.

2. All peoples may, for their own ends, frecly dispose of their
natural wealth and resources without prejudice to any obligations
arising out of international economic co-operation, based upon the
principle of mutual benefit, and international law. In no case may a
people he deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those hayv-
ing responsibility for the administration of Non-Self-Governing and
Trust Territories, shall promote the realization of the right of self-
determination, and shall respect that right, in conformity with the
provisions of the United Nations Charter.

(28)
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Avrticle 2

1. Each State Party to the present Covenant undertakes to respect
and to ensure to all individnals within its territory and subject to its
jurisdiction the rights recognized in the present Clovenant, without
distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth
or other status.

2. Where not already provided for by existing legislative or other
measures, each State Party to the present Covenant undertakes to
take the necessary steps, in accordance with its constitutional proc-
esses and with the provisions of the Eresent Covenant, to adopt such
legislative or other measures as mnay be necessary to give effect to the
rights recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as
herein recognized are violated shall have an effective remedy
notwithstanding that the violation has been committed by per-
sons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall
have his right thereto determined by competent judicial, adminis-
trative or legislative authorities, or by any other competent
authority provided for by the legal system of the State, and to
develop the possibilitics of judicial remedy;

(¢) To ensure that the competent authorities shall enforce such
remedies when granted.

Article 3

The States Parties to the present Covenant undertake to ensure the

equal right of men and women to the enjoyment of all civil and polit- .

ical rights set forth in the present Covenant.

Article }

_ L. In time of public emergency which threatens the life of the na-
tion and the existence of \ﬁ)ich is ofticially proclaimed, the States
Parties to the present Covenant may take measures derogating from
their obligations under the present Covenant to the extent strictly
required by the exigencies of the situation, provided that such meas-
nures are not inconsistent with their other obligations under interna-
tionnl law and do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15,
16 and 18 may be made under this provision.

3. Any State Party to the present Covenant availing itself of the
right of derogation shall inform immediately the other States Parties
to the present Covenant, throuch the intermediary of the Secretary-
General of the United Nations of the provisions from which it has
derogated and of the reasons by which it was actuated. A further com-
munication <shall be made. through the same intermediary, on the date

. on which it terminates such derogation,
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Article 5

1. Nothing in the present Covenant may be interpreted as implying
for any State, group or person any right to engage z!nfv activity or
perform any act aimed at the destruction of any of the rights and free-
doms recogmized herein or at their limitation to a greater extent than
is provided for in the present Covenant. ]

2. There shall be no restriction upon or derogation from any of the
fundamental human rights recognized or existing in any State Party
to the present Covenant pursuant to law, conventions, regulations o
custom on the pretext that the present Covenant does not recognize
such rights or that it recognizes them to a lesser exent.

Parr 111
Avrticle 6

1. Every human being has the inherent vight to life. This right shall
be protected by law. No one shall be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence
of death may be imposed only for the most serious crimes in accord-
ance with law in force at the time of the commission of the crime and
not contrary to the provisions of the present Covenant and to the
Convention on the Prevention and Punishment of the Crime of Geno-
cide. This penalty can only be earried out pursuant to a final judge-
ment rendered by a competent court. .

3. When deprivation of life constitutes the crime of genocide, it is
understood that nothing in this article shall authorize any State Party
to the present. Covenant to derogate in any way from any obligation
assumed under the provisions of the Convention on the Prevention
and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or
commutation of the sentence. Amnesty, pardon or commutation of the
sentence of death may be granted in all cases. )

5. Sentence of death shall not be imposed for crimes committed by
persons below eighteen years of age and shall not be carried out on
pregant women.

6. Nothing in this article shall be invoked to delay or to prevent the
abolition of capital punishment by any State Party to the present.
Covenant. . .
Article 7 l(erurts reservation

No one shall be subjected to torture or to cruel, inhuman or degrad-
ing treatment or punishment. In particular, no one shall be subjected
without his free consent to medical or scientific experimentatinn

Article 8

1. No one shall be held in slavery; slavery and the slave-trade in all
their fortns shall be prohibited.

2. No one shall be held in servitude.

3. (1) No one shall be required to perform forced or compulsory
labour;
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(b) The preceding sub-paragraph shall not be held to preclude in
countries where imprisonment with hard Tabour may be imposed as
a pumishment for a crime, the performance of hard fabour in pursu-
ance of a sentence to such punishment by a competent court ;

(¢) For the purpose of this paragraph the term “forced or com-
palsory labour™ shall not. inelude:

({) Any work or serviee, not referred to in sub-paragraph (b),
normally required of a person who is under detention in conse-
quence of a lawful order of a comrt, or of a person during condi-
tional release from such detention ;

(u) Any service of a military character and, in countries where
conscientious objection is recognized, any national service re-
quired by law of conscientions objectors:;

(iit) Any service exacted in cases of emergency or calanity
threatening the life or well-being of the community; )

(7v) Any work or service which forms part of normal civil
obligations.

Article 9

1. Everyone has the right to liberty and security of person. No one
shall be subjected to arbitrary arrest or detention, No one shall be
deprived of his liberty except on such grounds and in accordance with
such procedures as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest,
of the reasons for his arrest and shall be promptly informed of any
charges against him, ' ’

3. Anvone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorized by law to exercise
indicial power and shall be entitled to trial within a reasonable time
or torelease. Tt shall not, be the general rule that persons awaiting trial
shall bhe detained in custody. but release mav be subject to guarantees
to apnear for trial, at any other stage of the judicial proceedings. and
should occasion arise. for execution of the judgement. ,

4. Anyone who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings before a court. in order that snch court
may decide without delay on the lawfulness of his detention and order
his release if the detention is not. lawful.

5. Anyone who has been the victim of unlawful arrest or detention
<hall have an enforceahle right to compensation. )

Article 10

LAl persons deprived of their liberty shall be treated with human-
ity and with respect. for the inherent dignity of the human person,

2. (a) Acensed persong shall, save in excepfional circumstances, he
segregated from convieted persons, and shall be subject to separate
treatment appropriate to their status as unconvicted persons;

(b) Aceused invenile persons shall he separated from adults and
hroneht as cpeedily as possible for adindication.

. 'l"hn penttentiary <yvstem <hall comprice treatment of prisoners the
e~ entinl aim of which <hall be their reformation and social rehahili-
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tation. Juvenile offenders shall be segregated from adults and be ac-
corded {reatment appropriate to their age and legal status.

Article 11

No one shall be imprisoned merely on the ground of inability to ful-
fill a contractual obhgation.

Article 12

1. Everyone lawfully within the territory of a State shall, within
that territory, have the right to liberty of movement and freedom to
choose his residence, .

2. veryone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions
except those which are provided by law, are necessary to protect
national security, public order (“ordre publi()”), public health or mor-
als or the rights and freedoms of others, and are consistent with the
other rights recognized in the present Covenant. )

4. No one shall be arbitrarily deprived of the right to enter his own

country. Article 13

An alien lawfully in the territory of a State Party to the ]prosont.
Covenant. may be expelled therefrom only in pursuance of a decision
reached in accordance with law and shall, except where compelling
reasons of national security otherwise require, be allowed to submit
the reasons against his expulsion and to have his case reviewed by,
and be represented for the purpose before, the competent authority
or a person or persons especially designated by the competent
authority.
Article 14

1. All persons shall be equal before the courts and tribunals. Tn the
determination of any criminal charge against him, or his rights and
obligations in a suit at law, everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal
established by law. The Press and the public may be excluded from
all or part of a trial for reasons of morals, public order (*ordre pub-
lic”) or national security in a democratic society, or when the interest
of the private lives of the parties so requires, or to the extent strictly
necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice; but any judgment
rendered in a criminal case or in a suit at law shall be made public
except where the interest of juveniles otherwise requires or the pro-
ceedings concern matrimonial disputes or the guardianship of
children,

2. Everyone charged with a criminal offence shall have the right
to be presumed innocent until proved guilty according to law.

3. In the determination of any criminal charge against him, every-
one ?}mll be entitled to the following minimum guarantees, in full
equalhity:

(a) To be informed promptly and in detail in a language which
}\(_\ understands of the nature and cause of the charges against
im;
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(b) To have adequate time and facilities for the preparation of
his defence and to communicate with counsel of his own choosing;

(¢) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in per-
son or through legal assistance of his own choosing; to be in-
formed, if he does not have legal dssistance, of this right; and to
have legal assistance assigned to him, in any case where the in-
terests of justice so require, and without payment by him in any
such case if he does not have sufficient means to pay for it;

(e¢) To examine, or have examined, the witnesses against him
and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

(/) To have the free assistance of an interpreter if he cannot
understand or speak the langrage used in court ;

(g) Not to be compelled to testify against himself, or to con-
fess guilt.

4. In the case of juveniles, the procedure shall be such as will
take account of their age and the desirability of promoting their re-
habilitation. .

5. Everyone convicted of a crime shall have the right to his convic-
(lion and sentence being reviewed by a higher tribunal according to

aw.

6. When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed or he
has been pardoned on the ground that a new or newly discovered fact.
shows conclusively that there has been a miscarriage of justice, the
person who has suffered punishment as a result of such conviction
shall be compensated according to law, unless it is proved that the
non-dizclosure of the unknown fact in time is wholly or partly attrib-
utable to him,

7. No one shall he liable to be tried or punished again for an offence
for which he has already been finally convicted or acquitted in ac-
cordance with the law and penal procedure of each country.

Article 15

1. No one shall be held guilty of any criminal offence on account of
any act or omission which did not constitute a criminal offence, under
national or international law, at the time when it was committed. Nor
shall n heavier penalty be imposed than the one that was applicable
at the time when the criminal offence was committed. Tf, subsequently
to the commission of the offence, provision is made bv law for the im-
position of a lighter penalty. the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment,
of anv person for anv act or omission which. at the time when it was
committed, was criminal according to the general principles of law
recognized by the community of nations. ’

Avrticle 16

Everyone shall have the right to recognition everywhere as a per-
son hefore the law,

20
Article 17

1. No one shall he <ubjected to arbitrary or unlawful interference
with his privacy, family, home or correspondence, nor to unlawful at-
tacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such
interference or attacks.

Article 18

1. Everyone shall have the right to freedom of thought, conscience
and religion. This right shall include freedom to have or to adopt a
religion or belief of his choice, and freedom either individually or in
community with others and in public or private, to manifest his reli-
gion or belief in worship, observance, practice and teaching.

2. No one shall be subject. to coercion which would impair his free-
dom to have or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or belicfs may be subject only
to such limitations as are prescribea by law and are necessary to pro-
tect public safety, order, health, or morals or the fundamental rights
and freedoms of others.

4. The States Parties to the present Covenant undertake to have re-
spect for the liberty of parents and, when applicable, legal guardians,
to ensure the religious and moral education of their children in con-
formity with their own convictions.

Article 19

1. Everyone shall have the right to hold opinions without interfer-

ence.
2. Everyone shall have the right to freedom of expression; this
right shall include freedom to seck, reccive and impart information
and ideas of all kinds, regardless of frontiers, either orally, in writing
or in print, in the form of art, or through any other media of his
choice.

3. The exercise of the rights provided for in the foregoing para-
graph carries with it special duties and responsibilities. It may there-
fore be subject to certain restrictions, but these shall be such only as
are provided by law and are necessary, (1) for respect of the rights or
reputations of others, (2) for the protection of national security or of
public order (“ordre public”), or of public health or morals.

Article 20 Ke a}w’res rese rvation

1. Any propaganda for war shall be prohibited by law.
2. Anv advoeney of national, racial, or religious hatred that consti-
tutes incitement to discrimination, hostility or violence shall be pro-

hibited by law.
Article 21

The right of peaceful assembly shall be recognized. No restrictions
may be placed on the exercise of this right other than those imposed in
conformity with the law and which are necessary in a democratic so-
ciety in the interests of national security or public safety, public order
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(“ordre public”), the protection of public health or morals or the pro-
tection of the rights and freedoms of others.

Article 22

1. Everyone shall have the right to freedom of association with
others, including the right to form and join trade unions for the pro-
tection of his interests.

2. No restrictions may be placed on the exercise of this right other
than those prescribed by law and which are necessary in a democratic
society in the interests of national security or public safety, public
order (“ordre public”), the protection of public health or morals or
the protection of the rights and freedoms of others. This article shall
not prevent the imposition of lawful restrictions on members of the
armed forces and of the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the Inter-
national Labour Convention of 1948 on Freedom of Association and
Protection of the Right to Organise to take legislative measures which
would prejudice, or to apply the law in such a manner as to prejudice,
the guarantees provided for in the Convention.

Article 23

1. The family is the natural and fundamental group unit of society
and is entitled to protection by society and the State.

2. The right of men and women of marriageable age to marry and to
found a family shall be recognized.

3. No marriage shall be entered into without the free and full con-
sent of the intending spouses.

4. States Parties to the present Covenant shall take appropriate
steps to ensurce equality of rights and responsibilities of spouses as to
marriage, during marriage and at its dissolution. In the case of dis-
solution, provision shall be made for the necessary protection of any
children.

Article 2

1. Every child shall have, without any diserimination as to race,
colour, sex, language, religion, national or social origin, property or
birth, the right to such measures of protection as required by his status
as aninor, on the part of his family, the society and the State.

2. Every chlid shall be registered immediately after birth and shall
have a name.

3. Every child has the right to acquire a nationality.

Article 25

Fvery citizen shall have the right and the opportunity, without any
of the distinctions mentioned in article 2 and without unreasonable
restrictions:

{a) 'To take part in the conduct of public affairs, directly or
through frecly chosen representatives;

(h) To vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by
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secret ballot, guaranteeing the free expression of the will of the
clectors;
(¢) To have access, on general terms of equahity, to public serv-
ice in his country.
Article 26

All persons are equal before the law and are entitled without any
discrimination to equal protection of the law. In this respect the law
shall prohibit any «lliscnmination and guarantee to all persons equal
and effective protection against discrimination on any ground such as
1ace, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.

Article £7

In those States in which ethnic, religious or linguistic minorities
exist, persons belonging to such minorities shall not be denied the
right, 1n community with the other members of their group, to enjoy
their own culture, to profess and practise their own religion, or to use

their own language.
Parr 1V

Article 28

1. There shall be established in a Yluman Rights Committee (here-
after referred to in the present Covenant as “the Committee”). It shall
consist of eighteen members and shall carry out the functions herein-
after provided.

2. The Committee shall be composed of nationals of the States Par-
ties to the present Covenant who shall be persons of high moral char-
acter and recognized competence in the field of human rights, con-
sideration being given to the usefulness of the participation of some
persons having legal experience.

3. The members of the Committee shall be elected and shall serve in
their personal capacity.

Article 29

1. The members of the Committee shall be elected by secret ballot
from a list of persons possessing the qualifications prescribed in article
28 and nominated for the purpose by the States Parties to the present
Covenant.

2. Each State Party to the present Covenant may nominate not more
tshan two persons. These persons shall be nationals of the nominating
State.

3. A person shall be eligible for renomination.

Article 30

1. The initial election shall be held no later than six months after
the date of the entry into force of the present Covenant.

2. At least four months before the date of each election of the Com-
mittee, other than an election to fill a vacancy declared in accordance
with article 34, the Secretary-Gieneral of the United Nations shall ad-
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dress a written invitation to the States Parties to the present Covenant
to submit their nominations for membership of the Committee within
three months. :

3. The Secretary-General of the United Nations shall prepare a list
in alphabetical order of all the persons thus nominated, with an indica-
tion of the States Parties which have nominated them, and shall sub-
mit it to the States Parties to the present Covenant no later than one
month before the date of each election,

4. Elections of the members of the Committee shall be held at a
meeting of the States Parties to the present Covenant convened by the
Secretary-General of the United Nations at the Headquarters of the
United Nations. At that meeting, for which {wo thirds of the States
Parties to the present Covenant shall constitute a quorum, the persons
clected to the Committee shall be those nominecs who obtain the largest
number of Votes and an absolute majority of the votes of the repre-
sentatives of States Parties present and voting.

Article 31

1. The Committee may not include more than one national of the
same State.

2. In the election of the Committee consideration shall be given to
equitable geographical distribution of membership and to the repre-
sentation of the different forms of civilization as well as of the prin-

cipal legal systems.
Article 32

1. The members of the Committee shall be elected for a term of four
years. They shall be eligible for re-election if renominated. However,
the terms of nine of the members elected at the first election shall expire
at the end of two years; immediately after the first election the names
of these nine members shall be chosen by lot by the Chairman of the
meeting referred to in paragraph 4 of article 30,

2. Elections at the expiry of office shall be held in accordance with
the preceding articles of this part of the present Covenant.

Article 33

1. If, in the unanimous opinion of the other members, a member of
the Committee has ccased to carry out his functions for any cause other
than absence of a temporary character, the Chairman of the Committee
shall notify the Secretary-General of the United Nations who shall
then declare the seat of that member to be vacant.

2. In the event of the death or the resignation of a member of the
Committee, the Chairman shall immediately notify the Secretary-
General of the United Nations who shall declare the seat vacant from
the date of death or the date on which the resignation takes effect.

Anrticle 3}

1. When a vacaney is declared in accordance with article 33 and if
the term of office of the member to be replaced does not. expire within
six months of the declaration of the vacancy, the Secretary-General of
the United Nations shall notify cach of the States Parties to the present
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Covenant which may within two months submit nominations in accord-
ance with article 29 for the purpose of filling the vacancy. )
2. The Secretary-General of the United Nations shall prepare a list
in alphabetical org r of the persons thus nominated and shall submit i
to the States Parties to the present Covenant. The election to fill
vacancy shall then take place in accordance with the relevant provisio

of this part of the present Covenant. .
3. A member oF the Committee elected to fill a vacancy declared in

accordance with article 33 shall hold office for the remainder of the

term of the member who vacated the seat on the Committee under the

provisions of that article.
Article 35

The members of the Committee shall, with the approval of the
General Assembly of the United Nations, receive emoluments from
United Nations resources on such terms and conditions as the General
Assembly may decide having regard to the importance of the Com-
mittee’s responsibilities.

Article 36

The Secretary-General of the United Nations shall provide the neces-
sary staff and facilities for the effective performance of the functions
of the Committee under this Covenant.

Article 37

1. The Secretary-General of the United Nations shall convene the
initial meeting of the Committee at the Headquarters of the United

Nations, . .
2. After its initial meeting, the Committee shall meet at such times

as shall be provided in its rules of procedure.
3. The Committee shall normally meet at the Headquarters of the
United Nations or at the United Nations Office at Geneva.

Article 38

Every member of the Committee shall, before taking up his duties,
make a solemn declaration in open committee that he will perform his
functions impartially and conscientiously.

Article 39

1. The Committee shall elect its officers for a term of two years.

They may be re-elected.

2. The Committee shall establish its own rules of procedure, but
these rules shall provide, inter alia, that :
(a) Twelve members shall constitute a quorum;
(b; Decisions of the Committee shall be made by a majority
vote of the members present.

Article 40

1. The States Parties to the present Covenant undertake to submit
reports on the measures they have adopted which give effect to the
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rights recognized herein and on the progress made in the enjoyment
of those rights; (a) within one year of the entry into force of the
present Covenant for the States Parties concerned and (b) thereafter
whenever the Committee so requests.

" 2. All réports shall be submitted to the Secretary-General of the
United Nations who shall transmit them to the Committee for con-
sideration. Reports shall indicate the factors and difliculties, if any,
affecting the implementation of the present Covenant.

3. The Secretary-General of the United Nations may after con-
sultation with the Committee transmit to the specialized agencies con-
cerned copies of such parts of the reports as may fall within their field
of competence.

4. The Committee shall study the reports submitted by the States
Parties to the present Covenant. It shall transmit its reports and
such general comments as it may consider appropriate to the States
Parties. The Committee may also transmit to the Economic and Social
Council these comments along with the copies of the reports it has
received from States Parties to the present Covenant.

5. The States Parties to the present Covenant may submit to the
Comunittee observations on any comments that may be made in sc-
cordance with paragraph 4 of this article.

Article 41

1. A State Party to the present Covenant may at any time declare
under this article that it recognizes the competence of the Committee
to receive and consider communications to the effect that a State Party
claims that another State Party is not fulfilling its obligations under
the present Covenant. Communications under this article may be re-
ceived and considered only if submitted by a State I’arty which has
made a declaration recognizing in regard to itself the competence of
the Committee. No communication shall be received by the Committee
if it concerns a State Party which has not made such a declaration.
Communications received under this article shall be dealt with in ac-
cordance with the following procedure:

(a) If a State Party to the present Covenant considers that another
State Party is not giving effect to the provisions of the present
Covenant, it may, by written communication, bring the matter to the
attention of that State Party. Within three months after the receipt
of the communication, the receiving State shall afford the State which
sent the communication an explanation or any other statement in
writing clarifying the matter, which should include, to the extent
possible and pertinent, reference to domestic procedures and remedies
taken, pending, or available in the matter.

(b) If the matter is not adjusted to the satisfaction of both States
Parties concerned within six months after the receipt by the receiving
State of the initial communication, either State shall have the right
to refer the matter (o the Committee, by notice given to the Committee
and to the other State.

(¢) The Committee shall deal with a matter referred to it only
after it has ascertained that all available domestic remedies have been
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invoked and exhausted in the matter, in conformity with the generally
recognized principles of international law. This shall not be the rule
where the application of the remedies is unreasonably prolonged.

(d) The Committee shall hold closcd meetings when examining
communications under this article. .

(e) Subject to the provisions of sub-paragraph (c), the Commit-
tee shall make available its good oflices to the States Parties concerned
with a view to a friendly solution of the matter on the basis of respect
for human rights and fundamental freedoms as recognized in this
Covenant. .

(£f) In any matter referred to it, the Committee may call upon the
States Parties concerned, referred to in sub-paragraph (b), to supply
any relevant information. .

(g) The States Parties concerned, referred to in sub-par ph (b),
shaﬁ have the right to be represented when the matter is being con-
sidered in the Committee and to make submissions orally and/or in
writing.

(h) El‘he Committee shall, within twelve months after the date of
receipt of notice under sub-paragraph (b), submit a report:

(2) If a solution within the terms of sub-paragraph (e) is
reached, the Committee shall confine its report to a brief state-
ment of the facts and of the solution reached;

(i) If a solution is not reached, within the terms of sub-
paragraph (e), the Committee shall confine its report to a bricf
statement of the facts; the written submissions and record of the
oral submissions made by the States Parties concerned shall be
attached to the report.

In every matter the report shall be communicated to the States Par-
ties concerned.

2. The provisions of this article shall come into force when ten States
Parties to the present Covenant have made declarations under para-
graph 1 of this article. Such declarations shall be deposited by the
States Parties with the Secretary-General of the United Nations who
shall transmit copies thereof to the other States Parties. A declara-
tion may be withdrawn at any time by notification to the Secretary-
General. Such a withdrawal shall not prejudice the consideration of
any matter which is the subject of a communication already transmit-
ted under this article; no further communication by any State Party
shall be received after the notification of withdrawal of the declara-
tion has been received by the Secretary-General of the United Nations
unless the State Party concerned had made a new declaration,

Article 42

1. (a) If a matter referred to the Committee in accordance with
article 41 is not resolved to the satisfaction of the States Partics
concerned, the Committee may, with the prior consent of the States
Parties concerned, appoint an ad hoc Conciliation Commission (here-
inafter referred to as “the Commission”). The good offices of the
Commission shall be made available to the States Parties concerned
with a view to an amicable solution of the matter on the basis of respect

for the present Covenant;
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(b) The Commission shall consist of five persons acceptable to the
States Parties concerned. If the States Parties concerned fail to
reach agreement within three months on all or part of the composi-
tion of the Commission the members of the Commission concerning
whom no agreement was reached shall be elected by secret ballot by
a two-thirds majority vote of the Committee from among its members.

2. The members of the Commission shall serve in their personal
capacity. They shall not be nationals of the States Parties concerned,
or of a State not party to the present Covenant, or of a State Party
which has not made a declaration under article 41.

3. The Commission shall elect its own Chairman and adopt its own
rules of procedure,

4. The meetings of the Commission shall normally be held at the
Headquarters of the United Nations or at the United Nations Office
at Geneva. However, they may be held at such other convenient places
as the Commission may determine in consultation with the Secretary-
General of the United Nations and the States Parties concerned,

5. The secretariat provided in accordance with article 36 shall also
service the Commissions appointed under this article.

6. The information reccived and collated by the Committee shall
be made available to the Commission and the Commission may call
upon the States Parties concerned to supply any other relevant
information.

7. When the Commission has fully considered the matter, but in any
event not later than twelve months after having been seized of the
matter, it shall submit to the Chairman of the Committee a report
for communication to the States Parties concerned.

(a) If the Commission is unable to complete its consideration of
the matter within twelve months, it. shall confine its report to a brief
statement of the status of its consideration of the matter.

(b) If an amicable solution to the matter on the basis of respect
for human rights as recognized in the present Covenant is reached,
the Commission shall confine its report to a brief statement of the
facts and of the solution reached.

(e) If a solution within the terms of sub-paragraph (b) is not
reached, the Commission's report shall embody its findings on all ques-
tions of fact relevant to the issues between the States Parties con-
cerned, as well as its views on the possibilities of amicable solution of
the matter. This report shall also contain the written submissions
and nirecord of the oral submissions made by the States Parties con-
cerned.

(d) If the Commission’s report is submitted under sub-paragraph
(c), the States Parties concerned shall, within three months of the
receipt of the report, inform the Chairman of the Committee whether
or not they accept the contents of the report of the Commission.

8. The provisions of this article are without prejudice to the respon-
sibilities of the Committee under article 41.

0. The States Parties concerned shall share equally all the expenses
of the members of the Commission in accordance with estimates to
ba provided by the Seeretary General of the United Nations,

10, The Secretary-General of the United Nations shall be em-
powered to pay the expenses of the members of the Commis<ion, 1f

37

necessary, before reimbursement by the States Parties concerned in ac-
cordance with paragraph 9 of this article.

Article 43

The members of the Committee and of the ad hoe conciliation com-
missions which may be appointed under article 41. shall be entitled to
the facilities, privileges and immunities of experts on mission for the
United Nations as laid down in the relevant sections of the Conven-
tion on the Privileges and Immunities of the United Nations.

Article 44

The provisions for the implementation of the present Covenant
shall apply without prejudice to the procedures prescribed in the
field of human rights by or under the constituent instruments and the
conventions of the United Nations and of the specialized agencies
and shall not prevent the States Parties to the present Covenant from
having recourse to other procedures for settling a dispute in accord-
ance with general or special international agreements in force between

them.
Article 45

The Committee shall submit to the General Assembly, through the
Economic and Social Council, an annual report on its activities.

Part V
Article 6

Nothing in the present Covenant shall be interpreted as impairing
the provisions of the Charter of the United Nations and of the con-
stitutions of the specialized agencies which define the respective re-
sponsibilities of the various organs of the United Nations and of the
?ecialized agencies in regard to the matters dealt with in the present

ovenant.
Article 47

Nothing in the Covenant shall be interpreted as impairing the in-
herent right of all peoples to enjoy and utilize fully and freely their
natural wealth and resources.

Parr VI
Article 48

1. The present Covenant is open for sienature by any State Mem-
ber of the United Nations or members of any of is specialized agen-
cies, by uny State Party to the Statuto of the International Court of
Justice, and by anv other State which has been invited by the General
Assembly of the United Nations to become a party to the present
Covenant.

2. The present Covenant is subject to ratification. Instruments of
Kniﬁmtion shall be deposited with the Secretary-General of the United

ations,

.
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3. The present Covenant shall be open to accession by any State
referred to in paragraph 1 of this article. ) .

4. Accession shall l‘)e effected by the deposit of an instrument of
accession with the Seeretavy-General of the United Nations.

5. The Secretary-Gieneral of the United Nations shall inform all
States which have signed this Covenant or acceded to it of the deposit
of each instrument of ratification or accession.

Article 49

1. The present Covenant shall enter into force three months after
the date of the deposit with the Secretary-General of the United
Nations of the thirty-fifth instrument of ratification or instrument of
accession. ) .

2. For each State ratifying the present Covenant or acceding to it
after the deposit of the thirty-fifth instrument of ratification or in-
strument of accession, the present Covenant shall enter into force
three months after the date of the deposit of its own instrument of
ratification or instrument of accession.

U ’
Article 50 Rc, vives Rtru-va,'h"\

The provisions of the present Covenant shall extend to all parts
of federal States without any limitations or exceptions,

Article 61

1. Any State Party to the present Covenant may propose an amend-
ment and file it with the Secretary-General of the United Nations.
The Secretary-General of the United Nations shall thereupon com-
municate any proposed amendments to the States Parties to the pres-
ent Covenant with a request that they notify him whether they favour
a conference of States Parties for the purpose of considering and vot-
ing upon the proposal. In the event that at least one third of the
States Parties favours such a conference the Secretary-General of the
United Nations shall convene the conference under the auspices of
the United Nations. Any amendment adopted by a majority of the
States Parties present and voting at the conference shall be submitted
to the General Assembly of the United Nations for approval.

2. Amendments shall come into force when they have been ap-
proved by the General Assembly and accepted by a two-thirds ma-
jority of the States Parties to the present Covenant in accordance
with their respective constitutional processes.

3. When amendments come into force they shall be binding on
those States Parties which have accepted them, other States Partics
being still bound by the provisions of the present Covenant and any
earlier amendment which they have accepted.

Article 52

Trrespective of the notifications made mnder article 48, paragraph
5, the Secretary-General of the United Nations shall inform all States
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referred to in paragraph 1 of the same ariicle of the following
particulars:
(a) Signatures, ratifications and accessions under article 48;
(b) The date of the entry into force of the present Covenant
under article 49 and the date of the entry into force of any
amendments under article 51.

Article 53

1. The present Covenant, of which the Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited
in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit
cenrl_:lfliezscopies of the present Covenant to all States referred to in
article 48,

|
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Iv 4 Civil and political rights

4 INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

Adopted by the General Assembly of the United Nations on 16 December 1966

ENTRY INTO FORCE 23 March 1976, 1n accordance with article 49, for all provisions except those of
article 41, 28 March 1979 for the provisions of article 41 (Human Rights Committee),

1n accordance with paragraph 2 of the said article 41

REGISTRATION 23 March 1976, No 14668
TEXT United Nations, Treaty Series, vol 999, p 171 and vol 1057, p 407 (procés-verbal

of rectification of Spanish authentic text)

Note The Covenant was opened for signature at New York on 19 December 1966

Ratification, Ratification

Participant Signature accession (a) Participant Signature accession (a)
Afghanistan . 24 Jan 1983 a Jordan . 30 Jun 1972 28 May 1975
Algeraia . 10 Dec 1968 12 Sep 1989 Kenya . 1 May 1972 a
Argentina 19 Feb 1968 B Aug 1986 Lebanon . 3 Nov 1972 a
Australia 18 Dec 1972 13 Aug 1980 Liberia 18 Apr 1967 -
Austria 10 Dec 1973 10 Sep 1978 Libyan Arab
Barbados S Jan 1973 a Jamahiriya . 15 May 1970 a
Belgium . 10 Dec 1968 21 Apr 1983 Luxembourg 26 Nov 1974 18 Aug 1983
Bolivaia 12 Aug 1982 a Madagascar 17 Sep 1969 21 Jun 1971
Bulgaria - 8 Oct 1968 21 Sep 1970 Mali . 16 Jul 1974 a
Byelorussian SSR 19 Mar 1968 12 Nov 1973 Mauritius 12 Dec 1973 a
Cameroon . 27 Jun 1984 a Mex1co . 23 Mar 1981 a
Canada . 19 May 1976 a Mongolia . S Jun 1968 18 Nov 1974
Central African Morocco . . . 19 Jan 1977 3 May 1979

Republic . 8 May 1981 a Netherlands 2% Jun 1969 11 Dec 1978
Chile 16 Sep 1969 10 Feb 1972 New Zealand 12 Nov 1968 28 Dec 1978
Chinal Nicaragua ) 12 Mar 1980 a
Colombaia 21 Dec 1966 29 Oct 1969 Niger . 7 Mar 1986 a
Congo . . 5 Oct 1983 a Norway . . 20 Mar 1968 13 Sep 1972
Costa Rica 19 Dec 1966 29 Nov 1968 Panama 27 Jul 1976 8 Mar 1977
Cyprus . 19 Dec 1966 2 Apr 1969 Peru Lo 11 Aug 1977 28 Apr 1978
Czechoslovakia 7 Oct 1968 23 Dec 1975 Philippines 19 Dec 1966 23 Oct 1986
Democratac Poland 2 Mar 1967 18 Mar 1977

Kampuchea2 17 Oct 1980 Portugal . 7 Oct 1976 15 Jun 1978
Democratic People's Romania 27 Jun 1968 9 Dec 1974

Republic of Korea 14 Sep 1981 a Rwanda . 16 Apr 1975 a
Democratic Yemen 9 Feb 1987 a Saint Vincent and
Denmark 20 Mar 1968 6 Jan 1972 the Grenadines. . 9 Nov 1981 a
Dominican Republac 4 Jan 1978 a San Marino 18 Oct 1985 a
Ecuador . 4 Apr 1968 6 Mar 1969 Senegal . 6 Jul 1970 13 Feb 1978
Egypt .o 4 Aug 1967 14 Jan 1982 Spain 28 Sep 1976 27 Apr 1977
El Salvador . 21 Sep 1967 30 Nov 1979 Sri Lanka . 11 Jun 1980 a
Equatorial Guinea 25 Sep 1987 a Sudan 18 Mar 1986 a
Finland 11 Oct 1967 19 Aug 1975 Suriname . 28 Dec 1976 a
France ° 4 Nov 1980 a Sweden . 29 Sep 1967 6 Dec 1971
Gabon 21 Jan 1983 a Syrian Arab
Gambia . 22 Mar 1979 a Republaic 21 Apr 1969 a
German Democratic Togo . . .. 24 May 1984 a

Republic 27 Mar 1973 8 Nov 1973 frinidad and Tobago 21 Dec 1978 a
Germany, Federal Tunisia 30 Apr 1968 18 Mar 1969

Republic of3 9 Oct 1968 17 Dec 1973 Ukrainian SSR 20 Mar 1968 12 Nov 1973
Guinea 28 Feb 1967 24 Jan 1978 Union of Soviet
Guyana 22 Aug 1968 15 Feb 1977 Socialist
Honduras . 19 Dec 1966 Republics . . 18 Mar 1968 16 Oct 1973
Hungary . 25 Mar 1969 17 Jan 1974 United Xingdom . 16 Sep 1968 20 May 1976
Iceland . 30 Dec 19638 22 Aug 1979 United Republic
India . Lo 10 Apr 1979 a of Tanzania A 11 Jun 1976 a
Iran (Islamic United States

Republic of) 4 Apr 1968 24 Jun 1975 of America . . 5 Oct 1977
Iraq . . . . 18 Feb 1969 25 Jan 1971 Uruquay . . . . . 21 Feb 1967 1 Apr 1970
Ireland .o 1 Oct 1973 8 Dec 1989 VUenezuela .. 24 Jun 1969 10 May 1978
Israel . 19 Dec 1966 Viet Nam .o 24 Sep 1982 a
Italy 18 Jan 1967 15 Sep 1978 Yugoslavia . . . . 8 Aug 1967 2 Jun 1971
Jamaica 19 Dec 1966 3 Oct 1975 laire . . 1 Nov 1976 a
Japan . 30 May 1978 21 Jun 1979 Zambia . . 10 Apr 1984 a

134

Additional Accessions: Burundi May 9, 1990
Rep. of Xorea April 10, 1990
Somalia January 24, 1990
Haiti February 6, 1991
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DEPARTMENT OF STATE
WASHINGTON

June 21, 1991
LIMITED OFFICIAL USE

MEMORANDUM FOR: THE PRESIDENT P

"1 ,
FROM: Lawrence S. Eagle gé;, Acting
SUBJECT: Covenant on Civil and Political Rights

As part of your emphasis on support for democratization and
the rule of law in the new world order, I believe it would be
appropriate and useful to seek renewed Senate consideration of
the International Covenant on Civil and Political Rights. 1If
you approve, we will work with the Senate on getting its advice
and consent to ratification at this time.

The Covenant was one of the first and most comprehensive
human rights treaties drafted by the United Nations after World
War II. It codifies the essential freedoms people must enjoy
in a democratic society. A summary of its provisions is
attached. With a few exceptions (which can be accommodated by
appropriate reservations, declarations and understandings), the
Covenant is consistent with our own legal and political
concepts. U.S. ratification would be widely viewed as a
welcome reaffirmation of our human rights commitments; it would
strengthen our ability to influence the development of
appropriate human rights principles in the international
community; and it would provide an additional and effective
tool in our efforts to improve the observance of human rights
and fundamental freedoms in many problem countries. Over 90
countries, including most of our democratic allies, have
ratified the Covenant to date. Developments in the Soviet
Union and Eastern Europe make this the right time for the
United States to do likewise.

Domestically, the Covenant was controversial at the time of
its drafting 40 years ago because of a generalized hostility in
the U.S. legal community to human rights treaties. The
Covenant was signed and submitted to the Senate during the
Carter Administration but not subsequently pursued. Recently,
the Senate has shown increased interest in such treaties,
giving advice and consent to the Genocide Convention in 1986
and to the Torture Convention last fall. Currently, there is
strong support among non-governmental organizations (including
the American Bar Association) for renewed consideration of the
treaties, including the Covenant.

LIMITED OFFICIAL E
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Based on our experience with the Torture Convention, the

Senate will likely be receptive to a ratification initiative,
especially with your endorsement.

Attachment:
As stated
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August 6, 1991
Dear Jack,

Thanks for your most recent letter. I am now heading off for
Maine. Before leaving I wanted to say a couple of things.

I honestly feel, Jack, that when you came in to see me you told
me there was only "one" issue between us, dealing with menial,
dead-end jobs. I recall you used the "janitor" example, saying
that it would be unfair to require a high school diploma for such

a job.

I then asked our lawyers to address this issue and I thought
that's what we did in the reply to you made just before leaving

for Moscow.

Needless to say, we don't feel we are "turning back" the clock on
civil rights or that my position is in "direct contradiction" to
Griggs. Discussing a recent article by Professor Paul Gewirtz of

.your, my and Judge Thomas' alma mater, Anthony Lewis wrote just -

yesterday that the Supreme Court overruled Griggs in that it
"reversed the burden of proof, making employees prove that a
challenged job qualification was not really related to business
needs." My bill completely eliminates this issue, placing the
burden of proof squarely on the employer and requiring him to
make the proof of business need.

I'm still willing to make this change and sign a good civil
rights bill addressing all the issues that have been worked out.
Rather than haggle over the remaining difficulties, why not take
a gigantic step forward now with a bill that takes care of the
80-90% of the issues on which we've agreed? The other changes
that some want to make in the laws can be addressed later if need

be.

Again, I regret that you feel that our answer to the one problem
you discussed with me was not satisfactory. I will have the
lawyers look at your suggestions, but it would help if you could
let the Attorney General know why and how our proposal falls
short of correcting the janitor problem you raised with me.
Let's keep plugging away and not let the extremes on either side

of the debate carry the day.

I'm told you're getting a little much deserved rest. I, too,
will be doing just that in 4 hours, 17 minutes, 32 seconds.

Love to Janet.

P.S. Thanks for the super job you are doing side by side with
Judge Thomas -- he's such a good man and you have made that so

very clear.
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THE WHITE HOUSE

\_/ WASHINGTON

June 12, 1991

MEMORANDUM FOR BEVERLY WARD
PRESIDENTIA RRESPONDENCE

FROM: NELSON LUN
ASSOCIATE ] EL TO THE PRESIDENT
SUBJECT: Civil Rights Robo

At your request, I have reviewed the captioned matter. Changes
are marked on the attached hard copy.

Thank you for the opportunity to review this matter.

Attachment
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--DRAFT REVISION CIVIL RIGHTS-- BW/SMG

The President is disappointed that his civil rights legislation

was not approved by the House of Representatives, and he has

indicated that the Democratic leadership*ﬁ_?iuil—réghﬁ:Lbil1 that

was passed by the House is a quota bill that he intends to veto

it if it is presented to him. He hopes that his proposed

legislation will receive more comprehensive consideration as this

issue moves to the Senate. President Bush remains ti?eful that fﬁj
)

¢ undaiv ? refetcn
anti-discrimination legislation, which does not produce quotajf

W.( W\ L.Q.
enacted by Congress this year.
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THE WHITE HOUSE
WASHINGTON
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To: _NeE[SON
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BEVERLY WARD M

Presidential Correspondence

Office
Room 94, x7610
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THE WHITE HOUSE _

o1 J -5 PIt 513

WASHINGTON PR

June 6, 1991

MEMORANDUM FOR PHIL BRADY

FROM:

SUBJECT:

SHIRLEY M. GREEW

Civil Rights reply

In line with our conversation about this

legislation, I want to update our robo to

reflect the House vote and the President's
continuing hope that his bill will be passed.
Attached is our rewrite of the WH Press

Release on the House vote. I suggest replacing
the next to the last paragraph of our

current robo (copy attached) with this new

paragraph.

APPROVE

DISAPPROVE

COMMENTS :
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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release June 5, 1991

STATEMENT BY THE PRESS SECRETARY

Although the President has indicated that the Democratic
leadership's civil rights bill passed by the House of
Representatives today is a quota bill that he intends to veto, we
are gratified by the number of votes in opposition to the
legislation. The 273-158 vote indicates strong support for

sustaining a Presidential veto.

We are disappointed that the President's civil rights legislation
was not approved Tuesday evening. It is a comprehensive bill
that fights discrimination and offers the Nation the best chance
to ensure equal opportunity in the workplace. The President
remains hopeful that anti-discrimination legislation which does
not produce quotas is enacted by Congress this year. We hope
that the President's proposed legislation will receive more
comprehensive consideration as this issue moves to the Senate.
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. THE WHITE HOUSE (B/C/N)

WASHINGTON

March 14, 1991

Dear Mrs. Bell:

On behalf of President Bush, thank you for your message about civil
rights legislation. The President believes that every individual
should have an equal opportunity to participate fully in our society
and that no one’s race, color, national origin, religion, sex, or
disability should be a barrier to advancement. To that end, the
Administration is committed to strengthening the power of and oppor-
tunities for individuals and families to break down barriers to
independence and self-reliance, wherever they exist, and to providing
hope to distressed individuals and communities.

Based on his belief that the strength of democracy is not in
bureaucracy ~-- it is in the people and their communities --
President Bush has announced his domestic agenda for expanding
opportunity and for promoting choice for individuals. Specifically,
the President has called for Congressional action on eight major
initiatives: educational choice; educational flexibility;
homeownership for low-income persons; enterprise zones; anti-
discrimination laws; community opportunity areas; the Social
Security earnings test; and anti-crime efforts.

The sum of these initiatives is opportunity, and the door to
opportunity must not be barred by discrimination. To guarantee
that every American enjoys equality of opportunity and access,
the Administration has worked vigorously to enforce existing laws
against discrimination. Further, where anti-discrimination laws
need improvement, the President has said, "I am committed to
refining them."

Consistent with that pledge, President Bush has asked Congress to
strengthen employment discrimination laws in order to remove
consideration of factors such as sex, race, religion, or national
origin from employment decisions. A major objective of his proposal
is to ensure that employers are both encouraged and required to
provide equal opportunity for all workers without resorting to
quotas or unfair preferences. In addition, the proposal provides
strong new remedies as a detarrent against sexual harassment in the
workplace, and it expands pishibitions against racial discrimination
in the performance of contracts.

. (3/14/91)
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President Bush believes that we can eliminate job discrimination
without departing from the principles of fairness that apply
throughout our legal system and without creating a litigation
bonanza that brings more benefits to lawyers than to victims. He
also believes that it is time for Congress to bring itself under the
same anti-discrimination requirements that it prescribes for others.

The President appreciates your sharing your views with him; and in
light of your interest, I am enclosing material that I hope you will
find informative. With the President’s best wishes,

Sincerely,

e, 77, Geent

Shirley M. Green

Special Assistant to the President
for Presidential Messages
and Correspondence

(3/14/91)

Mrs. Lillie Bell

Director,

Correspondence Analysis Section
Room 54A

0ld Executive Office Building
Washington, DC 20500

Enclosures: Attorney General’s 3/1/91 Letter
2/27/91 Fact Sheet
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