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LEADING COURT DECISIONS PERTINENT TO PROPOSED VOTING
RIGHTS ACT OF 1965

WILLIAMS v. MISSISSIPPI.
ERROR TO TUB SUPREME COURT OF TUINE STATE OF MISSISSIPPI.

No. 581. Argued and submitted March 18, 1898.--Decided April 25,1898.

The provisions in section 241 of the constitution of Mississippi prescribing the
qualifications for electors; in section 242, conferring upon the legislature power
to enact laws to carry those provisions into effect; in section 244, making abil-
ity to read any section of the constitution, or to understand it when read, a
necessary qualification to a legal voter; and of section 264, making it a neces-
sary qualification for a grand or petit Juror that he shall be able to read and.
write; and sections 2358, 3648 and 8644 of the Mississippi Code of 1892, with-
regard to elections, do not, on their face, discriminate between the white and
negro races, and do not amount to a denial of the equal protection of the law,
secured by the Fourteenth Amendment to the Constitution; and it has not been
shown that their actual administration was evil, but only that evil was possible
under them.
At June term 1896 of the Circuit Court of Washington County,

Mississippi, the plaintiff in error was indicted by a grand jury com-
posed entirely of white men for the crime of murder. On the 15th day
of June he made a motion to quash the indictments, which was in. sub-
stance as follows, omitting repetitions and retaining the language of
the motion as nearly as possible:

Now comes the defenidant in this cause, Henry Williams by name,
and moves the Circuit Court of Washington County, Mississippi, to
quash the indictment herein filed and upon which it is proposed tory
him for the alleged offence of murder: (1) Because the laws by which
the grand jury was selected, organized, summoned and charged, which
presented the said indictment, are unconstitutional and repugnant to
the spirit and letter of the Constitution of the United States of
America, Fourteenth Amendment thereof, in this, that the Constitu.
tion prescribes the qualifications of electors, and that to be a juror one
must be an elector; that the Constitution also requires that those offer.
ing to vote shall produce to the election officers satisfactory evidence
that they have paid their taxes; that the legislature is to provide means
for enforcing the Constitution, and in the exercise of this authority
enacted section 3643, also section 3644 of 1892, which respectively pro.
vide that the election commissioners shall appoint three election man-
agers, and that the latter shall be judges of the qualifications of electors,
and are required "to examine on oath any person duly re i tered and
offering to vote touching his qualifications as an elector.7' And then
the motion states that "the registration roll is not prima fadie evidence
of an elector's right to vote, but the list, of those persons having been
passed upon by the various district election managers of the county to
compose the registration book of voters as named in section 2358 of said
code of 1892, and that there was no registration books of voters pr•e•.
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PROPOSED VOTING RIGHTS ACT OF 1985

pared for the guidance of said officers of said county at the tim said
grand jury was drawn." It. is further alleged that there is no statute
of the State providing for the procurement of any registration books
of voters of said county, and (it is alleged in detail) ithe terms of the
constitution and the section of the code mentioned, and the discretiongiven to the officers, "is but a scheme on the part of the framers of that
constitution to abridge the suffrage of the colored electors in the State
of Mississippi on account of the previous condition of servitude by
granting a discretion to the said officers as mentioned in the several
sections of the constitution of the State and the statute of the State
adopted under the said constitution, the use of said discretion can be
and has been used in the said Washington County to the end com.
plained of." After some detail to the same effect it is further alleged
that the constitutional convention was composed of 134 members, only
one of whom was a negro; that under prior laws there were 190,000
colored voters and 69,000 white voters; the makers of the new constitu.
tion arbitrarily refused to submit it to the voters of the State for ap.
proval, but ordered it adopted, and an election to be held immediately
under it, which election was held under the election ordinances of the
said constitution in November, 1891 and the legislature assembled in
1892 and enacted the statutes complained of, for the purpose to die.
criminate aforesaid, and but for that the "defendant's race would have
been represented impartially on the grand jury which presented this
indictment," and hence he is deprived of the equal protection of the
laws of the State. It is further alleged that the State has not reduced
its reprlentation in Congress, and generally for the reasons aforesaid,
and because the indictment should have been returned under the con.
stitution of 1809 and statute of 1889 it is null and void. Thie motion
concludes as follows: "Further, the defendant is a citizen of the United
States, and for the many reasons herein named asks that the indictment
be quashed, and he be recognized to appear at the next term of the
oourt,"

This motion was accompanied by four affidavits, subscribed and
sworn to before the clerk of the court, on June 15 1896, to wit.:

lst. An affidavit of the defendant, "who, being duly sworn, deposes
and says that the facts set forth in the foregoing motion are true to
the best of his knowledge. of the languageof the constitution and the
statute of the State mentioned in said motion, and upon information
and belief as to the other facts, and that the affiant verily believes the
information to be reliable and true."

2d. Another affidavit of the defendant, "who, being first duly sworn,
deposes and says: That he has heard the motion to quash the indict.
meant herein read, and that lie thoroughly understands the same, and
that the facts therein stated are true, to the best of his knowledge and
belief. As to the existence of the several sections of the smate constitu.
tion, and the several sections of the state statute, mentioned in said
motion to qua.sh, further aillant states: That the facts stated in said
motion, touehing the manner and method peculiar to the said election,
by which the delegates to said constitutional convention were elected,
and the purpose for which said objectionable provisions were enacted,
and the fact that the said discretion complained of as aforesaid has
abridged the suffrage of the number mentioned therein, for the pur-
pose named therein; all such material allegations are true, to the best
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of the afilant's knowledge and belief, and the fact of the race and color
of the prisoner il this 'ause, and Ihe rai'1 and color of the voters of
the State whose elective franchise is abridged as alleged therein, and
the fact that they who are discriminated against, as aforesaid, are
citizens of the United States, and that prior to the adoption of the said
constitution and said statute thle said State was represented in Con-
gress by seven Representatives in tile lower House, and two Senators,
and that since the adoption of the said objectionable laws there has
been no reduction of said representation in Congress. All allegations
herein, as stated in said motion aforesaid, are true to the best of
affiant s knowledge and belief."

3d. An affidavit of John I1. Dixon, "who, being duly sworn, deposes
and says that he had heard the motion to quash the indictment filed
in the Henry •V•liams ertme, and thoroughly understands the same,
and that he mas alo heard the affidavit sworn to by said Henry Wil-
liamns, carefully read to him, and thoroughly understands the same.
And in the same manner the facts are swoiit to in the said affidavit, and
the samF e facts alleged therein upon information and belief, are hereby
adopted as in all thiings the sworn allegations of alhlinlt, alld the facts
alleged therein, as uomn knowledge and belief, are made hereby the
allegations of affiant. upon his knowledge anmd Lbelief."

4th. An affidavit of 0. J. Jones, "who, being duly sworn deposes
and say that, he hats read carefully the affidavit filed in the oiA/ Dixon
case sworn to by him (said C. J. ,Tones), and that he, said afliant thor-
oughly understands the same, and adopts the said allegations therein
as lis deposition in this case upon hearing this motion to quash the
indictnmi nt herein, and that said allegations are in all things correct
amd true as therein alleged."

The motion was denied and the defendant excepted. A motion was
then made to remove the cause to the United States Circuit Court.
based substantially on the same grounds as the motion to quash the
indictment. This was also denied and an exception reserved.

The accused was tried by a jury composed entirely of white men
and convicted. A motion for a new trial was denied, and the accused
sentenced to be hanged. An appeal to the Supreme Court. was taken
and the judgment of the court blow was affirmed.

The following are the amignmenta of error:
1. The trial court erred in denying motion to quash the indictment,

and petition for removal.
2. The trial court erred in denying motion for new trial, and pro-

nouncing death penalty under the verdict.
8. The Supreme Court erred in affirming the judgment of the trial

court.
The sections of the constitution of Mississippi and the laws referred

to in the motion of the plaintiff in error are printed in the margin. 1

'The three sections of article 12 of the constitution of the State of Mississippi above
referred to read as follows:

Section 241. "Brer male Inhabitant of thin State except Idiots, Insane perons and
toInin not taxed wh is a citizen of the United States, twenyon eas old and upwrs
who has resded in this State two years, and one rear in the leftin district. or Inttthei
incorprated city or town In which he offers to vote, and who Is duly registered as pro.
tide In this articlp, and who hns never Woen convicted of hribery, butrglary. theft arson,obtaining money or goods tinder false prtOnce., Ierjury, forgery, Pmheszlemint or figamr
and who has patid, on or before the lot (lay of iWebruary of &he year In which he shaijh
offer to vote, all tWxei whieh may have been legally required of him. and which he has
hallan opportunity of payhig according to law for the two preceding years, and who shall
produce to the offer holding the election ontisfactory evidence at he has paul mid

3



4 PROPOSED VOTING IIIGHTS ACT OF 19065

Mr. ,orliv, I. Jones for plaintiff in error.
Mr. C. B. M;teell, for defendant in error, submitted on his brief,
MR. JUsTICE McK1NNA., after stating the case, delivered the opinion

of the court.
The question presented is, are the provisions of 'the constitution of

the State of Mississippi and the laws enacted to enforce the same
repugnant to the Fourteenth Amendment of the Constitution of the
United States? That amendment and its effect upon the rights of the
colored race have been considered b)y this court in a number of cases,
and it has been uniformly held that the Constitution of the United
States, as amended, forbids so far as civil and political rights are
concerned, discriminations by the General Government, or by the
States, against aney citizen because of his race; but it has also been
held, in a very recent case, to ju:wtify a removal from a state court to
a Federal court of a cause in which such rights are alleged to be
denied, that such denial must be the result of the constitution or laws
of the State, not of the administration of them. Nor can the conduct

taxes. In declared to be a qualified elector: but any minister of the Gospel In charge of an
organized church shall be entitled to vote after six months' residence in the election district,
if otherwise quallfl,d."

Section 242. "The legislature shall provide by law for the registration of all persona
entitled to vote at any election, and all persons offering to register shall take the following
oath or affirmation : I,--------, do solemnly swear (or airm) that I am twenty-one
years old (or I will be before the next election in this county), and that I will bave
residtd In this State two years and ---------- election district of ---------- county for
one y,-sr next preceding the ensuing election (or If It be stated in the oath that the person
propoin to register Isn minister of the Gospel In charge of an organized church, thenI will be sufficient to aver therein two years' residence In the State and six months in said
election district) end am jiow In good faith a resident of the same, and that I am not
disqualified front voting by reason of having been convicted of any crime named In the
constitution of thO State as a disqualification to be an elector; that I will truly answer
all questions propounded to me concerning my antecedents so far as they relate to ny
right to vote, and also as to my residence before my citizenship In this district;, that I
will faithfully sup ,ort the Constitution of the United States and of the State of Misslusippi,
and will Ibeair true faith and alleglance to the same. So help me God.' In registering
voters In cities and towns not wholly In one election district the name of such city or town
may be Pubstituted in the oath for the election district. Any wilful and corrupt false
statement In Paid affidavit, or in answer to any material question propounded as herein
authorized shall be perjury.'

Section 244. "Oa after the first (lay of January. A.D. 1892. every elector shall, in
addition to the foiegoing qualifications, be able to rnad any section ofrt he constitution of
this State: or he shall be able to understand the son.,e when read to him, or give a resson-
able interpretation thereof. A new registration shall be made before the next ensuing
election after January the first. A.D. 1892."

Section 204 of article 14 of the constitution of the State of Mississippi. above referred
to. reads as follow:

Section 204. "No person shall be a grand or petit juror unless a qualified elector and
able to read and write; but the, want of any such qualification In any juror shall not vitiate
any Indictment or verdict. Thi legislature shall provide by law for procuring a list of
persons so qualified, and the drawing thlrefrom of grand and pietit Jurors for each term
of the ircult Court."

Tof rhet sections of the Code of 1892 of the State of Missimsippl, above referred to,#
read as follows:

Section 2358. Htw list of jurors procured.-"rhe hoard of suite Isors at the first mret.Ins in each year. or a subsequent meetingif not done t the first, shall select and make
a list of persons t, serve its JProro In the Circuit Court )or the next two terns to be held

more than thirty days afterwards, and as a guide In making the list. they shall use the
registration books of voters; sind It shall select and list the names of qualifiedd persons of
good Intelligenop, sound udgmnent and fair character, and shall take them as nearly as It
conveniently can front the several election districts In proportion to the number of the
qualified persons lit each, excluding all who have served on the regular panel within two
years, Itf her, he not n doeficeney of Jurorim."

Section Gi43. Mt nagers of ,lectlun aippoluted.--"Prlor to every election the eommls-
sloners of election -hall appoint three persons for eatch election dlstrlet to be managers
of the election, who shall not all be of the same poitltcal party. If suitable persons of
different political Isartles can be had in the district, ahd If any person appointed shall fall
to attend aitd serve,, the tnanagi)rs present, If any, may designate one to 1il his place, and
if the commissioners of electlou fall to rake the appointments, or in case of the failure
of all those appointed to attend and serve', any three qualified electors present when tile
polls should be opened may act as managers."

Section 3044. Duties and powers of manager.--"The managers shall take care that
the election Is conducted fairly and agreeably to law, and they shall be Judges of tho
qualifications of electors, and may examine on oath any n erle duly registered and offering
to vote touching his qualifications as an elector, whic oat any of the managers may
administer."
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of a criminal trial in a state court be reviewed by this court unless
the trial is had under some statute repugnant to the Constitution of
the United States, or was conducted as to deprive the accused of some
right or immunity secured to him by that instrument. Upon this
general subject this court in Gibson v. Missi~ssippi, 162. U.S. 566, 581,
after referring to previous cases, said: "But those cases were held to
have also decided that the Fourteenth Amendment was broader than
the proi .isions of section 641 of the Revised Statutes; that since that
section authorized the removal of a criminal prosecution before trial,
it did not embrace a case in which a right is denied by judicial actionduring a tHial, or in the sentence, or in the mode of executing the
sentence; that for such denials arising from judicial action after a
trial commenced, the remedy lay in the revisory power of the higher
courts of the State, and ultimately in the power of review which this
court may exercise over their judgments whenever rights, privileges
or immunities claimed under the Constitution or laws of the United
States are withheld or violated; and that the denial or inability to
enforce in the judicial tribunals of the States rights secured by any
law providing for the equal civil rights of citizens of the United States
to which section 641 refers and on account of which a criminal prosecu-
tion may be removed from a state court, is primarily, if not exclusively,
a denial of such rights or an inability to enforce them resulting from
the constitution or laws of the State rather than a denial first mada
manifest at or during the trial of the case."

It is not asserted bv plaintiff in error that either the constitution of
the State or its laws discriminate in terms against the negro race, either
as to the elective franchise or the privilege or duty of sitting on juries.
These results, if we understand plaintiff-in error, are alleged to be ef-
fected by the powers vested in certain administrative officers.

Plaintiff in error says:
"Section 241 of the constitution of 1890 prescrilbs the qualification

for electors; that residence in the State for two years, one year in the
precinct of the applicant, must be effected; that he is twenty-one years
or over of age, having paid all taxes legally due of him for two years
por to 1st ay of Fe ruary of the year he offers to vote. Not having

n convicted of theft, arson, rape, receiving money or goods under
fal*e pretences, bigamy, embezzlement.

"Section 242 of the constitution provides the mode of registration.
That the legislature shall provide by law for registration of all persons
entitled to vote at any election, and that all persons offering to register
shall take the oath; that they are not disqualified for voting by reason
of. any of the crimes named in the constitution of this State; that they
will truly answer all questions propounded to them concerning their
antecedents o far as they relate to the applicant's right to vote, and
also as to their residence before their citizenship in the district in which
such application for registration is made. The court readily sees the
scheme. If the applicant swears, as he must do, that he is not dlisquali-
fled by reason of the crimes specified, and that he has effected thd re-
quired residence, what right has he to answer all questions as to his
former residence? Section 244 of the constitution requires that the
applicant for registration after January, 1892, shall be able to read

any section of te constitution, or he shall be able to understand the
same (being any section of the organic law), or give a reasonable in-
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terpretation thereof. Now we submit that these provisions vest in tin
administrative officers the full power, under section 242, to ask all sorts
of vain, impertinent questions, and it is with that officer to say whether
the questions relate to the applicant's right to vote; this officer can re.
'oct Whomsoever he chooses, and register whomsoever lie chooses, for
he is vested by the constitution with that power: Under section 244 it
is left with the administrative officer to determine whether the appli.
cant reads, understands or interprets the section of the constitution
designated. The officer is the sole judge of the examination of the a.
plicant, and even though the applicant be qualified, it is left with tZe
officer to so determine' and the said officer can refuse him registration."

To make the possible dereliction of the officers the dereliction of the
constitution and laws, the remarks of the Supreme Court of the State
are quoted by plaintiff in error as to their intent. The constitution
provides for the payment of a poll tax, and by a section of the code its
payment cannot be compelled by a seizure and sale of property. We
gather from the brief of counsel that its payment is a condition of the
right to vote, and in a case to test whether its payment was or was not
optiona, Ratclilf v. Beale, 20 So. Rep. 865. the Supreme Court of the
State said: "Within the field of permissible action under the limita.
tons inposed by the Federal Constitution, the convention swept the
field of expedients, to obstruct the exercise of suffrage by the negro
race." And further the court said speaking of the negro race: "By
reason of its previous condition oI servitude and dependencies this
race had acquired or accentuated certain peculiarities of habit, of te.n-
perainent, and of character, which clearly distinguished it as i race
rom the whites. A patient1 docile people; but careless, landless,

migrator within narrow limits, without forethought; and its crun-
inal members ien to furtive offences, rather than the robust crimes
of the whites. Restrained by the Federal Constitution from discrimi-
nating against the negro race, the convention discriminates against its
characteristics, and the offenses to which its criminal members are
prone." But nothing tangible can be deduced from this. If weak-
ness were to be taken advantage of, it was to be done "within the field
of permlusible action under the limitations imposed by the Federal
Constitution," and the means of it were the allied characteristics of
the negro race, not the administration of the law by officers of the
State. Besides, the operation of the constitution and laws is not lim-
ited by their language or effects to one race. They reach weak and
vicious white men as well as weak and vicious black men, and whatever
is sinister in their intention, if anything, can be prevented by both
races by the exertion of that duty which voluntarily pays taxes and
refrains from crime.

It cannot be said, therefore, that the denial of the equal protection
of the laws arises primarily from the constitution and laws of Mis-
sissippi, nor is there any sufficient allegation of an evil and discrim-
mating administration of them. The only allegation is "... by grant-
ing a-discretion to the said officers, as mentioned in the several sec-
tions of the constitution of the State, and the statute of the State
adopted under the said constitution, the use of which discretion can
be and has been used by said officers in the said Washington C(oun-
ty to the end here complained of, to wit, the abridgment of -the elective
franchise of the colored voters of Washington County, that such citi-

6
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zens are denied the right to be selected as jurors to serve in the Cir-
cuit Court of the county, and that this denial to them of the right
to equal protect-ion and benefits of the laws of the State of Mississippi
on account of their color and race, resulting from the exercise of tie
discretion partial to the white citizens, is in accordance with and the
purpose and intent of the framers of the present constitution of said
State...

It will be observed that there is nothing direct and definite in this
allegation either as to means or time as affecting the proceedings
sgaiust the accused. There is no charge against the officers to whom
is submitted the selection of grand or petit jurors, or those who pro-cure the lists of the jurors. There is an allegation of the purpose of
the convention to disfranchise citizens of the colored race, but withthis we have no concern, unless the purpose is executed by the consti-
tution or laws or by those who administer them. If it is done in the
latter way, how or by what means should be shown. We gather from
the statements of the motion that certain officers are invested with
discretion in making up lists of electors, and that this discretion can
be and has been exercised against the colored race, and from these lists
jurors are selected. The Supreme Court of Mississippi, however, de-
cided, in a case presenting the same questions as the one at bar, "that
jurors are not selected from or with reference to any lists furnished

sby uch election officers." Diwon v. The State, Nov. 9, 1896, 20 So.
Re 839.Wedo not think that this case is brought within the ruling in Yiok
Wo v. Hopkins, 118 U.S. 356. In that case the ordinances passed on
discriminated against laundries conducted in wooden buildings. For
the conduct of these the consent of the board of supervisors was re-
quired, and not for the conduct of laundries in brick or stone buildings.
t was admitted that there were about 820 laundries in the city and

county of San Francisco, of which 240 were owned and conducted by
subjects of China, and of the whole number 810 were constructed of
wood, the same material that constitutes nine tenths of the houses of
the city, and that the capital invested was not less than two hundred
thousand dollars.

It was alleged that 150 Chinamen were arrested, and not one of the
persons who were conducting the other eighty laundries and who
were not Chinamen. It was also admitted "that petitioner and 200
of his countrymen similarly situated petitioned the board of super-
visors for permission to continue their business in the various houses
which they had been occupying and using for laundries for more than
twenty years, and such petitions were denied, and all the petitions of
those who were not Chinese, with one exception of Mrs. Mary Meagles,
were granted."

The ordinances were attacked as being void on their face, and as
being within the prohibition of the Fourteenth Amendment, but even
if not so, that they were void by reason of their administration. Both
contentions were sustained.

Mr. Justice Matthews said that the ordinance drawn in question
"does not describe a rule and conditions for the regulation of the use
of property for laundry purposes, to which all similarly situated may
conform. It allows without restriction the use for such purlpses of
buildings of brick or stone; but as to wooden buildings, constituting

45-2 a
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all those in previous use, divides the owners or occupiers into two
cases, not having respect to their personal character and qualifica.
tons for the business, nor the situation and nature rad adaptation of
the buildings themselves, but merely by an arbitrary line, on one side of
which are those who are permitted to pursue their industry by the mere
will and consent of the supervisors, and on the other those from whom
that consent is withheld, at their mere will and pleasure." The ordi.
nances therefore, were on their face repugnant to the Fourteenth
Amendment. The court, however, went further and said: "This con.
clusion and the reasoning on which it is based are deductions from the
face of the ordinance, as to its necessary tendency and ultimate actual
operation. In the present cases we are not obliged to reason from the
probable to the actual, and pass upon the validity of the ordinanie
complained of as tried merely by the opportunities which their terms
afford of unequal and unjust discrimination in their administration.
For the cases present the ordinances in actual operation, and the facts
shown establish an administration directed so exclusively against a
particular class of persons as to warrant and requite the conclusion
that, whatever may shave been the intent of the ordinances as adopted,
they are applied by the public authorities charged with their admin.
istration, and thus representing the State itself, with a mind so unequal
and oppressive as to amount to a practical denial by the State of that
equal protection of the laws which is secured to the petitioners, as to all
ot er persons, by the broad and Lenign provisions of the Fourteenth
Amendment to the Constitution of the United States. Though the
law itself be fair on its face and impartial in appearance yet, if it is
applied and administered by public authority with an evil eye and an
unequal hand, so as practically to make unjust and illegal discrimina.
tons between persons in similar circumstances, material to their right,
the denial of equal justice is still within the prohibition of the Consti.
utltion. This principle of interpretation has been sanctioned in He.

Sv. Ma7or of New York, 92 U.S. 259; (7ky Lung v. Freeman,
92 U.S. 6 75; E part. Virginia, 100 U.S. 3894 feaZ v. Delaare, 108
U.S. 870; and Soon Hing v. Orowtey, 118 U. . 708."

This comment is not applicable to the constitution of Mississippi and
its statutes. They do not on their face discriminate between the races,
and it has not been shown that their actual administration was evil,
only that evil was possible under them.

t follows, therefore, that the judgment must be



GUINN AND BEAL v. UNITED STATES.

CEWTIICATH FROM T'IM CIRCUIT COURT OF APPLUIS FOR TH) EIGHTH
CIRCUIT.

No. 96. Argued October 17, 1918-.-Decided June 21, 1915.
The so-called Grandfather Clause of the amendment to the constitution of

Oklahoma of 1910 Is void because it violates the Fifteenth Amendment to
the Constitution of the United States.

The Grandfather Clause being unconstitutional and not being separable from
the remainder of the amendment to the constitution of Oklahoma of 1910,
that amendment as a whole is Invalid.

The Fifteenth Amendment does not, in a general sense, take from the States
the power over suffrage possessed by the States from the beginning, but It
does restrict the power of the United States or the States to abridge or deny
the right of a citizen of the United States to vote on account of race, color
or previous condition of servitude.

While the Fifteenth Amendment gives no right of suffrage, as its command Is
self-executing, rights of suffrage may be enjoyed by reason of the striking
out of discriminations against the exercise of the right.

A provision in a state constitution recurring to conditions existing before the
adoption of the Fifteenth Amendment and the continuance of which conditions
that amendment prohibited, and making those conditions the test of the
right to the suffrage is In conflict with, and void under, the Fifteenth
Amendment.

The establishment of a literacy test for exercising the suffrage is an exercise
by the State of a lawful power vested in it not subject to the supervision of
the Federal courts.

Whether a provision In a suffrage statute may be valid under the Federal
Constitution, if it is so connected with other provisions that are Invalid, as
to make the whole statute unconstitutional, is a question of state law, but
in the absence of any decision by the state court, this court may, in a case
coming from the Federal courts, determine It for itself.

The suffrage and literacy tests in the amendment of 1910 to the constitution of
Oklahoma are so connected with each other that the unconstitutionality of
the former renders the whole amendment Invalid.
The facts, which involve the constitutionality under the Fifteenth

Amendment of the Constitution of the United States of the suffrage
amendment to the constitution of Oklahoma, known as the Grand.
father Clause, and the responsibility of election officers under § 5508,
Rev. Stat., and § 19 of the Penal Code for preventing people from
voting who have the right to vote, are stated in the opinion.

Mr. Joeepk1 W. Bailey, with whom Mr. (. B. Skuart Mr. A. 0. (ruce,
Mr. W. A. Ledbette, Mr. Norman Hakell and Mr. d. G. Hornor were
on the brief, for plaintiffs in error:

Determination of the constitutionality of the Grandfather Clause
in the Oklahoma constitution, not being necessary to a full solution
of this case, this court will not pass upon the constitutionality of such
provision. Atioater v. Hawett, 111 Pac. Rep. 802; Bishop on Stat.
Crime, §§ 805-806; Braxton C0mty v. We8t Virgitia, 208 U.S. 192;
Btrn.' v. tate 12 Wisconsin, 519; Devard v. Hoffman, 18 Maryland,
479; Lierpool 0 o. v. 1mm~qration Goinmi8sionerg, 118 U.S. 89; Mo.,

9
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Kane. & Tex. REy. v. Ferri#, 179 U.S. 608; §§ 19, 20, Penal Code; 5508,
Rev. Stats. (§ 19, Penal Code): .miti v. Indiana. 191 U.S. 139;
Cruce v. Cease, 114 Pac. Rep. 25i; New Orleans CaOaW Co. v. Heard,
47 LA. Ann. 1679.

As to the nature of suffrage, see Jameson on Const. Convention;
886.
Suffra 'in the States of the American Union is not controlled or

affected ry the Fourteenth Amendment to the Constitution of the
United States. Blaine's Twenty Years in Congress; Brannon's Four.
teenth Amendment, 77; Oofmldv. loryel. 4 Wash. C. C. 371; Miller's
Lectures on Const. 661; -Minor v. Happersett, 21 Wall. 162 Slug/hter
House cases, 16 Wa;l. 36; Strauder v. We8t Virgiv, 100 U.S. 803; 1
Willoughby's Constitution, 534; 2 Id. 488; 5 Woodrow Wilson's Hist.
Am. People.

The Grandfather Clause does not violate the Fifteenth Amend.
ment to the Constitution of the United States. Atwater v. Ha1.s8et,
111 Pac. Rep. 802; Dred Scott 04ae, 19 How. 393; Dodge v. Woolsey,
18 How. 3i1; Fairbanks v. United States 181 U.S. 2861 Fleteher v.
Peck, 6 Cranch, 87; Milks v. Green, 67 Fed. Rep. 818; Mills v. Green,
69 Fed. Rep. 852; Mitchel• v. Lippe•.cott, 2 Woods, 372; McOlure v.
Owen, 26 Iowa 253; McOre P . Unted State8, 195 U.S. 27; Pope v.
Williams, 193 U.S. 621; Southern R. R. v. Orton, 6 Sawyer, 82 Fed.
Rep. 478; State v. Grand Tru•k R. R., 8 Fed. Rep. 889; Stimson's
Fed. & State Const. 224; United States v. Reece, 92 MU.S. 214 United
States v. OCuickshank, 92 U.S. 542; United States v. Anftony, 11
Blatchf. 205: United Stales v. Des Aloines, 142 U.S. 545; Webster v.
Cooper, 14 How. 488: lWilliams v. Mississippi, 170 U.S. 214; Yick Wo
v. Hopkin, 118 U.S. 856.

Even though the exemption privilege provided in the Grandfather
Law may be invalid, yet, the body of the law may be permitted to
stand. Albany v. Stanley, 105 U.S. 305; Trade Mark Cases, 100 U.S.
82; Little Rook &•o. Ry. v. Worthen, 120 U.S. 97.

fhe exception does not deny or abridge the right to vote on account
of race, color, or previous condition of servitude.

The purpose ana motive which moved the legislature to submit and
the people to adopt the amendment are not subject to judicial inquiry.

The exception which is challenged as vitiating the entire amena-
ment, even if opn to judicial inquiry, is valid, because it applies with-
out distinction of race, color, or previous condition of servitude.

In support of these contentions, see Bailey v. Alabama, 219 U.S.
219; Crwe v. Cease, 28 Oklahoma, 271; Home Ins. Co. v. New York,
184 U.S. 594; Moeray v. United Stata, 195 U.S. 27; Ratoliffe v. Beal,
20 So. Rep. 865,; Smit v. indiana, 191 U.S. 138 , Soon Hing v. Crow-
ley, 118 U.S 7038 United States v. Reese, 92 H.S. 214- Wlliamns v.
Mississippi, i70 U.S. 213; Yick Wo v. Hopkins, 118 U.9. 856.

Mr. Soliitor General Davis for the United States:
The questions propounded by the Circuit Court of Appeals are raised

bythe facts as certfled and are indispensable to a determination of
the cause.

The answer to the second question propounded by the court, is that
the Grandfather Clause of the amendment to the constitution of Okla-
homa of the year 1910 is void because it violates the Fifteenth Amend-
ment.
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The so-called Grandfather Clause incorporates by reference the laws
of those States which in terms excluded negroes from the franchise
on January 1, 1866, because of race, color, or condition of servitude,
and so itslf imphedly excludes them for the same reason.

The doctrine of incorporation by reference has been frequently
enunciated and applied. Bank for SavinA# v. Collector, 8 Wall. 495;
Donnelly v. United States 228 US. 243; 1Ex part Crow Dog, 109 U.S.
556; In re Heath, 144 T.S. 92; In re !Hhort, 150 U.S. 653 United
States v. Le Bris, 121 U.S. 278; Viterbo v. Friedlander, 120 U.S. 707.
See also: Endlich, Interp. Stats § 492; Potter's Dwarris, pp. 190-192,
218 Sutherland, Statutes, 2d ed., § 405.

What is implied in a statute is as much a part of it as what is ex-
pressed. Gelpoke v. Dubuque, 1 Wall. 175k 220; United S'tates v. Bab-
1it, 1 Black, l5, 61; Wilson County v. Third Nat. Bank, 103 U.S. 770,
778.

Whether at a given time a man was entitled to vote is a mixed ques-
tion of law and fact, to be resolved only by consulting the law fixing
the qualifications for suffrage and then the facts as to his possession of
those qualifications.

While the Fifteenth Amendment did not confer the right of suf-
frage upon anyone, it did confer upon, citizens of tlhe United States
from and after the date of its ratification the right not to be discrimi-
nated against in the exercise of the elective franchise on account of
race, color, or previous condition of servitude. United States v. Reese,
92 U.S. 214; United States v. C,0'kskank 92 U.S. 542.

In all cases where the former slave-holding States had(1 not removed
from their constitutions the word "white" as a qualification for voting,
the Fifteenth Amendment did in effect confer upon the negro the right
to vote, because, being paramount to the State law it annulled the
discriminating word "white" and thus left him in the enjoyment of
the same right as white persons. Exo part Yarbroulgh, 110 U.S. 051;
Ned v. Delazware 108 U.S. 870.

If, therefore, the date fixed in the Grandfather Clause had been the
year 1871-after the adoption of the Fifteenth Amendment-instead
of the year 1866, the constitutions and laws to which it referred, and
which were by such reference made a part of it., would have been
already purged of the vice of racial discrimination, and the amend-
ment itself would have been likewise free from it. To reflect upon
the change which would be wrought in the meaning of this Grand-
father Clause b the substitution of the year 1871 for the year 1866
is to be confirmed in the conviction of its utter invalidity.

The necessary effect and operation of the Grandfather Clause is to
exclude practically all illiterate negroes and practically no illiterate
white men and from this its unconstitutional purpose may legitimately
be inferred.

The census statistics show that the proportion of negroes qualified
under the test imposed by the Grandfather Clause is as inconsiderable
as the proportion of whites thereby disqualified.

In practical operation the amendment inevitably discriminates be.
tween the class of illiterate whites and illiterate blacks as a class, to
the overwhelming disadvantage of the latter.

The necessary effect and operation of a state statute or constitu.
tional amendment may be considered in determining its validity under

11
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the Federal Constitution. Bailey v. Alabama, 219 U.S. 219; Ho Ah
Kow v. Nunan, 5 Sawyer, 552; -Home Intrance Oo. v. New York, 134
U.S. 594, 598; Yierk Wo v. Hopkins, 118 U.S. 356. See also: Brimmer
v. Rebm an, 138 U.S. 78, 82; Ohy Lung v. Freeman, 92 U.S. 275, 278'
Dobbins v. Los Angeles, 195 U.S. 223, 240; Henderon v. Mayor o)
N.'., 92 U.S. 259,268; Loehner v. New York, 198 U.S. 45,04; McCroy
v. United States, 195 U.S. 27, 60. See also: Maxwell v. Dow, 176
U.S. 581; Minnesota v. Barber, 136 U.S. 313, 319; Mis'ouri v. Lewis,
101 U.S. 22, 32; Quong Wing v. Kirkendall, 223 U.S. 59, 63. Dis.
tinguishing-Barbier v. Con nolly, 113 U.S. 27; ,oon Hing v. Crowley,
113 U.S. 703; and Williams v. M..uissippi, 170 U.S. 213.

The answer to the first question propounded by the court is that the
Grandfather Clause being in violation of the Fifteenth Amendment
and void, the amendment of 1910 to the constitution of Oklahoma as
a whole is likewise invalid. The unconstitutional portion of the
amendment is not separable from the remainder. Connolly v. Union
Sewer Pipe Co., 184 U.S. 540, 564-565; Reagan v. Farmer8' Loan &
Trust (o., 154 U.S. 362, 395.

The first question certified by the Circuit Court of Appeals should
be answered in the negative; the second question in the affirmative.

Mr. Moorfleld Storey for the National Association for the Advance-
ment of Colored People:

All discrininations respecting the right to vote on account of color
are unconstitutional.

Whether the Oklahoma amendment constitutes such a discrimina-
tion is to be determined by its purpose and direct, and not by its
phraseology alone.

The undoubted purpose and effect of the amendment is to discrimi.
nate against colored voters. Anderson v. Myers, 182 Fed. Rep. 223;
Bailey v. Alabama, 219 U.S. 219; Brimnwr v. Rebman, 138 LTS. 78;
Collins. v. New Hampshire, 171 U.S. 30; Chy Lung v. Freeman, 92
U.S. 275; Galveston &o. Ry. v. Temas-, 210 U.S. 217; Giles v. Harris,
189 U.S. 475; Giles v. Teasley, 193 U.S. 146; Graver v. Faurot, 162
U.S. 435; Hannibal & St. Jo. R. R. v. Hwen, 95 U.S 465; Henderson
v. Mayor of New York-, 92 U.S. 259; Lochner v. New York, 198 U.S.
45; Maynard v. Hecht, 151 U.S. 324; Minnesota v. Barber. 186 U.S.
313; Mobile v. Watson, 116 U.S. 289; New Hamp8hire v. Louisiana,
108 U.S. 76; People v. Albertson, 55 N.Y. 50; People v. (7ompagnie
G44nrale, 107 U.9. 59; Postal Tel.-Cable v. Taylor, 192 U.S. 64 ; Skhol-
lenberger v. Pennsylvania. 171 U.S. 1; Scott v. Donald, 165 U.S. 58;
Smith v. St. Louis &. So. IV. By., 181 U.S. 248; 8tate v. Jones, 66 Ohio
St. 453; Strauder v. West Vi;rginia, 100 U.s. 303; Voiqht v. Wright,
141 U.S. 62; Williams v. Mississippi, 170 U.S. 213; ko parte f'ar-
brough, 110 U.S. 651.

Mr. J7. A filed i hriel^ amvm , tt-me.
Mr. John H. Burford and Mr. John A'mbry filed a brief as amici

curiae.
MR. CJIEF, JtVsT1CE Wxiim delivered the opinion of the court.
This case is before us on a certificate drawn by the. court below as

the basis of two questions which aro submitted for our solution in
order to enable the court correctly to decide issues in a case which
it has under consideration. Those issues arose from an indictment and

12
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conviction of certain election officers of the State of Oklahoma (the
lan tiffs in error) of the crime of having conspired unlawfully, wil.

fully and fraudulently to deprive certain negro citizens on account of
their race and color of a right to vote at a general election held in
that State in 1910, they being entitled to vote under the state law and
which right was secured to tlem by the Fifteenth Amendment to the
Constitution of the ITjfited States. The prosecution was directly
concerned with §5508, Rev. Stat., niow § 19 of the Penal Code which
is as follows:

"If two or more persons conspire to injure, oppress, threaten, or
intimidate any citizen in the free exercise or enjoyment of any right
or privilege secured to him by the Constitution or laws of the United
States, or because of his having so exercised the same, or if two or
more persons go in disguise on the highway, or on the premises of an.
other, with intent to prevent or hinder his free exercise or enjoyment of
any right or privilep so secured, they shall be fined not more than five
thousand dollars and imprisoned not mnore than ten years, and shall,
moreover, be thereafter ineligible to any office, or place of honor
profit, or trust created by the Constitution or laws of the United
States."

We concentrate and state from the certificate only matters which we
deem essential to dispose of the questions asked.

Suffrage in Oklahoma was regulated by § 1 Article III of the Con-
stitution under which the State was admitted into the Union. Shortly
after the admission there was submitted an amendment to the Con-
stitution making a radical change in that article which was adopted
prior to November 8, 1910. At an election for members of Congress
which followed the adoption of this Amendment certain election of-
ficers in enforcing its provisions refused to allow certain negro citizens
to vote who were clearly entitled to vote under the provision of the
Constitution under which the State was admitted, that is before the
amendment, and who, it is equally clear, were not entitled to vote
under the provision of the suffrage amendment if that amendment
governed. The persons so excluded based their claim of right to vote
upon the original Constitution and upon the assertion that the suffrage
amendment was void because in conflict with the prohibitions of the
Fifteenth Amendment and therefor afforded no basis for denying
them the right guaranteed and protected by that Amendment. And
upon the assumption that this claim was justified and that the elec-
tion officers had- violated the Fifteenth Amendment in denying the
right to vote, this prosecution, as we have said, was commenced. At
the trial the court instructed that by the Fifteenth Amendment the
States were prohibited from discriminating as to suffrage because of
race, color, or previous condition of servitude and that Congress i'
pursuance of the authority which was conferred upon it by the very
terms of the Amendment to enforce its provisions had enacted the fol-
lowing (Rev. Stat., 2004).:

"Al citizens of tie United States who are otherwise qualified by
law to vote at any election by the people of any State, Territ-ry
district,.., municipality, . . , or other territorial subdivision, s'iall
be entitled and allowed to vote at all such elections, without distinc-
tion of race, color, or previous condition of servitude; any constitu-
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tion, law, custom, usage, or regulation of any State or Territory, or by
or under its authority, to the contrary notwithstanding."

It then instructed as follows:
"The State amendment which imposes the test of reading and writing

any section of the State constitution as a condition to voting to peionot on or prior to Januar 1,1866, entitled to vote under some form of
government, or then resident in some foreign nation, or a lineal do.
scendant of such person, is not valid, but you may consider it in so far
as it was in good faith relied and acted Upon by the defendants in
ascertaining their intent and motive. If you believe from the evidence
that the do endants formed a common design and cooperated in deny.
ing the colored voters of Union Township precinct, or any of them,
entitled to vote, the privilege of voting, but this was due to a mistaken
belief sincerely entertained by the dendants as to the qualifications
of the voters--that is, if the motive actuating the defendants w'as hon.
est, and they simply erred in the conception of their duty-then the
criminal intent requisite to their guilt is wanting and they cannot be
convicted. On the other hand, if they knew or believed these colored
persons were entitled to vote, and their purpose was to unfairly and
fraudulently deny the right of suffrage to them, or any of then en.
titled thereto, on account of their race and color, then their purpose
was a corrupt one, and they cannot be shielded by their official posi.
tions."

The questions which the court below asks are these:
"1. as the amendment to the constitution of Oklahoma, heretofore

set forth, valid?
"2. Was that amendment void in so far as it attempted to debar from

the right or privilege of voting for a qualified candidate for a Member
of Congress in Oklahoma, unless they were able to read and write any
section of the constitution of Oklahoma, negro citizens of the UTnited
States who were otherwise qualified to vote for a qualified candidate
for a Member of Congress iin that State, but who were not, and none
of whose lineal ancestors was, entitled to vote under any form of gov-
ernment on January 1,1866, or at any time prior thereto, because they
were then slaves I"

As these questions obviously relate to the provisions concerning
suffrage in tie original constitution and the amendment to those pro-
visions which forms the basis of the controversy, we state the text of
both. The original clause so far as material was this:

"The qualified electors of the State shall be male citizens of the
United States, male citizens of the State, and male persons of Indian
descent native of the United states, who are over the age of twenty-one
years, who have resided in the State one year, in the county six months,
and in the election precinct thirty days, next preceding the election at
which any such elector offers to vote."

And tWhi is the amendment:
"No person shall be registered as an elector of this State or be allowed

to vote in any election herein unless he be able to read and write any
section of the constitution od the State of Oklahoma; but no person
who was, on January 1,1866, or at any time prior thereto, entitled to
vote under any form of government, or who at that time resided in
some foreign nation, and no lineal descendant of such person, shall be
denied the iight to register and vote because of his inability to so read
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and write sections of such constitution. Precinct election inspectors
having in charge the registration of electors shall enforce the provi-
sions of this section at the time of registration, provided registration
be required. Should registration be dispensed with, the provisions of
this section shall be enforced by the precinct election officer when
electors apply for ballots to vote."

Considering the questions in the light of the text of the suffrage
amendment it is apparent that they are twofold because of the twofold
character of the provisions as to suffrage which the amendment con-
tains The first question is concerned with that provision of the amend-
ment which fixes a standard by which the right to vote is given upon
conditions existing on January 1, 1866, and relieves those coming
within that standard from the standard based on a literacy test which
is established by the other provision of the amendment. The second
question asks as to the validity of the literacy test and how far, if
intrinsically valid it would continue to exist and be operative in the
event the standard based upon January 1, 1866, should be held to be
illegal as violative of the Fifteenth Amendment.

1'o avoid that which is unnecessary let us at once consider and sift
the propositions of the United States on the one hand and of the
plaintiffs in error on the other, in order to reach with precision the
iral and final question to be considered. The United States insists
that the provision of the amendment which fixes a standard based
apon January 1, 1866, is repugnant to the prohibitions of the Fifteeth
Amendment because in substance and effect that provision, if not an
express, is certainly an open repudiation of the Fifteenth Amendment
and hence the provision in question was stricken with nullity in its
in(*ption by the self-operative forces of the Amendment, and as the
result of the same power was at all subsequent times devoid of any
vitality whatever.

For the plaintiffs in error on the other hand it is said the State
have the power to fix standards for suffrage and that power was not
taken away by the Fifteenth Amendment but only limited to the
extent of the prohibitions which that Amendment established. This
being true, as the standard fixed does not in terms make any discrimi-
nation on account of race, color, or previous condition of servitude,
since all, whether negro or white, who come within its requirements
enjoy the privilege of voting, there is no ground upon which to rest
the contention that the provision violates the Fifteinth Amendment.
This, it is insisted, must be the case unless it is intended to expressly
deny the State's right to provide a standard for suffrage, or what is
equivalent thereto, to assert: a, that the judgment of the State exercised
in the exertion of that power is subject to Federal judicial review or
supervision, or b, that it may be questioned and be brou ht within
the prohibitions of the Amendment by attributing to thelegislative
authority an occult motive to violate the Amendment or by assuming
that an exercise of the otherwise lawful power may be invalidated
because of conclusions concerning its operation in practical execution
and resulting discrimination arising therefrom, albeit such discr',n-
niation was not expressed in the standard fixed or fairly to be implied
but simply arose from inequalities naturally inhering in those who
must come within the standard in order to enjoy the right to vote.

45-200--65----8
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On the other hand the United States denies the relevancy of thee
contentions. -It says state power to provide for suffnrge is not disputed,
although, of course, the authority of the Fifteenth Amendment. and the
limit on that power which it Imposes is insisted upon. Hence, no
assertion denying the right of a State to exert judgment and discretion
in fixing the qualification of suffrage is advanced and no right to ques.
tion the motive of the State in establishing a standard as to such
subjects under such circumstances or to review or supervise the same
is relied upon and no power to destroy an otherwise valid exertion of
authority upon the mere ultimate operation of the power exercised is
asserted. And applying these principles to the very case in hand tie
argument of the Government in substance says: No question is raised
by the Government. concerning the validity of the literacy test, provided
for in the amendment under consideration as an independent standard
since the conclusion is plain that that test rests on the exercise of state
judgment and therefore cannot be here assailed either by .disregarding
the State's power to judge on the subject or by testing its motive in
eiketing the provision. The real question involved, so the argument
of the enmient insists, is the repugnancy of the standand which the
amendment, makes, based upon the conditions existigon January 1,
1866, because on its face and inherently considering the substance of
things, that standard is a mere denial of the restrictions imposed by
the prohibitions of the Fifteenth Amendment and by necessary result
re-creates and perpetuates the very conditions which the Amendment
was intended to destroy. Front this it. is urged that. no legitimate
discretion could have entered into the fixing of such standard which
involved only the determinationto directly set at. naught. or by indirect.
tion avoid the commands of the Amendment. And it ;s insisted that
nothing contrary to these propositions is involved in the contention of
the Government that if thie standard which the suffrage amendment
fixes based upon the conditions existing on January 1, 1866, be fotnd
to be void for the reasons urged, the other and literacy test is also void,
since that contention trsts, not upon any assertion on the part. of the
Government of any abstract. repugnany of the literacy test to the
prohibitions of the Fifteenth Amendment, but upon the relation be-
tween that test and the other as formulated in the suffrage amendment
and the inevitable result which it is deemed must follow from holding
it to be void if the other is so declared to be.

Looking comprehensively at these contentions of the parties it
plainly results that the conflict between them is much narrower than
it would seem to be because the premise which the arguments of the
plaintiffs in error attribute to the propositions of the United States
is by it denied. On the very face of things it is clear that the United
States disclaims the gloss put upon its contentions by limiting them
to the propositions which we have hitherto pointed out, since it. rests
the contentions which it makes as to the assailed provision of the
suffmge amendment solely upon the ground that it involves an unmis-
takable, although it. may bi a somewhat disguised, refusal to give
effect, to the prohibitions of the Fifteenth Amendment by creating a
standard which it is repeated but. calls to life the very .c0ditions which
that. Amendment was adopted to destroy and which it had destroyed.

The questions then are: (1) Giving to the propositions of the (lov-
eminent the interpretation which tlie Government puts upon them
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and assuming that the suffrage, provision has the significance which
the Government assumes it. to have, is that. provision as 1 matter of
law repugnant to the Fifteenth Amendment. ? which leads uts of murse
to consider the operate ion and effect of tei Fifteenth Amendment. (2)
If yes, hat.s the assailed aniendinent. in so far Its it fixeS a standard
for voting as of January 1, 1866, the meaning' which the Government.
attl rlUtes to it . which lead us to analyze and interpret that provision
of the amendment. (3) If the investigation as to the two prior
subjects establishes that the standard fixed as of Jlniuary 1, 1806, is
void, what if any effort. d(oes that conclusion have l)Oil the literacy
standard otherwise established by the amendment.? which involves
determining whether that standat~l, if legal, may survive the recogni.
tion of the fact that the other or 1866 standard has not and never
had any legal existence. Let us consider these subjects under separate
headingS

1. The operation and effect of the Fifteenth Amendment.
This is its text:

"Section 1. The right of citizens of the United States to vote shall
not, be denied or abridged by the United States or by iny State on
account of race, color, or previous condition of servitude.

"Section 2. The (ongress shall have power to enforce this article
by a )propriatle legislation."

(a Beyond doubt, the Amendlment does not take away from the
state governments in a general sense the power over suttrage which
has belonged to those governments from the beginning andw without
the imSsession of which, power the whole fabric upon which the
division of state and national atilhority under the Constitution and
the organzat ion of both governments rest would he without support.
and both the authority of the nation and the State would fall to tile
ground. In fact, the very comnnnd of the Amendment. recognizes
the oMssession of the general power by the Statel since the Amend-
ment seeks to regulate its exercise as to the particular subject. with
which it. deals.

(b) But it is equally Ieyond the possibility of question that thln
Amendment in express terns restricts the power of tile Urnited States
or the States to abridge or deny the right of at citizen of the United
States to vote on account of race, color or previous condition of servi-
tude. The restriction is coincident with the power and prevents its
exertion in disregard of the command of the Amendment. But while
this is true, it Is true also that the Amendment does not change,
modify or deprive the States of their full power as to suffrage except
of course as to the subject with which the Anmenduient deals and to
the extent that obedience to its command is necessary. Thus the
authority over suffrage which the States posse and tiae limitation
which the Amendment. imposes are coordinate and one may not
destroy the other without bringing about the destruction of both.

(c) While in the true sense, t herefore, the Amendment gives no right
of suffrage, it was long ago recognized that in operation its prohibitl'on
might. measurably have that effect,; that is to sas that. as the command
of the Amendment was self-execut in# and reached without legislative
action the conditions of diserimination against which it was aimed,
the result, might arise that. as a consequence of the striking down of a
discriminating clause a right of suffrage would be enjoyed by reason of
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the generic character of the provision which would remain after the
discrimination was stricken out. Ex parte Yarbroug,, 110 U.S. 651;
Neai v. Delativare, 103 U.S. 370. A familiar illustration of this doctrine
resulted from the effect of the adoption of the Amendment on state
constitutions in which at the time of the adoption of the Amendment
the right of suffrage was conferred on all white male citizens, since
by the inherent power of the Amendment the word white disappeared
and therefore all male citizens without discrimination on account of
race, color or previous condition of servitude came under the generic
grant of suffrage made by the State.

With these principles before us how can there be room for anly serious
dispute concerning the repugnancy of the standard based upon Jan.
uary 1, 1866 (a date which preceded the adoption of the Fifteenth
Amendment), if the suffrage provision fixing that standard is suscep.
tible of the significance w; ich the Government attributes to it? In.
deed, there seems no escape from the conclusion that to hold that there
was even possibility for dispute on the subject would be but to declare
that the Fifteenth Amendment not only had not the self-executing
power which it has been recognized to have from the beginning, but
that its provisions were wholly inoperative because susceptible
of being rendered inapplicable by mere forms of expression embody.
ing no exercise of judgment and resting upon no discernible reason
oter than the purpose to disregard the prohibitions of the Amend.
ment by creating a standard of voting which on its face was in sub.
stance but a revitalization of conditions which when they prevailed
in the past had been destroyed by the self-operative force of the
Amendmend.

& The standard of January 1, 1860, flooed in Me suffrage amend.
mnent and its * * / 0awe
ý The inquiry of course here is, Does the amendment as to the par.

ticular standard which this heading embraces involve the mere refusal
to comply with the commands of the Fifteenth Amendment as pre.
viously stated I This leads us for the purpose of the analysis to recur
to the text of the suffrage amendment. Its opening sentence fixes the
literacy standard which is all-inclusive since it is general in its ex-
pression and contains no word of discrimination on account of race
or color or any other reason. This however is immediately followed
by the provisions creating the standard based upon the condition
existing on January 1, 1866, and carving out those coming under that
standard from the inclusion in the literacy test which would have
controlled them but for Clte exclusion thus expressly provided for.
The provision is this:

"But 4o person who was, on January 1, 1866, or at any time prior
thereto, entitled to vote under any form of government, or who at that
time resided in some foreign nation, and no lineal descendant of such
person, shall be denied the right to register and vote because of his
inability to so read and write sections of such constitution."

We have difficulty in ding words to more clearly demonstrate the
conviction we entertain that this standard has the characteristics which
the Government attributes to it titan does the mere statement of the text.
It is true it contains no express words of an exclusion front the stand-
ard which it establishes of any person on account of race, color, or pre-
vious condition of servitude prohibited by the Fifteenth Amendment,

18
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but the standard itself inherently brinp. that result, into existence since
it is based purely upon a period of time before the enactment. of the
Fifteenth Amendment and makes that period the controlling and domi-
nant test of the right of suffrage. In other words, we seek in vain for
any ground which would sustain any other interpretation but that the
provision, recurring to the conditions existing before the Fifteenth
Amendment was adopted and the continuance of which the Fifteenth
Amendment prohibiWto proposed býy in substance and effect lifting
those conditions over to a period of time after the Amendment to make
them the basis of the right to suffrage conferred in direct and positive
disregard of the Fifteenth Amendment. And the same result, we are
of opinion is demonstrated by considering whether it is possible to dis-
cover any basis of reason for the standard thus fixed other thaan the
purpose above stated. We say this because we are unable to discover
how, unless the prohibitions of the Fifteenth Amendment were con-
sidered, the slightest reason was afforded for basing the classification
upon a period of time prior to the Fifteenth Amendment. Certainly
it cannot be said that there was any peculiar necromancy in the time
named which engendered attributes affecting the qualification to vote
which would not exist at another and different period unless the Fif-
teenth Amendment was in view*

While these considerations establish that the standard fixed on the
basis of the 1866 test is void, they do not enable us to reply even to the
first question asked by the court below since to do so we must consider
the literacy standard established by the suffrage amendment and the
possibility of its surviving the determination of the fact that the 1866
standard never took life since it was void front the beginning because
of the operation upon it of the prohibitions of the Fifteenth Amend-
ment. And this brings us to the last heading:

3. The determination of the vt'idity of the kitemy tert and the
posshility of its atrvivin the disapp ance of the 1866 stmdard
u'tA. WhiAw it i8 aesookited i4 the M ra e a.endnwn.

No time need be spent on the question of the validity of the literacy
test considered alone since as we have seen its establishment was but
the exercise 'by the State of a lawful power vested in it not subject
to our supervision, and indeed, its validity is admitted. Whether this
test is so connected with the other one relating to the situation on
January 1,1866, that the invalidity of the latter requires the rejection
of the former is really a question of state law but in the absence of
any decision on the subject by the Supreme (ourt of the State, we
must determine it for ourselves. We are of opinion that neither
forms of classification nor methods of enumeration should be made the
basis of striking down a provision which was independently legal
and therefore was lawfully enacted because of the removal of an
illegal provision with which the legal provision or provisions may
have been associated. We state what we hold to be the rule thus
strongly because we are of opinion that on a subject like the one
under consideration involving the establishment of a right whose
exercise lies at the very basis of government a much more exacting
standard is required than would ordinarily obtain where the influence
of the declared unconstitutionality of one provision of a statute upon
another and constitutional provision is required to be fixed. Of course,
rigorous as is this rule and imperative as is the duty not to violate it,
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it does not mean that it applies in a case where it expressly appears
that a contrary conclusion must be reached if the plain letter and
necessary intendment of the provision under consideration so ýompel;
or where such a result is rendered necessary because to follow the
contrary course would give rise to such an extreme and anomalous
situation as would cause it to be impossible to conclude that it could
have been upon any hypothesis whatever within the mind of the law.
making power.

Does the general rule here govern or is the case controlled by one or
the other of the exceptional conditions which we have just slated, is
then the remaining question to be decided. Coming to solve it, we are of
opinion that by a consideration of the text of the suffrage amend.
meant insofar as it deals with the literacy test and to the extent that it
creates the standard based upon conditions existing on January 1,
1866, the case is taken out of the general rule and brought under the
first of the exceptions stated. We say this because in our opinion the
very language of the suffrage amendment expresses, not by implication
nor by forms of classification nor by the order in which they are made,
but by direct and positive language the command that the persons
embraced in the 1866 standard should not be under any conditions
subjected to the literacy test, a command which would be virtually set
at naught if on the obliteration of the one standard by the force of the
Fifteenth Amendment the other standard should be held to continue
in force.

The reasons previously stated dispose of the case and make it lain
that it is our duty to answer the first question, No, and the second, Yes;
but before we direct the entry of an order to that effect we come briefly
to dispose of an issue the consideration of which we have hitherto post.
poned from a desire not to break the continuity of discussion as to the
general and important subject before us.

In various forms of statement not challenging the instructions given
by the trial court concretely considered concerning the liability of the
election officers for their official conduct, it is insisted that as in comiec-
tion with the instructions the jury was charged that the suffrage
amendment was unconstitutional because of its repugnancy to the
Fifteenth Amendment, therefore taken as a whole the charges was
erroneous. But we are of opinion that this contention is without raerit,
especially in view of the doctrine long since settled concerning thj self-
executing power of the Fifteenth Amendment and of what we have
held to be the nature and character of the suffrage amendment in ques-
tion. The contention concerning the inapplicability of § 5508, Rev.
Stat., now § 19 of the Penal Code, or of its repeal by implication is
fully answered by the ruling this day made in United State8 v. Afosley,
No. 180, post, p. 383.

We answer the first question, No, and the second question, Yes.
And it wil be 8o certified.

Mi. JumcF. McRzyNOLS took no part in the consideration and
decision of this case.
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LASSITER v. NORTHAMPTON COUNTY

BOARD OF ELECTIONS.

APP.L PItOlM THA SUPREME COURTT OF NORTH CAROLINA.

No. 584. Argued May 18-19, 1959.-Decided June 8, 1959.

1. A State may, consistently with the Fourteenth and Seventeenth Amendments,
apply a literacy test to all voters Irrespective of race or color. Guinn v.
United Statee, 238 U.S. 347. PS "3.

2. The North Carolina requirement here involved, which In applicable to mem.
bers of all races and requires that the prospective voter "be able to read and
write any section of the Constitution of North Carolina in the English lan-
guage," does not on Its face violate the Fifteenth Amendment. Pp. 5-44.

248 N.C. 102,102 KR 2d 8% affirmed.
Sanw.nel A. Mitchell argued the cause for appellant. With him on

the brief were Herman L. Taylor and Javne R. Walker, Jr.
I. Beverly Lake argued the cause and flied a brief for appellee.
Malcolm B. Seawell, Attorney General of North Carolina, and

Rlpdh Moody, Assistant Attorney General, filed a brief for the State
of North Carolina, as aymnicue cwiae, urging aflirmance.

MW. Jusrtce Do)uoLs delivered the opinion of the Court.
This controversy started in a Federal District. CourL Appellant,

a Negro citizen of North Carolina, sued to have the literacy test for
voters prescribed by that State declared unconstitutional and void.
A three-judge court was convened. That court noted that the literacy
test was part, of a provision of the North Carolina Constitution that
also included a grandfather clause. It said that the grandfather
clause plainly would be unconstitutional under GWnn v. t~dted State#,
238 U.S. 847. It noted, however, that the North Carolina statute
which enforced the registration requirements contained in the State
Constitution had been superseded by a 1957 Act and that the 1957 Act
does not contain the grandfather clause or any reference to it. But
being uncertain as to the significance of the 1957 Act and deeming it
wise to have all administrative remedies under that Act exhausted
before the federal court acted, it stayed its action, retaining jurisdic-
tion for a reasonable time to enable appellant to exhaust her admin-
istrative remedies and obtain from the state courts an interpretation of
the statute in light of the State Constitution. 152 F. Supp. 295.

Thereupon the instant case was commenced. It started as an admin-
istrative proceeding. Appellant applied for registration as a voter.
Her registration was denied by the registrar because she refused to
submit to a literacy test as required by the North Carolina statute.'

I This Act, pawed in 1951' provides In 1163-28 as follows:
"Every person presenting himself for registration shall be able to read and write any

section of the Constitution of North Carolina In tbe Engll'h language. It 'shall be the
duty of each registrar to administer the provisions of this section."

Sections 168-28.1, 163-28.2, and 168-428.8 provide the administrative remedies pursued
In this case.
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She appealed to the County Board of Elections. On the do nvo
hearing before that Board appellant again refused to take the literay
test and she was again denied regmistration for that reason. She
sp ed to the Superior Court whiel sustained the Board against the
ciaim that the requirement of the literacy test violated the Fourteentl,
Fifteenth, aid Seventeenth Amendments of the Federal Constitution
Preserving her federal question, she appealed to the North Carolina
Supreme Court which aflirmed the lower court. 248 N.C. 1022,102 S.E.
2d 853. The case came here by appel , 28 U.S.C. § 1257(2), and we
noted probable jurisdiction. 858 U.S. 916.

The literacy test is a part of & 4 of Art. VI of the North Carolina
Constitution. That test is contained in the first sentence of § 4. The
second sentence contains a so-called grandfather clause. The entire
§ 4 reads as follows:"Every person presenting himself for registration shall be able

to read and write any section of the Constitution in the English
language. But no male person who was, on January 1, 1867, or
at any time prior thereto, entitled to vote under the laws Qf any
state in the United States wherein he then resided, and no lineal
descendant of any such person, shall be denied the right to register
and vote at any election in this State by reason of-his failure to
possess the educational qualifications herein prescribed: Provided
he shall have registered in accordance with the terms of this sec-
tion prior to De6mber 1,1908. The General Assembly shall pro-
vide for the rgistration of all persons entitled to vote without
the educational qualifications herein prescribed, and shall, on or
before November 1, 1908, provide for-the making of a permanent
record of such registration, and all persons so registered shall
forever thereafter have the right to vote in all elections by the
people in this State, unless disqualified under section I. of this
article."

Originally Art. VI contained in § 5 the following provision:
"That this amendment to the Constitution is presented and

adopted as one indivisible plan for the regulation of the suffrage.
withthe intent and purpose to so connect the different parts, and
to make them so dependent upon each other, that the whole shall
stand or fall together."

But the North Carolina Supreme Court in the instant case held that
a 1945 amendment to ArticleVI freed it of the indivisibility clause.
That amendment rephrased § 1 of Art. VI to read as follows:

"Every person born in the United States, and every person who
has been naturalized, twenty-one years of age, and sing the
qualifications set out in this article, shall be entitled to vote...."

That court said that "one of those qualifications" was the literacy
test contained in § 4 of Art. VI; and that the 1945 amendment "had
the effect of incorporating and adopting anew the provisions as to the
qualifications required of a voter as set out in Article VI, freed of the
indivisibility clause of the 190(2 amendment. And the way was made
clear for the General Assembly to act." 248 N.C., at 112,102S. E.
2d 860,861.

In 1957 the Legislature rewrote General Statutes § 163-28 as we
have noted.* Prior to that 1957 amendment § 163-28 perpetuated the

'Note 1, eSU.'
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grandfather clause contained in § 4 of Art. VI of the Constitution and
S163-82 established a procedure for registration to effectuate it.v But

the 1957 amendment contained a provision that "All laws and clauses
of laws in conflict with this Act are hereby repealed."' The Federal
three-judge court ruled that this 1957 amendment eliminated the
grandfather clause 'from the statute. 152 F. Supp., at 296.

The Attorney General of North Carolina, in an amou brief, ag
that the grandfather clause contained in Art. VI is in conflict with the
Fifteenth Amendment. Appellee maintains that the North Carolina
Supreme Court mled that the invalidity of that part of Art. VI does
not impair the remainder of Art. VI since the 1945 amendment to
Art. VI freed it of its indivisibility clause. Under that view Art. VI
would impose the same lite!raY test as that imposed by the 1957 statute
and neither would be linked With the randfather cause which, though
present in print is separable from the rest and void. We so read the
opinion of the North Carolina Supreme Court.

Appellant argues that that is not the end of the problem presented
by the grandfather clause. There is a provision in the General Stat-
utes for permanent registration in some counties. Appellant points
out that although the cut-off date in the grandfather clause was
December 1, 1908, those who registered before then might still be
voting. If they were allowed to vote without taking a literacy test
and i appellant were denied the right to vote unless she passed it,
members of the white race would receive preferential privileges of the
ballot contrary to the command of the Fifteenth Amendment. That
would be analogous to the problem posed in the classic case of YiC.
Wo v. Hopkif, 118 U.S. 856, where an ordinance unimpeachable on
its face was applied in such a way as to violate the guarantee of equal
protection confined in the Fourteenth Amendment. But this issue of
discrimination in the actual operation of the ballot laws of North
Carolina has not been framed in the issues presented for the state
court litigation. Cf. Wiliams v. Missi'ppi, 120 U.S. 218, 225. So
we do not reach it. But we mention it in passing so that it may be
clear that nothing we say or do here will prejudice appellant in tender-
ing that issue in the federal proceedings which await the termination
of this state court litigation.

We come then to the question whether a State may consistently with
the Fourteenth and Seventeenth Amendments apply a literacy test to

&Section 163-32 provided:
J10very person claiming the benefit of section four of article six of the Constitution of

North CaoliOa, as rMttiledat the general election on the second day of August, one
thousand nine hundrd, an who 811sall be entitled to register upon the permanent record
for registration provided for under said section four, shall prior to December first, one
thousand nine hundred and eiht apply for registration to the ollicer charged with the
registration of voters as prescribed by law in each regular election to be held in the State
formembers of the General IAssemubly, and su prsons shall take and subscribe before
such offier an oath In the following form, vba.:

"I sam a citizen of the United States and of the State of North Carolina:- I am -- years
of age. I was, on the first day of January, A. D. one thousand eight hundred and sixty.
seven, or prior to said date, entitled to vote under the constitution and laws of the state
Of ---------. In which I then resided (or. I am a lineal descendant of----------, who
was',-on January one on huadg t hnre n sity-seven, or prior to that date,
entitled to veoudrthe constitution aind laws of the stt of ----------, wherein he
then resided."

4N. C. Laws 1057. e. 287. pp. 277. 278.
a Section 188-31.2 provides:
"in c1untles having one or more municipalities with a population in excess of 10,000

and in which a modern loose-leaf ard visible registration system has been etablsnhed as
permitted by 0. 5. 168-48, with a full time registration as authorized by 0. S. 16341,

unch registration shall be a permanent public record of regist.•atlon and qualification to
vote, and the same shall not treafter be cancelled and a new registration ordered, either
by precinct or countywide, unless such registration has been lost or destroyed by theft,
fire or other hardd"
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all voters irrespective of race or color. The Court in Guinn v. UniW
State., s.p•a, at 866, disposed of the question in a few words, "No
time need be spent on the question of the validity of the literacy test
considered alone since as we have seen its establishment was but the
exercise by the State of a lawful power vested in it not subject to our
supervision, and indeed, its validity is admitted."

The States have long been held have broad powers to determine
the conditions under which the right of suffrage may be exercised,
Pope v. Williams, 198 U.S. 621, 683; Maoon v. Missouri 179 U.S. 828,
336, absent of course the discrimination which the Constitution con.
demns. Article I, § 2 of the Constitution in its provision for the elem.
tion of members of the House of Representatives and the Seventeenth
Amendment in its provision for the election of Senators provide that
officials will be chosen "by the People." Each provision goes on to
state that "the Electors in each State shall have the Qualifications
requisite for Electors of the most numerous Branch of the State Legis.
lature." So while the right of suffrage is established and guaranteed
by the Constitution (E, pate Yarbrouqh., 110 U. s. 6051 663-65;
AmitA v. AllU'right, 321 US. 649, 661662) it is subject to the Imposi.
tion of state standards which are not discriminatory and which do not
contravene any restriction that Congress, acting pursuant to its con.
stitutional powers, has imposed. See United Sltes v. Olassio, 313
U.S. 299, 815. While § 2 of the Fourteenth Amendment, which pro.
vides for apportionment of Representatives among the States accord.
ing to their respective numbers counting the whole number of persons
in each State (except Indians not taxed), speaks of "the right to vote,"
the right protected "refers to the right to vote as established by the
laws and constitution of the State." McPherson v. Blacker, 146 U.S.
1, 39.

We do not suggest that. any standards which a State desires to adopt
may be required of voters. But there is wide scope for exercise of its
jurisdiction. Residence requirements, age, previous criminal record
(Davis v. Bearon, 133 U. S. M33, 845-347) are obvious examples indi.
eating factors which a State may take into consideration in determin-
ing the qualifications of voters. The ability to read and write likewise
has some relation to standards designed to promote intelligent use of
the ballot. Literacy and illiteracy are neutral on race, creed, color,
and sex, as reports around the world show. Literacy and intelligence
are obviously not synonymous. Illiterate people may be intelligent
voters. Yet in our society where newspapers, periodicals, books and
other printed matter canvass and debate campaign issues, a State
might conclude that only those who are literate should exercise the
franchis,. Cf. Franklin v. Harper. 205 Ga. 779, 55 S. E. 2d 221,
appeal dismissed 339 U.S. 946. It was said last century in Massa-
chusetts that at literacy test was designed to insure an "In(lependent
and intelligent" exercise of the right of suffrage.' Stone v. Smith,

*World lliiteracy at Mid.CentnryUnesco (1057).
'Nineteen states. Including North Carolina, have somp sort of literacy requirement as

a prerequisite to eligibility for voting. Five require that the voter be able to read a section
of the State or Federal Constitution and write hlr own name. Arizona Rev. Stat. 116-101:
Cal. Election Code 1 220; Del. Code Ann., Tit. 15, 1 1701 ; Me. Rev. Stat., c. 3 2: Mass.

en. 1,. Ann.. c. 151. £ 1. Flve require ththe elector be able to read and write a section
of the Federal or State Conititutlon. Ala. Code. 1940. Tit. 17, 1 32; N. H. Rev. Stat. Ann.
J I 5 :1046:12; N. C. Gen. stat. I 163-28; Okla. Stat. Ann., Tit. 26, 1 01: S. C. Code

12-2. Alabama also requires that the voter be of "good character" and "embrace the
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159 Mass. 413-414, 34 N. E. 521. North Carolina agrees. We do not
sit in judgment on the wisdom of that policy. We cannot. say, how-
over, that it is not an allowable one measured by constitutional
standards.

Of course a literacy test, fair on its facet may be employed to per-
petuate that discrimination which the Fifteenth Amendment was
designed to uproot. No such influence is charged here. On the other
hand, a literacy test may 'be unconstitutional on its face. In Davis v.

htli.Wll, 81 F. Supp. 872, aff'd 336 U.S. 933, the test was the citizen's
ability to "understand an(l explain" an article of the Federal Consti-
tution. The legislative setting of that provision and the great discre-
tion it vested in the registrar made clear that. at literacy requirement
was merely it device to make racial discrimination easy. We cannot
make the same inference here. The present requirement, applicable
to members of all races, is that the prospective voter "be able to ead
amd write any section of the Constitution of North Ciarolina in the
English language." That seems to us to be one fair way of determin-
ing whether a person is literate, not. a calculated scheme to lay springes
for the citizen. Certainly we cannot condemn it on its face as a device
unrelated to the desire of North Carolina to raise the standards for
people of all races who cast the ballot. Afm nd.

duties and obligations of citizenship" under the Feederal and State Conatitutlons. Ahl.CodeTitI, :42 (19,56 8upp. ).
CdTi States iuire that the voter be able to read and write English. X .Y. Eleetioll

Code * 150: Ore. Rev. Stat. 1 247.1l3. Wyomnll (Wyo. Comnp. Sta. ,Ann. I 31-11:) and
Connecticut (Conn. Gen. Stat. 1 (1-12) reqlire tthat the voter read a constitutional pro.

ivsloa in English, while Virginia (Va. Code 1 24.-0h) require.1 that t', voting applieation
be written In the appliant'se hind before the registrar and without aid, suggestion or
memoranda. Washington (Wash. Rev. Code i V.4oT.OTO has the requirement that the
voter he able to reead and speak the Engillmlh languile'.

Georgia requires that the voter read intelligibly end write legibly a upetion of the State
or Federal Constitution. If lip Is physically unitble to do so. ne may (111111a)iy it he canti
give a reasonable interpretation of a section read to him. An alternative menus of quali-
fying it provided: If one )lbts good character and understaceds the duties and oblige tons
of ci tizenship under a republican government. and be can answer correctly 20 of 30
questions listed in the statute (e. e., How does the Constitution of Georgia provide that
a county site may be ehainged?, what Is treason against the State of Oeorgia?, who are
the solicitor general and the Judge of the State Judicial Circuit In which you live?) he is
eligible to vote. Geo. Code Ann. 18 34-117. 34-120.

In Louisiana one qualifies It he can read and write English or his mother tongue, is
of good character, and understands the duties and obligations of eitisenahsl under a repub-
lican form of government. If he cannot read and write, ha can qualify If he can give a
reasonable Interpretation of a section of the State or Federal Constitution when read to
him, and if he Is attached to the principles of the Federal and State Constitutions. La.
Rev Stat., Tit. 18. 1 31.

In Mississippi the applicant must be able to read and write a section of the State Con-
stitution and give a misonable Interpretation of it. He muot also demonstrate to the
registrar a reasonable understanding of the duties and obligations of citizenship under a
constitutional form of government. Ulss. Code Ann. 1 3213.



DAVIS ET AL. v. SCHNELL ET AL.

Civil Action No. 758.
UNITED STATES DISOTP(Yr COUrT, S. D. ALABAMA, S. D.

January 7, 1949.1. Electionse=5

The states may prescribe the qualifications for the exercise of the
franchise so long as they do not contravene the Fifteenth Amendment
or other provisions of the federal Constitution. U.S.C.A. Const.
Amend. 16.
2. Electionse=18

The states may prescribe a literacy test for electors.
3. Constitutional lawo=211, 253

State action which denies due process or equal protection of the
laws in exercise of the right of suffrage is prohibited by the Four.
teenth Amendment. U.S.C.A. Cost. Amend. 14.
4. Electionso=18

The Fifteenth Amendment guarantees the free exercise of the right
of franchise as a*ist state discrimination based upon race or color.
U.S.C.A. Cost. Amend. 15.
5. Constitutional lawe215

Elections0=18
The Boswell Amendment to the Constitution of Alabama, which

provides that only persons who can "understand and explain" any
article of the Constitution of the United States to the reasonable
satisfaction of the Board of Registrars may qualify as electors, at-
tempts to grant to such board arbitrary power to accept or reject any
prospective elector and is a denial of equal protection of the law
guaranteed by Fourteenth Amendment. Cost. Ala. 1901, Amend.
No. 55; U.S.CA. Cost. Amend. 14.
6. Constitutional lawe=14

StatutesemI90
When a word or phrase in a statute or Constitution is ambiguous,

the court must in construing the meaning of such word or phrase at-
tempt to determine whether an exact meaning was intend and if so
to ascertain that meaning.
7. Evidence*=11

The court may judicially notice the history of the period immedi-
ately preceding the adoption of the Boswell Amendment to the Con-
stitution of Alabama prescribing electoral qualifications. Const. Ala.
1901, Amend. No. 55.
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8 Constitutional law4=47
Elections4=121(l)

The state Democratic executive committee is an official arm of the
state in Alabama and its action constitutes state action, and the activi-
ties of such committee in sponsoring and leading the fight for the
adoption of the Boswell Amendment to the Alabam& Constitution
prW•'bin electoral qualifications are admissible in determining
whether the amendment is a contrivance by the state to thwart equal-
ity in the enjoyment of the right to vote by the citizens of the United
States on account of race or color. Code Ala. 1940, Tit. 17, §§ 841,
343,347,9389; Const. Ala. 1901, § 190; Amend. No. 55.
9. Electionso=18

The evidence and facts which the court may iudicially notice showed
that the Boswell Amendment to the Alabama constitution, which pro-
vides that only persons who can understand and explain any article
of Constitution of the United States may register as electors was in.
tended as a grant of arbitrary power to get around a decision of theSupreme Court of the United States and to restrict on a basis
of race or color and not to provide a definite and reasonable standard.
Cost, Ala 1901, Amend. No. 55.
10. Electionse18

Evidence showed that the administration of the Boswell Amend.
ment to the Constitution of Alabama, which provides that only per.
sons who can understand and explain any article of the Constitution
of the United States may register as electors, has been arbitrarily used
for the purpose of exauding Negro applicants, for the frafichis,
whereas white applicants with comparable qualifications were being
accepted and that as a rule only Negres are requred to submit to such
tests. Const. Ala. 1901, Amend. Na. 55.
11. Elections0=•18

The Boswell Amendment to the Constitution of Alabama, which
provides that only persons who can understand and explain ay ar-
ticle of the Constitution of the United States may register as electors,
both in its object and the manner of its administration is unconsti-
tutional because it violate. the Fifteenth Amendment. Const. Ala.
1901, Amend. No. 55; U.S.C.A. Const. Amend. 15.
12. Electionse=18

The Fifteenth Amendment nullifies sophisticated as well as simple-
minded modes of discrimination and hits onerous procedural require.
ments which effectively handicap exercise of the frachise by the col-
ored race although the abstract right to vote may remain unrestricted
as to race, and tihe fact that Boswell Amendment to the Constiution of
Alabama made no mention of race or color did not save itf rom being
unconstitutional. Const. Ala. 1901, Amend. No. 55; U.S.C.A. Consd.
Amend 15.
13. Courtso262.4(11)

Where the Boswell Amendment to the Constitution of Alabama,
which provides that only persons who can understand and explain any
article of the Constitution of the United States may register as elc
tors, was unconstitutional, Negro citizens were entitled to injunctive
relief. Const. Ala. 1901, Amend. No. 55; U.S.C.A. Const. Amend 15.
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Action by Hunter I)avi• and others, in their own behalf and on be.
half of all Negro citizens of Mobile County, Ala, similarly situaed,
against Milton Schnell, individually and us a member of the board of
election registrars of Mobile County, Ala., and others for a declaa.
tory judgment that the Boswell Amendment to the Constitution of
Alabama is unconstitutional and for injunctive relief against en.
forcement thereof.

Judgment for plaintiffs in accordance with opinion.
David R. Landau and George N. Leighton, both of Chicago, Ill., for

plaintiffs.
A. A. Carmiehael, Atty. Gen. of Alabama, Silas C. Garrett IlI,

Asst. Atty. Gen. of Alabamaý E. C. Boswell, of Geneva, Ala., Ira B.
Thompson of Montgomery, Ala., Kenneth Griffith, of Cullman, Ala.,
and Carl A. Booth, Circuit Sol., of Mobile, Ala., for defendants.

Before McCoiw, Circuit Judge, MuixINs and McDI•urt, District
Judges.

MULLINS, sDistrict Judge.
This case was tried before a duly constituted three-judge District

Under fhe amended complaint, this suit, is brought by ten Negro citi-
zens of Mobile County, Alabamn, against the Board of Registrars of
said County and the individual members thereof to declare and secure
their rights to register as electors. The plaintiffs bring the action on
their own Ieha, f,and on behalf of all Alabama citizens similarly
situated.

The plaintiffs allege that registration is a prerequisite of the right
of a citizen of Alabama to vote in any eledion, Federal, State or local.'

The plaintiffs allege that at, a general election held on November 7,
1946, there was submitted to and adopted by the people of Alabama
an amendment to Section 181 of the Constitution of Alabama (pop-
ularly called and referred to herein, its the Boswell Amendment),
changing the requirements for registration of electors so that only
those persons who can "understand and explain" any article of the
Federal Constitution can be registered as electors.' They allege that
this amendment was pu rposely sponsored, its adoption obtained, aind
its provisions are being administered so as to prevent the plaintiffs and
others, because of their race, from exercising their right to vote.

The plaintiffs aver that they appeared before the defendants, mem-
bers of the Board of Registrars for Mobile County Alabama and,
acting under color of law, the defendants required the laintiffs, all
members of the Negro race, to explain an article of the Federal Con-
stitution, which they did, and the defendants informed them that the

ITitle 17. Section 12. Code of Alabama 1940, so provides.
ISection 181 of the Constitution of Alabama. as amended:
"After the first day of January, nineteen hundred and three, the following persons, and

no others, who. If their place of residence shall remain unchanged, will have, at the date
of the next general election, the qualifications an to residence, prescribed in section 178 of
this artlIle, shall be qualified to gster as electors provided they shall not be disqualified
under s•ton 182 of this consttution : those who can read and write understand and
explain any article of the constitution of the United States in the English language and
who are physically unable to work and those who can read and write, understand and
explain any article of the constitution of the United States In the Ungish language and
who bave worked or been regularly engaged In some lawful employment, business, or
occupation, trade, or calling for the greater part of the twelve month next preceding the
time they offer to register, Including those who are unable to read and write If sueh
inability Is due solely to physical disability; provided, however, no persons shall be entitled
to register as emlctors except those who are of good character and who understand the
dutile and obligations of good citizenship under a republican form of government."
[Amend. No. 55].
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defendants were not satisfied with the explanations given, and refused
to register them.

It is further averred that said Section 181 as amended, requiring
applicants for registration to "understand and explain" any article of
the United States Constitution, together with the provisions of Title
17, Section 33, Code of Alabama 1940,3 vests iin thie Hoard of Registrars
unlhinited discretion to grant or deny the plaintiffs and others simi-
larly situated the right to register as electors ;that said Amendment
provides no definite, reasonable or recognizable standard or test to
be applied in determining the qualifications of electors; that defend-
ants refused to register plaintiffs and other qualified Negro applicants,
while at the same time defendants were registering white applicants
with less qualifications; that plaintiffs, solely because of their race and
color, were required to make lengthy explanations of articles of the
Constitution of the United States, while white applicants were being
registered without being required to make any such explanations.

Plaintiffs further allege that they possess all of the qualifications
and have none of the disqualifications to register as electors, except
that they are unable to comply with or reasonably satisfy the defend-
ants that they can comply with the requirements of the Boswell
Amendment, which requirements they aver are void in that they are
vague, uncertain, undefined, and provide no discernible standard; that
said Amendment, without mentioning either race or color, was adopted
for the purpose and with theintent of the proponents thereof to createa scheme to prevent qualified Negroes from voting; that the qualifica-
tion to "understand and explain" any aiticle of the Constitution is a
mere subterfuge designed for the purpose of depriving plaintiffs and
others of the right of franchise on account of race or color; that it has
beconme the general and habitual practice of the defendants, acting
under color of law, to refuse to register Negro residents of said county,
including thie plaintiffs, on the pretext that they are unable to "under-
stand and explain" any article of the Federal Constitution. The
plaintiffs further allege that they have been denied the right to reg-
ister as electors solely on account of their race or color.

The plaintiffs aver that an actual controversy exists between the
plaintiff's and the defendants within the meaning of Title 28, Section
400, United States Code (now Section 2201 of Revised Title 28, United
States Code), in that the plaintiffs contend that Section 181 of the
Constitution of Alabama, as amended, is unconstitutional on its face
and because of the manner in which it is administered, as being viola-
tive of the provisions of the Fourteenth and Fifteenth Amendments
and other provisions of the Constitution of the United States while
the defendants contend that said Boswell Amendment is constitutional
both on its face and in the manner in which it is administered.

Plaintiffs seek a declaratory judgment declaring the Boswell
Amendment unconstitutional and ask for injunctive relief against the
further enforcement of the provisions of the same. Plaintiifs waived
their prayer for damages.

The defendant boaixl and two of the individual members thereof
answered the complaint. They deny that the Boswell Amendment is

4 Title 1?, Section 88. Code of Alabama 1940:
"Any person making application to the board of registrars for registration who falls to

establish by evidence to tbe reasonable satisfaction of the board of registrars that he or
she is qualified to register, may be refused registrlton."
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unconstitutional and deny that they administer the registration laws
differently as to white and N aplicants, and aver that they ad.
minister the laws fairly to all apwp'cants for re istration, without
regard to race or color. They admit that the individual defendants
compose the Board of Registrars of Mobile County; they admit thlat
at least three of the plaintiffs, Hunter Davis, Julius A. Cook, and Rus.
sell Gaskins, applied to the board for registration and were rejected;
they aver that the records of the board do not disclose that any of the
other plaintiffs ever applied to them for registration, and deny that
any application for registration has ever been refused on account of
race or Color. They admit, and the Court finds, that an actual control.
versy exists between the plaintiffs and the defendants and that the
contentions of the parties with reference thereto are substantially
stated in the amended complaint.

E. J. Gonzales, the third member of the defendant board, declined
to join in the answer filed by the other defendants, stating that he
could not join in all of the denials contained in their answer. He
filed no formal answer, but testified and represented himself on the
trial of the case.

Only two of the plaintiffs, Hunter Davis and Julius B. Cook, testi.
fled on the trial. From the evidence we find that these two plaintiffs
presented themselves to the defendant board seeking to register as
electors and that they presented satisfactory evidence of their qualifi.
cations to register as electors, but their applications were denied.
The evidence shows they had the residential qualifications prescribed
by Section 178 of the Constitution of Alabama, having continuously
resided in the State of Alabama, in the Count of Mobile, and in the
precinct or ward where they lived for more than two years immedi.
ately preceding the time when they applied for reistration; that they
were over the age of twenty-one years, and had been regularly en-
gaged in lawful employment, business or occupation for the greater
part of the twelve months next preceding the time at which they
offered to register; that they are citizens of Alabama and of the
United States, of good character, and possess all other qualifications
of electors, unless it be said that they can be required to -"understand
and explain" any article of the United States Constitution to the
reasonable satisfaction of the members of the defendant board.
These two plaintiffs have none of the disqualifications set out in
Section 182 of the Alabama Constitution.

We further find from the evidence that prior to the filing of this
suit said Board of Registrars required Negro applicants for registra.
tion as electors in Mobile County to attempt to explain at least some
article of the United States Constitution, while no such requirement
was exacted of white applicants. We also find that the plaintiffs
Davis and Cook were refused registration as electors because of their
race or color.

Prior to this suit defendant board did not keep records of rejected
applicants, whether white or Negro. The members of said board
went into office in October, 1947. Registration records of said board,
which were not disputed, were introduced showing that during their
tenure, prior to March 1,1948 (the filing date of this suit), 39 colored
applicants were registered; that subsequent to March 1, 1948, 65
colored applicants were registered and56 were rejected, the records
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of those 57 rejected applicants showing, in substance, that they were
rejected because they could not "understand and explain" an article
ofV the Federal Constitution. These records show that three white
persons who were registered after this action was filed were asked to
explain a provision of the Federal Constitution. The records of 11
rejected white applicants show that they were denied registration on
grounds other than the requirements of the Boswell Amendment.
The defendants offered nine colored witnesses, all of whom with one
exception were public school teachers of good education, who testified
that they were registered by the defendant board, some of them being
asked if they could explain provisions of the Federal Constitution.The members of the defendant board generally required Nero ap-
plicants to explain or interpret provisions of the Federal Constitution,
and did not, generally require white applicants to do so.

The evidence shows that during the incumbency of the defendant
bWard that more than 2800 white persons have been registered and
approximately 104 Negroes. The estimated population of Mobile
County is 210,000 of which approximately 64 per cent is white and
86 1Mr cent is colored.

[1-4] The States, not the Federal Government, prescribe the quali-
fications for the exercise of the franchise, and Federal Courts are not
interested in these qualifications unless they cont-ravene the Fifteenth
Amendment or other provisions of the Utnited States Constitution.
The States have a right, to prescribe a literacy test. for electors
Guinn v. United States, 238 1.8. 347, 35 S.Ct. 926, 59 L.Ed. 1340,
L.R.A. 1916A, 1124. However, state action which denies due process
or equal protection of the laws in the exercise of the right of suffrage
is prohibited by the Fourteenth Amendment. Nixon v. Herndon,
278 U.S. 530, 47 S.Ct. 446, 71 L.Ed. 759; Nixon v. Condon 286 U.S.
73, 52 S. Ct. 484, 76 L.Ed. 984,988 A.L.R. 458. The Fifteenth Amend-
ment guarantees the free exercise of the right of franchise as against
state discrimination based upon race or color. Guinn v. United
States, supra; Lane v. Wilson, 807 U.S. 268, 59 S. Ct. 872, 88 L. Ed.
1281.

The subject matter of the Boswell Amendment is within state
power, and its validity depends upon whether it. squares with the
Fourteenth and Fifteenth Amendments. We think it does not.

The original Section 181 of the Constitution of Alabama has stood
for nearly 50 years and has provided definite standards for passing
upon the qualifications of prospective electors. The original section
provided for two qualifications, the possession of either of which was
sufficient to permit registration. An applicant was required to be able
to "read and write any article of the constitution of the United States
in the English language," or in the alternative, he could qualify if lie
owned, assesmd and paid taxes on real or personal propery of an
assessed value of $800. The Boswell Amendment dropped the prop-erty qualification, and adopted a qualification requiring not only that
an applicant be able to "read and write" but also that he be able to
"understand and explain any artimlo of the constitution of the United
States in the English language."

Do the words "understand and explain" as used in the Boswell
Amendment furnish a reasonable standard whereby boards of reg-
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istrars may pass on qualifications of prospective electors, or are thee
words so ambiguous, uncertain, and indefinite in meaning that they
confer upon said boards arbitrary power to register or to refuse to
register whomever they please. ..

",Understand" is a word of many meanings and "a verb of very.
extensive signification." 4 Understanding may be based upon learn.
ing or knowledge or upon rumor or heattity. It may mean to appne.
hend, or to comprehend, partially or fully. It may deal with meaning,
import, intention or motive. It may mean to appreciate the force or
value of a thing or proposition. it may mean that a person is in.
formed or that lie had merely received notice or heard of something.
To understand may mean to imply, infer or assume, or it may contem.
plate knowing the meaning or the supposed meaning. It mnay mean
to interp ret.

"Explain" is also a word of indefinite meaning; it may mean to
make plain, manifest or intelligible; to clear of obscurity; to expound,
to illustrate by discourse or by notes.

The Boswell Amendment requires a prospective elector to "under.
stand and explain any article of the constitution of the United States
in the English language." There is no requirement that the under-
standing or explanation be in writing. The laguage does not call for
a simple, fair or reasonable understanding or explanation. It does
not say that the understanding and explanation must be partial, full,
complete, definite, proper, fair, reasonable, plain, precise, correct,
accmutte, or give any rule, guide or test as to the nature of the under-
standing or explanation that is required. The Amendment does not
say to whose satisfaction the applicant must "understand and explain,"
but under the statutes,5 it must be to the reasonable satisfacCion of
a majority of the members of one of the 67 boards of registrars that
are provided for the 67 counties of Alabama.

The members of these boards are not required to be lawyers or
learned in the law,6 and it is fair to assume that many members of
these boards do not have a good or correct understanding of the vari-
otis articles of the Constitution, and that they might not be able to give
any explanation of many of them. Many members of the boards of
registrars might justly and properly say to an applicant for registra-
tion, "My legs do better umderstana me, sir, than I understand what
you nlean.11

No uniform, objective or standardized test or examination is pro-
vided whereby an impartial board could determine whether thi appli-
cant has a retsonable understanding and can give a reasonable ex-
planation of the articles of the Constitution (if, indeed, the test were
to be a reumonable understanding and a reasona?4e explanation). If
such a. test or examination were provided to be administered to all pro-
speckive electors alike, then the boards of registrars would have deft-
nite gLuides to control their judgment in determining whether or not an
applicant could "understand and explain" the provisions of the Con-
stitution. Under such a test with proper questions or guides a record
could be made which would give a rejected applicant a definite basis
upon which he could seek and obtain a proper judicial review of the
board's action, and the reviewing court would have something definite

4Drlffg, A~s go. T. fmtst it WOWg#t 4 Ala 432, 488.
'See Note (3) above.S VT.te Section 21, Code of Alabama 1940.
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to act. upon in ascertaining whether an applicant had been rightfully
or arbitrarily and unjustly denied the right of suffrage.

As pointed out, "understand" may mean to interpret. This meaning
requires an exceedingly high, if not. impossible, standard. The dis-
tinguishled Justices of the Supreme Court of the United Statas have
frlquouttly disagreed in their interpretations of various articles of the
Constitution. We learn from history that many of the makers of
the Constitution (lid not. understand its provisions; many of them un-
(derstood and believed that its provisions gave the Supreme Court no
power to declare an act of Congress unconstitutional. An understand-
ing or explanation given by the Supreme Court a few years ago as to
ithe meaning of the commerce clause does not apply today. Among our

most learned judges there are at least four different understandings
and explanations of the Fourteenth Amendment to the Constitution
as to whether it made the first eight Amendments applicable to state
action.' Such a rigorous standard-to interpret-is clearly within

•the legitimate range of the meanings of the phrase "understand and
exPlain," and illustrates the completeness with which any individual or
group of prospective electors, whether white or Negro, may be de-
prived of the nrght of franchise by boards of registrars inclined to ap-
ply this one of the innumerable meanings of such an indefinite phrase.

Tihe words "understand and explain" do not provide a reasonable
standard. A simple test may be given one applicant; a long, tedious
complex one to another; one applicant may be examined on one
article of the Constitution; another may be called upon to "understand
and explain" ever, article and provision of the entire instrument.

[6]. To state it plainly, the sole test is: Has the applicant by oral
examination or otherwise understood and explained the Constitution
to the satisfaction of the particular boardl To state it more plainly,
the board has a right to reject one applicant and accept another, d&-
pending solely upon whether it likes or dislikes the understanding and
explanation offered. To state it even more plainly, the board, by the
use of the words "understand and explain," is given the arbitrary
power to accept or rejet any prospective elector that. may apple or,
to 1use the language of Yick Wo v. Hopkins, 118 U.S. 356, 366, 6S. Ct
1064, 1069, 30 A. Ed. 220, these words "actually do confer, not a dis-
cretion to be exercised upon a consideration of the circumstances of
each case, but a naked and arbitrary power to give or withhold consent
* * *." Tihe board has the power to establish two classes, those to whom
they consent and those to whom they do not--those who may vote and
those who may not.. Such arbitrary power amounts to a denial of
equal protection of the law within the meaning of the Fourteenth
Amendment to the Constitution, and is condemned by the Yick Wo and
many other decisions of the Supreme Court.

[6, 7] When a word or phrase in a statute or constitution is am-
bigkious, it. is the duty of the court, in construing the meaning of that
word or phrase, to attempt to determine whether an exact meaning
was intended and if so, to ascertain that meaning. If an exact meaning
of the phrase "understand and explain" were to be discovered by a
process of construction in this case, it might be that a suitable and def-
inite standard could be found, which would not give to the board of

ICf. AdamsnoR . Califormn, 1947, 882 U.B. 40, 6? S. Ct. 1072, 91 U. Rd. 1903, 1i1 A.L.R.
1228.
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registrars arbitrary power. However, a careful consideration of the
legislative and other history of the adoption of th is Amendmett to tile
Constitution of Alabama discloses that the unblguilty inherent in the
phrase "understand and explain" cannot be resol-ved, but, on tile con.
tray, was purposeful and used with it view of meeting the decision
of th•e Supreme Court of the United States in Smnith v. All wright, 321
U.S. 649, 64 S. Ct. 757, 88 L. Ed. 987, 151 A.LR. 1110. The histoi
of the period immediately preceding tile adoption of the Boswell
Amendment, of which we take judicial notice, and the evidence in this
case rove this.

[8f The Stute Democratic Executive Conitnittee is an official arm of
the State 8 and its action constitutes state action. Sinith v. Allwright,
supra. The activities of this committee in sponsoring and leading the
fight for the adoption of the BosweUl Amendment are admissible and
material in determining whether the Boswell Aniendinent. is a contrive.
ance by the State to thwart equality in the enjoymnent of the right to
vote by citizens of the United States on account. of nice or color.

The State Democratic Executive Committee spent its funds andi led
the fight to secure the adoption of tile Boswell Amendment in its en.
deavor "to make the Democratic Party in Alabama the 'White Man's
Paýty.' "9 The chairman of this committee was instrumental in origi-
nating the Amendment and in making recommendations to the legisla.
tive committee as to changes he deemed advisable in Alabama's elect.
tion laws to meet the "Texas case," under which Democratic lirilnaries
could no longer be limited to white votes. An overwhelming major.
it.y of the membership of this committee "took the position that %ye
sliould be Militant Democrats and continue to fight. for white supremn-
acy in our State." 10

The 72 members of this State (Commnittee were urged to contact the
members of the county Democratic executive committees, some 2,500 in
number, and all of the general election officials, some 14,000 in number,
to secure their support in the campaign for the adoption of the Boswell
Amendment, on the basis that the purpose of the Boswell Anmendment
was to restrict Negro registration.'1

*The State Democratic Executive Committee Is the official governing body of the I)emo.
cratle party In Alabama; Its members are eleeted by the voters In DJemonratle prImaries.
Cf. Title ft'. Section 841, Alabama Code of 1940. Said committee in authorized to pre-
scribe rules and regulations governing matters of party procedure. Title 17. Section 389.
It hae the authority to determine who shall be qualifted as members and candidates for
nomination, who shall be entitled to vote In primary elections, and to fix assessments to
be paid by candidates for nomination at a primary election. Title 17, Section 847. Com.
pensatlon of officers and expenses of all primary elections are paid out of the county or
municipal treasury In the same manner and to the same extent as provided for the Pay-
ment of expenses and officers of general elections held under the general election laws of
Alabama. Title 17. Section 343. Section 190 of the Alabama Constitution provides that
the legislature shall make provision hy law for the regulation of primary elections, but
provides that primary elections shall not be made compulsory.

' In a letter dated August 27, 1946. addressed to the members of the State Democratic
Executive Committee, the chairman of that committee, among other thing, said:

"45 ballots were cast in favor of the 3tate Committee expending up to $3,500.00 In a
campaign to have the 'Boswell Amendment' adopted, T ballots were cast against such
expenditure' and 1 ballot was not voted. * 0 *

"I might add that while a few members of our State Committee have expressed the
thought that the funds of the State Committee should not be expended In a campailm either
for or against the adoption of the proposed 'Boswell Amendment,' yet the great majority
of the members of our Committee have taken the position that since the emblem of our
Party i a crowing rooster with the words 'White Supremacy' above the rooster, and the
words 'For the Right below the roster that It is entirely proper that the State Democratic
Executive Commit. should lead the fight to maintain the traditions of our Party in this
State by adopting the proposed amendment to our Constitution and endeavoring, as far as
It can lesslly be done. to make the Democratic Party in Alabama the 'White Man's Party.'"

(From Plaintiffs' Exhibit 6.)
ifPlaintifs' Exhibit 7.
I Plaintiffs' Exhibit 6.
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In the Alabama Ai wyer, the official organ of the State Bar of Ala-
ban.,,, in tile July 146 imsue a dtinguished Alabama lawyer writing
in opposition to the adoption of the-Boswell Amendment, which was
at. that time awaiting action at the hands of the people of Alabama,
said:

"Ie. us be frank and honest with ourselves. You and I know that
the people of our State are expected to adopt this Amendment in order
to give the Registrars arbitrary power to exclude Negroes from
voting."

In the October 1946 issue of the same official publication, an equally
distinguished Alabama lawyer, who favored the adoption of the Boi-
well Amendment, declared with reference to that Amendment:

"* * * I earnestly favor a law that will make it impossible for a
Nmegro to qualify if that is possible. If it is impossible, then I favor
a law, more especially a constitutional provision, that will come as nearas osible, making possible, the imlmssible."

[9] All of the foregoing but illustrates the intention and general
understanding of the LegisFature and electorate of Alabama at the time
this Amendment was propoJe and adopted by a small majority of a
light vote. Such a history further demonstrates that this restrictive
Amendment, coming on the heels of the decision of the Supreme Court
of the United States in the Smith v. Allwriaht. case, was intended as a
grant of arbitrary power in an attempt to obviate the consequences of
ihat. decision.

Thus, the process of attempted construction of an ambiguous phrase
by reference to legislative history and to the intent of the makers of the
phrase in this instance only reinforces the conclusion that. the provision
in question was incorporated for the purpose of allowing arbitrary
action, and not for the purpose of providing a definite and reasonable
standard.

The defendants argue that the Boswell Amendment is not "racist in
its origin, purpose or effect," but, as has already been illustrated, a
careful consideration of the conditions existing at the time, and of the
circumstances and history surrounding the origin and adoption of the
Boswell Amendment, anA its subsequent application, demonstrate that
its main object was to restrict. voting on a basis of race or color. That
its purpose was such is further illustrated by the campaign material
that was used to secure its adoption. #

The Alabama Democrat," a campaign document in the form of a
newspaper published in support of dhe adoption of the Boswell
Amendment consisted in its entirety of arguments urging the voters
to adopt the Amendment for the purpose of restrictin' voting by
Negroes. This document carried, the headline: "WARNING IS
SOUNDED: BLACKS WILL TAKE OVER IF AMENDMENT
LOSES" and the footline: "VOTE WHITE-VOTE RIGHT-
VOTE FOR AMENDMENT NO. 4."

Similarly, an editorial of the Talladega Home, reproduced in said
document, asked the question: "What is the Boswell AmendmentP"
and answered the question by saying "It is a measure designed simply
and solely to enabe registrars legally to hold down the number of
Negro registrants."

Is Plaintife Exhibit S.
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[10] Furthermore, the administration of thie Boswell Amendmneut
by the defendant board demonstrates that the ambiguous standard
prescribed has, in fact, been arbitrarily used for the purpose of ex.
cluding Negro applicants for the franchise, while white applicants
with comparable qualifications were being accepted. The evidence is
without dispute that this Amendment has been ued to disqualify many
Negro applicants for registration while it does not definitely disclose
that it has been used to disqualify a single white applicant. It is fur.
other shown that as a rile the Boswell test of "understand and explain"
is required of Negroes while no such exaction is made of white appli.
cants.

[11, 12] It, thus, clearly appears that this Amendment was in.
tendedtobeand is beg use1 for the purpose of discrimiating
against applicants for the franchise on the basis of race or color.

oTerefore, we are necessarily brought to the conclusion that this
Amendment to the Constitution of Alabama, both in its object and the
manner of its administration, is unconstitutional because it violates the
Fifteenth Amendment. While it is true that t&ere is no mention of
race or color in the Boswell Amendment, this does not save it. The
Fifteenth Amendment "nullifies sophisticated as well as simple.
minded modes of discrimination," and "It hits onerous procedural re.
quirements which effectively handicap exercise of the franchise by the
colored race although the abstract iight to vote may remain unre.
stricted as to race." Lane v. Wilson, 307 U.S. 268, 275, 59 S. Ct. 87
876, 83 L. Ed. 1281. Cf &mWAk v. AN Wriht, supra; Guinn v. United
Siate68, supra.

We cannot ignore the impact of the Boswell Amendment upon
Negro citizens because it avoids mention of race or color; "To do this
would be to shut our eyes to what all others than we can see and under.
stand." 2t

n United St4tes T. IN Hers 297 U.S. I o 61, 56 8. Ct. 312, 817s 80 L EL. 471s lo02 AJA2 $14.
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DECISIONS PER CURIAM ETC.

830 U.S.

March 28, 1949.

No. 606. ScHNu,, MM&mR OF =z Bouu) or ELFATION RmiSTmAiS
OF MOBILE CoUNTY, nr A. v. Davis Yr AL. Appeal from the United
States District Court for the Southern District of Alabama. Per
Curiam: The judgment is affirmed. Lane v. Wilson, 307 U.S. 268; Yick
Wo v. Hopkins, 118 U.S. 856. Cf. William. v. Missieappi, 170 U.S. 218.
Ma. JUfIcH RiXED, in view of the fact that a constitutional provision
of a state is involved, presented by the Attorney General, is ofthe opin-
ion that probable jurisdiction should be noted and the case set down
for argument. A. A. Varinchael, Attorney General of Alabama, and
Sila C. Garrett, III, Assistant Attorney General, for appellants.
Loring B. Moore and George N. Leighton for appellees. 'Reported
below: 81 F. Supp. 872.
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SUPREME COURT OF THE UNITED STATES

No. 67-Oorowm Twum, 1964.

Louisiana et al., Appellants, On Appeal From the United
IV. States District. Court for the

United States ) Eastern District of Louisiana.

[March 8, 1905.]

Ma JusrTio BLAcK delivered the opinion of the Court.
Pursuant to authority granted in 42 U.S.C. § 1971 (c) (1958 ed.,

Supp. V), the Attorney General brought this action on behalf of the
United States in the United States District Court for the Eastern
District of Louisiana againt the State of Louisiana, the three mem-
bers of the State Board of Registration, and the Director-Secretary
of the Board. The complaint charged that the defendants by follow-
ig and enforcing unconstitutional state Jaws had been denying and
unless restrained by the court would continue to deny Negro citizens
of Louisiana the right to vote, in violation of 42 U.S.C. § 1971 (a)
(1958 ed.)1 and the Fourteenth and Fifteenth Amendments to the
United States Constitution. The case was tried and after submission
of evidence,* the three- judge District Court, convened pursuant to 28
U.S.C. § 2281 (1958 ed.), gave judgment for the United States. 225
F. Supp. 353. The State and the other defendants appealed, and we
noted probable jurisdiction. 377 U.S. 987.

The complaint alleged, and the District Court found, that beginning
with the adoption of the Louisiana Constitution of 1898, when ap-
proximately 44% of all the registered voters in the State were Negroes,
the State had put into effect a successful policy of denying Neo citi.
zens the right to vote 'because of their race. The 1898 constitution
adopted what was known as a grandfatherr clause," which imposed
burdensome requirements for reg ration tlhereafter but exempted
from these future requirements any person who had been entitled to
vote before January 1, 1867, or who was the son or grandson of such
a person. Such a transparent expedient for disfranchising Negroes,
whose ancestors had been slaves until 1863 and not entitled to vote in
Louisiana before 1867,4 was held unconstitutionaal in 1915 as a viola-

"All cltisens of the United states who are otherwise qualified by law to vote at anyelection by the people in any Stte, Territory, district county ci p1i, township
school district, municipality, or other territorial subdivision shall be entitled and allowed .
to vote at all such elections, without distinction of rete, color, or previous condition of
servitude; any constitution, law, custom, usage, or regulation of any State or Territory.
;r by or under Its authority, to the contrary notwithstanding." 16 Stat. 140, 42 U.S%..

The appellants id not present any evidence. By stipulation all the Government'sevidence was presented in written form.
$La. Const. 1898. Art 19?,! 5. See generally Eaton, The Sudhge Clause In the Now

Constitution of Louisfana. 13 Htry. L Rev. 279.
e ouisana, Constitution of 1868 for the Ar time permitted Negroes to vote. r&

0o2t 186k~ Art. 08.
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tion of the Fifteenth Amendment, in a case involving a similar Okla-
homa constitutional provision. Guktn v. United _tSke., 238 U.S.
847. Soon after that, decision Louisiana, in 1921, adopted a new con-
stitution replacing the repudiated grandfather clause" with what the
complabit calls an "interpretation test," which required that an ap-
plicant for registration b able to "give a reasonable interpretation"
of any clause in the Louisiana Cons•itution or the Constitution of the
United States.,' From the adoption of Lite 1921 interpretation test
until 1944, the District Court's opinion stated, the percentage of regis-
tered voters in Louisiana who were Negroes never exceeded one per-
cent. Prior to 1944 Negro interest in voting in Louisiana had been
slight, largely because the State's white primary law kept Negroes
from voting in the Democratic Party primary election, the only elec-
tion that mattered in the political climate of that State. In 1944, how-
ever, this Court invalidated the substantially identical white primary
law of Texas,6 and with the explicit statutory bar to their voting in
the primary removed and because of a generally heightened political
interest, Negroes in increasing numbers beganto register in Lo'uisiana.
The white primary system had been so elective in barring Negroes
from voting that the "interpretation test" as a disfranchising device
had fallen into disuse. Many registrars continued to ignore it after
1944, and in the next dozen years the proportion of registered voters
who were Negroes rose from two-tenths of one percent to approxi-
mately 15% by- March 1956. This fact, coupled with this Court's 1964
invalidation of laws requiring school segregation,' prompted the State
to try new devices to keep the white citizens in control. The Louisitua
Legislature created a committee which became known as the "Segrega-
tion Committee" to seek means of accomplishing this goal. The cha'ir-
man of this committee also helped to organize a semiprivate group
called the Association of Citizens Counci-s, which thereafter acted in
close cooperation with the legislative committee to preserve white
supremacy. The legislative committee and the Citizens Councils set
up programs, which parish voting registrars were required to attend,
to instruct the registrars on how to promote white political control.
The committee an'a the Citizens Councils also began a wholesale chal-
lenging of Negro names already on the voting rolls, with the result
that thousands of Negroes, but virtually no whites, were purged from
the rolls of voters. Beginning in the middle 1950's registrars of at
least 21 parishes began to apply the interpretation test. In 1960 the
State Constitution was amended to require every applicant thereafter
to "be able to understand" as well as "give a reasonable interpreta-
tion" of any section of the State or Federal Constitution "when read to
him by the registrar." The State Board of Registration in coopera-
tion with the Segregation Committee issued orders that all parish
registrars must strictly comply with the new provisions.

The interpretation test, the court found, vested in the voting regis-
trars a virtually uncontrolled discretion as to who should vote and who
should not. Under the State's statutes and constitutional provisions

&TA. Cost. 1921. Art. VII11 1 (e), 1(d).
* Bmith v. Alihright, 821 U.W. 619.I'Brown V. Board of Edvcatioo,114 U.B. 488.
* LA. Act t61R ot 1960 amending xL. Const., Art. 8. 1 (d), implemented In Ta. Rev. fstat

66 18:85, 18:86. Under the 1921 constitution the requremen that an applicant be able"to understand" a section "read to him by the registrar" applied only to lliterates. ItA.
Costt, 1921, Art. 8, 1(d) ; compare M, 11 (c).
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the registrars, without any objective standard to guide them, determine
the manner in which the interpretation test is to be given, whether it is
to be oral or written, the length and complexity of the sections of the
State or Federal Constitutions to be understood and interpreted, and
what interpretation is to be considered correct. There was ample evi.
dence to support the District Court's finding that registrars in the 21
parishes where the test was found to have been used had exercised their
broad powers to deprive otherwise qualified Negro citizens of their
right to vote; and that the existence of the test as a hurdle to voter
qualification has in itself deterred and will continue to deter Negroes
from attempting to register in Louisiana.

Because of the virtually unlimited discretion vested by the Louisiana
laws in the registrars of voters, and because in the 21 parishes where
the interpretation test was applied that discretion had been exercised
to keep Negroes from voting because of their race, the District Court
held the interpretation test invalid on its face and as applied, as a
violation of the Fourteenth and Fifteenth Amendments to the United
States Constitution and of 42 IT. S. C.4. 1971(a).' The District Court
enjoined future use of the test in the State, and with respect to the 21
parishes where the invalid interpretation test was found to have been
applied, the District Court also enjoined use of a newly enacted "citi-
zenship" test, which did not repeal the interpretation test and the
validity of which was not challenged in this suit, unless a reregistra-
tion of all voters in those parishes is ordered, so that there wouldbe no
voters in those parishes who had not passed the same test.

I.

We have held this day in United States v. Mi•8s.8ippi, ante, p. -,

that the Attorney General has power to bring suit against a State and
its officials to protect the voting rights of Negroes guaranteed by 42
U.S.C. § 1971(a) and the Fourteenth and Fifteenth Amendments."
There can be no doubt from the evidence in this case that the District
Court was amply justified in finding that Louisiana's interpretation
test, as written and as applied, was part of a successful plan to deprive
Louisiana Negroes of their right to vote. This device for accomplish-
ing unconstitutional discrimination has been little if any less success-
fulthan was the "grandfather clause" invalidated by this Court's deci-
sion in Guinn v. United States supra, 50 years ago, which when that
clause was adopted in 1898 haa seemed to the leaders of Louisiana a
much preferable way of assuring white political supremacy. The
Governor of Louisiana stated in 1898 that he believed that the 'grand-
father clause" solved the problem of keeping Negroes from voting "in

0

"Although th,, vote-ahrid•iu,¢ purpaise and effect of the I Interpretatlon I test render It
p4r ae in:'tlid undar the rifteenth Amendment. it is aizn perse Invalid tinder the Fiourteenth
Amendment. The vices cannot be cured by an injunction enjoining Its unfair application."
225 P. Supp., at 391-392.

10 It it argued that the members of the State Board of Registration were not properly
made defendants because they were "mere conduits," without authority to enforce state
registration requirements. The Board hap the power and duty to supervise administration
of the Interpretation test and prescribe ruleq and regulations for the registrars to follow
In applying It. La. Rev. Stat. 118: 191A: La Const., Art. 8, 18. The Board also Is by
statute directed to fashion and administer the new "citizenship" test. La. Rev. Star.

18: 191A: La. Conast.. Art. 8. 1 IS. And the Board has power to remove any registrar
from office "at will." La. Costt, Art. 8, 1 18. In these circumstances the Board members
were prorrlv made defendants. Compare Usited State* v. Misaitisppi, ante, at 12-13.

There Is also no merit In the argument that the registrars, who were not defendants In
this stilt. were indispensable parties. The registrars have no personal Interest in the out-
come of this case and are bound to follow the directions of the State Board of Registration.
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a much more upright and manly fashion" 11 than the method adopted
previously by the States of Mississippi and South Carolina, which left
the qualification of applicants to vote "largely to the arbitrary discre-

J tion of the officers administering the law." 1. A delegate to the 1898
Louisiana Constitutional Convention also criticized an interpretation
test because the "arbitrary power, lodged with the registration officer
practically places his decision beyond the pale of judicial review;, and
he can enfranchise or disfranchise voters at his own sweet will and
pleasure without let or hindrance." 1"

But Louisianans of a later generation (lid place just such arbitrary
power in the hands of election officers who have used it with phenomenal
success to keep Negroes from voting in the State. The State admits
that the statutes and provisions of the state constitution establishing
the interpretation test 'vest discretion in the registrars of voters to de-
termine the qualifications of applicants for registration" while impos-
ing "no definite and objective standards upon registrars of voters forthe administration of the itellretation test." And the District Court
found that "Louisiana . . . provides no effective method whereby arbi-
trary and capricious action by registrars of voters may be prevented or
redressed." The applicant facing a registrar in Louisiana thus has
been compelled to leave his voting fate to that official's uncontrolled
power to determine whether the applicant's understanding of the Fed-
eral or State Constitution is satisfactory. As the evidence showed,
colored people, eveni some with the most advanmd education and schol-
arship, were declared by voting registrars with less education to have
an uniatisfactory understanding of the constitution of Louisiana or of
the United States. This is not a test but a trap, suffitient to stop even
the most brilliant man on his way to the voting booth. The cherished
right of people in a country like ours to vote cannot hw obliterated by
the use of laws like this, which leave the voting fate oIi a citizen to the
passing whim or impulse of an individual registrar. Many of our cases
have pointed out the invalidity of laws so completely devoid of stand-ards and restraints. See, e.g., United State v. L. Cohen Grocery Go.,
255 U.S. 81. Squarely in point is Schnell y. Davis, 336 1 .S. 933, of-
finning 81 F. Supp. 872 (D. C. S. D. Ala.), in which we afflmed a dis-
trict court judgment striking down as a violation of the Fourteenth and
Fifteenth Amendments an Alabama constitutional provision restrict-
ing the right to vote in that State to persons who could "understand
and explain any article of the Constitution of the Vnited States" to the
sat• isfaction of voting registrars. We likewise AM hero the Disriab
Court's holding that the provisions of the Louisiana Constitution and
statutes which require voters to satisfy registrars of their ability to
"understand and give a reasonable interpretation of any section" of the
federal or Louisiana constitutions violate the Constitution. And we
agtee with the District Court that it specifically conflicts with the pro-
hibitions against discrimination in voting becauso of race found both
in the Fifteenth Amendment and 42 t.S.C. § 1971 (a) to subject citi-
zens to such an arbitrary power as Loufisiana has given its registrars
under these laws.

"Louisiana Senate Journal, 1898, P. 88
"Ibid.
"Kernan, The Constitutional Convention of 1898 and Its Work, Proceedings of the Lou-

Islana Bar Association for 1899, pp. 59-60.
" 225 7. Rupp., at 884.
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II.

This leaves for consideration the District Court's decree. We bear
in mind that the court has not merely the power but the duty to render
a decree which will so far as posible eliminate the discriminatory ef.
fects of the past as well as bar ike discrimination in the future. Little
if any objection is raised to the propriety of the injunction against
further use of the interpretation test as it stood at the time this action
was begun, and without further discussion we affirm that part of the
decree.

Appellants' chief argument against the decree concerns the effect
which should be given the new voter-qualification test adopted by the
Board of Registration in August 1962, pursuant to statute 15 and sub.
sequent constitutional amendment 16 after this suit had been filed. The
new test, says the State, is a uniform, objective, standardized "citizen.
ship" test administered to all prospective voters alike. Under it, ac.
cording to the State, an applicant is "required to indiscriminately
draw one of ten cards. Each card has six multiple choice questions,
four of which the applicant must answer correctly." Confining itself
to the allegations of the complaint, the District Court did not pas
upon the validity of the new test, but, did take it into consideration in
formulating the decree."' The court found that past discrimination
against Negro applicants in the 21 parishes where the interpretation
test had been applied had greatly reduced the proposition of potential
Negro voters who were registered as compared with the proportion of
whites. Most if not all of those white voters had been permitted to
register on far less rigorous terms than colored applicants whose ap-
plications were rejected. Since the new citizenshipi test does not
provide for a reregistration of voters already accepted by the registrars,
it would affect only applicants not already registered and would not
disturb the eligbility of the white voters who had ben allowed to
register while discriminatory practices kept Negroes from doing so.
In these 21 parishes, while the registration of white persons was in-
creasing, the number of Negroes registered decreased from 0,.161 to
10,351. Under these circumstances we think that the court was quite
right to decr:'t• that, as to persons who met age and residence require-
ments during the years in which the interpretation test was used, use
of the new 'citizenship" test should be postponed in those 21 parishes
where registrars used the old interpretation test until those parishes
have ordered a complete reregistrafion of voters, so that the new test
will apply alike to all or to none. Cf. United States v. Duke, 332 F. 2d
759,1769-70 (C. A. 5th Cir.).

It also was certainly an appropriate exercise of the District Court's
discretion to order reports to be made every month concerning the

'5 La. Act 62 of 1982. amending La& X. 5.1S: 191A." La. Act 589 of 1962, amending La. Conat., Art. 8, 1 18.
21 Like the District Court, we express no opinion as to the constitutionality of the new

"citizenship" test. Any question as to that point is spiecifcally reserved. That test was
never challenged In the complaint or any other pleading. The District Court msid "we
repeat that this decision does not touch upon the constitutionallty of the cltisenship test
as a state qualification for voting." 225 FI. Snpp., at 897. The Solicitor General did not
challenge the validity of the new test in this Court either in briefs or in oral argument,
but Instead recognized specifically that that Issue was not before us in this cape. And at
oral argument In this Court the attorney for the United States stated that the Government
han pending In a lower court a new suit challenging registration procedures In Louisiana
"under the new regime,".Id.v•mployed sube'uent to the Inval1iatlon of the Inntrpretntlon
test in this case. The new "citizenship" test, he said "is simply not an isue In this pro-
ceeding and was not Invalidated In the lower court anM we are not here challenging it.
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registration of voters in these 21 parishes, in order that the court
m~ht be informed as to whether the old discriminatory practices

aly had been abandoned in good faith. The need to eradicate past
evil effects and to prevent the continuation or repetition in the future
of the discriminatory practices shown to be so deeply engrained in the
law, policies, and traditions of the State of Louisiana, completely
justified the District Court in entering the decree it did and in retain-
ing jurisdiction of the entire case to hear any evidence of discrimina-
tion in other parishes and to enter such orders as justice from time to
time might require.

IL Jusnrz HArow considers that the constitutional conclusions
reached in this opinion can properly be based only on the provisions
of the Fifteenth Am end t In all other respects, he fully subscribes
to this opinion.
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