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CIVIL RIGHTS

A. Introduction g
The Civil Rights Division, created on
pecember 9, 1957, is responsible for -- ‘
. (1) enforcement of federal statutes
prohibiting discriminnfion in voting, pub-
! 1ic schools and facilities, places of pub-
1ic accommodation, employment and housing;
(2) prosecuting persons who inter-
! fere with the exercise of federal civil
f rights on account of race, religion or
‘ national origin;
i (3) coordinating enforcement of
! the prohibition against discrimination in
. activities receiving federal financial
assistance from federal departments and
agencies;
(4) intervening in significant
cases brought by private individuals in-
volving denials of the equal protection

of the laws on account of racej
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(5) preparing amicus curiae briefs

in significant private civil rights cases,

primarily in the United States Supreme

Court; and
(6) preparing legislative proposals
in the civil rights area.

The Civil. Rights Division in November 1963

As of November 1963, the givil Rights Division
was organized along functional lines. A Voting and
Elections Section handled registraﬁion and voting
metters as well as election frauds and Hatch Act vio-
lations arising under criminal statutes. Criminal
matters involving deprivations of other civil rights
were assigned to a General Litigation Section. A
Trial Staff conducted litigation and the Appeals and
Research Section handled qppel%ate cases and research
metters.

At the time President Johnson took office, the
Division's primary concern was in the area
of voting rights. Federal authority to proceed
by civil actilons to prevent racially dis-

- priminatory denials Qf the right to vote is
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granted by (and was then limited to) t%e Civil
Rights Acts of 1957 and 1960. The scope of the
problem of voting discrimination at that time
is indicated by the following statistics for
1964. 1In Alabama, 19 percent of age-eligible
Negroes were registered to vote, compared with
69 percent of the age-eligible whites. 1Im
Mississippi, approximately six percent of the
Negroes were on the voter rolls, While 80 percent
of the whites were registered. And in Louisiana,
some 30 percent of the age-eligible Negroes were
registered, compared with 80 percent of the
whites. By June of 196h, the Division had filed
a total of 6L civil actions under the 1957 Act
since its adoption involving racially discrimina—
tory practices in wting. Vhile judicial relief
was ultimately granted in most of these cases,

it was becoming in?reasingly clear that this

. case-by-case, conventional litigation approach

" was inadequate to solve this problemn.

Prior to the adoption of the civil Rights

Act of 1964, the Civil Rights Divisim's primary
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task in the area of school desegregation was to

protect the integrity of federal cour;‘orders
where desegregation decrees had been entered

in private litigation. The pivision lacked the
authority to initiate civil actions to end pub-
1ic school segregation or to intervene in pri-
vate desegregation suits. The scope of thé
school segregation problem early in the Johnson
adninistration is inlicated by thg“fact that

in June 1964, in the 17 Southerm and border
states, only about nine percent of Negro
children attended public schools with white
children.

In November 1963, proceedings involving
racial dicrimination in voting and public schools
occupied virtually all of the Civil Rights Di-
vision's limited resources. Although racial
- discrimination was widespread in such areas
as public accommodations, employment, and housing,
such discrimination had not yet been made unlawful.

Enactment of the Civil Rights Act of 1964

The Civil Rights Division's responsiblities

were greatly expanded by the enactment of the
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Civil Rights Act of 1964. That statute, in its
most important provisions, outlawed discrimination
in places of public accommodation, employment and
federally assisted programs, and authorized Gﬁvern-

ment intervention in a broad range of private suits

involving racially discriminatory denials of the

equal protec‘c:ion“{)".[j‘,"_t';h'ei":i.ia,w.é{.';~

[

wWith the addition of new enforcement res-

ponsibilities, assignment of responsibility along
functional, subject-matter 1ines was no longer
feasible; For example, attorneys working on
voting matters in Southern communities were gaining
experience which could prove useful in handling
other civil rights problems in the area. Accordingly,
the Division was reorganized in the summer of L1964
into geographical units. Four new sections were
created -- the Eastern Section, the Western Section,
the Southeastern Section and the Southwestern Section.
Responsibility for election freauds and Hatch Act
matters was transferred to the Criminal Division.

S The Voting and Election and General Litigation

Sections, as well as the Trial Staff were abolished,
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but the Appecals and Resecarch Section was retained.
The Division was expanded to a complement of 86
attorneys and 99 clerical staff. However, in
the year following enactment of thel964 Civil
Rights Act, the major part of the pivision's re-
sources remained commitfed to voting discrimination
cases because the elimination of such dicrimi-
nation was viewed as basic to the long-run solution
of a broad spectrum of civil rights problems.

The Voting Rights Act of 1965

The Votfng Rights Act of 1965 was designed
to obviate the difficulbies'qf'deléy“and,éifcumg T
vention encountered by the pivision in litigation
under the 1957 and 1960 Civil Rights Acts. Enacted
in August 1965, the Act prohibits the use of ‘literacy
tests and similar devices and authorizes the appoint-

ment of federal examiners to register Negroes in

arcas where such tests and devices have been malad-

ministered to disfranchise Negroes. Enforcement and

implementation of the new statute was given high
priority in the Civil Rights Division. By June

1966, examiners had been sent to Ll counties in
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Alabama, Missigsippi, Louisiana and South Carolina
where they had registered some 117,000 Negroes.
Voluntary compliance by local officials resulted
in registrafion of more than 250,000 new Negro
voters in deep South states during the same period,
The 1965 Act also authoriéed the Attorney General
to file civil suits against the enforcenent of
poll tax laws as a precondition to voting. Immediat-

ely after the 1965 Act was passed, such suits were

filed by the Division in Alabama, Mississippi, Texas

and Virginia and the Department also filed an

amicus cufiae brief in a private suit in the Supreme

Court challenging the validity of the Virginia poll

tax. The poll tax was subsequently declared uncon-_
“stitutional in these cases.

Increased BEmphasis on School Desegregation

In addition to implementation of the Voting
Rights Act, the Civil Rights Division devoted in-
creasingly greater resources to school desegregation
during 1965 and thereafter through 1968. Pursuant to
. authority granted by the 1964 Civil Rights Act,
%he Division interveﬂed in 29 school desegregation

suits in 1965 and 78 such suits in 1966, In a
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landmark case, United States v. Jefferson County

Poard of Educatlion, the Division succeséfully urged

the Court of Appeals for the Fifth Circuft to adopt
a uniform desegregation plan based on standards
developed by the Department of Health,.Education,
and Welfare. The Division's activities in the sch;o;
area, which vere coordinéted with the Department of
Health, Education, and Welfare civil rights enforce-
ment programs (based on its authority to terminate
federal Tinancial assistance to segregated schools),
contributed materially to an accelerated pce of
public echool desegregation in Southern states. In
July 1968, the Division was involved in 190 separate
lawsuits against school officlals in Southern and
border states seeking enforcement of the constitu-
tional duty of such officials to provide a uﬂitary,
non-racial public education, In addition, during
1968, a number of school desegregation sults were
prought by the Civil Rights Division agednst school
districts located in'the North, districts charged
_with racially discriminatory practices of student

'aﬁd faculty assignment.
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Non-Discrimination in Enployment
T4tle VII of the Civil Rights Act of 1964

contains broad prohibitioqs ageinst diserimination
vy employers and unions ond authorizes the Attorney
teneral to enforce these prohibitions by qivil
actions.

In the fall of 1967, the Civil Rights Division
was reorganized in order to pernit increased emphasise
upon enforcenent of Title VII. Previously, approxl-
nately one-half of the Divieion's manpower had been
assigned to scctlons covering the Southern states and
primary effort was devobed to litigatlon concerning
school desegregatién. Since the problems of employ-
ment discrimination existed throuszhout the United
‘States, the 1967 reorganizetlon involved the shifting
of a substential number of personnel from the South-
ecastern and Southwectern Sections 4o gections covering
the noirtheast, midwest and western portions of the
United States. )

During 1968, ;ome3V'Title VII suits against
employers or labor uniohs were initiated by the

" pivision.
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Criminal Prosecutions

Botween 1963 and 1968, the Division's
authority to.initlate criminal prosecutions for
deprivatilons of civil rights was confined to
narrowly drafted reconstruction statutes. Thus,
in many cases of racinlly~motivated acts of
violence involving denials of federal rights, no
federel eriminal senction was available. Manpower
shortages and the high priorilties placed on voting
discfimination and school desegregation also served
to limit the Division's activities in the criminal
area. MNevertheless, the Divislon successfully pro-
secuted under these Reconstruction statutes the
perpetrators of three of the most notorlous crimes

of racisl violence committed during the Johnson

Administration -~ the slaylngs of thrce

clvil rights workers in Neshoba County, Mlssissippil
and of Negro educator, Lemuel Penn in Geoxgla in

1964, and the 1965 killing of Mrs. Viola Liuzzo




- 10 -

durihg her participation in the demonstrations against
voting discerimination in Selma, Alabama. Title I

of the Civil Rights Act of 1968 mow provides criminal
sanctions for racially-motivated forcible interfer-
ence witﬁ an appropriately broad range of fedanl

rights.

Coordination of Enforceiwent of Title VI--Non-

piscrimination in Federally Assisted Programs

Pursuaﬁt to Executive Order No. 11247
promulgated in 1965, a unit of the Division, headed
by a Special Assistant to the Attorney General, has

. been responsible for coordinating enforcement of
Title VI of the Civil Rights Act of 196h. Title
VI prohibits discrimimtion in programs and acti-
vities from 25 different departments and agencies

of the fckral government.

Other Significant Activities

Other significant activities of theCivil Rights

Division between 1963 and 1968 included litigation ..

to a desegregate places of public accommodation and
public facilities, intervention in private civil

suits challenging discrimination in State Qurt
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juries, amicus curiae partiqipation in a_ variety of
private civil rights cases in the United States
Supreme court,, the drafting of a uniform discrimina-
tory system for the selection of 3urors in federal
courts (a system ul timaely embodied in the Jury
Selection and gervice pct of 1968,)and drafting of
fair housing legislation (ultimately embodied in
pitle VIITI of the Civil Rights act of 1968).

" fllustrations of thesé activitiés are more fully
described below..

set forth below, under separate subject matter

headings,'are narrative descriptions of memoranda and
other documents which have been selected.to reflect
the internal operations and policy formation processes
in the Department of Justice between 1963 and 1968
with respect to selected major developments in the
arcas of voting, school descgregation, employment,

housing, eriminal matters, public accommodations

and facilities, jury discrimination, and federally-

assisted programs.
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B. DISCR MLNATION IN VOTING
1. Litigation preceeding the Voting Rights Act of

;

1965-- Louisiana v. United States

Prior to enactment of the Voting Rights Act of
1965, the Dcpartment.of Justice filed over 70 suits under
the Civil Rights Act of 1957 in efforts to eliminate
racial discrimination in voting. Perhaps the most
significant and sudcessful suit of this ¥ind was
Louisiana v. United States. Although the suit was kgun
during the Kenncdy Administration, it was decided by the

sirict court shortly after President Johnson tool:

[aN)
e

office and the district court's decision was affirmed
by the Suprene Court inil,.h 18565,

The suit was begun on Deceitber 28, 196 in the
federal district court for the Eastern District of
Louisiana. Acting pursuant to 12 U.S.C. 1971(c), the
Attorney General f£iled a conplaint in the naue of the
United States against the State of Louisiana, the members
of the Louisiana Board of Registratinn, and the Director
of the Board. The.gravamen of the complaint was that
the Louisiana constitutional and statutory provisions
“which conditioﬁfrcgist“gtion for votinz upon the ability
of the applicant to understand and give a reasonable
interpretation of any section of the Constitution of

the United States ow the Constitution of Louisiana




/) H
..v/._,) - i

. \
. ) violated 42 U.S.C. 197L(a) and the Fourteenth and Fifteenth
Amendments of the Federal Constitution. The complaint
prayed for judgenent declaring the chaliegcd provisions
unconstitutional and enjoining the defendants £rom
enforcing thea or engaging by other means in racial
discrimination in voter registration

The case was tried by a statutory court of three
judges pursuvant to 23 U.S.C. 2281. The Government intro-

duced voluainous proof of dis scrimination in the veter

rezistration process, including depositions, affidavits,

. transcripts of testimony from other proceedings, and official
voting records. While the case vas pending, the State

. . adopted a new' aitizenship" test as a precondition to_ .
voter regzistration, as a substitute for the Constitutional L

interpretation test. Proof was adduced, however, that the

constitutional interpretation test was still beinzg used in

sone arcas of the State.

A majority of the three-judge district court filed
its opinion on November 27, 1963 and, on January 23, Lo6h,
forwal f£inding of.fact, conclusions of law, and a deccree

.

granting the relief requested were entered. The history

of voter resistration in Louisiana and the massive

proof of current discr iminatory praciices adduced by

° the Government led the District Court to conclude that

the purpose and cffect of the Louisiana "Constitutional
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interpretation' test was solely to disfranchise Negroes

and that the test was therefore unconstitutional. The

Court enjoinad further use of the test in the parishes in
which it had been used in the past. Bevond thaf, although
the Gourt did not decide the coustitutionality of the

new "citiéenship” test, it enjoined use of that test to
prevent a "freezing in'" of past discriminatory practices

that would otherwise have resulted because voter registration

[EPERY

in Louisiana is permanent. . -
" On March 5, 1964, the defendants appealed to the
United States Subrcie Court. The Supreme Court noted
probable jurisdiction on June 22, 1964. On /i~ ,1965,
the Suprene Court affiruwed the judgément of the District
Court, holding that the "Constitutional interpretation”
test violated the Fifteenth Amendment and that the Court
had appropriately enjoined use of the new "citizenship"
test in order to render its decree against discrimination

effective. YR LSS,

-l
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- N7 72, THE VOTING RIGHTS ACT OF 1965

8. Legislative Development.

On December 28, 1964, Attorney General Katzenbach
sent a memorandum to the President setting forth alterna-
tive proposals for a constitutional amendment ox legislation
designed to increase popular participation in elections.
The Attorney General began by noting that only 62 percent
of age-eligible American citizens voted in the 1964
elections. This statistic was ascribed principally to
(1) lack of interest, (2) racial discrimination, and (3)
restrictive state voting qualifications. With regard to
racial discrimination in voting, the Attorney General
observed that present federal legislation deaiing with
this problem, while improved ﬁy the 1960 and 1964 Civil
Rights Acts, remained a relatively slow method of over-
coming discriminatory practices. The Attorney General

recommended three alternative proposals listed in the

ordef in which, in his opinion, they were to be preferred:

1. A constitutional amendment to pro-
hibit the States from imposing any qualifica-

tion for voting in Federal or State elections




other than (1) age, (2) a short period’

of residence, (3) conviction of a felony,
and (4) commitment to a mental institution.
2.  Legislation vesting in a Federal
commission the power to conduct registration
for Federal elections.
3. Legislation granting to an agency
of the Federal Government the power to assure
. direct control of registration for voting in
. both Federal and State elections in any area
‘ where the percentage of potential Negro regls-
trants actually registered is low.
The memorandum discussed briefly the advantéges and dis-
advantages of these alternative proposals. The third
proposal listed above was subsequently embodied in the

Voting Rights Act of 1965.1/

>

/
’jMemorandum from Attorney General Katzenbach (12/28/64)

to President Johnson.
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On January 8, 1965, a draft constitutional amendment'

embodying the first proposal suggested by Attorney General

Katzenbach to President Johnson in his memorandum of

. December 28, 1964 was drafted in the Department:;/

Draft Constitutional amendment (1/8/65), authorship not

indicated.

On February 12, 1965, Mr. Joseph Rauh, Counsel for
/the Leadership Conference on Civil Rights, submitted a
'1egislative proposal to Attorney General Katzenbach
!designed to deal with discrimination in voting. Under
this. proposal, the President would have been authorized
to order the "nullification" -of voter registration lists
in areas where Negroes were substantially underrepresented
on such lists if the state had maintained segregated
facilities in recent years and 1f, since 1957, the State
had epacted any law which added to or changed the quali-
fications for voting. In areas where nullification was

ordered, the President was to establish a "Federal

enrollment office" which would assume the function of
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o
registering voters in the area. Provision was made for
the abolition of pederal enrollment offices" where the
President subsequently determined that effects of past
discrimination had been removed and there was no danger

3/

of a resumption of discriminatory practices.=

3 :
—jProposal submitted by Mr. Joseph Rauh, Counsel for- the

Leadership Conference on Civil Rightsy(2/12/65), to

Attorney General Katzenbach.

On February 15, 1965, James Morrison, an attorney in
the Office of Legal Counsel, advised Norbert A. Schlei,
Assistant Attorney General for the Office of Legal Counsel,
concerning discussions he had had with Richard Scammon
about alternative proposals to increase voting participa-
tion. Mr. Scammon had recently resigned as Director of
the Bureau of Census and had acted as Chairman of the
President's Commission on Reglstration and Voting
Pargicipation. Among other things, Mr. Scammon expressed
the.view that proposals to eliminate literacy tests and

authorize the use of Federal registrars in areas where
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discrimination was practiced would probably present sub-
stantial political difficulties and that the dual registra-

tion system that would be jnvolved in the federal registrar

proposal would create serious practical problems as well.gj

~'Memorandum from James L. Morrison, attorney, Office of
Legal Counsel (2/15/65), to Norbert A. Schlei, Assistant

Attorney General, Office of Legal Counsel.

On February 23, 1965, Solicitor General Cox trans-
mitted to the Attorney General a draft of proposed
' Congressional findings to accompany a new voting discrim-
jnation statute as well as part of a draft bill invalidating

g/

state literacy test requlremcnts.

5/

£/ Memorandum from Solicitor General Cox (2/23/65), to

Attorney General Katzenbach.

On March 5, 1965, a draft statute embodying what

.

were to be the basic features of the Voting Rights Act of
\.\)\Tﬁsh_»-, \\~‘\q|lt ———

1965 was compl-et.«ed—-ln-the—-l)cpaz,tmenj;~ Although this draft
N . \
}J‘é Wecelel 6«.“ e, Q“\L‘L e (t(”)‘( [ &ne
Yt Gt o b See Tle oy Ues C ““—-\ \)\‘ b \)kk\\.)\o
Sl land PR TN S - \Lb\(‘\“\ \_pxl\\- L\\_\.,
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differed in many significant respects froq the Act as it
was ultimately passed, it coﬁtained the following
features: (1) a “triggexr" provision whereby the use of
literacy tests and similar devices were to be suspended

in areas where the Attorney‘General and the Director of
the Census made appropriate determinations concerning the
use of "tests and devices" in voting and the fact that
less than 50 percent of age-eligible persons voted or

were registered to vote in the area in 1964; (2) authority
in the Attorney General to send federal "registrars" to
areas with respect to which such determinations had been
made, where he deemed it necessary to enforce the 15th
Amendment; (3) coverage of both State and Federal elections,

general, special and primary;é/

6/ .
= Draft Act "To enforce the Fifteenth Amendment to the

Constitution of the United States" (3/5/65), authorship

not indicated.

On March 11, 1965, a memorandum was prepared discuss-
ing issues to be resolved on the draft voting legislation.

Attention was directed to such questions as whether there




should be any congressional findings, undex what circum-
stances literacy tests should be suspended, and under
what conditions Federal registrars should be appointed.

7/

A number of alternative possibilities were outlined.*

7
+ Memorandum entitled, "'1gsues to be Resolved on the

Voting Legislation" (3/11/65), authorship not indicated.

On March 15, 1965, Barefoot Sanders, Assistant
Deputy Attorney General, sent a memorandum to Congressman
McCulloch, the ranking Republican of the House Judiciary
! Committee. The memoxandum was accompanied by copies of
the most recent draft of a proposed bill entitled "Voting
Rights Act of 1965". The memorandum indicates that a
somewhat different draft ofvthe voting bill had previously
been sent to Senator Dirksen and specified the respects

&/

in which the two drafts differed.=

.

7
é'Memorandum from Barefoot Sanders, Assistant Deputy Agavvaﬂ\

General (3/15/65), to Honorable William M. McCulloch.
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The proposed '"Voting Rights Act of l9§5" was trans-
mitted to the Congress on Maréh 18, 1965 and was referred
to the Judiciary Committees of the House and Senate. On
March 22, 1965, Barefoot Sanders,'Assistant Deputy Attorney
General told the Attorney General that the House Judiciary
Committee would invite him or his delegate to sit with

the Committee in executive session and submit amendments.z/

3/
Memorandum from Barefoot Sanders, Assistant Deputy

Attorney General (3/22/65), to Attorney General Katzenbach.

On March 23, 1965, Solicitor General Cox recommended

to Attorney General Katzenbach a number of substantial

changes in the Administration's voting bill. Among other

things, the Solicitor General questioned the constitution-
ality of the "trigger" provision in the bill as introduced
because it was not limited to areas in which a substantial
proportion of the population was Negro. The Solicitoxr
General suggested language to cure what in his view were

- e~
seérious technical defects in this and various{provisions

of the proposed billfg/
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= Memorandum from Solicitor General Cox (3/23/65), to

~ Attorney General Katzenbach.

On Marph 29, 1965, Louis Claiborne, an assistant to
the Solicitor General, proposed ceftain substantive
changes in the pending bili which the Attorney General
had previously indicated might be considered for submission
as Administration proposals at a later time. The proposals
were designed to buttress the constitutionality of the
bill and also included a '"pockets of discrimination"
provision similar to what became section 3 of the Voting

Rights Act.éy

7N

' Memorandum entitled "Possible Substantive Changes in the
Voting Bill" by Louis F. Claiborne, Assistant to the

Solicitor Gemeral 3/29/65).

on March 30, 1965, L. M. Pellerzi, Assoclate General
Couﬁsel of the United States Civil Service Commission,

suggested certain technical amendments to the pending

bill having reference to the duties that would be imposed

1/

on the Commission under the proposed Voting Rights Act.—




/ ,
gjLetter from L. M. Pellerzi, Associate General Counsel,

United States Civil Service Commission (3/30/65), to

Barefoot Sanders, Assistant Deputy Attorney General.

On April 6, 1965, Solicitor General Cox suggested to
the Attorney General certain additional technical changes
that might be made in the then most recent version of the

pi11 /3

/1> :
’—jMemorandum from Solicitor General Cox (4/6/65) to

. Attorney General Katzenbach.

i

On April 6, 1965, Attorney General Katzenbach and
Assistant Deputy Attorney General Barefoot Sanders
attended a meeting of the Houée Judiciary Committee. The
Committee members raised a number of questions about
various provisions of the bill and the Department was
requested to prepare memoranda for the Committee concexn-
ing several of thése questions, including the constitution-

A Y3
ality of abolishing the poll tax in the bill!~/



5/ ;
— Memorandum from Barefoot Sanders, Assistant Deputy

Attorney General (4/6/65), to Stephen Pollak, First

Assistant, Civil Rights Division.

On April 9, 1965, Stephen Pollak, First Assistant
for the Civil Rights Division, reported to Attorney
General Katzenbach concerning possible implementation of
procedures whereby post offices would accept poll tax

payments and transmit them to appropriate State officialsfzj

5/

Memorandum from Stephen Pollak, First Assistant, Civil

Rights Division (4/9/65), to Attorney General Katzenbach.

On April 21, 1965, Bérefbot Sanders, Assistant Deputy
Attorney General, wrote letters to Counsel for the House
Judiciary Committee, suggesting changes in the provisions
of the Committee bill pertaining to '"poll watchers" and
intimidation of voters and concerning, among other things,
the effective date to be inclﬁdcd in the "freezing" pro-
vision (section 5 of the statute as enacted), in light of

16/

proposed changes in State voting laws in Southern states.—
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e

Letters (2) from Barefoot Sanders, Assistant Deputy
Attorney General (4/21/65), to William R. Foley and
Benjamin zelenko, General Counsel and Assistant General

Counsel for the House Judiciary Committee.

On April 23, 1965, Harold H. Greene, Chief, Appeals
and Research Section, Civil Rights Division, proposed to
Stephen Pollak, First Assistant for the Civil Rights
Division, a new poll tax provision designed to take into
account the various objectives and objections previously
considered in connection with the poll tax. This pro-
vision, in its essential features, would have outlawed
the poil tax and authorizéd the Attorney General to

/7
jnstitute suits to enforce the poll tax ban.”

Zi]ﬁemorandunfrom Harold H. Greene, Chief, Appeals and
Research Section, civil Rights Division (4/23/65), to

Stephen Pollak, First Assistant, Civil Rights Division.
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On April 9, 1965, the Senate Judiciary Com-
mittee reported on an ameﬁded version of the
Administration bill. On April 27, 1965, a memorandum
was prepared discussing two major issues raised by
the Senate Judiciary Committee bill: (1) the poll
tax ban and, (2) the "escape" provision sponsofed by
Senator Dirksen, which provided an alternative basis
for states or localities covered by the "trigger"
provisions of the Act to escape coverage, based on
the percentage of persons registered to vote or voting
in the most recent Presidential elig;ion. Objections

were raised about these provisions.

87 .
— Memorandum entitled "Questions Concerning the Voting

Rights Act of 1965 as Reported by the Judiciary Com-
mittee" (4/27/65), suthorship not indicated.

The Voting Rights Act of 1965 was passed by the House
of Representatives on August 3, 1965, by the Senate on

August 4, 1965, and signed into law by the President on

August 6, 1965.
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b. Administrative Tmplementation of the Voting Rights Act.

On June 2, 1965, in anticipation of enactment of the

Voting Rights Act, representatives of the Civil Rights

Division met with representatives of the Civil Service
Commission to discuss preparations for implementation of
the "examiner" provisions of the Act. At that meeting, &
number of factual and legal questions were posed to the
representatives of the Civil Rights Division to enable |
the Civil Service Commission to g0 forward with plans

for administrative implementation. A major policy ques-
tion arose concerning the speéd with which the Act would
be implemented following enactment by sending examiners
into particular counties in ‘the South. Commission
representatives indicated that they would need from

60 to 90 days notice to jmplement the Act in any particu-
lar county. The Commission was confronted by practical
problems of adequate personnel and training of such
personnel for fulfilling their responsibilities under

the Act. In a memor andum prepared following the meeting,
Stephen Pollak, First Assistant of the CiviL Rights

Division, questioncd whether the Act should be implemented
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upon enactment in as few areas as some of the repre-

sentatives of the Civil Service Commission seemed to

9/
have in mind.

;

;2/ Memorandum from Stephen Pollak, First Assiétant,
Civil Rights Division (6/3/65), to John Doar, Assistant
Attorney General, Civil Rights Division, and other

attorneys in the Civil Rights Division.

On June 11, 1965, representatives of the Civil
Rights Division met again with representatives of the
Civil Service Commission to discuss problems of imple-
menting the examiner provisions of the Act. Among
other matters, the question of the need for physical
protection for examiners was discussed%g At that
meeting, the Civil Service Commission delivered to
the Civil Rights Division representatives dréft regu-
lations and a draft manual for the use of examiﬂers
for review by the Departmé%%{ Also on June 11, 1965,
other representatives of the Civil Rights Division met
with representatives of the Bureau of the Census to

.

discuss the role
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of the Bureau in implementing the voting r;ghts bill.

The statute makes the Bureau ¥esponsible for determining
areas in which less than 50 percent of persons of voting
age voted in the 1964 election, pursuant to the "erigger'
provision in section &4 of the Act. Plans were made for
performance of the Bureau'é function with respect to the

Deep South States to be covered by section 4 of the Act

on the day it was to be signed by the Presidentﬁz

;§7Memorandum from Alan Marer, attorney, Appeals and
Research Section, Civil Rights Division (6/11/65), to

‘Stephen Pollak, First Assistant, Civil Rights Division.

21/ ]
~'Memorandum from Stephen Pollaqk, First Assistant, Civil
Rights Division (6/11/65), to Alan Marer and Frank Schwelb,

attorneys, Civil Rights Division.

iz]ﬁemorandum from Stephen Pollak, First Assistant, Civil

Rights Division (6/11/65), to Attorney General Katzenbach.

. On June 15, 1965, St. John Barrett, Second Assistant,
Civil Rights Divisionm, expressed his views to the
Division's First Assistant, Stephen _Pollak, regarding o

questions raised by the Civil Service Commission about
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security, recruitment of Negro examiners and related
matters. Among other things, ﬁr. Barrett felt that no
conscious effort should be made to assign Negroes as
examiners in Souther areas. He also thought it vital
that examirers be appointed promptly in 1ifficult as well
as "easy'" areas, noting that timidity on the part of the

Government in this connection would simply encourage

resistance to the statute%il

73
4¢/Memorandum from St. John Barrett, Second Assistant,

. Civil Rights Division (6/15/65), to Stephen Pollak, First

Assistant, Civil Rights Division.

On June 29, 1965, representatives of the Department

of Justice met with representatives of the Department of

Commerce, Bureau of the Census, Civil Rights Commission

and Bureau of the Budgetto discuss administrative problems

4,

in connection with the Voting Rights Act.™

22'-/Memoranc’lum from John Doar, Assistant Attorney General,

Civil Rights Division (7/9/65), to S. A. Andretta, Assistant

Attorney General, Administrative Division, and attached

memoranda.
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On July 6, 1965, John Doar, Assistant Attorney
General for the Civil Rights Division, gave to Mr. Wilson
Matthews of the Civil Service Commission a list of
counties im Alabama, Mississipbi,_Louisiana, and Georgia
for which it was then contemplated that examiners might
be appointed shortly following enactment of the Voting

£
Rights act X/

as/
Memorandum from John Doar, Assistant Attorney General,

" Civil Rights Division (7/14/65), to Stephen Pollak,

First Assistant, Civil Rights Division.

On July 16 and 17, 1965, names of additional counties
to which it was tentatively planned to send examiners
following enactment of the bill were submitted by the

2/

Civil Rights Division to the Civil Service Commission!

6/
= Memorandum from Stephen Pollak, First Assistant, Civil

Riéﬁts Division (7/20/65), to John Doar, Assistant

Attorney General, Civil Rights Division.
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On July 14, 1965, attorneys in the Civil Righté
Division prepared a summary of recommendations made by
the United States Commission on Civil Rights regarding
implementation of the Voting Rights Act. Such matters
as selectioﬁ of areas, selection and training of examiners,
notice to prospective registrants and civil rights organ-

. . 2
’ izations were considered.=

22/Memorandum from Stephen Eilperin and Alan Marer,
attorneys (7/14/65), Civil Rights Division, to Stephen

. Pollak, First Assistant, Civil Rights Division.

On July 23, 1965, Ramsey Clark, Deputy Attorney
General, and other representatives of the Department of
Justice, met with Governor Buford Ellington of the White

House staff to discuss sending examiners to counties of

Deep South states. Governor Ellington planned to have

jnformal discussions with individual governors of the

five Deep South states concerning implementation of the

‘ 2§
examiner provision of the Voting Rights Act.™
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2.8/

**/ Memorandum from Stephen Pollak, First Assistant, Civil
6 .
Rights Division (7/28/65), to John Doar, Assistant Attorney

General, Civil Rights Division.

As of July 30, 1965, the Civil Service Commission had
yrecruited some 68 persons to serve as examiners under the
Voting Rights Act. Among the recruits were two Negroes.
The Commission had sought other Negroes as examiners, but
fhad been unable to persuade any others to accept. A
training session for examiners was scheduled to be held
‘4n Washington on August 4-6, 1965. The Commission was
having difficulty locating space for examiner offices in

29
gseveral counties.™

zj7ﬁemorandum from Alan Marer, attorney, Civil Rights
pivision (8/2/65), to John Doar, Assistant Attorney General,

Civil Rights Divisionl“

On August 6, 1965, President Johnson signed the

Votiﬁg Rights Act of 1965 into law. On the same day, the

Attorney Genexal and the Director of the Census made the
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appropriate "trigger" certifications under section 4 of
the Act and the Attorney General further certified that
the appointment of federal examiners was necessary to en-
force the Fifteepth Amendment, pursuant to section 6 of
the Act, in nine counties in Alabama, Louisiana, and
Mississippi: Detailed justification memoranda were pre-
pared by the Civil Rights Division with respect to each
county certified by the Attorney General for examiners,
On August 7, 1965, Attorney General Katzenbach
sent a letter to State and local election officials in
every county covered by the "trigger" provisions, enclos-
ing a copy of the statute and explaining its principal

30/
provisions.

30/ Letter from Attorney General Katzenbach to.election

officials (8/7/65), (addressee not indicated on sample).

" On August 8, 1965, John Doar, Assistant Attorney
General, Civil Rights Division, sent a memorandum to

United States Attorneys, explaining the provisions of the
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Voting Rights Act in some detail. The United States
Attorneys were requested to transmit any réﬁorts they
might receive about the degree of compliance with tﬁe
Act by state and local election officials in their

3/

respective areas:™

ai/Memorandum from John Doar, Assistant Attorney General,

Civil Rights Division (8/8/65), to United States Attorneys.

On August 9, 1965, John Doar, Assistant Attorney
General, Civil Rights Division, sent a memorandum to the
Director of the Federal Burcai of Investigatiom, outlining
the procedures to be followed by the Bureau in conducting

investigations under the Voting Rights Act of 1965?5/

34/

~ Memorandum from John Doar, Assistant Attorney General,

Civil Rights Division (8/9/65), to Director, Federal

Bureau of Investigation.

On September 20, 1965, Stephen Pollak, First Assistant,
Civil Rights Division, met with officials of Halifax
County, North Carolina, to discuss the suspension of

literacy tests in that county pursuant to the Act. The
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county officials stated that the literacy test in use
there was a simple one and that it had not ﬁeen used to
discriminate. The officials presented statistics to
substantiate their statements that no discrimination was
practiced in.the county. Mr. Pollak advised the county
officials that, under the'Act, it would be necessary for
the county to file a lawsuit to accomplish a liftihg of
the suspension of the literacy test. He indicated that
the Attorney General might consent‘to the entry of a
Sudgment 1ifting the suspension if the county officials
made a persuasive showing that there was in fact no

33/

discrimination in the county.=

ji/Memorandum from Stephen Pollak, First Assistant, Civil

Rights Division (9/20/65), to ‘the File.

By letter of December 2, 1965, the United States
Commission on Civil Rig?ts transmitted copies of its
Report on the Voting Rights Act of 1965 to the Attorney
Geqe;al. In a number of respects, the Commission's
Report alleged that the Department of Justiée had not

been sufficiently vigorous in jts enforcement of the Act.
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On December 4, 1965, Attorney General Katzenbach wr&te a
letter to Mr. William L. Taylox, Staff Director of the
Civil Rights Commission, in response to critical features
of the Commission's report. In his letter, the Attorney
General noted that the Commission's report was apparently
based on limited and somewhat stale information. He noted
further that the Commission had failed to discuss its
report with the Department prior to publication. The
Attorney General then proceeded to answer the Commission's

134

criticisms of the Department's actions in some detai

3577

Letter from Attorney General Katzenbach (12/4/65), to
William L. Taylor, Staff Dircctor, United States Commission

on Civil Rights.

On December 16, 1965, the Civil Rights Division insti-
tuted new procedures for the filing of all memoranda and
other documents pertain}ng to enforcement of the Voting
Rights. Act of 1965. The memorandum setting forth these
changes describes a number of important procedures with
respect to enforcement of the Act, including procedures
to be fdlowed with respect to designating particular

2
counties for Federal examiners by the Attorney Generalﬁfy
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35/ _ ;
~ Memorandum from John Doar, Assistant Attorney General,

Civil Rights Division (12/16/65), to all employees of

the Civil Rights Division.

On January 8, 1966, the Attorney General wrote a
second letter to state and local officials chargedbby
State 1aw w1th the responSLblliLy of registering voters
in each county covered by the "trigger" provisions’ of “the Act.
The letter set forth the principal criteria followed by
the Attorney General in determining whether it was
necessary to designate examiners for a particular county.
The letter emphasized the responsibility of local
officials in areas wvhere discrimination in voting had
been practiced to take affirmﬁtive action to afford all
qualified persons an opportunity to register to vote in
order to overcome the effects of past discrimination.

The Attorney General further stated that local registra-
tion offices may have to remain open in excess of the

timés specified by state law where that was necessary to

3¢/

accomplish the objectives of the federal act.=
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36/ Letter from Attorney General Katzenbach (1/8/66), to
state and local registration officials (addressee not

indicated on sample).

On April 23, 1966, Attorney General Katzenbach wrote

a letter to state and local eiection officials in every
county in Alabama in anticipation of the Alabama primary
electlon in May 1966. Among other Lhings, this letter ex-
plained the procedure under the Voting Rights Act for the
making of complaints by private citizens to federal exam-
" iners in counties in Alabama which had been designated for
examiners by the Attorney General. This letter also set
‘forth the criteris to be followed by the Department in
determining whether it would be necessary to send Federal
poll watchers to observe the election pracess in counties

37/
in which federal examiners had been designated.

37/ Letter from Attorney General Katzenbach (U4/23/66), to
state and local electlon officials in Alabama (addressee not

indicated on sample.)
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3. fMajor Judicial Decisions Under the Voting Rights Act

_. of 1965

i
‘8 South Carolina v. Katzenbach.”

On August 6, 1965, the day President Johnson
signed the Voting Rights Act into law, Attornéy General

Katzenbach determined that South Carolina maintained

a '"test or device', as defined in the Act, on November 1, 1964,

At the same time, the Director of the Census determined that
less than 50 percent of the persons of voting age residing
in South Carolina voted in the presidential election of
November 1964, These detcrmiﬁations "eriggered” the most
important provisions of the Voting Rights Act with respect
to South Carolina as of the date they weremade.
on September 29, 1965, South Carolina sought leave

to comnence an oriiinal action in the United States Supremc
Court against Attorney General Katzenbach to challeﬁge
the coﬁstitutionality of the Act and, if successful, to
secure injunctive relief against its enforcenent. On
November 5, 1965, the Court granted South Carolina's
motion for leave to file a complaint and directed that the
answer be filed and the merits of the case briefed on an
éxpedited schedule. Attorne? General Katzenbach argued

- the case before the Court on January 18, 1965. The case

" was heard and deteriined on the basis of the pleadings

“and briefs, No evidence was adduced before the Court.




-da- -

Other Southern states covered by the "triggering" provision
of the Act were invited to ahd did partic&pate in the case
as amici curiae.
n The constitutionality of the four key provisions of
the statute was in issue in this case -- (1) the "trigger-
ing" mechanism which determined the applicability of the
substantive provisions; (2) a temporary suspension (five
years) of so-called "tests or devices," such as literacy
tests; (3) authority to use federal examiners to qualify
applicants for,registration; and (4) review by the Attorney
General of substantive gqualifications and practices and
procedures relating to voting adopted after November 1964.
The Government urged that the provisions of the
statute suspending the use voting "tests or devices" were
constitutionally grounded on four basic premises:

(1) Congress had wide power under the Fifteenth
Amendment to enact laws reasonably adapted to
the objective of preventing denials of the
right to vote on account of race.

(2) Congress Aay prohibit the use of any test or
device where such use carries with it a sub-
stantial danger of racial discrimination, even
though such a test, if used under other circum-
stances and in a nondiscriminatory fashion,

might constitutionally be required by the State.
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(3) Congress had.sufficient basis for concluding
that, where less.than half thé adult popula-
tion participated in a p;esidential election

in an area which maintained a "test or device"

often used to deny the right to vote on account
of race, there was so substantial a probability
of abuse of the test as to warrant suspending
it until freedom from abuse could be proved.
(4) The Act provides a fair and reasonable oppor-
tunity for states and political subdivisions
] eovered by the triggering device to show that
. ~ their "test or device" does not discriminate
on account of race.
on March 7, 1966, the Supreme Court upheld every
provision of the Voting Rights Act at issue in the case,

including the four basic provisions of the statute. 383

u,s, 301,
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by KATZENBACH v. HORGAN

The princi.pal provisions of theroting Rights

Act of 1955 were predicatéd on the Fifteenth Amendment and
were designed to eradicate racial discrimination in voting.
Howevér,.during the Senate debate on the Voting Rights
Act, Senators Kennedy and Javits of New York introduced

an amendment, later incorporated in section h(e) of the
Act, which prohibits the States from denying the right

to vote to otherwise qualified Puerto Rican resjdents

who are literate in Spanish, on account of their inability
to read and write English. The sponsors of the amendment
made it clear tﬁat the purpose of their amendment was to
invalidate New Yorl:'s English literacy requirement for
voting, which had the effect of disfranchising thousands of
i Puerto Ricans living’in New York City.

Oon Auzust 6, 1685, a husband and wifc who were

registerced voters in Kingé County, Hew Yor!: brought
suit against Attorney General Katzenbach in the federal
district court in the District of Colunbia scéking to
have section 4(e) of the Act declared unconstitutional

and to enjoin its enforcenent. The complaint alleged

_ that approximately half of the 700,000 nizrants fron

Puerto Rico now living in llew York City were litcrate

only in Spanish and that many of thesc Spanish-spealting
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residents lived in plaintiff's home county; that, under
section #(e) of the Act, many of these persons would be
entitled to vote in Hew vorl City in Kings County; that
such persons wouid be unfamiliar with information available
on political issues in New York City because most such
information was published only in English; and that,
accordingly, the estercise of the franchise by such persons
would dilute the effcct of plaintiff's vote. The complaint

e
further alleged thaty Hew York Citwv Board of ELections had

announced its intention to comply with section 4(e) and
was actually registering persons who were unable to read
and write English.

On October 18, 1965, the.case was argued and sub-~
mitied for decision to a three-judge district court. On
November 15, 1965, the district court decided that section
L(e) was unconstitutional, one judge dissenting. The
pajority opinion stated that 'the qualificatiéns of voters
has been undeniably a natter regulated by the States.

This subject is one ovexr vhich the ConZzress has no power

to legislate." The dissenting judze expressed the view
that section k(e) was constitutional under the territorial
clause. The United States appealed.

’ In the Suprame Court, the United States urzed two.
arguments in suppoft of the validity of section 4(e):

(1) that the statute was valid under the Congressional




power to implement the territorial clause and the treaty

obligations of the United States; (2) that section 4(e)
is "appropriate ledlslatlon" under the eﬁforccmcnu clause
of the Foqrteenth Amendment.
Prior to the Supreme Court's decision in Katzenbach

Morwdn, the scope of the power of Congress to enforce
the Fourteenth Amendient created by section f£ive of the
Amendment was unclear. Morcover, the Supreme Court had
ecarlier held, in the absence of any federal legislation
on the subject, that a Morth Carolina Enzlish literacy
test was valid on its face, there being no evidence in
the record of discriminatory administration. Thus, the

basic issue in Katzenbach v. Morgan was whether Congress

had power to define the substantive reach of the Equal
Protection Clause beyond subjects that would be recognized
as protected by the courts, or whether Congress' role

was limited to providing procedural. rules and sanctions

for Lhc enforcement of judicially- -recognized TFourtecnth

Anendnent rights.
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On June 13, 1966, the Supreme Court sustained

3

section 4(e) of the Voting Rights Act, holding it a

valid exercise of the broad poweir granted Congress to
35"/ a5, (;..[,/,/’

enforée the Fourteenth Amendment.
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Litigation Aﬁainst the Poll Tas--

/“"’

'fi:iUnitcd geates V- Texas .

in gection 10 of the yoting Rights Act of 1965,
congress found that the rcquirement of payment of. a poll

rax as @ precondition ro voting was unconstitutional,and

authorized and dirccted the Attorne¥ general to institute

1itigation seeking ©o have the poll ta¥ declared $nvalid.

by the federal courts. in accordance with this directive,

the United states £iled civil actions attacking the poll

tax in Mississippi on August 7, 1965, the day after the

voting Rights Act was signed into lav by president

Johnson, and in Texas, Alabawd, and yvirzinia, on

pugust 1.0, 1965. get forth below is @ description of

the Texas poll ta¥ 1itigation.

guit was prought by the United states pursuant to

section 10(D) of the yoting pights Act in UZ‘U.S.CL

1971

against rhe State of Texas and el.ection of ficials in

Travis CountVy, Peas, having rcsponsibility for enforcement
of the Tevas poll rax lavis. Among other matters, the

complaint alleged that -~

v yhen the Teuas poll rax was adopted in 1902

onc of its principal purpeses was to dis-

ﬁranchise poor persons, many of whom found

political cxprcssion hrough the populist

party.
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(2) Since 1902 the offect of the Texas poll tax
has been to impose a greatcer burden on Negroes
as a precondition to votinz then upon white
persons because the median income of Negroes
in Texas is lower than the médian income of
white persons. These disparities in median
income resulted frem the fact that the State
had for many years denicd Negroes educational
opportunities equal to those afforded white
persons. -

(3) The pell tax requirenent classified potential

voters between those who have paid and thosc

who have not raid a tax which bears no rational
relationship to voting. This classification

is arbitrary and unreascnable and denies the
equal protection of the laws to that class of
persons who have not paid poll taxes.

The complaint concluded that, for these recasons,
enforcement of the Tesas poll tax deni.cs qualified persons
the rizht to vote in Texas in violation of the Federal
Constitution, including the due process and equal protection

clauses of the Fourtecenth Amendment, and the Fifteenth

Amendrient, and in violation of 12 U.S.C. 197.(a). The

complaint prayed that a statutory three-judge court be

convened pursuant to 23 U.S.C. 2221 and that the Court
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declare the Texas poll tax requirement uncenstitutional
and enjoin its enforcement. On the day the complaint was
filed, the United States moved for an e;pedited hearing
of the case on the merits, pursuant to section 10(c) of

the Voting Rights Act.

On October 21, 1965, the Court entered a pre-trial

order concerning the taling of depositions, certain
stipulations cntered info by the parties and a time schedule
governing the completion of other pre-trial matters. At
the same time, the trial date was set for November 14, 1965.
At the trial, the United States submitted voluwinous
evidence in the foria of depositions, documents, and summaries
of data concerning adninsitration of the poll tax requirenent
in support of its arguments that the Texas poll ta: was
unconstitutional. An extensive trial brief supported b
detailed e:planatory appendices was submitted teo the

Court. N

On February 9, 1956, the three-judige distriet
‘court rendered its opinion, holding that the Te::as poll
ta:: was invalid under the duc process clause of the

Tourteenth Amendment because it bore no rational

relationship to any lezitimate State interest in the
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conduct of elections. Although the Court found that an
original purpose of the Texas poll tax had been to dis-
franchise Negroes and poor persons; it further held that
this original invalid purpose was not enough to'invalidate
the tax an@ that the government had failed to prove that
the poll tax, as it was currently administered, violated
the. Fifteenth Amendment. The Court found it unnecessary
to consider the government's argument that the poll tax
violated the equal protection clause by discriminating
against poor persons generally. 252 F.Supp. 234 (W.D. Tex.
1966).

The district court entered an injunction against
enforcement of the poll tax by the defendants but stayed
the effect théreof to allow the parties time to apply for
& stay of its order. On February 13, 1966, the State of
Texas applied to Justice Black, Circuit Justice for the
Fifth Circuit, for a stay of the district court's order.
The United States opposed the State's application for a
stay, and the application was subsequently denied.

On March 3, 1966,.in United States v. Alabama, a

thfee—Judge federal district court in Alabama held that

thq Alabama poll tax violated the Fifteenth Amendment and

enjoined its enforcement. 252 F.Supp. 95 (M.D. Ala.). On




La-

March 24, 1966, the Supreme Court decided Harper v. Virginia

State Board of Elections, holding that the requirement of a

payment of a poll tax as a precondition to voting, violates
the Equal Protection Clause. 383 U.S. 663. on May 2,
1966, the Supreme Court affirmed the decision striking down
the Texas poll tax. 384 U.S. 155. Judgments invalidating
the poll tax as a precondition to voting were subsequently
entered in the government's cases in Mississippi and

Virginia. .




