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CIVIL, RIGHTS—PUBLIC ACCOMMODATIONS .
APPENDIX

THAE ABSOCIATION OF THE BaR OF THE CITY o NEW YORK, i
COMMITTEE ON FEDERAL LEOISLATION, )
August 23, 1963. .

Memorandum to Members of the Senate Committees on Commerce and the
Judiclary and the House Comm{iitee on the Judictary: i

Enclosed is a copy of the report of the committee on Federal legislation ot
(tllu:l assoclation on proposed Federal civil rights lawa relating to public accommo-
atlons, ‘ i S

It Is contemplated that this report, along with a report on other aspects of
the proposed civil rights law now pending In Congress, will be published in
due coursé in our Federal Legislation Bulletin and sent to all Members of
Congress In accordance with our customary practice. S )

We are sending this copy of the report to you in advance of such pudblicatiqn,
because the public accommodations législation is before your committees, and
we thought that you might find it helpful to have the report at this'time. =

Sincerely yours, '
Frep N, F1sEMAN, OAairman.

Reposr ox Paorosep Frprrar Civit RioHTS LAws RELATING TO:. -
PUBLIO ACOOMMODATIONS R S,

. @ 1 R R Coe
INTRODUOTION '- . '

This report 1s addressed to certaln bills presently before Congress to elim(nate
discrimination in public accommodations, and to establish causes 'of actioll by
private individuals and the Attorney General to prevent such discrimination.'

We have considered principally the provisions comprising titid II of the prd-
sosed Civil Rights Act of 1008, introduced by Senator Mansfield and others as

. 1781, 88th Congress, 1st sesslon, and by Representative Cellér as H.R; 7152,
.88th Congress, 1st session. Senator Mansfleld and others have also infroduced
substantlally the I?amta provisions as title II in a separate bill, 8, 1782, the pro-
posed Interstate Public Accommodations Act of 1063. Other bills dealing with
this problem have been introduced by a substantial number of other Senam
and Representatives, including 8. 1591 Introduced by Sendtors Dodd and Coope
and others, gnd H.R. 6720 introduced by Representative Lindsay and by others
in the same form. 8. 1781 and H.R, T152 were proposed by Presidént Kennedy
in a special message to Congres3 on'June 19, 1983, which stated that the public
accommodations provisions are designed “to gnaranteé all citizens equal access
to the services and factlities of hotels, restaurants, places of amuaeuiehtr‘, and
retall establishments” (New York Times, June 20, 1083, p. 18, col. 4).i - it

Title II of 8. 1781 Invokes the powera of Congress under both the comiderce
clause and the 14th amendment of the Constitutlon, with. chlef rellapce placed
upon the commerce clause, and with the opérative sectlons, as Introduced, rely-
Ing eolély on the commerce clause. S. 1591 and H.R. 6720 ‘are. based np&t‘the
14th athendment, and proposals have been made to amend title IT to place goedter
operative reliance upon the 14th amendment. o fram

Title IT now provides that all persons shall be entitted “withiout disériming-
tlon or segregation on account of race, color, religion, or national origin; to the
full and equat enfoyment of the goods; services, facilities, privijeges, advantayes,

R 3

1 Unless otherwlss indjcated the references to the propossd leglsl tion. 1n {bt "‘Febo' Kort
refer to title IT of § f‘l&l, the tull text of which fs a ngédbgp‘tlo isJ :n_xque‘nj:!\n,‘-“:

T 'w\k'l"\

I3



1526 CIVIL, RIGHTS—PUBLIC ACCOMMODATIONS

and accommodations” of enumerated kinds of “public establishments” if such
establishments satisfy specified criterla with respect to activities or operations
related to interstate commerce. The denfal of or interference with the right to
nondiscriminatory treatment is prohibited, and an aggrieved person, or the
Attorney General for or in the name of the United States, may institute a clvil
action for inqqcﬂvo rellet in the Federal district courts. .

In order‘for the Attroney General to institute sult, he must certify that he
has received a writteu complaint from the aggrleved person and that in his
judgment such perzon is unable;to initlate and maintain appropriate legal
proceedings becasute of lack of adequate financial means or effective repre-
sentation or risk of economic or other injury. It local laws appear to forbld
the discrimination complained of, the Attorney QGeneral is required to notify
the appropriate State or local officials, and, upon their request, to afford them
a reasonable tinmie to det before hé institutes an action. In the case of other
complaints, the ‘Aitorney General 18 required, before instituting an action, to
refer tte matter to the Community Relatlons Service, contemplated by title 1V
“of the bill, to attempt to sécure compliance with the statute by volantary pro-
cedures. Compliance with the provislons for action by local officlals or the
*Community Relations Service is not required if the Attorney General certifies
to.the court that delay. would adversely affect the interests of the United States
or that compliance with such provisions would be fruitless. Coe,
o R . B8UMMARY N

"' YWe support the proposed legislatjon and we belleve it 1s valldly founded on
the commerce clause and also derives substantial constltutlonal support from
1 ¢he 14th axr dment. We belleve that Congress should rely on both constitu-
tional provisions, since wearegard, the commerce clause and the 14th amend-

ment a8 ¢complementary and rot competitive sources of congressional power.
T l THE COMMERCE CLAUSE

Artiele I, section 8, clause 8, of the Constitution confers upon Congress the
power ‘“To regulate commerce * ¢ ¢ among the several States * ® ¢."

The commerce clause has repeatedly been held by the U.S. Supreme Court
to empower Congress to reach ahd control activity which affects interstate
.commerce and to remove burdens on such commerce whether or not a particular
.actjvity or transaction embraced by the legislation id itself Interstate In charac-
ter. - Even if an activity or transactlon considered in isolation is botb intrastate
in char c,te.rleam) insubstantial In its impact oun’ interstate commerce, Congress
.mdy le . vith regard to the aggregate Impact or burden on interstate
commerce of all such activities or transactions. The power reaches not only
.actlzlties which are purely “commercial” In nature, but, in furtherance of
ne&ucﬁlgp, public pollcies, can be, and has been, used to reach noncommetclal
.activitieg. . In our opinion, under these principles, each fully supported by
.authority, the proposed pudblic accommodations law would be & valld exercige
of the power of Congress under the commerce clause. ) . ;
- Jeﬁ_ of digcriminalion on inferslate commerce—Title II contalns proposed
legislative findings that discriminatory qqts‘(q) .make unavallable to Negro inter-
state travelers gpods_ and services which are available to others; () ‘make ade-
quate lé@.xlnzl or Negro interstate travelers difficult to obtain and inconvenient
.to reach; (o) .require Negro interstate trayelers to detopr.to find adequate
eating places; (4) restrict the audlences of interstate entertalnment industries
.and thus b\mi n interstate commerce; (6) have led to the withholding of patron-
|8ge from retall establishments by those affected by such acts dnd Inhiblt and
resirict the normal distribution of goods In the interstatu market; (f) drive con-
uvan;!%ga away from citieq where discriminatory practices prevail; and (g) re-
;dpcl:d (-} ,ux?obluty of the natiopal labor force and deter the interstate movement
[ ustrics. . L o
....We belleve that these findings that discrimination fn public accomniodations
burdens and obstructs interstate commerce are menifestly reasonable for Cons
geq to make. .Such findings help to lay the proper foundatlon for leglslation
“iqtended u; deall‘;vtlkh'hthe tx;lroblem t?t. {ioun;}l tw e:hﬁl by coposedml axl:(} v&m l:e

ven weight when the constltutionality of the pro egislation is
1y aeiﬁg;cx "Seo Block v. Hireh (256 U.8. 188, 184 (1921)) ; Borden's Co. V.
Baldwin (203 U.8. 104, 200 (1034)) ; Communist Party v. Sudvertive Activities
Oontrol Board (867 U.8.1,04 (1061)).
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Precedents under commerce clause support proposed legislation.—The validity
of the proposed legislation as an exercise of the commerce power is clear from
the decisions of the U.8. Supreme Court in N¥.L.R.B. v. Jones & Laughlin Sieel
Corp. (801 U.8, 1 (1938)), United Stater v. Darby (812 U.S. 100 (1941)) and
numerous other cases. . -

In tho Jones & Laughlin case, the Court sustained the constitutionality of the
Natlonal Labor Relations Act under the commerce clause, The Court held that,
irrespective of respondent’s contention that its manufactiring activities repre-
sented a break in the “stream of commerce,” Congress could legislate *'to protect
interstate commerce from the paralyzing consequences of industrial war” (301
U.8. at 41). The Court summarized the course of relevant authority as follows:

‘“The congressional authority to protect interstate commerce from burdens
and obstructions is not limited to transactions which can be deemed to be an
essential part of a ‘flow’ of interstate or forelgn commerce. Burdens and ob-
structions may be due to injurlous action springing from other sources. The
fundamental principle Is that the power to regulate commerce i3 the power to
enact ‘all appropriate legislation’ for ‘its protection and advancement' .(The
Danied Ball, 10 Wall, 557, (i64) ; to adopt measures ‘to promote its growth and
fnsure its safety’ (Mobdile County v, Kimball, 102 U.8. 691, 690, 697) ; ‘to foster
protect, control and restrain’ Second Employers’ Idability Qascs, supra (223
U.8.) page 47. Bee Tezas ¢ N.O. R. COo. v. Rallway Olerke, supra {281 U.S.
548). Tbhat power I8 plenary and may be exerted to protect interstate commerce
‘n0 matter what the source of the dangers which threaten it.' Second Employers’
IAadility Cascs, page B1; Schecter Corp. v. United States, supra (205 U.8, 405).
Although actlivitles may be Intrastate in character when separately consldered,
it they have such a close and substantlal relation to interstate commerce that
thelr control s essential or appropriate to protect that commerce from burdens
aud obstructlons, Congress cannnot be denled the power to exercise that control.
Boheoter Corp, v. United States, ¢upre. Undoubtedly the scope of this poiver
must be considered in the light of our dual system of goverament and may not
be extended 80 as to embraco effects upon interstate commerce so Indirect and
remote that to embrace them, In view of our complex soclety, wonld effectually
obliterate the distinction between what Is natlonal what 1s local ahd creafe »
completely centralived government (idem). The questlon is necessarily oye
of degree. As the Court sald in Ohicago Board of Trade v. Olsew, supra {
U.8.] page 87, repeating what had been sald {n Staford’v. Wallace, supra (25
U.S. 4905]: ‘Whatever amounts to more or less constant practice, and threaténs
to obstruct or unduly to burden the freedom of Interstate commerce 1s within
the regulatory power of Congress under the commerce clause and it 1s pridarlly
{oné Co:\m_‘;o consider and decide the fact of the danger and teet it' " (301

8. a . L

. The Court noted that in OMoago Board of Trade v. Olsen, it had upheld the
Grain Futures Act of 1022 “with respect to transactions on the Chicago Board
of Trade, although these transactlons were ‘not in and of themselves interstate

_commerce.’ Congress had found that they had become ‘a constantly recurring
burden and obstruction to that commerce,’ Ohicago Board of Trade V. Olsen,
262 U.8, 1, 82" (801 U.8. at 85-33). e

In the Jone: & Laughlin case, furthermore, the Court stressed the factor of
experience in determining the scope of congressjonal power over interstate
COmMMmErce : ‘ . ; ) ) .

Ve have often sald that intérdtate commerce itself Is & practical concepiion,
It is equally tiue that interferences with that commerce fiust be appraised by
a judgment that does not ignore actual experlence, ~ - ' o T ¢ .

“Experlence has abundantly demonstrated, that thé recognitibn of tha rlﬁ:
of employees to self-orgdnization and to have represertatives of thelr by
ch for the purpose of collective bargaining is often an ¢sgéntial cohdition
of industrial peace. Refusal to confer and negotiate has beeti dne of the mogt
prollfic causes of strife. "This 1s siych an outstanding fact In the history of labor
disturbances that it is a propzr subject of judicial notice and requires ho ¢fta.
tion of instances” (801 U.8. at 1-4}43. R R R

/This emphasis on the relevance of practical expertence has clear peftinents 'to
the present question. L e,

Similarly, in Unifed States v. Dardy, the Suprenie Gourt stistalned proVistons
of the Fair Labor Standards Act barring frobd shipment In Interstate comme:
goods produced by employees whoge wages and hours of employment did not
conform to the requirements of the statuté, _and’preqc;&lfg_ adherende to kich
requirements with respect to all employees engaged in prodaétion of goods
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for commerce. In upholding the prohibition on shipment of the proscribed goods
in interstate commerce, the Court considered the nature of the commerce
power:

‘“The motive and purpose of a regulation of Interstate commerce are matters
for the legislative judgment upon the exercise of which the Constitution places
no restriction and over which the courts are given no control. AcCray v.
United States, 100 U.S, 27; Sonzinsky v. United States, 300 U.S. 500, 513 and
cases cited. ‘The judicial cannot prescribe to the legislative department of
the Government limitations upon the exercise of its acknowledged power.
Veasie Bank v. Fenno, 8 Wall. 533, Whatever thelr motive and purpose, regula-
tions of commerce which do not Infringe some constitutional prohibition are
within the plenary power conferred on Congress by the Commerce Clause”
(812 U.8, at 118).

The power of Congress to forbid the production of goods for commerce unless
tttl: te%mribed labor standards were met was llkewisoe upheld, and the Court
8l :

"“The power of Congress over Interstate commerce i8 not confined to the regu-
lation of commerce among the States. It extends to those activitles intrastate
which 8o affect interstate commerce or the exerclse of the power of Congress
over it as to make regulation of them appropriate means to the attalnment of
a legitimate end, the exercizse of the granted power of Congress to regulate
interstate commerce. See McCullooh v. Maryland, 4 Wheat. 810, 421. Cf.
United States v. Ferger, 250 U.8. 109,

[ ] ] L ] L L ] [ ] [ ]

“But 1t does not follow that Congress may not by appropriate legislation regu-
late intrantate activities where they have a substantial effect on interstate com-
merce, Hee Sania Cruz Fruit Packing Co. v. National Labor Relalions Board,
803 U.8, 453, 468. A recent example is the National Labor Relations Act for
the regulation of employer and employee relations In industries in which strikes,
Induced by unfair labor practices named in the act, tend to disturb or obstruct
interstate commerce, See Natfonal Labor Relations Board v. Jones & Iaughlin
BSteel Oorp., 301 U.8. 1, 88, 40; National Labor Relations Board v. Fainblatt,
806 U.S. 601, 604, and cases cited. But long before the adoption of the National
Labor Relations Act this Court had many times held that the power of Congress
to regulate interstate commerce extends to the regulation through legislative
action of activities intrastate which have a substantial effect on the commerce
or the exercise of the congressional power over it (812 U.8S. at 118-20).

The aggregate impact on commerce of goods produced under prescribed con-
dl;lgns was deemed controlling rather than the volume of any one shipper or
producer: i .

“Congress, to attaln its objective in the suppression of nationwide competition
in interstate commerce by goods produced under substandard labor conditlons,
bhas mede no distinction as to the volum? or amount of shipments in the com-
merce or of production for commerce by any particular shipper or producer. It
recognived that in present-day industry, competition by & small part may affect
the whole and that the total effect of tﬁe competition of many small producers
may be great. See House Report No. 2182, 75th Congress 1st seasion, p. 7.
The legislation aimed at a whole embraces all {ts parts (c¢f). Natlonal Labor
Relations Board v. Fainblatt, supra, 606" (812 U.8. at 123). .

Again, in Wickard v. Piddurn, 817 U.S. 111 (1042), the Court upheld the
marketing penalties imposed for noncompliance with the wheat marketing
quotas of the Agricultural Adjustment Act of 1938, even with respect to produc-
tion not intended for commerc¢e but wholly for consumption on the farm. The
Court stated that “even if appellee’s [the farmer’s] activity be local and though
it may not be regarded as commerce, it may still, whatever its nature, be reached
by Congress if it exerts a substantial economic effect oa interstate commerce,
and this irrespective of whether such effect 18 what might at some earlier time
have been defned as ‘direct’ or ‘indirect’” (817 U.8. at 125). ) '

The Court”s consideration in that case of the power of Congress to stimulate
commerce I8 likewise pertinent with respect to the proposed findings In title 1I:

“The stimulation of commerce is a use of the regulatory function quite as
definitely as prohlbitions or resetrictions thereon. This record leaves us in no
doubt trat Congress may properly have considcred that wheat consumed on the
farm w'iere grown, if wholly outside the acheme of regulatior, would have a sub-
stantia’ effect in defeaﬂng and obstructing {ts purpose to stimulate trade thereln
at incrcased prices” (817 U.8. at 128-120), ‘ ,
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The Court further held that the fact that ‘“‘appellee’s own contribution to the
demand for wheat may be trivial by itself is not enough to remove him from the
scope of Federal regulation where, as here, his contribution, taken together with
that of many others slinllarly situated, is far from trivial. Labdor Bocrd v.
Fainblait, 300 U.8. 601, 608 et seg” (817 U.8. at 127-123).

Each of these decisions is replete with citations to additional authority sup-
porting the power of Congress to regulate activities which themselves may be
deemed intrastate fn character but which burden or obstruct interstate com-
merce, and subsequent decislons reinforce this doctrine. E.g., Alandeville Island
Farms, Ino. v. American Crystal Sugar Oo., 334 U.8S, 219, 220-85 (1948) ; United
States v. Women's Sporiswcar Mfotr's Assn., 838 U.8. 460, 464 (1049) ; United
States v. South-Eastern Underiwriters Aesn., 322 U.8, 533, 5630-53 (1044) ; Polieh
Nat. Alliance v. N.I.R.B., 322 U.S. 043, 648 (1944). As tersely summarized i
the Women's Sporlsicear case:

“It it 18 Interstate commerce that feels the plnch, it does not matter how local
the operation which applies the aqueeze” (836 U.8. at 464).

As made clear by the Dardy and Wickard v. Filburn decisions, Congress is not
limited under the commerco clause by the size or Impact on commerce of any
particular enterprise subjected to regulation. It is the aggregate lmpact on
commerce of the regulated activities which i8 determinative, irrespective of the
extent of Impact of any specific isolated activity. In Wickard v. Filburs, for
example, the farmers planted only 23 acres and the amount of wheat at issue
amounted to only 233 bushels. Simlilarly, in Mabdee v. White Plaine Publishing
Co., 827 U.8. 178 (1046), the Fair Labor Standards Act was applied to a news-
paper with a circulation of about 9,000 coples of which only 45 were malled out
of the State in which the newspaper was printed.!

Ute of commerce clause to eliménate social evils.—It 18 abundantiy clear that
Federal public accominodations legislation can be validly founded on the com-
merce clause even if the proposed legislation be regarded as directed in large
measure at a soclal evil which might be the subject of State regulation under
the polico power. In the first place, the social evil bas clear economlic conse-
;un;;leeg of which the proposed legislation takes account. Furthermore, as stated

n Dardy:

“It {s no objection to the assertion of the power to regulate interstate com-
merce that its exercise is attended by the same incldents which attend the
exercise of the police power of the States. Sevem Cases v. United Btates, 289
U.8. 510, 518; Hamilton v. Kentucky Distilleries & Warehous2 Qo., 251 U.8, 148,
156 United Stales v. Carolene Products Co., 803 U.8, 144, 147; United Slates
v. Appalachian Elecirio Power Oo., 311 U.8. 877" (812 U.8, at 114-116). -

Indeed, the commerce power has been relled upon to reach a varlety of non-
economic activitles deemed to violate public policy. Most pertinent are cases
upholding the barring of ractal discrimination by interstate carriers and re-
lated public facilities; e.g., Georglia v. Unfted States, 871 U.8. 9 (1062), aft’g
201 F. Supp. 813 (N.D. Ga. 1961) ;: Boynion v. Virginia, 864 U.8. 4564 (1960) ;
Hendorson v. United States, 3390 U.S. 816 (1050); Mitchell v. United Stales,
318 U.S. 80 (1941). The Interstate Commerce Commission has dealt with the
subject on numerous occasions, both in specific proceedings and through a gen-
eral order forbidding such discrimination. Docket No. 3M0-0-335, paragraphs
180a(1), 180a(2) (1061). Indeed, the Commission’s decisions on matters of
raclal discrimination date back to such cases as Heard v. Georgla R. Co., 1 1.0.0.
719 (1888), and Oouncill v. Western ¢ A.R. Co., 1 1.0.0, 638 (1887), and extend
to such recent decisions as N.A.A.0.P. v. 8§t. Louis 8.F. R. Co., 20T 1.0.0, 335,
347-8 (1955).

The Supreme Court has also conslstently sustained under the commerce clause
statutes having major soclal objectives. It has upheld legislation forbidding
the interstate transportation of lottery tickets as an ald to local enforcement
of gambling prohlbitions. Loftery cases, 188 U.8. 321 (1803). Regulation

11t has been suggested fn some quarters that pabllc accommodations having a gross
annual income below a speclfied amount be excluded from thot?ro sed legislation. We
do not favor such an exclusion, The Impact on commerce of relatively small businesses may
well vary more with the location and community involved than the actual dollar volume.
For _example, there may be stops along interatate bus and automoblle routes where on‘lﬁ
small lunch counters or motels are avalladble. The -ppllublllt{ of title IT would 1o
cages depend on the applicabllity of the atatutory criterla wbich refer to activity or
operations related to Interstate commerce, and in an enforcemena action by the Attorney

eneral he would have to cerlify under sec. 204(a) (2) (11) of title IT that *“‘the purposes
of this title will be materially furthered by the filing of an action,” k

21-544—684—pt. 8——3
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designed to insure pure food and drugs has been sustained. Hipolifte Bgg Co. v
Unsted States, 220 U,S. 45 (1911). The banning of transportation of women
in interstate commerce for purposes of prostitution has been upheld. Hoke v.
United States, 227 U.S. 308 (1913). The prohibition of Interstate transporta-
tlon of women for immoral purposes has been upheld even where commerclal
postitution is not involved. ' Caminetti v. United States, 242 U.S. 470 (1917).
Thus, it is apparent that there i3 no pertinent distinction under the commerce
clause between “economic’” and “‘social” legislation.

Bffect on commerce clause jurisdiction of 5th and 10iA amendments—The
proposed legislation would violate neither the 5th nor 10th amendmeat to the
Oonstitution. It is beyond challenge at this date that reasonable regulation to
meét & public evil does not violate the due process clause, *“The Constitution
does not secure to any one liberty to conduct his business in such fashion as to
infiict injury upon the public at large, or upon any substantial group of the
people.” Nebdia v. New York, 201 U.S. 502, 5638-39 (1034). Seo N.L.R.B, v.
Jones ¢ Laughlin Steel Corp., 201 U. 8.1, 4344 (1936) Chicago Board of Trade
v. Olsen, 262 U.S. 1, 40-41 (1923)

In Wiokard v. Filburs, the Court rejected the contentlon that the legislation
involved violated the fifth amendment by limiting the use of private property.

“It is of the essence of regulation that it lays & restralning hand on the self-
interest of the regulated and that advantages from the regulation commonly
fall to others” (817 U.8. at 129).

President Kennedy’s message to Oonxress referred to some 80 States, the Dis-
trict- of Columbia, and numerous cities “covering some two-thirds of this coun-
try and well over two-thirds of its people” which have already enacted “laws of
varylng effectiveness” against discrimination in places of public accommoda-
tion (the New York Times, June 20, 1063, p. 16, cols. 3-4). It Is clear that State
and local antidiscrimination laws do not violate the due process clause of the
14th amendment, Rallway Mail Assoc. v. Corsi, 8268 1.8, 88 (1945) (New
York law prohiblting racial discrimination by labor union upheld agalinst due
process clause challenge).  See also Bolden v. Grand Rapids Operating Corp.,
239 Mich. 818 214 N.W. 241 (1027); Pickeit v. Kuchan, 323 11l 188, 158 N.E.
667 (1928) ; People v. King, 110 NY 418, 18 N.F. 245 (1888) (cases involving
public accommodatlons laws). Patently. Federal legislation based upon the
commerce clause is no more subject to attack under the due process clause of
the 5th amendment than are such State enactments under the 14th amendment.
A# observed by the Supreme Court in Unfted Slates v. Rock Royal Co-operative,
307 U.8. 533, 569-70 (1939) :

‘“The anthorlty of the Federal Government over Interstate commerce does
not differ in extent or chamcter from that retalned by the States over intra-
state commerce.”

argument against the valldity of the proposed legislation based upon the
10th amendment {s similarly without merit, as shown in the Dardy case:

“Our concluslion is unaffected by the 10th amendment which provides: “The
powers not delegated tn the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.
The amendment states but a trulsm that all is retalned which has not been
surrendered. There is nothing in the bhistory of its adoption to suggest that it
was more than declaratory of the relationship between the National and State
Governments as it bad been established by the Constitutlon before the amend-
ment or that its purpose was other than to allay fears that the new National
Government might seek to exerclse powers not grauted, and that the States
might not be able to exercise fully their reserve powers. * * ¢

“From the beginning and for many years the amendment has been construed
as not depriving the National Government of authority to resort to all means
for the exercise of a granted power which are appropriate and plainly adapted
to the permitted end” (812 U.S. at 123-24).

We believe that the proposed legislation is well within the granted power of
Congress and is a wholly appropriate means to deal with a national problem
ot great lmportance.

THE 14TH AMENDMENT

The equal protection clause In section 1 of the 14th amendment provides
that: “No State * * * shall deny to any person within its jurlsdiction the equat
protection of the laws” This prohibition may be enforced by Congress by
appropriate legislation under the provislona of sectlon B of the amendment.
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The findings in title II of 8. 1731 .rely on the 14th amendment, as well as
the commerce clause, in section 201 (h) and (1), which proyide: .

“(h) The discriminatory practices described above are in all cases encouraged.
fostered, or tolerated In some degree by the governmeptal authoritles of the
States in which they occur, which license or protect the businesses involvéd by
means of laws and ordinances and the activities of thelr executive and judicial
officers. Such discriminatory practices, particularly when thetr cumulative effect .
throughout the Natlon is considered, take on.the character of action by the
States and therefore fall within the ambit of the equal protection clause of
the 14th amendment to the Constitution of the United States.

(1) The burdens on and obstructlons to commerce whlch are described above
can best be removed by invoking the powers of Congress under the 14th amend-
ment and the commerce clause of the Constitution of the United States to.
hibit discrimination based on race, color, religion, or natlonal origin-in cer! ln
public establishments.”

S. 1501 and H.R. 6720 are based exclusively on the 14th amendment. S. 1561
provides rellef against discrimination In public accommeodations “conducted
under & State license,” and H.R. 8720 provides rellef agalnst diserimination in
businesses “authorized by a State.”

Consideration of a 14th amendment basls for pubuc accommodationa lexlsla-
tion must begin with the Civil Rights cases, (109 U.8. 3 g 883)), The Supreme:
Court there held that sections 1 and 2 of the Clvll Rights Act of 1875, which
purported to prohibit discrimination in “Inus, public conveyances on land or
water, theaters, and other places of public amusement," were unconstitutiopal
because directed at individual rather than State action:

“It is State actlon of a particular character that is prohibited (by the 14th,
amendment). Individual invasion of individual rights is not the subject matter .
of the amendment. It has a deeper and broader scope. It nullifies and makes.
vold all State legislation, and State actlon of every kind, which impairs the.
privileges and immunities of citizens of the United States, or which injures
them in life, liberty, or property without due process of law, or which denles to
any of them the equal protection of the laws” (109 U.8. at 11).

It i1s hardly likely that the “State action” requirement of the OMl Rmm
cases will be overruled, particularly in view of such recent pronouncements b
the Court as in Burfon v. Wilmington Pkg. Auth., 365 Us. 716, 122 (1961)

“It was clear, as It always has been since the Civil Rights cases, aupro, lhat
‘Indé'vlgn‘al.i'l’waslon of Individual rights is not the subject matter of the amend-
men .

The principle of the Civil Rights cases, however, ‘does not pmvent appiieo.-
tlon of the proposed leglslation to the areas of discriminatory activity which.
are already subject to the congressional power granted by the 14th amendment;.
namely, activity which {s not purely “individual lnvaslon of indjvidual flghts”.
but involves the State suificlently to bring the amendment into play. . Indeed.
the majority of the Court in the Civil Rights cases addressed itself only to
lack of any requirement of State action vnder the 1875 act and dld not conalder
what degree of State participation is required to support the applicability of the
14th amendment, stating: .

“It I8 not necessary for us to state, if we could, what legislation would. be
proper for Co to adopt. It is sufficlent for us to examine whether the l1aw |
{n question is of that character,

“An inspection of the law shows that it makes no reference whatever to any .
supposed or apprehended violation of the 14th amendment on the part ot the
States” (109 U.8. at 13-14).

The concept of “State actlon” under the 14th amendment has undergone con-
siderable expansion in recent years. Thus, the prohibitions of the 14th amend.,
ment extend to State judiclal enforcement of racially res rictive covenants
among private persons. Shellep v. Kracmer, 334 US. 1 )+ The enforge:
ment of State trespass statutes against Negroes for lnx to leave a lunch
counter has been held to be barred by the 14th amendment where there is a
local segregation ordimance. Even if the excluslon is based on the store man-.
ager’s own decision, the equal protection cf aush e is applicable because the oxtst; .
ence of the ordinance Is deemed to remove his declalon from -the spherr
private cholce. Pelcrson v, Greenville, 878 U.S. 244 ( 1963) ‘Where
officlals {n the absence of an ordinance publicly state that Nefroea wonld not- be
permitted to scek desegregated lunch counter service, th tua on. ig ;:onai -
ered tho same from the standpolnt of the 14th amendmént ag lt ere were, 8
an ordinance. Lombard v. Loulsians, 878 U.8. 267 (1968). Lessees opetatin
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restdutints 14 2 municipal afrport and in an'automoblie parking building oper-
ated by a State agency bave also beén held subject to the 14th amendment.
Tin .- Memphis, 369 U.8. 350 (1962) ; Burton v. Wilmington Pkg. Auth., 385
U.S. 5,’15 1961). ' In thesé and other situations, the application of the 14th
ameﬂ’dme’n 13 no longer {n doubt, amd such decisions suggest that there may well
be further expansion of what constitutes “State action” under the amendment
wheéti bther factual situations come before the Court. :

.The reflance, upon the granting of & State license or authorization in 8. 1591
and H.R. 0720 for 14th amendment coverage may rest In part upon a portion
of the dissenting opinlon of the first Mr. Justice Harlan in the Civil Righls casce.
In "the coirse of g& discussion of discriminatory treatment in places of public
aniusemeiit as a' yestige of slavery which could be barred by Congress under
thé 13th amendment, he stated : N

"“Phe authority to establish and maintain them comes from the public. The

lored race is a part of that public. The local government granting the license
répresents them ‘as well as all other races within its jurlsdiction. A license
from the public to establish a place of public amusement, imports, in law,
equality of right, at such places, among all the members of that public. This
must be 80, unless it be—which I deny—that the common municipal govern-
ment of all’ the people mdy, in the exertion of 1ts powers, conferred for the
bénefit of all, discrimlnate or authorize discriminatfon agalnst a particular
race, solely becausé of its former condition of servitude.” 109 U.8. 41.

_8imiléxly, in his discasslon of the 14th amendment, he wrote:

““What I affirin Is that no State, nor the officers of any State, nor any cor-
poration or individupl wielding power under State authority for the public
benefit or the public convenlence, can, consistently either with the freedom
estdblished by the fundamental law, or with that equality of civil rights
which now belongs to' every citizen, discriminate agalnst freemen or citizens,
fn-those rights, because of their race, or because they once labored under the
dl‘ii’billt{ée of slavery imposed upon them as a race.” 109 U.S. 59.

“Mr. " Jistice Dotuglas substantially relterated this position with respect to
the 14th amendment in two recent concurring opinions. Lombard v. Louisiana, -
313 U.8. 207, 274 (1983) ; Gammer v. Louitiana, 368 U.S. 157, 184 (1961). In
Garrier, Mr. Justice Douglas also adverted to the pattern of segregation pur-
suant to Loulsiana custom: "

~Thotugh there may have been no State law or municipal ordinance that in
torms ‘rejuired ‘segregation of the races in restaurants, it is plaln that the
proprietors in the Instant cases were segregating blacks from whites pursuant
to Loulsiarma’s custom. Segregation is basle to the structure of Louisiana as
a ‘comunlty’; the custom that maintains it is at least as powerfutl as any law.
It ‘these proprietors ‘also choose segregation, thefr preference does not make
the ‘getion ‘private, rather than ‘State,’ action. If it did, a minuscule of
private ‘prejudice would convert State into private action. Moreover, where
the segregation policy i3 the policy of & State, it matters not that the agency
to enforce it is a private enterprise” 368 U.S. 161. [Emphasis in opinion.)

In view of the Lombard decisfon, it would appear that the “ractice of segre-
gating public accommodations in many communities to conférm to the position
taken by local officials would infringe the 14th amendment even in the absence
of local laws requiring segregation. The ccmbination of various circumstdnces,
perhaps including elements of local licensing, regulation, officlal attitude and
custom, might in other {hstances also support the application of the strictures
of ‘the' 14th amendment. Licensing alone, however, has not thus far been
Judiclally adopted as a basis for invoking the 14th amendment. Moreover,
legislation referable to a licensing requiremert alone could produce arbitrary
variations between communities depending upon the nature and extent of local
licensing laws and might exclude various types of public accommodations entirely
if licepsing of them is abolished or nonexistent in the locality. However, there
i8 16 necessity to have the rellance on the 14th amendment so limited.

“Over 90 years ago Congress exercised its power under ‘the 14th amendment
to‘provide relief against deprivation of constitutional rights “under color of
apy statuté, ordindnce, regulation, custom, or usage of any State or Ter-

tory * ¢:¢” 42 U.8.0, 1983 (originally sec. 1 of the 'Ku Klux Act of April 20,
1 08. Fge Monroe v. Pape, 365 U.8. 187 (1061). Congress has also employed
sipiildr lapgtage fii lmpos!l;g criminal penalties for the deprivation of con-
stitutional rl{h 8. . 18 U.S.0. 242. The Court in the Oivil Rights casés adverted .
with ‘:app;a' nt approval to the substantially similar version of this penal statute
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then In effect as illustrative of an act which was properly directed against
“State action" under the 14th amendment. The Court sald: e

“This law is clearly corrective in its character, intended to counteract and
furnish redress against State laws and proceedings, and customs having the
force of law, which sanction the wrongful acts specified. In the Revised Statutes,
it s true, a very important clause, to wit, the words ‘any law, statute, ordinance,
regulation or custom to the contrary notwithstanding,’ which gave the declaratory
section its point and effect, are omitted ; but the penal part, by which the declara-
tlon 18 enforced, and which i8 really the effective part of the law, retains the
reference to State laws, by making the penalty apply only to those who should
subject partles to a deprivation of their rights under color of any statute, ordl-
nance, custom, ete., of any State or Territory; thus preserving the corrective
character of the legislation.” 109 U.S. 16-17.

Title IT of 8. 1731 might be amended in similar terms, as has been suggested by
some proponents of increased rellance on the 14th amendment, by providing for
preventative relief against discrimination in specified kinds of public establish.
ments by any persons acting under color of any law, statute, ordinance, regulation
or custom or usage having the force of law, of any State or Territory.*

USE OF MULTIPLE CONSTITUTIONAL SBUFPPORT

Wae belleve that reliance on both the commerce clause and the 14th amendment
in the proposed legislation would be highly advisable. The brozdest coverage
and the most secure constitutional support can be derived from rellance upon
all pertinent sources of power. Much legislation is expressly founded on more
than one power of Congress, &nd the Supreme Court has relied on muitiple con-
stitutional support in upholding the validity of varlous statutes, 6.9. Board of
Trustecs v. United States, 289 U.8. 48 (1933) (Tariff Act of 1922 upheld under
power to ralse revenues and power to regulate commerce with foreign natlons) ;
Ashwender v, T.V.A., 207 U.S. 288 (1936) (Tennessee Valley Authority Act upheld
on t:.4s of war, commerce, and navigation powers). See also Uniied States v.
Manniag, 215 F. Supp. 272 (W.D. La. 1083) (voting registration provisions of
Civil Rights Act of 1960 upheld under 14th and 15th amendments). Similarly, in
the elimination of diseriminatory treatment in public accommodations, the
gources of congressional power provided by the Commerce Clause and the 14th
%x;:endment are fully compatible, and we belleve that both should be Invoked by

ngress,

POLIOY OONSIDERATIONS AND RECOMMENDATION

TLe course of recent events makes it plain that the demands of the Negro for
Just treatment are being insistently pressed and that, 100 years after the Emanci.
pation Proclamatlon, the patients of the Negro with {inequality and injustice is at
an end. Legislation and judiclal decisions have, in recent years, begun to afford
redress fn numerous respects, but discriminatory treatment in public accommoda.
tions open to others remains a continual affront. .

We thoroughly endorse the moral and social objectives of the proposed legisla-
tlon. It is a primary, anclent and honorable function of the law to provide the
Instruments for the peaceful and just resolution of disputes among men. We be-
leve that it is the responsibility of the bar to support the provision of adequate
legal remedles to that end and to encourage the respect for legal processes whi¢h
can only be fostered among the affected groups by providing vehicles of relief
against injustice. In our opinion the proposed legislation would fill'thé seriots
need for & mieans under law to redress & major grievance of the'Negro. We ap-
prove the individual right o action provided by the bill, but in view of the fre-
quent obstacles to suit by private litigants for relief against discriminatory
treatment, we believe that an active, affirmative role by the Federal Goveriment
is necessary. Hence, we endorse the provisions in the proposed legislation

38uch & Lixrision In the proposed legislation would to some extent paraliel tﬁe bro;i-
stons of 42 U.8.C. 1088, supra, but would th >
sons o 32 0.5 mtlog: p uld give e}ANomey General a cause of lcf{on 'I'lpt
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which, while encouraging local tnitiative and responsibility, empower the Attor-
ney General to institute enforcement actions.

We strongly recommend enactment of the proposed legislation.

Respectfully submitted.

Committee on Federal Legislation: Fred N. Fishman, Chairman,
Sidney H. Asch, Eastman Birkett, George H. Caln, Joseph
Calderon, Donald J. Cohn, Louls A. Crato, Benjamin F. Crane,
Nanette Dembitz, Arthur J Dillon, Barry H Garfinkel, Elliot H.
Goodwin, Sedgwlck W. Green, H. Melville Hicks, Jr., Robert M.
Kaufman, Ida Klaus, Leonsrd M. Lelman, George Minkin, Gerald
E. Paley, Albert J. Rosenthal, Peter G. Schmidt, Henry I. Stimson.

Avaust 19, 1963.
APPENDIX

[S. 1731, 88th Cong., 1st gess.}

TITLE II—INJUNCTIVE RELIEF AGAINST DISCRIMINATION IN
PUBLIC ACCOMMODATIONS

FINDINGS

Seo. 201. (a) The American people have become increasingly moblle during
the last generation, and miliions of American citizens travel each year from
State to State by rail, air, bus, automobile, and other means. A substantial
number of such travelers are members of minority racial and re!lgious groups.
These citizens, particularly Negroes, are subjected in many places to discrim-
ination and segregation, and they are frequently unable to obtain the goods and
services available to other interstate travelers.

{b) Negroes and members of other minority groups who trave! interstate are
frequently unable to obtain adequate lodging accommodations during their
travels, with the result that they may be compelled to stay at hotels or motels
of poor and inferior quality, travel great distances from their normal routes to
find adequate accommodations, or make detalled arrangements for lodging far
'In advance of scheduled interstate travel.

(¢) Negroes and members of other minority groups who travel interstate are
frequently unable to obtain food service at convenient places along thelr routes,
with the result that many are dissuaded from traveling Interstate, while others
must travel considerable distances from thelr intended routes in order to obtain
adequate food service.

{d) Goods, services, and persons in the amusement and entertainment in-
dustries commonly move in interstate commerce, and the entire American people
benefit from the increased cultural and recreational opportunities afforded
thereby. Practices of audience discrimination and segregation artificially re-
strict the number of persons to whom the interstate amusement and entertain-
ment industries may offer their goods and services. The burdens imposed on
interstate commerce by such practices and the obstructions to the free flow of
commerce which result therefrom are sericus and substantial.

(e) Retall establishments in all States of the Union purchase a wide varlety
and a large volume of goods from business concerns located in other States and
{h forelgn nations. Discriminatory practices in such establishments, which in
some Instances have led to the withholding of patronage by those affected by
‘such practices, inhibit and restrict the normal distribution of goods in the iater-
state market,

() Fraternal, religious, scientific, and other organizations engaged in inter-
state operations are frequently dissuaded from holding conventions §n cities which
they would otherwise select because the public facilities in such cities are elther
not open to all members of racial or religious minority groups or are available
only on a segregated basis.

(g) Busines organizations are frequently hampered {n obtaining the services
‘of skilled workers and persons in the professions who are likely to encounter
discrimination based on race, creed, color, or national origin in restaurants,
retail stores, and places of amusement in the area where thelr services are needed.
Business organizations which seek to avold subjecting thelr employees to such
discrimination and to avold the strife resulting therefrom are restricted in the
cholce of location for their offices and plants. Such discrimination thus reduces
the mobility of the nationat labor force and prevents the most effective alloca-
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tion of natlonal resources, including the interstate movement of industries,
particularly in some of the arcas of the Nation most in need of industrial and
comercial expansion and develepment.

(h) The discriminatory practices desciibed sbove are in all cases encouraged,
fostered, or tolerated in some degree by the governmental authorities of the
States ln which they occur, which liceiuse or prote:t the businesses involved by
means of laws and ordinances and th: activities of their executive and judicial
officers. Such discriminatory practices, particulariy when thelr cumulative ef-
fect throughout the Nation is considered. take on ‘he character of action by the
States and therefore fall within the awnbit «€ the equal protection clause of the
14th amendment to the Constitution of the United States.

(1) The burdens on and obstructions to commerce which are described above
can best be removed by invoking the powers of Congress under the 14th amend-
ment and the commerce clause of the Constitution of the United States to
prohibit discrimination based on race, color, religion, or natienal origin in certain
public establishments.

BRIGHT TO NONDISCRIMINATION IN PLACES OF PUBLIC ACCOMMODATION

Seo. 202. (a) All persons shall be entitled, without discrimination or segrega-
tion on account of race, color, religion, or national origin, to the full and équal
enjoyment of the goods, services, facilities, privileges, advantages, and accommo—
datlons of the following public establishments:

(1) any hotel, motel, or other public place engaged in furnishing lodging
to transient guests including guests from other States or traveling in. lnter-
state commerce;

(2) any motlon picture house, theater, sports arena, stadium, exhibition
hali, or other ‘public place of amusement or entertalnment which customarily
presents motfon plctures, performing groups, athletic teams, exhibitions, or
other sources of entertainment which move in interstate commerce; and

(3) any retail shop, department store, market, drugstore, gasoline statfon,
or other public place which keeps goods for sale, any restaurant, lunchroom,
lunch counter, soda fountain, or other public place engaged in selllng tood
for consumption on the premises, and any other establishment where goods,
services, facilities, privileges, advantages, or accommodations are held but
to the publlc for sale, use, rent, or hire, if—

the goods, services, facllities, privileges, advantages, or accommo-
datlions offered by any such place or wtabushment are provided to a sub-
stantial degree to interstate travelers,

(if) a substantial portion of any goods held out to the public by sny
such place or establishment for sale, use, rent, or hire has moved in inter-
state commerce,

(ii1) the activities or operations of such place or establishment other-
wise substantlally affect {nterstate travel or the interstate movement of
goods {n commerce, or

(iv) such place or establishinent is an lntegral part of an establish-
ment included under this subsection.

For the purpose of this subsectlon, the term “Integral part" means physi y
located on the premises occupied by an establishment, or located contiguous to
such premises and owned, operated, or controlled, directly or indirectly, by or
for the benefit of, or leased from the persons or bnsiness entities which own, oper-
ate or control an establishment.

{b) The provisions of this title shall not apply to a bona fide private club
or other establishment not open to the public, except to the extent that the
facilities of such establishment are made avallable to tbe customers or patrons
of an establishment within the scope of subsection (a) i

PROHIBITION AGAINST DENIAL OF OR mmmmcs WITH THE n;um‘ 'ro -

NOXNDISCRIMINATION . .

Se0, 203. No person, whether ‘acting under color of law ‘or otherwlse. shall (a)
withhold, deny, or attempt to withhold or deny, or deprive or attempt to; depxh‘e,
any person of any right or privilege secured by section 202, or (b) intérfére or
attempt to interfere with any right or privilege secured by sequon 202, or (¢)
timidate, threaten, or coerce any persoh with a purpose of, interfering Witk any
right or privilege secured by section 202, or (d) punlsh or attempt'to l’funlbh
any person for exercising or attémpung to exercisé any ﬂght br p v)}pge
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secured by sectlon 202, or (e) Incite or ald or abet any person to do any of the

foregoing.
GIVIL ACTION FOR PREVENTIVE RELIEF

fro. 204. (a) Whenever any person has engaged or there are reasonable
grounds to belleve that any person is about to engage in any act or practice pro-
hibited by section 203, a civil action for preventive rellef, including an applica-
tlon for a permanent or temporary injunction, restraining order, or other order,
be Instituted (1) by the person aggrieved, or (2) by the Attorney General for
or in the name of the United States if he certifles that he has received a wrltten
complaint from the person aggrieved and that in his judgment (i) the person
aggrieved is unable to initlate and maintain appropriate legal proceedings and
(éi& the purposes of this title will be materially furthered by the fiXog of an
action.
(b) In any action commenced pursuant to this title by the person aggrieved,
he shall if he prevalls be allowed a reasonabl:2 attorney’s fee as part of the costs.
(¢) A person shall be deemed unable to inftlate and maintain appropriate
legal proceedings within the meaning of subsection (&) of this section when
such person is unable, either directly or through other interested persons or
[ tions, to bear the expense of the litigation or to obtain effective legal
representation; or whken there is reason to belleve that the institution of such
litigation by him would jeopardize the employment or economlic standing of,
or might result in injury or economic damage to, such person, his famlly, or

his property. . .

(dp)ro In case of any complaint received by the Attorney General alleging a
violation of section 203 In any jurisdiction where State or local laws or regula-
tlons appear to him to forbid the act or practice involved, the Attorney General
shall notify the appropriate State and local officlals and, upon request, afford
them a reasonable time to act under such State or local laws or regulations
before he institutes an actlon. In the case of any other complaint alleging a
violation of section 203, the Attorney General shall, before fnstituting an action,
refer the matter to the Community Relations Bervice established by title 1V
of this Act, which shall endeavor to securs compliance by voluntary procedures.
No actlon shall be instituted by the Attorney General less than thirty days

_after such referral unless the Communijty Relations Service notifies him thut its
efforts have been unsuccessful. Compliance with the foregoing provislons of this
subsection sball not be required if the Attorney General shall file with the
court a certificate that the delay consequent upon compliance with such provi.
sions In the particular case would adversely affect the interests of the United

- g:lt&c, or that, in the particular case, compliance with such provislons would be

. ess.

JURISDIOTION

Sxo. 205, (a) The district courts of the United States shall have jurisdiction
of proceedings Instituted pursuant to this title and shall exercise the same
without regard to whether the aggrieved party shall have exhausted any ad-
ministrative or other remedies that may bo provided by law., =
. (b) This title shall not preclude any individual or any State or local agency
“from pursuing any remedy that may be available under any Federal or State
.law, including any State atatute or ordinance requiring nondiscrimination in
_public eatablishments or accommodations. .

AMERIOAN VEGETARIAN PARTY, :
: ) New York, N.Y., August §, 1963.
Hon, JorX O, PABTORE, ‘
ORairman on the Qommiites of Civil Righta Legislation Hearings,
U.8. Benate, -Washington, D.O. .
My Drix SzxaToR PAsTORE: I am avalling myself of your invitation to submit
. the views of the American Vegetarlan Party in.the matter of this legisiation
bearing on the constitutional rights of 10 percent of our Ameri¢an citizens
who bave been denled their privileges accorded .to thefr white fellow-citizens
. for 80 many decades that it be & difficylt matter no matter what leglslation
As pu‘ied to equate thelr sufferings and the indignities that have been finposed
“pf:';r f&e‘iﬂmgq‘lgf‘“ b ot cot try must take a teal #tep a2
) ertheless we'. a 5 that our country mus ‘radical step an
virtually a fundamental “declaration of independence” a?tltudo whi¢h wilt

A

i

‘
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demonstrate to the world at large especially the emerging nations of Africa
that we possess the clvle and moral stamina to make up for the devastating
delinquencies which certalu sectors of our Natlon have persisted In exhibiting
their inhuman phoblas and prejudices and even the so-called liberal northern
sector are also guilty of an attitude toward their Negro fellow-cltizens which
is not to their credit when assayed from the standpolnt ot true Amerlcanlsin
and Jeffersonian humanitarlanism that s consonant with cur Bill of Rights,
the Ten Commandments, the Christian religion and other vaunted principles
which the ‘“‘white” race In its varled echelons cling to and mnanifest fu the
abstract but which they have failed to live up to in the actual.

Our position in the matter is set forth herewith without qualification—and
further we feel that & special fund should be arranged for ac part of the
final legislation which can be construed properly as retribution for the delin-
quencies and defictencles of our Government and certain elements of its popula-
tion; this fund to be employed to ald our Negro citizens to develop those skills
and qualities which would enable them to compete on an equal basis with thelr
“white” fellow citizens who have had the advantages denled them for so many
decades. Then und only then can it be sald that we have basleally rectified &
situation which has plagued most of us In the depths of our consclence and
which bave made of our hoasted claims & de-mock-cracy.

I know from my intimate contacts with many Negro fellow-hcings that they
possess the Inftintive and qualities which are lacklng in many of our favored
citizens. ¥ know that there resides In this vast body of citizens an untapped
reservoir of great qualities that can contribute Immeasurably to the progress
of our country if given the opportunity and aftd which they well deserve to
demonstrate and develop these potentials. Therefore, it will be to the ever-
Iasting shame of our legislators if they will Indulge in quibbling debates when
discussing this great and {nescapable moral responstbility which all of us must
nccept and discharge on the highest level of soclal and clivie ethicality.

Sincerely yours,
SyMox Gourp.

DECLARATION OF CIviL R161T8 PPLATFORM OF THE AMERIOAN VEGETARIAN PARTY

These segregation and discrlinlnatory practices when forced upon our Negro
fellow-cltizens, especially the young, have the Inevitable result of planting within
them seeds of aversion, repugnance, and hatred {n these immature minds which
later must develop and flourish into a state of abhorrence bordering on reactlons
which sooner or later must and will ind thelr vent and expression in acts of
violence bordering on revolution.

We are now faced with this stage where the constant escalation of continued
acts and decrees denying 20 million of our fellow Amerleans the rights and
privileges which all Americans should possess and enjoy as a mat{er of course
{s compelling large groups of these outraged Amerlcans to consider courses of
actlon which may pull the pillars which support our democratie tethple from thele
foundatlon and bring down upon guilty and innocent alike the dire results of
these conditions which have been permltted to ferment and generate to the
exploslve ntage.

Nine years ago, the Supreme Court, by a unanimons decision ruled that segrega-
tion showd cease in school aind coflege. These nine members 6f the highest conrt
in the tand by virtue of thelr oath of office, Inspired by truth, justice, and honesty
of opinion based on legality of reasoning, arrived at this ultimate Judgment after
long deliberations as thelr declsion fudicated. They may have been luspired
by the dictum of Edmund Burke who envisloned & natlon as a partnership “be-
tween those who are dead, those who are Hiving, and those who are to bé born.”
It is in this continulty of existence of which our Negro citizens are an Integral
part that our judlclal ravants have embraced this vital segment of our soclal
system and decreed that these segregatory conditlons inust be exculpated like &
cancer that has too long been permitted to exist aud proliferate in varlous strata
of our soctety. They reallze as do all forward-looking Amerlcans and officlals of
our Government that we cannot present ourselves as avowed eXemplars-of
demberacy to the rest of the world and especlally to the emerging natlons of
Africa whence our Negro cltizens originated, fulfilling the principle of “free and
equal” untess we eliminate this false nspect of our democratic Institution and
derqcinate ils exlstancé no matter where it may exist and in any degree. In
particular the southern segregationists must be served with an unqualified
notice that our country will not permit a small segment of its domain to be

21-544—-64--pt. 3-—3
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dominated or dictated to especially when it goes counter to the expressed judicial
and executive and legislative determination which realizes that the whole fabric
of our soclal system may be rent asunder by revolution of this state of affairs
is not rapldly and determninedly altered and amended so that we will welcome
all Negro citizens no matter where they live into the American family as full-
fledged and fully-pledged Americans without qualification or compromising con-
ditions, in an unvenomed atmosphere which recoguizes, at long last, that the
United States cannot exist in its present divisive state where 20 million of its
citizens are not accorded full and untramineled privileges.

Therefore, the American Vegetarian Party in consonance with its credo of
all-embracing humanitarianism, appeals to all Americans to cast out thelr myoplec,
intransigent, hypocritical, dishonest concepts of this overwhelmingly insistent
problem, abetted and promoted in certain sections especially by shortsighted,
self-seeking political leaders catering to hidebound prejudices of & minority, and
accept the historical and humane development which has been germinated for over
100 years and which will no longer brook any delay and a« ~ept our Negro citizens
on a basis of equality in all respects and perimit them to develop in accordance
with thelr personal abilities and qualities, uphindered in thelr quest for educa-
tional and economlic opportunities enjoyed by all other Americans according
to their statas, to the end that their contribution for the further growth and
progress Iin the United States may receive the full and unhindered and united
.potential which has lain dormant and deprcssed for such a long time through
these unnatural restrictions, but which has been demonstrated time and again
that where an individual is given the opportunity for developinent of his or her
inherent qualifications and abllities that they can fulfill ail the necessary de-
mands of thelr intellectual and physical potentials for the genéral well-belng
of their community, thelr State, and the country as a whole.

The American Vegetarian Party hereby endorses all forms of protest and
demonstrations on the part of our Negro citizens untll these evil conditions have
been eliminated from our way of life. Especially does it endorse the passive
nonviolent methods Initiated by Mahatma Gandhi who subscribed to the vege-
tarlan ethos of meeting and overcoming these clrcumstances which circum-
scribe dnd Hmit the full expression of humanistic tendencies in our present day
so-called civilization, The American Vegetarian Party in furtherance of its
principled platform on behalf of promoting the best influences for and among
all the peoples of all the nations of the world calls upon all departments of our
Federal, State, and clty governments charged with the moral and civic responsi-
bility of instituting and promoting the well-belng of all its citizens to put into
effective functioning all necessary measures which will justifiably allay the
discontents and dissatisfactfons of these conditions which can only continue to
breed dissensions and hatreds that must inevitably culminate in eruptions that
may leave ineradicable scars on our soclal system thercby also affecting our
efforts In the world sreas to bring about those salutary phases which may hasten
a better status of pesceful relationship between the United States and other
natlons, which much-to-Uc-desired aspect of International life i{s now being
bindered In its realization aud the efforts of our well-weaning Secretary of State
In that direction s enormously impeded when we and he have to face the critf-
clsms hurled at us by emerging independent countrles who had expected to model
their constitutional and legislative programs oa our forms, but which they note
arg far from being put into actual and viable functioning by the obstructionist
tactles of Governors, mayors, sheriffs, and other functionaries who are sworn
to uphold the law of the land based on our hallowed constitutional and judielal
pronouncements, which they persist in violating, arbitrarily or through spectous
.divagatory tactics,

In pursuit of the higher morality which In the final analysis must be resorted
.to for the ultimate solution of our racial difculties, the Vegetarian credo offers
the teachings of Pythagoras, Plato, Aristotle, Socrates, Shelley, Shaw, Gandhi,
Buddha, Jesus, Mohammed, Tolstol, Thorcau, and others who in thelr enuncla-
tions have predicated thelr preachments on those simple virtues of brotherhood
which enfolds and embraces all mankind who are members of onc famlly who
should Hve In amity with cach other and in accord with thelr natural environ-
ment. Amerlcan Vetetarlan Party, 853 West 48th Street, New York City, 88.

. e would appreciate hearing from all those Interested tn furthering the cause
of the Yeégetarian Party in thelr focality, not primarlly from the political aspect
which 18 secondary, but for the promulgation of vegetarianism fn its ethical and -
dletetical significance and procedures. . . .
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The complete platform of the American Vegetarian Party for 1964 is now in the
process of formulation. -

The nominees for Presldent in 1964 will be: Symon Gould, of New York City,
Dlrecti-)!or of the Health Guild; Vice President: Dr. Abraham Wolfson, AMiam
Beach, Fla. .

DECLARATORY PLANK IN THE PLATFORM OF THE AMERICAR VEGETARIAN PARTY
CoxcerNING IT8 PosiTioN ON CIvIL RicnTs

In 1776, the Founding Fathers declared that “all men are created free and
equal.” There was no qualification in the Declaration of Independence In this
respect as regards race, creed, or color when conferring this principle of equality
on Americans. The BiIll of Rights and the Constitution of the United States
subsequently implemented this basie principle of the democratic concept of
American cltizenship through the enactment of the 14th and 15th amendments.

Over 100 years ago, Abraham Lincoln electrified the civilized world with his
pronouncement of the freedom-serving Emancijation ’roclamation. The ideals
and laws embodied in these documentary declarations and legal enunciations
are accepted by all true liberty-loving and law-ablding Americans with the ex-
ception of certaln sectors of our country which by virtue of race blas and dis-
torted traditions refuse to abide by the spirit and letter of these enacted laws,
denying thereby these rights to Negro Americans and citizens enjoyed by their
fellow Americans. Such denial 18 manifest in varying degrees and in different
forms, the passage of specially discriminatory and subhuman restrictive measures
which abridge and curb and unjustly hinder the rights of Negro citizens to
exercise thelr privilege of voting which 18 guaranteed to them by the Constitution
to which they subscribe and the Federal Government the support of which they
contribute in the form of loyalty and taxes. Such discriminatory practices are
imposed on our Negro Americans through illegal subterfuges, often with the
predisposed and biased cooperation of certain judiclal representatives who see
fit to counteract the obvious rights conferred on Negro citizens and thereby
virtually nullify the law of the land which has been certifled and endorsed by
the highest courts after due deliberation on the part of these final courts of
appeal and reason.

Such practices on the part of lesser authoritles in southern sectors Impose and
degrade the Negro into the category of second-class citizenship and place him in
the class previously disgraced by the presence of the untouchable elements in
India which condition there has been eliminated through a progressive admin-
istration but which somehow in practice has been transferred to certain segments
of southern Negro Americans {n the South,

Therefore this continued imposition of inhuman restrictlons and Indignities
on our fellow Americans I8 at complete varlance with our basic democratie con-
cepts and traditions and goes completely counter to any decent regard for simple,
patural human relationships which should exist without question between all
members of the human family and permit our Negro brethren to enjoy and exer-
c¢ise the same privileges of freedom, equality, and the inherent rights of life,
liberty, and the pursuit of happlness vouchsafed to all Americans regardless of
thelr race, mode of worship, origin, or the hue of thelr skin.

For over a century, our Negro compatriots have existed undexr oppressively
degrading conditions in the South and to a degree these same discriminatory
practices have been imposed upon them In varying degrees in the North as
well. These Immoral prohibitions and restrictions visited upon them with de-
liberate cruelty and without regard to their human sensitivities have had the
effect of infilcting serious psychological and traumatic injuries upon the op-
pressed and the oppressors alike. Poll taxes, literacy tests of a speclous char-
acter, herding on public carrlers, closing of public schools, libraries, and rec-
reational areas to thelr presence even though they pay taxes for the upkeep of
such facllitles, economic impositions, job limitations, etc., have exérted tre-
mendous moral, physleal, and economic damage of # vital nature ih the lives of
our Negro citizens especlally in the South und have transferred and imbedded a
profound hopelessness §n the minds especially of the new generations of Negro
youth who do not and cannot be expected to inherit and abide by the “slavery”
concept or traditlon which formed and crippled the lives and futures of thelr
grandparents and thelr parents. Such conditions cannot be expected than
otherwlse create a revulsion and repulsion on the part of these scholastically-
trained Negroes who refuse to contlnue to inhabit a world and a category which
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impresses these unbearable and insupportable conditions which no sensitive
human being can or should tolerate, especlally in the case of these young Negroes
who are equally gifted, able, and talented intellectually, physically, spiritually,
to undertake and discharge the princlples and duties of American citizenry as
decreed by the Blll of Rights and the Constitution of the United States as well as
the immortal document, the Declaration of Independence.

To Symon Gould (who was my first publisher) :
A more ruthiess and spirited realist
Could scarce be met with,
Nor a more constant idealist.
His astonishing vitality is excelled
Only by the nimbleness of his wit.
And the pluck and nonchalant galety of his heart.
He1s a genius of the New York sidewalks,
As much at ease in the west
As in the east of his island city.
And through his veins runs quicksilver
And the ends of his magnetic fingers
Forever conjure gold dust to thelr tips
As it flies, like spring pollen, past his ears.
(Signed) LLEWELLYN Powys,
Author of “Ebony and lvory,”
“Thirteen Worthies,'” “Confessions of T1oo Brothers,” elc.

To Whom It May Concern:

I hereby wish to set down for the information of anyone interested, the opinion
I hold of Symon Gould and to add my testimony to that of his many frlends in
the newspaper, theatrical, film, and literary world, as well &s in the vegetarian
and natural health realms.

I have known Mr. Gould for over 40 years and have followed hls career with
admiration. He has been one of New York’s really useful citizens, often working
anonymously dnd behind the scenes for the cultural welfare of the town. From
the time he originated and created the fllm-art movement in 1924, all throuzh the
sponsorship of the league for public discussion debates at Carnegle Hall, Town
Hall (the predecessor of radio forums), right down the any years starting in
1920 during which time as an ardent bibllophile he has supplied the literary
world with rare books and manuscripts gathered from the four corners of the
world, as well as publisher of many wortby writers, Symon Gould bas been
patrdn, father-confessor, and friend of writing men and women from New York
to Hollywood and all points east, west, north, and south. )

BuUrNET HEBsSury,
Noted Journalist and Former President of the Overseas Clud of America.

“The artistic destiny of the screen is in the hands of the little cinema movement
of which the Film Guild directed and originated by Symon Gould Is the ploneer

organization which has my full support.”
THEODORE DREIsEk (1920).

To Whom It May Concern:

My ncqunh_:’tance with Symon Gould covers a perlod of nearly a cuarter of a
century. I have &lways found bhim both from a business and social standpoint a
man of the highest integrity and a clean man in thought, action, and speech, For
his character I have the highest respect.

(Signed) BENJAMIN DE CASSERES,
. Celebrated Poel, Author, and Journalist.

“I consider 8ymon Gould one of the foremost exponents of nataral healing and
natural living. In my opinion, he I8 unequaied as a writer In plazing before the
pudblie, with clarity and distinction, 1deas and procedures which bave done much
to bring to ailing humanity & new understanding of the ‘relatlonship between
?t}tﬂ(tlio'x,x and disease 4nd health and I am fortunate in counting him among my

riends. :

. . ' Dr. Max YW.ARMBRAXND,
Author of “Encyclopedia of Nvtural Health.”

U
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[Iramediate release}

AMERIOCAN VEGETARIAN PARTY, .
New York Qity.

While Gov. Nelson Rockefeller, 8enator Goldwater, and Governor Romney as
well as a few others are ruminating a&s to thelr Presldential aspirations, inten-
tions, or declarations, Symon Gould, the 1960 White House hopeful of the
American Vegetarian Party has already announced his candidacy for that hlgh
office for 1904,

In particular, Mr, Gould takes issue with President Kennedy because of his
uoncertain approach to the racial crisis in view of the forthright position which
the American Vegetarlan Party has always taken with regard to the conditions
surrounding the Negro citizen soclally, economically, aid as Americans deserving
of every opportunity for self-development without any eleinent of discrimination.
Mr. Gould calls upon President Kennedy to take a firmer leadership in the cructial
race sitnation which blds falr to Increase in Intensity and explosiveness and which
calls for daily attention by every means of natlonwide communleation so that the
understanding and support of the Nation as 4 whole may be enlisted before the
situation gets out of hand, His European trip, Mr. Gould avers, should be can-
celed at th!s time while this condition affecting 10 percent of our population may
boil over into revolution of some sort, .

Mr. Gould {8 Journeying to Barcelona on June 14 on the SS Satumia to deliver
the principal address at the annual International Vegetarian Congress which
will be dedlcated to world peace primarily. One of the malin planks In the peren-
nlal platform of the American Vegetarian Party calls for the appointinent in all
the Cabinets and Ministries of governnents, of a secretary of peace whose functlon
would be to promote the {deal of peace among all nations. Such officlals should
not be diplomats or politiclans but be selected from among the philosophers and
humanists of each natfon so that In thelr contacts and meetings, these secretarles
of peace. would foster a worldwide, global viewpoint rather than the narrow
nationallstic concepts now in vogue and in conflict, ) ‘

The vice presidential candidate on the American Vegetarlan Party is Dr.
Abraham Wolfson, aged 83, who is consldered one of the finest examples of
ntellectual and physical specimens despite his octogenarian status, £3 attested by
his writings, lecturing, and general civic activities. The headquarters of the
American Vegetarian Party is 853 West 48th Street, New York City. ’

PLATYORM OF THE AMERIOAN VEGETARIAN PArTv, 1060

For President: S8ymon Gould, New York City, N.Y.; for Vice President:
Dr. Christopher Glan-Curglo, Miaml Beach, Fla. T

PEACE

The philosophy of vegetarianism Is synonymous with universsl brotherhood
and universal peace. Its fundamental principle of antikilling if internat{onally
adopted would unconditionally elimlnate wars. In furtherance of this anti-
slaughter {dea, vegetarians are opposed to the killing of animals for sustenance,
sport, or style. Vegetarians contend that these barbarie practices in the name of
“clvilization” brutalize mankind and generates in human belngs a blood-lust that
ultimately finds {ts overall expression in annihilating fraticldal wars. Vegetarian
ideals are rooted in an all-embracing reverence for afl llving entitfes. The prag-
matic principles of vegetarianism are {nspired by and directed by the inflexible
laws of nature which mankind must and should accept as their gulding code and
the eternal verities of existence on this planet. The American Yegetarian Party,
emphasizes as It has for the past 12 years of its existence, that human beings must
cease violating these natural laws to assure his continued presence which §8 now
threatened by a hydrogen bomb holocaust in which as one eminent atomic au-
thority predicts “none of us can count on having enough living to bury our dead.”
Nevertheless, despite this waraing, missiles of intercontinental range are poised
in all parts of the world awafting a pushbutton signal ready to blot out civilization
at tl_xve behest of little grouns of wiliful men in high places motivated by materjal-
fsti¢, natfonalistie, or jdey oglcal goals or concepts and embark on a campalgn of
global suleide. The Arierican Vegetarian Party is ‘unalterably opposed to such
a contemplated cannlballstlc sacrifice of youth on the flelds of atomic warfare or
menkind fa ecities and villages trapped by the’ inescapable effects of nuclear
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weapons of destructive power which has increased more than a hundredfold in
deadliness gince the invention of the atom bomb. The happiness of the common
man and the coustant improvement of his living conditions should be the purpose
of all governments and all their soclal and economic objectives should be sub-
servient Lo inan’s natural needs.

PLENTY

The American Vegetarian Party supports and approves of all soclal concepts
and projects which implement the program that is based on the humanitarian
precept that no human being shall hunger, want for decent shelter or be without
the simple necessities that will assure him and his family a normal, natural way
of life. Vegetarians subscribe to the ethical principles that all natural re-
sources upon which human life depend were intended for the cqual use of all
baman beings in accord with their requirements. They should, therefore, be
wade avallable to themm as equitable and rightful rewards for thelr proffered
labor. The American Vegetarian Party maintains that the present maldistribu-
tion of resources in foodstuffs, clothing, housing which I8 witness to the fact
that the greater part of the world’s peoples suffer in varying degrees from
tragic lacks in these categorles of simple needs must continue to be a prime
and ever-frultful source of dissatisfactions with different types of government
which discontent generates the hatreds that explode into clvil strife, revolutions
that eventually ripen into internationat conflicts. The social morality and
economlie corrective which would eliminate these unequal conditions that breed
hostilities between classes of humans have been embodied in the humanitarian
teachings and moral strictures of Buddha, Christ, Pythagoras, Plato, Socrates,
Arlstotle, Shelley, Tolstoy, Thoreau, Gandhi, Shaw, and others of equal eminence,
all of whom are vegetarians with the exception of Jesus. In view of their
vlewpoints, it is high time that diplomats and political leaders shonld give way
to philosophers and ethical guides if mankind is ever to reach a plane of living
fn amity with his fellow-beings which will confer upon him a dignified and
decent place in the design of nature. Vegetarlan agronomists have demon-
strated that there is an abundance for all in the plenteous produce of this
good earth if the vegetarian socliat concepts as enunciated by its exponents were
incorporated as the fundamental procedures in national and international rela-
tionships and if peoples everywhere are permitted to falfill their natural heritage
in the enjoyment of life, liberty, and the pursuit of happiness fn accord and
concord with thelr simple needs and natural desires.

TRE COMMONWEALTH OF MABSACHUSETTS,
EXEQUTIVE DEPARTMENT,
Boston, August 12, 1963.
Hon. WARRER G. MAGNUSON,
U.8. Senate,
Washington, D.C.

DrARr SENATOR MAGNUSON : Governor Peabody has asked me to reply to your
letter requesting comment on public accommodations laws now in effect in
Massachusetts; enclosed please find a statcment which was sollcited from and
prepared by the Massachusetts Commission Against Discrimination,

I hope that this reply is not too late to be of some help to the committee or
as background material for future deliberations.

Yery truly yours,
RioHARD L. BANKS, .
Secretary for Intergroup Affairs.

TAE COMMONWEALTH OF MASSAOHUSETTS,
CoMMISSION AGAINST DISCRIMINATION,
: Boston, July 22, 1963.
Hls Excellency Enpicorr PeABODY,
Governor of the Commonwcalth of Massachuseils,
Boston, Mass.

DeAR Sir: The Massachusetts Commission Against Discrimination, the agency
established by law to administer the Massachusetts public accommodation
statutes, has as a result of research and i{ts own personal knowledge, made the
following evaluation at your request. )
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It is of the opinlon based upon fact and historical experlence that the Com-
monwealth of Massachusetts {s probably in the incontrovertible positivn of
belng best qualified to comment upon the efficacy of public accomniodations legis-
1ation directed toward the ellmination of discrimination because of race, color,
religion, or national origin.

Yari{ant with tke current trend of many States toward adopting some form of
such legislation the Commonwealth enacted a public accommodations statute in
1863 which imposed a fine of $50 for discrimination in uny licensed inn, public
place of amusement, public conveyance, or public meeting because of religlon,
color, or race.

A statute was cnacted in 1033 which prohilLited owners, proprietors and those
in control of places of public accommodation from publicly displaying or adver-
tising information which discrimminated against anyone because of religlous sect,
creed, class, race, color, denomination, or nationallty,

In 1950 legislation was enacted providing for the Massachusetts Comnmission
Against Discrimination, an administrative-adjudicative agency, to adminlster a
law prohibiting the discrimination by places of public accommodations against
persons because of thelr race, color, religion, or national origin. Amendment to
this law in 1053 provided magnitudinous augmentation 8o as to cover nearly all
places seeking public patronage.

The Massachusetts attorney general by an advisory opinion in 1959 added
real estate agencies as places of public accommodation when he held wherein
‘“‘a place of public accommodation, resort or amusement within the meaning
hereof (O. 272, S. 02A) shall be defined as and shall be deemed to Include any
place whether llcensed or unlicensed, which is open to and accepts or solicits
the patronage of the general public’, real estate agencles fall within the statu-
tory provision and come within the jurisdiction of the commission.”

The commission has found in the administration of these public accommoeda-
tions statutes and other civil rights legislation not cited hereinbefore that
contrary to the arguments advanced by the adversaries, the experience of the
Commonwealth has been one of complete encouragement and satisfaction. Every
prophesy and reason advanced by the adversaries agalnst such legislation have
failed to materialize, There has been absolutely no raclal strife nor incidents
resulting from the enactment of these laws. Tnere has been no loss of prestige
or business, no injury nor detriment to the places of public accommodation.

More significantly this legislation has i)roduced a healthler, more wholesome
atmosphere within the Commonwealth. It has diminished fear, hate, suspicion,
and belligerence that is directed toward and exerclsed against minority groups.
It has afforded additional dignity and respect for all of us. It has promoted
linproved health, safety, and morality rather than the evils of raclal strife,
ghettos, slums, disease, increased crime, and the other festering maladies that
evolve from diScrimination and segregation. It has Insured freedom of move-
ment. It has put the State government In the sound constitutional position
of protecting the rights of all rather than the gravely untenable and uncon-
stitutional position of enforcing and perpetuating soclal systemg and practices
\\"hll]ch make for the degradation of some citizens through the denial of thelr clvil
rights.

Inasmuch as unqualified equality is one of the cherished aims of the Amerlcan
philosophy and the Founding Fathers of this country, it iz an integral and
fundamental part of the Amerlcan tradition, and has been from the inciplency
of the Declaration of Independence, that every possible effort be exerted at all
ullfle?l Ilto ascertain that such equality exist and endure in fact with regard to
all citizens.

Massachusetts, the State possessing more civil right legislation than any
other, has found the public accommodation legislation to be invaluable in pro-
viding the assurance of true democratic practice as well as principle. There-
fore, the commission emphatlcally and unreservedly recommends similar legls-
lation on & Federal level.

Very truly yours, ’ ' .
OswaLd L. JoRrDAN,
Acting EBrecutive Secretary.
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[CHAP. 470)

AN AOT CHANGING THE NAME OF THE “MASSACHUSETTS FAIR EMPLOYMENT PRACT'CE
COMMISSION” TO THE “MASSACHUSETTS COMMISSION AGAINST DISCRIMINATIO.
AND RELATIVE T0 IT8 POWERS AND DUTIES

Boe it eracted, clo., as follotca:

Srorion 1. Sectlon 17 of chapter 8 of the General Laws, as most recently
amended by section 1 of chapter 637 of the acts of 1948, {s hereby further amended
by striking out, in lines 12 and 13, the words “Massgchusetts fair employment
practice commission” and inserting in place thereof the words:—Massachusetts
commission against discrimination.

SeorioN 2. Section 56 of sald chapter 6, as amended, is hereby further amended
by striking out, in lines 2 and 3, as appearing in section 3 of chapter 368 of the
acts of 1048, the words “Massachusetts Fair Employment Practice Commis-
slon” and inserting in place thereof the words:—Massachusetts Commisslon
Against Discrimination,—and by striking out the caption immediately preceding
sald section 56 and inserting In place thercof the following:—Massachusetts
Cominission Against Discrimination.

SeorioN 3. Chapter 272 of the General Laws i3 hereby amended by striking
out section 98 asamended by chapter 138 of the acts of 1034, and inserting in place
thereof the following :—S8ection 18, Whoerver makes any distinction, discrimina-
tion or restriction on account . ’ religion, color or race, except for good cause
upplicable alike to all persons of every religion, color and race, relative to the
admission of any person to, or his {reatment in, any place of public accommoda-
{lon, resort or amusement, as defined in section niaety-two A of chapter two
hundred and seventy-two, or whoever aids or incites such distinction, discrimina-
tion or restriction, shall be punished by a fine of not more than t rce hundred
dollars or by imprisonment for not more than one year, or both, and ghall forfeit
to any person aggrieved thereby not less than one hundred nor more than five
hundred dollars; but such Ferson so0 aggrieved shall hot recover agalnst more
than oiie person by reason of any one act of distinction, diserimination or restric-
tion. All persons shall have the right to the full and equal accommodatlons,
advantages, facilities and privileges of any place of public accommodation, re-
sort or amusement, subject only to the conditions and limitations established by
law and applicable allke to all persons. This right is recognized and declared
to be a civil right. ] : o

SeoTioN 4. Chapter 151B of the General Laws is hereby amended by striking
out section 5, as appearing in sectior 4 of chapter 368 of the ncts of 1046, and
inserting in place thereof the following:—Section 5. Any person clalming to
be aggrieved by an alleged unlawful employment practice or alleged vlolation of
cause (e¢) of section twenty-six FF of chapter one hundred and twenty-one or
sections ninety-two A and ninecty-elght of chapter two hundred and seventy-
two may, by himself or his attorncy, make, sign and file with the commission a
veritled complaint in writing which shall state the name and address of the
person, employer, labor organization or employment agency alleged to have com-
mitted the unlawful employment practice complained of or the violation of sald
clause (e) of rald section twenty-six FF or sald sections nidety-two A and ninety-
eight ‘and which shall set forth the particulars thereof and contain such other
information as may be required by the commisslon. The attorney general may,
in Nke manner, make, sign and flle such complaint. The commission, whenever
it has reason to believe that any person has been or is engaging in an unlawful
employment practice or violatlon of sald clause (e) of sald section twenty-six
FF or sald secttons ninety-two A and ninety-eight, may issue such & complaint.
Any employer whose employees, or sonie of them, refuse or threaten to refuse to
co-operate with the provisions of this chapter, may file with the commission a
verified complaint asking for assistance by conclliation or other remedial action.

After the filing of any complaint, the chrirman of the commission shall desig-
nate one of the commisxioners to make, with the assistance of the commission’s
staff, prompt fnvestigation in connectlon therewith; and it such commissioner
shall determine after such Investigation that prebable cause exists for crediting
the allegations of the complaint, he sball immediately endeavor to ellminate the
unlawful employment practice complained of or the violatlon of said clause (e)
of sald section twenty-six FF or sald sections ninety-two A and ninety-eight by
conference, conciliation and persuasion. The members of the commission and
its staff shall not disclose what has occurred in the course of such endeavors, pro-
vided that the commission may publish the facts in the case of any complaint

1 .
Y :
\ ;
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which has been dismissed, and the terms of conclliation when the complaint has
been so disposed of. In case of failure so to ellminate such practice or violation,
or in advance thereof if in his judgment circuinstances so warrant, he may cause
to be issued and served In the name of the commission, a written notice, together
with a copy of such complaint, as the same inay have been ameunded, requiring the
person, employer, labor organization or employment agency named in such com-
plaint, hereinafter referred to as respondent, to answer the charges of such
complaint at a hearing before the commission, at a time and place to be specified
in such notice. The place of any such liearing shall be the office of the commission
or such other place as may be designated by it. The case in support of the
complaint shall be presentel before the commission by one of its attorneys or
agents, and the commissioner who shall have previously made the {nvestigation
and caused the notice to be issued sball not participate in the hearing except
as a witness, nor shall he participate in the deliberations of the commission in such
case; and the aforesaid endeavors at couciliation shall not be received In evi-
dence. The respondent may file a written verified answer to the complaint and
appear at such hearing in person or otlierwise, with or without couusel, and
submit testimony. Jn the discretion of the commission, the complainant may be
nllowed to intervene and present testimony in person or by counsel. The com-
mission or the complainant shall have the power reasonably and fairly to amend
any complaint, and the respondent shall have llke power to amend his auswer,
The commission shall not be bound by the strict rules of evidence prevalling in
courts of law or equity. The testimony taken at the hearing shall be under oath
and be transcribed at the request of any party. If, upon all the evidence at the
hearing the commission shall find that a respondent has engaged in any unlawful
employment practice as defined in section four or violation of sald clause (e)
of sald sectlon twenty-six FF or sald sections ninety-two A and ninety-eight, the
commission shall state its findings of fact and ghall issue and cause to be served
on such respondent an order requiring such respondent to ccase and desist from
such unlawful employment practice or violation of sald clause (e) of sald section
twenty-six F'F or sald sectlons ninety-two A and ninety-eight and to take such
affirmative action, including .(but not Hmited to) hiri{ng, relnstatement or up-
grading of employeeg, with or without back pay, or restoration to membership
in any respondent ]Jabor organlzatlon, as in the judgment of the commission, will
effectuate the purposes of this chapter or of said clause (¢) of said sectlon twenty-
sIx FF or sald sections ninety-two A and ninety-eight, and including a requirement
for report of the manner of compliance, If, upon all the evidence, the commfs-
slon shall find that a respondent has not engaged in any such unlawful employ-
ment practice or violation of sald clause (¢) of sald section twenty-six FF or sald
sections ninety-two A and ninety-eight, the comnmission shall state its findings of
fact and shall issue and cause to be served on the complainant an order dismiss-
ing the sald complaint as to such respondent. A copy of [ts order shall be deliy-
ered in all cases to the attorney general and such other public officers as the com-
mission deems proper. The commission shall establish rules of practice to
govern, expedite and effectuate the foreguing procedure and is own actions there-
under. Any compaint filed pursuant to this sectlon must be so filed within six
months after the alleged act of discrimination. The institutlon of proceedings
under this sectlon, or an order thereunder, shall not be a bar to proceedings under
said sections ninety-two A and ninety-elght, nor shall the institution of procced-
ings under sald sections ninety-two A and ninety-eight, or a judgment thereunder,
be a bar to proceedings under thissection, .

SrorioN . Clause (e) 26FF of chapter 121 of the General Laws, ag amended
by chapter 51 of tue acts of 1048 is hereby further amended by inserting after
the word “discrimination”, in lines 2, 8 and 9, and 12, In each instance, the
words ;—or segregation,—so as to read as follows:—(e) There shall be no dis-
criminatlon or segregation ; provided, that if the number of qualified appitcants
for .dwelling accommodations exceeds the dwelliug units available, preference
shall he given to inhabitants of the clty or town in which the project Is located,
and to the famllies who occupled the dwellings ellminated by demolition, coun-.
demnatlon and effecilve closing as part of the project as far as ls reasonably:
practicable without discrimination or segregation against persons Hving in other
sub-standard areas within the same city or town. For all purposes of-this
chapter, no person shall, because of race, color, creed or religion, be subjected
to any diserimination or segregation.

Sectiox 6. MNothing in section one or two shall be deemed to affect the terms,
powers and dutiés of any of the present membera or employees of the Massa-
chusetts fair employment practice commisston.

21-544—064—pt. 83—+
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SeorioN 7. The provisions of this act are severable, and if any provision,
sentence, clause, section or part thereof shall be held illega), invalid, unconsti-
tutlonal or inapplicable to any person or circumstance, such illegality, invalidity,
unconstitutionality or inapplicability shall not affect or impair any of the remaln-
Ing provisions, sentences, clauses, sections or parts of the act or thelr application
to other persons and circumstances. It Is hereby declared to be the legislative
intent that this act would have been adopted if such illegal, invalid or unconsti-
tutional provision, sentence, clause, section or part had not beeu fncluded therein,
and if the person or circumstances to which this act or any part thereof is inap-
plicable had been specifically exempted therefron.

Approved May 23, 1950.

{Cuap. 697}

AN ACT RELATIVE TO DISCRIMINATION AGAINST EMPLOYEES AND PERSONS SEEKING
IMPLOYMENT BETWEEN FORTY-FIVE AND SIXTY-FIVE YEARS OF AGE

Be it enacted, eto., as follows:

SecrioN 1. Subsection 5 of section 1 of chapter 151B of the General Laws, as
appearing in section 4 of chapter 368 of the acts of 1048, is hereby amended by
inserting after the word “thereof”, in line 7, the words:—in all respects except
with respect to age.

SeorioN 2. Sald section 1 of said chapter 151B, as so appearing, is hereby
further amended by adding at the end thereof the followling subsection i(—

8. The term “age” unless a different meaning clearly appeara from the context,
includes any person between the ages of forty-five and sixty-five.

SecrioN 3. Subsection 6 of section 3 of said chapter 151B, as so appearing, is
hereby amended by inserting after the word “origin”, in line 3, the word :—, age.

SeorIoN 4. Subsection 8 of sal section 3 of sald chapter 151B, as so appearing,
is hereby amended by ins:. ting after the word “origin”, in line 7, the word :(—,
age.

Secrion 5. Subsection 9 of said section 3 of sald chapter 151B, as so appearing,
is hereby amended by inserting after the word “origin”, in line 4, the word:—,
age.

SrcrioN 8. Subsectlon 1 of section 4 of said chapter 151B, as so appearing, is
hereby amended by inserting after the word “origin”, in line 2, the word :—, age.

SectioN 7. Subsection 2 of said section 4 of said chapter 151B, as so appearing,
is hereby amended by inserting after the word “origin”, in line 2, the word:—,
age. .

Section 8. Subsection 3 of sald section 4 of sald chapter 151B, as so appearing,
is hereby amended by inserting after the word “origin”, in })ine 7 and in line 10,
in each instance, the word :—, age.

SeorioN 9. Bection 9 of said chapter 161B, as so appearing, is hereby amended
by Inserting after the word “ancestry”, in line 8, the words:—, and nothing con-
tained in this chapter shall be deemed to repeal sections twenty-four A to twenty-
four J, inclusive, of chapter one hundred and forty-nine or any other law of the
commonwealth relating to discrimination because of age,—so as o read as
follows :(—8&ection 9. The provisions of this chapter shall be construed liberally
for the accomplishment of the purposes thereof, and any law inconsistent with
any provision hereof shall not apply, but nothing contained in this chapter shall
be deemed to repeal section ninety-eight of chapter two hundred and seventy-
two or any other law of this commonwealth relating to discrimination because
of race, color, religious creed, national origin, or ancestry, and nothing contained
in this chapter shall be deemed to repeal sections twenty-four A to twenty-four
J, inclusive, of chapter one hundred and forty-nine or any other law of the
commonivealth relating to discrimination because of age; but, as to acts declared
unlawful by section four, the precedure provided in this chapter shall, while
pending, be exclusive; and the final determination therein shall exclude any
other action, civil or criminal, based on the same grievance of the individual
concerned. If such individual institutes any action based on such grilevance
without resorting to the procedure provided in this chapter, he may not sub-
sequently resort to the procedure herein.

Approved August 1, 1950.
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Tie COMMONWEALTH OP MABBACH USETTS,
DEPARTMENT OF THE ATTORNEY GENERAL,
. Boston, November 2§, 1959.
Mrs, M1Lorep H. MAHONEY,
Chairman, Commission Against Discrimination, Boston, Mass.

Der Mgs. MAaHONEY: You indicate that the Commission Agalnst Discrimina-
tion has before it affidavits filed against two real estate agencies alleging dis-
crimination because of color. One affidavit concerns the rental of an apartment
in a two-family house owned and managed by a real estate agency which manages
and owns a large number of such properties throughout the Commonwealth.
Because, however, the house in question {s not contiguous to eight other rental
units controlled by the respondent it is not covered by the recently enacted “fair
housing law” (C 239 of the acts of 1039).

The second affidavit was filed by the owner of a single-family dwelling. He
glleges that a real estate agency refused to show his house to prospective Negro

uyers.

Ycu further Indicate that your commission anticipates that it will continue to
recelve affidavits alleging discriminatory practices by real estate agencles regard-
ing properties not covered by the housing amendment to the fair housing prac-
tice law.

You request, therefore, my opinion on the followlng question:

“Would the Commission in accepting jurisdiction under the Public Accommo-
dations Law of complaints filed against real estate agencies which allege dis-
crimination because of religion, color, or race be abusing its discretion or acting
arbitrarily or capriciously or otherwise not in accordance wita law ?”’

Under G.I. C. 151B, as amended, the Commission Against Discrimination is
vested with jurlsdl(tlon of the “public accommodations law" so called. That
law is found in G.L. C. 272, ss. 02A and 9S.

Section 92A reads:

“Places of Accommodation or Resort Not to Discriminate Because of Sect, Creed,
Class, Race, Color, or Nationality

“No owner, lessee, proprietor, manager, superintendent, agent or employee of
any place of public accommodation, resort or amusement shall, directly or in-
directly, by himself or another, publish, issue, circulate, distribute or display,
or cause to be published, Issued, circulated, distributed or displayed, in any way,
any advertisement, circular, folder, book, pamphlet, written, or painted or printed
notice or sign, of any kind or descrlplion, intended to dlscrim!nate agalost or
actually discriminating against persons of any religious sect, creed, clasg, race,
color, denomination or nationality, in the full enjoyment of the accommodatlons,
advantages, facilities or privlleges offered to the general public by such places of
public accommodation, resort or amusement; provided, that nothing herein con-
tained shall be construed to prohibit the mailing to any person of a private
communication in writing, in response to his specific written inquiry.

“A place of public accommodation, resort or amusement within the meaning
hereof shall be defined as and shall be deemed to include any place, whether
licensed or unlicensed, tohich is open to and accepts or solicils the patronage of
the general pudlic and, without limiting the generality of this definition, whether
or not it be (1) an inn, tavern, hotel, shelter, roadhouse, motel, trailer camp
or resort for transient or permanent guests or patrons seeking houeing or lodging,
food, drink, entertainment, health, recreation or rest; (2) a carrier, conveyance
or e)evator for the transportauon of persons, whether operated on land, water
or in the air, and the stations, terminals and facilities appurtenant thereto; (3)
a gas station, garage, retall store or ecstablishment, including those dispensing
personal services; (4) a restaurant, bar or eating place, where food, beverages,
confections or thelr derivatives are sold for consumption on or off the premises;
(5) a rest room, barber shop, beauty parlor, bathhouse, seashore facilities or
swimming pool; (6) a boardwalk or other public highway; (7) an auditorium,
theatre, musle hal] meeting place or hall, including the common halls of build-
ings; (8) a place ot public amusement, recrentlon sport, exercise or entertain-
ment,; (9) a public library, museum or planetarlum or (10) a hosplta), dls-
pensary or clinfc operating for profit; provided, ho“ever. that no place shall
be deemed to be a place of public accomnmodation resort or amusement which
Is owned or operated by a club or Institution whose products or facilities or
services are available only to its members and thelr guests nor by any religious,
racial or denominational Institution or organization, nor by any organization
operated for charitable or educational purpuses.
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“Any person who shall violate any provision of this section, or who shall
ald in or incite, cause or bring about, in whole or in part, such a violation shall
be punished by a fine of not more than one hundred dollars, or by imprisonment
for not more than thirty days or both.” (1933, 117; 1953, 437, appvd. June 2,
1953 ; effective 90 days thercafter.) ([¥mphasis supplled.] .
. Sectlon 98 reads:

“Religion, Color or Race Diserimination Penalized

“Whomever makes any distinction, discrimination or restriction on account
of retigion, color or race, except for good cause applicable alike to all persons
of every religion, color and rare, relative to the admisston of any person to,
or his treatement in, any place of public accommodatfon, resort or amusement,
as defined in section ninety-two A of chapter two hundred and seventy-two, or
whoever aids or incites such distinction, diserimination or restriction, shall be
punished by a fine of not more than three hundred dollars or by imprisonment
for not more than one year, or buth, and shall forfeit to any person aggrieved
thereby not less than one hundred nor more than five hundred dollars but such
person so aggrieved shall not recover against more than one person by reason
of any oue act of distinction, discrimination or restriction. All persons shall
have the right to the full and equal accommodatlons, advantages, facilitles and
privileges of any place of public accommodation, resort or amusement, subject
only to the conditions and limitations established by law and applicabl¢ alike
to all persons. This right iIs recognized and declared to be & civil right.””

Although to date 24 States have enacted public accommodations law similar
in their scope to the Massachusetts laws, fnquiry and research have uncovered
no decided court cases bearing on the issue herein posed. Mowever, the Con-
necticut Commission on Civil Rights, on December 15, 1955, ruled that under its
interpretation of the Connecticut public accommodations statule a real estate
agent I8 covered under the definition of a place of public accommodation as “an
establishment which caters or offers its sérvices or facilities or goods to the
generat public” within the meaning of that law.

It is significant that in the 4 years that have elapsed since the promulgation of
the Connecticut ruling there has been no challenge to it in that State,

Obvlously, a real estaté agency isa *“* * * place which i$ open to and accepts
or sollcits the patronage of the genernl public * * * and it may well be that
a real estate agency is an “establishment” in the business of “dispensing personal
services.” Finally, a real estate sgency does not come within the clearly defined
exceptions of a private club or a religious, racial, denominational, charitable,
or educational use set out in the Massachusetts statute,

In vlew o6f the wording of our public accommodations statute, both standing
alone and in the context of the broad and long-standing jublic policy established
by the Massachusetts General Court to prohibit raclal, religious and ethnic
national discrimination, it would seem, and I so rule, that it is a violation for a
real estate ageéncy to refuse to offer its services to any person or to refuse to
accommodate any person as a cilent because of his race, creed, or color.

Very truly yours,
SDWARD J. McCoRMACK, Jr.,
Attorney Qenerar.

UNI1TED CHURCH OF CHRIST,
CouxciL FoR CHRISTIAN SOCTAL ACTION,
Neiwo York, N.Y., August 13, 1963.
Hon. WARREN G. MAGNUSON,
Committee on Commerce,
U.8. Senate, Washington, D.C.

DEAR SENATOR MAoNUsOoN: I have just returned to the office after being away
for a week and found It was impossible to file a statement with your committee
before August 7. However, I am filing a statement at this late date with the
hope that it Is still possible to have it entered in the record.

Thank you for your courtesy.

Cordially, Rav G
AY GIBeONS.
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Tns‘rmo'nr IN SUPPORT OF THE CIvIL RIgH TS ACT oF 1003

The Couqcll for Christlan Socjal Action of the United Church of Christ would
like to present this testimony in support of the Civil Rights Act of 1863. 'This
instrumentality of the United Church of Christ consists of 27 laymen, women,
and clergy, elected by the general synod which represents the 2 milllon members
of the United Church of Christ. Varlous occupational activities and geographic
locations are represented on the council. Ifs assignment of responsibility is to
study and offer recomnmendations from time to time on issues of soclal policy.
The councll does not presume to speak for the United Church of Christ as a whole,
nos for its 2 million individualiinembers. On this occasion, however, my testi-
mony will reflect views expressed in officlal statements adopted by the general
synod on several occasions, most rocently at its meeting July 4-11, 1963, in Denver,
Colo. The general synod is the:highest deliberative body and the nationally
representative body of the United Church of Christ.

At its meeting in July 1939, the second general synod called upon the churches
and thelr members to pray and work “for the end of raclal segregation and dis-
crimination fn our communities—in church life, in housing, in employment, in
e;ll;]ctatlon in publie accommodations and services, and in the exercise of political
rights.’

The third general synod, at its meeting in Philadelphia in July 1961, issued a
pronouncement entitled “A”Call to Renewed Résponsibility for Rada! and Cul-
tural Relations” in which it sald, in part, “Nothing less that our total comnit-
ment and our determined efforts ln behalf of a nonsegregated church in a non-
segmga&ed soclety will gemonstrate the reality of our repentance and our obedt-
ence to God.”

The geheral synod on that occaston called on the members of the Unlted Church
of Christ to work for the elimination of segregation and diserimination in every
aspect of lfe and begin with the local churches and church-related Institutlons,
After commending the work of the . NAACP, the pronouncement commended
“those citizens who have protested by nonviolent demonstrations the wrongness
of particular laws and'customs.” The statement also commended “the men and
women who, with'ddmirable self-discipline and courage, have by peaceful means
opposed the inequities of segregation in churches and in places of public accom-
modation.” In another part of the 1961 statement, the synod: said: ‘“The time
has come wheh our Government should question whether It has the constitutionat
right to make funds available to institutlons, projects Or programs that dis-
criminate against persons on the basis of race or color.”

The precediug quotations demonstrate that at its meetlngs in 1009 and 1961,
the general synod advocated many of the policles which are now being proposed
in the Civil Righ's Act of 1963, . At its meeting on July 4-11, 1963, the fourth
geperal synod called upon its members to advocate, demonstrate, and involve
themselves in support of the principles of the proposed Civil Rights Act of 1063”
and “to urge thelr Senators and Representatives to support such legislation on
a nonpartisan basis in this session of Congress'’ and it also instructed ‘“‘the
Council for -Christinn Socfal Action to present testimony in support of civil
rightg * * ® Jegislation before committees of Congress.”

To demonstrate that they are sincere in thelr support of civil rlghts for all,
theYdelegates to the fourth genem\ synod gave its support to the following
resolution:

“General synod declares its pollc] to be to contribute funds only to lmtitu-
tions and churches which, as of July 1, 1964, bave a policy of openness withont

t to race, national background or cthnic origin, and further urges the
instmmentalltles, conferences, and churches to adopt and pursue such a policy
ia respect to contributions."

\VIIY THE CIVIL RIGHTS ACT OF" 1063 SHOULD BE PASSED

The moral position in regard to discriminatlon based on race, creed, or ‘color,
needs no elaboration. Anyone who takes serlously the principles underlyiug our
Judeo-Christian heritage must admit that discriminatlon agalnst the members
of ‘any group.whom God has created is a sin against God and a corruption of
whatever religious falth we profess. The very Inconsistency of raclal discrimina-
tion with éur religlous heritage 18 clearly demonstrated by the fact that as soon
asIsald I was representing a religlous organizatlon, everyone knew what position
I would take regarding the civll rights legislation which {s the subject of this
,hearlng. It would. be inconceivable for a church which calls itself the United
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Church of Christ to take any other poslition and stiil clajm it has a right to keep
the name under which it is organized. The same can be said for any of the
churches or synagogues which profess a bellef in the fatherhood of God and the
brotherhood of man.

Just as'such discrimination 13 inconsistent with our religious beliefs, it Is also
contrary to the Amerlean principle of equality of opportunity and the bellef in
the dignity and integrity of the individual. If we take serlously these principles
which have been so characteristic of Amerleca, we cannot defend acts of diserimi-
nation which would make these principles & colossal mockery. We must not
permit the image of America as the land of equality and justic to be destroyed by
those who defend their prejudices in order to protect what they belleve to be their
interests. .

That such discrimination weakens the cause of America in its struggle with
communism is clear. Dean Rusk has stated: “The biggest single burden we
carry on our backs in our foreign relations in the 1960's {8 the problem of racial
diserimination here at home.” Anyone who falls to see what acts of discrimina-
tion are doing to our relatlons with the uncommitted nations has simply not been
paying attentlon to what is going on in the world ; and anyone who does under-
stand what these acts are doinz and continues to defend them, is placing his
personal prejudices ahead of the Nation’s §nterest. In other words, those who
continue practices which deny to any individual or group equal opportunities in
access to public accommodations, in education, employment, political participa-
tion, hoysing, and the administration of justice, are working against the interests
of the United States.

Such actlon 18 also wrong because it is contrary to the principles of common
decency and justice. By purely ethlcal standards—regardless of whether or not
one is committed to princliples of natlonal loyalty or religious faith—to deny a
person or group equal opportunities in any of the above-mentloned areas because
of race, color, creed, or national origin i3 unfust and indecent. No further reason
for bringing discrimination to an end is necessary.

Many persons may say that racial discrimioation s wrong, but that it must
be eliminated by friendly persuasion, by education, but not by law.. “You can't
change attitudes by law” is the statement one often hears to defend the status
quo. This Is only a balf truth. The law changes behavior, which in turn usually
changes attitudes. Discrimination in public accommodations fn the city of
Washington, D.C., i3 race and unexpected, whereas a decade ago It was accepted
as the standard and normal pattern of society. After 1953, when the Supreme
Court enforced the 1873 Legislative Assembly Act forbldding discrimination in
restaurants (District of Columbdia v. John R. Thompson, Ino., 346 U.8. 100), dis-
crimination In restaurants ended with full ecceptance by restaurant owners and
public alike. In 1956, the District Court of Appeals enforced the 1869 Washington
ordinance prohibiting soclial discrimination in places of public amusement. Cen-
tral Am: semoent v. District of Columbdia (121 A. 2d 885 (D.C. App. 19568)). The
result was that all places of public amusement were opened without disorder.
This was done without it belng necessary for a single owner or manager of any
restaurant or amusement enterprige to be prosecuted under the District’s non-
discrimination laws. .

Another reason for the elimination of discrimination by law {s that many
proprietors and employers are people of good will who feel compelled to discelind-
nate, not by law but by custom. Many proprietors of places of public accommoda-
tion would cease discrimination If their competitors would serve all persons

‘regardless of race. Those who say laws are bad because they compel persons to

conform lgnore the fact that, in the absence of law, it is custom which demands
conformity. In such a situation as this, the law not only increases the freedom
of those discriminated against, but also gives the proprietor the freedom to serve
all, which custom had made extremely dificult.

A third reason is closely related to the second; namely, that since most laws
have the effect of restricting one persen’s freedom by increasing the freedom of
another, we must see the function of law as that of selecting priorities. 'To say
that laws against discrimination are bad because they restrict the freedom of
choice of the proprietor, is to ignore the fact that such laws greatly increase the
freedom of cholce of the Negro who wants a place to eat, a place to sleep, a place
to work, and & right to vote. No consclentious person who has seen a colored
parent explain to this child what it means to be a Negro in Amerlca could defend
discrimination In any form or under any circamstances. In other words, the
quickest way for anyone to appreciate the necessity of law in this fleld 1s 73 put
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himself In the shoes of a Negro who in the absence of such laws must face the sting
and pain of humiliation daily. Such experlences should not be forced upon
anyone—not for a day and certainly not for a lifetime.

A fourth reason we must continue to outlaw discrimination is to make the
world know that, when discrimination exists, it does so in spite of the law and
not because of it nor in the absence of it. We must serve notice everywhere
that racial discrimination is contrary not only to American principles, but also
to American law. WWhen American tourists are deluged with questions abrozd
about the race problem In America, they should be able to say that discrimina-
tory practices are those of individuals who are violating the law. If such is the
case, we may never need to apologize, because no nation need ever be ashamed of
the actions of some of its citizens when such actions are contrary to what the
nations requires in its laws and constitution.

GEORGETOWN, 8.C., September 6, 1963.
Senator WARREN MAGNUSON,
Chairman, Committee on Commerce,
Washington, D.O.

DEeAR 81r: I enclose herewlth a statement in opposition to the public accommo-
dation law proposed by the administration. I am confldent that the case against
this bill, as presented to your committee, will convince the majority of you that
the proposal i8 clearly unconstitutional, unwise, and unnecessary. My arguments
concentrate on the constitutionality of the proposed. The bill must be defeated.

T would like mny statement to be considered by your committee. I doubt if many
melmbers need to be convinced as to the constitutionality of the bill. I hope not,
at least.

If there are any coples available to the public, I wounld appreciate a copy of
your committee hearings on this bill,

Thank you for your consideration.

Sincerely,
’ Joun A. Currs, 111.

Mr. Chalrmman and gentlemen of the committee, If Congress enacts the proposed
public accommodations bill, it will be sanctioning legislation which cannot with-
stand a constitutional test. The Attorney General sees a basis for this legis-
lation In article I, sectlon 8, which grants to Congress the power to regulate
commerce among, the several States. This clause has been the basis for anti.
trust legislation, laws setting rates for public utllities, making kidnaping a
crime if the victim {8 carried across a State line, prohibiting convict-made goods
from traveling in interstate commerce, establishing a minimum wage, and all the
rest. Notlce is taken that there I8 no express provision for these actions other
than the interstate commerce clause. Iowever, such i3 not the case with dis-
crimipation based on race or color. The 14th amendment was adopted specifi-
cally to deat with this question. ‘No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property without due
process of law; nor deny to any person within its jurisdiction the equal protec-
tlon of the laws.” Section & of the amendment gives Congress the powes to
enforce the amendment.

In 1875 Congress “declared that, in the enjoyment of the accommodations and
privileges of inng, public conveyances, theaters, and other places of public
amusement, no distinction shall be made between citizens of different race or
color, or between those who have, and those who have not, been slaves.” Five
cases came to the U.8. Supreme Court to challenge the validily of this prohibition
in the Civil Rights cases, 1883, 109 U.8. 8. Mr. Justice Joseph P. Bradley of
New Jersey wrote the opinion of the Court, concurred In by Justices Samuel ¥.
Miller, of Iowa, Stephen J. Field, of California, Chief Justice Morrison R. Walte,
of Ohio, Willlam B. Woods, of Georgia, Stanley Matthews, of Ohlo, Horaco Gray,
of Massachusetts, and Samuel Blatchford, of New York. Mr. Justice John
Marshall Harlan, of Kentucky, delivered a dissenting opinlon. The Court (8-1)
voided this “public accommodatlons” sectlon fn these words:

“It Is a State actlon of a particular character that is prohibited. Individual
invasion of individual rights is not the subject matter of the amendment. ¢ ¢ ¢
To adopt appropriate legislation for correcting the effects of such prohibited
State laws and State actg, and thus to render thein effectually null, void, and
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innocuous is the legislative power conferred upon Congress, and this is the whole
of it. It does not invest Congress with power to legislate upon subjects which
are within the domain of State legislation; but to provide modes of rellef
against State legislation, or State action, of the kind referred to. It does not
authorize’ Congress to create a code of municipal law for the regulation of
private rights; but to provide modes of redress agalpst the operation of State
laws, and the action of State officers executive or judicial, when these are sub-
versive of the fundamental rights specified in the amendment. Positive rights
and privileges are undoubtedly secured by the 14th amendment; but they are
secured by way of prohibition against State laws and State proceedings affecting
those rights and privlleges, and by power given to Congress to legislate for the
purpose of carrying such prohibition into effect; and such legislation must
necessarily be predicated upon such supposed State laws, and be directed to the
correction of thelr operation and effect ¢ ¢ ¢,

‘¢ » * Jt {3 absurd to affirm that, because the rights of life, liberty, and
property (which include all ¢ivil rights that men have) are by the amerdment
sought to be protected against invasion on the part of the State without due
process of law, Congress may therefore provide due process of law for their
vindleation in every case; and that, because the denial by a State to any persons,
of the equal protection of the laws, {s prohibited by the amendment, therefore
Congress may establish laws for their equal protection ¢ ¢ *,

‘¢ ¢ * The truth s, that the implication of a power to legislate in this manner
is based upon the assumption that if the States are forbldden to legislate or act
in a particular way on a particular subject, and power 18 conferred upon Congress
to enforce the prohibition, this gives Congress power to legislate generally upon
the subject and not merely power to provide modes of redress against such State
action or legislation. The assumption 18 certainly unsound. It Is repugnant to
the 10th amendment of the Constitution, which declares that powers not dele-
gated to the United States by the Constitution, nor prohibited by it to the States
are reserved to the States respectively or to the people * * ¢,

“Civil rights, such as are guaranteed by the Constitution against State aggres-
slon, cannot be impaired by the wrongful acts of individuals, unsupported by
State authority {n the shape of laws, customs, or judiclal or executive proceed-
ings. The wrongful acts of an individual, unsupported by any such authority,
is simply a private wroag, or a crime of that individual; an invasion of the rights
of the injured party, it is true, whether they affect his person, his property, or
his reputation; but if not sanctioned in some way by the State, or not done
under State authority, his rights remain in full force, and may presumably be
vindicated by resort to the laws of the State for redress * ¢ ¢,

“When a man has emerged from slavery, and by the ald of beneflcent legisla-
tion has shaken off the inseparable concomitants of that State, there must be
some stage in the progress of his elevation when he takes the rank of a mere
citizen, and ceases to be the special favorite of the laws, and when his rights as
a citizen, or a man, are to be protected in the ordinary modes by which other
men’s rights are protected. There were thousands of free colored people in this
country before the abolition of slavery, enjoying all the essential rights of life,
liberty, and property the same as white cltizens; yet no one, at that time,
thought that it was any invasion of his personal status as a frecman because he
was not admitted to all the privileges enjoyed by white citizens, or because he
was subjected to discriminations.”

The Civil Rights Cazes state the constitutional law of today. Congress may
only prohibit discrimination by State actlon. Under the 10th amendment, Con-
gress may go no further, regardless of the power it secks to Invoke.

In certain instances Congress or the courts have voided discrimination in air-
lines, buslines, rallroads, and shipping. It is true that these corporations enter
interstate commerce, which fact enables Congress to regulate their fees, qualifi-
cations of thelr operators, mergers, routes, etc. But there i3S no constitutional
provision dealing with these subjects as there is for discrimination. One must
look elsewhere for justification of the prohibitlon against discrimination in
these interstate carriers. :

The Federal Goverument has subsidized the shipping industry for many years.
It gave land to the railroads as a boon for transcontinental expansion; the
raliroads lald many thousands of miles of track on Federal territory given them.
Buslines must use highways built with Federal funds. The Clvil Aeronautics
Act of 1938 created a Civil Aeronautics Authority which bullds ajrways and
alrports. Thus all these carriers owe their existence in one way or another to
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Federal moneys. Congress has the power to declde where and how to spend its
money. Indéed, the administration expects to use this power as a weapon to
coerce citles to end discrimination. Obviously, ¥Federal money I{s not granted
without strings attached. The Government can pull these strings and forbid
discrimination on public carriers, since by accepting or utllizing Federal funds,
the carrler assumes a quasi-public character which removed its right as a private
concern to discriminate. Since the Federsl Government, under the due process
clause of the fifth amendment cannot allow discrimination in its agencles, it
must outlaw It.

However, no hotel, motel, lodging house, restaurant, lunchroom, lunch counter,
soda fountaln, retall store, shop, department store, gasoline atation, theater, or
stadium receives any Federal subsidy. Therefore, the -Federal Government
cannot regulate its private discrimination.

1n addition the Government cannot legitimately prohibit interstate transporta-
tion of goods Intended for private businesses which discriminate since this
amounts to an {ndirect attempt to accomplish what Congress cannot do directly.

This bill must not be passed. Whatever the President hopes to gain by this
proposal—whether political support or whatever—he can find no support for it
in the Interstate commerce clause. The protection of civil rights s the duty of
all government, but the people have the right to expect that any action will be
as the result of long and careful conslderation, especially of the fact that there
s no basis for the action which is proposed. If the situation Is so explosive,
as the President says it is, then the proper remedy is a constitutional amend-
ment and not a public accommodations law. Congress must not succumb to
marches on Washington or emotional predictlons and demands to justify an
unconstitutional action.” This proposal should be defeated.

e JoHN ALLEN Currs, III,
Univeraity of South Carolina 8chool of Iarr,

(The following letter was received by Senator Engle’s office in re-
sponse to an inquiry regprdin% the pamphlet by Loyd Wright and
ohn C. Satterfield, entitled “Analysis of ‘The Civil Rights Act,

1963'.»)
DEPARTMENT OF JUSTICE,
Washington, December 20, 1963,

Mr. Cnnagrzs E. BosLEy,
Admintsirative Assistant to Senator Claly Engle,
Senate Office Bullding, Washington, D.C.

DEeAr MR, Besrey: This fs in reply to your request for our comments on a
newspaper advertisement sponsored by the Coordinating Committee for Funda-
mental American Freedoms which you enclosed in your letter to the Attorney
ggneml. The advertisement attacks the clvil rights bill now pending in

ngress.

The purporled aunalysis of the pending bill reveals a complete Jack of under-
standing of the proposed legislation. The pending clvil rights bill seeks simply
to protect the right ol American clitizens to be free from raclal and religious
discrimination and to guarantee to them the fuill enjoyment of citizenship, As
such, the bill is a constitutionally and morally justified exercise of the obliga-
tions and authorlty of the Federal Government. .

‘The bill does not establish “dictatorial Federal control,” as the advertisement

clalms. If enacted, it would simply help in the realization of the promise of the
Declaration of Independence and the Constlitution of the United States that all
men are created equal and are entitled to the equal protection of the laws.
- The extravagant statements made In the advertisement do not fairly represent
either the contents of the bjll or its purposes. These extreme statemeats are
hardly calculated to assist in the solution of a pro%lem which is of such immense
importance to the United States and to the citizens most directly affected.

The following {8 an examination of what the various provisions of the bill would
do, and also what the bill would not do. The latter is particularly iraportant in
view of the innuendoes, distortions, and exaggerations contained fu the adver-

tisement.
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A, Proteciion of the right lo vote

1. In many localities, local election officlals bave a habit of turning down
Negroes on the ground that they are tlliterate (even those who are teachers or
college' graduates) while at the same time registering white applicants who ure
unable to read or write.

2. The bill would rectify tbla situation by requlrlng that equal staudards be
used for all applicants. And the bill makes no changes in existing law, under
which the courts—not the Justice Department—have the right to register persons
who are eligible to vote when those persons have been {llegally turned down by
local officlals,

3. The bill also would prevent long and unnecessary delays in votiug sults by
requiring that such sults be heard on an expedited basis, with a peovision for
prompt appeals.

4. The bill does not give the Department of Justice power ‘“‘to gain Federal
control of the electoral machinery.” It merely requires fairplay for all eligible
voters, regardless of race. That1s as it should be.

B. Pubdlio accommodations

1. The bill contalns no provislons whatever governing the sale or rental of
private homes.

2. The bill does not affect doctors, lawyers, or realtors.

3. The bill does not affect small rooming houses with no more than five rooms
for rent which are actually used by the proprietor as his resldence.

4. The bill does not affect places of business merely because they pay State or
local license fees to operate thelr establishments.

5. The bill would prevent racial discrimination when it Is supported by the
State. Discrimination of that type has already been declared unconstitutional.

6. The bill would require that certain business establishments, whose opera-
tions affect Interstate commerce and which held themselves out as serving the
public, provide these services to the public, without distinction as to race. These
establishments include hotels and motels furnishing lodging to transients, res-
taurants and lanchrooms, motlon Ricture houses, thenters, and gasoline stations.

7. At least 30 States and many municipalitles now have such legislation re-
quiring falr treatment of all races in places of public accommodation. Federal

‘legislation would extend this protection throughont the country. Under article

I of the Constitution and under the 14th amendment the Congress has the clear
constitutional authority to pass such legislation.

8. Many Southern States have long had laws on the books prohibiting business-
men from serving thelr customers on a nondiscriminatory basis. There is no
record of protests that this constituted an unwarranted gover~mental inter-
ference with business.

C. Nondiscrimination in programs assisted dy Federel funds

1. The bill provides that, where Federal money I8 used to support any pro-
gram or activity—money which is pald into the Treasury by Negro and white
citizens allke—the program must be used for the benefit of both races, ‘without
discrimination. This is baslc American justice and fairplay.

2. Sweeping statements {n the advertisement intimating that the bill would
affect persons who borrow money from or deposit mony in a federally insured
bank, farmersg who have financlal dealings with Federal agencies, and the like,
are distortlons designed to arouse resentment. The blll will not punish innocent
beneficlaries of Faderal ald for wrongs committed by others. The bill would not
affect an individual farmer, for exainple, who borrows money through a Govern-
ment agency. It would affect the distributor of those funds if the distributing
agency refused to lend to Negroes but did lend to white persons.

3. The bill does not require the calling of any loans or “blacklisting” of indi-
viduals.

4. The bill will permit the appropriate Federal agency to refuse to give turthet
Federal aid to those who are carrylng out certain programs or activities with
Federal assistance but who deny the benefits of these programs to individuals
solely because of thelr race. Even this cutoff will not be made until all methods
of persuasion and voluntary compliance have been completely exhausted.

6. The blll provides that the courts will be the ultimate judges of whether
funds may be cut off. Ample opportunity is provided for judicial review of any
Federal agency action which cuts off assistance ¢n grounds of racial discrimina-

tlon.
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D. Desegregation of pudlio schools

1. Under the bil}, the Federal Govermnent will have no control whatever over
hiring and firing of teachers or selection of textbooks.

2, It is not true that the bill would enable the Commlissioner of Education to
“force the transfer of children from one school to another.”

3. The charge that the bill would mean “thought control” of future generations
is untrue and absurd.

4. Tho bill provides for technical assistance and financlial grants to schools
which are complying with the law of the land by beginning the desegregation of
thelr classes—If, and only if—the local authoritles request such assistance,
lLocal authorities would remain in complete control of their school systems.

5. It I8 a startling fact that today, nearly 10 years after the Supreme Couzt of
the United States declared that compulsory segregation in public education vlo-
lates the Coustitution, almost two-thirds of the previously segregated school dis-
tricts have stlll not afforded Negro children thelir constitutional rights. The bill
would enable the Federal Government, under certain conditlons, to bring suit in
court for school desegregation in compliance with the Canstitution. Thus, the
bill would simply implement the law of the lIand and hasten the enjoyment by all

our citizens of their constitutional rights.

E. Fair employment opportunity (employcrs, employees, and unions)

1. Nothing In the bilt perinits any individual to demand employment.

2, The bill contains no provision to require a quota system or racial or re-
liglous “balance” in employment.

3. The bill does not permit the Federal Government to control the internal
affairs of employers or unions or to tell them whom to hire or fire.

4. Tho bill does prohibit raclal discrimination by certain employers engaged
in Interestate commerce, and by labor organizations, and it continues existing
prohibitions agalnst racial discrimination in Federal ecmployment and employ-
ment under Government contracts.

5. The statemnent that “Federal administrative personnel would be prosecutor,
judge, jury, and executioner” I8 completely Inaccurate. The Commission would
seck to obtaln voluntary compliance. If unsuccessful, the charges of discrimina-
tion would be tried before a Federal court, with full right of appeal.

6. Some 25 States now have laws to prohibit discrimination in employment.
Federal law would extend this protection throughout the 50 States.

FP. Bffcct on “everyone”

The legislation will be unwelcome only to those who wish to treat our Negro
citizens as second-class human beings. Negroes serve in our Armed Forces, pay
taxes which support our local, State, and Federal governments, and contribute
to the economic welfare of the country by buying goods and services. They
must no longer be subjected to hardship and humiliation because of their color.

The legislation will be welcome to all of us who believe in the American ideal
of equal opportunity fcr all our citizens and who wish to malintain the respect
not only of other nations but—what is most important—of ourselves.

Thank you for writing to the Attorney General about this matter.

Sincerely,
BUBKE MARSHALL,
Assistant Attorney Qeneral,
Civil Rights Division.

YALe UNIVERSITY,
Law ScHOOL,
New Haven, Conn., August 9, 1963.
Sepator Jacos K. Javirs,
Senatc Ofice Building,
Washington, D.C.

DeAR SeNATOR JAVITS : Your letter of June 28, asking my vlews on the pending
civil rights bills prohibiting discrimmination in public accommodations, .arrived
during my absence from New Haven on vacation, and I have hence not had a
chance to respond before this. Hince the fssues have by now becn rather
thoroughly canvassed in testhmony before the Senate Judiciary and Commerce
Committees, I will slmply state my general conclusions with respect to 8, 1781.

It seems to me that the public accommodations provisions of 8. 1731 are
quite clearly constitutional under the commerce clause. I believe also that
they can be sustained under the powers vested in Congress by section 5 of the
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14th amendment. It is true that a somewhat similar law was held invalld under
the 14th amendment in the civil rights cases in 1883, but I believe that cir-
cumstances aund legal doctrine have sufficiently changed In the 80 years slnce
that decislon to justify a conclusion that such provisions would today be upheld
by the Supreme Court.

As to the merits of 8. 1731, I think the bill would be of substantial assistance
in implementing the fundamental constitutlonal rights intended to be secured
by the 14th amendment. But I feel the biil does not go far enough, particularly
in providing serlous measures to cope with violation of Negro rights in the
area of employment and voting.

If I can be of any further assistance, please feel free to call upon me.

\With best personal regards,

Sincerely
' TitoMas I. KMERSON,

UNIVERSITY OF I’ENNBYLVANIA,
Philadelphia, Pa., August 26, 1963.
Hon, \WARREN Q. MAoNUSON,
Chairman, Scnate Commerce Commillee,
Washington, D.C.

DEeEAR SEXATOR MaoxuvsoN: I encloso a letter in which a favorable view of the
constitutionality of legislation such as the public accommodations provisions of
the current civit rights bill Is expressed. That letter 18 Jolned in by the law
school professors aud law school deans whose names appear at the foot thercof.
Obviously, it was not feasible to elrculato the letter all over the country for
wanual signature. 1 have the concurrence of cach man whose name Is tncluded
and I assure you of my authority to identify him with the letter.

You will note that the name of the law schiool of each subseriber is set opposite
his name. This is stmply for identifteation. Lach subscriber speaks for himself
as an indlvidual; he does not sperk for his Institution, nor for his faculty col-
leagues. It is anticipated that thero will be additional subseribers, whose names
will be furnished you in due time, as well as some individual letters from law
school people.

Sincerely,
JEFFERBON D. FORDITAM.

GeENTLEMEN : The legislative proposals for congressional action prohibiting
segregation or discrimination, by reason of race, color, religion, or national
origin, in places of public accommodation, now pending beforoe the Senate and
House of Representatives, have given rise to debate concerning the source of
congressional power to enact such legislation.

It is our opinion ns teachers of constitutional or public law that Congress has
the authorlty to enact a comprehensive law securing equality of treatment with-
out regard to race, color, creed, or national origin in business establishments
dealing with tho public. Since segregation or discrimination In such establish-
ments usually obstructs or distorts the movement of people or goods n interstate
commerce, such taws as the National Laber Relations Act, the Fair Tabor Stand-
ards Act, and the Agricultural Adjustment Act of 1038, as amended, and the
decislons upholding them, furnish ample prevedents for sustaining an equal
public accommodations law under the power to regulate interstate camunerce.
The Supreme Court has also frequently upheld the use of tho commerce clause
to promoto polleles based not merely upon puble health or comnmercial welfare
but wmoral principles. In this conncetion it should be remembered that the
trivinlity of the effect of an activity upon Interstate cammmerce, when judged by
itself, is not enough to remove it from the scope of Federal regulation where its
fmipact, taken together with the impact of many others shmtlar to it, is important.

In pointing to the conimerce clause as an ample source of power under estab-
Hshed principles, we do not minimlze the tmportance of the 14th amendment.
This amendment could also provide a sufficient basls for sustalning & compre-
hensive equal public accommodations’ law as applied to many, and perhaps all,
the covered establishments. :

Without depreclating in ang way the foree of the arguments bhased on the
amewdment, we feel obligated to observe, however, that, In the present state of
tho law, reltance solely upon that provision wounld raise substantial constitutional
Issues In a number of possible applications and put the proposed publie accom-
modations sections to legal risks which could tie avolded by additionally drawing
upon the commmerce clause as a source of congresslonal power.
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We reject the nrgument that an equal public nccommodations law {8 an un-
constitutional interference with private properly. Hoth the Supreme Court of
the Unlted States aud the State courts have time and time again upheld the legis-
lntive power to regulate businesses offering accommodations or services to the
nblie,

! It Is onr concluslon, thercefore, that Congress should enact or reject an equal
public acconnmodations law on its merits without contining the legistation to any
one constitutional thieory to the exclusion of others. Any other course would
unnecessarfly limit counsel and the courts in upholding the statute ag applied

in particular cases.
Sincerely,

John G. Fleming, R. . Cole, Albert A. Ehrenzwelg, Geoffrey O.
1{azard, Jr.,, E. C. Halbach, Jr, I. M. Heyman, Dean Frank C.
Newman, Preble Stolg, University of California at Betkeley;
Dean Erwin N. Griswold, I'aul A, Freund, Mark Del. Jfowe,
Arthur E. Sutherland, Jr., Ernest J. Brown, Harvard University
Law School; Kenncth I.. Karst, Ivan C. Rutledge, ’aul D, Car-
rington, Roland J. Siauger, Willinm W. Van Alstyne, Ohio State
University College of Faw; Dean Allan F,. Smith, University of
Michigan Law School; Dean Eugene V. Rostow, Yale University
Law School; Murray Schwartg, Universily of California at los
Angeles; Johin O. Honnold, Jr.,, Howard Lesnick, A. Ico 1evin,
louls B. Schwartz, Dean Jefferson B. Fordham, Theodore H.
Husted, Jr, University of Pennsylvania Law School; Harlan
Blake, Marvin Frankel, Walter Gellhorn, Wolfgang Friedmann,
Willlamm K. Jones, John M. Kernochan, laouis Lusky, Jack B.
Welnstein, Columbia University Law School,

UNIVEREITY OF HoOUSTON,
DEPARIMENT OF I'OLITICAL SCIENCE,
Houston, Tcr., July 18, 1368.
Senator JonN O. PASYORE,
U.S. Scnate, Commitiee on Commeree,
Washington, D.O.

DeAR SENATOR PasTORE: I am enclosing herewith the prepared statement on the
public accomodations bill which you requested In your letter of August 6. 1
am sorry that I was unable to prepare this statement and forward it to you
carller. IHowever, the circumstances prevented this,

You caught me figuratively with my pants down: all of my books and notes
were packed aud en route to Houston; I was In the process of preparing and
grading final examinations; and I was also in the process of packing and moving
to Houston. This move has now been completed.

In spite of this turmoil I have prepared the enclosed statement. 1 hope it Is
of sufticlent importance to warrant its inclusion in the oficlal hearing record of
the Committee on Commerce.

I wigh to thank you once again for this opportunity.

Respecttully yours,
Joux . (ORreEN,

Assistant Professor in Political Science.

. S.—Please note that I am now oflictally at the University of ITouston, and no
longer afiillated with Loulstana State University in New Orleans.

Gentlemen, every Awerican schooleblld learns, In sddition to the PPledge of
Allegiance to this country, portious of Thomax Jefferson's Declaration of Inde-
peudence, espeelaliy that part in which he statex that *We hold these truths to be
self-evident, that all men are created equal, that tuey are endowed by thetr Crea-
tor with certaln inalienalble Rights, that among these are Lite, Liberty, and the
pursuit of Happiness.”

This Declaration, although it is not legally a part of our Constitution, 13 as
fundamental to the Amerlean way of life as are the Constitution and the Bible.
While the principles embodied n the Declaration have no legal foundation under
our constitutional system of government, they underlle that Constitution and
hrovide its moral basls. Without the Declaration, and its faith in the cquality of

- man, the American system would be bereft of its historleal and emotional hmpact

upon the human race.
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The Declaration of Independzuce with its emphasis upon the natural rights of
the individual was not a nnique document; that is, it did not spring into full
maturity like Pallas Athena from the brains of Zeus. Rather, it was the culmina-
tion of the doctrines and beliefs raging throughout the American Colonles and
the British homeland.

Lockeian though it may have been in origin, the Declaration embodies and
exemplifies the Araerican version of the natural rights doctrine. The Virginia
hill of rights, for example, had already stated that “all men are by nature
equally free and independent, and have certain Inherent rights, of which, when
they enter into a state of soclety, they cannot, by any compact, deprive, or divest
their posterity; namely, the enjoyment of life and liberty, with the means of
acquiring and posccasing property, and pursuing and obtaining happiness and
safety.” Simila:ly, the Pennsylvania constitution of 1776 referred to the fact
that all men “1ave certain natural, inherent and unalienable rights, amongst
which are, the enjoylng and defénding life and llberty.”” TThe Massachusetts
constitution of 1’80 reafirmed that “all men are born free and equal.”

The full import of this doctrine of equality upon the American social scene was,
perhaps, most cogently revealed by President Lincoln: “Four score and seven
years ago our fathers bronght forth upon this continent a new nation concefved
in liberty and dedicated to the proposition that all men are created equal.”

The doctrine of equality heralded to the world In the American Declaration of
Independence was not embodied into the American Constitution as a legal right
until the 14th amendment was added to that document. In the 14th amendment
the equality of man s assured each citizen against the actlons of the several
soverelgn 8tates through the “equal protectlon of the laws” clause. “Equal
protection” in the 14th amendment immediately follows tke “due process” clause.

Subsequent to the passage of thls amendment, the Supreme Court of these
United States has averred that the Federal “due process” clause of the fifth
amendwment includes “‘equal protection of the l1awa.” Hence, it 18 now the law of
the land that every American is assured protection against the actions of any
State or the National Government insofar as this principle of equality is
concerned. X :

“Equal protection of the laws” s derivative of, and consonant with, the doc-
trine of the equality of man; it Is, essentlally, naught but the legal statement
of the moral principle. This was made explicit in the development of the notorlous
‘“separate but equal facilities” doctrine. In Roberis v. City of Boston (1848) the
highest court of Massachusetts was faced with the issue of the legality of separa-
tion of tLe races. In this case, this court énunciated the “geparate but equal
facilities” doctrine, malntaining that such facllities were not a violation of the
Afassachusetts constitution in which it was stated that “all men are born free and
equal.”” This doctrine was later adopted by the American Supreme Court in the
famous Plessy decision, the Court holding In this opinlon that “separate but
equal facllities” were not a violation of the “‘equal protection of the laws” clause
of the 14th amendment. It must be stressed that the Plessy deciston affirmed the
principle of equality : its importance and impact lay in the fact that the Court held
here that such-facilities did not in fact violate the principle of equality, or, in
other words, that equality is not denied where segregation of the races exists if
the separate facilities are equal. /

The 1954 decislon in Brown v, Board of Education is important because the
Court in this instance held that the principle of equality Is violated in fact when-
ever and wherever separate facllitles exist.

It is with this problem of the relationship of separate facilities to the funda-
mental moral and constitutional doctrine of the equality of man that this com-
mittee and this Congress must deal. Although the problem is a constitutional
one, it is primarily a moral issue. In essence, this Congress has been asked to
reafiirm the basfe principles upon which this Unton was founded. _In this sense,
the moral 1issue before this committee is: will the National Government, through
the exercise of legitimate congressional powers, act to assure the fulfiliment
of the moral [deals under which this Republic was created. -

The vitality of the Amerlean political system has lain to & great extent in
the abllity of its political leaders to compromise and thus achleve positive results,
Compromise cannot exist in a doctrinalre environment. It can only exist where
fundamental principles have already been accepted. In the United States the
fundamental principles of a democratic republic have been agreed upon. Con-
sequently, the give and take in Amerfcsn politics between “liberal” and "eon-
servative” has operated primarily over the means of achieving the accepted
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goals of the Amerian dream, within the confines of the political system estab-
lished by the Constitution. :

On the issue now before this committee, compromise is not possible. This
committee i3 debating a bill which Involves the fundamental moral issue of the
equality of the citizens of this great Nation. This committee 18 not debating an
issuze on how to best achieve some secondary or derivative goal; it is, rather,
debating whether or not this Congress and this Natlon will adhere to its funda-
mental moral bellefs.

The issue, as such, is clear. There are no gray areas here. Thls Congress
must choose between accepting or rejecting the basic doctrine that all American
citizens are In fact to be treated equally. The Federal courts have already
spokeg fn this fleld and bhave received now the full support of the executive
branch.

Congress can no longer avold the issue. It must efther enact the proposed
bill by which all Americans regardless of race or color or national origin can
fully use public accommodations or else it must reject the proposition that
Amerlcan citizens are to receive equal treatment in public matters. Congress
cannot merely sit back now. To do so—to avold the issue by procrastination—
would constitute an expticit acceptance by this Congress of the present state
of affairs in which American citizens are denied their birthright, a birthright
granted by God to all mankind and not to be violated by governmental decree
or governmental tnertia.

Federal and State inaction in granting this God-given right to equality has
already led to open near-revolution by minorities who have too long been denled
their natural rights. The Negro revolution now occuring, it must be noted, did
not begin until the Supreme Court had agreed with that minority that its right
to equality had been denled. It did not gain momentum, furthermore, until time
had shown that in spite of the Supreme Court’s ruling, the States had never-
tkeless continued to deny this right and had indicated the intention of perpetu-
dting this denial.

The measures now being considered by this committee is & direct result of the
Negro movement. Consequently, it had been maintained by some that Congress
{s acting under coerclon. It js true that coerclon exists, but not from the Negro
elements. The coerclon results from the illegal actions of those public officlals
throughout this Nation, and especlally in the South, who are actively engaged
in the denial to American citizens of their natural and constitutional rights. The
Negro movement, in ghort, is but the symptom of a disease; and it would be
foollsh indeed to malntain that the doctor Is forced to take protective and pre-
ventive measures to remove the symptom, rather than to eliminate the disease
itself. It is this disease—the denlal to all Americans of their rights—with which
this Congress mnust deal. . .

The issue before this commlittes s generally regarded as actlon to assure
the rights of minorities such as the Negro. However, this proposed action assures
all Amerfcans of thelr rights, not merely the minorities of theirs. This action
wilt guarantee to all Americans, whites as well a8 Negroes, their right to free
access to the pubiic domain. -

With the permission of this committee I would like to {llustrate this point
with a personal story. I am sure that this story can, in its essential truth, be
refashioned and retold time and agaln by every member of this committee.

When my father dled, my mother decided to take a trip to visit her children
as well as various frlends who were scattered along the eastern seaboard and
throughout the South. She bhad intended to have as her traveling companion
& wonian who was her closest friend, a woman who had begun working for
my parents prior to the birth of thelr first child and who had ralsed all five
of thelr children. This woman Is a Negro, a second mother to myself as well
as my brothers and sisters, and an Individual with whom anyone would be
proud to assoclate.

Needless to say, my mother declded to cancel the trip. For, atthough it would
have been possible for them to travel together in the Northeast, the practical
problem arose as to how they would be able to travel once they hit the southern
areas. They would not be able to eat together; they would not be able to lodge
in the same quarters; the inconvenlences with which they would be faced, in
short, would have been fnsurmountabte, ‘ i

Not only was my mother's friend being denled the right to assoclate with
whom she wished, but so too was my mother. Southerners especlally have
insisted that segregation was based on the right of the Individual to select
one’s own companions. Yet, in this instance, the doctrine of segregation actually
prohibited the individual from just this very right.
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The priuciple of this story is obvlous: the denial of persons because of the
color of thelr skin to free aecess of publie accommodations is as much a denial
of the rights of the whites as it is of the cotored. 1t is but a varlation of the
fact _that whenever the rights of one individual are denled, that denial ipso
facto is a denial of the rights of all individuals.

The moral issue, thus, is quite clear. This committee and this Congress must
cither reafirm the basic right of equality to all American citizens, or it must
deny the basle right of equality to any American citizen.

Although the moral issue is clear, there have been several objections to the
:lct:;)n being studied by this committee, objections which have a degree of validity

o them,

First, it has been argued that the proposed action is a violation of States
rights. Our constitutional system, as this committee {s well aware, 1s based upon
a Federal principle: the powers of the National Government are limited, and the
powers of the States are reserved, Under this separation of powers between the
sovereign National Government and the several sovereign States, there has
arisen the doctrine of States rights.

There are in exIstence at least two versions of States rights. The first version
i3 that our Constitutlon was derived from the States, not the people; that con-
sequently the States have the ultimate right to interpose between the peoples of
the States und the Federal Government; and, lastly, that the States have the
right to decide when the Federal Government has overstepped Its constitutlonally
limited powers., This concept of States rights has been denled by the Federal

-Judiclary., In McCulloch v. Maryland the Supreme Court stated as dictum, in

accordance with the Federalist papers of IIamilton and the arguments of Daniel
Webster, that the Constitution was derived from the people of the United States,
not from the several States. This dictum has been the law of the land ever
since, and has often been reiterated by the Federal judiciary since that decislon.

In Ableman v. Rooth the Supreme Court went e¢ven further, denying the right
of any or all States to interpose between the people of the several states and the
Federal Government. It might be noted here that this decision, handed down by
a predominantly southern court, and written by a great southern Chief Justice
{Taney), was applauded by the South. (The issue at stake had been the Fugi-
tive Slave Act and the question of whether a Northern State might Interpose to
prevent the return of fugitive slaves to the South.) The denlal of the right of
interposition by the States has continually been upheld by the Federal courts
since this decision.

Inasmuch as the States cannot interpose, ‘they equally cannot declde for them-
selves the question of when and where the Federal Government has overstepped
its bounds. Should the Federal Government misuse its powers, the first re-
course is of course the Federal courts. The Supreme Court, has, as we all know,
often restrained the actions of the Congress and the Exccutive. Another recourse
is constitutional amendment. Thls yecourse has also been used.

In short, this interpretation of States rights hias never been legally accepted
in this Nation, The full maintenance of such a concept can lead only to the dis-
solution of this mighty Nation and in fact was instrumental in creating the
bloodiest warfare in which this Nation has ever been engaged.

A more valid interpretation of the doctrine of States rights is the doctrine
that the several States are soverelgn within the limits placed upon them by
the Federal Constitution. Essentially, this interpretation is based upon the
10th amendment which states that “The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.”

It should be noted first that this amendment does not grant full reserved
powers to the States. It is not a carte blanche to the States to undertake any
action not prohibited them by the Constitution nor granted solely te the Federal
Government. Rather, it reserves such powers to the States and to the people.
If this is a “States rights” amendment, it is also a “people’s rights” amendment.

It «hould be noted further that this amendment, although it does reserve powers
to the State¢, does not mention any rights of the States. Nowhere, fn fact,
under onr Constitution are the States explicitly granted or reserved any rights.

The rights which the several sovereign States do have are the rights which
any legitimate government has: the right to protect the inorals, health, and
safely of ita citizens; and the right to use its powers legitimately for the wel-
fare of its cltizens,

In elther case, the rights of the States are subservient to the interests of
thelir citizens.
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The rights of the States, furthermore, are coextensive with the duties of
the States. For, it the States have the right to protect the morals of thejr
citizenry, for example, they also have a duty to protect the morals of their

pulace. It is unfortunate that many of those who hide behind the cloak of
‘Sxt‘ates rights are willing to forget the dutles and obligations of the States toward
thelr citizens. i

The doctrine of States rights is based not only upon the 10th amendment but
also upon the pragmatic principle that it is preferable to leave the management
of local affalrs to the local units of government whenever possible. This
principle rests partly upon the belief that local affairs are better managed and
understood locally, and partly upon the bellef that it is desirable to restrict
the National Government and to atrengthen the several State governments so
that checks and balances might be maintained between the two elements of our
Federal system. Although prudence teaches us the eficacy of such a practice,
prudence also tells us that where the States are derelict in their duties it is
better to have the Federal Government act, if possible under the Constitution,
than to have inaction in matters of deep concern to the citizens of this Nation.
Prudence teaches us, that is, that even in those areas which logically should
be left to the States, Federal action is sometimes desirable,

This committee 18 faced with the problem of whether the action proposed to
this committee i3 iri fact a violation of the rights and duties of the States.
I do not think it will be denied that the action proposed does extend into that
ared in which the States have prime interest and as such is a violation of
States rights. ' ) :

This doés not, however, constitute an excuse for inaction by this Congress.
Congress i8 confronted with a conflict between two constitutional rights: the
right of the individual to equality, and the right of each State to manage its
internal affairs. In such a conflict, only one solution 18 possible. The individual
rights must take priority orer the right of the States. Such a solution is logtcal,
moral, necessary, and constitutional.

It 18 logical inasmuch as this Natfon is composed of individuals, and each gov-
ernmental body at whatever levet is legitimate only to the extent that it protects
the rights of the fadividual. The several States have been remiss in their duty
to protect the rights of the individuals within their boundaries. Hence the pro-
posed action is intended to provide that protection. )

The morality of this action is undenfable. As stated previously, the moral issue
is that of the equality of all peoples. This is the basis of the American system
and must be upheld by this Congress. . . ) '

It 19 nécessary because to deny any action at this time wiil lead to bloodshed.
Consequently, to deny action at this time would constitute a-dereliction of duty
by this Congress to protect the Nation against senseless anarcby and internal
dissolution. It is necessary, furthermore, because the ¥edcral Government is
entrusted by the Constitution to guarantee the rights of citizens against uncon-
stitutional restrictions by the States. ‘

And {t 13 constitutional since the Federal Government is supreme over the
several govereign States whenever a conflict arises between the powers of the
Natlional Qovernment and those of the States. It 13 constitutional because, al-
though on the face of it, it violates the principle of States rights, in fact it does
not violate this principle: the Federal Government is acting only because of the
inaction of the States.

It has been argued, secondly, that the proposed action is a violation of individ-
ual rights; specifically, of the right of individuals to enjoy the fruits of thelr
labor, This argument was best presented to this committee in the testimony of
the Governor of Florlda wherein he presented the paradox that should th$s Con-
gress enact the proposed legislation it wounld give to each buyer the right to buy
from whom he pleased, but would deny to. the seller the similar right to salt to
whom he pleased. ) : ]

It cannot be denied that the passage of this legislation does entall restrictions
upon property rights. But here, a8 in the case of the rights of the States, the

~conflict between two rights must be settled on the basis of which right is para-
mount. And here again, the right of the individual to full equality in public
matters must take priority. o

The right to property, essential though it is, 1s secondary fo the right to
equality. It is, in fact, a derivative of the right to equality. For the {ndividaal
has a right to property only because he is, first and foremost, equal to every other
individual. The right to property, furthermore, may be restricted. In this coun-
try the right to property has often been restricted. . :
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Restrictions on the right to property are legitimate when and only when they
are based upon the principle of equality. All restrictions upon the right to
ownership, that is, must be based upon equitable treatment. Any restriction
upon this right that is not so based s by its very nature finmoral and contrary
to the laws of nature.

The proposed legislation is not immoral. It does fulfill the natural law, The
restrictions placed upon private property in this instance are based upon the
principle of equal treatment; all businesses covered by the proposed legislation
wlll be equally restricted. This I8 a legitimate exercise of power.

The plaint of the Governor of Florida is a meaningless one. In all States,
owners of public accommodations are already under restrictions. This new
legislation will provide one further regulation, it is true. But as before, so now,
the owner of public accommodations has the free cholce of operating under the
restrictions placed upon him by the State and the Federal Government, or not
operating at all. This imposition of restrictlons upon public accommodations
for the protection of the morals, health, or safety of the general public is no
innovation for either the States or the Federal Government.

The restriction of private property under the proposed legislation is moral and
in accordance with the patural law and the Constitution. Is it justifiable?
It 1s, since the purpose of the restriction is the maintenance of that principle
of equality upon which our whole soclety is based.

The final argument against the proposed legislation is that the use of the
commerce clause a8 & basis of this legislation would be a dangerous extension of
the powers of Congress under that clause. With this argument I concur, Al-
though it cannot be denied that Congress has the right and power to use the
commerce clause in this manner, I think it should be pointed out that the
principal purpose and intent of that clause is the regulation of commerce, and
not the enactment of moral legislation. Congress has already, it Is true, used
the commerce clause as a basis for moral legislation: the Mann Act provides &
worthy example of this use of the commerce clause. But in those instances
whereln the Congress has so used this clause, it had no alternative source of
power. Restraint in the use and extension of the commerce clause would appear
tgibela more prudent exercise of congressional power than unrestrained use of
this clause.

Some have argued that Congress should use the “equal protection of the laws”
clause of the 14th amendment in spite of the fact that the Supreme Court in the
civil rights cases denied the power of Congress to use this clause for legislation
sych as is now belng proposed. The argument here is that the Supreme Court
today would reverse the prior decision and uphold the power of Congress
under the 14th amendment. The argument agaln is that since the proposed legis-
lation deals with the problem of equality, the Congress should not use subterfuge.

To this argument I frvlly subscribe. Should the Congress use the 14th amend-

ment as the basis of the proposed legislation it would avold any dangerous ex-
tension of the commerce clause, it would openly support the legislation on the
moral basis upon which it should rest, and it would avoid all subterfuge.

A third alternative is open to Congress. The ninth amendment states that
“The enumeration in the Constitution, of certain rights, shall not be construed
to deny or disparage others retained by the people.” Certain it 1s that one right
not enumerated in the Constitution, but basic to our structure of government and
soclety, 18 the right to equality. The ninth amendment can be and should be
used (efther in conjunction with the 14th amendment or by itself) as the basis
of this legislation.

I would like to indulge this committee with one further thought. It has be-

" come common knowledge that should this committee submit the proposed legls-

lation to the full Senate a group ¢of Senators will use their prerogatives and
indulge in a lengthy and destructive filibuster.

It must be noted that in 1957 and in 1960 when Congress enacted “civil rights”
legislation, filibusters bad been used in which the arguments against such
legislation were fully expounded. Furthermore, since the Brown decision of
1954 this Nation has continuously heard arguments against that decislon and
against proposals for granting full equality to all Amerfcan citizens. And,
lastly, since the demonstrations of last spring these arguments have been re-
iterated with even greater vociferation.

I would not deny the right of any Senator to fully expound his position on
the floor of the Senate. But I believe that the issue of tho equality of all
Americans presented by this legislation {8 of such moral impact that to allow
any Senator or any group of Benators the right to abuse thelir prerogative of
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full debate s in itself immoral. The right of any minority, such as represented
by those Senators who intend to filibuster, must. not be denfed; yet the right of
the majority to have its way after full deliberation cannot be denied either. In
short, the Southern Senators should be allowed a respectable time for debate.
But the indulgence of fillbuster should not be tolerated. For 100 years now the
Negro has been supposedly free and yet for 100 years he has been denled his
constitutional righis. Nearly 10 years ago the Federal courts reaffirmed the
fact that the Negrd has been denied his rights. And, as noted elsewhere, the
denial of the rights of the Negro has essentially been equally a denial of the
rights of all other Americans. Further delay is clearly unwarranted.

No Senator can today hide behind the argument that Senators have a pre-
rogative to filibuster. This fictlon was destroyed last year when the Senate
invoked cloture upon a small group of Senators after reasonable debate had
occurred. If the Senate could invoke cloture then, it can and must invoke
cloture after reasonable debate has taken place on this proposed legislation.

In view of the gravity of the issue, I would say to this committee—and to the
full Senate—that those Senators who refuse to overthrow the proposed filibuster
are morally incompetent and are deserving of the contempt of the American
people.

I want to thank this committee for the opportunity of presenting my views. I
sincerely hope that this committee, this Senate, and this Congress will enact
the proposed legislation. I fully belleve that only such action will be in keeping
with the ideals of our Nation and will be commensurate with the problems now
besetting this Nat{on internally.

Thank you.

OFFICE OF THE GOVERNOR,
Springfield, Ill., September 20, 1968.
Hon. WARREN (. MAGNUBON,
Ohafrman, Commiitee on Commerce,
U.8. 8enate, Washington, D.O. - )

DeAR SENATOR MaaNUsoN: The Civil Rights Act of the State of Illinols has
been in existerce since 1885. 1t i1s not possible to review case by case the record
of the past 78 years. The Commission on Human Relations of the State of Illi-
nois has had considerable experience in investigating complaints under this
law. Thelr experience would be of help. : ,

The public accommodations law of the State of Illinols, chapter 38, article 13,
has been a good law.

The State human relations commission investigates all complaints brought to
its attention. The commission’s policy and procedure is simple and effective.
Respondents are consulted with a view toward compliance under the law. A
statement of policy is sought which Is afirmative with respect to the law. Failure
to secure voluntary compliance means that the complaint is submitted to the
local State's attorney or to the attorney general. These two offices have fixed
responsibility to act uixder the law.

The significant point 1s that voluntary compliance with the law is the rule rather
than the exception. Of 73 cases filed with the commission in 1962, none went to
court. Two cases did go directly to the State’s attorney where the matter was
adjusted in & pretrial conference. Utilization of the human relations commission
to secure comptiance develops a better understanding of the nature of the problem,
Insofar as the respondent is concerned. Thus, in a practical way, the law can
become the framework, which was referred to earlier.

Often respondents have fear of loss of business or of status and prestige.
Although unfounded in reality, nevertheless these fears have a powerful meaning
to a businessman. Every citizen has a right to know why hé should obey any
particular law. Indeed, government hag a responsibility to make all of the
necessary interpretations. Utilization of the human relations commission staff
meets this test.

There 18 no case In Illinois where an open nondiscriminatory policy has been
to the detriment of the proprietor. Negroes do not take over, nor do whites stay
away in droves from any establishment under the law.

In summary, a public accommodations law speaks effectively on a problem soly-
ing level. Its force and impact is Increased substantially when utilized in con-
Junction with professtonal human relations agencles and it develops, among other
things, & climate most beneficial for all Americans.
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In addition, let me point out that in 1061 this administration secured from the
general assembly the first falr employment practices legislation in the history
of Illinois. The 1063 session of the general assembly made it crystal clear that
the legislation was applicable to government and labor organizations.

Last July, I called a meeting of Illinols mayors and city managers in Springfleld.
Some 200 mayors and city managers turned out for this meeting at which time I
reviewed for them our responsibilities and dutles in the area of civil rights. On
thia day, I issued by executive order a code of fair practices governing conduct in
the areas of State services and facilitles, fair employment practices, State
licensing, public works, State financial assistance, training and apprentice pro-
grams, State employment service and professions and trades.

Subsequent to the meeting, these mayors and city managers returned home to
apprise local authoritices of civil rights responsibilities and in many cases to call
for local ordinances in this area.

Of great importance, our State commission on human relations has done an
outstanding job and has spurred interest in this area in many of our communi-
}lw\ ::L a result, the number of local human relations commissions has
nerea;

Sincerely,
Orro KERNER, (Governor.
NATIONAL CoMMUNRITY RELATIONS ADVISORY COUNCIL,
New York, N.Y., August 27, 1968,
Re 8. 1732.

Hon. WABREN G. MAGNUSON,
Senator from Washington, Chairman, Commerce Commitiee,
Senate Office Building, Washington, D.C.

DEeaR SENATOR MaGgNRUSON: It {8 my pleasure to enclose & statement on the
public accommodations bill (S, 1782) submitted by six national member agencies
and 60 Jewish community councils throughout the Nation, all of which are
affiliated together in the National Community Relations Advisory Council.

I would appreciate your distributing a copy of this statement to each member
of your committee. Our organizations are ready to render whatever assistance
twttai can to your committee during the course of its deliberations on this legis-
ation.

Best wishes.

Sincerely yours, .
Lewis H. WEINSTEIN, Chairman.

STATEMENT ON PUBLIO ACCOMMODATIONS BILL BY CONSTITUENT OROANIZATIONS
OF THE NATIONAL CHYMMUNRITY RELATIONS ADVISORY COUNCIL

The six national Jewish organizations and 68 Jewish community councils, all
of which are affiliated together in the National Community Relations Advisory
Council (NCRAQC) and through which they concert their policies and programs,
welcome this opportunity to submit this statement on proposed Federal legisla-
tlon dealing with discrimination in public accommodations.

The constituent organizations of the NOCRAQ are the American Jewlsh Con-
gress, Jewish Labor Commlittee, Jewish War Veterans of the U.S.A., and the
congregational bodles representing the three wings of religlous Judatsm: Union
of American Hebrew Congregations (reform) ; Unlon of Orthodox Jewish Con-
gregations of America, and United Synagogue of Amerlca (conservative).

The €68 Jewish community councils joining in the present statement are:

Jewish Welfare Fund of Akron.

Albany Jewish Community Council,

Atlanta Jewish Community Council.

Federation of Jewish Charities of Atlantic City, N.J.
Baltimore Jewish Council,

Jewish Community Council of Birmingham.

Jewish Community Council of Metropolitan Boston.
Jewish Cormunity Council, Bridgeport.

Brooklyn Jowish Community Council

Jewish Fedc:ation of Broome County, N.Y.
CONm.gaunlty Relations Committee of the Jewish Federation of Camden County,
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Jewlsh Community Federatlon, Canton, Ohio.

Jewish Community Relations Council, Charleston, 8.C.

Cincinnati Jewish Community Relations Coinmittee,

Jewlsh Community Federation, Cleveland, Ohlo.

United Jewlsh Fund and Council, Columbus, Ohlo.

Connecticut Jewish Comwunity Relations Council.

Jewlsh Commuuity Council, Dayton, Ohlo.

Jewish Federation of Delaware.

Jewish Community Councll of Metropolitan Detroit.

Eastern Union County, N.J., Jewish Community Council.

Jewish Community Council of Easton and Vicinity.

Jewlish Community Welfare Council, Erie, Pa.

Jewish Community Council of Essex County, N.J.

Jewish Community Council of Flint, Mich.

Jewish Fedaration of Fort Worth, Tex.

Community Relations Committee of the Hartford (Conn.) Jewlsh Foundation.

Indiana Jewish Community Relations Council.

Indianapolls Jewish Community Relations Council.

Jewlish Community Council, Jacksonville, Fla.

Community Relations Bureau of the Jewish Federation and Council of Greater
Kansas City.

Kingston, N.Y., Jewish Communlity Council.

Conference of Jewish Organizations of Loulsville.

Community Relations Committec of the Jewish Federation-Council of Greater
Los Angeles.

Jewish Community Relations Council of Memphis.

Milwaukee Jewish Council.

Jewish Community Relations Council of Mi{nnesota.

Jewish Federation of New Britain, Conn.

New Haven Jewish Community Couucil,

Norfolk Jewish Community Council,

Jewish Community Relations Council of Oakland, Calif.

Central Florida Jewish Community Council (Orlando).

Jewlsh Federatior of Palm Beach County, Fla.

Jewish Community Council of Paterson, N.J.

Jewish Community Council of Peoria, Ill.

Jewish Community Council, Perth Amboy, N.J. .

Jewish Community Relations Council of Greater Philadelphia.

Jewish Community Relations Council, Pittsburgh.

Jewish Community Council of the Plainfields, N.J.

Jewish Federation of Portland, Maine.

Jewish Federation of Portland, Oreg.

Jewish Community Council, Rochester, N.Y.

Jewish Community Relatlons Council of St. Louis.

Community Relations Council of San Diego.

San Franclsco Jewlsh Community Relations Council.

Jewish Community Council, Schenectady, N.Y.

Scranton-Lackawanna Jewish Councll.

Jewish Federation, S8pringfield, Ill.

Jewish Community Council of Toledo.

Jewlish Federation of Trenton.

Tulsa Jewish Community Council.

Jewish Community Council, Utlca.

Jewlsh Community Council of Greater Washington,

Jewish Federation of Waterbury.

Wyoming Valley Jewish Committee, Wilkes-Barre, Pa.

Jeg)i]sh Community Relations Council of the Jewish Federation of Youngstown,

fo.

We belleve that the prohibition of disceimlnation In publlic accommodations,
proposed by the administration as part of its 1063 Civil Rights Act, I3 one of the
most significant parts of that bill, and we urge its adoption.

Our Nation Is now vividly conscious of an abrupt change in the civil rights
climate. We have been told unmmnistakably that the generation of Negroes which
was to be sacrificed under the concept of gradual alleviation of discrimination
is not in a sacrificial mood. Massive demonstrations in the North as well as the
South have clearly revealed that the time has come for an abrupt break with the
“too little, too late” policy under which we have been operating.
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Tenslons have been particularly acute in the area of public accomodations and
it i3 imperative that Federal legislation be passed to eliminate discrimination
in hotels, restaurants, and other publie facilities, It Is no accident that the stu-
dent sit-ing of 1961 originated at a southern lunch counter, a public facility
which, it was deeply felt, had to be made avalilable to everyone. The fact that
subsequent demonstrations, si-ins, wade-ins, and the like have affected the fleld
of public accomodations more than any other area in which discrimination is
prevalent suggests again the overwhelming need for comprehensive legislation
in this field. It s the obligation of Congress to enact such legislation to {nsure
that those who have been promised equal rights will in fact recelve them.

THE NEED YOR PUBLIC ACCOMMODATIONS LEGIBLATION

President Kennedy in his ecivil rights message of June 19, 1963, said that
“Events of recent weeks have again underlined how deeply our Negro citizens
resent the infustice of being arbitrarily denied equal access to those faellities and
accommodations which are otherwlise open to the general public. That Is & dally
insult which has no place in a country proud of its heritage—the heritage of the
melting pot, of equal rights, of one nation and one people. No one has been
barred on account of his race from fighting or dying for America—there are no
“white’ or ‘colored’ signs on the foxholes or graveyards of battle.”

The President’s recognition of the sense of outrage on the part of minority
groups led him to include in his civil rights message and in the comprehensive
civil rights bil} of 1963 (8. 1731) a section on discrimination in public accom-
modations. This section of the comprehensive Civil Rights Act has also been
introduced as a separate bill (8. 1732) by Senator Mansileld and 45 other 8enators.

e belleve that there is great need for legisiation of this type.” Jews are not
unfamiliar with the humiliation which results from approaching a facllity sup-
posedly open to the public and being turned away with elther crudely anti-
Semitic remarks or inadequate evasions which clearly reveal the bias of the
speaker, Discrimination against Jews in the area of public accommodations has,
of course, diminished greatly in the last few years. Nevertheless, the possibility
of insult has not been totally eliminated.

We do not pretend, of course, that the insult to us anywhere approaches
the humilfation and Indignity to which the Negro !s constantly subjected.
It is a terribble thing to approach a cafeteria, a hotel, a store, or any other
place that appears to solicit the trade of everyone and then to find that this
means everyone who is of the right color. From the time of the first sit-ins, dem-
onstrators have explained that they were protesting psychic as well as physical
injury. The refusal of owners of places of public accommodation to serve them,
or the insistence that they be served at separate facllitics, stamps them with a
badge of inferiority. a constant reminder of second-rate status. The deep re-
sentment aroused by this treatment goes far to explain the fact that laws against
discrimination in publie places are the oldest and most widespread form of civil
rights legislation.

PRECEDENTS FOR THE PROPOSED LEGISLATION

Legislation ir the area of public accommodations is neither novel nor {mprac-
tical. Massach setts adopted the first public accommmodations biil in 1863, In
the close to 1 years following this enactment, 30 States and the District of
Columbla have prohidbited discriinination in places of public accommodation
(Alasxa, Califor 1la, Colorado, Connecticut, Idaho, Illinois, Indiana, lowa, Kan-
sas, Maine, Mar land, Massachusetts, Michigan, Minnesota, Montana, Nebraska,
New Hampshir; New Jersey, New Mexico, New York, North Dakota, Ohio,
Oregon, Pennsy vania, Rhode Island, South Dakota, Vermont, Washington, Wis-
coansin, Wyoml g).

These laws have worked well wherever they have been adopted and It is per-
fectly apparent that they have brought none of the grave evils in thelr train
that have been 8o freely predicted. The berefit they confer on the aggrieved
minority groups is reflected in the continued demand for further legislation.
The absence of evils {s shown by the continued adoption of new laws In State
after State.

Furthermore, the laws have uniformly been upheld whenever their constitu.
tionality bas been challenged on the ground that they represent an undue in-
vasion of property rights. The courts have consistently held that State laws
against discrimination in public accommodations are a valid exercise of the



CIVIL RIGHTS—PUBLIC ACCOMMODATIONS 1567

police power. Darius v. Apostolos, 68 Colo. 323, 100 Pac. 510 (1920); Crose-
1aith v. Bergin, 95 Colo. 241, 35 P. 24 818 (1034) ; Baylics v. Curry, 128 111, 287,
21 N.E. 695 (1899) ; Pickett v. Kuchan, 323 I11. 138, 153 N.E. 667 (1028) ; Bolden
v. Grand Rapide Operating Corp., 230 Mich. 318, 214 N.\V. 241 (1927) ; Brown v.
J. H. Belt Co., 146 Iowa, 89, 123 N.\W. 231 (1910) ; Rhone v. Loomis, 74 Minn.
200, 77 N.W. 31 (1808); Messcnger v. Stale, 25 Nebr. 674, 41 N.W. 638 (1889) ;
People v. King, 110 N.Y, 414, 18 N.E. 245 (1888) ; Commission v. George, 61 Pa.
Super. 412 (1915). Most recently, in Frank Marshall, et al., v. Kansas Cily, —
Mo. — (1962), the Supreme Court of Missouri held that a munlcipal antidis-
crimination ordinance “bears a substantial and reasonable relatlon to the specific
grant of power to regulate restaurants and to the health, comfort, safety, con-
venfence, and welfare of the inhabitants of the city and is fairly referable to the
police power of the mmunicipal corporation.”

Although the Supreme Court of the United States has never had this issue
directly presented to it, the Court has made it clear that it regards these laws
as constitutional. In District of Columbia v. John R. Thompeon Co., 348 U.8.
100, 109 (19053), it sald “* * ® certainly as far as the Federal Counstitution is
concerned there is no doubt that legislation which prohibits discrimination on
the basis of race in the use of facilitles serving a public function i{s within the
police power of the States.”

THE TERMS OF 8. 1732

S. 1732 contains six sections dealing with discrimination in places of public
accommodation.

Section 1 provides that this act may be cited as the “Interstate Public Accom-
modations Act of 1963.”

Section 2 is an elaborate set of legislative findings. It contains nine detalled
paragraphs designed to establish the constitutional basls for congressional action
in this area. They recite the large amount of interstate travel by Americans
and the hardships resulting from discrimination against members of minority
groups engaged in such travel. They state that discrimination in cultural and
recreational opportunities as well as in retail stores restricts the number of
persons to whom the Lenefits of interstate commerce are available. They state
further that such discriminatory practices are “encouraged, fostered, or tolerated,
in some degree” by the States “which lHcense or protect the businesses fnvolved”
and that these practices “take on the character of action by the States and
therefore fall within ¢ ¢ ¢ the 14th amendment to the Constitution ¢ * .
Finally, it is asserted that the burdens on commerce can best be removed by
invoking the power of Congress under the 14th amendment and under the com-
merce clause of the Constitution. .

Section 3 creates a right to nondiscrimination In places of pubile accommoda-
tion. Subsection (a) prohibits discrimivation in any public place furnishing
lodging to translent guests, including guests traveling in interstate commerce,
and {n any public place of amusement or entertainment which presents movies
or other entertainment or entertainers that move in interstate commerce, It
also probibits discrlinination in apy store or restaurant that offers goods or
food or any other services or accommodations to the public if the enterprise
falls within one of the following four categories: (1) The goods or services are
provided to a substantial degree to interstate travelers; (2) a substantial part
of the goods made available has moved in interstate commerce; (8) the activ-
itles of the enterprise otherwlise substantially affect Interstate commerce; or (4)
tho establishment is an integral part of an enterprise in one of the previous
categories (for example, by belng located on its premises).

Subsection (b) of section 3 provides an exception for bona fide private clubs.

Section 4 provides that no person shall deny or interfere with the rights
guaranteed in sectlion 3. It specifically applies to all persons “whether acting
under color of law or otherwise.,” Hence, it applies to private individuals and
companies as well as to persons acting under governmental authority.

Section 5 provides for a civil action to prevent violations of section 4. (There
are no criminal penalties.) Under this section, an action for preventive relief
may be brought by the person aggrieved. It may also be hrought by the
Attorney Generat if he has received & written complaint from & person aggrieved
and he certifies that the aggrieved person “is unable to Initiate and malntain
appropriate legal proceedings” and that the purposes of the title will be fur-
thered by his bringing an action.
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A persou is to be considered unable to maintailn a proceeding (1) if he cannot
bear the expense of litigation or obtain a lawyer “either directly or through
other interested persons or organizations” or (2) if there is reason to belleve
that bringing a sult would jeopardize his economlic standing or result in injury
or econonlc damage to himself or his family.

If a complaint is filed with the ‘Attorney General involving an enterprise in
a State having an applicable law against discrimination, the Attorney Generatl
is directed to give the local officials opportunity to handle the matter. The At-
torney General I8 however not required to refer the matter to local authorities it
he certifles to the court that the delay involved in such a referral would adversely
affect the interests of the United States or that {n the particular case “compliance
would be frultless.”

Before bringing an action, the Attorney General is required to use the services
of any Federal agency which may be available to secure voluntary compliance,
if he belleves that “‘such procedures are likely to be effective in the circumstances.”

Section 6 gives the U.S, district courts jurisdiction to hear cases brought under
this title whether or not the complainant has already exhausted his other ad-
ministrative or legal remedies. It also provides that this legislation does not
preclude State or local agencles from enforcing thelr own antidiscrimination

laws.
COMMENTS ON THE BILL

We suggest two major ways in which the protections provided by 8. 1732 might
be substantially broadened. The first is by resting the bill not only on the com-
merce clause but also on the 14th amendment; the second {s by allowing the
Attorney General to bring suits in the name of the Federal Government, and not
as a substitate for an individual aggrieved party.

(1) 8. 1732 rests on the commerco clause (see section 8). We suggest that
the bill should rest on the 14th amendment as well, 80 as to fnclude establish-
ments which are lcensed by the State, whether or not these establishments in
some way operate in interstate commerce.

- Justice Douglas, concurring in Garner v. Louisiana, 368 U.S. 157, 181-5, said
that it is impermissible for a State to exercise Its power to license businesses
elther “in terms or in effect to segregate the races in the licensed premises.”

“One can close the doors of his home to anyone he desires. But one who op-
erates an enterprise under a license from the Government enjoys a privilege that
derives from the people * * * [the) necessity of a license shows that the public
has rights in respect to those premises. The business is not a matter of mere
private concern, Those who license enterprises for public use should not have
umder our Constitution the power to Hcense it for the use of only one race. For
there Is a constitutional requirement that all State power be exercised so as not
to deny equal protection to any group.” (3868 U.8. 184-5.)

It is, of course, State action which is prohibited by the 14th amendment, and
not the action of individuals. But it is clear to us (as it has been to courts and
legislatures) that there are certain establishments which are affected with a
public interest, and which have a public consequence.

Section 2(h) of the bill (the findings of fact) recognizes that the discrimina-
tory practices are fostered to some degree by the States, “which license or protect
the businerses involved by means of laws and ordinances * * *, Such discrimina-
tory practices * * * take on the character of action by the States and therefore
fall within the ambit of the equal protection clause of the 14th amendment to
thé Comnstitution of the United States.”

This proposition should be made an explicit basis for bringing an establish-
ment within the purview of the act. A possible formulation is suggested by a
bill (H.R. 6720) introduced in the House of Representatives by Representative
Lindsay which would prohibit discrimination in any enterprise “authorized by a
State or a polit’cal subdivision of & State * * * providing accommodations, amuse-
ments, food, or services to the public ® ¢ +*

(2) Under the terms of 8. 1732 the Attorney Generatl {s authorized to act only
it he finds that aggrieved individuals are unable to do 80, or that Interested
organizations aré¢ not avallable or are unable to sponsor this case. Aslde from
the fact that it imposes a means test on individuals and concelvably on civil
rights organizations as well, this approach is unsound in theory. It conceives
of racial segregation and discrimination as a private rather than a public wrong.
It ignores the fact that Federal officlals have the responsibility of seeing that
public officlals adhere to the law of the land. e suggest, therefore, that the bill
should authorize the Attorney Qeneral to bring suits in this area directly in the
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name of Federal Government and without the necessity of showing that aggrieved
parties are unable to act.

It has been suggested that this law would be ineffective because it would be
impossi'le for the Government to bring civil proceedings against all the thousands
of enterprises to which it would apply—that this would require a vast Federal
police force. The same argument could be made against any Federal regulatory
law. It Ignores the fact that the vast majority of the enterprises affected by the
law would comply with it because it is the law. The law would set & standard to
which law-abiding persons would conforny. Many hotels, restaurants, and other
public places would find that the bill provided the incentive they needed to end a
distasteful practice which they have continned only because of local custom or
demand.

Nevertheless, there may be other proprietors, more recalcitrant, against whom
stronger sanctions are needed. If & proprietor should walt until a court order
was Issued against him, under this bill that order would only provide for enforce-
ment of the law. The proprietor who defies the law receives no additional
penalty. We suggest that the bill include a provision for damages, to provide an
incentive to comply with the law for those for whom avoidance of a lawsult is
not incentive enough.

8. 1732, as presently drawn, i8 very broad in scope, as it must be to meet the
needs of the people it intends to protect. We urge that the coverage of this bill
not be limited under the guise of concern for private property as represented by
Mrs. Murphy’s boardinghouse. The boardinghouse is, we belleve, simply a red
herring. The bill contains an exemption for bona fide private clubs, and this is
sufficient to protect the legitimate interests of free association. Other establish-
ments, open to the public and often licensed by the State are properly within the
coverage of this bill.

CONCLUSION

The grave human problems created by discrimination in public accommoda-
tions urgently cry out for immediate correction. The Jewish organizations sub-
mitting this statement therefore urge this committee to recommend adoption of
S. 1732 with the broadening amendments described above.

Tre NATIONAL COUNCIL,
EPIsCOPAL CHURCH CENTRR,
New York, N.Y., August 29, 1968.
Hon, WARREN (. MAGNUBON,
U.8. Senate,
Washington, D.C.

My Dran SENaTOR: Last May the presiding bishop of the Protestant Episcopal
Church sent out the enclosed statement. At the meeting of the House of Bishops
in Toronto on August 12, 1963, three resolutions were passed.

We respectfully bring to your attention the deep concern of our church and its
leaders as shown in these statements.

Very truly yours,
(The Rev.) GENE SCARINGI,
Washington Representative.

ResoLuTiONS ApOPTED BY THE HOUSE OF B181 0P8, PROTESTANT EPIS0OPAL CHUROH,
ToroXTO, OXTARIO, AUaUST 12, 1963

I

Resolved, That the House of Bishops of the Protestant Eplscopal Church
urges the Congress of the United States to pass such civil rights legislation as
shall fairly and effectively implement both the established rights and the needs
of all minority groups in education, voting rights, housing, employment opportuni-
tles, and access to places of publlc accommodation.

n ¢

Resolved, That the House of Bishops of the Protestant Episcopal Church,
mindful of the Church Assembly to be held in Wasbington, D.C., on August 28,
1963, in cooperation with the March on Washington for Jobs and Freedom, ‘(a)
recognizes not only the right of free citizens to peaceful assemblage for the re-



1570 CIVIL, RIGHTS—PUBLIC ACCOMMODATIONS

dress of grievances, but also that participation in such an assemblage is a proper
expression of Christian witness and obedience,

(b) welcomes the responsible discipleship which impels many of our bishops,
clergy, and lalty to take part in such an assemblage and supports them fully,

(¢) prays that through such peaceful assemblage citizens of all races may
bring before the Government for appropriate and competent action the critical
and agonizing problems posed to our Nation by racial discrimination in em-
ployment, in access to places of public accommodation, in political rights, in edu-
cation and housing.

m

Resolved, That the House of Bishops of the Protestant Episcopal Church com-
mends to all people the presiding bishop's letter dated Whitsunday 1963, as appro-
priate and helpful in the present racial crisls; and that we support the preslding
bishop in thig wise and timely expression of Chrlstl:m leadership.

A STATEMENT BY THE PRESIDING BISHOP OF THE PROTESTANT EPISCOPAL CHURCH

Recent events in a number of American communities—Birmingham, Chicago,
Nashville, New York, and Raleigh, to mention only the most prominent—under-
score the fact that countless citizens have lost patience with the slow pace of
response to their legitimate cry for human rights. Pleas of moderation or caution
about timing on the part of whlte leaders are seen increasingly as in unwilling-.
ness to face the truth about' the appalling injustice which more than a tenth
of our citizens suffer dally. While we are thankful for the progress that has
been made, thisis not enough.

Our church’s position on racial inclusiveness within its own body and its
responsibility for racial justice in society has been made clear on many occasions
by the general convention. But, there is urgent need to demonstrate by specific
actions what God has laid on us. Such actlons must move beyond expressions
of corporate penitence for our fallures to an unmistakable identification of the
church, at all levelsof its life, with those who are victims of oppression.

I think of the words we sing as we haill the ascended Christ, “Iord and the
ruler of all men,” and of our prayers at Whitsuntide as we ask God to work His
will in us through His Holy Spirit. And then in contrast to our praises and our
prayers our fallure to put ourselves at the disposal of the Holy Spirit becomes
painfully clear. Only as we take every step possible to join with each other
across lines of racial separation in a common struggle for justice will our unity
in the Spirit become & present reality.

It is not enough for the church to exhort men to be good. Men, women, and
children are today risking their livelihood and their lives in protesting for their
rights. We must support and strengthen thelr protest in every way possible,
rather than to give support to the forces of resistance by our silence. It
should be & cause of rejolcing to the Christian community that Negro Americans
and oppressed peoples everywhere are displaying a helghtened sense of human
dignity in their refusal to accept second-class citizenship and longer.

The right to vote, to eat a hamburger where you want, to have a decent job,
to live in a house fit for habitation: these are not rights to be litigated or negoti-
ated. It Is our shame that demonstrations must be carried out to win them.
These constitutional rights belong to the Negro as to the white, because we are
all men and we are all citizens. The white man needs to recognize this If he Is
to preserve his own humanity. It is a mark of the inversion of values in our
soclety that those who today struggle to make the American experiment a reality
through their protest are accused of disturbing the peace. And that more often
than not the church remains silent on this, our greatest domestic moral crisis.

I commend these specific measures to your attention: (1) I would ask you
to involve yourselves. The crisis in communities North and South in such
matters as housing, employment, publlic accommodations, and schools is steadily
mounting. It is the duty of every Christlan citizen to know fully what is happen-
ing in his own community, and actively to support efforts to meet the problems
he encounters.

(2) I would also ask yon to give money as an expression of our unity and as
a sign of our support for the end of racial injustice in this land. The struggle
of Negro Americans for their rights is costly, both in terms of personal sacrifice
and of money, and they need help.

(8) I would ask you to take action. Discrimination within the body of the
church itself 18 an Intolerable scandal. Every congregation has a contlnuing
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need to examine its own life and to renew those efforts necessary to insure its
inclusiveness fully. Diocesan and church-related agencles, schools, and other
institutions also have a considerable distance to go in bringing their practices up
to the standard of the clear position of the church on race. I call attention to
the firm action of the recent Convention of the Diocese of Washington which
directed all dlocesan-related institutions to eliminate any discriminatory prac-
tices within 6 months. It further requested the bishop and executive council
to take step necessary to disassociate such dlocesan and parish-related institu-
tions from moral or financial support if these practices are not eliminated in
the specified time. I believe we must make known where we stand unmistakably.

So I write with a deep sense of the urgency of the racial crisis in our country
and the necessity for the church to act. Present events reveal the possible
imminence of catastrophe. The entire Christian community must pray and act.

ARTHUR LIOHTENBERGER,
Presiding Bishop.

Whitsuntide, 1963.

NATIONAL RETAIL MERCHANTS ASSOCIATION,
Washington, D.0., August 14, 1968.
Hon. WARREN G, MAGNUSON,
U.8. Senate,
Washington, D.C.

DEAR SENATOR MAGNUSON ;: As the Congress conslders the President’s proposals
in the fleld of civil rights, we wish to report to you the results of a recent survey
by the assoclation.

The National Retail Merchants Associatlon is a voluntary assoclation of de-
partment, speclalty, and chatn stores located in every State in the Unlion and
in most communities. At the request of the Attorney General we asked our
members to advise us what progress had been made with regard to problems
relating to'raclal matters. The results of this survey indicated quite clearly
that an overwhelming majority of our members had made substantial strides in
integrating their operations.

Severat of our Southern stores reported that for the past 3 years they have
been hiring nonwhites in selling and nooselling capacities. One of the largest
stores {n a nearby Southern State reported that out of 8,000 employees, 400 are
Negroes and that some 60 are employed In selling and nonselling functions,
with several classified as junlor and senfor executives. These jobs were formerly
held by whites. .

On the basis of our study it would seem that a Federal statute such as the
one being consldered dealing with public accommodations i3 neither needed

,nor advisable,
Sincerely, '
Joax O. Hazenw,
Vice President, Government.

PITTMAN & CROWE,
Cartersville, da., August 27, 1968,

To lgec()hafrman of the Commerce Commitice of the U.8. Senate, Washingion,

DeAR MR. CHAIRMAN : A few weeks ago my brother, R. C. Pittman, of Dalton,
Ga., expressed views before your committee adverse to the civil rights program.
My brother and I have different views on this question. On August 27, 1963, I
was honored to make a speech before the Lions Club of Cartersrille, Ga., on the
question of civil rights. I send you hereln an original copy of that speech. To
my surprise; the speech was received favorably by the members of that club.
It is the largest civic club in this section of Georgia. I send copy of the speech
to the chairman of the committe for the reason that neither of our Georgia
Senators are on the committee and they enterlain a different view to what
I entertain. If you think it worthwhile, I would appreciate your bringing this
speech to the attention of nembers of the committee.

Respectfully,
‘ O. O. PITTMAXN,



A S,

1572 CIVIL' RIGHTS—PUBLIC ACCOMMODATIONS

SreeoR OF O. O. PITTMAN BEFORE THE L10N8 CLUB OF THE CITY OF CARTERSVILLE,
GA, OX Avoust 27, 19683

Mr. President, I do appreclate this opportunity of talking to this group »f fel.
low citizens. I was one of the organizers of this club and its first president.
Many of my friends do not agree with all my views on public matters. At
one time a most eloquent bishop of the Southern Methodist Church was preach-
ing a sermon to a large congregation on the horrors of hell, one of his listeners
rose up in the audience and sald, ‘“Bishop Plerce, do you believe that a Just God

‘would condemn & human soul to the hell you have described when that soul

has never had an opportunity to hear the gospel of Christ preached to him?”
The bishop hesitated for reply and sald, “My brother, the question Is not what
God will do for the heathen who never hears the gospel preached, but what wili
he do with you and me if we fail to send the gospel to the heathen?” So, I
sincerely belleve, if I proclaim a true gospel, I will be saved whether my friends
belleve and heed it or not.

A President of the United States has many problems to solve and all good
citizens should be patient with him in his efforts to solve them for us in this
complex age... -

The first shipload of 20 Negro slaves docked at Jamestown, Va., in the year
1619, and from that day for 200 years the slave trade was carried on in the
colonies by the owners of foreign ships, and in 1808 the people of the United
States outlawed the slave trade as a sin against humanity. After sluvery was
outlawed in the Federal Constitution, following the Civil War, many of our
States ignored the Constitution, just as they ignore it now snd many of our
politicians hold their offices by encouraging violations of the Constitution and
constitutional rights of our citizens. The first platform plank of a successful
Georgla politician is “I am igainst civil rights for Negroes.” .

In the years Immediately prior to our Civil War, two questions disturbed our
Nation, one was the high tariff on agricultural products and the other was
slavery, and these questions brought on the Civil War with its tragic results.
The Southern States’ leaders maintalned that they had a right to controt all
infernal questions in their respective States, including slavery, but the North,
Northeastern, and Western States contended that the Constitution and laws of
the United States were supreme. Daniel Webster of Massachusetts, and Henry
Clay of Kentucky, and President Jackson of Tennessee maintained that the Con-
stitotion was the supreme law. Hayne and Calhoun of South Carolina claimed
that the State constitutions were the supreme lawg, and could nullify Federal
acts. In the great debate between Hayne and Webster, Hayne upheld States
rights and Webster upheld “Liberly and union, now and forever, one and in-
separable.” , .

A meeting was held to celebrate the birthday of the great Thomas Jefferson.

Both sides of the question hoped that President Jackson, of Tennessee, would

take their side of this question. At an appropriate time the President rose,
fixed his eyes upon Calhoun and proposed & toast, “Our Federal Unlon—it must
be preserved.” And these words indlcated to the guests that States rights must
yleld to the Federal Constitution and laws, and from then on dewn to this day,
ﬂ’lehltrbrth. East, and West have been arrayed against the Southern view:of State
rights.

When the Supteme Court decision on integration was rendered in 1954 by a

unanimous court, our Southern Senators and Congressmen encouraged our peo-

ple to ignore that decislon, saylng it was not “the supreme law of the land.”
A minority of our lawyers dared to stand up and say that it was the law and
would finally have to be obeyed. After 9 years of strife, it now more clearly
appears to all of our thinking people that it is the law, the supreme law, and
that all prior decisions contrary thereto are null and void.

. Many men and women live today who were required by thelr parents to go
into the fleld and labor with members of the colored race, and with the exer-
cise of a little reason we can see that laboring with Negroes in the fields is the

.8ame asg laboring with Negroes in our public schools and universities and Armed

Forces. Many men and women still live in the South who were fed from the
breasts of Negro women and suffered no i1l effects from that nourishment, and -
many of our white citizens are cousins to mulatto citizens, begotten by the
immoral acts of thelr forebears. Since these things are true, it would seem
to be wise that we should be more tolerant toward our brothers in black, and
exercise the Golden Rule toward him.,

In 19620, a resolution was proposed by the Federal Congress to all the States
to permit women to vote, as the 19th amendment to the Constitution. This
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resolution was submitted to the senate of Georgia, composed of 52 members,
43 years ago. Forty-seven members of that senate voted to deny the vote to
women, and some of them argued that “Nobody is for women voting, except
long-haired men and shori-haired women; that women did not have the educa-
tion or the intelligence to fit them for the ballot.” Only five Georgia senators
voted to allow women to vote, and those five were all liberal in their political
views, and of these 47 opposing woman suffrage, a great majority were con-
servative in their vilews. 1 was one of these five senators. The white women
of the United States in quest for the ballot conducted peaceful marches In many
States of the Natlon, in securing their rights to vote. When our Negro citizens
do the same thing in many southern cities, they are arrested, hauled off to jail,
tried and many are sent to almost private county chaln gangs for their “crimes.” "

Our able Vice President, Lyndon Johnson, recently said, ‘“Whatever the rea-:
sons, it 18 wrong that Americans who fight alongside other Americans in war
should not be able to work alongside the same Americans, wash up alongside
them, eat alongside, or send their children to sit in school alongside children of
other Americans.”” About the same time, President Eisenhower declared that he
believed in civil rights demonstrations by Negroes to emphasize their rightful-
discontent. 8o, we have a President of the United States and a Vice President
saying that Negroes have a legal right to peaceful demonstrations, but here in
the South we have guardians of the law sending Negroes to thelr private chain
gangs for doing that which other guardians of the law in the North, East, and
West approve as constitutional rights. In the West we even have a Goldwater of
Arizona saying, “I am utterly opposed to discrimination in any form,” and our
Georgia politiclans say he may carry Georgia over Kennedy on that account.
‘“Lord forgive them; they know not what they say.” I don't agree with them.

When the question of secession was belng agitated in Georgia, the counties of;
Georgia had elections to determine whether we would secede from the Union or
not. A majority of the voters in most north Georgla countles elected delegates .
pledged to oppose the Civil War, but the counties of middle and south Georgla
voted for secession and war. Bartow County voted 2 to 1 agalnst the war, yet
we had many slaves. Bartow County does not restrict Negroes in their rights
to vote, while many other counties think about Negroes just as they did about
white women 40 years ago—that they don’t have sense enough to vote.

Our U.8. Senator Russell sald that Kennedy sent the civil rights biil to Con-
gress against his better judgment and that this is not the time to consider it.
One hundred years ago, at the time the 14th amendment {o the Constitudon was
adopted, they also said it was not the time to give Negroes equal rights with
other people. If not so, why was it adopted then? - The Senator also said, “¥
don’t believe the dificulties of 20 million Negroes are any greater than that of
20 million whites, who are living at the bottom of the economic heap in this-
country.” Those words speak a fearful truth. It is not the 20 milllon Negroes
that present the greatest danger to our Nation, but it 13 the 20 million under-
privileged poor white people that present our greatest danger. So, admittedly,
we have at least 40 million underprivileged human beings in this rich United
States that are a constant threat to our “liberty and our unity.,” It is the duty
of Congress, Federal courts, and of the President of the United States to relleve-
these people of this slavery before relief is too late. The States are not rellev-
ing them, and we know will not relieve them.

In 1948, President Truman was running for a full term as Presldent of the
United States on a “Fair Deal” program and some of our Georgia politiclans
found it convenient to travel in all parts of the world to avold the campaign, a
new party was formed, “Dixiecrat,” and it was freely predicted that Dix{ecrat
Thurmond, would carry Georgia and the South. Large campaign funds came
Into his headquarters in Georgia, the November election wis held. , I was hon-
ored by the Democratic Party to be one of its electors. The Dixlecrats got 85,000
votes, the Republicans 75,000, and Truman 256,000 Democratic votes in Georgia.
Now, some of our Georgla statesmen are saying that a conservative Qoldwater, a
Republican, may beat Kennedy in Georgia. They forget that Goldwater, the con-
servative Republican, 13 also for civil rights, but condemn Kennedy for trylng to
carry out the “law of the land” which a Republican Chief Justice wrote, and
which the oath of a President requires him to carry out.

Concluding, we find that the Declaration of American Independence pro-
claimed all men to be free and equal, the War Between the States confirmed,
with much blood, that the Constitution of the United States is the supreme law.
as it is last construed by our Supreme Court, the proclamation of Lincoln freed
the slaves frém physlcal slavery and the administration of Jack Kennedy has
done more to free the Negro and white alaves from unjust economic conditions.
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than any President since Lincoln, except Franklin Roosevelt. It is our humble
opinion that those who claim that & conservative in any party will supplant
Kennedy as President of the United States will have an awakening in the
November election of 1964.

Two thousand years ago, the good neighbor was he who had compassion. In
1083, a good President is he who shows compassion for the underprivileged and
poor of every race under God.

YALE UNIVERSITY LAW SCHOOL,
New Haven, Conn., September 6, 1968.

Hon. WARREN (. MAGNUEON,
Chairman, Committee un Commerce,
U.8. Senate,

Washington, D.C.

My DeAR SENATOR MAGRUsON: On June 29 and July 15, you kindly invited my
views on the constitutional basis for S. 1732, the bill to eliminate discrimination
in public accommodations affecting interstate commerce. Much has happened
since we corresponded earller in the summer, and your committee’s hearings
?onstltute a record of fundamental value and importance on this and telated
ssues.

Apart from my earlier note to you, registering my strong support for the bill,
I have joined some other law teachers in a brlef statement to Senator Eastland
discussing the constitutlonal foundations for the proposal. And you have re-
celved a great deal of persuasive testimony on the constitutionality of the bill
under the commerce clause and the 14th amendment. In this letter, therefore,
I shall indicate only certain constitutional grounds not mentioned in our joint
statement to Senator Eastland—grounds which in my view amply justify vigorous
congressional action to help our people make good the constitutional promises
we have made, but not kept to our fellow-citizens of Negro blood.

I regard the bill before you as part of a process of national education, national
awakening, and national action, It should not be viewed as a ‘‘solution” for
the problem of Inequality, but as one step among many toward such a solution.

I start with the premise that we can no longer tolerate the revolutionary
resistance to law of many officials who have taken oaths to uphold and defend
the Constitution. With appropriate patience and forbearance, the United
States has waited for the sléw educative effects of litigation and social change
to change men’s minds. Meanwhile, we have become accustomed to a pattern
of civil disobedience which now approaches open rebellion. We have gradually
come to accept the lawlessness of public officials as a normal feature of our life.
These men organize, encourage or ignore campaigns of terror against those who
would uphold the law—campaigns involving beatings, intimidations, threats,
reprisals, bombings, burnings, and even murders for whielr o ong is ever con-
victed, and almost no one even indlcted. They make a mockery of the law in
arrangements for voting and choosing jurors, for schools, parks, and other facili-
ties. Thus far, we have temporized with this attitude, and lived with the illusion
that we had no choice but to acquiesce in it. It.has become our Algeria, as
dangerous to public order as the secret war of some officers was to France.

Now we are reaping the whirlwind. We see that lawlessness breeds lawless-
ness. Sustained and bitter white resistance to law has led to dangerous counter-
measures. Massive parades in the streets, however disciplined, carry the risk
of mob violence. Yet if men who love freedom are denied the vote, and kept off
jurles; 1f men who respect themselves are degraded in the labor market and in
public accommodations; if, after a century of waiting, we brush aside the Con-
sgtlllltl&t;f once again, we shall deserve the tragedy of large scale and cumulative
civil strife.

I hope and believe that this castrophe will no occur—that the good sense and
good will of the American people, stirred by the social progress of the Negro,
and by the leadership of the Supreme Court, have been mobilized into far-reach-
ing programs of public and private effort which should make 1963 as momentous
a year in our moral history as 1863 was. In this perspective, 8. 1782 should be
viewed as one phase of & far more comprehensive movement, which should include
at a minimum prompt and universal protection of the right to vote, by procedures
more rapid than those of litigation ; the assurance that juries, our ultimate safe-
guard against tyranny and injustice, truly represent the people; and the opening
of public schools to all who would attend them.

It is right that Congress take active responsibility for progress. We should
no longer rely primarily on the courts for advances in civil rights. The courts
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have spoken nobly for the law, and for the national consclence. They have
started the process of change, and started it superbly. But they do not bave
and cannot assume executive powers or powers of administration. In any event,
we know that the law in action is far bekind that announced by the Supreme
Court, and that fact is a reproach to all of us who share responsibility for the
state of the law.

An explosion of feellng has now transformed the race groblem in Amerlcatt
life, and given it new dimensions, and new urgency. That change in opinion now
requires political, admministrative, and executive action on a very large scale to
transform the situation by vindicating the law. Many areas of the struggle for
law in our public arrangements are cruclal, including those dealt with by S. 1732.

In approaching its work on this front, I recommend that the Congress seriously
consider a neglected source of authority as one of many avallable foundations
for its action, I refer to what bas well been called “the tleeping giant of the
Constitution,” the clause in article 1V, section 4, which provides, “The United
States shall guarantee to every State in this Unfon a republican form of governs
ment.” Whatever powers the guarantee clause may give tae courts—and of
course that question {s controversial—there can be no controversy about the
momentous obligation it imposes on the President and on the Congress. No one
now knows the outer limits of the clause. I submit, however, that a State whose
government disenfranchises half its citizens of voting age, keeps Negroes off
juries, and otherwise remains in a posture of complete deflance of law does not
possess a republican form of government, in any possible meaning of the term,

Facing these facts, and the responsibility of Congress and the President under
the guarantee clause, let us remember the spirit of Cromwell before the Long
Parliament, and of the Unionists who sustained President Lincoln. I do not
doubt the power to prevall of those deep, almost mystical national instincts
which preserved the Unlon a century ago. But the time has come to Invoke
them, and to allow the memory of those great events to order men’s thoughts
and actions.

Yours sincerely,
EuveenE V. Rostow.

UxN1TED CHURCH,
BoARD FOR HOMELAND MINISTRIES,
DiIvisION OF CHRISTIAN EDUOATION,
Philadelphia, Pa., August 15, 1963.
Hon. WARREN G, MAGNUSON,
Chairman, Senate Commerce Commitiee,
Washington, D.C.

DEeARr SENATOR: I am writing to you in regard to the current civil rights legisla-
tion which is now in the process of hearings before your committee. I want to
encourage you to do whatever you can to speed up and to see to the passage of
this legislation.

The United Church of Christ 18 2 denomination of 2 million members spread
throughout the country. Thereis a significant Negro constituency in this denomi-
nation. As a matter of fact the Congregational Churches which are part of the
United Church of Christ have for & century been engaged in Negro education
and in a variety of projects on behalf of the civil rights of Negroes. The par-
ticular responsibility I carry Is for the education in churches of children, youth,
and adults; and it is our intense concern that every possible vestige of segrega-
tion and of injustice and disenfranchisement of our Negro fellows be stripped
away by the action of all good citizens. It is our belief that essential to that end
is the Federal clvil rights legislation which wlil unmask and deny legal support
to the structures and systems of segregation which are so thoroughly involved.

At the most recent meeting of our national body, the general synod, major
steps were taken to try and put our own house in order in regard to our practice
and efforts on behalf of civil rights. We have made major pronouncements and
serious efforts in this regard in the past, but this summer marks a new departure
ip our efforts to speed up the achievement of serious justice for all of our Negro

' _ brethren.

1shall apprelcate hearing from you as to your belief about the potential passage
of this legislation and will be interested to know your position in regard to it.
fincerely yours,
EpwaArD A. POWERS.
O



