¢. Civil Rights Act of 1964
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Q Congressman Janes Corman, 22d Dist. California R 233 ol \‘\01’.)‘ (Y’ﬁmb

l#€Ek spoke to Congressman Corman together with his legislative assistant,
Bob ‘Wheter. Congressman ls a member of the Judiciary Committee and at a
recent - meeting he hsd titles V and VI assigned to him. He is apparently
e floor leader on these titles or on one of them. The congressman and his
legislative assistant gave me & long list of information which they vant.
furnished and questions which they desire to be enswered. The congressman
indicated that he expected assistance from the department and vhen I
errived he hsd expected someone from the Department to have contacted him.
Apparently someone else has been in touch with him since he expected
someone from the Department to furnish him with a Yarge batch of information
of some sort. X gave the congressman my phone number as a contact if he
wished further information but stated that I would try to get him a

direct contact in the department who could answer his subsequent requests
for information. The following lists the information desired by Congress-
man Coxman: . '

1. When the Civil Rights Commission made its orliginal recommendation on the
cut-off of federal funds, it was set forth in a report which contained a
great deal of material annexed thereto. This material established various
kinds of back-up information on the reconmended cut-off. The congressman
wants a copy of the report together with all of the extensive back-up
material.

2. The congressmé.n wents a copy of each annual civil Rights Commission
report since 1957.

3. The congressman wani;s a history of section V since 1957.‘ In other words
a history of the Civil Rights Commission and how many times Congress hes
gaken action extending its life.

4. Regarding the subpoena power the congressman wants information and
details concerning the subpoena power and the precedents for it. He also
wants specific reasons as to why there was a change in the language
concerning the subpozna POWEr. He noted the power thilg,’;;..yqu};d extend |
within a 50-mile area )could eross state lines. He was partly concerned /¢
after learning the reasons for the change in the bill on this point.

5. The congressman also wants back-up information on the advisory committees.
He specifically requested guide lines to be used by the advisory committees.
In this conncetion he mentioned samething that did not have any neanlng for
me but msy for scmeonc else. He stated that recently an advisory committee
or commission in Utah had teken certain action and now there was & question
as to whether the actions teken were proper. He 3ndicated this might

becore a problem of concern.

6. Te further noted section 50b of the bill and section 10h53H.  He
wents to know why these provisions were added and what the reasons were for
doing so.

T. On tii:.le VI he wents s’pecif‘:lc examples of how this would be implemented

2
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,In other words assuming there was & failure of negotiations of voluntary

-compliance how would the department take action. What ere the various
glternative ways .of taking the action. How would the cut-off work. For
example he stated suppose one county was edministering a school milk -
progren in a discriminatory menner. Would the entire state be cut off,
Just the county, a part of the county etc.

8. Agoin on title VI he wants some clarificaﬁion of the extent of

) .‘judiciazl'y review. Fe -thinks the review is a review of fact only and

not & de novo review but is not certain.

Lastly, he asked for a list of the mebdrs’of +the .Civil Rights
Commission and the steff director together with some biographical
information on them. . :

Congressman ‘Corman is of course extremely well acquainted with the

. various provisions of the bill and his questions assumed & detailed

knowledge of the bill. For this reason it is suggested that he should
be contacted directly by someone who might be called an expert on the
bill inasmich as many of his suggestions concerned intricate detalls of
the bill.
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-March 12, 1964

MEMORANDUM FOR. THE DEPUTY ATTORNEY GEMERAL
' . : i ’ TS
From Burke Marshall R o
. o . . A e
This" afternoon T brief Senators -Clark and Sonator Case . '
‘on Title VII. The following matters came-up on it. .I gave
cormitments to the Senators for memoranda dealing with’ each
: . . . K ¥ R - o
. ‘ a',;":u*\» LA R :

(1) A memorandunm on the constitutforality Of thé, pro-
visions regarding records inspections. For{Senator;que'z .
purposes this should include an analysis also of the,provisions
which afford protcctions-agaiost burdensomencos, and a com-

parison of the rccords keeping and records ingpsction’ provisiony .

with those contained in existing laws, guch ds the ¥air Labor
Standards Act, the Food and Drug Act, the Income Tax Code and
the like. If possible, we should give him statutes which are
more stringent in this respect but which were, supported by
Southern Senators and other Senators opposed- to Title VII,

The memorandum .should also include information on the experi-
ence of the President's .Committee on Equal Employmont © -,
opportunities in regard to records, keeping and théir reporting
requirements. : R

LS
.

(2) Senator Case would like us to attempt to get the °
views of the state and municipal Fair Employment Agencies as to
whethar or not the enactment.of Title VII will interfere with
their functionhing. Presumably it will not, and obviously the
quesfion should not be asked unless v can expect favorable
answers.. : : i : :




(3) Senator Case would 1ike consideration to be ‘given
to whether the Labor Management Relations Act should not b2
amended to take up appeals based on racial considerations and -
unlawful practice in union elections. He paid he discugosd” |
this with Archie Cox in 1961. I understand that the NINB

" has alrcady taken some tgeps in this direction.

~ (4) A memorandum on thé'qﬁestion of whether the pro- .
visions for judicial review in prtion.GOSfmset,ghe constitu-
tional requircment of a case or controvorsy. ’ ' -

"~ 1 (5) A memorandum on why the limitationg on Sectiocn 602’

_do rigt affect the President’s Housing Ordar or his futuro

abiiity to extend the Housing Order. . ‘

N (6) A memorandum breaking dovn the raoponoibilities of
the various agencies which will do civil rights work in the
future - the Civil Rights -Division, the Civil Rights Comaission, .
Equal Employment Opportunity Comaission, tha Presidoent's
. Conmittee -on Egqual Employmant,Opportunity, and Community Rolaticns
service. - The purpode of the memorandun ghould bz to show, 12

possiblé, that these agencien‘are all necengary, and ¢o nak:
overlap each other. . Lo - :
. .

" X e

‘ " ‘Thesa memoranda should be ready by the middle of next
weck. Could you have them_assigped out? .

N
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Charge:

Answer:

ATTACYXS ONM THB CIVIL RIGHTS BILL
MADB BY SENATOR THURMOND IN
DEBATHE ON MARCH 17, 1964,
AND ANSVWBRS THERBETO

The civil rights bill was radlrorded through

the louse Judiciary Conmittee. Moreover, not
one- Senate Committee has hed an opporfunity to
consider the measura.

A subconmittee of the House Judicinry Cdumittee'
held 22 days of public hearings on civil rights
vills betwccn May 8, 1963 and August 2, 1963.

During this period it henrd 101 witnesses, in-

. eluding 2 Senators and 26 Congressmnen. It re-

ceived aﬁ additional 71 statcuents fron interested
parties. The hearings and statemcnts run sone
2649 pages of printed rccord, In acddition to

the public.hearings. the subcommittee studied

the bill for 17 days in cxecutive session. The
full Judiciary Committec considered the bill in

executive session for 7 days. The House Rules

- Committee hcld 9 days of public hearings and

tool testimony from 39 witnesses, covering 518
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pngcp of printcd record, . A aubcomm#ttee e
of the Uouse Lebor Committee heard 33 wit-
nesses in 10 days of pubile hcar;nga. cover=
ing 557 pages of the priantad tecord'on e
vill to prevent discrimination in employnent
upon which Title VII of the present bill is
in part based. 'The House of Rep:e;entntivés
debated the bill from January 31, 1964 to
Pobruaey 10, 1964, Each title of the biil
wns débatcd separately and thoroughly. 155
amendnents vere submitted, of which 34 were
adopted.

The Senate Committce on Conmerce heid 22
days of hearings on. S. 1732, & bili dealing
with diécrimination in public accopmodations.

It keard the testinmony of 47 witnesses, took
81 additional statements, and.compiled a

 printed record of over 1500 pages. The Senate
Labor and Bducnthn Conmittee held 7 days of

hearings on S. 1937, & bill to prohibit dis-

- erinination in employment, hcarA'Ss witnessce,

-~
‘fﬁ“f -
S

‘and supplied a record of $78 pages.
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Thus, there were 8 total of 70 days of

-public hearings, 275 wiencssesiwere heard,
snd 152 statenents filed. There are almost
‘6,000 pages of printed record discussing the

provisions of the bill.
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2. Charge:  The bill does not define "discrimination.”

It would leaﬁe to the vhim or ;aptice of -
a comnission or some Attorney General the
definition of ndiseriminationn, for the
comnission of which a citizcn could be
both fined and imprisoned.”
Anéwc:: The word “discrimination” is well known in
C)JZT\ the law, where it has the mcaning chstgz ‘
glves it: "a distinction, as in treatment;
esp., an unfair or injurious distinction.”
As applied to the Civil Rights Bill, this
means that ﬁiaces of public gccommodation,
in dispensing thelr gooads, services, facili-
ties._ndvantages or accommodations,>éou1d
not make distinctions in the treatment of
“persons on the grounds of their thcéwor
color. Institutions which receive finan-
cial ajid from the governnent could not
nake any uufait'distinction in the treatment
of persons eligible fot help under a particular
progran by denying then benefits vecause of
race or colof. Boployers and unions covcreé

by the Act could not make distinctions on
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A

the basis of xace of color in the treatnent
of employces, applicants for employment,
:union members or opplicants for union

menbership.

‘The bill contains no criﬁlnai‘proviaions.‘

of coufse. if o suit is brought to en join
the diseriminatory practice, an injunction
is issucd by a court of competent juris-
diction, and the injunction is violated,
the violator can be fined or imprisoncd for
contempt, in accordance with the provisions’

of the Aét; for violating the court order.
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3. Charge: The bill would deprive property owncrs of

their right to use their property as they

sce fit,

Answers: Moot oociSI advances have been opposed- by
some on the ground that they interfered
wifh rights of private property. The insti-
tution.of human slavery was defendcdifot
centurics on this very grgund. Mozxe reccntlﬁ.'
it was charged that the Ian abolishing child
tbor interfered with a propexrty rdght, that
is, the right to profit from the abuse of
'cﬁildren. It seenms to me that the private
property argument is Just as bascless here

as it was in those cascs. A1l this bill

does in to tell an owner of a place which
.holds itself out as serving the public,
that he must deald with o1l of the pubdblic.
This does not Invade a right of any

censequence.
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4. Charge: The éivil rights bill i3 bnocd'upon'a mytho=- -

Y
. .
. 4"

‘logical preaccupation with cqualdity. Neither

i
|
i
‘7‘ ' A . the Constitution nor the Declaration -of
! ‘ Independence was concerned with equality of
people beyond equal Justice under the law.
Equality, rather than cqual Justice under
the law, is what the civil rights bill
‘attempts to attain,
Answer: The civil rights bill docs mot legislate
equality. It docs implenment the principle
( . of equality before the law -- a principle
. ' formnlly- c_:mbeddcd in our Constitution with
the adoption of the Fourtecnth Amendment,
The testinony and findings 3in hundrecds of
court cases demonstrate beyond the shadow
“of a doubt that Negroes are beln& d;privcd
of equal voting.rights and equél access to
governmental facilities, Thé civil ¥ights
bi1l would provide a remedy against these -

abusecg; it would'kecgify sonc of these

injustices.




;

The bill also attempta to accure equality:

of opportunity, which long has beeh a'princ{pleb
underlying our democratic creed. Whatever way
. be the precisc ncaning 9£ the statcment of the
Declazation of Independence that all men are
created equal, we have cénstnutly procluimed‘
our alleginnce to the jdeal éf equal oppor-
tunity -- an idcal inconsi;tcnt with the
refusal, on the basis of race, to hire a
Negro, admit him to union mnembership, of

scrve him at a lunch counter.
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" Charge:

Answes:

: -9 - . | }i'
In tﬁc case of Taylor v. poard of Bdﬁ-
c1t1cn, ete. of New Rochelle, the Court
of Appcals ¢or the Second Circulf hcld
thet whexe the student body of a public
schoel had ovex the yea?a, bvecause of
nelghtorhood changes, evolvgdvfrom pre-
dominantly white to predominantly == 94
percent ~- llegro, the ﬂbsfo pupils couid
epply to the Fedenal couxrt fog transfer to
a school whose récial'makcﬁp was more in
accord with their preferences, 1rreépegtivc
of scheael boundarics or distances &nvolved.

The Departnent of Justice was anicus curise

. in that casc and no doubt will seek sinilar

 gesults in cases brought by i1t under Title

ivy f.e., it will seck to redress “reclal
imbalance™ in schools. A

Scetion 401 of the bill specifically atates
that the tern "desegregation“ as us&d in
Title IV shall not negn the assignmcut of
students to public schools in oxder to ovelre

come raclal imbalance. Such plans == if




.
.o
.
! .
i

: " =10 -

thcy'are to be considered at all -~ are
entirely a natter for localidecisiont

The bqpnrtment of Juetice was nskc& by
the district court to pnrticipate as anicus
curine in the New Rochelle case:to assist
1n formuintlpg a decree, Thc Departuent's
participation’ in that cese is no deterainant
of its function under Title IV of this bill,
Moreover, -your charactctizntioﬁ of the decision

of the court of nppcals is both unislending

‘_and inaccurate, The Court of Appeals fox the

Second Citcuit did not hold ihnt Negro pupils
can cone 1nto federal court to get t:ansferrcd
out of a school vhose student body had becone

ptedoninantiy Negro becausc of neighborhood

changes, To the contrary, the couxt specificdally

beld that the school authoritics had deliberately

gerrynandered the school boundaries so as. to

.perpetunte racial. scgrcgution. To rcquire a stop

to that type of discrinination is affirnativcly

sceking to establish racial balance.
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they are to be.considerxed at all -= are

entircly a natter for local decieion,.
The quartmeht of Juatice vas asked by

the district couxt to pnrticipate as anicus
cu:ine in the New Rochelle case:to assist

1n formulating a decree. Thc Depaztuent®s
participation in that cese is no detcrainant .

of its function under Title IV of this bill,
Moreoves, -your charactctizntioﬁ of the decision
of the court of nppcals is both nisleading
.,aqd inaccurate, 7The Court of Appeals féx the
"Second Circult did not hold ihat Negro pupils

can cone into federal court to get transferred
out of a school whose studcnt body had beccone
‘predoninantly Negro because of neighborhood
changee, To the contrary, the court specificdlly
.hcld that the school authoritics had deliberately
gerrynandered the school boundarics so as to
.perpetuante racial. ocgrcsation. To require a stop
to that type of discrinination i3 affirnativcly

sceking to establish racial balance. -
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. 6. Charge:

. Ansverx:

Sz

It hﬁs'bécn~thc tcndeﬁcy of conmnissions “
gset up by varlous stataes to end bias in
enployuent, housing, end public accommodatlonn
to becone 1nctcasingly rcgreosive, aceklns
nore powcrd and harsher punitive measures

for slleged offenders. This undoubtedly will
be oﬁt expericnce 4n getting up the so-called
equul employment conmission in Title VII

of this bill..

.

.~ If Congress is displeaécd by the manner in

which a comnissioh established by Congress

carries out ite rcsponaibllitics, or does ’

"not agree-w&th o rcguest made by the Con-

nission in the futusre to cxpand its role,
Congress would have anple opportunity to
abolish the Conmission, reduce its powers,

or refuse its requests.
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-Charge:

Ansver:

- 13 = '

Anti~bias cormissions sct up py various states

-have somctines engaged &n actlvitics»whibh

border on the ridiculous. In one instance,
the owner of a little barber shop on Long
Island placfd a sign in his w1nd§w reading
wginky Haircuts $5". The New York State

Conmission ngainst discrimination took

"immediate steps to punish him,

Of coursc, for the sake of accuracy I feel

1 should point ouf that the public accom+
mcdations.title of our bill would apply only-
to thosc Larbdr shops which are part of a
£acility in interstate comnexce, such as
hotel otherwise covered by the title. I do
not angrec that the cémmission'a uct{on in
that iusténcc was unnecessarcy or.uﬁrensonable.
If n barber shop is forbidden to discriminate
against its Negro customers oniaccount of
their race then it follows that it should
1ikewise not be Bétnltted~t0 engnge in
practices which cauoc prospective Negro
customers to feel embarrassed or to hunili-
ate themsclves if they avail thenselves of

the barbering services tendercd by that shop.
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‘

“perhaps in this instance the implicntlonn

of headlining a symbol of racial idqntlficntion,.
such as the texture of one's hair might have
bcen of such a nature as to warrant the zction
the coumission took. I cnn:cnvision sone

Negroes who have been continually cubjected

‘to the epithet "kinky-hcdd" as & ternm of

derision would be offended by this aign.
toreover, the $5 chaxge for such a haif—cuts
suggests that this barber is charging~ﬁugroes
nore than Se charaeé whifeo and this may also i
have been another reason for the commission'é
action. In any event, whether-one ;grecs_uith

the decision of the comalsgion or not, the

. golution can hardly be written off as bordering

on the ridiculous or being an adbuse of the

power vested in the discrimination of the

connission.




' o = March 29, 1964
' TO: Mr. Harold Greene : .
Civil Rights ‘Division , : j
FROM: Harold Reis Vf
office of Legal Counsel

5 o
RE: Information for Se;:\at:or Cooper ‘;:.\ , 7

Morris Wolff of Semator quper's office called
this mortiing and advised me that in the eleven States
of the Deep South, 3’1‘ schools or school districts were
desegregated in 1961; 46 were desegregated in 1962; and

‘ 161 were desegregated in 1963. He would like to know
» how, maﬁy of. these were desegregated voluntarily and how
maév were desegrega;ted as a result of lawsuits.

The purpose of the reckuest'is to obtain informatioﬁ
useful to coﬁnter a <.:1a1m “that sufficient progress is
beif\g made in desegregation at the preéent: time and that,
therefore, title IV is unnecessary. Any other :i.v;formation
relating to the progress of: desegregation which would be
relevant to this general theme will also be appreciated --
e.Be, staﬁistical figures relating to the percentage of ’

schools that actually have been desegregated, the percent-

’ age of Negroes attending de.segregated schools, etc.
4 . s s ’-_ i L
- /\';Z( .').// :/‘ﬂ"v' Al /'l-'/’¢( .40%()":’.,“'/"..{/’ - ‘4"!2:',’ . /
e -u.-_.:':f/ﬂb/o.w? ol /x///

L1 Y N . ,_.v/ -
éf/;.ﬁ-c/ L7 A Rl 7L I
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purke Marstall "
Assistant Attorney Ceneral . W May 21, 1064
civil Righte pivision e RS

-TnnﬁG:AhMEicS.:

wﬁazbld h. G:ccﬁe,'Chicf .
Appeals and nestarch Scctien

’

'Fufther pesirable Amendncnts to H.R. 7152 .<. -

. Kll references axd ta'the revised niveographed
version of the bill. :
1. on page 7 of Title 11, section 206(b),
pfter the word wgection,® in the third line of 206(®),
add o ncw clpuse 80 that 206(b) would rend as follows e,

T Thc'distzict courts of the United Stateé

shell have and shall exercise Juzis-

diction of proceedings instituted pursSu~
_ent to this section {,] and ghall
.exercise the szac vithout rerard 1o
ﬁﬂiﬁiﬁi.ﬁﬂﬂ.Bﬂiliﬁiiﬂ.ﬂiiil chall have
exuousted any adninistrative or othex o i
rencdies that nay te provided by lav. - e

wi——e

. At the end of the third lire of 2006(¥) strik
out the word "ead™ and czpitalize "in,® %o thot innedie:
ately foilowlng the above new fpaguage the sentence
would begin aad foliowss “In any sucli proceeding the
Attorney Genezal o . oy ctcCe Co e

It would niso be desirable to.ciarify'séé;
tion 207(&) by adding & new clause sa that the scction
would read as follovwss L e

20 (c) gnd (4) OF Tois titie, (Thel
s dittric: courts of the Ynitved :
teys shnll have jurisdiction of pxo-
cecdings tnstituted pursuant to this .
titilc and sihall exercice the sanmc without
regard to whether the aggrieved pazty
shall bave exhausted aay aduinistrative
or other zemedies that nuy vre provided by
1pv, -

xeepnt 29 eunr2ssly n=ovided in sec-
AN
ns

Records
Chrono
Greene
Marex
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The same .problen arincs 4n cven noze critical

~ forn in Title VII. Unlike 'Title II, Title vIZ docs not

contain o general po-gxhaustion gule eppiicable to the
entirve Titie. And section 707(b), dealing with suits by
t¢he Attorney Genexal, nerely deciares that the district
cousrts "shall fiave ‘and shalil execrcise jurisdictlon of
procecdings inesituted pursuant to thio scciione « o R
The sanc o-cunaustion language added fo scction 206(b
chould be added to 707 (b)Y Con page 17 of Title VIX,
after the werd ngeetion® in the tbird iine of 707(0)).

A sinilar problem arises in Titles I7X and IV
and can bLe cured by adding the sane no-cxhaustion lan=

- guage on page 1 cf Title IXi, si=th 1line fron the botton

of the payd, section 301(z), after the woxrd wesectlon®™,
and Ly adding the {dentical language in line 2 on pape 5
of Title 1V, again after the word vsection,”

In each case the connd appearing after the
word "section” should be deleted and the sentence should
end after the no-exhaustion sule is statcd.

2. On paged 1 and 2 of Title III and page S
of Title IV fdentical language is used to describe the
elrcunstances in whtich the attormey Ceneral uay “decen” &
pexson or poxsony vwunablie o initiate and relntaln ap-
propriate legal proceedings," This ositould be revised to
vead as followss

The Attorxney General nay deen o person
or persons unable to initiatc and naintain
epproprlate tegel proccedings within the
neaning of subsection (&) of this sectlon
{when] yaepever he io petiefied that such
perEon OF persons are unavle, cither
dlrectly or throush-other interested pers-—
ons or cxpondzations, to bear the expcense
of the gitigation or to obtain effective
legel representation [;)., or [uhenever he
15 eavisficd] that the jmatitution of such
1itigation would jeopardize the personal
safety, enploynent or ccononic standing of
such person Or negsons O thelx fanilies,
or would reosult in injucy to thelr
propesty.
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dealing with expedition of voting
repinniag of tuc second paragraph
tion (1) to read as follous:

3, On vpage 5 of Title I, gection Io.l(d).'v

suits, change the
of the new subscce

o

A In any proceeding broustht ineier subse e
5 } Cion (CJ .0 thin Scetinn to canrored Sube"
K Foosian (D) oFf £} et T ae oty
J sciion (b) of Ehis puckion, ox Linl in

e vy & Cari (] g
TG Evens eitncr she Attorney Cenerad
nor any defesdnat files o request fer a'
. three-judge court in euy [such procced-
. ing,]) pzocecdinn ns putlorized by this .
subscciion, 4t nhudl be the duby 6fe o o o
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. 4. On pages 4 and 5 of Title 1, change the
£irat nentence of the novu subsection “(h)" to read a6
folious: . L . : :

(1) In any proceeding instituted by the
Uaited States in awny district court of the
Usited States undex this sectiom in which
¢he Attozney General requests a finding &

& pattern oOF practice‘of digcrimination
purauant to subsection (e) of thigs scction
thae AttoTney General ox, within ton daysiy
any defendant in the proceedlng may £ile
with the clerk of such court 2 request that
a court of three Judges be convened to hear
and deternine the entire cabe.

5. . On page § of Title 1 change the gentence
wan appeal frox the £inal Judgaent ef such court will
1ie to the Suprenc Court” So that it recads ao folious:s

An anneal fron any interlocutory OF
£final Judanany 0f guch court vill iie to
the Sunren? Counrt.

6. On page 8 of Title IY, change the senteace
wan appecal from the final jJudgment of such court will 1ie
to the Suprene Ceourt.” 5o thatv it reads ns follows:

An anpoeal fron any interiscutory ot £inal
Judagnent oF such couTk wiil lie to the
Sunrene courf,

7. On pagec 4 of Title IV, Jnsext the word
wheen' after the word “npot" on 1ine 10, so that Section
407¢23(2) would rend as follows:

(2) signed by an individual, or his parent,
to the cffect tuot e has been deniecd sinission
to or not been pernitted to continue in at-
tondance at public collcje by reason of race,
color, reiigion, T national origin.

&. Ona page 5 of Title IV, substitute the word
waddg” Loz the word “implead™ on line ¢, ao that the lest
gentonce of Scction 407 reunds us follows:

Tha Attoynecy Genzsral mav {implend]) ads
as desfendants such additional partics an ale
or bogsome neeessary to the grant of cffective
relief. .
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9. on vage 18 of Titie YI¥, cha
At appeal from the fingl Judge
Hde te the Suprene Cou

nge the words

nent of such court wiiy
¥t" to voad as foliows s -

terlocutory oz
1 court i 11
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Conuents on Scnatox Dirksen®s Observatinns O\ )pf
liwtlc...mi S Lo e ‘ T R e R A

-1, The -omly objection mnage 4o the, scope of
Titig 3 relates to the authorization for a dist:ict o
court of three judges inm voiing cases. It i3 sug- .
gcstcd-{hat éhis provision will_bavc“nnva§vq:;gf1mpact
upon fedexal couzt case xoads. b e TeE mnE

whe higtory of vn¢ovccwvut of the 1957 ond
1960 Civil Rights Acts shows that pt;ct:c“lly every
voting suit veought by the povernnent has been arppealed
to o court of appeals.. The threc-judge court pros
ViaiOJ L&Il elimipate the intermediate appellate stag
and ginply shift sdfwe of thc busden now casried by
eppellote judyes sitting at the court of appenls leval,
to tha same asppclilate. Judges and. sone trial jwiges
cittiong as & tﬁrccujuagc court at’ the trilal level.
Considc:cd on an oves~alllbasis it ney be doubted
that the three-judge provision will s sexiously increase

tac buxdcn on fedaral judges as a wholc.

to the public interest obviously 4ranscends that of
cases bLrougzht by private lifigdnts in such matters as

pessonal injury conpensiticn caseS. while these

i
Il
i
ia any cvent, the importanca of voting cases ) ‘
i
!
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- privatc guits ace of very gzcat 1mportancé~to the
individual plw!ntiffa znvolved, suzaly “the dcpriva-zfﬂ
tion of the right to ‘vote of huud:cda of 1bousnuds of
Negro citixens is ‘more significant to our govarnmental
systgm as such. Morecover, whatever nay be said about
rolative inpor tance, 1t can naxdly be _dended that ., h
votlnr cases should bc entitlcd to spccdzer considcra-
tion thaé‘oxdannry, p*ivntc 11wsuits.“ Votinv r!ghta
Lhich cannot bc crcrciscd while lawsuits wind their
vays through the courts can anever ba regsincd. On -the
other hand, 3n cluost ail other instdncés]yhoné§'dd§-
ages will compensate for'thc‘rosa'sudtaincd}"ﬁhiiE*2
dcloy 1s regrettable ia elther situation, delay in.
obtaininy' n money Judgment uhich eventucily will be
sccuced, perhaps with interest, 16 less seriour than
delay in the vindication of xishts'which.”ta fh&:',

extent of the delay, ara 1rrctricva$1y’ld§f.”w

fn v .02, The original bill roguired the convéning

of & three-judge court im voting cages only upon the
application of the Attoracy Gencral,  The fiouse of
Representatives pranted the same iuthority to the

defendant, on the theory that it would bé imcquitable

te: perrit the Attorncy Genersl to dendnd such a court
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while: dcnyirn,ﬁﬁe defendant the saue oppo:tunity.:;
vhilc the liouse ancadnent is somcwhat unusual, it docs
not appear ebjectionable cither to the Administzation.
Qr t0 senato:.Dinkscnl;;n DRI

7t

AR T efn ok
'I:.tlc II

EE o ey AL RN pEe el sk
oenato: Dirkscn did not coumcnt upon thls

9

titlc but aeclared that hc Ls atill studyzng it and

.‘, b n
uould have 9 subst&tutc to bc prcscntcd 1ntcr.

LT e irs A

pitie IIX T g b T

TR AN X, .. Senetoer pirksen®s firot observation 3o ...
that,p:oblcnsAmay arise concerniung the pmeaning cf the
right grontcd by section 301(a)“o£.Titlc TIL to tha. ...
wfuil and conplate utilization of auny public Facllity .
o oot 3¢ 1. suggesied that the phzasc, "£u11 and
omplc~o" bo replaced by sone uord Guch &8s "cqual._ﬁ,;q
?131;2.,. The object of the language of section 301(a)
1sito grant the atterney Ccncrﬂl poves 10 enforce the
constitutional right of Negrods to usc public frcilie-
tics on pzecisely t the. sane basig as pnyone €leCe: The
uoéd noqualt, 8td and ing aion», nay suggest that public

parks, for cexapple, must admit negroes half the tine

aﬁd whites the other half ¢the time but necd not admit




-4 -

both cronpa 1t t&c aauc timc. In othcc words, kuch

Ty -

”termlnolotv nay open thc door to Sﬂparutc-but-cqnal

trcatrcat.uhich. of course, is Lou unconfti&wticnai.
Thls pzoviaiou 1n section 101{c) ray bo contrastcd e
hzth ucction Ol(ﬂ or Title !I dca!*nn wlth publ‘c
acconmodations, wh{ca provides thnt a1l pexsons »haix VJ
be eniiticd to the "full and equal enjeyment™ of such
ptaccé. rexhaps the languzge used in Title IX could
a3so be used in Titlc‘lli'if'the present wording is

dccmcd objectisnnble as long 3s it is uade clear tint

the biit does not validate the practice os rajintaining

gseparate~but-cqual facilities,

2., Senator pirksea®s nent ob gevation abort
Title I is that “complaints £ilcd wilth the Attorney
Genexral puzsunnt tﬁ cection 301¢a) should be undaz
eath and should get out "the particulazrs of the alleged
violation so that snyonc defending on fction Lrought
agoinst him under this Title would be inforncd of the
antuce of the charge agdinst Rin and the identity of
Bis sccuser,® Such a rcquirement is ﬁtobab;y unwise
and unnecﬁssa:y. ) )

First, mony peaoons dended access to pudblic
facilities will probably not pe sufficlently walle

cducated to describe in great cetail what nappered to
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thcn. and uuless a vcty pood :eason

'such cpcca;ici“y it axould be avoidcd for that i
: e R

renson. Second. no compc111ng rcason for such a :cquivc-
mcnt would apvcnt to enist. Begaro the Atto:ney

i'ca a uu*t hc nill conduct an invostigatzun to

=

Gcnc: 1 I

[
Loy e e
W 4
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determine whether the connlainant -wes- in fact and 1awa
deprived of & right under-section 301, ¢ 1f- the investle
" gation-doag not reveal. e vielation the Atto:ucy General
will not institute n sult, If the Atto:ucy Genc:nl
deternines aftex Investigation that'a violatlon ovccure
red and that all of the othek requirencnts for institu-
ting o cult sct’ forth in section 301(a) have been nmet, .
ke will then file aq;onﬁzaintfin'£cdc:alfd£§tr1€c

court. - This conplaink wilifnocdﬁnaﬁi1y~sctfforchla'~

clain for celicf, a8 seculred by &heisedétal felesn of!

civil"Proccdnsc;'anfficicnfly epecific to permit the
Gefendent to file en answer, as i5 done in every other
#ivil zetion &n the disteict cousrt. - This conmplaint
wiil epprise thic dcféndan% of the particulars of thci
eilcged violation and the natusc: of -the charge. Ine
docd, this will be the fizst tine that the defemlont
will heve to neet nﬁy‘charnc."ihe cozlier stage will
be nezely inf&tnatioual to ithe Aiterpey Gemeral, - There
45 mo secd to bubject the couplainant to possible vew'-
prisals at that oisze of the matter, whem, to rcpcat,-
there i35 as yet no real charge againgt anyone, "’

3. Senator Dirksen also suggests that the
authority granied. the Atterncy Genexal by section 302

to intervene in private towsuits involving the “"denial
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of c¢zudld UIOLQGu‘On of the iscus on account of ¥acd.,
colos, roligion, of antional origin,”. should bc limited
go thak the partics to the suit should have a chauce
to be heazd witk caegpect {o such intezvention before
34 takes piace.” o TR Ry Be GatITi DR

'nﬁhé objecct of sectlon 302 is to pernit the
httormd y Genegal to intervenc as of right &n such cases.
Séﬁ ator Dzrtsen's auvvcstion wouid nppeﬂr to chnnrc
that busic cc“ccn4ion by pcruittinw dunlicatcvlit go- w~
tion;.oncc on yuc in*e:vcn»ion question nrd then asaiﬁ
6£<thc 1ﬂdal i clf. Such a 1imita~1oa would,vof
cﬁu sc, be aifficult to cnact without 5tandafds to
guide the dLatr»ct conrts 4u g:antxng or rcxusing
intc:vcn%ieé. hD'cDVLr. thc con"zdc:"tions govcrnin-
the quasz*oh vaetncv thc Atto:ney Gcncrul oa~nt to
intervene ava sccesa1rzly of cncL a natu:e that hn--
and not txc cou”tQ--ow~h; to ;cc;*c thut queatxcq, es
the p¢cacut sectzon 302 pxav.dcu.“ Surcly thcre can be
no velid ebjection to peruitting the chicf fow enforce~
pont officer of the vtnited Siates GCovernnent to inter-
vene s 8 iitigant dm © suit {nv01v4n~ constitutional
;ightn of 4ibis nature in & fedogral distxict court.

Harecovey, other utatutcs allowinv the Attozney General




or othcr governmont agencies to Jnte:vcnc in district

Title IV
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,cou:tvcaggp do not circuuscribe rﬁccutivc officials

lﬂ'this‘way; Sea, for cxample, 28 7.5.C, 24033 28:1
U.S.C. 2323, Such a :csttictien‘uould'be an unusual
gntecvention of the Judiciary in detc:ninatlons‘

traditionally made hy«thc.nxocutive; SO t;aﬁﬂﬂﬁﬂ L

PRI N .. e e e e e ayreten ! P ..
[ : R S BT SEE L L SR~ R R RO AN

Wa S T e .

1. Onc ef ehv 6ﬁjéctxcns 15 that ihe ddfin-

REEIAE

1tiou of "public school“ 1ﬂ scction 401(c) cnco*pa sses

privato schools th:ouoh thc twelfth gxadc. 4his sub=
RN N ! - LRI e e
sectmoﬁ pxovldcs that:
NS B T L S TR
'an’ac school’ means, agy clementazy oF
te o -secondary cducution/iﬁstitution, and -
*public college® neans wuny znstitution
i: 0w o of higher cducation ox any sechnical or -
vocaizenal school abpve the seccadascy
- . schonl level, ope:ated by a State, sube=
: divisioa of a State, of goveramental
e st .egeney withia o State, or - operated
wholliy or pccoontnantly from or thyough
the use of goverancnial £u2d3 or prop=.-.
erty, or properiy darived frou a
s l: . o govegpmental sourcc. - . B R

Appesontly the Senator rcads the language.fallowing

the comas after the word wievel” to go¢ify only t{he

deflnitibn of ®public célicgc“'and not the defisition .

of "public sciiopl,” The definitlon is not  intended

to have that_:csult.- T U S S R

Sk e et Lo PR B TR
v . F . . : ST
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i o Thc comna uppea:1n~ nftcr thc word "levci"
is. lntancd %o convey. that the . laugungc ﬁopc;;gcd;py
ghstéjc.ICf;, odifles both preceding clauscs whiéh f
a:c srynxntcd by conmas.ﬁ If no coqna appcn:cd aftctﬂ
the word ”loval“ thctc would of cou:sc, bc ve:y good~
gcounds £o: a cont:nry vlo But &g thc nentcnce 13
now ot:ustured. it moans that e publlc nchoo! is ona

"opctated by & state, subd ien of a statc, or

e

'govetnﬁcntal agency uitnin a state, pr opcrntcd vholly

or predominantly from or tnxougn the use of govern= ..
montal funds or ptopc:ty. oz funds oy propo:ty dcrivcd
fron govc.nnvatal sau:cc.v An additxonal.zcasoq:got
this intcrpretation. is that the Congrass. -provably ..
lacks power, under the Fourtecath Auendment, to requirze
des cgrcgation in p:ima:y'nnd sccpnda:y schoqlslhqv}pg
no govc:nmcntal conncctlons._tj:ﬁ" R e S
o _ Xn eny event, if any Qucst*on.:ﬁaaips on
this natter, thege cccgg;n;y woulq pg_no‘pbjcctiogﬂﬁg
meking it quite explicit, clther by 3 prlncip;li;n‘wﬁ
spokcannu for . thc bill on the Scnate floor or by'aomc
other means that privmta schools shall not be nffccted.
2. Aloag the same lines. SGnato: Dirkscn
asks whether mtha use of fgce:a; funds and property

by a private nititary ccadexy in their ROIC progran
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_bring. them with[in] the¢ broad language in lises'9
and ‘10 on page 14?“;JL£ﬁcé'3l¥ﬁ:6ugh lolbn that page

L Sonth
define a pubiic school as “one "opctatcd vholly or

o avesn o pnt

predominnﬂily 'tom or through thc usc of govcrnmcntal

. - [y
s . s i

funds or p:ohctty. ‘or funds or p.opcrty dc:ivcd {:oﬁ -
8 'governmental source,.” The phrase "yholly or pree
dominant’V"lmodifacg not only "‘:om 0: throunh ‘the

use of rovc:nncntal funds ot p.opcrty"' but niao thc
phrasge "ox funds ox prope*ty de:xvod from a govcrn-
‘mental Sochc.ﬂ It uould hnrdly ba scngibic to lxmlt
the anblacatlon of dcoc~rc~ation thuztcuents “to
schools operatcd whoity or prcdominant Y. pith gupport
from govcznmcntal fn1da or, pvopctty, m&ile teachin

wite

a11 schools whicn oppratc mith funda or, propcrty de-t;

rived from govcrnmcntal sources, ng metter how linited
S ARG ay m PP TRy

such sunnort nirht bc. . The, intent of the b1l is to .
PRSI A - A 2 A .e PRI . .. .

t;gat“bpth.catcgox;qs_qlikq,_ns they should bes ...

3. Tho Scnator also suggests that. the pro-

visions uuthoxzzinw tccbnical assiqtancc and training

3 YvAg

the cos4s und cxpcnsc of such pto*rams. Lie o3 inz

rirat Conﬂrcss will. of coursc. havc to
Tt e

apptoptiatc funds to financc the . bill., At%thq§;§1gg.

S LT
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$iHay be'ag spocificras it*chooscn'1ﬂ‘dé§cribin5?¥lw

.how such -funds . ehould be employed TatiE 4T L AL L
ﬁu?cﬁi w! gacond, the Bill-deoes, in fact, sat ‘forth
ccrtain guide zinzs'for-thc-Comﬂissionct;*frdr1éxamp1e.
gcction 403 den!ing’w1th’tdchnicd!‘assisf&ndc’providcs

-

thats oy S Crmarad

% gueh ‘technical “sssistance may.’amoug~ R
_othex activitiles,. include naking availe
~<able to such agencics infeérmation :cgard-?
inr cffective nathods of coping with
Y special educatiomiproblens oceasioned’ 2
by desegregation, and making available to
such ‘agencles personiel of the 0ffice of
rducation or oiler pexsons specially .
senaio ! equipped to advise and sssist them in whA L
copins w1~h such problcna.

“ v .',, . > e o
RO S DS RS e S BuaeIrEn ¥ i

Furthcrmore. 1n scct;o1 404 dcaling lth training

iustitutes, tho Commissioner is autnoxized to at:augc

EERY FRR LI o v

“for spccinl t:alnxn dcsisacd to 1mprove thc ability )

of tcnrhcrs, sunervlsozs, counsclots. nd othct clc-

ucntazy or sccondary school pczsonuel to dcal cffect-
(B4

chly with spccinl cducational p:oblcms occasioncd
by deschcgation. ”his 1angua~c 13 cons;dcrably
notc spccif:c than guide lines set down fo: fcdcral
ascncica in naany othc: fcdural statutes.

These provisions arc as spccific as the
naturc of the situation to be dealt vith pcrnits.

obviously, any dotcrmination under these provisions




T
will require: cmpericnce. Conn:css will always, getnin
“the ultinmate nuthn:‘ty when 1¢ disagrees 85 t0- the
cxtent of fedexal involvenment in these matters. . 13
PP B ACTCRE R P Senator. Dirkseca aipo suggests that per=
haps the stipends for pct;ons.attending“g:a}nipg@
flnstitutc§ referred -to. in section 404 should. be morc
carcfully'contnoiled.;_TheJScngtozktawcpncg:qpq;ugﬁh
:the -possible abnse of .such pnyncnta by. tu:ning these
,institutes into & gunmer, ‘holiday at, the, taxpayc:s' o
-gxpense. Certainly no such use of -tax money is con= .-
ﬁtenplatcd'by,section;ﬁo4.o::should-bo‘allopgd.,:ﬁgilqur
;¢therc is no reason 40 cpsume _that such,gbusesdu;}xhh"

‘oceur, -if there ds any qucstion,abput'lt_ag,q;l,xggq

.matter could. be speiled out in legislative history or

cotherwise , i ole o lhTy EW a0 S s dryoie

R H
g, (Sl -Senatox Dirhscn!s“qqxtlgbjgcgigqlig}‘
_that "the complaint" > D¢ filecd with the Attorney,
Gcnc:nl allcging & deninl of equal. p:otection‘ig‘i
-school asslﬂnnsnts rcqui:cs only 2 "gqgqu§ §¥¥°$3fu

. tion" of disctimingtion,
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"3¢ 15 sug gestod th

under oxth and‘ahould.contnin [}

of the act ©
{e thought that ‘this will give
opportunity Lo correct ‘the sl
‘before the

et

~'Pog reasons ‘atready
o’ siniinz suggestion dealin
- not believe
of‘domplaintS'filed
thé’chC1ficit

that, however, Y

télaﬁipﬁ'to whethes the
ekim&natsng bcfor¢ the Atiorne
becn“thé‘invariahlc poticy and’

gtration, in it enforcenent ©

fo'hdvise'votin~ rogistrass ‘that

41legal and to g
practices before suit is filed

pthcticc'uill'undoubtcdly be £

" G The Senntcr aiso nugvcat

Gcnornl night bave the pO\

eliminate wracial iubalance”

[N I e

at thc conplaint
£ nctiohs'cbmﬁlnincd‘of;"
tuafioh“cémélninbd”bf
Attorney General institute
that great apecificity sho
uith the ‘Attorney Gencral.
gehool

ven fna opnortunity to cens

Ve Gcnn:ul sucse”

jven then’ gn opportun

rer under acctlon T407

in pudlic oehools,™

should ‘be made

“dctaixed ‘deseription
: Apparcatly g e
the school board rsone

s i
Live g

s pulte”

‘given with ‘pegpect’ to T

g with Titde ‘11X, we do

uld be required
nci;bn'm
of the conplnlnc has no?
bonrd-chnrced with mal-
e'did%
Tt has.
practice of the’ Admini
£ the voting statutcs.
the;t conduct is deencd
ity‘tb'cortect-their
o’ ficedlces to suy thls
olloued undeft Txtlc 1v.

s that the ‘Attorney
to cue to

tndicating.

L T AT
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_ that the explicit disclaimér of any such'bowcf,ln
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gection 401(d) does not limit fhc poues to aue'gtantcd
in scction 407(a)s " 7 B B R
‘ Section 401(B), In defining “desecgregntion,”

deelares that descgregation “ehall hot-ne#h ihcluésign-

nent of students to public schools'in order to oveércome

raelal imbalonce ™ vpdcrAzectiou 407 the Attorney
General may sue when' @ school board bas failed “to

ccbieve'dcsegregatign" and whén'"the‘ihstitﬁtion of an

action wuill nate:lélly'further the public policy of the:

United States favoring the orderly dchieveacnt of -

descgregation . . L.w Ytn other words, the Attormey 7~

General's suthority to instiltute a sult is linited to

‘relief achieving "desegregation® which 1s spccifichllyﬂ

declared in the biil"toléxé;udh'ncbiéviﬁg weaclal ’
balance.” * - e E R A SR L DA T

TRy the Sewatos states that consideration

ghould be given to a ouggzestion by colutmmist Joscph

" Alsop that the School problem should-be tackled by

fuvesting nuch nore money ia cchools in'dbprivad".‘l~»w
neighborhoods, Full suppost should be given for any
cffort to improve such ecliools and to raise them to

the level of our best cducational institutions. Dut

o




MM ‘.“x?""U" D "””\’- CHAN UGS IN
SMLNT

‘Tﬂﬁ.p":po'c of this ;cmotandum 1s to su=z=
marize the were important chnnlcs*tbat tave tecn made
in the fouse ti11 and which are, now exsbvodicd in
‘pmend wcnt No.. 656, ia the fo:n_og a sutstitute wvi11,
offeced on May 26 by Sematess Di:ksen, ?:n#f&cld.
Huz ph:ey. and Tuchel. .
¥hils many changes hch teoca ;adc in the bpill

wost of :hen are designed sinaply to clazify what was
already uﬂdytstood to e the ﬂe:n:n* of the text, Theee
.'stc the chanzes that *cnato. <aitcn tall referced to as

“purifying” amcndnents.

A} . ’
The principal substantive changes occur in

Titles IT and VI =~ decliog with public accoq;odatians
“and equal enploynent nppottuﬁiti. There is no chauge
10 the covezage of Titie 1I, and enty niacr revislons
in the cpvc:é:c 95 Title VII. The principal changes

"have to do with kow the rizhts grarantced by thesc two

tities are to te enforced. -

In toth titles, pbaviaiohs have bteca. insected
ta give &tates which have pudlic ascconrodations ozf fais
euploynent prectices laws & reagounatle opportunlty to

act under state law sefore actxv:tin; any federal.




A cohciliazion.méthac:y or sutherizing the [illqﬂ of
Qausuits fn fedezal couris Uy individuals who allege

" alscrinination. ' o

The reviscd putlic atcomnoaatfona title would

provide shet, ia stotes of localit ics vhich have thelr

" own pﬁblic acconnodations laws, He private civilvactioﬂ.
foz !nJuncfivc :cii £ nay be bronght ia fcderal ceurt
until thitty days after the individual aggrieved has
notif!ed state 2uthoritics of the n!l ered dlscriaina~
"totyvnct.‘ After explratien of the th!rty-day pctind'
a suit say te fited without furtﬁc: dc!iy. but the
coutc uay sty the procecdings pc‘diug'thc.terninntion:“x
of btatc T locnl enfozrcenent p:occedinﬂs.'

. ﬁndet the equal enployuent oppo:tuuity tltlc‘
the ££a$e has.oo'days te a?t. or 130 days durins the
flest ye ar the state lau 15! in effect, Aftes expire=

' tion of tbc 60 or 120 Lay pezied the Coaaiss&on will ,

. have thlrty noze days (n%ich may be, cxtcndcd %o 60 d= ys)'
to sceu voluntary co%plizacL. If that fails 2 sult ‘
say be filed in the distric. coust by the person ar—.inT:'ﬁ’
e:?cvéd; The court =ay appoiﬂt counsel in a ptopcr
cgéc and thvaféo peralt the Attezney Cencral to

intervene., Upon request the court may stay procecd=

inps, for mot =ore than gixty days, pending teruination




qf‘éiatc 6=.iqca1 procacdings or further Cnn g nedon -
ca efferts to sock veluntary campiiance.

‘ S In staten vhich do not have faie cnplﬁydénri
{;,“ f. . practices laus the fodsrat couzlssion would take jurlis-
& -diction fazediaialy ang 1€ voluatary compliance caanot
.. be obt;}ﬂbd withia thirty days (which =ay yve extended ‘e

.

. &0 days) 2 p:.va.c suit nay de ins t1tuted, subjlect t6'

the sanc rules alteauy soted. In states uhich do not
ha#c pudblic ac?oznndations jawe & privete clvil actlon'
nay te filé& without any delay‘but’thn court nay rcfec~ ‘
the ﬁuttc: to .the Connunity Relations <crv1c§ (to b%

cotatlis shad by T‘tlc % of the bil1) for not noze than

" sixty days, or if there is a ressaasdle possibl!ity of

fccuring voluntary cezpliance after the c?piznt'ou-of

Tthe sinvy-day petiod, for am zdd!t!oaal “sixty d;vs.
Orainsry lawsulis under toth Title 1T and

Title VII are requized to be initlated "r the ip- .

dividual wko alleges discrinination, rather than ty '

the Attocmey Gcnc:az or the Cozcission., MHouwever, ;

power is given to the ﬁttorray Genozal in both Yitles

—e

IX and VII %o sue, withon. delny or without zeference

to state autheritics, wherever he "hag reasoaable cause

to welieve that any persos oX group of pctsons'is sn-

gaged in n pattérn or prncticc of resis;anccdo the full

C‘ enjoyzent of any of the pights” sccured bty thos titles.
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Thc.pouc: of the Attorncy Gezezal is desigacd,
Y ) thc'languagc indicates, %o confinc nis autha:iiy to
sﬁc to éascs where sonciiing aote thén an isolated ine
stancc'of‘dcnlal of rights is iavolved. Thus; the
Attorncy Genmersl could sue, for oxanplc, in caces uhc:c
a single buaincss repestedly ‘refuses cervice to chtoc..
vhare a nuzmber of establishments in the semc line of
* dbusiness ‘refuse to obey the 12w, or vhere a munber of
stores in a chain aze reca!cit:ant} 1t is essentizl
‘thnf the Attorney Cencral have such power if this 1lau ia.
40 be cffectively enforced trrougaont tﬁc United states

The other principal chan;cs are discussed
iclow on.a titlc by title basis.

TITLE Iz Tae requirement that literacy tests
. bc‘iﬁ writisag unless an indfvidual requests 2a o:é; test
is cq*nfcd to clizminote the oral test cxcéptidu. dut tnci
Attozncy Genecal is nuthof;zcd to agree uith state and k
‘"Jocal aunthorities that thoir practice pu suant to state
gz'local taw is co“sistcﬁt with the purpose of this
p:ovisiou. This chanze is dcsigaed to avoid an uacuc
ﬁurdcn upon states or socalities where there is no
dzsc:iainat‘on in thc cse of such testse

A sccond change Pag been made with :copcct to

the threee-jusdge cuurt p.oviaion. A threeejudpe court

can $: demsnded by the Attorncy Geaezal or by aay

* .4-




| defendant only in eases in udich the Attorncy Gemeral -

allcges a pattera or practice of discrinination, -
TITLE 1T: The principal changes In Title IX -
have alrcady been discussed. The AttotnoyAGenctnl'a

power to dbring suit is sct out in gection 206 and he i3

,'gc:n£Cted to ask for a thfco-jndgo'cou:t in any such

procccdings whcaeves he also certifics that the case is

of general pudlic importance. 7The sace 1¢ true under

" gection 707 of Title ViIe

TITLE III: The changes in Title XXX are
wpurifying" only. Scection 302 has been delcted in this f
title but reappears as Section 902, |

' ‘ @ITLE IV: The changes 3m Title IV are oll ’
desigaed to clarify the original dnteation. None of - fi  f'f
these scen controversiasl, although they do hg!p to mect. - '
soae criticisms by é;arifying the language in @ nunbor
of places so a5 to mate d;ubly clcar that the Attormey

Cener=} 15 not cmpowered to suc to remedy aileped racial

fmbalaance in public schools. Another change specifies

that he should give school authoritics a :caaonablc
tinc to adjust €3 the complaint of disc:lpinat&ou.

» TITLE Vs Title V has beca cxtcnsivcly ree
wedtten and the rules of proceduze of ghe Comnission

hearings sct out in morc detall,. Tacce clarifications

- S e




‘1§P.

Vhavc baen, dceicned to neet c:xelci'a vhich sonc havo

gxp:csscd as to the nced for falr ptoccdu:c.., All sre
één*istent with the way inm which the Counlssion has ln
fact conducted it opc:ations. '

) In addition, the dutics of tho Coaaisslon have
been changcd to uakc 143 fupctiono norc p:cclsc.

TITLE ¥1: The changcs tu Tltle VI are dc=
gigned to clazify what has aiuays bccn thc intention of
¢he bills that is, to insusc that only the pagt of &
progran or activity in vhich discrizination is toundt!s

»cvrtallcd and that d&scrluinntion in ong progran or

part of a progtbn cannot resuls in funds being u&thho:d

£fron oiher prograc3 OF from other parts of tho samo o

prog:an within a3 state, o

TITLE vIXs A Iatgc nuaber cf tochnicol sucnde

' ments have been made in Title vxx. and rofcrence hag

alrcady beea nade 20 tho principal chanﬁeo ia this
titlec, Thc othez changes of gubstance arg 68 followss

1. Scetion 701(b) ckanges the dcf&nltion of

" an cmployer of 25 oz wore persons to ®8 POrGoll s o o wbo‘:'

bas 25 or moze cmployces for ‘each working day in cach

£ tucaty or pore calendas weeko in chcfgn:tcne or proe

ceding calenday yedr o o o o

2, Another change iﬂsurca ¢hat union hltiug hallc

are prohibited froam digcrimicating. T ’ .




@ .
SR : 3. Scctim 702, wh’ch cxc:mt* rcufious
‘ o - “corposatiocns, has been clarificd to insure tha't such
R P coraoéations src only cxeapt with rcapcct to posltlons' )
1 * . which sre wclated to the geligious activity.
B S
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'4.-‘ Lducational institutions ase oi;}%lafif
excunted with respect to positions which are related
to cducttional activiiy. This is the principal change
in the covc:aﬁe ¢f Titlec VIl, »

S. The titic 3s changed to insure that certain
t;adltlonal preregatives of tribal Indisas exe not
affected, '

o 6. The provision with respect to utheiam
- has been deleted, and a ncw provision, pa:a!lctlhg
that repardiag amenmbezship in the Co:aﬁniat Party, haal
~ been inserted to dogure that 1t s not 3o unlauful
~ ewployment practice to fail to e=ploy or discharge
pcrsoits oa aecu:lty'g:ouads whereﬁez¥ required by
statute or oxeccutive ozdes, There is nothiog in.
. the Act which would have made this an unlawful
.enployacnt p:#cticc. but cone persons lehcd'to
“see 1t stated explicitly.

' 7. Scction 703(z) adds the v6t6 *in-
‘tontionnlly" to make it clear that it 1s not an

unleuwful employnent practice to diz¢gininate

inzdversently or without knowledge of tke pertincnt

fects.,




o® * -

709 bave teen considcerably rnodified to inzure tiat-

L 4n atates uﬁich have falr cn;lcyaent practice lawa
duplicate rocords wiil neot have to be kgpt and tbat'
conplisnce with state xecord kceping requirements will

iby and large aatisfy the federal thui:enentn.

. The investigation povwers of thc
Couzisclon have been rewritien in thelr entl:cty.
.Scctioh 710 now provides that the Comnisszion, 4f
it geeks to cafocce & failure to coaply with its
; ‘ dcmandg for docuzcnts or the testimony of witnesses,
% E | aust first go to court and secure 8 ccurt sudbpocna.
4 The Coﬁainsinn 5aY. hovever, fofnéliy denand ceztain

docunants of any zeapondent and 1£ the tc penuent

. has objectao1s to the dcaaué he is :cqu&:cd to zo to Ce

court within 20 days or clse waive h&s cbjgctions to
kfl [ 3 .ubocﬂucnt court order, T ’

7;f T o : in is sinll't to the powers pos“c,aod by

the Departmcnt of Junticé uith rccpect to civil invcsti-i

'cativ- demands but ia nmore xinitcd then the powers
o:igina!ly given to the Cczaissien nnd alzcady
" pbssessed by the Federal Tradc Coauission and the

. Federal Pover Comalsslon

B -9 -

Ve )

| ‘ “\ ‘ ’ . " . -
o K \\\\‘ : 8. Tac reco:d-hecpinw provisions of scctién’

o



. ment practices if they are not the result of an

10, Anoiner char;c makes clear that dif-.

o fercncc’ in conpcnaqt:o“ or conditions of ecnploynent
ffrcsultlng £fron a dbona fide scnlroity or nerit nystcv.f
‘ or picee work systcn. or £ron i’fcring locatlonu of
1»plncen of eaploy: cnt do not amount to unfair caploy-', f”

lntcntion to dlscr!ninate oa account of race, color.

rcll gioa, or national orizin.

B 11. Another sevisioa makes c!ear tbe orivinal .

;intcntzon that nothiag in Title VIX rcquirea aay actioa

by cuploycr-, unions, enployﬁcnt a*cncica. or joint

labor-vann"cucnt conwft cce to overcome racial inbalnncc.




r:énz v1iI. An addition has been nxda fo -
Title VIII to apply the ccuwulso:y disclosure and L
cnn.iucntiallv p.ov.aiona of the cansus lay to the'
voting aurvey €O be coqductcd LY the ecansus bu:cau.‘ o
ﬂ further change providcn theot no person shall be ,'l,

:cqui*ed to disclose his xace, color. ni/lo1a1 o:ivin..

pasty a‘filiation. or how o why he vot*d.

TITLE XX, Scction §02, which prants to the .
A‘torncyhccnctnl the right to intcrvene in racial o
- equal p'otc:tlon c»scu. replaces the original
gection 302 aad is uitneat subst~nt£vu amcndncnt.
Put the Attosacy General may intergvene caly i he ,
cc:tlflcs that the csse is o. 5cnerat pudlic i=portancce
TITLE X, ”1tlc Y has beca amcnded “to
elininate the rcsttictzo1 on the Cosmuunity Relations
Scrvice to a total personanel of six, plun thc Dircctor,

<17 XI, The Dirtcen-}ansficld Ju:f trial
anendnent has teenr jncozporated 25 2 NV aectlonAilol(a?.~'
1t provides that in aay casec azrising Qndcé the provisions
of the bill charging &n individual with erininat conteupt
wvhich is tried without a Jury the maxiaua apgregate Line
"shatl be $300 snd the maxinun cumu;étiﬁe" tern of

inprisonment 3kall be 30 days.

-1 -




¢. Civil Rights Act of 1964

2, Title VI: Nondiscrimination in Federally

[Assisted Progyrams ,
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In addition, Title VI will overside thoso provisions of N

‘existing Sederal law which contaimplate finaneial assistance.
", to ‘‘ceparate but eqgual’ facsiliktics. Assictance to such ’
facllities appears to be contamplated uader the iill-Durton
Act (42 U.S.C, 291a(s) =~ hospital constzuetlon), tho gccond
< eoredll Aet (7 U.S.C. 323 - land grant collegses) aud Fublic
Lemr 815 (20 U.8.C. 636(b) (F) = ochool constructicn)y. Th
" ‘United States Court of Appeals of tha Fourth Cixcuit has
.. reecutly held tho "scpavate but cqual’? provisien of the Bill-
. Burton Act wmcoastitutiomal. Sizding v..Meosos Coda Memowial
.. Dospital, ceeided lov. 1, 1963, Title VI would overielde oll
¢ ‘such ‘'separate but equal provisicns without the nacd foxr
. further litigation, and would give, to thc federal acencies
" adminictering lews which ccatain such provisions, & cleaw
- divective to take astion to effectuate the provisioms o§
. Title VI. . i i

I regret that it 1s Impossible to supply wore wmeaning-

. ful dollaw figures with rospect to projrans of assistance
' potentially affected by Titlae VI. Az Iadicated, the smounts
set out in tho accompanying chart cie almost all tetal
erpendituve {{gures, rather thaa the considorgbly swmaller
portions theccof which could be aficeted by Title VI. (¢34

. cource, most of tha prozraus of Tadaral azsistance includad
on the list are already aidministered on & noa~diseriminatory

.. basis, aad, thws, though within the literal zcopo of Title
VL and ineludod oa the 1ist, would mot Lo alifdsted Ly cnacte

- meat of tho Title. I perticularly stvcss the eorettable,
though unavoidable, difficuliles inhovent in the attachad
1ist in ozder to forestall &y miswmderstanding or dis- ,
" tortioa of its significamce ox meaning by eithar proponeats
" or opponoats of tho legislation. | o S
Sincevaly yours,
1

.
.t

Nicholas deB. Katzembach
Baputy Attorazoy Geoameral




?BOGRAMS WHICH MAY INVOLVE FEDERAI:
FINMCIAL ASSISTANCE

EXECUTIVE OFFICE OF THE PRESIDENT

Office of Emorgency Planning
Stete end local proporedness (p. 52)

FUNDS APPROPFTATED 70 THE PRESIDENT
Disaster Rellef ,
_ Disaster relief (p. 59) !

: gﬁanaion of Defense Production .

| Ravolving fund, Defense Production Act (p. €0)

Pu‘blic Works Acceleration

Pu'b:u.c works acceleration (p 86)
. : Transitional Grants to Alsska

Transitional grants to uasm (p. 61)

g mmmmm OF AGRICULTURE
,' é'oépérative Stete Experiment Sta.tion Service . .
_Paymenits end expanses (p. 95) - 37,992,460
Extension Service ‘ . .

M
' '. 000perative extension work, poymonts ‘
{!' apd expenses (ps 96) - .o 74,687,564

P

" 8011 Conservation Service i

r. ) ‘ . .
© % 'Watershed protection (p. 100) : : 53,092,516
Flood prevention (p. 103) 26,488,410
Oreat Plains conservation progrem (p. 101&) 9,747,075
Reeonrce eonsamtion ard dnvnlopment (p. 105) 0=




. DEPARTMENE OF AGRICULTURE (COntinued) ) ‘ i
" Apricultural Marketi_gg‘Se.rvice o 2963 e@enditureé o o

Payronts to Statos and possoosions (pe 113) $ . 1,432,763
Special milk program (p. 113 o 95,369,634 . *
School. lunch program (p. 11k : -0 169,597,189 S
Removel of surplus ogricwltural commodities (pe 116) - 131,805,115.

' Agriewltursl Stabilization end Conservation Service -

Expenses, Agricultural Stebilization and L S o
Conservation Service (p. 122) T 8T,M5,51T
Sugar Act program (p. 125) o 76,929,888
Agricultural conservation program (p. 125) : o 211,19%,214
. Land-use edjustment program (p. 127 ' 2,000,000
' Frergency conservation messures (p. 127) oL 2,Ton,ket
Consexvation resexve program (p. 127T) : . 304,342,305

E ’Comoditx Credit Cg_rpora.tion

- Price support and related programs S R
.t end special milk (p. 132 s 3,486,356,02
*. Nattonal Wool: Act (p. 137) ' S 69,16%,88

.

) Rural Flectrification Administration

Loan authorizations (pe 1'138) B " '331,656,082

" Farzers Home Administration K

N Al
Rural housing grants and loans (p. 151) ‘ C 184,203,524
Rural remewal (p. 153) ‘ . T
. Direct loan account (p. 153) , 58,948,965
| Emergency credit revolving fund (p. 156) : 7,688,613
... Rural housing for the elderly , - . L :
., revolving fund (p. 155) o L «0=

_Forest Service |

A .
Forest protection and utiiizetion (p. 170) . 197,242,562
Assistance to States for txee planting (p. 176) 1,203,697
Poayments to Minnesota (Cook, Leke and St. Louis _
Counties) from the national forests fund (p. 17';) . 125,366
. Peyments to counties, national grasslands (p. 177 393,674
. Payments to school funds, ‘Arizona and New Mexico, L.
Act- of June 10, 1910 (p. 177) : . 80,462
Peyments to States, national forests fund- (pe 177) 27,235,140




DEPARTIENT OF COMERCE

o Arvea Redevelopr:ent' Administration

Grants for public facilities (p. 188)
Area redevelopment fund (p. 1 :

Office of Trade Adjustment

.. Trade sdjustzent assistance (pe 202)

" Maritimo Admintstration

" Ship construction (p. 223)

* Opersting-differentiel subsidies (p. 224)
‘Maritize training (p. 227)
Stete merine schools (p. 227)

.. PBureau of Public Rosds

Forest highways (p. 237) :
Public lends highweys (P. 239)
“ ' Control of outdoor edvertising (p. 239)
. Highvey Trust Fund (p. 2k1)

C R DEPARTMEND OF DEFENSE

k ‘Military person'!nel

National Guard personnel, Ammy (p. 253)
Nat.ional Guard personnel, »Air Force (p. 254)

i Qgemtion and maintenance

.. Operation and malntenance,
© . Army National Guard (p. 267)
Operation and.maintenance,
Air National Guard (p. 268)
National Board for Promotion of Rifle
Practice, Army (p. 269)

. Military construction

Military construction, .
Army National Guaxd (p. 306)

Military construction,

~Atir National Guard (p. 306)

.

1963 e enditureﬁ '

Coowe,e8
Y -h99,532 . -

(S
. 2,820

107;!483,15;2
220,676,686

- 38,525,599
2,138.990~

3,007,268,819 1/

212,109,751
45,365,036

174,059,283
193,258,395
+ 650,368

18,383,216
21) 912: 91‘6

17 This amount is on & checks=-issued (gross) basis. Recelpts (collec~
=~ tions deposited) totaled $3,252,965,983 in fiscal year 1663.
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DEPARTMENT OF DEFEKSE (Continucd)

.. - Civil Defense ‘ i ' ' ' 1963 exgenditures

Operation and maintenance, civil defense (pe 313) 34,457,221 -
Research and developzent) shelter, and . . Lo
construction, civil defense (pe 314) o -0 1,802 - o

" Civil Functions . _
Payzents to States, Flood Control S e
Act of 1954 (p. 378) _ . S 1,613,757
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

Office of Educction -

‘Promotion and further developrent of

voeational education (p. 402) 4 34,330,192
Further endowrent of eolleges of agriculture ' ’ . '
end mechenic arts (p. 402) . 13,950,900
‘Grents for library services (p. h02) C. . - 7,256,850
Payzents to school districts (p. 402) ’ 276,910,035
. Agsistance for school construction (p. 403) , : - 66,241,942
- ‘ Tefense educationsl activities (p. kok) o 198,335,518
Y S Expansion of teaching in education of :
e . the wentelly retarded (p. 406) T 959,631 |
’ ' Expansion of teéaching in the education : E e
T of the deaf (p. 4C6) . 1,382,635
S Cooperative research (p. 4o6) . o 5,015,385
v * Foreign langunge training and eree studies {p. bOT ) -«Q= :
Colleges of sgriculture and zechanic arts (p. 408) 2,550,000
Promotion of vocational education, Act of o ’ i
Feb, 23, 1917 (p. 409) _ 7,144,113
office of Vocational Rehebilitetion ) )
Grants to States (p. %09) : 70,651,560
Roseorch end training (pe 410) . . 24,145,307
Public Heelth Service . .
\TV . "
Accident prevention (p. ¥15) C 3,679,047
. Chronic diseases and health of tke aged (p. 416) 16,303,121k
Corxmunicable disease activities (p. ¥1T - 10,749,235
Community health practice ard research (p. ¥19) 23,946,767
Control of tuberculosis (p. 420) 6,813,635
Control of venereal diseases (p. 4¥20) . - T,843,535
i ) g
- .v . . ’ N3 N L . . .
Ty ° . -k - . . :
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DEPARTVENT OF HEALTH, EDUCATION, AND WELFARE (Conimﬁed) '

o ‘:Pu‘blic Health Service (Continued)

‘ Dental servicos and resources (p. 421)

Nursing sexviccs ond resources (p. 422)
Hospital construction activities (p. 423)

' George Washington University Hospital

constyuction (p. 424
Ald to. medical education (p. 4ou)
Envirormentel health sciences (p. 425)

- 'Air pollution (o. b425)

Milk, food, interstate and corzunity
. panitation (p. 426 N
Occupational health Ep. 1&2’{;
Rodiological health (p. 428

‘. Water supply and water pollution control (p. 429)
_Grants for waste tyeotment works

construction (p. 430)
Notional Institutes of Health (p. 435-hLk)

 Soeial Security Administration

Grents to States for public essistence (p. 460)
Training of public welfere personnel (p. 163)

Assistance for repatriated U. S. nationals (p. 464)

Grants for maternal end child welfare (p. 465

Coorerative regearch or demonstration projects
in social security (p. 468) S

Assistance to refugees in the U. S. (p. 469)

Americen Printingz House for the Blird

Education of tze blind (p. 472)

‘Gellaudet Collere '

Office of the Secrztexy -

Salaries and espenses (p. bTh)

Howard University

Saleries and evgpenses (p. 4715)
Construction (z. 476) 3

. ) . §
Juvenile delincuency and yo\giclh offenses (p. 480)
Educational telavision facilities )

1

Lot

196 expenditures

2,603,482
8,373,620.
187 ,}»32,190 t

«Q=
«Qe
Q=

© 10,100,876 -

51,738,090 °
723,597,285 .

2,723,673,5!&0 '

Li2,0kk
) 76 » 057 [ 662

- g52,65% .
52,502,237

718,707

1,458,615

8,362,261
2,667,024

4,473, 623.
1,818

4




DEPARGENT OF THE INTERIOR

. Purcou of Lend Menoperent - . . 1963 exrenditures
Payrents to Oklchoze (royalties) (2. 491) L 6k
. Payments to Coos end Douglas Counties, Oregon, from o
receipts, Coos Bay Wegon Rocd grent lands (pe LoL) 697,449

o ‘. Paywents to counties, Oxegon and Colifornia gront

~ lands (p. 491.) : ) . 15,400,136
_ Payzents to States 2grazing sees) (p. 492) - - © oy
Payzeats to States (procecds of seles) (p. 492) - 249,328
Peyzents to Stetes fron grazing receipts, etc., public '
. lends outside grazing districts (0. b92 183,632
. Payzents to States {rom grazing receipts, etc., :
public lends within grazing aistricts (p. 492) 200,446
Payrents to Stetes from grazing raceipts, ebeey, - 7
public lards within grazing aistricts, misc. (Pe 492) 3,902
Payzents to States from recelpts undexr Mineral . ) :
" Leasing Act (p. 492) . k7,247,555
Payments to counties, netional grasslends (p. 492) 92,255
+
 Bureau of Indien Affeirs i
_ Faucetion ard welfere services (p. 493) . T1,723,737
Menominee educational grants (p. 459) . 396,0C0
N -National Park Service ' ' ‘ ‘
~7 X .
. ' * Payment for tex losses on land acquired for Grand ’
AN Teton Nationsl Perk (p. 511) ' 27,287
- E . ' * * .
- Pureau of Mines o
. . . . " / .
Drainage of enthracite mires (p. 524) - : 39,801
Office of Minersls Explorstion !
Saleries end expenses (p.' 528) . 569,202
Lead ond ‘zine stabilization programs (p. 528) 1,457,023
Bureau of Comrercial Fisheries -
 Gonstruction of fishing vessels (p. 533) ‘543,459
Payment to Alaska from Pribilof Islands fund (p. 536) 702,852
_ Fisheries loan Tund (p. 536) . -1,367,010
. Puresu of Sport Fisheries end Wildlife ¢ ‘
Federal aid in fish restoration and nenagezent (p. 5k2) 5,768,736
Federal aid in wildlife restoration (p. 5%2) . .15,530,052
Payzents to counties, nationel grasslends (p. 543) -1,970
P Payments to counties from recelpts under
Jil -, Migratory Bird Conservation Act (p. 543) .582,1;67 .
-6 -




DEPART}ENT OF_’I‘h... INTERIOR (Contim,ed)

_Bureau of Reelametion
_Construction and rehabilitation (p. 546)
Loan progrem (p. 551).
Payments to States of Arizona and ievada (n. 556)
Upper Colorado River storasge project (p. 557)
DEPARTVENT OF LAEOR

" 0ffice of Manvower. Autometion 2nd Training

bhn’oower develop...en-. and treining activities (p. 600)
Area redevelopment ectivities: salaries
* and expenses (p. 601)

* Bureou of Employment Security
- | Unemployzent compensation for Federal employees and
; ex-servicezen (p. 606)
Sa:!.(ames and expenses, Mexican farm lzboxr progran
po
. Farm labor supply revolving fund (p. 608)
Unemploment trust fund (p. ou6

Off:.ce of the Secreuarv

il
l

" Trade ad:]ustment activities (p. 619)

DEPARTIMENT OF STATE

Educational excheripe
Mutual educational and culiural eAchanf'e
activities (p. 649)
Centexr for cultural and technical intexchange
between East and Vest (p. 651)

FEDERAL !-VIFC‘TON ALCENCY

Grants-in-aid for a.irpor‘as (p. 7€0)

i

4

1663 eicnenditufes .
168, 165,561
11»,1;86 =144

€00,0C0
: ;06,298,150

51,783,662
6,676,622

152,858,563

1,81%,958
1,179,036
. 3,815,629,1'99 by

640

26,207,202
7,344,731

'si,h93,uh1

I/ This amount is on & c:cck-*.ssu:.c. (@ross) vasis. Reyeipts (collections

deposited) totaled $k,256,052,867 in Tiscal year 1963.

Tt

-:7 -




.+ CEWERAL STRVICES AD/INISTRATION

. Reel Prozexty Activities

Hospital facilities in 4the District of
Coluzbia (p. Tih)

HOUSING AND HOME FINANCE AGENCY

Office of the Administrator

Urban plenning grants (p. Th2)

Open-space land grants (p. T7%3) S
Low income housing demonstration programs (p. THU) .
College housing loens (p. TkS) T
Public facility loans (p. 747}

Public works planning (p. T%9)

Urban reneval fund (p. 752)

Housing for the elderly furd (. 757)

. Federal Nationel Mortpeme Associavicn

Special essistance functions fund (p. 781) .
Fegeral Netional Mortgage Associatvion
secondary market ogerations (p. 958).

o

-/ @ Public Housing Administretion

" . - Low rent public housing program furd (v. 773)

VETERANS ADMENISTRATION

Direct loans to veterans and reserves (0. 803)
CIVIL ABRONAUTICS EOARD

i

Payzents to eir carriers (. £18)

FARM CREDIT ADMTIISTRATION
Short-term credit investment fund (o. 835)
Panks for cooperatives investrzent furd (p. 836)

N .

FEDERAL HOMS LOAN BANX EOARD

Federal Home Loan Bank Board revolving furd (p. 8kO)

)

-8-

1963 expenditures

N e8I

12,388,967
265,01k
145,976

283,573,515

30,047,779
5,864,028
173,208,217k
18,856,257

-262,295,979
~720,621,211

178,867,436

-86,178,30L

81,856,762

13,310,000
-11,919, 5¢0

-119,413




| FEDERAZ POVER COM@SSION

Payrents to Stetes under Federel Power Act (p. 856)

NATIONAL CAPITAL HOUSING AULHORKTY

1663 excenditures

i<

National Cepitel Housing Authority trust fund (p. 568) 2,354,674

NATIOWAL CAPITAL PLANNING COMMISSION

" Land ecouisition, Netional Capital perk, parkvay,’
and pleyground system (p. 860) .

NATTONAL SCIENCE FOUNDATION

Salaries and exgenses (p. 864)

SMALL EUSTIESS ADMINISTRATION

Trede edjustment loan sssistance (p. 875)
Pavolving fund (p. 876) .

SRR DISTRICT OF COLUMBIA

Federel payment to District.ol Colusoia (p. 513)

Loans to District of Columbia for capitel outlay,
gereral fund (p. 913) S

Loans to District of Coluxbia for capital outley, -
highwey furd (p. 91k) . L

Loens +to District of Coluzbia for capitel outley, -
water fund (p. 91%) .

Loans to District of Coluzbia Tor coj ital outley,
sanitery sewege works fund (o. 91.113

Federal contributions erd loans to +he Metropolitan
Ares sanitary sewege works fund (p. 915)

Bepayeble Advances to District of Coluxbia

general furd (p. 915) - -

Advences to stadium sinking fund, i
Armory Board (p. 915)

1,295,568
206,859,160

O~
13%,320,156

32,899,coo
«Q=

7,500,000
" 850,000
2,400,000
11;,260,000
7,odo,oco

. las,800




D e s

gederallx Asgisted Programs -

Title VI ~ Nondiscrimination in

‘L. Need

In general, Title Vi would confirm and clarify pover
aiready possessed by the Executive Branch. (See items 2
and 3 below) . Iﬁs enactment would serve_che following -
purposes: ‘

a. To override specific provisions of law which

AL LS e

- contemplate federal. assistance to raciailv segregated

<:>.‘ {ngtitutions.. Such provisions are contained in the Hill-

) ‘ Burton Act (grants for hospit:al constmction) 42 u.s. C.

.291e(£) ; the second Morrill Act (annual grants to land- .
‘,vgrant colleges), 7 U.S.C. 323; and (by implication) Public .
. Law 815 (grants for school construction in federally im-

pacted areas), 20 U. 5.C. 636 (b) (£), see H. Rep. No. 2810,

... 8lst Cong. 2d Sess. (1950) p. 15. l/ The validity of such

1/ For texts of these provisions see list of Provisions
‘of Existing Federal Assistance Statutes Relatlng to Racial
] Diacrimination, icem 10, infra.




Title VI

. :provisions is in litigation, and is the subject of con- . ka

Jl;flicﬁing-judicial decisions. 2/ Enactment. of TifleVVI

  .w$u1d o&erride all such ﬁséparate but equal“wprovisioﬁs ;u c
ilfdt'the future regardless of the uiéimﬁtg‘;uécome of the
ilpending litigation. o :

“;5 b. To_provide express statutory éugg&ftﬂfor.actigg
..begﬁg'taken by the Executive Branch. As a matter of simple

. jpstiée, pﬁblic funds, to which téxpayers of all races con;
jltributé; ought not be expended tﬁ support or foster discrimi;

‘; natory practices. While the Executive Branch is believed

" 'in most cases to have adequate authority to preclude dis-

. crimination o?.segregafion by recipients. of federai assistance,’

2/ . The Court of Appeals for the Fourth Circuit has held
_ the "separate but equal" provision of the Hill-Burton Act
unconstitutional and has enjoined non-profit hospitals .
which received Hill-Burton funds from excluding Negro patients ‘
‘and doctors. Simkins v. Moses H. Cone Memorial Hospital, '
© 323 F.2d 959 (C.A. &4, 1963). The Court of Appeals for the
. Fifth Circuit has dismissed sults by the United States to
. .~ enjoin pupil segregation'at schools which received Public
. Law 815 funds. United States V. Madison County Board of
Education, No. 20668, decided Jan. 7, 1964. A petition for
. certiorari has been filed in the Moses H. Cone case, and a
. petition for rehearing en banc has been filed in the Madison
County case. .o T - ]




A ' ' . o ‘,..'l.‘it'le vi

. . . enactment of Title VI would clarify and confirm that author;-

L ,;1ty. It would require agencies to act to eliminate raciai"a
discrimination, rather than leave the matter, as now, to

individual agency discretion. It would give the non—discrim-> B

ination policy express statutory sanction, and thus would

tend to ensure that that policy would be continued in future

v

_years as a permanent part of our national policy: L "&v:ﬁ o

RS c. To avoid legislative debate over_ the so-called

“"Powell amendment." Repeatedly, in recent years, amendments '
have been proposed in Congress to bills providing for, or

"};j'.‘ .extending, federal assistance to education, housing and other

. matters, which would preclude assistance to segregated insti- .

‘7gil'f'"tutions. Such amendments have eonsistently been opposed by

l

members of Congress who favored the principle of non-discrimi-

nation, but feared that to raise’ the issue of discrimination
in the particular legislative context w0u1d result in the de-

' AFeat of the pending federal assistance legislation.‘ Title VI

" enables the Congress to ‘consider the overall issue of racial
‘diserimination separately from the issue of the desirability
- of particular federal assistance programs. Its enactment ‘ . ,G

. would avoid for the future the occasion, for further 1egislative
_ " maneuvers of the type described above. It would also avoid any
P basis for argument that failure to adopt a "Powell amendment"
- in connection with a particular program implied a Congressional
‘ approval of racial discrimination in that program. - :
. =3 - ‘ C



"A large number of statutes. provide for federal

Title VI

2, History

financial assistance to states, counties, municipali-‘

E vties and other governmental bodies, and in some cases to

e private individuals or organizations. For a partiél list-

ing of federal programs whlch may involve federal finan-

cial assistance by way of grant, contract or loan, see letter

from Deputy Attorney General Katzenbach to Congressman Celler,bl

.dated December 2, 1963, item 11, infra.

A number of federal assistance statutes, enacted at

“various times”from 1890 to the present, contain provisions

which expressiy preclude racial discrimination, or which

. generally prohibit unfair or unjust dlsctimination. See’

) list of Provisxons of Existxng Federal Assistance Statutes

>'Re1ating to Racial stcrlmxnation, Item 10, infra. Some

of these, in reliance on constitutional doctrines current

" at the time of their enactment, provxded that the furnishing

" of separate facilities which make equitable provisions for

whites and Negroes would be a compliance with their non-

. discrimination requirement.




i
7

" In recent years; several actions have been‘taken by
the President to preclude discrimination in connection with

federal dssistance programs. Executive Order 11063 (Nov.

|20, 1962, 27 Fed. Reg. 11527) requires the appropriate

federal agencies "to take all action necessary and appropriate
to prevent discrimination because of race color, creed or

national origin' in the sale, lease, rental disposition,

use or occupancy of residential property and related facili-
ties which are provided in whole or in part with the aid of

" federal 1oans grants, contributions, guaranties, or insurance.

Disarimination in lending practices relating to such property

is also to bevprevented. (Sec. 101) It authorizes issuance

~of appropriate rule and regulations (Sec. 203) and their

_enforcement by informal means, by termination or refusal

of assistance, or by other appropriate action, (Sec. 302)

Racial discrimination in employment on construction

-'under programs supported by federal financial assistance is

prohibited by Executive Order 11114 (June 25, 1963, 28 F. R.

6485). Prior to issuance of that order a number of agencies




Title VI

. .ad acted to prohibit such discrimznation. 3/ .

Indiv;dual agencies have also taken action to preclude

',rac1a1 discrimxnation in connection with assistance programs

administered by them. For example, the regulations of the

‘ Department of Agriculture prohibit schools or other insti-

tutions receiv1ng donated agricultural commodities from dis-

'f criminating against any person receiving food because of

'7iilhis race, creed or ‘color. 6 C.F.R. § 503. 8(a) and (b)

Repeatedly, in Congress, mendments~have been offered,

’";but not adopted to proposed legislation to extend existing

"'-.-“‘federal programs, or to es
and other matters, which would speci~

tablish new programs, for assistance

"2’t0 education, housing,

d':fically prohibit assistance to institutions or persons engag-

- ing in racial discrimination or segregation. Such amendments,

sometimes referred to familiarly as the "Powell amendment",

3/ See £.8¢» Federal Emergency Adm
. Works, Terms and Conditions (Sept. 15, 1937) Part IV, § 7;
14 C.F.R. § 550. 7(a)(14)( airport construction), and relevant
contract forms of the Bureau of Public Roads, the Public
Housing Administration, and the Rural Electrification Admin-

istrations.

inistration of Public

-6 -
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Title VI

have often been opposed by members of Congress who dxs-
approved of racxal segregation or discrlmlnation, but
who feared that in the particular 1eglslat1ve context
. adoption of the amendment would Jeopardize passage of
o tne bill to which it was proposed.

As introduced, both ﬁ.R. 7152 and S.;1§31 contained a
fitle VI which would have provided simpiy that no federal
assistance law.should be interpreted as requiring assistence
to be furnished in circumstances involving denial of partici-

pation or beneflts, or dlscrlmlnatlon against partlcipants'

zor benefic:.arles, on the ground of race, color, religion

or national origxn. On August 23, 1963, the Attorney ’

General, testifying beforé the Senate Committee on the

Judiciary on S. 1731, presented a revised draft of Title VI.
Title VI of H.R. 7152 is based on that draft, with certain

‘amendments made by the House Judiciary Committee and by the

House.




ritle VI

. The effect of these various drafting changes, and the

p"1ncipal obgections they were designed to meet, can be sum-

. .

marized: as follows:
: '

l; The orginal draft, left it entirely to the discretion
of federal agencies wHethev to take any action to eliminéte
"
" yacial discrimination in connectlon with their programs. A
number of members of Convress, and witnesses bebore Congres-
:sional committees, expressed the view that federal agencies

should be required to eliminate such dlscrlmlnation. In its

"present form Sec. 602 requires each agency to take action to

' 'tnd racial d:.scr:.m:.nation agalnst participants and benefici-

ries of its federal aid progqam, but jeaves the agency some
discretion as to what action it w1ll take.
2. The original draft gave rlse to objectlons that it
'1 woﬁld permit a blanket cutoff of all federal aid to a particu-
‘-blar State because of a single act of dlscrimination or of
| resistance to feceral court orders. It also gave rise to.
objections that 1t permitted arBitrary and non—uniform actions.
Concern was expressed as to the procedure by “which the facﬁ as
to whether diécrimination had occurred would be determined.

These various objections have been met by jnclusion in Secs.

602 and 603 of a number of carefully drawn procedural safeguards.

b




Title VI

| a. Sec. 602 authorizes & partxcular federal agency-v
to’take action only thh respect to discrimination "thh
respect to such program or activity," 1. e., the particular _
program or activity which it is authorlzed to assist.

b. Any nondiscrimination requxrements are to be im-
posed by vrule, regulation or order of general applicabil-
ity." Hence actions taken must be uniform. .

| c. Each such general ‘rule, regulation or order must
'be approved by the Pre51dent.

d. Compliance action can be taken only after efforts
have‘beeo’made to secure voluntary compliance with the
agency'si nondiscrimination requirement.

e. Compliance action can be taken only after a hear-
ing. ‘

' f. Federal aid can be refused or terminated only upon
an express finding that the particular aid reclpxent whose
grant, loan or contract is refused or terminatec-has vxolated
the agency's nondlscrlmlnatlon requ1rement.

g. In every case of refusal or termination of federal
aid under Title VI, a full written report must be éiled
thh the commlttees of Congress hav1ng leglslatlve Jurzs-
dxctxon over the particular proaram or activity, and thirty
days must elapse before the cutoff becomes effective.

..8a..




“

., h. Any refusal or termination of aid is subject

to judicial revzew. . o . ‘ EY

A .
i

: 3. Several clarifications were made in the scope of
Title VI: N

a. The first sentence of Sec. 662 was amended
to make it explicit that Title VI will not apply to
insurance or guranty programs such as F.b.I.C.,

FHA mortgage insurance and guaranties, and the like.
Action has been taken pursuant to Execntive Order
11063 to end racial discrimination in connection with
federally assxsted housing, and that action will not
be affected by Title VI.

b. Reference to "rellglon" was deleted. Discrimi-
nation on rellolous grounds does not appear to have been
a significant problem in connection with federal aid pro-
grams. On the other ‘hand, inclusion of the reference to
religion could have caused unnecessary conoern on the paft
of religiously-affiliated schools reoeiying aid under the
school lunch program; reliéiously-affi}iated organizations
participating in the administration of State welfare pro-
grams receiving aid under the Social Security Act, and
the like.

¢. Programs whose participants and beneficiaries are

outside the United Stateq were excluded. It would be clearly

. 8b -




Title VI

inappropriate,Ainﬁlegislatibn dealiﬁg with a domestic

problem, to require action which could affect the
governmental policies of other countries receiving
foreign aid, and our jnternational relations with

those countries.

- 8¢ -




3. Legality
Title VI is not an exercise of regulatory authofT
ity over activities within the states. Its application
is confined to programs and activities which_receive
;federal financial assxstance, by way of grant, loan or

contract and its validlty rests on the power of Congress

-to fix the terms on which federal funds will be made

'avaxlable.

In extendlnc financial assistance, Congress unques-
tlonably has power to impose such Leasonable conditions
on the use of the granted funds or other assistance as it

deems in the public interest.k E.g., United States V. San

Francisco, 310 U.S.16 (1940); Oklahoma v. Civil Service
i Commission, 330 U.S. 127 142-4 (1942) Since the recipi-
ents of assistance are under no leoal obllgatlon to accept
federal assistance on the terms prescrlbed by Congress,
there is no invasion of powers reserved to the states by
the Tenth Amendment - ““ . [Tlhe powers of the State
are not invaded, since che statuCe 1mposes no oblmgation

but simply extends an optlon which the State is free to

accept or reject." Massachusetts V. Mellon, 262 U.S. 447,

-9 .




480 (1923). Accord:.Steward Machine Co. v. Davis, 301

‘U.S. 548, 593-8 (1537); United States v. Bekins, 304 U.S. -~

27, 51j54 (1938) ; Oklahoma V. Civil Service Gommission,
330 U.S. 127, 142-6 (1947). &/
" In the last-mentioned case the Court sustained the
constitutionality of provisions of thé Hatch Act requir-
ing dismissal, for bolitical activities, of state officials .
. administering programs supported by federal funds. The
| Court stated, "While the United States is not concerned
‘with,‘and has no power to regulate, 1ocalApoIitiéa1 acti-
vities és such of state offiéials, it does have pdwer to
1fix the terms upon which its money allotments to states

shall be disbursed." 330 U.S. ‘at 143, -

" Congress' power to attach reasonable conditioné to

" its grant of financial assistance may be exercised by

general,_across-the-board legislation. Examples-of such

v

&f Grants-in-aid given on condition, are essentially

eontractual .in nature. McGee v. Mathis, & Wall, 143, 155
(1866) ; Burke V. Southern Pacific'R.R. Co., 243 U.S. 669,
679-80 (1914) . Loans and contracts are also clearly con-
tractual. Congress has plenary authority to prescribe
the terms on which the United States will contract, and
the exercise of that authority involves mo invasion '
of rights reserved to the States by the 10th Amendment.
E.g., Perkins v. Lukens Steel Co., 310 U.S. 113, 127-9
(1940) . C o

‘ | - 10 -




o Title-Vi -
‘ f‘eoxslatlon are the. &Jork Hours Act of 1962 (Publ:.c I..aw
. 87-581,".76 .Stat. 357) and the Anti-Kickback Act of 1934
, (18 U.S.C. 874, &1 U.S.C. 276c) both applicable generally
. to éontracts for work financed by federal loan; or grants,
‘ '_and the Hatch At (5 U.S.C. 118k, 18 U.S.C. 595) applicable
generally to actlvitles financed by fedelal 1oans or grants.
The constitutionality of the Hatch Act, as. applled to state N
programs sunported with £ederal funds, was Sustalned in

Oklahoma v. Civil Service Comm1531on, supra.

The effect of Title VI would be prospeculve only.

V ‘Sed. 602 authorizes each agency to adopt nondiscrimination

réquirements, by rule, regulation or order ofﬂgeneral appli-
cability;.and t§ terminéte assistance or take other appro-
'priate action to secure compliance with.such requirements.
Such requlrements would be applicable only to assxstance
glven after their effective date. Hence no question would
“_ arise as to the authority of Congress to attach new condi-

tions to granté already made or other assistance already

given. i
' ‘

There can be no doubt 'of the power of Congress to

prohibit racial discrimination in connection with programs

- 11 -




- authorized by it.. Cenoress has prohxblted racial dlscrxm-

* ination in connection with certaxn federal assxstance pro-
grams . See ennexed 1ist of Provisions of Exxstxnc Federal

. Assiseance Statutes whicit Relata ﬁo Raaial Discriminacxon.
Similarly; in the exercise of its power to reOulate EOmmerce,
Congreee has prohlbxted rajust dlscrlmlnatlon by rallroads,
bus lines. and airlines; those pthlbltlonS have been con-
'strued to prohlblt raclal discriminationlor segregatlon, A
and, as SO construed have been sueﬁained by che’couyts.

Mxtchell V. United States 313 U.S. 80 (1941) (railroads);

Henderson Ve United State~ 339 U.S. 816 (1950) (railroads);

Boynton Ve United States, 364 U.S. 454 (1961) (bus lines);

Fitzgerald V. Pan Amerlcan World Airwaxs; 229 E.Zd 499
" (C.A. 2, 1956) (airliﬁes); United States v. City ef Mone-
gomery, 201 F. SupP- 590 (.D. Ala., 1962) (airlines).

- As noted in p01nt 7 the Executive Braqch has taken
a number of actions to p*eclude racial " discrimination oY
segregatlon in connectioX with federal assistance programs.
The valxdlty of these actions has not been Judicially

challenged. it is well—aettled that, except to the extent

- 12 -




Congress may have,fgquired or prohibited certain égtioﬁ,’
the Exécutive Branch has discretionﬁto impose such éon-
'ditions and requirements as it deems appropriate in
entering into contracts and agrecmenﬁs. I A

e

States V. Tingev, 5 Peters 115, 127 (1831); United States

. yv. Linn, 15 Peters 290, 315-6 <1841);'United States V.

"

Hodson, 10 Wall. 395, 406-8 (18705 Jessuo v. United States,

106 u.s. 147, 151-2 (1882); Muschany V. Unitéd States, 524 -
| y.s. 49, 63 (1945); Kern-Limerick. Inc. v. Scurlock, 347

U.s. 110, 116 (1954); Arizona v. California, 373 U.S. 546,

580 (1963). 5/ By enacting Title VI, Congress w§u1d thus

qbnfirm an authority which the Executive. Branch is now

exercising in many areas, and is believed to have ample

power to exercise.

Indeed; a strong argument can be made that the Consti-

. tution raquires that programs and activities receiving
significant financial agsistance from the United States

refrain from racial segregation or discrimination. The

5/ As to the contractual nature of grants, loans
and other financial assistance, see note 4, supra.

- 13 -




‘Fifth Amendment préhibits racial discrimination OT Segre~k“
gation by the United States, at least in the absence qf'a‘
'comﬁelling justifiéétidn;' Boliinq v. Sharpe, 347 U.S.‘497‘
(1954); cf. Hirabavashi v. United s:a'ces;, 320 U.S. 81,

100 (1943); and sece Steele V. LOuisQille and Nashville

| R. Co., 323 U5 192, 198-9 (1944). The srohibitions of
the Fourteenth Amendment against rac{gl diéérimination by

the states extend to governmental action "designéd to

perpetuate discrimination." Egilwav'Mail Ass'n v. Corsi,

i lway tlas s Ses—

326 U.S. 88, 94 (1945). They may extend to actions of

private persons.and organizations if the government pér—
ticipétes in those actions. Cooper v. Aarom, 350 U.S. 1,
4 (1958). 1If the goverhment; through such an arrangement;
can be said to nave "eleeted to placé its power, prestige,
and propgrty behind the admitted discrimination,"-the

- courts may deem it a "joint participant" and hold the
segregation or discrimination unlawful, Burtonbv. Wilming-
. ton Parking Authority, 365 u.s. 7&5; 724, 725 (19615.

In such circumstances, the government ﬁ;§ be under a duty
to take affirmative action to preclude racial segregation

or discrimination by private entities in whose activities

- 14 -




Title VI

't is a participant; Burton v. Wilmington Parking Author-

o ity, supra. _ ,
In Simkins v. Moses Cone Hospital, 323 F.2d 959, de-

s

cided Nov. 1, 1963,.the U.S. Court of Appeals for the Fourth
_ Circuit applied these principles to hold that the Fifth
Amendment prohibited racial discrimination by non-profit
hospitals which had received federal construction grants.'
'VOne factor relied on by the court was the "massive use
of federal funds." 323 F.2d at 967. The court emphasized
that the application of these constitutional requirements.v
o particular federal assistance programs will de?end on
‘\e particular circumstances. 323 F.2d at 967.
' Nevertheless, the decision, and the general trend
of the authorities which 1t cites, indicates that, as to
many of the federal assistance programs to which Title
Vi would apply, the Constitution may impose on the
United States an affirmative duty to preclude racial segre-
gation or discrimination by ‘the recipient of federal aid.:

In~exercising its authority ‘to fix the terms on which

B !

f.15 -




Title VI
&éderal funds will be disbursed (see Okla‘noma v. Civil Service

ommission, supra), Congress clearly. has power to 1egisiate

so as to ensure that the federal government does not become

1nv01ved in a violation of .the Constitution.

There 1s no Constitut;onal right to notice and hearing, e

or to judicial review, in connection with actions terminating
or refusing to grant or continue financ1a1 assistance. The
power of the United States to fix the terms and condltlons

on which federal funds will be made available includes the
power to establish such procedures for passing on applications
for assistance, and for terminatzng or withholdlng assistance,

s appear to it appropriate. Except where Congress has pro-
vided by statute’ for judicial review, courts have not undertaken
to review actions of federal officials refusing or termlnating
grénts, or otherrise relating thereto. State of Arizona V.

Hobby, 221 F. 2d 498 (C.A.D.C. 1954); see City of Dallas v.

Rentzel, 172 F. 2d 122 (C. A, 5, 1949); Clement Martin v. chk

' ngg., 97 F. Supp. 961 (W.D. Pa., 1959); cf erkins v. Lukens
Steel Co., 310 U.S. 113 (1940). Nor have the courts required
thé}executive department or agency to hold hearings. Thus, the
provlsions‘of Secs. 602 and 603 with respedt to findings, hear-

ings and judicial review, go beyond anything required by the

‘ons titution, . 4

- 16 -
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Title VI

‘ 5. .Scope _
) ’  Title VI applies to programs of federal f:.nanc:.al assist-—
ance by way, of grant, loan or contract.' A part1a1 lisging of
'.such programs is ‘attached to the letter from Deputy Attorney
General Katzentach to Congressman Cellef, dated December 2,
'1963, item 11, below. It identifies approximately i70 line
~ items in the budget that may be affected.
In fact, however, as Mr. Katzenbachfs'letterhindicateg;
:teﬁattment of Title VI will have little or no effect on ménj
of the federal assistance programs which coﬁé within.its terms.
'~Thls is so because the great majority of such programs elther
'urese;nt no p:.act:.cal pOSSlbllle for racial dlscr:.m.nat:.on
against participants in or beneficiaries of the program, OY
' .-are presently béing administered in ways ;hich adéquately guard
'against such dlscrlmlnation. AIn addition, in those cates in
‘:fwhlch Tltle VI wzll have anr effect, its effect may be much more
:1imited‘than that which its opponents would atCrlbute to it.
h, Title Vvaill not prohibit all forms of racial discrimination
t& a recipient of federal funds. It only prohibits discrimination
‘ against those persons whom Congress regardeé aé participants
and benef1c1ar1es of. the particular federal a551stance program.

The practlcal scope of Title VI can best be 1ndicated by

.:onSidering its application to particular subjects.
' - 24 -
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" a. Social securltv. veterans? pensions and similar
direct federal payments. Social security benefits, under
Tiﬁle II of the Social Security Act, are paid'direccly by
the United States to the ultimate beneficiary. ‘Tﬁe United
States does not now discriminate, on grounds of race, in
paying soéial security benefits or in determining eligibil;

ity for.such benefits. It could not. Neithér the Act nor

the Fifth Amendment would permit such discrimination. And

'it is irrelevant, to the purposes of the Social Security

Act, what the recipient of the beneflt does thh the money

‘eceived. His employees, or customers of his business,

are not participants in or beneficiaries of the Social
- Security program. Hence Title VI will have no effect on

federal Social Security benefits.

For like. reasons, Title VI will not affect veterans?

compensation and pensions, civil service retirement, rail-

-road retirement, and similar pfograms involving direct pay-

ments from the Unlted States to the beneficiary.

~

b. State welfare programs. A number of welfare pro-
grams, administered by the staﬁes, receive federal financial

assistance, These include unemployment compensation, and

*uch state programs as old—age assistance, maternal and child

- 25 -
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.welfare, and aid to the blind and disabled, ‘all of which

receive federal grants under various txtles of the Soc%al
" Securify Act. Title VI will not authorize 1mposition of
any requirémentélon the ultimate beneficiaries of these
, welfare payments, for the same reasons already.discussed
'.:under the preceding heading. But it will feéult in require-
;.,: ments that the state agencies administering these programs
'-l refraxn from racmal discrimination in the allowance of o
. beneflts and in treatment ‘of beneficiaries. For example, 
a state agency admlnistering an unemployment compensation
..program whlch partlcipates in the federal Unemployment
Y Trust Fund, would be prohiblted from denying payments to
otherwise eligible beneficiaries because they were Negroes,
or because they had participated in voter registration
'driVes or sit-in demonstrations. The state agency would
"{ also be prohibited from maintaining segregated lines or
’~‘“ waiting rooms for, or otherwise differentiatiﬁg.in its
-'treatmént of, white and negro beneficiaries.
¢. Housing. Title VI will have little\or no effect on
federally assisted housing.. This is so for two reasons. First,
much federal housing assistance is given by way of insurance
or guaranty, such as' F.H.A. mortgage insurance and guaranties.
‘Such programs are not covered by.Ticle VI, and hence will not
" ’ .26 - '
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be affected in any way by enactment of Title VI. Second'
.n those cases where housing assistance is given by fedez.al L
‘grant or loan, such as‘loans to publlc housing and urban E
renewal projects, Title VI will require that the public ‘bodies
. or private entities receivinz the benefits of any such lqan
refraih from racial discrimination, However, like require-
vments are already in effect under Executive Order 11063, Hence
Title VI will merely give statutory support to the regulatiens
already in effect as to these'programs. M
d. Employment |
wWhether and to what extent Title VI w111 affect emplo/ment in
.ct:iv:.t:.es :cec:e:u.vn.rv7 federal assn.stance will depend on the
-'.;‘ature and purposes of the partn.cular federal assistance proaram._
Farm employment would not be affected by Title VI.
&he various federal prozrams of assistavce to farmers, such

as acreage allotments under th\_ Aar:.cultural Adjustment Act,

.
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- were not;intended to deal with problems of férm;employment!
Aand farm employees are generally not part:.cipants in or
beneficiaries of such programs. Hence Title VI would not
guthorize‘imposiéion of any requirements under these pro-
grams relating to racial discriminatién in farm‘employment,
On the other hand, stimulation of employment is Eypically
" a Significanc purpose of federal grants for constfuction of

highways, airports, schools and other public works. For ex-

:'vamble, in Sec. 12 of the Public Works Acceleration Act of

' 1962, 42 U.S. C 2641 (a) Congress found that acceleration of

" public works constructxon, 1nc1udlng constructlon assisted

by federal grants and loans, was "necessary . . o to provide
immedlate useful work for the unemployed and. underemployed."
Congress has generally requlred paymenc of prevailing wages,

and adherence to the 8-hour day and &40-hour week, on such ccn-
struction. Where fédéral funds are made available in order to
provide jobs, it would be‘unconscionable to permit racial dis-
crimination: in the availability of these jobs. Racial discrimi-
nation in construction financed by federal grants and loans is

now prohibited under Executive Order 11114, Title VI would not

result in imposition of new requirements for such construction

employment, but would give statutory support to action already

being taken.




Title VI

o Employees and applicants for employment .are the primary

. wvices. Tlule VI would thus authorize adoation of reaulatlons
req,uir:m'y the elininauion of racial discrimination in referral
practices, treatment of job applicants, etc., by such state

‘employment services recejving federal funds, For like reasons,

it would authorize action in connection with federally assisted

. yocational training programs.

_In this area there is some overlap between Title VI and

Both Titles call for initial reliance on voluntary

Title ViI.
iméghods for achieving compliance. If such methods fail, then

‘he department or agency administering a federal assistance .

-‘rovram would consider the availability of a2 suit under 'ritle
VII in determininc what means of obtainlng compliance w1th its

nondiscrimination requirement would be most effective and con-

sistent with the objectives of the federal assistance statute,

é. Education o R . . |
The policy of Title VI wquld also be applicable with respéct to
- "jmpacted area' schools receiving federal viants under Public

Laws 815 and 874.' Racialésegregation at such schools is now
prohibitéd by the Constitution. The Commissioner of Education |
would be warranted in relying on any existing plans of desegre-

g
‘itigation by private parties or by the Attorney General

ation which appeared adequate and effective, and on .

- 29 -
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elimination of racial discrimination with'rcspcct to teachers

in educatzon programs, the administs cator of the Hill-Burton

prowran night be JustlflEd in adopting regulaLLonu deallnw‘

with discrimination with rGSPect to the proLcJJional staff of

a hospltal, i.e0, doctors and nurses.

In making grants to medical schools, ho»pltﬂls and others

" to promote knowledge and training in the field of health, the

fedexal government could require freedom £rom racial discrimination

agaxnst part1c1pants in the program, just as in the case of other

‘forms of assistance to education and training.

Banklng, Title VI, comtrary to the arnumcnts of some qf

its opponents, would have little if any effect on banking.

Programs of insurance of bank depo,i ts, such ag FDIC, would not,

‘be covered; they are expressly excluded as insurance programs.

Other. The application of Title VI is limited ;o'persons in

the United States. Thus it would not affect the admlnlstratlon

.

outside the United States of foreign 2id and other intergational

programs, Title VI is also not intended to affcct programs of

assistance to American Indians, or to affect the special histor rical

and leval status of smerican, Indians under the Constitution and

~

Treatles. The granting of direct benefits to Indians has mever

a

been thouOht to bv/dunlal of Constltutlonal yighcs under the Fifth

Amendment. Indiens receive certain special adst istance because

of historical considerations, treaty obligations, and moral com-

mitments, and not because of their race, color or mational origin

- 32 -
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e . 6. Objections

a.. "Punitive" wyindictive." In the House, a concerted

 attack was made on Title VI as"punitive'" or nyindictive.”

E.g. Cong. Rec. , Feb, 7, 1964, p. 2399; see also pp. 2382,

.- 2394, These characterizations scem premised on the assumption

'.chat the intent behind Title VI is to deny to the South the
benefit of soclal welfare programs, and to punish entire :
states for any act of discrimination committed Wlthln them.

.The argument wrongly attributes to Title VI the intention re-
flected in the suggestion of the Civil Rights Commission in

.April 1963, that all federal funds in Mississippi be cut off

.because of: the resistance to federal court ‘orders and federal

thority then being offered by the Governor of Mississippi.
The argument ignores both the purpose of Title VI, and
- the . limitations carefully written into its language.
The purpose of Title vI is to make sure that funds of

' the United States are not used to support racial discriminacion;

In many instances the practices of segregatlon or discrimination,
which Title VI seeks to end, are unconstitutional. This is

) clearly so wherever federal funds go to a state agency which

s



..j'!ages in racial discrimination. It may also be so where 4
'*,iedersl funds go to support private, segregnted institutions,

’f'under the’ decision in Simkins V. Moses H. Cone Memorial Hospital,

"v;323 F: 2d 959'(C.A. 4, 1963). In all cases, such discrimination
is contrary to national policy, and to the moral sense of the '
’nation. Tﬁus, Title v1 is simply designed to ensure that .
f.ederal funds are spent in accordance with the cOnstitution.
and the moral sense of the nation. _ |
Moreover, the purpose of Title Vi is not to cut off funds;_v“
but to end racial discrimination. 'rhis purpose is reflected A
‘V .the requirement that any action taken by the federal de-v:'
e g:tment or agency must be “consistent with the achievement:
',of the objection of the statute authorizing the financial )
:vassistance in connection with which the action is taken._
. Im general, cutoff: of funds would not be consistent with the
wifobjectives of the federai assistance statute if there are
_available other affective means of ending discrimination.
: .And Sec. 602, by authorizing ‘the agency to achieve compliance
‘"by any other means authorized by law" encourages agencies
- to £ind ways to end racial discrimination without refusing or

terminat ing ass istance.
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N

-f: Title Vi does not confer a "shotgun” authority to'cut

,o££ all federal ald to a state. Any non-diacrimination requireA
‘fment an agency adopts must be supportable as tending to ‘end ’
‘;3racia1 discrimination with respect to the particular program
ox activity to which it applies. Funds can be cut off only

lon an express finding. that the particular recipient has failea
‘tfto comply with that requirement. ‘rhus, Title VI ‘does not |
authorize any cutoff or limitation of highway funds for ex-
ample, by reason of school’ segregation. And it does not .
4~authorize a cutoff, or other compliance action, on a state-
.ide basis unlesq the state jtself is engaging in discrimina-
"f.ion on a state-wide basis. For example, in the case of grants
-to impacted area schools, parate compliance action would ‘have
p?to be taken with respect to each school district receiving a
:T;;J grant. o C v o % , |
Finally the authority to cut off funés is hedged about
" with a numbexr of procedural restrictions. |Before‘ffunds would
.kit‘be cut off, the following would have to occur' (¢9)] the agency
ST must adopt;a nondiscrimination requirement, by rule, regulation
‘ or’ order of general applicability, (2) the president must ap-.
~ prove that rule regulation or order; (3) ‘the agency must

‘advise the recipient of assistance that he'’ is not complying
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) ":ith that requirement, and geek to secure compliance iiy&olun-!- —
.f:tary means} (4) a hearing must be held before any ﬁormal ‘ o
';.f?compliance action is taken; (5) the agency may, and in many
‘°cases will, seek to secure compliance by means not involving:
“a cutoff of funds; (6) if ‘it determines that a refusal or
H::itermination of funds is appropriate, the agency must make an
ﬁexpress finding that the particular person from whom funds
ﬁxare to be cut off has failed to comply w1ch its nondiscrimine- .
'"-ition requirement‘ (7) the agency must file a full written o
.7'report with the appropriate CongreSSLonal committee and 30
‘lays must elapse° (8) the aid recipient can obtain judicial

.review and may apply for a stay pending such review.

b.' ".gra'nt' 'of sweeping new power to the executive branch 5
,:It‘ has been argued that 'ritle Vi would confer sweeping new
" authority, of undefined scope, to federal ‘departments and

agencies.' In fact, the opposite is the case._ Most agencies'

extending federal assistance now have authorit); to refuse or"
‘terminate assistance for failure to comply ‘with a variety of
réquirements improved by statuteé or by administrative action,

This existing statutory authority is, however, not surrounded

by the procedural safeguards for which Title VI provides.

)
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For example, the Hill-Burton Act provides that an applica-

‘ion for a grant for hospital construction must contain, inter

alia, (1) plans and specifications in accordance with regula-
tions adoptedfby the Surgeon General; (2) ;easonable'assurance‘
that the applicant has titleAto the site; ‘k3) reasonable
assurance that adequate ﬁinancial support will be available
for the construction, maintenance and operation of the project;f
(4) reasonable assurance that prevailing wages will be paid to‘
. construction workers~ and (5) assurance that the hospital
will be operated in conformity with requirements of an ap-
‘proved state plan and of the Surgeon General's regulations
Qrohibiting discr;imination on account of race, creed or color,
-Qnd reqniring that needed facilities be fcrnisned persons un-
able to pay; andgéé) as5qrance of compliance with state standards
for operation and maintenance., The Surgeon{General must find
'that the pro;ect is entitled to priority over other prOJects
in the State. If the application fails to meet any of these
N requirements, the Surgeon General will not approve it, The
State agency is entitled to a hearirig before the Surgeon
General prior to final disapproval;.the(hospital applying for
a érant hae no statutory riéht to a hearingf 42 u.s.c. 291h;

The State;agency can obtain “judicial reviewj the hospital cannot., -

“‘2 U.S.C. 291j. SR




. ) ‘ ; Vllvv'?.'.;ri'tl'.e VI‘ L

. ‘ - . After a grant has been approved, the Surgeon General
I:L‘f/may terminate payments under it if he finds (1) that the
state agency is not comply:.ng substantially with the state )
"plan or the Surgeon General's regulatlons' or (2) that any
. funds have been diverted from the px..rpose for which they
were paid; or (3) that any assurance_in the appli.cati.on ’fi.s
not be:.ng or cannot be carr:.ed out?; or (%) that there is a
" substantLaI failure to carry out the plans and specifications;
g or (5) that adequate state funds for administration of the
: g :’state plans are not being provxded Payments can be' wi.thheld
.until there i.s no l.onger a faxlure to complly ot' if complianee _
.i.s i.mposs:.ble until federal. f\mds diverted or improperly
' expended are repaxd 42 v, S.C. 2913(a) The state can ob-
‘ :.tai.n judicial review of such a termi.nat:.on, the hospital
receivi.ng the grant cannot. 42 U.S. C. 291j(b)
\ ’rhe Surgeon General is given general author:.ty to "mgke
such admi.ni.strative regulations and perform such other functions
as he finds necessary to carry out” the Act. 42 U.S.C. 291k.'
Hi.\s‘ regulations ‘are voluminous and detailed." See 42 C.F.Re

' Chapter 53.

. 38 -
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' ‘ As applied to the Hill-Burton Act, enactment of T:.tle
Vi would simply delete the'present provision that furnishing)n
- of "separate but equal” f8¢111tles will satisfy the statutory ," _:f:ff}
non—discrimination requirement -- a provision which one court | -
" has held unconstitutlonal and separable. it'wauld conter no
new authority to refuse a grant or terminate payments there-
under, But it would (1) afford the hospital a hearing and .
ijudicial review in connection with a refusal or termination
of a grant; (2) require a report of any such refusal or
termination to}be made to Congress; (3) require efforts to
‘achieve velantary compliance; and (4). reauire Presidential
.approval of the Surgeon General's regulations relating to.
nondiscrimination. .
, ,,[jfhe patterns-of the School Construction Act, Public Law.
'815; 20 U.S.C. 631 gg.ggg;,iand the Library Services Act k
of.1956; 20 U.S.C. 351 et 333: are essentially similar. So’
are the grant-in-aid brovisions of the Social Security Act;
except that'they do not authorize judicial %evieezi

. . Lo ' :
The foregoing statutes spell out in sohme detail criteria

for approval and disapproval of a grant, anh for terminating

or withholding payments thereunder. Many federal assistance

statutes are cast in more broadly discretionary terms, A .

‘ |
. . '
. '
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‘ For example, the Secretary of Labor is‘_ authorized to make
.gr.ants to state employment: services if he finds t‘nat the stete‘
plan is- .mreasonably appropriate and adequate to carry out” the
"purposes of the federal 1aw. 29 U.S.C. 49 g. He is empowered
to determine whether the st.ate employment service is conductedv
in accordance with his rule% and regulations, and to withhol_.d
payments if he determines that the state "has not properly ex-‘
pended the monies paid to it.m Provision is made for notice '

. in writing to the state, but not for hearing or Judicial re-

vs.ew'.' 29 U.S. c. 49h.

:“' " Another common type of prov:.sn.on is that in the School

unch Act which simply provides for payments to states nin
accordance with such agreements, not inconsistent with the
provrsions of this chapter, as may be entered into by the Secre-
tary [of Agriculture] and Such State educational agency. 42
U.S. C. 175b. “Funds are paid by the states to public and private
schoois in accordance with further aoreements which must also
" be apprcved by the Secretary. Implicxt in the authority to
enter into agreements is the further authority to refuse a
grant to a state or school which refuses to agree to termsﬂ

approved by the Secretary; and to terminate assistance for

‘failure to comply with the agreements entered into. No 'provision

- 40 -
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‘s made in the statute for notice hearing or judici.al review.ﬁ/

" Broad discretion to specify the terms on which grants
will be made or refused, and payments thereunder thhheld’or
-e:termxnated is conferred by the Act of Sept. 16, 1958, 42 U S.C.
V.1891 authorizxng the head of each federal agency to make
figrants to non-profit colleges and oraanxzations for the sup-
ff-port of basic scientific research where it is deemed to be
v?f;finufurtherance of the objectives of the agency. 42 Ugs"c: 1891,
T Thus, 1t is evident that the kind and degree of disaction '
L conferred by Tltle VI is narrower, and more'carefully 11mited“
‘ . by procedural safeguards, than that whxch Congress has fre-
; 8uent1y prov:.ded in federal assistance statutes.

o c: Interference with private busxness. Title VI has

been attacked as a sweeping 1nterference with private business
and individual rlghts. The fact is, however, that Title VI
‘is not a regulatory meaSure~ it is an exerclse of the unquestioned

power of the federal government to "fix the terms on which [federal

X/ The regulations of the Secretary of Agriculture expressly
provide that "Any State Agency or auny school may be dlsquallfled
from future participation if it fails to comply with the provi-
sions of this part and its agreement with the Department or
the State Agency. This does not preclude the possibility
_ of other action being taken through other means avaxlable where
necessary « o+ o " 76 F.R. § 210.19. .
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' .i\ds] shall be disbursed.”' Oklahoma v, Civil Servi.ée com-

sion,'330 u.s. 127, 143 (1947). No recipient is required

. to accept Eederal aid. If he does so voluntarily, he must

’ ,‘take it on the conditions on whlch it is offered See point

<. 3, above. And it should be emphasized that Title VI does not

involve any new extension of federal auchority, it merely
'prescri.bes the manner in which exxstxng federal programs will

be ,{administ’ered.'




V‘1'actions additional legislative support: And the procedural

Would Title Vi apply retroactively? ' j , - K/ E ietro-f‘
No. There is no intention to deal with past conduct

- which was not contrary to any regulation or other require-

fl'date;. 4

. What effect will Title VI have on those programS, as to ﬁxisting'
,dehich a nondiscrimination policy is already in effect?
Agb_If an agency has already adopted and is applying such
: regulations and requirements as are appropriate to end

: discrimination, Title VI will not require it to do any-

~ thing more than it is already dorn _ It Wlll give its

safeguards of hearings, express findinos, judicial review,

Coipitle v

l 7. Questions and Answers

N
&

activitx"ff

.ﬂ ment of the federal agency at the time it occurred, ISection
l602 provrdes for the adoptron of new requirements by rule, |
'regulation or order of general applicability. Such require-
”»ments would be prospective in effect, and WOuld apply only '

. to grants, loans and contracts made after their effective

Programs

and report to the Conare551onal committees "would be ap-

- plicable to actions taken after its effective date,

3
i
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. . o .
assistance from a.Sstate which resists enforcement of of all aid =
federal court desegregation ordexrs? { : . o a state

. . ritle VI

Would Title VI authorize the withdrawal of all federal Withdrawai:'J

-

No. Any action taken by a federal agency under Title

VI must be action to effectuate Title VI with respect

to the particular program or activity which that agency
assises and with reépec; to which the action is taken.
Assxstance may be cut off only on an eipress finding
that the recipient has failed to comply with a require-
ment of geﬁeral applicability which the agency. has adopted
to implement Title VI in its own program of assmstance.
Thus aid in one program would not be cut off because of
‘discrxmlnatxon in some other program, nor would assistance
to onevrecipient be cut off because another recipient in’
the same locality enoaged in dxscriminatlon. Moreover
any cutoff is subject to hearings and judicial review,
and a report must be filed with the appropriate committees

of Congress. ‘

Seccion 602 permits an agency to seek compliance with other means
its nondiscrxmlnatlon requxrenencs eithler by terminating authorized

aid or by use of Many other means authorized by law.” by lav

What‘does this latter phrase meanv'

- b -




" out jeopardizing, even in limited fashlon, LtS basxc

o . '_“Titlevi‘

~ 1: means only that an agency may use such enforcement.
 powers as it may already have under existing law. it
“'iS'desirable to give each agency some flexxbility to choose
_:those ﬁeans of effectuating the policy of Title VI which
‘i‘will belmost approprlate to the cxrcumstances of its
_-program. In many cases, some alternatxve to a cut off
.c;or refusal of funds may be found under existing law, -

cwhich will enable ‘the agency to achxeve compliance w1th-

.program obgectxves by termlnatxng or refusxna ald Thus,

;if an agency's nondlscrxminatlon requxrement is embodled

in a contractual commitment, the aoency may be able to

brlng suit to enforce its contract. An agency with power

‘to approve or dlsapprove constructlon plans or standards,

as a condition of grantxng aid, could refuse to approve

Afany facilitxes which would be. seoregated in use. Possibly'

:‘_it could disallow additional costs lncxdent CO maintaining

segregated facilities. All such actxon, however, would

~

'have to be based on powers conferred oh the agency by

some legal authorlty other than Title VI.
Does, "the phrase nshall be consistent with the objectives consist-

oE the statute authorxzxnv the f;nancial assistance,” in e“CX thh

- 45 -
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‘ section 602, mean that any agency could continue indefinite-k‘

" T
ly assistxng a segregaced actxvxty, on the ground thac to

sc°p assisting it would defeat the obJeccives of the under- l

"éf;tut

“‘Lying statute?
A: No. Title VI is a clear legislative mandate to end

‘racial discrimination with respect to participation in

' »and feceipﬁ of benefits of federal assistance ptogramé;-

‘~IC'requires all agencies to take action to effectuate that

’mandate. The quoted phrase does, however, emphasize chat,
: in implementing Title VI, an agency should not unnecessarily
‘ .Jeopard.i‘ze j.ts basic miss:.on. For example, i.n an emergency |

- . : ‘,sit:{.'\:écion,'the overridiﬁg need may be to provide assistance
i which will protect ﬁeéith and.safety.: While the federal
R égency should take action to prevent fﬁture recurrence

of any form of discrimination in connécti&n with:the ad-
" ministration of its assistance, it migﬁé be'justifiéd_in

a particular emergency in using whatevéf ﬁachinefy is'v

aQailable to provide éfompt assistance. The Mconsistent

with"” phrase also emph;sizes that‘ap a;éncy should not

adopé requirements which are unreléted to tﬁe basic pur-

poses of the statutes which it is administering and which
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‘ao not affect those persons whom Congrese eegafced es
' the participants and beneficiaries of its program.
| suppose a State or_lecality, in' administering unemploy— IEEQSEQEEEQ;
k ment compensation, requires its offices to maintain of'reciéi- g
separate waiting lines‘for white and Negro recipiénts; ‘ eﬁés‘df nn-
_wOuid all workmen's compensation payments to the‘étate eméiozmenﬁ’;
or locality have‘to be terminated? . ] ,  ;conéeneation;
Such separate lines would clearly be inconsistent with o o
Title VI. Hence the federal agency would have authority -
" to cut off all unemployment essistance untiy this form; |
“of segregation wasg ended. However; it is ndt.expected-
. that such a drascic step would be taken. Title VI is
‘not intended to be punitive- to deprive all recipients
of aid could result in great harm to many innocent indfvi- ‘
v‘duals who desparately require assistance. Thus, for ex-
ample, the agency might prov:.de that cerr.ai.n adminiscra-
tive costs would be disallowed if such a segregatlon‘
practice were fpllowed. Or it might obtain contractual
agreements fron the States not to engage in such segreéa-
tion, and bring suit to ‘enforce the contrace. In general,
it is expected that federal agencies. would not cut off

assistance where other means of enforcing nondiscrimination
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.

';i'dreouirements could be found, Before taking any compliance o
‘f‘haction the agency w°uld have to (1) try‘to’obtain.éomplianeelyiij
"d;by voluntary means (2) afford the scate agency a hearing,.;

- and (3) if £unds are to be cut off file a written report

'{;with the appropriate Congressional committees.

fffIf a number of localities in a State discriminate in Cut off

"fconnection with a program receiving Eederal financial of assist—

 ———r

‘;fGassistance, could all assistance to the State under the ance on a_

B !program be cut off? Would the same result follow if state-wide,‘
Lonly one city or town in the State practiced Such discrimina— Eégié:
It would depend on the circumstances and the way in which

h;dthe federal assistance is administered Under section 602'

"’-assistance could be terminated or refused only to a "re-, B
icipient as to whom there has been an express finding of

‘ ,failure to comply” with a nondiscrimination - requirement

,;adopted pursuant to that section. If, under a particulax

. . program, the State is the recipient then action could be

;taken with respect to the State on a finding of failure
. by the State to comply’ ‘with such a requirement.' 1f the
. discrimination were required by State law, or by a plan

approved by the State, a federal agency might be Justified




A

“in concluding that all recipients of aid in the State would ) o
'discriminate, without having to make separate investiga—

" tions and findings as to each locality receiving aid,

.v-.,','ritl,e 'VI. o

In most cases, however, a separate finding and order as

to each particular locality would probably be necessary.

:sThus, ‘absent some basis for finding that the State was
“tresponsible for the discrimination, it would be expected

" that action would be taken only thh respect to the local
 :unit or units (g,g., the cities, towns, or countries) actual-
- 1y involved.'

EWOuld assistance be cut off to a private institution Segregation

Lot
h

jwhich engaged in segregation, where thelsegregation is reguireq_ox

!

| required by the State? ’ o c »stste

The requirements of Title VI apply "notwithstanding any

' inconsistent provision of any other law." Moreover, any

“be unconstitutional: Hénce no such state law or policy

state law or poliey requiring segregation would cleariy

.

would excuse a failure to comply with a nondiscrimination

- requirement imposed pursuant -to section'602. Whether a

nondiscrimination requirement is appropriate and whether

_ aid would be cut off, or the nondiscrimination requirement

" would be enforced in some other way, would depend on the S

circumstances;
) - 49 -2
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1f any agency administers two aid programs; and a person Différeng

‘or entity who received federal funds ‘under both enégges ‘programs

i

" in prohlbxted dxscrimxnation in connection wxch one and

,“not che other, could aSSLStance be cut off as to both ‘

-

fprograms?

-No; There would have to be a findxno of dxscriminatlon

; in connectxon with each program undex which aid is
:terminated or refused
| Would federal milk or school lunch programs be termznated Milk and
-:because a school was segreoated9 ‘ , o ‘school lunc
programs
The federal agency could require that the school dxstribut- :
ing milk and lunches refrain from segregaCLon, 1t would
_have legal authority to enforce that reouiroment by termlnat-
ing or refusing aésistanoe;_ But it is not expected that ’
such programs would be tefminaced so long as milk and food
‘were made equally avaxlable to white and Negro children .
alike., Such termxnation would be inapproprlate in view
of the fact that other means of ending segregation were
. avaxlable which did not involve denying needed food to
growing children., It would be more approprlate, and more

consistent with the objectives of the milk and school

lunch programs, for example, to rely on Suits by parents
prog ’ s Yy Yy P s




B Title VI

o by the Attorney General under Tltle IV of H R. 7152, ._‘

" as the method of brlnnlna an end to seerenatlon.
»Aﬂain, it should be emphaslaed taat beto:e any funds
: could be refused or termxnated tnere would have to be
1(1) an effort to obtain compllance by voluntary means,
: (2) a hearing, and (3) a full.reporc to the approprlate
:’ Commlttees of Conoresa. ' o ‘ B |
Last April, President &enneoy stated he was opposed to heﬁnedx's’

views on
cutting off 21l aid to states that enoage in some f£Orm oyt-off of

of racial segre«atlon. Has the Admznzstratxon chanaed assistance
1; its v;ews’ ‘ | V
-The Admlnistratlon has not chaneed its.views in this
respect. Under Title VI assistance under one program
‘lbicannot be cut off because tbe-e is di;cr mination 1n
another pxooram. Therefore the Title does not provxde e
a means for cuttina off “11 aid to a state. This 1s
consxotent with the view expressed Dy Presldent kennedy _
that there should be no "eneval power to effect a massive
.end general cut-off of all assistance to a State because
it discri@inates in one way or another. What Presideot
Kennedy said, in the question aﬁd answer period followinw

April 19, 1963,
hxs speech to the American qOClety of Newspaper Editors on
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was the’following: i
f' “MR. HILL: Mr; ?reéident, will you attempt to cut
‘off Federal Aid to the State of Mississippi as proposed .
by your Civil Rights Commission? , .

WTHE PRESIDENT: I don't.have the power to cut off
the aid in a general way as was proposed by the civil
Rights Commission, and T would think it would probably

‘be unwise to give the President of the United States
that kind of power because it could start in one state
~and for one reason or another it might be moved to
another state which was not measuring up as the Presi-
dent would like to see it measure up in one way or
another, I don't think that we should extend Federal
programs in a way which encourages or really permits
° ‘discrimination. That is very clear. But what was
- sugpested was something else and that was a general
_ wholesale cutoff of Federal expenditures, regardless
- Of the purpose for which they were being spent, as a
. disciplinary action on the State of Mississippi. T
" think that is another questiom, and I couldn't accept
that view.” (Emphasis added). EE

Title VI is whélly consistent with that position. It
'would not authorize a general wholesale cutoff of

. Federal expenditures, regardless of thévpurpose forrwhiéh
they were being spent;é It wdgld authorize action, in-
cluding cutoff of funds where necessary;‘to end raciai
vdiscrimination against the §arcicipanté and‘beneficigries
of specific programs of federal financial assistance by
way of grant,‘loén or céntract: )

Why does not Title VI apply to religious discrimination? Religious
Religious diécriminatibh does not appear to have been discrimina-

a significant problem in connection with federal aid

programs, Inclusion of' a reference to religion could-
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- have caused unnecessarv concern on the part of religlously-
. | " affiliated i.nsti.tuti.ons which, for example, receive school
lunches ox partlcipate in state welfare programs assisted
by_the Social Security Admxnxstratlon. ' k
Would Title VI preclude use of school andltorlums,
" national guard armories, etc. for meetings or social
events open only to one race? ‘ ' |
:-‘No; Such incidental use of publxc facilities would not toriums'

————————

involve racial dxscrxmxnatxon among particxpants or
‘beneficiaries of a federal assxstance program.
What kinds of assistance are covered by the term Meaninglof“ |
”contract" in Sec. 602? o ' » "contract o
Most government contracts ‘do not involve asslstance and .
 hence would not be covered ‘Some research contracts,
for example, may be sald to resemb’e grants, and to contain
an element of assxstance, as dlStlngulShed from purchase
.‘of.a product or result.' Another example of a contract
which involves an element of financiallassistance is the'
typlcal contract with reclamation districts under which
" the federal government provldes the funds\ for constructing

' lrrigation facilities which will be operated and ultimately

owned ‘by nonfederal entlcxes. whether a particular contract

‘ involves flnancial assxstance,~ as dxstxnguished ‘from an
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ordinary business bargain, will depend on the circum-’f

" stances. Title VI does not cover contracts for pro-

v
“

curement, it reacheo only programs of assxstance.'ﬂ

-+ Thus, for example, government puichases of equzpment

lf or supplies and military procurement would not be

within the scope of Title VI.

Is Title VI mandatoxry or discretionary? ° : » 'fMandatorz' i

1t is mandatory in the sense that it requires each

 '.£edera1 department or ‘agency to take action to end

‘f_kracial dxscrlmlnatmon agalnst participants in and

' beneficiaries of its pronram. It leaves 1t to the
'7: relevant’ aoency to dctermine who those partlclpants
-.and beneficiaries are, in light of the purposes of

' the Act of Conoress authorizing the federal assistance

z

A”f’,program, and subject to the requlrement of Pres;dentlal

"f approval of reoulatlons and the right to challenge

- . those regulatlons in a Judic1a1 reviey proceedxn

It allows the agency approprlate discretlon in deter-.

',_,minin° the approp:xate means to obtaln effective

"«:cpmpliance. it requires the agency, in taking

. compliance actions, to follow the procedures speci~

o

fied in Sections 602 and 603.
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9. P0351b1e Amendments
The followxng is a 1lSt of the amendments propose& in
the House, the action taken thereon, and a reference to che
arguments made in opposition to them. All references are to

the Congressional Record for Feb. 7, 1964, except as otherwise

indieated.

A, Committee Amendments Adopted.

Willis amendment, providing for reports to congressional

. commxttees in cases of termination or refusal of assistance,

p. 2414, Adopted 129-31, P- 2416.

"" Lindsay amendment, for Pre51dent1al approval of regulations,

@.). 2416. Adopted by voice vote, p. 2416.

Celler amendment, to exclude contracts of insurance and

guaranty, P 2416. Adopted by voice vote, p.2416.

Lindsay amendment for hearings prior to compliance action,

p. 2422. Substxtuted for Cramer amendment (see infra), 182-0
 p. 2423, Adopted by voice vote, P 2423,

B. Amendments Rejected.
Whitener amendment, to strike Title VI, P- 2378.

‘________;_,..—-—-—-————"'—
" Rejected, 82-179, p. 2414
Harris amendment, toO substitute the draft of Title Vi

ed, 80-206. p.2409.

,\;n the bill as introduced,i).?.&OS. Reject

W >posed by Celler, Lindsay, Meader, McCulloch and other °
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. ' 9. P0551b1e Amendmente
‘ The followxng is a 115t of the amendments proposed in
the House, the action taken thereon, and a reference to the
afguments made in opposition to them. All references are to
the Congressional Record for Feb. 7, 1964, except as otherwise
indicated.

A. Committee Amendments Adooted.

‘.ngljs amendment, providing for reports to congressional
‘ co@mittees in cases of termination or refusal of assistanee,
p. 2414, Adopted 129- 31, p. 2416.
'1" - Lindsay amendment, for Pre51dent1al approval of regulations,
A @ 2416. Adopted by voice vote, p. 2416.
Celler amendment,'to exclude contracts of inmsurance and
gdaranty, p. 2416. Adopted by voice vote, pf2416.
Llndsa amendment, for hearings prior to compliance action,

p. 2422. Substltuted for Cramer amendment (see infra), 182-0,

“p. 2423. Adopted by voice vote, p. 2423,
| B. Amendments Rejected.
Whitener amendment, to strike Title Vi, p. 2378.
" Rejected, 82-179, p. 241l4.
Harris amendment, to substitute the draft of Title VI
<‘h the bill as introduced, 5.2405. Rejected, 80-206. p.2409.
V:oposed by Celler, Llndsay, Weader, McCulloch and other l.
'Pajos §s-61 “62 - . (1

\ have been .
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committee members as & Woutting" amendment, as destroying , ;

months of careful draftlng, etc., pp. 2407-9.
Meader_amendment, to provide for securing compliance
with Sec. 601 by contracts between federal agencles and aid
recipients, which would be enforced by action in a district
court, p. 2409. Regected 82-179, p.2417. Opposed byACeller,
. Lindsay and Corman &s denying to agencies needed flexiblllty,
presenting problems of enforcement as to thxrd parties, etc.,
7 pp. 2410, 2611, 2412. ‘
o Cramer amendment, to requine that all ection to effectuate
. Sec. 601 be taken after adjudication and decision undef Admin-
O'.|.st:re.t:i.ve Procedure Act, p. 2418. Lindsey amendment substituted,
182-0, p. 2423. Lindsay amendment adopted, Pe 2423, .
Cramer amendment, to provide that agency action shall be
| sustained on judicial review only if'supported by a preponderance
of the evidence, P. 2423, Rejected; 2423. Opposed by Rodino,
McCulloch, and Celler, partly on the ground that the mattexr
should be dealt with in connection w1th a conCemplated over-
‘ all revision of the Administrative °rocedure Act, p. 2423.
Eb;ggen amendment, to provide that no community, state or

section of the U.S. should be discriminated against, p.2423.

Rejected, p.2424.

v Colliexr amendment, to insert nreligion" in sec. 601,

p.2424, Opposed by Celler on the ground the hearings showed
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no evidence that religious discrimination was a problem

.under Title VI, and members of various denmominations in-

dicated satisfaction with the omission of "religion" from

" Title VI, p.2424; see also, Cong. Rec., Jan. 31, 1964,

pp. 1465-6 (Mx. Celler, Mr. Rodino, Mr. Roosevelt).
Williams amendment, to prohibit discriminat;oniégainst
any geographic region, p.2424. .Rejeéted Zé 120.v .
Roberts amendment, to prohibit furnlshlng government
transportation to private persons, p.2425. Rejected, p- 2424.
Collier amendment, to prohibit dlscrlmlnation agaxnst .
.. citizens abroad, p.2426. Rejected, 58-91, p.2426. ;

" C. Other Possible Amendments

Some or all of the amendments rejected in the House

" may be offered in the Senate. Other possible amendments

¢y
N

‘include:

(1) Additions to_coverage. Amendments may bé offered

to prohlbit discrimination with respect to sex, age, poli-

o 'tical activity, etc. Compare Sec. 704 of the b111 as passed

prohibiting discrimlnation in employment based on sex, and

sec. 704(f) and (g). In response, it could be pointed out,
first, that some differences in treatment between men_and
women are justified in the adnlnlstratlon of federal assistance

programs. Thus, in. relief admlnlstratlon, the existence of a
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non-working father may be given'different consequences than

‘ that of a non-working mother in view of the father's legal

duty to auppoxt. Special maternity benefits are another
example. The President's Commission on Equal Status of
Women is working to eliminate unJustified differences in
treatment between men and women in connection with federal
programs. §ggggg, differences in treatment based on age canv
often be justified - Le8ey speCial assistance to the aged
special, programs to combat juvenile delinquency, etc. Third,
. Title 18, Chapter 29 of the U.S. Code contains effective
prohibitions against the use of federal relief and work relief
QD funds for political purposes (Secs. 598, 600, 601), against
. ﬁgb‘expenditures to influencevvoting (Sec. 597), against intex-
B ference in elections by federal and certain state. and local .
-employees (Sec. 595). The Hatch Act (5 U s.c. 118 i,‘k)
prohibits political activ1ty by federal employees, ano by
tate and local employees administering federal grant and
o;'loan programs. »

(2) Specific exemgtions. Efforts may ?e made to exempt
'patticular activities, such as farm employment, school‘lunches,
disaster relief, etc. Such a process, once started, could
énd by gutting Title VI of all substance- .

Title VI states & geﬁeral principle, which is wholly:

consistent with oUr'constitutional principles and is morally
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right. No sound basils appears for making exceptions frém )

it - for saying that ‘1t is all right to use federal funds
'to promote racial discrimination in one area and bad ip
another.
The érguments for specific exemptiéns will often pro-
ceed from mistaken jnterpretations as to the effecﬁ of Title
. VI on thg.particular activity éought to be ;xempted. See
point 5, supra. ’

(3) procedure. Efforts may be made to require more
cumbersome procedures in connection with complxance actionsy
For example, the "waiting period" under Sec. 602 (p.26,

, 1. 23 et sed.)’could be extended, or specific aéproval of
the Committee could be required. All hearings could be re-
quired’ to be held in accordance with Sec. 5 of the Administra-
tive Procedure Act. Authority to achieve compliance "by othér
means authorlzed by law" could be deleted. -

As prerously noted (poxnt 6) Title VI now contains mani
more procedural safeguards, and requires more cumbersome and
time-consumxng procedures, then do most fedgral assistance
statutes.< The present requxrements may create substantial
,administrative burdens as applled to programs involving prob-

" lems of allocating limlted funds among competing applications,

‘f~prOgrahs requiring yrompt qctxon to fit into the fiscal and
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budgetary planning of public bodies, programs involving

umerous small research grants, etc. Ahy further proiv
\‘5\
cedural- complexity could jeopardize effective achievement

of the objectives of the underlylng assistance statute.

®

(ei .. . .
INY :
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(7B Provisione & Existing Fed al Assistance

e e e

Statutes  Ating to Racic Discrimination

Slal il e . S e

!

- 1. The Hill-Bu - Act of Aug. 1946, 60 Stat.
1041, 42 U.S.C. 291° seq., authoris . construction grants.
for public and non-- . »fit hospitals. S-S. 622(£), 42 U.S.C.
291e(f), provides t.:t the Surgeon Genz:~l shall by regula-
alia: : )

——t

WThat the State plan shall provide for ade-

quate hospital facilities for the people residing

" in a State, without discrimination on account of
race, creed, oY color . - » « Such regulation
may require rnat before approval of any applica-
tion for a hospital or addition to a hospital is
recommended by a State agency, assurance shall be
received by the State from the applicant ‘that ¢N)
such hospital or addition to a hospital will be
‘made available to all persons residing in the
territorial area of the applicant, without dis-
crimination on account of race, creed, or color,
but an exception shall be made in cases where
separate hospital facilities are provided for
separate population groups, if the plan makes
equitable provision on the basis of need for
facilities and services of like quality for each
such group. . - " 1/ :

Sec. 625(a), 42 U.S.C. 291h(a), requires each project
applicatioh to contain "an assurance that in the operation’
of the hospital therewill be compliance with the applicable
requirements of the State plan and of the regulations pre-
scribed under section 291e(f) of this Title regarding the
provision of facilities without discriwination on account
of race, creed,.oT color, - - " .

N

1/ The provision beginning "but an exception . - oM
was held invalid and severable in Simkins v. Moses H. Cone
Hospital, C.A. 4, No. 8908, decided Nov. 1, 1963.




. The Second Morrill Act of August 30, 1890, 26
Stat. 418, 7 U.S.C. 321 et seq. provides for annual grants .

to land-grant colleges. Sec. L, 7 U.S.C. 323, provides in
paxrt: . . ,

WNo money shall be paid out under sections
328 of this title to.any State or
t or maintenance of &
e or color is
he estab-
separately
for white and colored studen 11 be held to be
a compliance with the provis £ said sections
if the funds received in such State oY Territoxry
be equitably divided as hereinafter set forth. « e

3. Public Law 815 of Septe. 23, 1950, 64 Stat. 973
(reenacted as permanent legislation by the Act of August
12, 1958, 72 Stat. 551) 20 Uy.s.C. 631 et sed-» provides
for grants for school construction in federally impacted
areaa. SecC. 205(b) (1) (£) of the 1950 Act (Sec. 6(b) (1) (£)
of the 1958 Act), 20 u.S.C. 636 (b) (L) (£), provides that

each application for grant shall include

wgssuranc 1 facilities of such

i i to the children for
jons are provided in

this chapter on the same terms, in accordance

with the 1aws of the State in which the school

district of such agency 1s cituated, as they are

available to other children in such school dis-

trict;".

The Report of the House Committee on Educ&tion and
Labor, H. Rept. 2810, 8lst Cong., '2d Sess-» (1950) p.15
states: . :

wThis provision is intended as & safeguar&
against discrimination against categories of
children mentioned in the bill as such, but it is

; -2 -

<
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not intended to disturdb classification on juris-
dictional or similar grounds, or patterns of
racial segregation established in accordance
with the laws of the State in which the school ..

district is situated." v

4, The Fedexral Airport Act of May 13, 1946, 49 U.S.C.
1101 et sed., provides for federal grants for airport con-
struction. Sece 11 of the Act, 49 U.S.Co 1110, provides

. that each applicant should furnish written assurances, satis=

factory to the Administrator of the Federal Aviation Agency,

" - that: “the ajrport to which the project relates will be

available for public use on fair and reasonable terms and
without unjust discrimination." The application form pre-
scribed by the Federal ‘Aviation Agency provides for an assur-
ance by the applicant that neither it nor any other person
occupying space OF facilities at the airport nyi1l discrim-

- {nate against any pexrson Or class of persons by reason of
race, color, creed or national origin in the use of ‘any of
the facilities provided for the public on the airport." See

, ~also 16 U.S.C. 7d.

. [Note re W.P.A, and P.W.A. The Deficiency Appropriation
Act of 1036, 49 stat. 1610, and the Emergency Relief Appro-

" priation Act of 1937, 312, 50 Stat. 352, appropriating funds

. for W.P.A, and P.W.A., contained a provision making it a

*" misdemeanor for any pexrson “by means Of o o discrimination
on account of race, religion or‘political_affiliation“ to
deprive any person of “the benefit to which he may be entitled
under the foregoing appropriation."] '
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Department comments on Amendment 656 and other Dirksen
proposals, :

. 3. (1) "Notwithstanding any other provision
of law,"

(2) Contract of insurance

2. Analysis of Amendment 656 explains that
amended 602 will not prevent federal agency
from acting against State's attempt to pro-
tect a violating political entity.
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1, Senstor Dirksen 4ucstion5'thc'meanln¢ of

/-

the clause "notwithstanding any inconsistent provision g(cé%é}i
’ H

of any other lawﬂ vhich appeats in section 601, g
This provision means that no one shall be dis-
erininated against in fcderally-assistcd prograns even -
if any existing statute purports to authorize Snnction‘
or require such discrinination, it would, for exanmple,
pullify the .explicit senction of legal diﬁcrlnination-ln'S'
hospital aduissions appearing in the 1ill-Burton Con=-
struction Act., The question is raiscd whether this
title gives to the federal government wthe power to in-
valida.e existing contracts if it detcrnines to discon=
tinue assistance.® The answer is that it docs not. The
title has only ﬁrospcctive application, and w;il not
pernit an agency to invalidate cont:acts-tetroactively..
2. The Senator also ques tions the meaning of
the parase wother than a contract of asadrancc or A
guaranty® appcaring in scction 602, which excnpts such
contrects fron the scopeé of Title VI. The terus “"as-
suzance" and "guaranty" have & tehcnical mcaniﬁs well
known to the law. The excnption would apply, for exam-'
ple, to such nattets as fcdc:al deposit insurance corpo=
:tatlon insureance nnd FHA guarauty loans. Thexe is mo
llcsnl anbiguity in this clause, and it nmay be cxpectcd
that the courts will e able to apply this provision

without great difficulty.
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mﬂnt: adooi.cd ps,zmuant:

_ whlc‘l rcquiroa a haaxix

. 4 "y'\’/(’t(

y’/

< Muu,iﬁ Wa.x”

Haa*‘iw: 2nquis f"?ant: 1n Titls V]‘. ,

ot

Sec. 602 prwzdes that compliance with aﬂy tequire-

or

A ‘~' or
o££ of £uﬂds/ by ci:‘mr wans’ authorizod b'y lﬂw, "af ter a

hear.’r.ng.‘_' Th\'. nature of tha heuz‘lnv rcquired wi,ll depend

_ m/uLMﬁb.vui/ )

a Sec. C’J? my be eifucted by a cut-

on tr‘a ci.rcams'.:ances aﬁd v ths ccvmpli.ance action pro;msad.

T’-m irs:: step, in all czmes, m.u bn adv*ce to Uae

4

appropvie.m b 2reon or. porso":s aml a teasonablc effort to ;
prous vt’lum.ary comnl anca. vaicusly "o hea'x:im 15 -
t:°qu!. erl in connectlon ‘\lth sucﬁ efforts t vo’mltary

compli ience. It; i,s rmly av Lcr tha a'vwc; haf- dnt;.\::ﬁ.nvd

that co-muzmce cannet ba serm‘vd by voluntm’y £ans that

tne ccc:zsi:m woulc! ar:.se for .:mf fowaal comolvancc act.’mn
Onn ty nieal form of cc..mlj.mcﬂ action 'a.cnld ba a
referral to the .ng:qrtm—lt o" Justlco. fo“ 1egal nctiou._
Such ac\.itm mignt ba a f*uu: fnr dx. 3*’9{,‘1!:5.011 0" ) blic
ach.,ols or publi'- fac J.‘*itiﬂs um.cr 'ri.tle III or IJ of .

HJ.:-‘.., 7152, Or it ninl-.t bz a suit t'» eaforcn t‘aﬂ term y

C o

of a "‘T.‘uat or 17 an agres a.nt. In ‘BU»;X a case a foz’mal ’

X
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S T o meveetr iR
wmcy hmz:i*zg cn Lhn reccr'a nould gorve N0 PUTrPosd,
St a2 -'L

éinca ‘the facts ‘would bc Lrimd da :mm in the coizs:::

procecding. AL vm See. 602 would recuia.e “Insuch
cage would be motica to the p.ospectiw c.atendants
of the ‘prbpééeri"i'efméi foi‘.'litviga'tioﬁ,f o a8 to R
glva them ena furthar épéérédnl:tﬁ? to ébmiﬁr:{:olﬁntﬁfﬁfly.‘

“'similarly, rcllame to aculove ccmlia'fcc olght be

placed on ae:i.hbl* progadives under »tats Loy or mm.c!.-
pa1 ordinasee. A \ formal hosving en the record would not”
be vequived bafors &  referpal was made to puch an agencys A
““. yn this cenacckion 4t & gay bo noted it See. 5 of
the «'&o:ninis'cmtiva'“romdu:es Act excludes, from its
procadural r”ﬂuir..'wnts ,.o: ‘variazs, wany matter Bube
jc"\: to & subsoquant trial of ths low and tha ‘Facts
da xm& in any eourt.” Euls.G. 1984, VT
“IE tha © compliamee actien 1 1wlvas a cutoff of furds -
480y 2 2 yafusal to grant or contimi asslstance, or a
tesmi.mu oa of sssl«tt.n a - Sec. 602 rcqu..res an e::yrnss
ginding of moneomplianca by tho pﬁafticdlar"recipient and
Sec. 603 provides for jx.dlcl..l voview.  The "iszj.ﬁi::ii:y”p{'.rpose
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" MEMORANDUM FOR THE HONORABLH DURKE MARSHALL CE

 SUBJECT: Is a hoaring necossary in ordoer to promulgate '

5 ‘.,_'_“' "-,'
.

B PR . . B

- ;unmzb STATES COMMISSION ON CIVIL RIGHTS
WASHINGTON, D.C. 20425 | o

st

" gune 11, 1068
Assistant Attorney General

TROM ¢ Genoral Counsel

’

regulations under Titlo VI o? the Civil Rights Bill?

ueie aré two memomndu:ns on'fhe questién vo discussed the other :
day of whothor a public hearing is necessary in ordor to promulgato
regulations under Title v of the Civil Rq.ghts Ri1) when it ia

- passed.

The £irst momorandum concludes that the Administrat:l.‘vo’}roacdure
Act is not applicablo to Title Vi regulstions. I understand that
{15 hos como to the same conclusion on this.  Tho other aspoct of
tho question is whethor the debate thus far indicates that such a
public henring is contemplated by Congress. As tho scecoad ueno= .
randum indicates, o review of tho dobato doos not indicate that the
chicf proponents of Title V1 contemplate a public hearing in connec=
tion with the regulations. The oaly indication to the contraxy is

a2 statepent by Mprosentative Lindsey during the iouse dehate waich
4n 1light of the discussion of others appcars simply to o a lapso.

Thus, tho énly reason for holding public hoavings prior to the
{ssuance of regulations would te policy consideratiocns rathor than

tho requirements of law., As 1 indicated the othier day, I think that
jnformal consultations before tho jgsuence of regulations may bo called
for, but public hearings would not be a good idea. :

¥illiam L. Taylor

N

Inclosures
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“**UNITED STATES GOVERNMENT

- Memorandum

To . : General Counsel . DATE: Moy 27, 1964

.

FROM Staff Attorney ) ;.

susgac%: Applicability of the Administrative Procedure Act to
' : Section 602 of H.R, 7152 : .

1, INTRODUCTION
‘A queétion has arisen .as to the applicability of thé Administrative
Procedure Act to the first three sentences of Soction 602 of H.R. 7152,
to wit: ’

"Each Federal department and agency which is empowered

. to extend Federal financial assistance to any program Or .
activity, by way of grant, loan, or contract other than
a contract of insurance or guaranty, shall take a¢tion to
effectuate the provisions of section 601 with respect to
such program or activity. Such action may be taken by or
pursuant to rule, regulation, or order of general applic~
ability and shall be consistont with achievement of the
objectives of.the statute authorizing the f£inancial
assistance in coanection with which the action is taken.
No such rule, regulation or' order shall become effective
unloss and until approved by tho Prosidont.” (Emphasis
supplied) :

’

. . .
It is concluded that the A.P.A. does not apply to the procedure con=
templated by this language. : . .-

IX. APPLICABLE PROVISIONS OF THE AP.A,

It secems clear that the procecdure contemplated by the quoted languzge
of Section 602 would be "lule-making” within the meaning of the A.P.A.

Section 2(c) of tho A.P.A. dofines "rule" .and "yule-making" as follows:

"“i1pule' means the whole or any part of any agency statement’
of general or particular applicability and future effect
designcd to implement, interpret, or prescribe law or policy
or to describe the organization, procedure, or practice
requirements of any agency and includes the approval or pre-
scription for the future of rates, wages, corporate or

yd N ’
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financial structures or reorganizations thereof, prices,
facilities, appliances, services or allowances therefor or
of valuations, costs, or accounting, or practices bearing
upon any of the foregoing. 'Rule making' means agency
process for tho formulation, amendment, or repeal of a rule.”
" (Emphasis supplied) ’

5

Thus, only Soction 4 of the A.P.A., which regulates rule making, would
apply to Section 602. Section 4 of the A,P.A., however, specifically
excepts from its coverage "any matter relating to agency management

or personnel or to public property, loans, grants, benefits, or
contracts . . ." (emphasis supplied). On tho basis of this language
alone, it seems clear that the procedure contemplated by Section 602
48 not covered by the A.P.A. The legislative history of section 4

‘of the A,P.A., and casos arising under it, confirm this view.

IIX. LEGISLATIVE HISTORY OF SECTION 4.0F THE A.P.A,

The Senate Report on the A.P.A, made the followiﬁg observation on
the above-quoted exception to Section 4:

" "he exception of proprietary matters 1s included because
/ the principal considerations in most such cases relate to

" mechanics and interpretations or policy, and it is deemed
wise to encourage and facilitate the issuance of rules by .
dispensing with all mandatory procedural requirements. None
of these excoptions, however, is to be taken as encouraging
agencics not to adopt voluntary public rule making procedures
where useful to the agency or beneficial to the public. ' The
excoptions merely confer a complete discretion upon agencies
to decide what, if any, public Tule making procedures they
will adopt in a given situation within their terms."
(Emphasis supplied)

Administrative Procedure Act, Report of the Committee on the Judiciary
on 8.7, Sen. Rep, No. 752, 79th Cong. 1st sess. (November 19, 1945) ,
quoted in Administrative Procedure Act, LegislatiVé History, Sen. Doc.
No. 248, 79th Cong. 2d sess. 169 (July 26, 1946) . The House Report:- is
essentially the same- except for the statement that "Changes can then
be sought through.the petition procedures of section 4(d), by which
such rule making may also be initially invoked." *Administrative
Procedure Act, Report of the Committoo on the Judiciary, House of
Represgntatives, on S. 7, House Rep. No. 1980, 79th Cong. 2d sess.,
(May 3, 1946), quoted in Administrative Procedurc Act, Legislative
History, op.cit. supra, 257. This statement is curious inasmuch as an
excmption of such matters from Section 4 at large would seem to make




soction 4(d) inapplicable as well. It suffices to say that this -
statement is not referred to in any of the legislative debate, in

the Attorney General's Manual on the Administrative Procedure Act

(U.S, Department of Justice, 1947), prepared subsoquently, or in any

of the cases dealing with the exceptibns to Section 4. On March 12,

1946, Senator McCarran, the chief Senate sponsor of the A.P.A.,

referred to the exsmptions by simply quoting from the Act. Administrative

Procedure Act, Legislative History, op.cit. supra, 315. He apparently

Proceaure Act, OIS B~ o .=t—=
did not fcel that any further comment was necessary. On May 24, 1946,

Representative Walter, the chief House sponsor of the A.P.A., stated:
"The exemption of proprietary matters is included because in those cases
the Government is in .the position of an individual citizen and is con-
cerned with its own, property, funds, or contracts.”" Ibid., 358.

IV. -THE ATTORNEY GENERAL'S MANUAL AND SECTION 4 OF THE A.P.A,

The Attorney General's Manual on the Administrative Proéedure Act, op.cit.

supra, 27-8, states as follows, with respect to the relevant exemptions

of Section 4 of the A.P.A.:

"loans. This exempts rules issued with respect to loans by
such agencies as the Reconstruction Finance Corporation, the
Commodity Credit Corporation, and the Farm Credit Administra-
tion. It also exempts rules relating to guarantees of loans,~
such as are made by the Federal Housing Authority and the
Veterans Administration, since they arc matters relating to
public loans. '

"Grants, Rule making with respect to subsidy programs 1s
‘exempted from section 4. 'Grants' also include grant-in-aid
programs under which the Federal Government makes payments to
state end local governments with respect to highways, airports,
unemployment compensation, etc.

“"Benefits. This reférs to such programs as veterans' pensions and
old-age insurance payments. : :

. 1/ Such guarantecs are apparently not covered by Section 602.




vcontracts. All rqio; relating to public contracts are

exempt from section 4. The exemption extends to wage deterni-

nations made by the Labor Department under the Davis Bacon Act
. . o and the Walsh Healey Act . . «» as conditions to con=
struction and procurement contracts entored into by the Federal
Government. See perkins v. Lukens Steel Co., 310 U.S. 113
(1940) ." 2/ ) ‘ .

g?_fln the rerkins case, certain steel manufacturers sued to enjoin

wage determinations made by the Secretary of Labor under the Walsh-

Healey Act. That Act requires certain wage standards of government
contractors. . The Supreme Court reversed the Court of Appeals,
holding that the District Court had properly dismissed the com=
plaint. The Court said: :

"Like private jndividuals and businesses, the Government
enjoys the unroestricted power to produce its own supplies, .
to dotermino those with whom it will deal, and to f2ix
the terms and conditions upon which it'will make needed
purchases."' 310 U.S. at 127. .




+ V. RELEVANT CASES
Cases arising under the exceptions to Section 4 of the A.P.A, are-
the following: N

McNeil v. Seaton, 281 F.2d 931, 936 (D.C. Cir., 1960) (Rulés
relating to grazing privileges on Federal range not subject to
section 4 of A.P.A.) -

Lazar v. Benson, 156 F,Supp. 259, 270 (E.D.S.C. 1957) (Rules
relating to tobacco price support program not subject to section 4
of A.P.A)) '

Stroud v, Benson, 155 F.Supp. 482, 490 (E.D.N.C. 1957), dismissed
on other grounds, 264 F.2d 448, cert.den., 358 U.S. 817. (Rules
relating to tobacco price support program not subject to section 4
of A.P.A)) ' ' -

Doechla Greeting Cards v, Summerfield, 116 F;Supp. 68, 75.(D.D.C.
1953), affirmed on other grounds, 227 F.2d 44. (Rules relating to mail
rates not subject to section 4 of A.P.A))

Richard XK. Todd, et. al., 68 I.D, 291, 11 Ad.L.(2d) 948 (Department
of Interior, October 30, 1961) (Rule relating to the closing of National
Moose Range to-oil and gas leases not subject to section 4 of A.P.A.)

U.S. Department of Interior, Southwestern Power Administration,
18 F.P.C. 153 (Federal Power Commission, August 9, 1957) (Rate Schedule.
of federally operated power administration not subject to section 4
of A.P.A.)

N bW
' Jeffrey M. Albert
Staff Attorney .

N
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relcta, v ’

BT P A I b e e



‘!.ox-alit_,r tor Lomv £€ s.he sz:cn.e *'csnlr. reﬁuooe

t:o u'- ee t:o co:.'ply v.’s.tn ‘I'i.tla VI, o; Lssuc,s 1r\s:n.ctioﬁs

o ,policihs w’na.ch uta i.': vwlatlo-x of an; mquln:rx..*xt
adcoted pursu nc ..o tna'- :&mé,xs/n, t:bere m ;, La na alLer-
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©i7 Gackion 601 would be amended Ly st*i&ing, gs SU*FLU’ '652

of swbstaace. T

the begloning words, "Mots alahs.*aminu any Lﬁcmsismm; pm-

’

vision of eny otier law." Tie e ecp of the zeotion uould not.

e affeotod=-thet 18, L& vould remain :mrce,,trz.ct;ed by an,-

P - e s g,
P PRI PR A P A

© gtatute now deemed o pernit discrluimwim.

Sectica 502 would bo amendsd to meke & fow clarlfying

changse and to #dd pz'w:!,.»‘-m.. to c'nef ..ca:-.;.in u':*r ci:;:x:ez’:szed

with yegard o Tithe VL. Sowe pe se05 Lake the view thet the
tirle ia ite presént fcz:: would e\j"hurlzo o eg&nay to cut off
&1l Federal funds flusing to a State wndex & ﬂsru‘.s.ul( raa

gram even though only ome saguent of The State wer o l:} of

dlscriminating fn that prazram. - And some have ‘even o uuz,d
that the title would peradc fi!m'caﬁcdilatiu o.f .'3.1.1 :eu":al

sosraos of osslstonce to & State ox be.ah.r wien Shserise
~

$aation coours In oaly ond progria gheredn,
As enpla tned o whe flosr of the Senate & nusber of tlmes,

t:.*m:m r»*a iin‘,b of tiele VI 2xe isaceurate. The ticle L¢ ce-

aigncd co regcrict the cui-aff of Federsl assistsase to &

Y

e e e




perticulay offender in Lh«. parclculsy srea whars tha ugl,eﬁ{ul
2serlmination :;ek'm' place. . Uneever, £ satisfiy.,_thouctah;..
orgee that the tiltle is not so limited, ﬂla:nwsls)&e_has bean ..
added £ seztion 60Z to cpell out this Limitation mowe puaw
¢lealy.  This lamguaje p::ovidas: thst a xegazal _m‘-'s;umgﬁ of .
funda or otber assiatanse shall be westricted fo the pareice
ular policicel entiiy, ox part therens, wiich da violaeting va‘.:p
eaci:cy requirement under Title VI end shell effect enly the -
partisulor program, or part thereaf, ia wvhish such violation
hes gcourted. . ‘

It 43 understood of ccm;sc that the cxendmeats Lo see-
tion 502 would not tie the bonds of & iedersl az;eua} if e
Srate attéupred G protact & poiitical entity which was iy
vicelation of iltle VI £rom tha .effect of a pé;:‘cial c.. oif.
by that ageacy in a progrea of foderal sssistence chameled
thraixgh the State. If the State, for cxumple, failed to de-
prive the ofiending catity of #uch seslstance sad, instead,
distrivuzed 2 redaced sapunt to each participating eatity,
including the offcuader, it smul:i ba-cpom to tto federal opency

te texe such further astisn o3 wight be neceanary &9 abta
cospliance uith iz requireacnts wacer Tizle VLo
-2+




A naw sestiszn 604 would be added to precluds zetion by

a faodeval agapay undex Ticla VI .ié‘lth raspent £ ony emz;l.ayw'

wead prachlce of 98 exployer, a}xploymnt sgeacy o Lsbor or-
genizatica except wheore @ prisary c‘oje:zivc of the federal
£wemoial assistence involved 18 o provide coploymeni. This
provision ¢ in line with the V;‘zr»w.‘.»sisns of secticn 902 amd

servies to opell out moure precisely the coversge of the title.




o

affzet of Title vi on Sccisel tSecurlty, YeLsxsns Tog«~ 08

orgions, ond Geher Dixest Fedsrsl Payrents . 7 kS

T LA . R I AN T L rete et
Ta e aieh DT UL e e T R R A P R A

Repeacedly' it has been assexted thet enactment of Title -
Vi will place’in jeopardy all federal sccial security paywenis, '
vetersns' pensions, ead the 1ike. Thus tha- gentleuen from 7

South Carolina (M, ‘pshupore) stoted, &L p.-1545 of the Cone it

33

gressional Record for: February 1, 1964t° 7 T T
gien. vpiple VI holds the finsneisl svord of Damocles
over tha head of every persin in this counkry who
raceives a Soninl Securlty check, a peasion check, ©
_ ferm bensfits, hone loan benefire, vetexrans' bene~
Jue fits, OF whakever fv omight ba." T SR

This assertion, like so weny in the "Chegber of Hpzrors" that
oppoments of Hot. 7152 have sought to cepstrust, is sizply not
trua.” Thrsughout this dedbate, opponents of the bill have ssuzht
to divert sttention from the evil fact of racial dlserimipeticn
which H.R. 7152 45 Gesigned to corrvest, by cqnjuripg'up Lmapl-
noxy horrors, Dut these phantoms quichly dlseppear 1£f you “oi.”
feally look ac them. They caamot stend the light of days ~ =
SR Lei;"us 800, then, wvhat efiect, if eny, Title VI would have
en goclal securlty. payr..vsm.s'i,' vetorsas pensions, and other dl= -
séct fcdorsl paymants. The ehord ancwer is, that it would have

v

a0 cEféct on them vhntever. - =~ 7 B e W e

- | /14¢3)




b

zial Security.  Federal pocial securlty=--or, to he mora

precise, foderal old-age, éar,vivcrx:; and disebility insursncess,
1o provided for by Title IL of the Sé&i&l Secufity Acte The
lew describes these payments as “Insuvence benefite"; they axe
.pnm out of en “iesurence trust fund.” Reace Chey &xo not af-
gegced by Title VI of H.R. 7152, -for that Title does not azply
to iasurauce pr‘og,::éx\;s._ - there 18 no, contract betweew the talted
States and the benefisiary; his right is ‘based purely on stat~
S sy e e el am T psisn
K Bm. there is & wmore baslc reason why d.tla VI has no ei-
feet on those progrems. Title VI roguives that the reciplent
of fcder'al Lunds st not discrininate, on racial grouads, iy
" emong the bensflclaries of ‘the federal program. But, in the
qasq of these Secial Secuclty paywents, the recipient i3 the
beneflciary, and tiwe only bencficiary. This is not 2 case

. where & irate, or & school or hoapitel, receives funds fov the:
beueﬁ.c. of otuexs.  Sociel secusity is & shnple paynent of beme-
fits dlrectly frxom tho Fodersl Govermgnt Lo the scle benefict-
_exy. They are tha ‘qnly parties invelved, . What the beanoficliary
doca with the woney ls of no concemn to thf.; Foderal Goveruxent.
It duesn't matter whethew he 15 e member of the Vhite Cltizens®
Council, or the Blaw. Muslims; 4t Adoesx&': watter what policies’

-3 -




ha pursues in his haslness, o hisggocialv};in,‘fNoqedqﬁwghuae
could affect his xisnz va benafits, uador Lue daw as it qé% ts,
oz under Title VI._L,M ,,\;;,.vqﬁg PRI TAEE

Tha only vay in u\ich raclol éiscrimination cpu;d”ocgur;
ia participatien ia or rqceip. of beoneflts og‘;h;aﬁfgdsrgl po-
gﬁam vould be if tme Uslced Statew itaclf engaged in rae;qx_'
diserimination in datcrgﬁnipg‘cligihiliuy for benefits, ox in
its treabiont of persoas covered by Soclal Securdty. The .,
United States doss wot engags in such d;a;:iwiu““Lcn.1Aﬁny_ouch
q&acximinatlgnchuld Lo proulbited by tha Fifeh Auendeent Lo

thae Constitution. . o IR DRI S ¢§g~ s

. ey

_ And so, I repeat, Tisle VI will nat sffect, i che siightest,

the right of anyone to ala—age, suzvivors and disabllity benefits |

ungor 1L~La 1L of the Soctal Securdty dct. There s Juat mo pos= '

-~

cible way in wilch it conlo a;;ecc 54 h‘pa)mwnts..jlqu,

S0

?av~°n~s to Voterans, . Verlous provisions of 1&“ provlde

for coupensailon to veterans aud,thcirﬁ&cpenuantg_xc: servlcg-
coonected dxsdhilluy or desti, for pensions fox non-gerpvice
conngeted disability oxr death,. end for veterans lusurénce.
Title VI would mot efiect &ny of Ehaute .y o0 palien

| Imsurincs payments ara cleaxly pot covered, since Title vl

does not &pply to {nsurance programnle. Ccmpensationﬂiér'¢i"uui11ty

R TS




s i it et S et —ttd v vpeer—=—n e e e e T

e

@ coonot fairly be coscrib d 83 & fmm of fedeval financlal ga=*

glstance; it ia,rakhaz the dlecharze of an oblizetlion. “For™"
this weasom it, tse, i.'s not within Title VI, - 53}:,,:; L
. put, czaln, the wost basic reason why nons . of thesa pay~:
ments eve covered is tha.t, ke aécml scourity payments, they
erc dizect payments fxom the United States to the gole bonesol”

flclary of ton foderal prograt. . Whst the yecipient does with '

£

> money Lo irrelevaat to the. pusposes of the foderol program.

i

b S

raclal diserinination vwhich would be rclwunt: under Title VI

would be the United States jrself, end it ‘docs not engeje in

such discrimination sad is precluded by the Constitution froa >

dning 60. .. Tt A e T S gy Gy nlexsowizin

» caly cutlty which coald possibly wnme in eny fera of - -

. gyl Sozvice Metirowent.. ¢ivik .Scz'vireret:irement”is 40

the sexe eategory. Hore w“in, n: iz, properly speaumg,
fora of compensatica for scrvicos rendeged, rather thsn a form
of federal assistance.. But in ony event, the pzyment goes dl-

ractly from the Talred States €2 the ultimate beneficlcery, ead

what he does with it is irrelevant to the pm:posevf of the fed='s

erel law, So there is uo vay in \"b..ch Title VI could affect

these paymentsSe . - .7 :-.'_; T L TR PR A SR L
Farm Feneilts., The principal dizsct pnym”nt:s to fgrmens
are crop insurance and aexecsse allotment puysents.  Thezs

al‘-




e

progremd flac ave nob affocted by Title VI. - Crop ingurance is
not covezed by Title VI, since Title VI doze not opply to in-
gurance pregrams. And again, wore ‘oasicauy.:both pfogrs.m :u:» .
volve direct federal paymenis to the ultimato veneficlory. It°
has been suggeated that payweats undey these progrems could be
rafuged to a farmer vho adopted racislly discri:ainat‘ozry employ~’
pent policios. Tha short suswor is thak Covgrass vas not cone’

cerned with form cmployment in elther prosvem; form enploysns
: Oy

cannot bo rogarded as pax:;:icizmn:;s or !;eaefic;arma' of cithez.
Hence there could be no withholding of funds based on 'a farmer's

emoloyient policles, - 0 T
Q’ sployinent polic

Howe Loazn Benafitse. JAnother contentlon often wmade is that

Ticle VI will affect every homeguner.. The enswer 49 that this
{s not 8o, Action boing takaen wider Pxecutive Owder 11063 will,
{1t 1s hoped, wake iC easlor for individsal hoseowners to goc"“
financing, by seekiny to climinate existing praccices of reelal
di.scrimination engaged in by some lending Inscitutions " fn con-
pection with residential housing. But thers is Just po way in

which either that Quder or Title VI could result in a denizl of

or .
2 logan to &n iadividual hormowner/ecalling up a loan. .

arnoOther Yelfere Proprasie . Verious State welfare prograas

reeelvo fedeval ald; cxmnplea':Laclude'federal- grané's undaz the e

-5 =




Socisl Security Act for ald to dependent children, materaity

&nd chblld wlfare, aid to the blisd, ald ¢to the wmﬁancndsz -
disabled, ets, ; These pr*ﬂmm., Aiffer from the soclal smu*ir.y
péymenta_ made under Title XX of the Social Security Act in that.
they ard administorad by the States end involve btate a3 well
Bs fodoral funds, Title VI would have an important application
to thess pro; *rms.-, But its eifect would be, pot to lumpals miy
'right_of individuals eligible for welfave paywents, bub to pro-
gect those individuals by waking certain tha:: eligible bone-
fielorics exe not denled their xights on rucial grounds, ov

subjected to docrinminatory treatmente ;oo nn % L

- It is trus that 4£ a Stste shouid follew a prestice O£ - .-

éenying weliare funds O olizible persons because of thelixr race,
or. should maintaln eogregated lines, or vaiting rooms, ©F ot:h..r
dlscriminetery treatment in connestina with receipt of beaefits,
theiiederal pzeacy would have to take action to «;nd the dis-
crcimination. ~Such actien migl":t take the fvma of cuttlug off:
peyment of edoinistrative costs. But it is most unlilely that
fands uaedcd for welfero payments to nsedy prreons \muld cyey
be cut ofx, cxwp: concel.ve.)ly as & tempova.. j’ mogu‘o to bring
sbout e pecessavy and be vc*si.cial chonge in tho poli"y' of tim
ttate ée,ency céniniczering the welfare program, This is o




because it would not be cg?s':_lfft_fepf:.”y:i._t:h the policy of the -
federal zid s:atu(:e. to cut Q}ffl'ggaé:ed welisre funds, and b
cauce nondiserinluscion could in most, if not all, dases be
achleved by othar mesns.. . ... ¢ e oo e t:"f. PR
Iudeed, any raclal dizeriminstion by the State ian the.
edatuistration of Lts welfare programs would be a clesr ,v!.o'-"'
latica of the Fourteenth Amendweut, which the courts would.
lxgvg ample pouer to xomedy. . i 0 A
ﬁ S ET
Ta ,wwus e,' Ti.t.lc VI vJ.lL hzw"; nu eff.cc.. at all on those
pro._;ra:ns m.ich nvolve dL:.ec.. £eu.e:. 1 ;:. w.cnta to t:h\. ultj.am.a
benzficlary of the federal programe-old-age ond sunvivors benes

£its under soclel accurity, votorsns pensicas, and the like, .

‘RPeople xeceiving such v'{fed ral peyucats con rest easy. Ticle VI

vill not affest them. The samn io true of farw banefits oad
many other dixect fodersl paymont projgrams, .
. Title VL will have an effact o those State welfsfe pro-
grams whleh receiva federel aid...v 1 Lat ita effect will be to
protect the indlvidual benaficlardes of such programs from

racial dis rimination, and not to waeken or lupslr the rights.

of those individual beneficlaries, S win




Effoct of Tigle U7 on _The
”rwg_r, Ma 'J-mr,__to Tnd_Tacinl myw at
1'(! 4‘&__“"" Ll yes s AU

Eﬁacut-‘vva Ordar 11063, Novembey 20, 1962,~direc:a,gn

Federal ucpar..vmt.o and sgencles to take appropriate actlon
‘to prevent di.sc‘cimimtion bacauss Of race, €olors creed or
‘hationsl orisin in the sals, lzase, uso oF oecupancy of xees
jdentlal p property vhich is (1) cwned or operated Sy the

, Tedaoral Government, (2) provided with the aid of federal
“Ypans, edwises, grants oF contributions, (3) provided by
“1pnnis insurcd, ‘gnaranteed OF othezwise sacured by the eredit
‘o8 “the U. S. s OF &) pmvmed as pavt of an yrban renewal
prov-an su'xpaﬂted with fw«,ral loans or grants. . Dlsérlmi-
“hatiod dn lerding pract!.ces ‘zelated to §uch~pwczty is also
k to ba pr“V‘mtcd. ,‘?ux'wmt to this Oxdler, vaxilous ageacles

" have issusd rejslatiens pzo.uolting pacisl diserimination
“4n mtte*:s' coming within the scope of the x.rdcr and pre-

T geribing sanctions for viplatioa of the regulations. FeBes

ot e r.d (Suppe 1953) 209,200 ok seq. (Fufial); 33 G.FoRe
‘(Supp. 1953) 35,4331, 35.4381 (V.4.); 6 CiFsRa (Suppe 1953)

“an3,1 ef 231 (Faymers? How? sdministration); 45 C.F.3..

i

2 (spp. 1363) 12.3(R) (LR R T

¥Fle
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ihis Order, and the aoency reuulatlons 1ssued puse
suaﬂc to it, w~*e issued in tha o'ﬂvcisa oz the ConsciCu-

tLOﬂal powera of tHe Presioeat as C%ieﬁ “%ceuttva, ard

t&e rule-makin~ autﬂortty of tne V3&10J8 ag.nclns under

e 2 Tt 80

tne various statutas ralsting to hcuaing.

P

Titla VI o H R 7132 ccﬂaists oz thrae aegtlons.
Sncticn 601 contalna a genoral dec!aration o£ policy to
tnc c[Cc&t trnt "na purs*n in Lhﬂ United Stﬂtﬂs uhall. L
Oﬂ t&c 3rcuﬁd of rocp, cala“, or nacional oriniﬂ. bé'A i

excluﬂed frOﬂ wartlcipotlon 1n, bo dnnied tna bﬂnefits

ef. ot bc 9ub3cctcd Lo dlscrimination under uny nro;rwm

ot activity rﬂcAiv;ng l?d"!ul :lnancial as;is»anca.

gL e . v

Section 602 di*ects eJch fﬁdcral dﬁoﬁ:tmbub or 23 vvcy '

PESES

i

wx*cn "19 emnower«d to extend ;ouﬁral fin«ncial crais tance’
'io aﬂy p;nrraw or activlty, by may o£ gzant. 1oan, OF CON=
tr&ct otncr taan a caazract of insux“nc& or guaranty" to
-“taxe éction to e;zcctua»e Lh; provisicns of ecctlon 601
with reqnﬂct to suca provr&m &r actlvity. i qu rrﬂamnder
of soctlon 6“2 :Al*tas to. the *uLho:&ty uhlch 13; ba excr-
cised and €L erC‘JLruS to ba follaw»d in effectuating

this direction. Section 603 9t;nides for judiciszl revicw.

-2
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' aectiO‘t 602 of ll ‘1. 71" will ‘ba uppucable t:o Cuetet oy

hoasi.m prov‘d»d Y ich t‘m ai.d o fe:'x:e::ul wants, ‘!/o:ms,,’

or m-atribu"mns, a-:d to housi—zg p':ov1d:~d thzc» sh ur bsn*.
fal p rograns ~up-w“t:cd by .f:'_ep;rgl grants or loans. X

sy GF

As to sucn hous ng, J.clc vx will give statutory aupport
to t:ae exbt:.m pravis!.ons of E.0. 11063 and tho yogulae o

“o g . o ae e
[ C

tions ’.S"n?& tt:mamﬁf’-’r- . ,‘.,.-“ et et Prae L R

P e

R . .

] AR

occt:mn 602 1:; nat: zvmlimble t;c ‘mm.’.‘w p*ovide& by .. ,

EUN
LS R

laans insurcd, g¢3r=ntecd, er otharw.:ze sacw:r:d by the .. .,

vy

c’it: of L‘m »‘nited “ca,.eg. Hc:zee ic dooa aot friemtH X8,

-

act:l.on to em! mclal (’ cxlmir tiun as. to Gug h.ha-.:s}.nrz.._,

c 0
R . ta

Hmmver, -:othlm in Titzle VI purports to p*ch%blt eREe-

R

tive ctJ.m to clz.ninat:e w‘wial diacAn\imtion, oz to limit

Er ~~

1/ Title VI ray or may not apply to housing owaad o\:
opezated by the United States, desending on ths ﬂivc
staneas.  Furaishing of govc::rmr'nt-mmm housiay is &

some cases & forwn of comonsation to employoes, in other
cagas it may be dzemed a forsm of financial asals °*n:c. o
Remtal of repossessed housing typleally implves nelther. .|
As a rMctical mattor, howover, Titls VI will hcve little
impact on such housing, since t’.m United Sgages i5 pro~ ..
eludad by the Fifth jsordment fiom engaging ia waclal =
c.i“'cr%*i..*ri,n 1n 1t 135 r*u’: o,h:zti'm:z. e e B

L oA
.y <

e ‘ L . . - 3 -
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any axtbority undor axiating law to deal with such discrims

131;1}:;.9:\,, in prograxs a,nclu_ac:ﬁiv;t,iepﬂngt,_cqvetegl_ by section

602, . By its texss, thae scction establishes. 2 sandatory,

© acrnss-tha-board policy as to federal grant and loan pro-

g;ggﬁ;apd.ccrtain‘ggn:ract‘pxograms;-but&thg texas of the

pection in 6o way velata £o those federal proprams vhich,
do not coms within ita scope. . It follews that sectlon 502
éoaa not diminlsh csisting authority,‘derived_fram;a.qourca
other than section 632, to de enl with probluns of aifcriminao
c;on.,;31p¢e,VA,gpd raA have such authority, it would con- .
tinua. és_:o,pr;grams,outsi&e,the‘§coye,o£ksactiou 692, ...
therefore, foderal agencles remain froe to exercloe any.
euthority they may have usdier exirti‘w 1au to end racial .
discyimination. e e To L
_ .. Tats conclusicn from the lunnuaoe of the bill is con-
fizmed and strengthened by its legislativa hlsto'y. The
Bouse debates make abundantly clear tho intention mot to .°
gffoct in sny way the Fresident!s power to end raclal dlse
crlyin#tion in houslng aaslsted by federal insuranco and

guarsntees. A aiﬂllut intentlon has boen etpresscd Ln

the Senata.




T‘xe nced for T!tlo VI wag statcd tn tcm f.ollewix\,

N i

tc"ms by legp’hns:'m‘l Gcllﬁr. c‘m U*.aiman cf the Km..se .
Judich ary (‘om&.ti.ee. . .lo caid tmz mact "‘It of Ti.tle

VI was proposed in order to (1) *override gpecific pro= i
visiona of law wvhich contewplate Federal asslstance to."7
raclally 3&5: azated institutions," (2) Pclarify aand con- =
£ixm" the authorvity alraady possessed by most fedaral .alix
agaaclas to précludadismrimimtian or aeg-:egation in ..
thelr proguans, (3) "insure that the policy of nondis-
crimination would be contlmuad in future years 2s-3 pors
mncz;glpartvof our national policy,™ and (4) nayold lezliss

lative dsbate over the so-talled Powell amendment.! . Conge

Rac., Fob. 7, 1964, o« 233%, Y. Collexw stated that “the .o

- ezxecutive bronch i balievad in mogt cases to have adequats -

authority to pretlude diserimination of segregation by .

recipionts of fadawal assistance,” but thet claeriflieation
and confirmation of this .‘mtno**lt:j RELE dc*i::ubie. ~{Ibhide)
e ,-L dsay, @ monbow of tha Commlbean sz one of t:h; JRECES:
&epubncan f_lozr mrnagors of the bi.ll, aimilsrly stetod: N
"How we have legislation hews £or two wezsomd.
Cma, beesuse iu uC"‘P prograns we will know that
.+, separite tut equal provialons .are explicitly - i

"' written into theo. aoc*rd there is an area

‘..5.




of doudt as £o the intent of Congress that de- 5
=2 ~7 p)ya from thoe- fact that an..i.-ciscrrni.nation
yiders on pronrams providing for fedaral aasist:-
ance have bcen dafeated. That casts dorubt. Sl
Cm({.. R&vo °£ 3.'01)' 7' 1)6’4’ po 2-334. “

’maaa atc n:-a o*' purpose cmt:ain no sw'ﬂastion that

Title ‘II % s i.ntendcd to t,a{e at aj arxy a i.stinﬂ' authority

¢

of t‘w mczcutiv* bremch co c.cal ulth rqcisl discximmation.

o

~. v P, . ,\

sction. as to ta se p'::o«%miz Sub Jcct to u's prov*sims.

and to lv:-.va no af‘ e.,t ;.t: all c.n otm: progta'ao. S
Th.a Amse de’*ates clcarly 1ndicf:\t<a t:b : ’.ﬂ%nxrah;:e and
gu-x«nt:y pro;gmms were e.ccludsd from the covarags of Title
vI bccauag s:me \fan‘.:ers ox Con*n:-r_u.s vare umxillim to mg:ose.
or t:o mpu* co 11'11}0.:.,. r.on:?i.scrlwm ti.on rwuh:emmts wit‘l
rcspect to lﬂn\llng and nthﬁr po" 1cies of b:m,cs mosc dcpos* ts
wsra i'msured by t‘m “’ederal Beno»;it In umnca uo*naxai:ion
or r.ha E‘ederal. '%avinga am! Lom Imurance Cozoomtlm. R
They aluo nml*e m:;)l“ cit tha 1n catlon o" mc l’oc::e r~ot to
Lizect the Px: aoldentts aut:: ar:.t; t:o de...l wi.t‘; disc*u‘ nation
in hoasing un:ﬂ** FoD. 11003 on a-ty cutu':o amend-‘sen theresf.
. In pw;maj.ng an oaendoment, which wan aclo,::cd, spc»,iiic-
3113; to. é:«:cl@ cmxird'ct;s of'insumnco and gm:sranty from

- 6" -




Title VI, ¥r. Collar statedi o oo

wyr, CELLIR:  The purport of the amendment ¢
15 to climinate all guarantaes prograna of the
Yederal Covornment, all lasurance prograxs of :
the Pedzral Covornnente 1A othar words, zigla R |
VI_waull hava w2 oifcss, 3£ you accast this - oo
amondizent, £ AUEEALRENS 0T Inspmanaa.® | Gonge slL T
Reg., Fobe 7, 195, p. 2510 (imphasis addeds) v oioand

The following colloquy thaen cccurreds
S PRI P wE e e S0 L
;o Wi, OWILARA of Michlgone. tould the gantle-
pan meka it clanr as €9 whethzr or not the amende
mant ha offers, Lf adopiad, will in aoy way offesi y
the authorlty now being undertaken wnder rresident
Xennedy's houwslng oxdow affecting the opexatisns |
of tho FiA?

o

ot
Lo

e . u - 3
- LI CRE e 4

nothing to do

: . P R TR B S S R Swony T
<o urer. CELLIR. o siz. It has
‘ , cer vt e [ Ides P 2615, o evonalnnta

Lins: HEe Cornon, & nombex of tha House Judiclaxy Cosmadtbed - 5,

CRESENIERE IR

Ve

end one of the floor menagdwd of tha bill, stateds - -1 o sy

gt 3 MR Coutvl,y  Mr. Chairaan, 1 rise in suppoxt
of the pending amendmente The assndaent would make
~¢i -absolutaly claaw tho inzentlea of the Congroess thae .
‘tha authority conferced by tizle Vi ond the actlions
oo paquired by title Viy do noat apnly Lo proJrans of -
{nsurance ond puaranty. gaela L w1l mnt aingh
v, BN AROSTIAR. 1r w111 1sava tha sitoshilel 23 .63 - o
Theo juat oo b A3 nad. in the fleld of houding,
ot the Progideut, by mecutive order, hes alrealy
actod ta voguire that racial diserimination bo
- aliminated.  That actlon rests o autiwrlty othsy
than title ¥I, gﬁz‘;-ﬁ_,f;j,;;y;,_zgcm,cm:i.u nal ba affontod
con by thiaaulontion of tipla v aa sewded Ly +hia ansds
Tmente? Ides pe 2017 (Smphesls aridad.) .

- .- SRS - e .. . » o .
: , S RN YL IR .

(0' LT BN . | -2.7-'.;.
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oz The folloving colloquy then ocourreds vy w1

oy, e AR RANDALL, © 7. Chairman, 1 mova to strike
the last word. : . ’ :

B P

" #1 wish to ask a question of ‘the Chatrman, if

+4 « L may, to ka sure of some talags. Tae housinz order

of the Chief Executive of Hovesber 19562, is still in
effect., Taat will mot be affocted by this apsndxient? .
Is that carrectl o

wyp. COLLFR. Yes. Title VI has no effect over
Proszideatial oxdars.” Id.s P 2417,

Thus,, ﬁiza logislative history in the House‘ rapeatadly
confirns the fact that Title VI moesas just vhat it sa.yn',
sud th::t» no implication is to be drasm from it which would
aﬁfa;ct, ona vay or the other, the Presldent's authorlty to
deal vith housing assisted by federal insurance or guarsntees.

Similarly, in the Senste, Sevator Humphry haa already
atatad woaquivacally that enactmant of Title VI, “will not
affect in any wey existing agency powers to deoal with dis-
crimination in programs or aclt:‘ivities not covared by title
VI, such 38 VA or FHA housing progzams as to which eristing
staotutes and an outstm;rlln-g; m;cutive order confer such
poser; eny actlion taken in connsctlon with guch prograns
would be taken pursuant to pwaf cxisting iandependently of

the enactment or defeat of title VI end such power wauld

-8
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HOUSING AND HOME FINANCE AGENCY
OFFICE OF THE ADMINISTRATOR . WASHINGTON 25, D.C.
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Fedetal National Morigage Assoclation
Communlty Facilities Adminlstration
Usban Renewal Administration

RECEWVEP A

RG 1950 EMORANDUM FOR: Honorable Burke Mershall _ ..
‘s & AESEAROH BrCTION . Assistant Attorney General
APRERLS BN ToON Civil Rights Division
itk RIGH 1 Righ
) Department of Justice
Washington, D. Ce

MAR

—reo
~C.

I wish to call your attention to an article by’Professor
Alexander M. Bickel, entitled “Sleepers in the Civil Rights .
Bill," which appeared in the Februery 29 issue of The New Republic.
Professor Bickel is particularly eritical of Title VI as passed

by the House. He states as follows: . .

... The original Judiciary Committee and
Administration drafts referred to programs
receiving federal financial assistance 'by way
of grant, contract or loan.! That took care
of most everything. However, the amended
version passed by the House refers to federal
assistance 'by way of grant, loan or contract
. other than a contract of insurance or ggarantx.'
That guts President Kennedy's Executive
Order 11063 of November 20, 1962, on Equal .
Opportunity in Housing. ... The little
eight-word emendment in the House ee.
leaves the Executive Order effective only
as it relates to housing built with direct
federal grants or loans, and makes certain
that any future wider application of the
policy of equel housing opportunity will
have to be achieved by Act of Congress
rather than by independent Presidential action.
This is no little thing.”

It seems to me that Professor Bickel is clearly wrong in his view '
of the effect that Title VI would have on the Executive Order.
First of all, I believe it is doubtful as a matter of statutory
construction (in the event Title VI is.finally enactefl in"its =,
present form) . that this language, taken alone, would lover=rule /7/ %O//f N
- LEPERTWNT OF Mi®ViRE | &

12&% WAR S 1954 BFL

ey Y LGRTTR:
e, ’1 it. ®es,
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e e e ST

fie Executive Order as it affects FHA and VA. There is a well
esteblished rule of construction that ", .. the rejection of
legislation by Congress is not to be viewed as equivalent to the
enactment of legislation of an opposite tenor." By the same token,
it is doubtful whether the mere féct that Congress exempts contracts
of insurance or guaranty from its nondiscriminetion requirement

can be taken as an 4{ndication that Congress intends flatly to
over-rule an already existing requirement on the part of the
Executive Branch, established pursuant to clear executive authority.

<3

Furthermoré, the debates have removed all doubt as to the intent
of Congress in this regard.

®__, Mr. O'HARA of Michigen. Would the gentleman
please make it clear as to whether or not the
amendment he offers, if adopted, will in any way
affect the authority now being undertaken under
President Kennedy's housing order affecting the
operations of the FHA? c .

mr. CELLER. No, sir. It has nothing to do with it.

“Mr. CORMAN. Mr. Chairman, I rise in support of
" the pending emendmente. The amendment would make
ebsolutely clear the intention of the Congress
that the authority conferred by title VI and the
actions required by title VI, do not apply to
programs of insurance and guaranty. Title VI
will not affect such programs. It will leave
the situation as to them just as it is now. In
the field of housing, the President, by Executive
order, has alreedy acted to reguire that racial
discriminetion be eliminated. That action rests
on authority other than title VI, and that action
will not be affected by the adoption of title Vi
as amended by thils smendment.

o o o
N

"Mr. RANDALL. Mr. Chelrmen, T move to strike the last
word. .

I wish to ask a questlon of the Chairman, if
- I may, to be sure of some things. The housing
‘ order of the Chief Executive of November 1962, is
still in effect. That will not be affected by
this amendment? 1Is that correct?




"Mr. CELLER. Yes. Title VI has no effect over Y
Presidential orders." 110 Cong. Rec. 2417 (daily i
ed. Feb. T, 196H). : :

I wanted to call this article to your attention in the event you
haven't noticed it and to express my views on Professor Bickel's
comments concerning the effect of Title VI.

\)WM

Milton P. Semer
General Counsel

<




Hemorandim on Fhether the Judlelal Review ™, ...

_ Provision of Seot. 403 Moats tha Constitu-
" gronal ReaulEnog snt af a Cann in Gonioaversy -

~ - ~“.»

'Sec. Gbé'of ﬁ.“. 7&5 vrcvidna for 3uaicial reviﬂw
éf Q#Eﬁcyiﬁctions e ﬂrﬂin“tivz or rﬁfusinv to Q-;nt or
continue fina 43&31 uagiqtd '5 .Tho quﬁacion haa bcrn

: rainod whe Hﬂr tH( ctioﬂn 1or1: d b/ tnat ccctLOﬂ
ceﬁa vlthxn the wrov\nioﬂq of drt. IIL Sec. 2 of tqa ‘
Con;titubicq, nich 14w Lt thc juri*dlction of t\@ £cdnra1

urts to casas or conuravﬂtsica. . :. o

C? ‘ '\ mrw\nr r;f fe:,eral wssz.stawce s!:atutes sp ciﬂcany
providc (ob‘judiclal ravicw of "3@16] decisleas r¢£usin5
to aﬁnrd ) é b.unt, or witiholding ELnds un d~r a ; bnc..
.g., thas >cﬁvq1 Construction ~ct (“uolic Law 815), 20
U.a.C. 641(b) tHe 1tian*1 Lefense ;chation Act, 90 U.o.C.
583° L%e ulll-turton uct, 42 U.5.C. 2?1‘(b) TiLle II of
1e uOClal tQCUYlty tet, 82 U.5.C. GOJ(b) the Library
Servlcnﬁ AL, 20 U.a.h. 33% (1‘~Lt°6 to vitahaldxnp of
Vfuﬂds), and thn Hmtch ‘»u,-S J.5.C. 113"(0). In o case

hzve tha cou*tc rofusaﬂ to ~L"o ef*act to thﬂse p ov*aiﬁns,

or intlwated aouht as to tw ir vai*dity.

: | /4(5)
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1'1 ('" 11!1*'*1 v. (‘"LvU. Somvice Cowalgsion, 330 U.S..
\ N
127 (1947) tnn Supren2 Court held that a state, which

r@carvcd er_eral hln y gra nter, lﬂd stardim ta roview

4 an ordar t.aic’x threat;nad a wartial mitbholdim of the )

grants, “.c! !.!*m: 1ts proca rii.n to revisw tnc orde* )

crvated a “ju tici«bla eontx JVOT"}I" (3'%3 USe at 1.)&)

Its opinion uo*nted out th'vt Cnnumss can “crn'at;e 1e ally
1‘ov‘c<=1.)1n rﬁmt st f@dm:“l a"dbtmaa (p. 136), zmd t‘z,,t'
in th& n:’.tc*t Act it hm do*w so b, p':::vlmin" £ or jL‘x(xiC "1
rovis w by a p'*tecn afvm‘ioved b _,v th= f‘omissio-a's order

(p?.1137-8).(j

In ~sc~haa1 itz of G'"-“ v T‘nrf"\*y_g, ..73 Fo 313

(c. A.’ s 1’)3’)) ju *ci.al rt\vim was allcws:d of a z.,.xm).

to cpﬂrova a graat under Tuhlic law Sb. And in qf'__i;n «ﬁ

couxt held it had o ,,m:isd*cuon to review 2 z'ncuqal of

© a grant uader Title HIV of the Soc i.a'L Security AT, it

yested its dec‘}.eion. on tha growmd- that wrhe United States
has not consented to ba suad? a-xr} stated that Wit is clsar
that the court would have J.xrisdi.c!.ion to cnt»*rcam the
p‘ra'aent: actioq® i.f the Act "rmvirhd apgellea to approve

- D -




cno a:- onz pla -}(221 v.2¢

“In-Tugna ve | atged Stotes, 270 Us s.'sss 575 7 (1

vt,’:!a Conrt,ﬁt:.s\tcz"’
w, o[, whether a m‘aca 24403 \hich rasults in a grant. "
T 4s a Jud 11eial onn, doos not depend upon the natura .

-~ pf the thing ov‘antm, but uson the nature of the pro=-
caacing whlch Congress has p*o"i. led for securing the -
grant. 7The United QL.‘tﬂs may create rizhts in inux.v-", o

- $duals 2zainat itself and provido only an sdoinistza=- v

tive rn”’&j. Unhied Sta 159 v. Dnbeonl, 230 3. 328, .

C 331, I ooay provide a legal romodyy but: make resort o0l
to tha courts ftv.-,_lmle "‘!1] afte all. mimr*‘radve

“remedies have uc:n oxhaustad, © Cong
Toipa, 47 U.S. 251 fitied Otates :v.

‘g.8,. 1513 **"**lr"L roal Foundelas ve _“_';, ,

L U.5. 207, myy give t:o the individual ths ption

. of eltiwr an adainistrative or 2 legal yamady,  Come .
pare Glulz v. ’ﬂirgl_y'z'mo 13 ¥all. 33; Charaoaniad .

v Ve ﬂg}tmi Sgatas, 24 U.S. 77 333, Or it may provide o
i 'cn"y a ]_an l ramad (,l)mn\rp :.«r—-m-w Te J;dtqi \Q-J:‘:s R
243 U.5 . 35%4. Vhenover the Toe m‘cvtf‘es a rosedy €
forccq:a @ in the couxis according to the yegulax coursa:

. of lamal procadurc, and that rasme uy ,\5 pursuad, thnre -

| avisas a case witdin the meaning of the Jonstit ution,
whether the Su‘ojc\., ,‘:u. t;naT 11t‘ﬂ¢tl'>n be p::awnrt,j or
status.f" : - R

I“x 15.3~.t of tua fote “olnﬁ aut:'wri!.ios :Lt. l.s clo"n: that

{w jl\dicial rovi.ew ::uf'nm:‘zed .,y c,_. &33 ssti‘s"lc.. t‘xt. ‘ :

o

co-v.t&?m.im 1 ffalet \11-"&::*,-'.‘& oC a "c 00 or c:mtrov n‘a;.

: v




How Judlelal Eevlew ifould bo Cbtainsd Under Tiile VI -~

. 'Sce. 603 of H.R. 7152 provides two avenues for jJudi-
dlal review of agency actlons taken undexr Tltie VI.
ro0, First, ‘It provides that A B el B
. "iny department or agency actlon taken - INERART
pursuant to sactlon 0GU2 shall be subject
40 puch judiclal yeview as may otherwise :-.>.J
be provided by law for similar action i
. taken by such d»purumont or ageacy om iU LT
otqer grouads. .

R Bt

. If. under the utquute creaulng tho ald prograu or uader
othex existing lav, a procodure is provided for Judlclal

réviewlﬁf arency hbuion ; the gane procedure ‘would be
rollowed vita regonct to ag ency actlons taﬂen pursuant

%o Sce. €02. ‘For example, tho School Construction Act,
Publlc Law 815, now prov&ues that a publio scaool diatrlct
ar otner local educatlonal aﬂenoy can obtain judiciul ‘review,
fn the Unltsd States Court of Appeals’ for the clrcult in
,wnicn such school digtrlct or educational avencj 15 located,
of filngl action by the Comnlssloner of Education (1) refusing
fﬁﬁéﬁviove o grant hppl*ca;lon tn whole o part. or (2) vith-
holdinr pﬂyuents ror feilure to. coaaly with drehlnba and
npeclfieathns ‘or with “ny a»auranca givon in the applicafion.

5§Mf3f requifin. the repaymnnt of funds vnlch have been di=-

verted o1 lmpxoperly ozpeadud.‘ 20 U.5.C. 641. II ‘the

-
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Oommissioncr ehonld rofuse to approve an application, or
withhold paymanta, upen & finding of noncompliunce wlth

& nondiscrimination requirement adopted pursuant. to -56c.
602, Judicial review would be obtalned in exaotly the

game way. This has the great advantage that vhere actlon

1a"based_on.several.groundg, a,sinsle_roview_proeeadipg

- ean dispose of all the losues at one time.. Foxr examplo,

under Public Law 815, the Court of Appeals, in a single
proceeding, could ;gvigg tae proprlety'of terainating pay-
nents under a grant where the order of termination vas - .
based on findings of any or all of the followlngs (1) _ -,
fallure to taxe adequate eteps to ollminate raolal‘aegref.i
gatlon in operation of tae schools, (2) fallure to oblain .
adequate. title to the slte, (3) substantial fallure to
ocomply wlth the drawlngs and specificatlions, (4) fallurs

to comply wlth prevalling loecal wages for construction
labor, (5) fallurve to obtaln adequate funds to defray the
non~federel share of ihe project, and (6) improper expendl=
fures or diverslons of funds. See 20 U.5.C. 636, 641;

.+... Second, If existing law does not provide any Judlcial
review proceduxre, any person aggrievodﬁmay ohtain‘févlow,
in accordance wita Sec. 10 of the Adminlotrative Procoduxe

-‘2-.




Aoty 5 U.3.C. 1009. ‘of actlons terminatlnv or refaaing =

td.grant or continue flnancial assisiance upon & flnd&ng

of fallureufo comply with a nondiscrimination requirement“f

4nposed pursuoni to Sao, 602, LoiuT o ihbeom ok SR
-In the absence of 2 n, spocific statutory provielon -

for judicial raview, e¢ency. action refusing & grent has .

besn held nonreviewable, on the growid that COnbress has

not conécnted t0 what ig in essoncc & sult asalnst the o

United States. Stats of irizona V.- Hobhy, 221 F. 24 498 .

(CoheDeC. 1954)s BoC, 603 is o speclile consent to Ju&i-.
clzl rTevlew, where the ageney aotlom. 1g based on Tiltle VI..
The last sontence of Hec, 603 zlso mdkos 1t clear. that ree-
view should not he denled on the ground the agency ‘s ection
wag comaltted by lew. to i1ts unreviewable ¢iscretion. . .:
+1- Roview could e obteined, wder the Administrative
Procedure, Act, by "eny epplicable forn of legal action
{including actions ior declaratory, Judgment or write of
prohibitory ox manda tory, injunetion or: habeas corvn&» in ..
any court of competent Jurisdict101. A sult in equlty for
declaratory judgment, ox for injunctlon, would be tha ususl

form of rolief,  In soae cese3 & suld at law for a money




Judgment mignt be approoriate._ coonemosy sntal e arih

. .Toe federal district courts would have Jurisdietion
of euch Buits o8 suits aricin* under the lavs of tae, Unitad

' ,btatas. under 28 UeBaCe 1331._ Under Zublle Law, O7~748 .

en»cted Oct. 5, 1902, sult could be broubht in the dis=
triot \here the plalntlff rosides. ox whore the ceuse. of
actlon arlses, or where any dafondsnt residese L/ .. w...

eyt Under Sectlon 10 of the Adninlstrative Procedure Act,

tho court could st sside. the sgeney's finding of fallure

tgdgomp;y w;th the nondiscrinlnatlion requirenment 1f Lt -
q&tepqlnqs_that_suchvflndlng was "(1) arblirary, ozpriclous,
or aa abuse of diocretlon, or;othérwise,nqt,in agcordance
w;tp_;;w;_(2)”contrary.tofconstitutional right, poﬁ&r,_}wu;
P??Vil?ﬁ?,°r Lamunl ty; (3) in excbys, of statutory Jjuris=
éiction, authorlty or 11m;tgtlons._or»shoxt of statutory
right; (§)~w1th9ptupbnervanca of procedure,required-by law."
T@e,ggt:ﬁtateg that "in meking these determinations the .
court shall roview tﬁc whole record oxr such portions ihera-
of &8 mﬂy be clted by any yartye™. . ii wemitis vnTo0d

e A8 the APA lndicatea, Judicial review under 1t is. .
noraally baped on the record made before the adninistrative’

. g - R - .
IR ¥ e . NPT B R B L LIRS SR N

i/  For dlscusalon of the jurlsdictlonel amount. .
Tequirement, see Note Re Jurisdictional Amounty Re=-"~
quireuont, annaxad hcreto.,

B Lot P
aous. Shumoaiwanid ans ;
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. Howevexr, 1L the aduinistratlve record was inadequate to "7

ngonoy. In determining whether an agenoy soted arbltrarily
or caprioloucly, or abumed 1td dlécrotion, the reviewing -
gourt would look to see wiat information the agency had -’

before 1t as the basia‘for 1ts actlon, and thother -that

inforaation afforded an edequate besis for the ection,” "~ °

]

show the basls for tho sgenoy's zotion, or i£f there were °
conteations that Lis declsion was influenced by factiors
nat appearing on the record, the court might elther ro-
qulre the agency to supplement Lis record, or hear evidence
1tgelf az to what had occurved. - . i i g ocid

< Seotlon iolof APA also provides that, in ceges where

the applioadble statute provides for e hearing by the egency,

{the egency's actlon pay be set aslde if unsupported hy ndb- :

atential evidence, In fact, where the agency has held a
hoariug._whether or not o statute required it to do 'so,

the roviewlng court would probably epply the substantial
ovidence rule. N

.+ = Finally, tho court could set aslde agency action
which wes “unwarrantod by the facts to the extent that the
faots are,éubject to trial ds nove by the roviewing court."

Since the Constlitution daoes not requira eny form of hearlné

kor Judiélal review in connsectlon with the denial or termina-

tion of o federal grant or loen, there would not appear to

~5=




be auy right to trizl de nove in the usual situation thOt

nignt erlsc under Sec, G0Z. “o Tet.liuned ;?lﬂvl?lnn'

JUnder 424, the" rcvieﬁlng court "would have authority,

not only to set aalde agency findings .and actloa whlech it

. found iiproper, but elso %o Yeompel ggéncy actlon unlewfully
wlthheld oxr uareasonably deléyed." Pending review tie court
could ipsue 2ll nppropriate proceéa‘to preserve status or
rights pending vovicw, to the extont necessary to preveant
1rroparable injury.
The provl.wnF just describod are-thoao which the

_ Congress, in tha APA, deemed oppropriate for judiclal
iovien of ageney action generally. No reason appears

for applylug-difforent procedures and stanuards in '
_tals arca than in others. untlil now the gcneral rule

has beon that agency actlons denylng or terainating

federal grants or loans have not been subject to eny
Judiclal review at all. " 7pig 15 bocause no one has &
constltutional right 1o a grant or loan from the govern=
ment. See the Hemorandum on ‘Legallty of Title VI, Con=
gressiomal Record, Jon. 31, 1964, pp. 1464-5. Title VI

goan & long way 1ln extending, to fedoral grant -and loan
prograns, the norasl measure of Judlcial reviey whieh

Congrens hes specifled for othor agency actions., %There

oG-
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and prccedufos and adopt aooolal rulaa calliqs for more

extennive Juaiclal rﬂvlea in this area than in others.

LIRS
AN




Hote re Jurlsdictional ﬁ.mount Requlrement

Jur:.sdihtiou um..er 28 U...».C. 1331 is limited to cages
:lnvolv:l.ng $10 000 or morc. 'J‘he amount in con:roversy v.ould ‘
omzu Y be the a..zount oC the sr :nt: or lqan which has been
refused, or the u*\pai«i balance of t:he grant or ‘.loan pa;ments

gndax which had been terminated or suspended. - If, however,

'the avency's action affected eligibility for future gramts

_err loans, tbaL facf: ‘could ve taken !.nto sccount in detex-

Lt wrlagr polbay

mming t:hn amoum. in c_ontroveraj. S

'I.n addf.t:ion, t:he v, S. Dzst-cict Courl: £or Lhe Di.;:ricc

R Ay Meiinise 4,':% 'r]‘

'.'of Coluxubm wou’d lmve g._,(.neral. Jurisdiction,“wi.thout regazd

Ve o UL L

to the amount :Ln controversy, ‘over,a_suzt.in,gs‘uigy }?:':99535\: ‘
against an o.cfxcur of the United States who residas or. is.
found 4n t;n..'District of Columbia. P.C." Code 11-3056. .Under.
t:his provi fon judici..l ruvlex» would be obtained in the R

Di.snz.ic-_ o.t Ccalumhia in ‘most sir.uat.:.ons, w.tLl out regard co

R A B S
tha amount. 1n cont.::ovcrsv. :

EERANY sty

s+ v Several acts of Ccmvrc.,a confcr ju isdicti.on on tho .

District Courts without regard to amount in contToversys . .

None of those ects appears applicable t;o guits under Secs .. i

€03." Seme of the sults to which the §10,000 jurisdictional

b SRR R SR
- 8 -
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amount is inapnlioable eres - . ci..cu v oant 5Ll X

-

-t la. Sults 1o redrens the deprivatlon, undcr eolor . .
7. .~\ : RN

of state laa etc.. of rights sacurod by tho Gonstitutlon
or b& an Act of OOngreas providinv for equal rights or -
cltizeua. “28 ¥.5.0, 134;(5).' Since ‘the sult would ‘not
seok yelief from nction takon vnder color of state law,
this provision would not apﬁly;i- Jha b r ey
4n @ Sults fox damages OF for equitable or other rellef
“undcr eny Act of Jongrozs. provlding for the proteotion of
civll rlgnts, including the right to voto.“ 28 UeSe.Co 1343(4H).
H.Re 7152 is, broadly speaklng, an act for the protection

of civil rights. iowsver, procecdlings for judiclel xeview
wder Sectlon.GOB would not be proceedings for the prodoc=
4lon of clyll rights wlthin the meaning of 28 U.S.Ce 1343(4)..
The plaintiff would typleally be, not an individual membor
of & minorlty group whose clvil rights had been threatened

o impalred, but a public body, & non=profit instlitutloa,

or in pome casos & business organlzatlon, ﬁhich wes found
to'have deeriminated against mipnorlty groups. T@a'iélief
gought would be, not freedon from doprivation of civil rights
of the plaintiff, but ihe recelpt of pé&mente wnder & federal

grent ox loan., Henoa, Sec. 1343(4) would prodably be held

applicable.

-9 -
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3. Suits unier an Act of Congress regulating cou-

*

‘merce. 23 U.S.C. 1337. Wnile Titles Ii and VII of M.x.
7152 rcbt on the commacee’ pnner, Title VI do s not. uore-
over, neither 4t nor the assistance sLa;uLes to which 1:
' npplies can be charautcrivud aa re*ulatory statutes.
Hence Lhms ’GLLlOﬂ anp;ars inupnlicable._

Sec. 503 has been d afteu to £ic in'to tnc ordxnary
and usual proccuureb and jurisdiccxonal limitaczons appli-

czble to the £ederal dia;pi;t‘cquz;g."';




typed 4=30-064

Louis F, Gberdorfer R ‘
Assistant Attorney General . -
BU:1LB:bg

Texn .Division

Haroid H, Greenec, Chief

Appeals and Kesearch Section o : -
Civil nights Division )
Uncqual Diztribution of Federal Funds APR a9 19{3‘}

. The 1560 Reposrt of the United States
Counission on Civil Rights oa Xqual protcction of
the Laws in Uigher Lducation scts forth the £0llowe
ing statietics on the use of federal funds in public
colleqes and universitics in seven Southern Statesew
Alatauz, Filorida, Georgla, touisiana, Hississippi, -
South Cerolina end Texss, Figures refer to the
pexcentapges of the total of the federal funds xee
¢ceived uoed for each category.

o

Q o . white Neggo Pesosreanated

Netl, Defensce Fellowships

(p. 195) T64,6 9.2 26,2
Counseling sud Guidance
Inetitutes (p. 167) 40 0 60
Language Institutes (p. 199) 45.7 0 o 54,3
rducational ledia Frograns ' - . .
© (p. 202) ' 66,5 9.8 23,7
Natl, Sclence Foundafion k o ' : i
J'Institutes‘(p. 2062 66,6 11,6 21.8
USDA Pfog:ahs in 100 0
: Lead Gsant . .

Colleges (p. 221)
NIH Grants (p. 236) . 43,3 0.01 56,7
Regearch Grants, (p. 229)

. Natl, Sciencec Foundation 45,1 0 51.9

, Chrono

‘O; Records
o

Greene

Blaig —— . X ‘ /(/(5_)




tthite Hexro Dcacer:antcdb

“Atonic Eneryy Comaission ) R
. Grants {(p. 2333) - o . 41,3 ¢} . 58.7

yosA Losas (p. 2413 558 141 30,1 .

o 4 Thc‘Coamiséion fyrther repozts the use of Vsy
. fedezal funds in support of public higher education .
- in six sietes, £rom 1950 4¢hru 1958, as follows (p.
~:'256): . L N . . R

White " Negzo
(Average pec student)

Alebame. . . . $118.49 s11.77
Flozida . i o '535;34  - 4 1

" eeorgln | 205,61 ' .'i~ 18,35
Louisiana i ga.s2 . . 10,20,
' massissippi 208,85 D P T]

South Caxolima ' . 157.67 35,18

- In the 1081 Repost of fhe United States
Compicsion on. Civil Rights on Education 2 survey Wis
pade of sbou onc=third of the pudiic 1ibrarics in
the 17 Southern Stetes secaiving federal atd under
the Libsaxy Services Act €20 U,5.C. 351 et 3e0q.).
39 of the 109 libraries reposting used gecregited
facilities, The dvesdge fours of weekly cerwice
* geported for whilte 1ibsaries was 2lmost twlce that
for Negro braachzs, while the punber of circulating
gnd refaerence bOoks reportcd for white branches
ranged from three to nearly scven tines the numbers
for Negro LzaucheS. . .




these figures on the ?ederal school Lunch prégram

1 have
tha Grcenwood separate “school

available for you ia disr.ri.ct:.

Mississippl. These are the figures:
Average vhite Vhite Hegro Negro '
Dahly '
Attendance % A.D.A. . % Free Lunch % AD.A. % Trce Lunchi
1060-61 4,943 -~ 4,503 -9, 43 21
s7 80 43 20

1961-1962 5,130

sure to waat extent the Federalicoverrment contributes

I am not
\. to the school funch prograds fhese £igures will show that 43%,
_ v or nearly half of the average daily ettendance who are Negroees

¢ lunches distributed in the

only one-fiffth of the fre
igures that I have he:.e.

receive
Those are the only £

Greenwood district.
¢ you can use them oF not but Miss Blair

1 do not kuow whethe

will have something else. W&agm{%—)}
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It has becn chatgcd that section 601 is'a
"slecper” which will requirc the FDIC and sinilar ~

sgencics to impose nondisctinxnation requirements on

R, o et
o

SRS ol

their bencficiaries. This assertion is made because
sectiz;‘gaé“ofuéié bill excmpts insurance and guaranty
programs £rom the mandatory requirenent of nondiscrimi~
nation rules, while, on the other hand, scction 601
dqes‘not.contain any exception with respect to such
progranse ' »

’ There is, howevez, no bagis to this charge.
Section 60} does not c:eate new authority to inmpose
pondiscrinination :cqui:ements. It does override
g ptesen_t ptovisions in statutcs which tequitc expenditure
of funds on 3 sepa:ate-but-equal basis, such as in the
Hill-Burton statute and the Land-Czant College Act.
Section 601 also would make certain that it is well
undetqtood that nothing in any present statute would
-prevcnt any agency fron ndministcring its programns 16

[ nondisctiminatoty manner and_it encourages the non-
_",’-"4..--—--«-—-

disctiminatory ndminist:ation of programs where power

—

p:esently exists to :equlre nondisct:miuato:y clauses.

s B

o

e e e i A i e e < st e g s 8 AU T T e o

Howeve:. 1t should be vell unde:atood that, unlike
;ection 602, section 601 does not czentc new enforcement

authozity in this field.

%,




Follouing is.

stgtu?ory‘provisiogswhi

SEPARATE DUT BQUAL LAVIS

the‘;eg@;pf.tpg”on}y fedetal

ch lnclu&c separate but equal

* _provisions: 7_U.S.C, 323 -(the Second Morrill Act):

‘No money shall be

gections 321~
any State or’

support or naintenance of o
vhere & distinct

paid out under
328 of this title to
Territory for the ‘
college

jon of race or color’

is nade in tho apduission of students,

but the estad
of such colle
end colored &

bc o compliance

of scctions 3

the funds recelve
perritory be equi
hereinafter cet fort

1ishnent and malntenance
gcs'scparately for white
tudents shall be held to
with the provisions
328 of this title if
dfin'such'State'ot
tably divided es ’
n: Provided,

21-

" That

in any'Stafe'ir‘which there has been

one college establis

of scctions 3
also in which
tion of like’
1ished,
and 1is on
State from

culture and’

named or styled,
has recelved money
1890, ‘undex sec

“its ovn reve
education of coloréd student
the mechanic

hled in pursuance
01-308 of this title, and
nh'cducaeional‘institu-

chatacte:‘has”beén‘esthb- '

or may be hercafter‘cstablished,
‘pigust’ 30,

1890, aided by such

venue, for the

g in agri-
arts, hovever

hef or not it’

August 30,
of this

or whet
‘prior to

tions 301-308

¢itle, the jegislature of such State

nay pr
. of the
division of

S

under scctions
petween one €O
itution for colored

blished as aforesaid,

and onc inst

students esta
which shall‘be di

end paid acco

such institution
entitled to

shall be
sald sections
provisions,
been if it hea
gcctions 301=

provisions sh
pliance with
reference to
whitc and co
Aug. 30, 1890
417,

Interior o Jus
the fund to

+ to the Sccretary
t ond equitable
"be reccived
321-328 of this title
11cge for white students

vided into two parts
gly, end therecupon
for colored students
the benefits of
jeet to thelr

rdin

" and ‘sub

as nuch as it would have
d been include
308 of this title,
the fulfiliment of the
all be taken as & con=-
the provision in T
separate college
jored students.

d under
end
foregoing

s for

. 841, §1, 26 stat.




TR HILL-~DURTON ACT

(42 U.S.C. 291c (£))provides:

 %That the State plan shall pro=~
vide for adequate hospital faciti-
ties for the people residing in a
State, without discrinination on
sccount of race, creced or color, and
shall provide for adequate hospital
facilities for persons unable to
pay thexrefor. -Such regulation may
require ‘that before approval of any
application for @ hospital or addi-
tion to a hospital is reconnended
by o State agency, assurance shall
be received by the State from the
" applicant that (1) such hospital or
eddition to a hospital will be made
available to all persons residing in
the territorial area of the appli~
cant, without dis¢rimination on ° ’
account of race, erecd, or color,
but an exception shall be nade in
cases where scparate hospital facili-
ties ere provided for scparate popu-
1ation groups, if the plan makes
equitable provision on the basis of
‘peed for facilitles and services of
like quality for each such group; '
end (2) there will be made availe
able in each such hospital ox
additlion to a hospital a reasonable
volume of hospital scrvices to’
persons unable to pay thezefor,
but an exception shall be nade if
such a requirement 1s not feasible
from a financial standpoint.




* . B -_"’/- g ‘ . "

e — TITLE VI AND RELIGICUS DISCRIMINATION
t " As introduced, both H.R. 7152 end S. 1731 con-
% tained n Title VI vhich would heve applied to religlous

disczimination. The House Judib;nry Commiftcc'deleted
the reference to religlen.

Religious discrimination does not appcar.t§ have
been e significant problen in connection with federanl aid
prograns. On the other hand, inclusion of a reference to
relipion would have cauced unnecessary coneern on-the part
of religiously affiliated -dnstitutions which receive sone
forn of federal mssistance. A nunber of federal statutes
provide for grants or jonns of federal funds fo: gone edue~
cational objective, and sond of this aid goes to nonprofit

" private institutions qhich may be undez cectarisn control.

‘ For exzuple, grade school children get "the benc=-
£1t_of funds distributed under the Nationnl School Lunch
Act, 42 U.S.C. 1760, Under thics legislation, if the State
i Larrzed by i%¢s lavs f:om‘diotéibuting funds to nonprofit
‘peivate schools of any category the United Statcs nay dis-
t¢ribute funds directly to cuch nonprofit private schools.
See 42 U.S.C. 1753, fn moze thon half of the States the
educational agéncy has considered that it could not uake
the funde aveilable to nonprofit private schools and as a
sesult tho Sccretery of Agriculture nakes funds aovaillable
directly to such nonprofit -privete schools, including

those with religious nffiliantion.

14 (9




Similaxly, the Hational Defecnse Bducation Act of 1958

provides for loans of federal funds to clenentacy and sccondary
schools of a nonpgoflt chnragtc:. foz the purpose’of equipping
these schools ulith ﬁéien”ific and nodc:g‘lanquagc inst:ucéionai
‘cquipnnnt. Title zv of tnc Huusinb Act -of 1950 (the College
HRousing Loan T “ro#raq). 12 U,S.C. 1749 et scg., provldes for
loans of federal noney to provide “houoinﬂ and otue: cdu-
cnt&onai facilxties for studcnts end faculties & % «n gt any
‘public or nonprofit private cducatioaal 1ns»1tut4on, 1£ it of=-
fers st lecast e z-year p~ocran lcadiug toward 1 baccelauzente
degrce. The United Sta«cs is authorized by 1egislation to nake
granis for :cactorn to " ok * institutions or persons L A
42 u.s.c. 2051. It provides schol~rship funds to various
classes of descrv1n~ studcntu, and thesc funds cone in due time
to the inst;tutions which the etudcnts attend. The &I bill of
rights is p faniliar gxauple. Also £an111az 1s the Pedexal
provision of Reserve cofficer training progrgma leading to Army,
Alr Porce and Navy connissions, See 310 U.S5.Ce 4382 ££, Many
of these prograns n:e in effect at collegcs and universities
uﬁdc: the control o’ religious orde:s. Other cxanples are
sraﬁts fo: research, denonstration, and t:aininr projects re-
1atcd to vocational rehabil&tation under 29 U.S. C. 34¢a). Many
of these grants aze nede to 1ns itutions’ of higher education.
Sinilarly, religlously affiliated institutions particlpate in
stote welfare prograns ausisted by the Social Sceurity Adninis-
trotion. 42 U.S.C. 1310. 1t is better to avoid the
problens which obviously would be created by naking Title VI

applicable to religious discrinination,




NdeBK:WaS: JLrsmuf = - ' ce - Mr. Schledl
- Mrs. Copeland
: Mr. Moxrisson
FILES

Senator J 1 Sheriesn GoopeX
Lmtod es Serata -
washlng ﬁva; b3,

.
e e 2t e P ST S S

Thig is in wagly to you ; letter to the Attovasy
.r.’:ﬂi"f’l}. sated April 21, 17%%, asking 2 nunber of quude
tio

ng relztiag to H.%. 71}... Yoy conveniimes; I \..;..\11.
At your wuastion and follow it wlth oy .m:.w:—

e
e
~

o

(1) 9. Title VI, ssonize
ghat Seach Feleval depnrl
G

L
od to autemd F *me:x:’.l .c-}.\“.u
I'e

0t
DN

- )

o pruy¥an oF sopivity by vay of £ oun, OF cc.x:::-xc%
othor thsn a com'f',..-;. P insurane sapeatyet  Would
you 1llst cha kimds of "«:’n-' cactys Db f'm.,‘wc or £ -'::.'-:L'y“
visich vc;u‘fc,’l be excoptad unier seetion 602 £ros ThY SHVIVAES

of sectloa b 6511

&, Gemtion 692 would mot apply to awty c':}-.'\tr*u, “of
{psuranza of Suerantye Azomg the kinds of insuvanse snd
gUaranty x-.x-ch sve r*“(.h_.t.ad fron sestion G2

i

by Lf:’* quotnd
louguage ernd hnsusiaecs of barlk depos ne
Damsm: Tnaumance Corporation and tha fes .,.«,\.gs
aud Loan uu\wsnsc Cor:.a":;::i‘ gay. Federa v
Pationa “mr\uc-:e Lifa insueantns Tedazal Fmployens {‘rc-.sp
Lifo Losurancd; snd Foiled, and Veide 0 rtrase insurancd
and gusrantiet.

2) Q. Doo3 tha torm OIS cipiaat? on live 15.0%
sention 002 ‘annly to private {udivigaals, or does rrealpl-
- ent" inelude enly nc’cral dapavtmants oF agencies, Seatas,

I5




or sublivision of 3tztes?

. A. “izolplent® mocms gonerally the person or satlty
to whoa a Sedoral grout or loan As mads, Or with whad &
foloral asoistanca contrzok i entarsd Into. A private
person or orzanizaticnm may be tha resipigat of a fedowal
grant or loasi, as im the cuac of a Hill.Duxton graat O

a non-rrofit hespital, a lowa to o szall businugss cowesin,
or a yasearch prast £o a private collegs. I 2o wob awarae
of suy situition in wilch a fedorel departoent or #gwncy
woulé ba tho veclnient of & federal graat, loza or as8iste
snen contract.

’

(3) Q. %ould soctl sver an employer who
rasaiven tunds wnder @ azn, and who discrdsla
pates in hls eonloyuent prac

A, - Tais wonld depend on whother the eapluynas us
<

|

Wi
tarendad by Congrass to be paxticipants in ov honeficl

of tha fadaral progvas. Ia tha cass of publlc warks <on-
etruction flnanced in whole or in part by fadeval grants -

gusly as gohzols, hospitals, hizheays, sivporid, oleé. -

cnz purpase of the eupordituwe of federal §unds cam ba

ra3id Co be Lo stimulate coployment. Hengs conslkyasiion
employoes would ba dezned bineficiaries of sush granl sud
Toan piDTasy, and Srg. £07 weuld requlre tho agmmles
asministering tham ¢o take aption 2 cvshidit vaplal
digerimlustion in caployment. On the othoy hand, nothing
in the Agricultural Adjustmant Aot suggest thet acrasye
allotmnt payments usisr then weve intended by Coungrass

to bennfit farm employses. lonce farm exployses wauld

not bo doened bemeficicrles of thal program, and Sa2c.

592 would not authorlzs any seticn to rogeire oeciplonits

of sexcaza allotments to vefraln froa racial dizerizinntlon
tn cmploymens. Sea Cong. hes., Hare 39, 135%, pe 0325 Loy
further discussicn cf thls polat.

(4) Q. Would sectica €32 asply to imdividuals who
contract divectly with a Fedoral aguncy? Yould Lt apply

2=
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1

1
ii

* -

Ly

LY

to a ecorporation whleh contracts dlyectly with s Federal
aganey? ) ;

A, Titls VI Socs not apply to procurcaent contTacts,
or to othcr huaincos contracis which do mot dnvolve financisl
asaletance by the Undtad States. It do23 apply to grant and
lcan apreaments, and €9 certzin other caontracts ilvwolving
financial zpslistencs {Tor euanple, those resqaren teontracis™.
which aro essantieslly grants ia napue). In those ©ases
4q vhich Titla YI 45 applicable, Jcc. 692 would apply to
a parson o corporation W acteple a diseet grant, loza
ox assistance contrzet from tha foleral governsant.

(5) Q. ¥suld Tirle VI of the prasent blll supscsede.
those eyranguxants wiilch have baan astsblished undar EXGCU~
tiye Ordne 10223, March 6, 1731 (fresideutis Comsities on

e

fqual Ioployment Dppartanliy)?
Ad WD

(6) Ara theve any Federal egeneles which noe have
regulations which prohlble discrimination in thalt prow-
grans ov sotivitins eiprod by Tigla VI? If co, which
rgoncles, vast ars tha renuletions, and to whal prograss
are thesa ropulaticns diroced?

A. Yos. The following &ro some exampleos of €
actions which have taan tsken o preclude discrininatlon
in fodaral grant and loan progrsmsd

() Fzzeutiva Ovdexr 11114, 23 Fed. Reg.:
6435, June 23, 1083 erohlbits diseriminstlon
tn oaployucni on consrruetion financed in whole
or in part by federal grants o loans.

(b) Exeeutive Crder 11083, Wov. 21, 1562,
27 Sed, Ros., 11527, prolilvits discriminztion in
resldontial howaing srovided in vhole or In part,
by foteral grants oF loung, and in y¥onsidential

-3.




' .
e

housing mder foderally assisted urban reo-
mal p_;:oj::cts. . P

tixn
i.,,

(¢) toplicants fof prants undsy

Taderal Alvsort ick &ma ro"u;xad to furr

0 esucanss thnt noirhor the spplleant ae
oy othaw poreos soeupying tpace oy facllitles
at the aleport Ywill Cluselisincte ‘zc'aius!. oy
persen or class of perasons by veason of xace,
coloy, ereed oy natlonal orizin in the use of
any of thy facilitiss providxl for the'.- p sl
en tha alyport.”

(&) “he Departawat of Heeltdy, Edwpcaticn
and Yelfaos "’53:3 raTused to enter into cenbtracts
tho Hationmal Dafonag
..*z tituticnz. 3Se2

ote

g" \
Lo i1
"
»

{7) . vould p;.;.r..“:x o Tooalva B 8
vIrious “Tr*c:x 2:1“:;1 suppornt end merieting progwan
troclrionast wider Tivle VIT  IE so, what Cyps
et bnination bty theze Mroecinieats? under Titla d
bo srowde for cetring off thelr pawbicipatlx
progrem?  bould it trtude amployeent practicss

2, Tz m:‘"?:s S raeaivs  fedaral grants, loana of
agsiztanca coalyy t:-vn w'"m ba Yroclpionts? within the '
m»_am.rg of Tigle VI, Titlas VL would protect such fanmoza
'a.}.m, drr*\c. L“o b*“ﬁu.s.s of such proframs, OF HLGTe
ul"c diserininntnd oantnt wader thowm, on grounds of xace,
colorw, oF mtlsm}. orlzin, 1 am mob awvuve of any situation

in wvhich 'l‘ltle VI would da‘ horise losositlon of any vegulite
meabs o auch farmers. sarblealar, Lt would o suthore
ize Loporalkic '\ of aoy rcq...ro;.':r.... with respeck to farm ‘
enployment, since faro wployess ara oot benafislarias
of tha prograns relicrral to.

@’é-




(3) Q. sould apporantly ensble each
Pedoral deparisant ov azan satoblich its on rules
and repuiations for cull edepal funds. How is
4r iatended that a cogsistont £ f vegulatioas pros
hibiting discviminatlon in Faderal finzncial sssistanca
prograng shall he petanliched ‘throusheut pll departrents
and ageacies? thae praceduze 1s provided by Titls VI Co
goouTe consistent rTasulstlons puvsusal to, =ad tha unifors
application of, Tizle VI in each and evary Federal finsnaisl
aasiztance prosvant

A. Sec. 602 proviges thot eseh sgency's yulas and
rogulations must by, approved by the Trasident. The wvalide
ity of nuch rules and ropatatiens will ba gubjost to judleial
consideration in sy fudicla poview progending. ANy euinif
of funds must b rapdrtal to the appropriata Soagresslonal
Goumittond.

(2) Q. Yeuld yeu pugvide goveral examplas of the
kinds of discriminaticn tn the cdninistration of Foderal
finanalal sosisiancs pURRLANS whtah have ooorred? I would

appreciste specific cntaile ond measplas in this insianctc.

A ooy of exauples, with pupporting geidencs

spth at Comge Rac., Hare 33, 1254, pe 6323

wayp)s Spril 7, 1884, po. £515-6333 (Senatos Pastore);

%, pre 6231-3 (Suzangor Jayits)s Dec. 5, 1343,
powe Javite). Azong them aro the fullowings

1. Uader the Bill-Durfen act, betusen 1245 and Deceobor
31, 1782, grants torailing $33,775,925 wwra pada to 5% vasially
sayrasated facilitics. 0f thasa, $4,033,008 wont. to 13 pll-
nopro Fscilitles; the remsindas’ wont to all-uhite facilitics.

2, Larse gronts bave bac sada for constyuction and
oparation of racially accrazatad public scheols in foderally
gupictad areag, Under Public Laws 315 and 873. Tor example
for f£iscal yoar 1752 the following ewants wers da Kor
copstructics and operaticn of siblie scheols in fmpact

5




5 343,051

Gaorsla, qé,‘ku,s&’*; Misgicoippl, 52,151,845; South

Caroliind, $0y0 ~.51 3763 Yirglnla, 315,9 40033 togal

for the £iva Semtos, $30 ,/33,0]«» . Yot for tha scuodl

year 1752433 PLJ. ) 11 gatasinpd and South Savolina

had no legzoss and whitas L&«*t...h';r jn any typs of

gonaol. Ceorpla hnd 2nly 3% “n':rcnz in Antograted

&Lﬁtool‘l‘ el u{‘.’y about une-no a1f of 1 pevesut of -
Vivginizts Heoro children waoe in dc:;-:*ra'- s2d aonosls.

Suastﬂntmi Pedersl funds go to segregatoed s¢ hosis in

0";;1‘5‘1' Stotod.

aveas in five Scuthern Gtutess Alabamgr, 30
s Ead
o

’ 3, Bemo childron in Greas avnod, Hissiesippl, who

\ sako up hc“..i‘ tiho u*;f‘.".‘:t e u'il)r acheol att*’"\;’c.m.e, Fageived

‘ oaly ona-fifth of s fpea school hmches saivede

| » :

4. Thore $s substontizl grridagcn of e':r'lueﬁ.c,; of
Wemreas froo traialoy )";~"~: !.‘ «‘h"-&‘:i.l".uu md b’a"tmn—paid
ok wlew T 213
‘O granse
]

® 1w

aww*“y wndew 1
will talke p"\w u"tly if C.’wr
culzy progras hag cu‘:z::zc?? 0wy vua!c’ 5.» be poasd
cut off fu"ms o : papticularw p-"am:am ¢y Lok
terainailen of dicerintusiory pw jong ko & thm which
ara not covered by tha pov ploulay x:::::;:.sm?

. '-'-

ch f9 tha

A, Fids could ba out m:. only with no
f 21*.:. “LC. 6}’

; particulsy proZrad aid tha prrtisulsy
1. prav}.d 23 tint 8 cubofE ¢on he sade onlty (1) upos
i finding that the pa *t*u*’.‘.'s: ald Toclplont hos f::ilcd to
‘ . coply with & ,*::J:;ui.m.. ant of the D& w.y’a vule, ve

or crdey, (o, 26, 1lla23 16 -1.7) =d (2) only waler
i ticular peogran of astivity ke kn*cn rhal ro\,.z*rrzzxaw o
1atea. (0. "u, 1.15). 1t would t‘ze*.:u-.mc not ba poosibla
to cut off funds vndex oie pregred Lagzuse of éiserimination

‘ o ’ * o ‘ -G'tl
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@i An enR stete Lo
Syeny withe
.1 a pﬁ; t}.(-u_.-‘ rraey ovd shafe, X aronkion 4o cleaw
that guy cutaff tg ehaw o plepaiy «th to the W?«'-
tloulay elitusbtio: 1 wh w«-'» H [y AL} b3 sarred. See
He § ("Dt' Tine 1"5 ‘J.'t-"t p 12 t\\‘(.’o. f:’?;.ij. 7.
76’0’, p- \4)”#” (.'&L‘.S«.‘;:}r‘: niesE & éde}'

(11) Q.
' geheot 1:.‘;3’9 *c;w; . t; n,, J.u:mccz
pgwlic mwls withia the Statal

A TE would mehsrize toralnntion of e}

gromus £O SagTap2ted qohaslse  Moumvar, inovies
maim‘oiliq of suils u‘“‘ T‘i‘i" 7 of eRe ?L'
coang of ac’ui.*vlrv; denneeonition, b i3 Dot -**a‘:r:*:,
such bewiiinstlio i Siv 'i'f’-*- 5n:.x: "vm 4a »
hat Nfured ca,ar*' i:" t..., 1y :/:

£23ls o aaiiloes Lhd r\,a’

discels miaabhon Ln the ul !
Crinie Doles Ayell T, L."‘} -b::mtu fox ’::;"

(12) Q- Uﬁs’f‘r ‘r}a’—j"’ ‘\r* sl
the FedepalwState histaay ¢ '»:'
proszans, ba tepsdnated o fc:.'
coevelng tho Srate o ita Gmw-
tion in nubl.,v scg.oalv pub L
faclilitles, eca.

Ao Yo

G. vould a privatﬂ" erdowed eollene which roooived
517 of its money cach yaiv foon Podaral granta qual I."; a8
a "public eolle "rs" - m.,,.m. ad predsnln ‘mlv throush the
wae of govownawnt £ 1ial vhot &s tho test thich would

07‘




briog-a wri.mw school within this sectionl s

4. Tha inteatlon, by tho ™ sholly o predoninestly”
pirase, 15 to z.:x:luw schaols and collegas which swe
“pﬁ:i.va..tx" $1 naca only - 1.8., &0 r2geh attoapted cvasion
of tho Fourtoanth Avomdocnt, If a sehool o col lope &3
germulnely “privsto® Lo orizin and churacter ie fast
that 1t reselvad substantiul fodaral gronts (*or rasasreh,
langusge instltutes, Toxt onoa‘ achool luacies, eL‘c.)

could net bTing 11. within Ses, fmc. It phould be N0
that Title IV doas not cre ate paw lopal obl i:;atio*“ 1t
mnlj outherlzan oults by ths AtPorunay Cencral in those
slty u.i.‘ms wione private povsoas now have a zipht o;t
neuim Sar tha Fourteanth szandoent,

(1) 2. Considuring thut i
tha Attorsey fonara 1 r.u’.’.m:i:
broushe by sz.‘rs.:_‘ ey Titles

nmild soetlon 332 p*:o« tha AU :oms
ry to Latowvs w in ecn ; arising unde

A, Mo, Camos arising wxicr Title Vil trould
on wizhie ervated bv staruta, Jeaz. 302 ie 11.-.-.:is;c::'s
i.nvs::lwrt‘.r destals of thae vight to cq'.ml T

Law uadar ths CQufﬁﬁiLuu!.O“i. Rt

(2) [. To what type of sctlon, otlisr ;
Hirally authorizad ia TR, 7152, would 5
bu applicabla? Would cactlon 302 eabgace eLs
by i.fzdi.\fldu..lﬂ saalnat State officlals, ov iﬂc’i\;
azainst ir;ii.vid.x..tﬁ, claini ns the 1!.51 of .L!.x‘g
tfmnm of tha low?

. A. Sect. 302 would allsy interventlsn in casds Code
manced in foderal court sesiting relief froo e dental of
cquel protectlon of the laws on sccount of raca, colow




(

religion ov mtwml orislite Such a zult would be hased
cm ¢ha Cogrtaonth smendsent and 3 would morzaliy Le lwousht
rgeinst & ghata ol :.%ci.:l.. It could be broughil sgelnst a
private indteidual only 12 soue Vstete aetien® wora in«
woke

(1) Q. id 7iele 11T, section 392, purmit the
mrx:m:"*y G“’wml to intorvens in cases lovoluin '-, 21iogad
dentsl of the lst, 5th, and &th smendoomts B the Cenntle
gutlon?

Ac WQ.

’

(%) Q. In what respreh does sootlon 392 Ll
from thay obd *Tiele LILY of the orizlnal clvil xig
biil of 1*‘3:1

A. Pavz 11T of H.%. 6127 (35th Cong., st ie
a5 {;&secé by the HSouse, veuld hava asihistized suiks
ehe Atpornsy Censwal for injmetive © aiief fwow ¢
actions wh c‘z wauld mive whse o & cuuls of sotic
42 U.5.G. 1925, Sac. 322 diffoxs fron thab By
4p tha following maspecis, JORgN sline 1) Lt cond
galy ¢ '::‘.;r’* of imtervmnzisa, and nol a wight o
1irigations 2) AT extewis pnly to demials of aom
pichts, ...,xI ust Lo deniala c-i tha addicional sia
vighis crgated by 42 .80, l)u 33 3) it extopls

donilale of u’*M‘L p*ob‘t.»im of tha law on eeomani
color, waligion o natiooal origin, @nd oot &
on accowt of okhar emeiderationg; 4) it dozs o
to devdals of privileges aad inmenlitizg.

Q

DT trusk the fo ,.;,w*'r- w111 prove helpful ie sv.s«r
further eocasifevation of HoF 73.52. .

Sim‘:e;-‘ely yours,
Ric:‘zﬁlaa gsB. Hatzenbach
Peputy attormy G..mr.:l

PR
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John HW. Douglias - )
Assictant Attorney Genmeral !
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Harold H. Crecne, Chlef
Appeals and rescarch Section
Civil nigiits Divislon

Senator pPastore's Proposals

$. Definitlon of the toxm v3zency"”

senntor Pastore apparengly fecls that the
word “agency™ as it now appears in sections 602 and
603 of Titlc VI mizht be interpzeted to 3Ianclude the -
President unless it is clavified by ancnducnte. There
peens to be Zittle dangex of such a result, and if it
is thonught to be 2 pzoblen a claxifying statenent on
the Seante floor offers a satisfactoxy solutlon,

section 602 provides that eech "Federal

departnoent and agency which is cmpowered 1o extond
. shall 4ake action

pcderad financial 2ssistance « .
to effcctunte the™ nondiscrimination rulec of section
601,  Section 602 tuen provides that cuch action uny

®e

be pursuant to rula, regulation os oxdef of pgencral
applicability and siall be consistent with the chjcce

tives of the finmancial aspistance stoiute. The unexnt

scntence provides that »[nlo Buch rule, seguiation

oc order ghall dbecoue ceffective unless end until

approved by the rresident,® It secas perfcctly cleax

¢hat cince the action taken by a "Federal department

for] ageuncy™ is to bo revicued by the Presldent, the

president cannot be deemed inciuded uwithin the phrase

wpederal depaztment o7 ageney.” Otherwise, the stat~

vte would be construcd 28 providing for the rrcoident

to appzove action taken by hinnclf, a nopsensical re-

sult uhich tie courts cannot be c¢xpected to roach.

The jusicial reviecuw provioion {scction 603), wlen it .
refexss to edcparinment or agency” action taken 'pure

suant to secction 602" obviously refers to tae

wredcra} departnent and ageucy™ language of scction

. 602. Thus, in. oux view, there is no danger of the
. gesult the Scnator is concerancd aboute.

|
"\ ‘:: Rcco/:ds

Chrono

\ * Greene
N Marer _ .- - ' -
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. A hurried examination of various fedexral

et tutes walch do define wagency”® shows that commonly
the Congress docs not specify whether the president
48 included or not. SKG&, C.fey 50 U.5.C. 12133

S U.S.C.. 1001(a); 31 U.5.C. 063, one statute, deale
ing uwith the Federal Register, dodd explicitly declare
that it is applicable to the vresident. From all this
it nay be deduced that ustess the Congress explicitly
rofers to the president, he is not covered. That,
however, nay be open 0 dabats wish zespeet to Suy
given statute. ' '

thus, the language of Title VI itsclf sccas
clear enough, and perhaps EORG guppor t may be drawm
fron analozous statutes. Any cffort to anend the
statute to explicltly exclude the President may vell
jnvite controversy aund some criticisn, and &t is ‘
thought cesirable to tceave well enough alone.

If it is thought mecessary to define nggency™
the follewing definition night be counsidereds

vhen used in this title, the tecra
nagency"” means any exccutive depart-
nmont, AgEncy., connission, auihority,
adpinistention, boavd, oF other
establishment, independent or other-
wise, In the Govesnient of the taited
states, including any corporation
wholly or partly oimed by the United
states which i3 an instrunentality of
the Unitcd States, except the presi-

. dent, the Cougress, tic courts, o
the goverpneats of the poSSCBSioNS,
Terzitories or the GCovernuent of the
pisirict of Columbla.

2, Dbpefining the tern weecipicat®

Section €02 provides that an agency nay ca=
force compllance with nondisctivination "by tha terne
fnation of oz refusnl to grant of to continuc asgsistaace
. o o to ony rocivient o o e o  The tern wrecipient”
pesns the state or Tocal governmental instruncntality,
ox p:ivnte'inst:umentaltty, through wiich the bencfits
of the federal £inancial asslstance arc channcled or
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uponn vhich tize re sponsibility of supervising snd

naintaining the program oF activity is placed.

This mesus, for cxample, that the Aray
gergcant who has a child in o school built with fed-
eral funds under the “impacted szcas™ progran nay
digerininste all he likes in his pessonal sffairs
without endappering the distribution of fumds., His
discriminetion would not he affccted ty enything in
7itle VI, Only if the gchonls receiviey the funds
éiscriminate would theve be a denger of loss of
federal funds.

The difflculty with providing a dcfinition
in the statute $tsclf is that Title VI applies (o
hundreds of differcnt prograns {involving complex
setationshivs. An attempt o defing the. tern vould
run the £eal risk of cither reducing the scope of
the Title or inviting a great deal of criticisno.

3, Definiur the torn ngigerinination”

There are, of coursc, nany federal statutes
vhichi bar dicerimination of one kind or anothez dbut
do not define the tcra. The most analogous are the
provisions of the Interstate Comuerce Act (part I),
gpplicable to rallroads, the Motor Carrxier Act, arnd
the TPedesal Aviation Act, cach of which psonibits
discrinination against passinyers uithout defining
the term. These provisioans have been aunthoritatively
construed (the lotor Caryier Act by the Sup ene Court)
to prohibit xacial disczimination on carricra and in
torninals, The neaning of thue term is quite clear to
the courts which enforce these actss no serious quee-
tion about it has ariscn in the puserous decided
cascs, )

Hotwithstanding the clarity of the tern,
thowever, it would be very difficult to define it ia
the stotute. That is Lecamse there are an iafinice
nunber of situations which might arise in which one
person is treated differcently froan another on account
of gace, &nd no definitlon of workable length could
enconpass then ait., That being so, it scems to us
inadvisable to make the attenpte

:
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(L) (o~ peeiC Lole 1y Ltde e T
t < ‘,3 JQ— 2 C. e Cen o(e.'_ e Cot KY\. . ‘

A, S8eanstor Pas

4 -
L

tore hoa.suggested that the

provicion in soction 602 wuhich .prescribes that the.

taliing of tgency ection ¢
te by rule, regulntion or
bility be amended fo-reod

o cnd discrinination “nay”™
order of geseral appilcae
vehall,”. on page 20, line

6. 7nis clanse weuld then be nandetory and thus

would conforn to the maud
ine parasenlofy «- rshall
wghall be consistent" (il
tive" (line 11).

This change sce
understanding that the De

..
s, Scnator Pas
takon to nake certais tia

atory style of the surrounde-
take cetion® (line 4),
ne §), "shall become effec~

ns deslrable and 4t is ouv

varinent will agree to 1it.

torc suggests that sieps be

‘t judicial review will be

available to egexfty action takcn aftc:'cuactmcnt‘ef

the bill whexe osuch aetio
by 1law prier to such cunac

This can be acc

’ ¢a) On page 20
bility", inseri “vheibes
of this Title or adopted

(b) ©n pogae 28
wNo” "Afier cnacinent of
to "no".

(c) ©On page 26
and substitute “LIrToosd

u would have been authorized
tueat.

omplished 8 followss

, line 8, after wapplicae
cxisiing prios to gnaciment
theseaftes",

, ling 10, insert before
this Title", and change "No"

, linec 11, dclecte “becoae™
angratrthoe, Ve pevad e el

Thege changes wiil btring gbout unifornicy
of progedure in respeet to enti-discrimination rules

which an agcncy way airez
which it adopis after cun

dy have adopted aud those
ctsment of the Title. The

objective is to assurc that the Judiclal review pro-

viZed in Scction 603 for

action taken "pursuant to

Scction 03" will also apply to oction taken under

pre~cxisting rules but af

This is a lozicel and des

ter cunactuent of the Titdle.
irable provisioen. It is

Quitc possible that @ court would hold, cvin unles

the present language of ¢

pre-cxisting rules was to

602." it is of course only falr and cquitablc that

( D ety A

! .
Crmn &F ;W./? i, le s

he billi, that action under
ten “pursuznt to Scction

/4
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the saae review. be accorded all agoency pctions to

abolish discrinmination., “ihe apendment would achiave
thin sesulte - :

6. Scnator Paytyxe also guggasts that-on
page 26, 1ine 4, after the word "guoranty”, insert,
before {he could, wigsuyed by the Federal Housing
Admintstration, Veicrans sdninistration, rederal
peposit Insuxance Corporation, or auy othey federal
agency.” This ancndnent would stuply spell out the
nrost obvious exanples of veontracts of insurance of
guczanty', which are spcciflcaily exenpted fron
coverage of Title vi. It is consintent with our
interpretation of the Title in its present forn and
would doubtiess sezve to ullay sone of the fcacs of
potential gupporters as well as opponcuis of the
blil. .

£
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