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grror, persons o L2 !
' a verified petition in . equity-
gal f o] cmml of I%ducabion and fl’ax (‘nlleetq &

d hs estgb 'aheﬁ 821 nf;primarysclmols, ~
'fmnedm!a sclools, a systeis of yrammay achools, and. a system of Tigh acimol'a
i the County. 'Ifh tan pex-eent. of the tax assessed would be nged: by
* the Board for'tha supporh of the ayai;em of high schools, . That this was .
illegal, becanse the Board, after having organim& and maintained up to
* thetime'of the tax levy and Yor many yeas prior thereto, a systemof high
* achools, where the eolored sehoul population bad the sane educational -
~advantages ag- the white seliool population, on July 10, 1807; with-:
- drew 4nd denied to the'colored sehool: population any aﬁmismon to of
-~ ‘participation in the edneational facilities of the high sehool aystemy and-
-has voted to continte Yo deny to them auy admission to or participation
-in thege educational advanﬁagea. -Pleading and relying on go much of
“the supreme law of the land, to-wit - “the Conalitution of the: United States
a3 declarey that no state shall deny to-any person within its jurisdictio
- the équal protection of the laws, they averred that th‘: sam action 011 the ;
- Board.-was.adenial of the. eguai proteciiom of 2 a1,

bidden by the said Constitution. - SO
- The pemmners prayed an injui
.collec(:m o mugch of th




- gyetem of Righ schools, aud agnainst the Board of Education from nginp-
- any funds or properly for sdnonlional purposes iu said county for the sup.
c 'fort, maintannnoe or operation of said system of high sokoole.  Ax inter.
. locutory ruls was issued to show cause why the rellef prayed forin the -
- petition should not be granted, and hearing was had thereunder.:
. The tax aollector demnerad, among other grounds, becanse plaintiffy
- mnade no such oase as would authorize judisial interference: by injune-
.. tion with the system of taxation establishied by she Board of BEdacation

- pursuant to the law of its oreation said Actof Aug. 23,1872, - .
- The Board demurred for want of equity. It snswered, admitting it

;" hind established the Ware High Sshinol for colored peoplé but had: dis..

" ooutinued it femporarily becunse 400 negro ohildren ware turned away

~ from the primary grade uuable to be provided with seats or teachers,

- #nd the same means and the sume bnilding which was used to teach

- skaly high sohool pupils wonld secommodate 200 pupilsin the rudiments
-~ of axt education, and becauss the Board at that time war nol financially
" ableto erecl buildings and employ addilional tonchers Tor the large nwmber of

" volored children who wers in need of ﬁrirﬁary edwoation.  That there was at

. that time in the Clity of Angusta three public high schools which were
- ‘publie to the-volored people and were charging fees no layger than had

- . boan charged hy the board for pupilage in the Ware High School.

. Thhat with thewe means and buildings the Board had established three
primary sshgols for volored childreu, which were organized, established,

- . and in operstion when the petitioners filed their bill. . The Board de.

©“nied the allegation that the said Act of 1872 denied to the - colored. -

. .faoe equal protection of the law, or that the course and conduct of the

“interests of the ]

" Board thersunder was obnoxions to this constitational limitation. = -
-+ The Board admitted in ita answer that under apetition for re hearing, =
" when representatives of the colored race were present representing thé
- interesis of ip‘rimu_ryv schools, mnd. the  high schools, it had

. sithered fo its former decision,  but had resolved fo reinstale

' the Ware High School whenever the Board could- afford i,  That the

- pffort of the Board was to give moro: of the blacks au education in

_* the elementary brauches of an English edueation, and if ‘there was

_more advanced brother.

.. auy disorimination it was in favor of the little negro as against his
" As tq the disposition of the fand Wwhen collected; they say, Hecord -
- 1B, **The school fond at the disposal of the board is annnally divided

- nocording ‘ t6- the school population among the city wards, the five

‘country districts, and the two villages, after reserving a fand for the -
.- general expenses of the board and for the high schools.. , By this meany
© cach sebof Tooal frustees oan ses the amount at their disposs] and can

. regulate their schools sccordingly. They - can have few or miny

_teachers, & long or & short term, build and repsir juet as they please

-and se their funds permit, =

. $'Fach distriet, village, and | gﬁlié, clty ﬁkr&i ran & ‘aépambe- wet of
- schools, and yet the whole system is controlled by one Board of Eduos-

" tion, snd the actions of the vacions local trnstees ars under the: super-
" vision of suitable committees from the general board. The secretary

aund county school commissioner 18 in geoeral  charge of the whole.
. /The teachers in&j;her high schools are chowen by the conference board of .
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ion is in violation 14th amen
‘ ‘United States. .- This point in the ¢
ot argued before nis by the learned coungel for the defendant in grror,.
. sither oryally or-by brief;: the only mention made of it in his brief being
- At the conclusion, where ho says: - To deny the colored school popnla..
. tion of Richmond comity, the eqnal protection of the educational Jaws =
. of foreain that county id to wviolate notonly the State law, but the
. Constitution of the United States, fourteenth smendment. ‘He. eites .
- po anthority to sustain this contention. He does not point ont in his: -
~+brief which paragraph of the fourteenth amendment is violated.  If it .
" bethe firat, he does ot point out whab clause of that paragraph g
- yiolated, whethér the privileges or immunities of citizens of the TUnited
© Btates are abridged, whiether his clients are deprived of life; liberty; or
- propesty without due process of law, or whether his clients are denied




Eh the squal: proteot.!un of the laws., Tt iy i
4o determine whather this amenﬁment; Bas haen violated. . Tf any
. suthority had been oited, we conld from that have. determined whick
. ‘:‘--g::nrwph or olanse connsel relied apon, but ashe has left usin the
i we.pan only say that in onr gpinion none of the clanses of: any of-
. the paragraphs of the amendment, under the fac ’diﬁclose b
moord, is violated by the board.”? i e
. . The mundate of the Supmme,ﬂour was made
ﬂourb below and’ plaintiffs wers then refused
;,—!ﬁimiml‘qf ﬂmr pelition..

@ peaple. ot.(}eorgia, o !
868, sda tedn()nns‘“ttution. '

: -;By ;)mclmatiau {rom . the ?midenbof th Un ted g,-July
“2Tth, 1808, 1t was made kuown that the State otﬂeorgia, hraugl
it& !ezislature had on J {emat, 1&68, raciﬁed he 1 teleof
the Lon:mutiotwfthe Unl e i

_Thereaftar; the Act of Congress m&f.!ug to' the Sfate of

ppmad a‘uly 15th, ‘1870, was.pnssed,” which enaoted—That the
Hiate, having complied with-the reconstruetion: actd and: ratiﬂ&d
he Jth and 15th- Artlclen of Amendment 1o the Constltution of
lﬁaﬂnlm Biates, titled to representation Jongress.

: Tha General Assembly, first: sesalon after the
aduption of thiu: Genstimtlon ahait provlde w thorou h system of
- geneval education to e fovover ﬂ‘ee 1o all childyen of £ smta. the
("'ex?mle of which shall. bﬁfrovt ed for by taxation, or otherwise,
BB 8. The polltrx allowed by this Constitution, any ed
‘tlonal fund now belongin to this state-—except the. endowment of}:

nd debt due to the State Univemity——»or that may herenfter be nb~t
tained {n any way; s speplal tax on shows and exhihitious, and.o
“the sale nt‘.spirituons and mals Jiquors—~which the General Assem
~-bly Is hereby anthorized to sssess—and the proceeds from: the ¢om-
-mutation for militia service, are hereby sat apact and devoted to
. the support of comnion sehools. - And if the provision hereln made
~shinll at any time prove insuificient, the General ‘Assembly. shall
_ hiave power to levy such general tax upon the property of the state
a8 may be necessary for the éupport of ssid aehool aystem, And
| there  shall be -established, as soon as pract cabIe, one or mora
cammon ac!mo!;in each sehool district'in this state. S
. Therea ter leagAet. of Ootober 13t 1870, (Public La.wa 49) thexe
-‘.'vm: eatablishied 3 systém of puhlic imtmction. which was re- ¢
- -pealed by Act approved August 23rd , {Public_Tiaws 64}, to.

‘ }t:;feat the publ ﬁschool ayetem ami to aupersede existingﬂvhool
i (- FENRES o
‘I.‘hemwmﬂuo approved Augﬂat 23,18?). P L. 456, an Act tu reg-© :
‘nmlste publie Instenetion in the County ot‘ Rfchmond, the materlnl

portiona of‘ whicl areas follows:
“See 9, Aud be it further enacted Thatthe ﬂounty Board of

“Edamtion, under the advice and a;sz:qzame Of the trusteesin each

- Yward or sehool distinet, shall make all necessa) aﬂangemeutafor ;: i

“tha instrugtion of the white and colored youth in separate schonls;

u they slmll provi e the same faellitiea for eaah, both 88 regurds

%




shaol-houses and fixtures, attalnments and abifliles of teschers,
ngth of term fime; snd ailpthﬁrmnﬁtﬁuﬁn rtaining to edoca-
‘“tion, but in no casa shisll white and.colored children be taught ¢
tgether In thesmme Behookyd . oo s e
1850, 10, And be it further ‘enacted; That the County Bourd of
‘Education musy establiati schools of Afghier grode, at such points:
‘In-the county ss the interests snd: convenienoe of the prople may
“reguire, which school shnll be under the sgeeinl manngémont -
‘the bonrd ot large, who shall have full power, ity vespect to such
‘sehools, to employ. pay, and dismissteachers, Yo bulld. repuir and
rnish the sehool-hotse ot honses; purchase o lesse sites therelor
I rent sultable rooms, and. minke sl other necessary provisions
rolative to such schools an they misy deem proper j the funds 1
‘spch purpose shall ba deducted ratably from the guotaspportion
the respeetive school distriots,! T
Bec, 16. And be 1t farther enacted, That %tfth,qln_ﬁtsfmaetm%in,
Janvary of each year, ‘or as soon thereafter as practicable, th
‘county board, by a two-thirdi vote of all its maembery, shill lev,
noh taix ax they may deem. necessary for publie selivol purposes :
‘6 ahall be the duty of the Counby Commlssloner fomake out an
‘assesament aud retyrn of such tax againat all the leysl tax-payers
the eonnty, snd furnish'a copy of guid assessment.and refurn fo°
County Tux Colléctor, whose dutyicshiall be to collect the said -
of the gonnty board, in such ban
b deslgunted by the Stafe Cont

y 1o a1l L]
Dlidaxhools; of LY BIEBL D o (HOUs Y ors, befween:
‘the-ages of siX and eightesy yenrs, who axe the childton, wardsor
prentices of actual restdefits fn Riclimond county: Provide

B, as the Board may preseribe,” - ..o 0. L
BEd; 20 And be it further gndeted, Thap ._nu_%gueml Inw upon.
the aubject of edueation, how inforce in this Biate, or heresfterto
‘be bngeted by its General Agsembly, shinll be congtruoed as to inte
fers with, diminish or supersede the rights, .rljvirwars-and:pﬁvnegcs
‘conferred upon the Board of ;Educa(;i‘quaoi’: Richmond. county b
nnlgﬂs&gs algal_ti i;e:so*f&xgrg‘ssl,x wmde%py :g”e%jg natid

“this Act, X -.
. “the said connty and board under their respective namos

ubaequentléaznew onstitution "wen,b'jinté-qperaﬁt;n,r;?eaemi)ér
877; Civil Code of 106p. 1783, which ordatned, Arlicle 8, Section”
‘1, Parsgraph 1, Code 65900 : Thereshall bos thnmﬂgh-aystemjlfcqmﬁ
‘mon schools for the education of - ¢hildren: in the elementary
-branghes of an English educntion only, as nearly uniforin as pra
- ticable, the expenses of which ghall:be provided fdr by taxation o)
‘otherwise, The Schools shall be freato all children of the Btate, bt
epatateschools shall be provided for the whiteand colored races,
- BEG 8y Paragraph 1, Code 5910 Existing Jocal school: syatem
shall not be affected. by this' Constitution, “Nothing contained i -
-the first section of this article shall be construed to-ﬁepﬁw sehinols -
i this state, nof; commnron schaols, from participating in the educa-
-tional fund of the state as to all pupils therein taught in the ele-:
“mertary _bmncheg,gf:gn»;Eng}fghygaugaypp T e

-~ PO

By Ack spproved February 22, 1897, P, ‘L. 57, Seotion 10 of th
?Pj?ﬁ"ms?*‘iﬁ"” 23, 1872, wﬂa amendel ity yoad as follbmg e

be it fur

AN further enacted, 'Thnt‘the'ﬂbﬂntg.mard of - Education
may estaplish schools of igher gradent such polntsin ihe connty




{&.people rotgﬁw . which'

: ) n he' uuﬁer tha apecial mapagement of i mnrd At
hrge who uha.u hms x‘ull werin TS ipeohto suzh schools {oam-
.ploy. Eoy and teschern, to' budld, r nmd furnish the

‘ houss or hnum‘ purchase or leasa sites therefor, or xent
“suitable rooma, and make al} other necessaty provisions elative b0

‘stioh achiools as the mwy desmi proper,: -Ths funds for such: pu:«
fpon shall be deducted ratably from the quota spportioned to
reapaotive ‘sohool distelote, uid  the Coundy Board vf Eduoatwn;
‘abatl‘havs Jull power and. aumamy t0 charge such:a w,for tuiﬂoh,-
‘and incideni :rezgenf’?, g a;,a% ;cha%s&of high & the

T A

8 ; ‘want of prope ' Qn yer in the: originalf;
petition,. and reaﬁirmed ‘in-the: ameﬁde& pemﬁicm ?rinbed Record 4
and 21, was: that the Tax Colléctor be en;omed from collecting so -
‘myeh of the tax levy of July 10tk 1697, a8 had been levied for the. sups
port by said board insaid connty of sald systemof high sehools,, -

- The Tax Collector, at the hearing of the rule- agamsts him, démired
and plead, as to any such. p::oeednre, agamst;' :Iu, -res\*‘aajudwam” o
ting 72 Ga, Beports, page 546, R o
‘he Court below, Printed Record 38, suatametl ho utrer a.nd re-‘ 3
foised the prayer of the plaintiff petinmn, hut the petition 'was nob dig.
missed as Yo him nntil after the.decision of: bhe Supr:ema ﬁourﬁ, page
88y P. B, when all relief was refused, = -
. The Tax Collector being a party to the. or:gmal peb:tion and hhe Wit -
. of error to the Supreme Court of Georgin and duly served, Supplemen:
" "tal Record, pige 2, he. ahould have been & party | to. this. wrib of error -
+~'t0 be bonnd thereby. L
" The procedure wis £ qnmm b‘nd colleetwn by the tl‘ax Uolleobor of
. taxen assessed and to be collected for 1897, © No other year was atissue -
" or involved in the procedure. Siuce the rendition of the decision dis-
- missing the bill, all these faxes have been in. conformity to Jlaw- paid:
. ont and disbursed. | The Tax Collector not: be’ing 8 party . ‘before this
- Court there is no way to make ﬂlajudgment of the Courb appheable to,'
hun or meh the taxes asaessed SRt R '
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The final deeres of Bichniond Superior - Court, Record 39, Par,
i that the plaintiffs iu the cause, “‘be and they sre hereby refused .
ie relief prayed for,” and the petition be dismissed at their costs. .
e final decision on the merits specifies no particnlar gromnd, -
herafore it does not afficmatively appear that 4. Federal question was
regented, and th ‘ ‘have besd

eciding i
Citing n, 171 U, 8,

application to a Court of Equity 6 yéstrain by fijunc-
- by % ,;.;gmpgmni the -

the: . respective = trustoes

eally rested upon gronnds other than those: depei
“a Pederal question, and is not reviewable, althongh'a Federal
- was originally sought to be raised in the State Conr .

Ohspyell Oliemical & Fertilizer Co; v,

at ghe judgment a8 rendered conld no

8, 474, 10

-than free sehoole abridges o privileges or immunity of » citizen of:the
“United States o dﬁgxes hi s

m the'equal protechion of the luws, -~ -
. Slaughterhouse cases, 16 Wal., 81.

IRST ASSIGNMENT OF TRROE, PRINTED RECORD 40,
The language of the statute of Georgia referred to, acts of '72, P. 14,
. -480; 18, May establish schools.of higher grade at such poinls in"the dmﬂtym o

~the ‘interest dmd conveniehice of The people may' require—~and may make ol
- -ollier necessary provisions velaling1o such schools aa they may deem proper, . .
.+ 'This Ackisnow assigned as contrary to' the: Constitution, especially.
. the 14th amendment, in that it gives a diseretion to the Board o estab-.

-~ lish and ‘maintain, and to discontinue and refuse to- maintain; high -
- -pechoals for pergons of the viegro race. 'This question that the statute
- ‘wag uncoustitutional becanse of digcretion given, was not made in.
" either the Superior or fhe Supreme Court of Georgia. 'The latter, in
. itg opinion, P. R., 57, say that this poiot, violation of Coustitution -
- Ui 8., was not argned before thera by the learned counsel for the de-
. fendant in.egror, either orally or by brief, the only mention of it in his
- brief being at the conclusion, where he states the denial is fo yiolate
* - not.only the State law but the Constitution of the United States—fonr-

© feenth amendment, citing no other authority to sustain the contention;




-"-,amendment wag vmlated Ariiey s :

.+ Phe decision below; Record 35, was based ap ; ~

:.‘State atamte, WAy, neverr %eepteﬁ to hy the ﬁlamtxﬁ?a and what is aaut .
; re| Go tont Jueshionmasw thﬁ Blaim 1&1 the peti-

o Th perio) in’ -hil 36 of thej
i I?nnbea :Regon}, held that the estabhshmenﬁ ‘and maintenanece ofschools
.E"hxgher grades than common schooln; authorized hy section. ten of the
A, wag a matter that reats oxclusively in the gound discretion of the
- Board, but if thé discretion i exercised in the establishment ‘or ‘main.. |
tenance of gchoolt of higher grade they must be established and - msin.

ained in harmony and in ﬁnnﬁphance with section ning of the said Aet,

nd the Board must provide the same facilities for highe eaneatmn for, L
buth :!'aﬁe& Vi e S : Rt E .
" The Bupreme Court of the. Btate, | “held, -
i Pmnteﬂ Record, page 55, “That ‘discretion is power - eonferred tpon

D :
them by law of acting officially under. pertai nmstances . gceoxﬂ L

ing to then' own judgment and conscience, not-controlled by the -

jo dgmenta or-conseience of others ers

“tive in their aharaetex*. H Ay A i

‘. And on pags 55 gay + - We think ' it required to-
stablish & high school for negroes whenmmr they established one for

* whites # # We do not mean to intimate thatany: public corporation of .

¢ this kind ¢an arbitrarily: and, without reason establjsh one sehool and

£ guspend another; but, where it ig in its discretion to pass upon facts

* and determine from the best; interests of the people at large,  courts -
“yill not. control its digeretion tnless if is manifestly abused, althoughj o
¢the Court may. be of the opinion that the corporation erred upon the

“ facts,’’ holding alsothat the 9th gection of the Act related entirely to.
‘common gchools and not ko the matter of high schools, and that the 10th
‘section : related "to separate and jndependent §chools from those estab--
“lished under. the 9th section, which were motto be' free gohools, bu -
- pupils ‘were «required to‘pay tmtmn Buch o school is therefore ‘-Inot a.";
: ‘ifree high school? “ : i
2w Yo Atehison, Topeka & Sante Te R, v, Mahthews &. deel de’», -
: fclded ‘Arpil 1171899, 174 "U. 8. Reporis, 96, ‘this: Coust hel(i the
‘stabuteof ~ Kansas, putting -upon’ railroad. eompanies  the ‘burden
of _proct‘where damages by fire had ‘been caused by operating the
railroad, ' was not in -violation of the 14dth amendment, a8 this
g ;.;\amendmeub did ‘not forbid classification—that  “It is ‘the essence

" of & classification that wupon the class are cast dufies  and

Q

" burdens different from thjise resting upon the general public  * * % -

- goes 'without saying th

- Indeed, the very idea %E sgifieation is that of inequality, so that it
the fact of’ mequahby inno manner dehermmeq

- - the matter of constitutionality.”?

. In the same ¢ase the Court say: - AT quesmona offacf;am settled byf;
. the demsmn of ‘bha gtate conrts, (Hedrick vs, Atchison, T, &8, F, B. R.

oy 167 673, 677, and. cases cited in the opinion),

: : and the ain fﬂe mat%er for out consxde::atmn is: the consmubxonahty of




: anv morﬁ lshere . 3
InDewy vs, DesMoines, 173 U 8.,198, the Conrt Say : 8
‘ot eonfined here to the same argnments which were advanced -1
. Court below npon a Federal question there ‘discusged. -Having, how-
_-i ever, raised-only one Federal question in’the Conrt below, oan a party
‘comeinto this Coutt from & State Court and argue the question thug .
. raised, and al§o another ot connected with it and which wasnobraised ' -
Lin any -6f . the":Courts below - and. does nob = necessarily- amke
on'the record, albhnugh an mspecbmn of the'record shows the existence
 of facts upon which the question might haye been. raiged?” Here the. -
assignment elaims violation of ‘the  Constitution «as: a whole ‘without.
'pemﬁenmon whmh is no suﬁclenﬁ complumce wﬂsh tfhe rnle.

%
:

’l.‘lns a.ss:gnment thab the Oourh ﬂecxded that. negmes conld eonsxab
enl;ly with fhe. Gonsbxmmﬁn F:the United States be by the laws of Gaar~
.-gig taxed and the money degwetl ‘therefrom appropriated to the estab-
+. Jishment and maintenance of high sehools for white persous, while pur-- .

- guant to the same Jaw said Board at the same time refused to esl;ablmh
" and maintain high schools fof the education of persung of ‘the negro <
. race, does not specify the particular portibn of the Constitution of the o
" United States which ig violated, nor the true deeision rendered. -
understand the error in the sssignment, reference is made to the facw

“Ist. ‘'he educdtional tax for 1897 arose from the tax levy of the atnbe,
poll tax of t.he Gouul:y of Rwhmqnd anWﬁate Edncaﬁxonal Fund




fax, 1o which was added theltax imposer y Board of Education it

I'and required of the tax collector, P. K. 9,-0f $45,000,00, Thepry*
portion of the amonnt assessed for the colored schools was far'in excosy
of the entire fax npon the colored population, These plaintiffs iu érror,
see affidavit of the Tax vollector P. K. 33, had assessed againgt them ag
a whole 23,17, of which amount, according fo the averments in thejr

- 2nd. Intheir suswer the Board say, P. B, 12, thatin their yiew, un. . -
H1 the looal trustees—i. ¢, the city conference board—should hiave fur--
nished a sufficiengy of primory sehools for #he colored - population it
ronld be nnwise and nuconseionable to keep up ahigh school forsixty
pupils and tiin away three hundred little neproes who areagkingtobe
taught their alphabet and to read and write. -That no parh of the funds
of this board accrued or acerning; and.no property appropriated to the
edubation of the negro race, has been taken: from them. . This Board
has only applied the same means and moneys from one: prade of  their
education to another; and-in this connectionsays thaﬁ;m% enrollment fn

the colored sehool in phis year i8 238 more than 1
Schpol building secomimodating 188 pupils, =« -
80, in fact, there was mo appropriation of fhe tax assessed on.
colored people under this law to the support of white high schools,
alliof it was applied in the digeretion of the Board by ad
hat had” beon -appropriated for primary 4 ¥he 1

Bl , cation
easing fhie of pup; o

prope:

& whol

HE CONSTITUTION OF THE UNITED STATE! _
. L Plaintiffs originally ieir application. for relief by injune-
- “tion on’the fourteenth amendment: of the Constitution of the United
. States, wiglely among other things, provides: - “No: Slate shall make or
= epforce any lay which shall abridge the privileges or. invminities of the.
- -citizens of the United Slates; nor shall' any Slate deprive any pergon of .,
* - Xife, liberky or property, without die process of law, nor deny to-axy
- person. within. iks jurisdiction the equal protection of the laws.’?. This -
" langnage of the Constitution does not confer any power on the Congress
.- lexcept to correet any illegal state action. - Congress ean pass no-affirm-
-+ ative legislation in reference to negroes thereunder. It ig solély & pro-
- “hibition op the power of thesfate, ., . = 0w LT
70163 UL 8.y 543-4, 549, 661,  Plessy’s case, '
109 We B, 8, 10, 18: Clvil right eases, .
-+ 16-Wallace, 36. . Slaughter House cases,

ally based.t




11 “he. could. e jailec
nd: that this Ja
tednth almendnients f the. Genqﬁ{m:iop.

of the Dnited Sﬁaﬁe , 18 tgwtznguisftéd _from he
Q.;ﬁaiiﬂ-_ h; biect of the dme

,/113 o 54‘6
a‘s’he d an Ac

: d eqnal en;oyment of the
! ommodmo_n - efe.; ey f mn theatres ‘et ., ‘el inade applicable to -
cmzens of every race and ﬁolsr e garﬂles any previous condition-of
ryitnde,’ s : _é ystitutional and woid, Japon: the grownd. that the
ourteenth - amend: 83 prohibltoryzgﬁmz #he states only,: andthe
xslatmmauthomzeﬁ to be adopted by Cong ‘enforeing it whs po
;«hrecb legislation ox matters; zespeci;mg which the states were prohibit
Arom making or enforcing certain laws or floing certain aots, fuf corvect
#oe legislation, such as mipht be necsssarsior proper for connteractin
d redressing the effects of such laws or ficts delivering the opin-
n of the Couirt, Mr. Justice Bradley obsprved, ““That the Fourteenth
amendment doey nof invest Congress with nower “to Tegislate on subjects -
that are within the domain of state legislation, but to*provide modes
rélief against state Tegislation or state action of the kind referred to,”’
- In93rd New Yorkz '435; People vs. Gallbger, muridamaug, -was- applied -
', fof toeompel the: pmnmpal of 4 publie scho oI to.admit 5 negro” pupil, -
.+ and the Court held he ‘was hof enhﬂe_ | -to. "the maiidamus, 98- bhﬂl?ﬁ‘t’f"
.! waa another school he. ccmm attend, Tu construing the  Fourfecnth
" Amendment the Coxlrh say . “In spea'k;;g of the privileges: and immu-
o4 Yadlier” which the state i3’ fowiaden o/ deny the citizens, they are
©" Hrgferred to.as the privileges and immwnitdes ‘which  belong ‘to them as'
7 Yeltizens of the United States, 1t has- beeh argued from. this' laugnag3
R .;‘ ‘that, such. rights and privileges as are granted to its citizens, and de.
- “pend solely upon the laws of the Stale for 1
e -“wiﬁhfn the constitutional m?ubztum and miy lawfnily b denied to -sny
1" %elasg'or Tace by the stat i: thmr wﬂlanﬂ diseretion . This copstrire: ;
i '_“tmn xsﬂmbmc ly and pla lt’,iv in {he slanghter Hﬁ‘um} eases (16

Vieir origin and support,: are yot .




| t‘Wﬂl' 33): bi.. tﬂm Uourt cf m Unit«l Bum. 'I'ha ﬁﬁﬁtnﬁ.

"Hm.m:

n(meivt su education at the expsuse of the sta
,_nﬁm e ng te,

00k 50 it dlacretionary regulation might be granted or refused o an
. Yindinidual or class at the plessure of the state. - This view of thz
- “guestlon is alec taken in Stete, ex rul., Garnes va, Macann, (21 . ()hm
©4nig 910y, and Cory va. Ontter (48 Ind., 337; 17 Am. Rep:, 738). The

. -‘.;juigcont appealed from might, thm ore, vﬁry well be aﬁrmod upon | f,_

of these cases.’

, Wﬁ] 3
" “This laat deeislon of the ﬁu;mm& I}outt, 163rd U, S., 550, Imvea the .

wtates with tho power to rersonably r:g:late the negro in‘the enjoyment
of his olfil and sonial rights in acc

;-;_\_,;Tha stale nw.‘t not provide for kis aduan&‘on unlesy it sees fib. -

- The fandamental mistake of the' Plaintiff’s i this case is in. auppos
 ing that the Fourteenth Amendment of the Constitntion of the United -
.?;...,-Sutewontro!a this case; and that equal protestion of the laws mean equal .
_ privileges. . The. mntmx to this priuciple is shown in three oases dited =

In exparie Kesny, Srd Hughes, 16, the matter is. logically disbussed.

fj j' ibrl the privilages of oitizens of the United Slates, nor deny to apy per-
- #on within ir.-  jurigdicsion the equal protection of lshe 1aws. The on};

privilages guarantesd by this section sare those of persons. who: are citi- /

noﬁ, nu our kaowledge henu mtraotad or quuﬁone& by :
- 0 be » piain deduction fmm the rule inthat methat
confarred aclely by the laws of the state, and nlwayy

noe with tradition and costom,
~ ‘aad unless his rights are 3‘“"“ y shused, he has no cause of oomplaint. o

" The Fourtesnth' Amondment of the QConsatitution of the United States
rovides that no state shall make or eaforce. any. law which shall -

- “zena of the United States: “No state shall abridge the privileges of

gitizans of the United States, . Privileges of citizens of the' United

' States are thoss protected by f,hiﬁ amendment, and they are the ouly

privilqea that are protected.  'The equal prolection of the lawe I8 guaran-
- toed *‘to any person. wifhin ita;mmdictwn,” thad i theju;isdxcezon of

nited Statea |
B mhm of -

o
J

- 'the stata. There is a difference. betwoen citizens of th
" wad citizens of states.” The rights which a person h

- the United States, are such that Iie has by virtue of his state being &

. ‘member of the American Union under.the provision of onr national *

mmmnﬂfp The Mnylander cames an fbuataeea
b;y right of hin natioxal cilizenship, = - CEE ,
'I‘he amendment farther provides thaﬁ nms _t‘e‘ ' ny
= é"son within its jurisﬁicﬁan theequal protectionof ﬁhe Iawe. > ¢

% distinetion between citizeny of the United States and. “any pmon,”;‘
. “‘whether citizen'or alien, residing or “happening to be within 'the
-*‘borders of a state. The dedaratory clause forbids any abndgmntmf the. -

- “rights of citizens of the United States,”’ Theremedial clausegives “equal
*‘prabeehon to-all -‘pemons ‘whatever while within a state’s .

rders,

- Constitation.”. = Asforexample, “‘a citizen of Virginia iy allowed by
Hher laws to carTy on business by ‘payiog a. ceriain tax, a oitizen of
- “Maryland who comes inty Virgluia and pay the same tax ig entitled
* Ypnder the natiousl Constitution, to carry on the same business in Vir-
*pinin  The Virginisn carries on business in his state hy right of -

Ty T R T
aafy



“The amendment does nob provide that the privileges shall be équal, bub. -
it does provide that. protection shall be requal. Tt eatablishes equality
* tpetweon Bil persops in their Yight to- profection, but does not confer -

o uigyniity in_the privileger they ave 1o ewjoy. It provides that whatever -

- siprivileges the Gonstitntion and laws of the United Biates confer upon -
+ vy citizen a8 8 cltigen of the Tnited Btates shall be enjoyed without-
- tphridgement; and it provides that all persops within g state, whether:
.ty citizen of the United States, or of the states, or aliens, shall be -
- Hequally protected by the laws in whatever privileges, whether eqnal . -
~tgr not equal, they miay have from the United States or from the

pectively, yet a foreigrer,*

citizen of tho state, shall
remedial lawa for the re.
dained for the protec.

~sigtate. However unequal their p

4y oitizen of another American afate, an

““nave the beneflt equally in the state of al
_ Hopyery of ﬂgm and of all legal safe. "
* tion of ‘lifqi; liberty and. property, - =
. YT think 1t plain from this review, that:
 venforoed by the Constitution npon & staf,
- #or:the governmen] of its own ¢ :

.. Therefore, whethe te its ¢
¢

*is“iﬁx_ﬂatﬁeriof?-ismiy.aﬁbmgstﬁi&iicgn@rﬂf;aﬁ:ih@ér’?ﬁ‘--v%'fmlicéi-rbgniﬂtiog
o it under the Constity determine to glye edy
- eational facilities fo its eitf its Province. to da g0 in-
1137, B, 27315 135 1. g
- -speaking of the Pourteon 1 Amendm endimend
- Vsrbitraty deprivation of life, liberty or properfy, and secures equal
. Hrights s but it was. not: desighed & S
1€

- tlon with which the United States Constitution has nothing to do. |
*-If the Btate does not see fit to educate its citizens, Congress annat ot
pet it under the Constitntion, bt if £ho states

- exercise of iix police power.

o In Giozea. v, Tierma 1; g /o

* firomytle statea thete powers of police thut were reseroad at the tim

_-“the original Constitution was adopted. . Undoubtedly it forbids sny-

““protection to all under like circumstances in the enjoyment of their
t8 5 but'it was. notr degigned to- interfere with the power of the-

- “state to protect the lives, liberty and property of itg eitizens, and.

124nd amendments established by -Board of Edueatio

- ‘Thig- Aet provides for regnlation - blie instruction. in Richmond
.-Connty. - ‘The establishment, of - district . schools, under the eontrol’
- ‘of the: district trustees, (Section 6, was mandalory. These trustees
- sere required to erect schools. - Theirkind was not designated inthe -
" Act, but they were to-be for the district,: Whatever they were, #zgual =
< Jocilities in these schools wera {6 be given to the whites and blacks, ' .
-snd the schools were. to be separate for: both ‘races. ' Under this Aot
| g i i 11 98 priviary.

the distries trustecs have. estabiish




- schools; wherein the elementury bra
+wera teught, And tiis was bub & repititi
seam; 1812, pg. 66

B ﬂwtion 10 ;p,

te be eambixahe&mxf tha Boa;d, th
it . The Bosrd “‘may-establish,”? and
2 i‘ret ?utﬂm high school. The want
10 be determined by thi

ower high' schovls ha ast bee shed, . |

contintied at the disoretion or legisla ve will of the

pnblm need r, ants raqumt} “The Tubman High
8 ch

aintﬁl"edby aid -
Che. 'War

ing this
_-_eliucg!swn isunder the
y egs islature to the whole County Board of -
( 6 catact or.not ay it sees best:' Such o delegation of
I i&»}ega (71 Gayy 866“2-_,63.&,' 4173 Gay 6045 78 Gay 672570
. The pnweri;o eatablish 18 eees&a.,. , .
deglam w}%aﬁe shall bi fatu

hin £ Board, '
g;u‘ d Lo establish asystem'af bigh schools, and:
. ;they‘ cannof be: eompelled to’ exermse their. legislative -
HOW fisey supra-and Mob: e School Commigsionera v, FPutnam, 44
A *:;;-:,50&537, cibedfmf 18 Am, B. 0. L, z-saas, bmtom oma. 426 75




“alegisial 18 ‘lm*"#léﬁﬁi ying - th il 1x

high s on], only the districk [ud;primary-@schaals Y .free The:

. tloners ask the establishment of & school for boys and’ girls when: this

;:mra does not maintain anything but & high sehool for white girls, |

“spil that because thi *prop"bywasgwe for that purpose, - The power
tion, was i ytAe 1877-’ 34,;.-:.:1; 8860 in_,_gbr:_; R 51 0 :

* Defendant, therefore
‘high school for negro.
o

f(#)" - The

< B yentils ?;*Wzdmg' fo:: thaesbab’lmhmenﬁ onta:dadfthatmyatem‘of aschool
* - % eelusively for whites, snd the issie of bonds by« the'town i '«hicti it is
located to pay thersfo
% . The. aonst;tluhonal,pmwsm

! ﬁ leaves ?theeatahhshment of h;gh schools
: j_anhmly the discretion not compnlsory. nor- are ﬁqual‘




S - required to be ‘given under the 10th seption.
- The Board is'simply to meet the ynbha wants a8 far a8 it can do ' mo,
'The high sthools uader §10 are permissive and are nnuiﬁa.,,the ‘ﬁubiic '
| primary school system—-no part; thereof-=the prim he high:
;qchaa 8 are pay, and atténdance volantary. i
- 'The question of financisl distrmubxon.attax' must ba left.somew e,
'The Jaw has given that t§ the AT : egislatiw;p o
Petimnem have not : N _“ : : e
-Shown any inciquality in the tselfy
tutmn forbids {see Strauder ve, West irgin
note B); 163 U, 8., 543-4; 93 N. Y. Ad7.
. ftb}, ~“Nor that by any action of the Board
equal protwlfm, 3rd Hughes, 16. .
(¢.) - No taxes have. been lovied
sthools, - The levy madé is
’32 Ga., B54; 74 Gy 43; 88 to thiy’ Boar :
The regulafzgn educar ike the rezulation of .
alg, &e., &c.; i8 governed by the police power ‘of tha'state.
the Fontteenth, Amendment of the: Gonsmtumm
Barhmr va, (}mme:lila% %};38

 health, mor-‘_
and. not by

| v 4O T8, b
Pattpe; Ex., V8. Sexbert,
(Ianhm Yo Tzlmgm__ »’54 I

. Rep., 97 e
samqg the powers reservcdit the- Slates 8

gl‘esa or ﬂm Genexal Gavernménb under the' Gonsmu '
both Fed, Rep,, 8563 11th Peters, 102
5lst Fed, Rep,, 788; 111th U
mﬂ_m ’U. 3,% 678; 148 sm 5., 662

clusive privilege was given a corporation to slaughter axixmais in Net |
* Qrleans, , This was held by the Supreme Court to be arpmper exercise
s ‘OE the palwe pamr, aml mzf wzreaswzable, a%hoth ag: & 1mon

S ﬂ:hei moat extreme anthonty -thab gwes an Y .ﬁuch;' views as v-thab aﬂ .
e ‘vanced by petitioners are the cases decided by Judge Barr in Kentueky.
- In Anderson: 6. ?nowsmﬂe aud Hashmlle Railroad, 62m1 i!i‘eﬂ. Rep 9

':f—fi:‘-48 he says:. ‘ S
k .' “The Fmt:beenth Amend_ i;h Consbihnmon .o ‘ ﬁhe Uniﬁbd




(2. Luy 839;) in reference to sehools ab Batonton, w
- “before the Oourt, 'This, Act provided for.bonds to be jssned for th
- erection of white and golored sehools, and in thedistribution of the funds:
- raised ‘by the bonds, it wag to be divided between the whites and ne--
... groes oni-the following basis (Seetion 2): - “Thiat in-no event shall the
- ‘‘amount appropriated to each school exceed the pro rate part; of the
- ¥taxes paid by the white and colored people of said city, as shown b
- Ythie tax digest of said ¢ity.”” A white taxpayer sought to enjoin the

2 distribution, on the gronnd that it was nnlawful discrimination sgainst’

Ac¢

-

the negroes, . It appeared that the negroes themselves, as i ¢class, were:

 not complaining, aud this Conik held that the white taxpayer had not:
- sufficientinterest to-bring the suit, and said farther: . “Even if the com-
- “plaipant had a xight to file this bill, we: are not prepared to hold thaf
. ahefnjunction shoald ivo been gristed, oF s tho At was uason

*'Tu thé distribution from gchool taxes the negroes in Angtista réceive

 over $17,000 more thau what they—the negro race—pay in. Suppose. " -
. they were allowed only what they pay in, as in the Eatontton case.  The . i
- parties who are complaining do not show & sufficient interest to bring. . -

the suit, or that
be damdged b

“contintied payment of the taxes oharged against -

they represent the negrocs as a class, or-how they will



. , or that they themselven o
. Gg“’ 553’ (G)a L
 Many inequalitics in the execution 2. 14W8, BXIBL;
Invmi, notwithstanding equal ptatectm ‘I8 the rale, such a
(8- '&femre 005, requiud-m. hiave negroes on-list for
ur ,.n,m, B, 380566, N ey
: {b) No pevdon allowed tospesk on “Bosto Qbm.l]t;ion m‘ab
permit from Mayor. Reasonable regulation, 167,17,8,4 33 5022,
Iep Woman and forefgn-res lentsnoton jury. 100178, ,*iu,liizi)"
d)." No negro and white judge not reqmrado bench, - 100- 11, i
g ‘ - privileges no given cit
G : Hughe 16

{bL agrm nut 11 ',!.‘hea
.9; 1(19'{7 Sr; 3 .H)’d'ﬂ ﬁu, ;144; ami 550

(134 Eyen: aﬂmmmmatmn based or.ig nok:illegal
,Rep., ?Ga, tzbu upreﬁ’i Court:

d'thﬁ laws - HaBB&(l pmnf, i AT
o attend the pubhet #ehools ig-not & privileps

atate, and & right belonging to a.citizen of fhis state as such. - Wi
come to the' last clanse, which.is prohibitory of state acflon: - It says:
Nor shall -any .state. deny to any person within its jnriediction equal
protections of the Iaws.)? . Speaking of this clanse in -its
 state legislation as to colored pérsous, Justicy Strong said ;. “What is
this hut declaring that e
black ay for the white ; that all peraons vhethe
stand egual before the iawa of bhe statess and,

ng discriintnatio L be mad
olor 1 . Styander vs;. West Virginia, :
the gimple question :

Sty 8D3, - We then ¢ome to

in the firat place, that thase persousave not: denied the advantages of
“the public schools, ‘The right to atteud: suﬁh sﬁhouls and: reeexva ;m
Rt ‘atmemn ‘thereat, it is guarantéed to them.’” . - . : '
.o Bub it will be said thg classifieation now i ia quesﬂmn,-s :
ralaz; ad o it is j bubthe color ‘earries with it uatural racs. peculiavi-

~ human Taws, some of which can never bo eradjcated. © These differences
- -created different social relations; raognized by all. well ovganized gov:
- -’;,-'emmeni:a. I we.cast aside chimermal theories gnd look to: practical
raaulw, m seems tn us 11; m\ist; he. eonueded l;hab sepamte schoola for

ties, which furnish the veason for-the classification.  'There are differ-
. encesin races, and between individuals of the spme race. not created by

The izommon ‘

nity:
& oitizen of the United States as such. Thisa nghb ﬂreated !_Jy tha '

its application to.

o0 fn the states shall be fhe same for the
ploved or ‘white, ghall
te “in:repard e colored
race for whose protection the. amenﬂmenb was primarily designed, that

all be’made against them by law because of their

hetherionr Constitution snd - the Statutes. passed .
pRrsuant 4o it requiring persohs to-attend sohools patablished: aml maits
- tained at public expense for the edneation of. eoloreﬁ persons only, deny

%o sach persons “equal protestion of ‘the laws.'? * It is to by observed,

..



tons of the pe 7 4 T, 8,550 hottom ; 100
8. neral Act 1872, pp. 69, ;Iﬂhe,.ui:‘bit}n';agciniiing’_:._:
@ neg ased on any couditions other than becanse of his' color,
race—then the constitutional amendment has no spplication. - Rea- -
1gble action towards the negroes has beer had here. Those desiring
high school education, which the state /as nof promised shonld e free, . -
. and which has never been free, and. for ‘which the County Board
. gharged 810 each, when the Ware High School existed-—can now goto
- other equally accessible -hiéh schools 86 $8 a yesr—which schools did
- Dobexist when the Ware High Sohool was opened. The evidence is
' that children of petitioners have now gone to th b

13




.~ Inthe Slanghter Houss Cases, 16- 'Whll, 81, this. Court say, ae toj
. claim of unconstitutionality of au Aot of the legislature of the state ¢
Lounisians, that the consiruction olsimed by the plaintilfs in ernf

“‘would conatitube this Conrt & perpetusl censor npon all “legislation ¢

. -the state, on the oivil rights of thelr own citizens, with suthority §
" nutlify such au it did not: apprové as conmistent with these rights ¢
. they existed at the time of the adoption of this amendment,” and whej

- speaking of the fourteenth amendment say; ‘“We doubt very muel
whether any action of the state, not directed by way of discriminatiof

- sgainst the negroes as & olass, or on sccount of thei ill ever by
-~ held to come within the purview of this provision’? ey
~.- . In the csse of the Texas & Paoific By. Co. vs. The ' Inter-Stnte
- Commisgion, 162 1. 8., pp. 199 and 238, this Court say; “The

- whether.certain charges were ressonsble or otherwise, whethercertaig
-, discriminations were due or undue, wera fuestions of fact, to be pases
- . upon by the commission in the light of all the facts duly aileged ang
- supported by competent evidence, and it did not comport with the trof
- acheme of the statnfe that the Circnit-Court of Appeals should undog
. take of its own motion, to:find and pass upon such questions of fuct, in
~# cane in the position in which the present one was.”? - And in- the syl
- Jabus of the case, p. 199, say, *‘The mere fact that - * # * disparity beg
- tween through and local rates was considerable, did not warrant thig

g

U No.evil eye.or comibination isaverred or show

U Noenileye ation r shown “against; the Board of
.. Bducation, snd the worst charge that can be hrought against it s al
._error of jndgment in applying the money raised’ by taxation, from o
- high sehool Tor the blacks to & primary school for the blacks, - °§
. The evidence clearly established the necessity for: this conrse, bujj
' -petitioners insisting on re-establishing high rehools brought this case tog
- -enjain the operation-of all the high schools; also @ separate suit by mans
- damus to compel a re-establishment of the school.  Both cages were de¢
. clded against them by the Supreme Court of Georgia.s 103 Ga, Reports;!
. B41, 105 Ga. Reports, 463, Error i8 assigned here only fo the decisiony
~ - in theinjunction case, 103 Ga. Reporig, 641 The highest fribunal g
7 the State of Georgia having construed the 10th section  of the Aect of}
-+ 1872, and sustdined the action of the Board as 3 wise and judicions ex-g
- rereise of its legislative diseretion which conld not be interferred with,§
. this Court is respeetfully asked to afirm the judgment. -~ .4




