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The Chief Justice: The Court is now convened in
special term to consider an anplication by the petitioners
for the vacation of the order of the United States Court
of Appeals for the Eighth Circult, staying the issue of its
mandate, and for a stay of the order of the United States
District Court for the Eastem District of Arkansas of
June 21, 1958 in John Aaron, et al, vs, Willlam G, Cooper,
et al,

The order of the argument will be, flrst, the petiltioner;
second, the respondent, and then the Solicitor General and,
thereafter, elther of the parties in rebuttal of the
Sollcitor deneral, if they are so advised, the respondent
to speak last,

Mr, Butler, we will now entertain a motion to admit
for the purposes of this case any assoclate that you may have.

Mr. Butler: Your Honor, in connectlon wilth this case I
have Mr., John Haley of Little Rock, Arkansas, who 1s not yet
a member of this Court, He 1s substituting for Mr, A.F,
House,

I also have as co~counsel the president of the Little
Rock School Board, who is an attorney, Mr. Wayne Upton.

We & not know at this peint, Your Honor, whether they
will participate in argument or not; we do not antiocipate

*

that they will,




We did not know the order until Your Honor Just
announced it, and if we have the rebuttal, then I shall

probably carry the burden of all the argument.
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The Chisf Justice: Should you wish latar, Mr, ;

*

Butler, to have either of these gentlemen admitted for
the pufpoaea of this case, we will be glad to hear you.

Mr. Butler: Thank you, sir,

Your Honor, one other thing: I don't know that
it has been made a matter of record yet, and I do not beliave
the Court has announced that the Honorable J. William
Fulbright, United States Senator f{rom Ar‘wnsas, has filed
motion for leave to flle a brief, together with the brief.

The Chlef Justice: Yes, we have the two,

Mr, Butler: Senator Fulbright is present. He
does not expect to participate in the argument.

The Chlef Justice: Yes.

We have two, two motlions of that kind, which will
be taken care of 1in due course.

Mr. Butler: Thank you.

The Chief Justice: Number one, miscellane "7
John Aaron, Et. Al, Petitioners, versus William <+ Cooper,
Et. Al, members of the Board of Directors of ¢he Little Rock,
Arkansas, Independent School District, .0d Virgll T. Blossom,
Superintendent of Schools. Mr. Marsiall?

The Clerk: Counsel arc present.

ARGUMENT ON BEHALF O PETITIONERS

By Mr. Marshall!

Mr. Marshall: May it please the Court, this
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of the fact of the constitutional rights of the petitioners

afternoon's extraordinary session was necessitated because

here, the Negro plaintiffs in the cases below, thelr right
to remain in attendance at a desegregated school in Cantral
High School, Little Rock.

And this was pursuant to court order; and I would
like to emphaslize that at the outset the rights we are seeking

protection for are not rights that are in the abstract, but

rights that have been determined, not necessarily by the
Brown Decision, but the Court will remember that in this case,
the District Court approved a plan of desegregation.

The plaintiffs below appealed to the Court of
Appeals of the Eilght Clrcult, and 1t was affirmed, and the
court record also shows that in September of last year there
were two applications for stay to Judge Davies, sitting

speclially in the Dlstrict Court for the Eastern District

of Arkansas, and they were both denied.

So the rights we seek are rights that have been
recognized by the Federal Courts and, as such, we believe
they are in a different category from a normal litigant

in an injunction proceeding prior to Judgement.
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However, the normal procedure in this cace would admit
that the stay of Judge Lemley's order would have been issued
by Judge Lemley, but he did not.

He refused and declined to stay the judgment.

The Court wlll remember at the end of this past session
of this Court; we fliled a petition for certlorari, seeking
to have this Court review Judge Lemley's decislon, without
Tfirst going to the Court of Appeals under the special section
that provides that that shall happen if there is sone
extraordinary situation which we thought exlsted, and this
Court denled the petitlon for certiorarl, and the case went
back, or rather we went back to the Court of Appeals,

The Court of Appeals had an extraordinary session, and
set en banc, the entire court, and in a short time decided
the case In unequilvocal language, that Judge Lemley's order
was wrong.

I emphaslize the language because I will need that in my
argument. later.

However, two days thereafter we, having filed a motion
for the mandate to be issued forthwith, the respondent
School Board, having filed a motlon to stay the mandate, we
arrived in this very extraordinary situation -~ I would llke
to call it an anomaly in the law, of an order appealed from,
reversed in so far as an opinion and, of course, I recognize

that judgments and not opinions reverss orders, and then

A




to have the stay issued.

And the truth of the matter is these entire proceedings.
starting with the £1ling of the peltion of the School Board
way Dback in February, asking for time, the whole purpose
of these proceedings is to get time.

The objective of the procesdings 1s that the Littke
Rock schools be returned from desegregated to segregatad
status as of the September school term, and the order having
been declared in the opinion as being wrongfully lssued,
the procedural device which 1s normal to stay the mandate
of a Court of Appeals only for the purpose of preserving tm
record in the Court of Appeals so 1t can get up here, that
is the only purpose for 1t; but in this case the atay of
the issuance of the mandate declided the merits of the case
directly contrary to the opinion of the case.

The opinion said that the School Board was not
entitled to a suspension of the integration plan. The stay
of the mandate said, "You don't have to'act on this until
after the school term begins."

At that time the school term was to begin on September
2nd,

This Court can take Judicial notice that that has been
postponed to September 8. But, at any reste, the staying of
the mandate would effectively mean that if this Court would

walt until October, the school term would be in session, and
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I believe anybody would agree it is not educational polley

to transfer chlldren in the middle of a school tem.

So we have thls extreme situation in the law of a
procedural device of staying a mandate actually ruling on
the merits in the case,

That point, plus this additional point, and that is that
the Court certainly can take Judiclal notice of what is
going on in the Leglslature in Arkausas today.

It 18 quite obvious that any time spent in delay in this
matter would bring about not less litigation but more
litigation, and that is why -- and I think we are entitled to
it <~ we belleve that thls Court must not only vacate the
stay of the Court of Appeals for the Eighth Circuit, but I
think that in the present posture of this litigation, in the
very peculiar status that it is In, and the atmosphere that
now exists In the State of Arkansas wlth the Governor, the
Leginlature and everybody determined to set themselves up
against the whole United States, that the only effective
rellief that this Court can give that will protect the rights
of the petitlioners here would be to stay the -~ I mean
vacate the stay of issusnce of the mandate; too, to stay
Judge Lemley's order suspending the previous orders of the
Distriot Court and, as was done in the Lucy case, for entirely
different reasoning, to order that the existing orders of
Judge Miller, who originally heard the case, and Judéh Davies,




who heard it sitting specially assigned, last September,
be reinstated and in full force and effect.

10
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The question lmmediately arises as to whether this Court

has authority to do 1it. Well, as was pointed out in many
cagses, the all writ statute, for one, gives authority and,
indeed, the procedural statute on the staying of the mandate
glves credence to our position; and if there is any exact
authority that 1s needed, we take the flat position that the
Lucy case says specifically that this Court has authority,
and needs go no further,

I do not believe; as might be argued, that this Court
cannot and should not go into the merits of this,

It tends to ralse the question in my mind as to what
do we mean by the merits,

The merits 1n this case have already been decided by
the stay, and the stay is now belng refused by this Court,

Juslice Harian: Could I ask you a question?

tr. Maurshall:, Yes, sir.

Justice Larlan: You sald September 8th was the post-
poned opening date?

Mr. Marshall: Yes, sir.

cugtlee tarlan: Was i1t the 8th or the 15th?

"r, Mershsll: September 8th 1s the date fixed by the
Superintendent of Schools.

There is a bill pendling in the Leglslature postponing it
until September 15th, for the express reason of seelng what

happens in Virginia, so they will know what to do in”Arkanaasq
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It has no relation to this case at all.

But the September date was done by the School Board
a day or so ago.

Justice Frankfurter: But if that bill passes, I take
it the Board's order will be subordinated to the legilslative
direction; 1s that right®

Mr. Marshall: I should think that under the normal
stay procedure, the Legislature could supersede the School
Board and, indeed, the difficulty out there ls that 1t is
all going along much -~ I mean both are working the same way,
it seems to me, insofar as the stay 1s concerned,

The merlts of this case, the one issue in this case, 1is
whether or not this order or these orders, of the District
Court, approved by the Court of Appeals, can be suspended for
a time,

Justice Whittaker: Approved by the Court of Appealis?

Mr. Marshali: Yes, sir.

Justice Whittaker: The first plan?

Mr. Marshall: The first plan, no, sir; the original
plan,

Justice Whittaker: Oh,

Mr, Marshall: The original plan that was approved by
the Court,

Justice Frankfurter: May I ask you this on something

you sald just a few minutes ago: Which order of Judge Davies,
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the original order approving the plan proposed by the School
Board, was 1t, you stated, by Judge Miller?

Mr, Marshsll. Judge Miller,

Justice Frankfurter: What the Jjudgment of Judge Davies
later repeated, in effect, that, other than the order relating
to the interventlon of troops, that dldn't deal with that

problem?

o
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Mr, Marshall: No, sir; Mr. Justice Frankfurter.

what happened was as soon as the Governor threatened to
Iring out the troops, the School Board went to Judge Davies,
and asked for instructions, and he told them to move ahead
with the plan.

Subsequent to that time, a day or so later, I do not
remember the exact date, I can get it for you though, sir,
the Beard formally appeared before Judge Davies and asked for
the right to postpone the operation of the plan, and Judge
Davies ordered them "to proceed forthwith with the plan,"
and the petition flled by the respondents here requested
the Court to stay the whole business, saying that they con-
sidered the first order of Judge Miller to be in effect an
injunction, and if not, then the order of Judge Davies,
but it was aimed at all three, the petition, as set forth,

Justice Frankfurter: I was looking for i1t in the
record in the Court of Appeals., Never mind.

Mr, Marshall: It is in the full record, sir,

What actually happened was that the original was, as I
understand it, rather informally requested of Judge Davies,

The second one was a formal one, a hearing and a ruling,
a prompt milding then and there, so that they were under
orders, to use the wordsof t¢he District Court, to proceed
with the plan, snd they sought relief from it. |

Justice Frankfurter: But am I right in understanding
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that after the original order of the District Court, pre-

sided over by Judge Miller, in whid he cancelled the order

of the School Board at length --

Mr, Marshall: Yes, sir.

Justice Frankfurter: (Continuing) ~- and issued an
order for its carrying out --

Mr, Marshall: Yes, sir,

Justice Frankfurter: (Continuing) That Judge Davies
appears on the Judicial scene on the basis of a petition or
whatever 1t was called, by the School Board itself asking
for instructions?

Mr, Marshall: Yes, slr.

And then they petition asking a postponement of relief,

Justice Frankfurter: Those are separate things, They
first asked for instructlons, and in view of the lmminent
or actually executed order of the Governor for the troops
there; is that right?

Mr, Marshall: Yes, sir -- no, slr; to keep from carrying
the plan out. It is Just that they did not because of this
atmosphere or situation, they wanted to he relieved from
putting the children in school as of that September.

Justice Frankfurter: September, that is what I wanted
to know,

Were these two separate legal pleces of paper filed by the

School Board, one for instructions, and another and separste
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pietition by them to be allowed to postpone the direction
theretofire given by the Court?

Mr. Marsiall: That 48 as I understand 1it,

Justice Franuxfurter: They were two separate orders?

Mr., Marshall: Yen, sir; as I read it,

Justice Frankfurter: All right.

Mr. Marshall: With the permmission of the Court, we
can get those from the record. We do not have those wlth us,

Justice Frankfurter: But that is your understanding?

Mr. Marshall: Yes, sir,

Justice Frankfurter: All right.

Mr, Marshell: I think that along that llne, Mr.
Justice Frankfurter, I should also point out that while Judge
Millerts opinion was appealed to the Court of Appeals, and the
Court of Appeals affirmed 1t, we took the position we would
carry it ro further, snd went back to work along with whatever
could be done, and I think that --

Justice Frankfurter: That order was not sought to be
brought hers?

Mr, Marshall: No, silr. We let 1t atay right there, and

let it go back, as such, and considered ourselves bound by 1t,.
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Justice Frankfurter: You could not very well
bring 1t here?

Mr. Marshall: Oh, no, sir; no, we lost,

Justlice Frankfurter: Wwhat wa; that?

Mr. Marshall: Judge Mlller's opinion approving
this plan, we opposed that. .

Justlice Frankfurter: VYes,

Mr. Marshall: And we urged The Court of Appeals
to reverse 1it.

Justlice Frankfurter: I see.

Mr. Marshall: Because it required too much time.

Justice Frankfurter: The board was satisfled or
they would not bring it here, and you rested on the plan
au affirmed by the District Court, confirmed by the District
Court, and the District Court, including an affirmance by the
Court of Appeals.

Mr. Marshall: Yes, sir; on the theory that it
would work out.

Justice Frankfurter: Yes.

Mr. Marshall: With the permlission of the Court,
I would l1like to, Just in a measure, go into some of the
background of this case, because, as we see it, the facts in
this case are so clearly set out in the opinion of the
Court of Appeals that in our brief, and now we do not think

it 1s necessary to go in too great detaill, but there are one
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or two points that I think need emphasizing.

That is that the record will show that with the
exception of the one time that the School Board asked for
atfirmative relief when a white parent obtained Judgement
in a chancery court, to which Governor Faubus and other
people had testified, and the Chancery Judge ruled that the
School Board should be enjoined from carrying out the plan
which the District Court had approved, the School Board dild
on that occasion goin to Judge Drvies and promptly Judge
Ievies enJjoined the enforcement of that status Jjudgement,
and that was affirmed by the Court of Appeals for the
Eighth Circult,

With the exception of that, the only relief that
the School Board has asked from the District Court 1s postpone-
ment .,

They have asked for no rellef in an affirmative
way to help this thing along.

That goes back from the two requests 1in September
of last year and, bear in mind, that the petltlon in this
case which 1s before you today, was asked for way back in
February. It was around February that they gave up.

That 1s when they asked for this relilef, and it sat
there for awhlle until Chlef Judge Gardner assigned Judge
Lemley to hear it, and the hearing took place in the early

part of June,

o od
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So on that basis it seems to us, that the
Government polnts out in its brief and, as we point out in
our brief, that there was an affirmative duty on the
School Board to get help in this situation, and the only

objection at all was that the community was opposed to 1t.
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The other point that they rely on in their memoreandum

and in their briel is that a stay of this will help, and
in the District Court, in the Court of Appeals, and in the
ragponse tnat they flled to our petition, and up to the
prasent Jay, with the exception of two polnts, one that
Governor Faubus might not be in office two and a half years
from now, and that certaln statutes of Arkansas now belng
litigated might be decided within two and a half years, with
the eigeption of those two points, as of this minute the
Senool Board has not glven anybody any information of what
they propose to do in the two and a half years while these
rights are being suspended.

In the question of a stay or the vacation of a stay,
and in cases cited in our brilef, we point out that the law
is quite similar Dbetween the two, especlally the Virginla
case and the Kasper-Brittain case, and a few others we
cite in our brief, that there has got to be a showling of,
one, the irreparable harm on one side as against that on
the other side,

The record showa that these chlldren willl graduate
80, 80 far as matters now stand, if they are in segregated
schools next year their rights are just gone. I mean, that
is the end of that.

On the other hand, the statute which affimatively
gives the right of the Court, 2101(f) of any court %o stay

o AP
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issuance of mandates, provides that the court may, if

necessary, require supersedeas of some form, and again this {
case, solely because of the pecullar situation, the atates |
never required to give bond, and so they are not aven

required to give, and we have a complete change of status,

When this case was heard those children in the
Central High School, now seven, there were nine -- one
graduated, Ernest Green graduated, one Minnlejean Brown
was expelled, leaving seven ~~ those seven were in an
integrated school system., ‘They had been there for a year,

Under Judge Lemley's order, they are taken out,

adthat 18 not only a change of status, it 1s a physical
change of status, and they are taken out as of -~ it will
only be effective, so far és they are concerned, come
opening of the school, because school has been in receas,.

But that complete change of status must have some
extraordinary reason to be sustalned,

The normal procedure 1s to maintain the status quo,
and I submit that Judge Lemley was the one that should have
stayed an order, not the Court of Appeals to stay its order
reversing him; and we finally take the flat position that
on the meritas of this case we are entitled to relief, not
that we need to establish that point in order to get relief,
but we take the position that the opinion of the Court of
Appeals was g0 clear that the respondents here have niothing




that they could successfully bring to this Court,

In many of the rulings of this Court, in chambers,
there have been taken into consideration the possibility of
whether or not you actually have a Justiciable issue,
recognizable by this Court; and the petitioners have no such
case,

And yet they can toy around with the situation, and
affectively deny these rights by using procedural devices,
such as a motlion to stay,

Justice Frankfurter: There is a difference
between a Justiclable issue and eventually su-rceeding on it,

Mr, Marshall: In this Court you need more than a
justiciable issue. You need an lssue that, one, is
cognizable by this Court, and is sufficient to get a suffl-
cient number of Jjustices to agree with it,

Justice Frankfurter: Yes.

Mr. Marshall: I mean, 1t 1s more than Just =a
Justiciable lasue.

Justice Frankfurter: When you say they have no
justiciable 1ssue, they have a jJusticlable issue,

Mr, Marshall: Oh, yes. I think there is no
question about that, but we take the position that under the
Iuecy case it has no weight at this time before this Court.

Justice Clark: What is the basis of your belief
that they would not transfer the students in the event the

-
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case took 1its regular course?

Mr. Marshall: I would say, Mr. Justlce Clark, that
there 1s considerable authority among educators that i1t is
not well -- it 1s not good educational practice to transfer
students in the middle of a year.

As to one or two days, I imagine that would be all
right, but in the mlddle -~

Justice Clark: Have they advised you to that effect,
the School Board?

Mr. Marshall: No, 8ir; no, sir. Not at all. But
I was basing that solely on good educational practlces.

Justice Whittaker: Mr. Marshall -~

Mr, Marshall: Yes, sir,

Justice Whlttaker: Are you urging both a vacatlon
of the Eighth Circult's order withholding mandate and a stay
cf Judge Lemley'!'s Judgment or an alternative?

Myr. Marshall: I am urglng them both,

Justice Whittaker: Conjunctively?

Mr. Marshall: Conjunctively and, Mr. Justice,

I would also say that because of the developments now goling
on in Arkansas, that this case should be decided on 1ts
merits, and it could be done, There are precedents in this

Court where that has been done,.
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Justice Frankfurter: That is what you have asked
for in your petition?

Mr. Marshall: That is true, Mr. Justice Frankfurter.
But;, to be perfectly frank, I am thinking about the Lustlg Case
where, as I remember, the petition for certiorari was filed
during argument, and in this case, I think, that, as we said
in our original petition for certiorari, which this Court can
reconsider on 1ts own motion, our original petition for
certiorari, when that was filed, this Court sald, you will
remember that, "We have no doubt that the Court of Appeals
willl recognize the vital importance of the time element in
this litigation, and that it will act upon the application for
a stay of the appeal in ample time to permit arrangements
to be made for the next school year."

On the basis of that language, which was the basis
for denying our petition for certiorari, I think present
developments in the Court of Appeals for the Eighth Circuit
and conditions as they exist in Arkansas, would, at least,
impel this Court to order that it be heard on 1ts merits.

Now, we have no authority, as such. We could file
a petition for certiorari, but we considered it, and, to be
perfectly frank with the Court, we toock the position that it
had been done before, and that this Court could do it, re-
conglder our petition filed in June, and order argument on it

or could consider it right here and now.
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The only thing, I belleve, that the way this case

stands, there must be a definitive decislon -- I hate to use
the two together -~ I mean it is bad English, but it is the
best way I can do, that there be no doubt in Arkansas that

the orders of that District Court down there must be respected,
and cannot be suspended, and cannot be lnterferred with by

the legislature or anybody else.

And less than that;, I do not think wlll give these
young children the protectlion that they need, and they most
certainly deserve, and so, 1ln answer to your question, I
would say that we requested 1t both, and not in the altern-
atlve; and at this time we respectfully suggest that 1t would
be even better for thils Court to declde the cise on the meriltis
because the stay which is belng reviewed, decided 1t on the
merlts, and so this Court, in deciding the stay, do not see
much chance of doing it, but I do know that technically 1t
could be done without altting the merits.

You consider the merits. But the ruling would
elther be the stay of the mandate -~ I mean the vacation of
the stay of the mandate, or the reversal of Judge Lemley's
order,

But I do not believe that would give us what we
thought would be enough, and 1t 1s because of the present
developments out there that I think this Court must consider

the whole story.
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Justice Clarz: You have not briefed the merits?

Mr. Marshall: Sir?
Justice Clarl:: You have not briefed the merits
in your petition?

Mr. Marshall: In the brief? We dld not; no, sir.
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Justice Clark: You would file another brilef; 1s
that your ldea?

Mr. Marshall: Ne, sir; we would be prepared to
argue; and,with permission, to submit a brief, and we could
do a brief on this case in less than half a day.

We are prepared to argue it now, with the right to
submit a brief at a later time; because Judge Matthes! Oplnion
of the Court of Appeals 18 so c¢lear.

The Chilef Justice: Have you discussed with counsel
on the other side the possibility or the propriety of arguing
the merits here today?

Mr. Marshall: I have not, sir.

The Chief Justice: May I ask this, Mr. Marshall?

I can see vwhere you would be interested 1n having
both points raised by you decided, both the stay in the Court
of Appeals and, also, a stay of the Opinion below in the
District Court.

But if this Court should see fit to stay the District
Court's Opinion, would it then be necessary to also overrule
the Court of Appeals on its atay of mandate?

Mr. Marshall: No, sir, Mr. Chief Justice; and I
think, further, that if the Court did it that way, it would
s8till be preserving the traditional function of the stay of
the mandate of a Court of Appeals pending a petition to the

Supreme Court.
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Justice Whittaker: on certiorari?

Mr. Marshall: On certiorari; yes, sir.

But I think that as long as thls case is undecided
on its merits, our plaintiffs, our petitioners in this case
will stlll be under terrific pressure, because of the uncer-
tainty of 1t, which was recognized by this Court in its denlal
of our original Petlition for Certiorari; and if it were not
for the fact that 1t has been done, I would have hesitated to
suggest it., But I think that on several occasions this Court
has ordered cases brought up.

I mean, for example, under some precedents, as I
understand 1% -- it was kind of late in the morning when we
read them -- but we understand $hat this Court could order the
School Board to file 1ts petitlion within one or two days, and
be heard promptly before school is opened; or you could con-

slder, as I sald, the petition that we have filed,
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May it please the Court, finally I would like to
wind this up becawse I don't think that there is too much
law that is necessary, because it is certainly not in confllet.
We rely on the Virginia case and on down to the present time,
We also have some British cases in there which are all on the
same theory about the power and duty of the Court to stay or
to vacate and what can properly be considered by the Court.

The Government in its brief cites the same cases
and additional cases, And so I would say, as I saild back
here, that when you weigh 1t, I for one can hardly talk about
weighing anything against constitutional rights. I have
never been able to find out how to do 1it,

But here we have Negro children, and the record
will show they have done nothing bad except the record will
show that one did -~ the record will show; there 1s a dispute
about it, but it will show, and she was expelled so that is
no problem, but that these children must be forced to
surrender theilr ¢constitutional rights is unimportant in this
Court today.

The point as set forth in the Court of Appeals
decision, and quoting from the Strutwear Knitting case; in
the Government's brief which was filed this morning, it points
out that 1t is really a surrender to obstructionist and mob
action, and that it l1ls much more destructive of democratic

government than 1t 1s of some few Negro's rights.
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Justice Whittaker: Well, now what is destructive,
so destructive? Not the 8th Circuit's opinion.

Mr. Marshall: Not the 8th Circult's opinion.

Justice Whittaker: And that is what you are asking
us now in one horn of your motion to vacate their order
staying their mandate for a long enough period, a thirty day
period, to lodge the petition for certiorari, That is correct,
isn't 1t?

Mr. Marshall: Yes sir,

Justice Whittaker: Yes, It is the other horn of
the motion that goes to Judge Lemley's order, isn't 1t?

Mr, Marshall: Yes sir.

Justice Whittaker: Which you ask that we stay.

Mr, Marshall: Yes sir,

Justice Whittaker: And that is the Judgment of
which you really complain about. %You are not complaining
about the 8th Circult's judgment.

Mr, Marshall: I am complaining about Judge Lemley's
order being in effect.

Justice Whittaker: Yes, which is reversed by the
8th Circuit.

Mr., Marshall: Which 18 reversed by opinion.

Justice Whittalker: Of the 8th Circult.

Mr, Marshall: Yes sir,

Justice Whittaker: And would be inoperative during
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the period that we might consider a petition of certiorari if
that judgment were now stayed or, in other words, if that homm
of your motion that so asked was sustained; ian't that right?

Mr. Marshall: Yes sir. The point -~ I think I get
it, I thought I cleared it up with the Chief Justice's
question --

Justice Whittaker: VYes,

Mr. Marshall: Which as I understood the question,
and my answer, was that if this Court stayed Judge Lemley's
order, there would not he naed for touching the Court of
Appeals, and I tried to make it clear that what we wanted was
to get the original court orders in there, and Judge Lemley's
order was standing in the way and certalnly that would be
correct,

I mean I am making this statement on my feet, but
we have given 1t some thought. And the reason we put both
in was because originally you were right, sir, it was thought
among our lawyers working on this that was the proposition,

Justice Whittaker: That 1s why I asked you
specifically. I am aware that you stated your motion in the
conjunctive, but I wondered why an alternative wouldn't do
the job.

Mr, Marshall: I think it would, but as I sald in
addition to that as things now stand I don't think either of

them will be enough,
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Justlce Whittaker: And if that alternative should
be adopted by the Court, then would it not be normal for the
Court of Appeals to grant at least a thirty day period in
which the losing party might petition for certiorari.

Mr. Marshall: It is absolutely normmal,.

Justice Whittaker: That would be nommal procedure,
wouldn't 1t°?

Mr. Marshall: As I understand it, it is done every
day, and indeed the books so0 say.

Justice Frankfurter: Will you be good enough to
tell me what consideration relevant to determining whether the
stay of the Court of Appeals should be vacated, what matters
of equitable jurisdiction or this Cowrt's power over the
lower court, what matters that are relevant to determining
whether that stay should be vacated would not be relevant in
determining whether Judge Lemley's original order should be
vacated?

what legal consideration is there for vacating
Judge Lemley's stay and disregarding the fact that he has been
reviewed by the Court of Appeals and it has taken actlion on
it and has reverged him and has then decided to grant a stay
of 1ts reversal?

Mr. Marshall: It is our position, Mr, Justice

Frankfurter, that normally that is what is done to atay the

mandate, but when in effect the decision issued in the case ia
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a stay; a suspension, the merit of the case 1s a suapension,

then when the Court of Appeals decides that the other side is
not entitled to a suspension in its opinion, and then suspends
in its order, as I said in the beginning, it is an absolute
anomaly,

Justice Frankfurter: That may be a very good reason
why you should argue that the stay should be veacated, but I
do not understand the argument that says we don't have to
bother about that. We Jjust deal with Judge Lemley's order
and vacate that,

Mr. Marshall: Oh, I understand you now, Mr, Justice
Prankfurter, I think the real problem in thils case is as to
whether or not the Court wants to go into the merits. I
think that 1s 1it,

Justice Frankfurter: Well, the merits -- you use
the term "the merits" -- it seems to me to be the same merits
for determining the propriety of the stay as in asking us to
vacate the order which we originally refused to vacate.

Mr. Marshall: We would make the same argument, and
indeed in our brief we sald the same argument applied to both
situations.

Justice Frankfurter: I don't understand why you
offer us the suggestion that we don't have to bother about
the stay. We can deal with Judge Lemley. To me that is the
most unreal kind of talk,
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L 6 Mr, Marshall: I think, sir, Mr, Justice
Frankfurter, I cannot get away from the fact that it is Judge

fls Lemley's order that does the damage.

}
.
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Justice Frankfurter: Yes, but that has been desalt with,
This Court refused to deal with Judge Iemley's order last June,
It remitted the appealabllity of that to the Eilghth Cirgcuit.

Mr. Marshall: Certainly.

Justice Frankfurter: The Eighth Circuit has dealt with
it. The Elghth Circuit sald it was wrong. It then vacated --
it then granted a stay order to give opportunity under the
Act of Congress to have this Court applied to for certlorarl.

wWhat you are here for, I respectfully submit, 1s to argue
that that stay should never have been granted,

Mr. Marshall: 1 have argued it. I am prepared to argue
it, Mr. Justice Franikfurter, but I did not want to get into
the point of upsetting what normally is a procedural device
for appealing to this Court.

Justice Frankfurter: But 1f this Court, as you urge,
has the power to vacate that stay ~-

Mr. Marshall: It does have that power,

Justice Frankfurter: (Continuing) ~- then no procedural
entanglements of the Court of Appeals are relevant to that
power.

Mr. Marshall: I think that 1ls -- I am sure that is
correct, sir; but, Mr. Justice Franidfurter, I still go back to
my other questlon,

Justice Frankfurter: All right.

Mr, Marshall: That whether you consider the vacation of
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the stay of the Eighth Circuit or whether you consider a stay
of Judge lemley's order, the merits are so entwined that this
is one of the types of cases where it points to the need for 1it.

Justice Frankfurter: Wwhat you are saying is that 1f,
as a matter of authorized congressional action, a petition of
certiorari can be brought by the School Board, that such a
petition would raise claims so frivolous that there is no
Justification for staying the reversal by the Court of Appeals.

Mr. Marshall: We take that position, and we have tried
to develop 1%,

Justice Frankfurter: All right,

Mr. Marghall: That it is jJust without merit, but in the
posture of this case; it seems tc me the easiest way would be
to do them both,

The Chlef Justlce: Was the propriety of this stay
argued in the Court of Appeals fully?

Mr. Marshall: ©No, sir. As a matter of fact, the appli-
cation for stay and the ruling on the application were both
the same day, and we got our coples the next day.

Justice Clark: Was this an argument or juat papers?

Mr, Marshalls They Just filed a motion for stay, and
when it was received 1t was granted.

Justice Clark: You filed a motion in asdvance, did you

not?

Mr. Marshall: Yes, we filed the motion that it be
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1ssued forthwith. We filed ours ahead of theirs., We flled it

the very next day after the opinion came down.

Justice Clark: And they filed theirs?

Mr. Marshall: Then they filed their motion to stay,
and on the day it arrived in the Court of Appeals, 1t was
decided. And 1t 1s almo along that line, which was pointed
out in the Virginian case which 1s cited in our brief, where
the Court took notice of the fact that the stay was gilven
without reason. The stay in this case was merely given under
the procedural statute whlch says that a stay can be granted
for purposes of petitioning to the Supreme Court, but nothing
at 21l on the merits, and I presume the merits weren't con-
sldered,

tnd so that, at this stage of the litigation, is the
first time that the merits -- I use "merits" merely as to the
merits as to whether or not an order is entitled to be stayed
-- that for the first time the merits of that are being con-
sldered.

And we take the position that when you balance these
rights of these kids involved, plus what this Court said in
the Brown case, the publlc interest, mearing the public inter-
est of the United States over againat the School Board's
position that there are some people that don't want to let
this thing go through, then, certainly, the equities involved
lean toward the protection of those constitutional rights,
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rather than the postponement of them.

And I believe that I have to recognize that that is an
issue in thls case, and, as expressed by the Court of Appeals,
they said there is no problem about it; they just cannot be
surrendered, and they mentlioned the case I mentioned before,
the case that I said before, the Strutwear Knitting case, which
is famous for the expression about handling bank robbers. You
don't close the banks; you put the bank robbers in Jail.

And, therefore, 1t seema to me, -~ and I don't want to
prolong the argument -~ that we are entitled to both.

At the same time, 1t seems to me that the real Jjustlce of
the case would not be required by going into either, but that
elther on our petition originally filed or by some other pro-
cedural device, that this Court be glven an opportunity to pass
on the merits,

And, as 1 eaid befcre, petitioners are perfectly willing
to argue the case on the merits, even though we were successful
insofar as the opinion of the lower court was concerned.

I think a reading of the three briefs, our brief, the
School Board's brief, and the Government's brief, demonstrates
that there 1s really no serious conflict of the law as to the
authority of this Court to act. There is a conflict between
the School Board as to whether this Court should act; and, on
that, we think that the equities on the side of the achool~

children are such that the only relief that can be granted that

will be effective will be for the decision on the merits.
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Justlce Brennan: Mr, Marshall,

Mr, Marshall: Yes sir,

Justice Brennan: I don't think I am clear on this
statute which I understand postpones the school opening until
September 15,

Mr, Marshall: That is in the State Legislature of
Arkansas, I don't know whether it is passed or not.

Justice Brennan: Oh,

Mr, Marshall: But 1t is there pending I understand.

Justice Brennan: Presently?

Mr, Marshall: September 8,

Justice Brennan: September 8.

Mr, Marshall: September 8 is the deadline, and I think,
if I can think ahead of you, air, the 20 days of the mandate
of the Court of Appeals would be up on the Tth, but the stay
gave them 30 days from the date of judgment.

Justice Clark: Have you filed a petition for rehearing?

Mr, Marshall: No s8ir, at least I have receilved no copy
of it, no slr.

The Chlef Justice: Has the time expired for filing a
petition for rehearing?

Justice Whittaker: It is a ten day rule, 1s 1t not.

Mr, Marshall: A ften day rule, I think 1t is.

Justice Whittaker: And that would expire tomorrow.
Excluding the first and including the half, wasn't the
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decision on the 18th?

Mr, Marshall: The 19th.

Justice Whittaker: The 18th,

Mr, Marshall: Yes sir,

Justice Whittaker: It would expire tomorrow,

Mr, Marshall: VYes sir., If there are no further questions,
if Your Honors please, we will reserve the time not necessarlly
that we will use it, but if we may reserve it in case we need
it.

Justice Black: Is the Court of ippeals record hefore us?

Mr, Marshall: No sir,

Justice Black: The entire record?

Mr, Marshall: No sir, I can do this, Mr., Justice Black.
We have a copy of the transcript of testimony and the pleadings
filed, We don't have that with us,

Justice Frankfurter: Was the decision by Judge Lemley
entirely on all testimony or were there affidavits?

Mr, Marshall: No affidavits., It was all testimony and
exhiblts, a whole basket full of newspaper clippings.

Justice Frankfurter: How many days were the proceedings?

Mr. Marshall: Practlcally three days, not quite.

Justice Frankfurter: Three days.

Mr. Magrshall: And the testimony was mostly from the
school board people showing what a difficult problem they had,

from the Chief of Police, the chaiman of the School Board,
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and the only testimony produced by the plaintiffs in this case,

petitioners here, were the two expert witnesses as to how the

school system could be run.

Justice Frankfurter: Do I understand in your reply to
Justice Black to Indicate that you have a copy of the
proceedings?

Mr, Marshall: We each have a copy of the transcript, and
I would be very glad to deposit the transcript copy with the
clerk, I will be glad to and will so do.

Justlce Black: Was it printed or typewritten?

Mr, Marshall: It was typewritten. We will permit‘it to
go up on the original record from the Court of Appeals
including the typed transcript and the arguments based on the
typed transcript of the testimony.

Justice Frankfurter: That was to accelerate the
submission?

Mr. Marshall: Yes sir, they were holding a speclal temm,

Justice Black: How many copies?

Mr, Marshall: How many coples do we have?

Justice Black: How many coples were before the Court
of Appeals.

Mr, Marshall: Two so far as I know., I think that 1is
correct, And that is all that I know of,

Justice Black: What in addition to that transcript
would be necessary to have the entire record that is capable

of being used on a petition for certiorari?
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Mr. Marshall: Mr, Justice Black, I don't think the |

pleadings would be necessary. They are very brief, and without
any trouble they could be run off., The exhibits consisted of
a large batch of newspapers, which, instead of being printed,
could be deposited with the Court.

As I say, I don't think it would be necessary to put
those in the record and, so far as I can see, you wouldn't need
anything but the transcript and the pleadings, both of which
we have; and we are going to flle the transcript and, 1f neces-~
sary, we can file the pleadings, too -~ a copy of it.

The Chief Justice: Mr. Butler, you may procesd.
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ARGUMENT ON BEHALF OF THE RESPONDENTS k3
By Mr.. Butler

Mr, Butler: May it please the Court, I would like
to straighten out a few things that Counsel for the NAACP
may not have been aware of, Your Clerk called me several days
ago., After talking with the Clerk of the Eighth Circult Court
of Appeals, and finding that the record of that court had
pbeen returned to Little Rock, I located 1t, and malled 1t here
immedlately, and it is my Information that the entire record
froa the Eighth Clrcult Court of Appeals is here in your
Clerk's offlce.

The Chief Justice: All right,

Mr., Butler: That has attached to it three such
typewritten volumes, each of about this size (indicating), which
shows all of the testimony that was given before Judge Lemley
in approximately a three-~day hearing in his court 1ln June.

In addition to that, there was a large packet, as
Counsel has referred to, of varlous exhibits. They were not
identifled each separately, but were introduced as a packet,
They were largely newspaper ltems which Judge Lemley took
into consideration to show the confusion and turmoil and tle
position that this School Board was put in. I thought 1t might
be helpful for the Court to know that.

One other thing that I would like to mention in
passing, at the beginning, which I think Counsel was somewhat

confused on, or uninformed on. At the time this School Board
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requested a temporary study, purely temporary, before Judge
Davies in September of 1957, the troops, the National Guard,
had either been ordered out or it was imown that they were to
be ordered out, and at that time there was zn injunction that
had been ordered by the local Chancery Court directing this
School Board to do exactly opposite from what had been
planned and what Judge Miller had ordered in August of 1956,

Now that was the purpose behind the School Board
goinpg into court at that time and asking merely for a temporary
delay. They did that for several reasons,

In the first place, they were caught in an untenable
position., As a matter of fact, they have been there continuous-
ly since then, up to this very day.

They also felt that under the clrcumstances, with
troops moving in and out of the c¢ity, and perhaps strife and
turmoll to follow, that the wise thing to do was for the
court to have an opportunity to tell i1t, the School Board,
what 1% should do under those circumstances.

The School Board felt that a temporary, not the kind
of delay that Judge Lemley had glven over a long period of
time, two and a half years, but for that lmmediate situation,
that 1t was necessary to get it clarified.,

A third reason for the School Board to go in at that
particular time before JudgeDsvies was that they were ordered

by two different courts to do exactly opposite things, or at
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least partially opposite, and they fell on advice of ¢ounsel,
that 1t was advisable for them to show that there was no motlive
on their part of contempt of the Federal Court order.

Now I think those are the reasons behind what has
veen referred to as the petitlon for delay of September, 1957.

Justice Frankfurter; Mr, Butler, may I ask you
whether Mr, Marshall is correct, as I understand the inference
that I drew from JudgeLzvie3, one of his Judgments, that there
were two separate legal steps taken on behalf of the School
Board; one, a request for irs tructions, and two,this motion
for temporary injunction; is that correct?

Mr, Butler; Mr. Justice Frankfurter, as I understand
it, and a8 I recall at present, those were combined, yes.

Justice Frankfurter: This is two --

Mr, BPutler: Things were happening ~-

Justice Frankfurter: They were combined, as I read
his Judgment. He dealt wilth them in a combined disposition.

Mr, Butler: I think that is ~-

Justice Frankfurter: I just wanted to be sure
whether those were two separate steps taken before him which
he then comblined intc a single disposition, tecause he speaks

separately of the motion,
In his Order of September 3rd, and the court having

considered the Petition for Instructions filed by such defend-

ant, 1% is not a matter of moment Yo this Court,; certainly not,
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but Just as a matter of interest I wanted to know what the

Board did after instructions; and, also, at the same time,
asked Judge Davies to suspend or stay this thing for a period
of time.

Mr. Butler: Your Honor, so many things have happened

since then --

Justice Frankfurter: (Interposing) That is correct.

Mr, Butler: (Continuing) -- I would prefer to refer to
the record itself, rather than rely on my memory, even though
I was present.

Justice Frankfurter: The reason for my asking is that
L the record does not set forth these two documents, and Judge
Davies' own statement leaves me in doubt.

The Chlef Justice: Mr. Butler, may I ask you this
question?

In view of the opinion of the Court of Appeals overruling
Judge Iemley, is the School Board acting under any compulsilon
to desegregate the schools?

Mr. Butler: No, 8ir, not at the moment; if I understand
Your Honor's questlon. They are not acting under any compul-
sion,

And that 1s one other thing that I wanted to mention: sand
that 1s there has been some statement of the delay of the
School Board in opening the high schools in Little Rock or all

of the schools, as a matter of fact. The School Board, on its
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own motlion, let us say, postponed it until September the 8th,

The Chief Justlce: Yes,

Mr. Butler: There is a statute which will be passed, I
think it has already been passed —if not, it will be passed todey

-=- postponing the opening of school until September the
15th., That is ny Information,

Now, of course, the School Board would have to obey the
statute in regard to opening or closing school.

Justice Douglas: What is the time for registration?

Mr. Butler: Sir?

Justice Douglas: What is the time for registration?

Mr. Butler: The time for registration originslly is
about now. I have the president of the School Board here with
me. let me ask him,

(Pause)

Mr. Butler: They have already had regisatration, I am
informed, Mr. Justice.

Justice Dougleas: And this bill for delaying the opening
of the schools until the 15th has nothing to do with registra-

tion?

Mr. Butler: I don't think it affects registration; no,
sir,

Justice Douglas: These petitioners are registered?

Mr. Butler: Theae petitiocners are registered under the
Order of Judge lemley's delay, under his Order; yes, sir,
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Justice Burton: Are they registered in some other

school?

My, Butler: Yes, sir; that is my information,
that they are already reglstered in the school that they
originally were in.

Justice Harlan: They are also registered in the
other school, aren't they? Central High? Under the original
Order of Judge Davies?

Mr. Butler: Perhaps, yes.

Justice Harlan: Is there any doubt about that?

¥r. Butler: Yes, sir; there is some doubt about it.

Justice Harlan: Well, only by virtue of the post-
ponement of Judge lemley's second order, Judge Lemley's order.
That i1s the only intervening circumstance?

Mr. Butler: Yen, that was the intervening cirocum-
stance, and the stay ordered by the Eighth Circuit; yes, sir.,

Justice Frankfurter: Their names are physically
on the aporopriate register of the class to which they were
assigned. I am not talking about legal consequence, but to
carry out Justice Harlan's question. They were in that school
for a year. They must have been registered when they were
admitted in -~ what was 1t? -- in '577

Mr. Butler: ©h, yes, sir,

Justice Frankfurter: They are physically on the
books of the school?
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Mr. Butler: Oh yes, 8ir; yes,

In September of 'S7T -~ perhaps I misunderstood your
queation -- 1n September of '57, they were registered in
Central High School and remained there all during the school
year, both on registration and physically being there.

Justice Frankfurter: And what with Judge lemley's
order, they would have gone back whenever the school opened to
their appropriate class,

Mr. Butler: legally, that is correct; yes, sir.

Justlice Frankfurter: That is what I am talking
about.,

Mr. Butler: Yes.

The Chief Justice: Mr. Butler, may I ask one other
question?

Has the School Board determlined what 1t will do
towards desegregation or towards leaving the matter as 1t was
last year, in the event this Court declines to grant this stay?

Mr. Butler: No, sir; it has not decided; because
it 1s almost compelled to see what statutes are passed by the
General Assembly now 1ln session, and varilous other things which
it has no way of determining. And this School Board no doubt
will have to meet those situations as they arise, as they have
had to do all the past year.

Justice Frankfurter: But the plan which was put

before Judge Miller, and which he approved, amd which the Court
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of Appeals confirmed, has never been revoked by the School

Board.

Mr. Butlex: No, sir; it has not. It has not besn
revoked; no, sir,

The Chief Justice: Well, as to these specific
children, have they been assigned to any school?

Mr, Butler: It is my information, Mr. Chief Justlce --

The Chief Justice: (Interposing) By the School
Board.

Mr. Butler: (Continuing) -~ that they have not.

The Chief Justice: They have not been?

Mr. Butler: Yes, sir; they have now been assigned.

The Chief Justice: Now?

Mr. Butlers: To the all-Negro school, the new high
school there of Horace Mann,

The Chief Justice: Isn't that action towardes segre-
gating them again?

Mr. Butler: Oh, yes, sir. It is, it 1s, and that
was done under the Order of Judge lemley's decision.

The Chief Justice: Yes.

Well, then, my point is this: If this Court does
not stay the Order of the Court of Appeals withholding its
mandate, then the School Board wlll proceed to segregate these
puplls who are plaintiffs in this case.

Mr. Butler: Yes, air,
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The Chief Justice: That is what I wanted to know.

Justice Frankfurter: Did they transfer them?

Mr. Butler: Now, the School Board President lnforms
me -- and, of course, he is correct -- that we @on't know that
they have actually been registered.

As a matter of fact, the point I was making a moment
ago is that reglstration generally of most of the students 1in
Little Rock has been accomplished within the last few days.

Now, actually, these students that are in question
have been up here, they have been traveling around. I doubt
that, since even the School Superintendent has been gone for
the last couple of days, whether he knows that all of these
particular students have actually registered, because -~

Justice Brennan: (Interposing) What does the
registration involve, Mr. Butler?

Mr. Bubler: Registration simply iavolves the
request by the student himself under the General Rules of the
School Board to indicate that he is planning to attend that
particular school.

Juatice Brennan: VWhere does he register?

Mr, Butler: That day.

Justice Bremnan: Does he go to the achool itself?

Mr. Butler: At the school,

Justice Brennsn: VWhere he has been assigned?

Mr. Butler: Each school; yes, sir,
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Justice Prankfurter: That applies both to segre-

gated and Central High School?

Mr. Butler: Oh, yes, sir. All students must
regisier, and that has been the cuatomary practice for years.

Justice Douglas: At the beglinning of each -~

Mr. Butler: Yes, sir; they all register so that
pchool authorities will know who is going to be where.

Justice Brennan: What I don't quite understand is
this: -

They must register -- that is, register at the very
school to which the pupil has bee:. assigned.

Mr. Butler: Yes, that 1s my understanding.

Justice Bremman: None of these children have ever
appeared at the all-Negro high schools?

Mr. Butler: 1 do not lmow whether they have
appeared there or anywhere else, as a matter of fact.

The point I was making a moment age in answer to
one of the other Justices' questions was that registration,
generally, in Little Rock has already been accomplished, and
Just within the past few days.

The Chief Justice: Well, my only point was this,
Mr. Butler:

If this Court does not grant the stay of that Order
of the Court of Appeals, is it the purpose of the School Board
to assign these youngsters ihvolved in this case to an all-
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Negro school?

Mr. Butler: Yes, sir.

The Chief Justice: That is all I wanted to lnow.

Justice Clark: Do you have a system of transfers
in Little Rock?

Mr. Butler: Yes, s8ir; we do. There are many
transfers made from time to time. Each transfer is taken up
on its own merits; and, ordinarily, if a family moves from one
geographlical locatlon to another, or for various other reasons,
they are transferred during the school year. That is not an
uncustomary proceeding.

The Chief Justlce: DBut whites to white schools
and Negroes to Negro schools.

Mr. Butler: Well, no --

The Chief Justice: Do they ever transfer any
Negroeg in Little Rock to a white school, or whites to a
¥egro school by reason of their moving their resldence?

Mr. Butler: Mr. Chilef Justlce, in Little Rock,
until this past year --

The Chief Justice: Yer,

Mr. Butler: (Continuning) -- and for the past
seventy years, ever since there has been a public school system
in Little Rock, 1t has been segregated, -~

The Chlef Justice: Yen.

Mr. Butler: (Continuing) -~ in the public school
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systems there; so there has theretofore never been any transfer

from Neg'o schools to white schools -

The Chief Justice: Yenu,

Mr, Butler: (Continuing) -- or vice versa. The
transfer oY pupils from one school to another, whether it is
white or Negro, is a process that goes on every school year,

not just at tie beginning of the year. That is when they all

reglster,
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The Chief Justice: Yes.

?ﬁ Mr, Butler: And ordinarily those students stay in that
| particular school the balance of that year, but there are
|

many exceptlons to that, and there are tranafers during the
s course of the year,

Justice Frankfurter: And am I right in understanding
that under the plan approved, submitted by the Board and
approved by Judge Miller, the stage by stage sarrying out of
the desegregation scheme, that Central High School was the
only school in Little Rock in which the plan became operatlve.

Mr, Butler: As a practical matter that was the only one,
yes sir.

Justice PFrankfurter: I don't know what that means.

Mr, Butler: There were three high schools, Central
High School, Horace Mann High School and Hall High School.
Horace Mann High School is a new school., So 1la Hall Hlgh
Schoecl., Central High School has been in its present physical
plant for some 20 to 30 years. The only applicants that were
made for any raclal mixing or integration to the best of my
knowledge --

Justice Frankfurter: Was at Central High.

Mr, Butler: Was at Central High School, and some 17
first started out becoming eligible for 1it. There were T0-
some odd applied. For various reasons they withdrew, either

voluntarily or otherwise, and it finally came down to nine and




ended up the school year with seven.

Justice Clark: Mr. Butler, if you were to assume that
the Court 4did not issue a stay, but let the case come here in
its regular course, and then further assume that after
argument an order came down approving the plan and requiring
integratlion, would 1t be feasible or practical or within the
practice of the School Board, in keeping with the order of the
Court, i1f such an order was entered, to then tranéfer these
students that were so ordered, from whatever school they were
in to an Integrated school. Or would you have to wait a year,
as Mr, Marshall stated?

Mr. Butler: Oh no, no sir, you wouldn't have to walt a
year,

The point that I am making, and I think, Mr. Clark, what
you are asking is the registration at the beginning of scheol
18 not necessarlly held inviolate during the entire school
year. Now they try to, Just for the sake of continuity, to
keep as many children as possible in a particular school, but
there are various circumstances as I understand it that come
up throughout the year whereby pupils are permltted to transfer
from one school to another., I trust I have answered your
question.

Justice Clark: Say we heard the case on the merits rather

than passing on the stay -- say the Court did not pass on the

stay at all but heard the case on the merits at a later date,
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and the judgment was against you, then there would be no

reason that you know of why the School Board could not at that
time transfer the students from whatever school they were in
to an integrated school.

Mr, Butler: No sir, I know of no reason why that
couldn't be done,

Justice Clark: If 1t is a failr question, when did you
contemplate flling a petition here? You have until the 20th
I believe.

Mr. Butler: Your Honor, we were working on it when we
had to drop that and file a response to the motion for vacating
the stay, and we have simply not had time to pursue that., It
was our intentlion to proceed with that as promptly as we |
could., We announced that we wanted to do it within a ten day
perliod, 1f that were possible.

Justice Clark: I take it you are not going to file a
petition for rehearing in the Court of Appeals,

Mr, Butler: No sir. That is one other point I wanted
to emphasize and clear up. After the decision of the 8th
Circuit Court of Appeals, the petitioners then filed for
immediate sending down of the mandate. Elther in the next
mall or certainly by the next day we were preparing at the
same time the other side was to present, our motlion for a
stay.

I think it 1s correct that the petltioner's motlion arrived
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there one day, ours arrived the next, so the issue there was
traversed. In other words, each position was Oppbsed to the
other, they asking for immedlate sending down of the mandate
and our asking for the stay for a customary perlod of time,
And 1t 18 my information that the entire court of
the 8th Circuit Court of Appeals granted that stay. It was
not done just by the chief Jjudge or any Jjustice thereof, It
is my information that every Justice agreed to the stay after
the respective motions had been filed, and the answer, the
decision of the court was announced the day after the later

of the two motions were filed.
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Justice Bremnan: Mr, Butler, I think you told us
the record is here. Do I understand that all that is now
required t~ perfect your application for certiorari is the
filing of your petition?

Mr, Butler: Yes, sir, and filing a brief with it,
dependinghlargely, of course, upon whether this Court walved
rules of printing recsceds, There has been no printed record
in this., Actually it has moved so fast and courts have
ordered us to do things, both sides, so quickly that there
has been no time to print much of the things that it 1s
customary to print,

The Chlef Justice: If we permit 1t to be type-
written instead of printed, could you and would you accelerate
your petition for certlorari?

Mr, Butler: We would do it as quickly as we could,
which we had planned to do anyway, Mr. Chief Justice, We
have no disposition to delay the legal proceedings, but we
hope that we will be given time in that event as we should
to do it in an orderly fashion and get all of the things,
all of the polints before the Court that should be presented,

The Chlef Justice: Yes.

Mr, Butler: It has been my limlted experilence
that 1t is not an easy matter tc present a petition for a
writ of certiorari, There are certain things that must be

done, and we are not as famillar with that as lawyers who
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practice here in Washington. We would deplore dbeing
rushed into it to the extent of not naving time adequately
to prepare it,

Now, 1t seems that all the lawyers in this case are
pretty well ugreed, and we won't dwell on tnat part of 1t,
that this Court probably nas the power to grant petitioner's
motion. Hany instances can be clted both ways, not onliy of
this Court put all appellate courts, of setting aside or
upholding.

The customary thing, of course, is for the court that

heard the case to exercise lte Judicial discretion in
granting the stay or not. .Jow, it woula be, in our opinion,
an unusual procedure, although not unprecedented, for this
Court to vacate the stay of the Circuit Court of Appeals,
I don't think it would serve any useful purpose {o dwell on
the varlous cases ln the varicus clircuits as well as in this
Court. I think we are all in accord that there is power in
tnis Court to do either one,

Now, unguestionably, vhough, the burden 1s on tne
petitioners, that is at least my studied judgment, I think

the very nature of the legal proceedings dictate that when a

stay 1s granted by a court, the burden is on the side seeklng

to set that aside, and we feel tnat they have not met any

such burden up to this point,

As we see it, each such case presents itself %o every
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court, whether it is this Court or any other appellate court,
with this rather simple but profound question, and that 1s: ;

"Should we as a Court on motion pending on appeal or
certiorari summarily substitute our opinion for that of the
lower court which heard the case and granted the stay?"

With this Court sitting en banc, 1t may prove difficult
for all parties to eliminate arguing vudge Lemley‘s decision
as agalnst the point that 1s before this Court right now,
the particular issue of setting aside the stay of the 8th
Circult.

ind I agree with counsel that has Jjust spoken that such
argument necessarily overlaps one into the other, It 1s
difficult to distingulsh between the two,

Eowever, we feel that even though such arguments become
intertwined, that really the case, the lssue before this
Court as of now, in so far as these pleadings are concerned
is whether or not this Court 1is going to set aside the stay
of the 8th Circuit,

Now, as set forth in our response, the trial court,
after hearing evidence for three days, found that under the
conditions now existing in Little Rock -- and these findings,
not a single finding of Judge Lemley was disturbed or |
questioned by the Circuit Court of Appeals, As a matter of
fact, the Circult Court of Appeals found every one of those

itself, and so set them out in the opinion,
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But Judge Lemley found, and also the 8th Circuit Court
of Appeals found that it is impossible for the School Board
at Little Rock to operate a school program for the 2,000
students at Central High School on an integrated basis at
this time, and that unless the plan of desegregation is
postponed for a reasonable length of time, that irreparable
harm will be inflicted upon the students of both the Negro
and white races,

Now, the broad issue, of course, in this case is simply
this: Can a court of equlty postpone the enforcement of the
plalntlffis constitutional rights if the immediate enforcement
thereof will deprive others, many others, as a matter of fact,
of thelr constitutional rights to an education in a free
public school?

The Little Rock Public School Board is composed of
outstanding citizens of our community. There are two medical
doctors on the Boerd, There 1s a civil engineer, a graduate
civil engineer of one of the large manufacturing concerms in
our state, There 18 a certiflied publlic accountant., There
is a leading businessman of one of the large baking companies
there, an officilal of that company.

And the present president of the Little Rock School
Board is a wisze and experlenced lawyer, who has practiced

there many years.

Those men are unpaid. They are public servants. They
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have tried to do the beat they could under as trylng clroume-

stances as any public servant has ever been faced with,

Now, when other boards of educatlion were refusing to
recognlze the basic change that the Supreme Court had made
in the law in the Brown decision, this Board was studying
and formulating ways and means of complying. They kmew it
was not an easy task, but they were willing to do thelr best.

These are men of high standing, as I have sald, in
thelir community., From bitter experience, however, they
have dilscovered that they could not operate a public school
system under the exlsting climate in Little Rock as of this
time,

wai'ﬁpey did not anticipate all of the difficulty that
has arisen, and I daresay that many courts did not anticipate
all of that difficulty., But from bitter experience, they
discovered after some five or six months of operation, after

troops had been in and out, and still there under a different

commander, that they could operate the school only with troops,

and yet they could not give an education with troops,

They came to that studled and serious conclugion on
or about the latter part, or about the 20th of February,
after they had been operating a full complete semester with

troops 1n the halls and around the school building.
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Justice Frankfurter: Am I right in my understand-

ing that 1t wasn't the Sehool Board that asked for troope?

Mr., Butler: The School Board did not ask for troops,

no, sir. This was not an lmpulsive search for relief frow
the courts tnat these mcn made, but af'ter they had tried it
for a long tlme,

Now, many people in Little Rock and throughout the
land, no doubt, are sympathetlc and try to be understanding o\
the School Board's probleri. But no eno can put theumselves in
thie place of thls OSchool Board unless tney have been tnere,

We find that even the press ln uany places, not
just 1n the Southland, has been understanding, and as an
exauple of that, I would like to read a very brlef edlitorlal
fron a New York paper as late as August 20,

It says: "Awong uany trials of the people of Llttle
Rock, certainly not the least of tnem has been the way 1n
whilch the course of events has been suddenly reversed and
reversed agaln by the varlous agencles of governuent, and
now they are to suffer more of 1t.

"First, there was the vrullng of the Suprene Court
that upset the old order in the schools, W this change,
the local authorities in Little Rock,and most of 1ts people,
trled to adjust,

"But then all of a sudden, they were confronted with

troops sent by thelr Governor to block integratlcon and troops
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sent by thelr President to enforce integration.

"Next there was a ruling by a Federal distrlct
judge denylng a stay and ordering integration. Thls was
followed by an order from another Federal judge ln tne saue
district granting the people a ti.e's resplte by postponlng
Integration.

"This week the faderal olrvcuit Jﬁdges once uiore
reversed direction. Therz is talk of another appeal to the
Supreme Court, of a speclal cession of the leglslature."

All of whilch, of course, has coue about iIn the last
few days. “This surely 1s a terrible buffeting of one people
by the laws and the powers of offlccholders,

"Each c¢f these o’ficeholders wmay nave nad the right
to act as he did, but just tre same, the result has been tnat
the people of Little Rock d1d not know from one day unto tns
next under what order of soclety they must llve, but found
all changed by which holder of what office wielded the monent’s
power.

"We cannot know what will happen next month ln the
schools of Little Rock. It may be too late now "or the hope
that somehow tine and forbearance wlll be allowed to heal
passions, And yet, 1t wust be hoped, for any wan can see
what wlill happen 1f the issue of lntegration comes to devour

the 1lssue of education.

"What kind of education can we give any children,
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white or Negro, 1n classrooms inf:amed by animosities, 1If
once more 1t comes to that, echolng the tramp of soldiers.,"

That ends the editorlal.

Justice ' Zlark: Wha®t paper was 1t?

Mr. Butler: Sir®

Justice Clark: Wwha: paper was 1g?

Mr. Butler: That 13 the Wall Street Journal of
August 20, 1958,

Now the Supreme Court sald that local courts saould
be the ones to decide the varlous questlons whilch would arilse,
It may seem unnecessary anc p2rhaps undualy academlc to read
to thils Court, 1t may even se=m presunptuo.s to read to thls
Court what 1t has said, but I have gotten somethlng out of the
oplnion every tlme I have read 1t and reread 1t, and reread 1it,
and apparently experlenced Judges get different ideas about
what this Court meant.

And perhaps even at the expense of reptlitlion, 1t 1s
advisable to read portions of that opinion in the light of
events which have taken place in Llttle Rock.

This Court sald in the Brown case: "That because
these cases arocse under different local condlitions, and thelr
disposition will involve a varlety of local problems, we re-
quested further argument on the question of rellef,

"These presentations were informative and helpful, and

in 1te conslderatlion of the complexlties arising from the
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transition to a syatem of publlc educatlion free of raclal
discrimination, full implementation of these constitutional
principles way require a solutlion of very local school prob-
leus.

"Because of their proximity to local conditions, and
the need for further hearings, the courts wnlcn originally
heard these cases can best perforw this Judiclous appralsal.

"Accoruingly, we believe 1t appropriate to¢ remand
those cases to those courts, In fashloning and effectuating
the decree, the courts will be gulded by equitable principles,

"Tradlitlonally, equlty has been characterized by a
practical flexibllity iIn shaplinz 1ts recedies and by a
facility for adjusting and rezonciling public and private needs.

"These cases call for the exercise of these tradltion-
al attrioutes of equlty power,

"While glving weight to these public and private con-
slderations, the courts wlll require that the defendants nake
a proupt and reasonable gtert toward Cull compllance wilth our
Fay 17, 1954 ruiing. Once suzh a start has been made, the
courts may find that addiuiounal tlue 1ls necessary to carry out
the ruling 1in an effective manner.,"

When we look at thls entlire problen, we recognlze
that two and a half years Listorically, 1s a very short tlue,
or perhaps any other period of time, and I know of no better

way, at least 1t was most !:.pressive on Judge Leumley, 1t was
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impressive on other people, when Mr. Blossom, the School

Board Superintendent, who has studied this thing and 1t has
been on his heart as well as the hearts of the School Board
members more than anyone eise, and 1t has been hls major
responsibility, in asking him in the lower court what he found,
and this 1s in the record that is now before your Honors,

he was asked the questlon whether he had read the Supreme Court
decislon.

These men were earnastly trving tc carry out the
order of the Federal court as they saw 1t, but thelr functlon
was also to malntain a public education system 1ln Little Rock,
and I will say I think in all fairness to those men that that
probably was thelr primary object and conslderation end duty.

But Mr, Blossom testifled 1in studylng thils problew
Just what did 1t mean, what dld deliberate speed mean, 1ln
one locallity as agalnst another?

What did 1t wean 1n this particular serious problem
that has confronted not just Little Rock but the entire nation?
An¢é here in substance was his testlmony, that portion of 1t
verbatim: We asked him whether he had glven consideration
to this tlme element when they finally filed a petition before
Judge lLemley for a two and a half year delay, and he sald:
“Wery definitely we have gilven great consideration to 1t in
this plan. We are dealing with something that is very ilmpor-

tant and very dear to the hearts of many people on both sldes
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of it. We took into account the effect as far as time and
other cultural pattern changes in our soclety were concerned.

"We triled to lcok into history to see what it would
teach us, We tried to analyze the situatlon of the Negro and
his march to civil rights in this community."

Then he was asked the questlon whether he consldered
the term "deliberate speed." His answer was: "Yes, very
materlially. The Negro race as a race, came to this country
in 1619. They came 1n chalns as slaves. They stayed in that
and as far as I could study it, you wouald class that as the
first perlod in the history of the United States, and they
stayed from 1619 until 1863, nearly two and three quarter
centuries, and that 18 one period in their march for elvll
rights,of thelr development,

" The second period came 1n 1865 and they stayed 1in
this second period until 1896, the declsion of Plessy versus
Ferguson.

" That 1s 31 years,. Now, in this perlod they had
thelr freedom. Tney d1d not have economlc or political or
any other type of position to any extent.

"Then coming out of that period into what 1 would
call the third one from 1896 to 1954, and I would Just label
that separate, but equal.

"Now they stayed in that 58 years and then you look

at the problem and the cowplexitles in this thing, and
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recognize that many separate, but equal, is in no way a
reallity in many places In the Southland, but in Llttle Rock,
Arkansas, they were,

"I am not arguing the !'separate, but equal‘ philoso-
phy," Mr, Blossom continued. "I am trying to state that
history tellsus 1in terms of two and a half years (or a delay
that thils 1s the third perlod and we agcount for the fact thabt
there are three periodsg one takiné nearly three centuries,
another 31 years, and another 58 years, and reccgnizing
that there 1s one group that says we are golng to have 1t all
now, and another that says we are never golng to have 1lt, you
put the horns of the dilemna in the prooer perspective with
the School Board right in the middle, and 1t is a difflicult
thing.

“And then you come to May 17, 1954, and we look at 1t
tcday."”

That was June 4, 1958.

"And you compare that period of tine as compared
to elther of the three previous perlod I have outlined and
you wonder how fast in terms of history can anyone expect
a change in cultural pattern."

Following that, ilr. Blossom went into some detall,
as did the president of the School Board, as to what could
be done in two and a half years, and that 18 in the record, and

I respectfully dilsagree with the 1lmplicatlion left by opposing
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counsel that nothing was to be done.

Justice Frankfurter: Would you wuind either reading
1t 1f 1t 18 not too long, if 1t is well expressed, or would
you summarize what Mr. Blossom testifled as to why two and a
half, not one and a half, and not three and a half, was
selected.

Mr. Butler: 1 would like to start --

Justlice Frankfurter: I don't kncw lines wlil be
drawn, but I Just wondered what his testlmony was.

Mr, Butler: Yes, sir., His testinony in effect Llu
this, and I would be glad to read 1t to your Honor, but 1t
was rather interspersed as well as Mr, Upton's auong a whols
lot of other testimony.

It was basically simply this, your Honor. In the
Jirst place, they felt that starting in mid-semester after
organlzatlon was completed, dur,lng flrst seuwester, was wlse,
That would put 1t at the middle of a term.

Thelr reasoning was simply this: That your PTA
organlzation, perhaps other organlzatlons, and the school,
itself, was then 1n a better organized position than 1t was
after a summer recess of three uonths.

The other thing was slmply thls, and we are flrmly
convinced of this situation., In Little Rock as well as
throughout the South and in other places where this problen

has arisen, the great mass of people are not law violators as
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such. They are not people who form mobs. They are not people
who defy the law.

But we submit, and this School Board determined that
they were entitled to know what the law was. And so long as
editoriallists, popular editoriallsts in our community were
saying that this was not the law of the land, and that there
were ways to get around it, and one court was saylng one
thing and another court was saylng another, and there were
laws on the statute books of Arkansas as well as other
states throughout the Scuth diametrically opposed as sBoume
people argue -~ some of them could be reconclled, soume of
them could not with the decision In the Brown case -~ but 1t
left the people of our comnunlty as well as the people of
many communitles in actual doubt as to what the law was, and
unquestlonably the people 1n our part of the country wanted
to belleve that this thiug could take a long tlme or be
clrcumvented entirely.

They wanted to belleve that, but 1t 1s our firm
opilnion and 1t 1s the opilnion of this School Board, and that
was the maln consideration glven when they finally declded on
the two and a half year request, that 1n that perlod of time,
perhaps, as we pointed out in our response, a natlional policy
could definltely be established, that laws could be tested so
that the people would know, the people who want to obey the

final word.
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Now that was the reason. And very candidly, Mr.

Blossom ended up by testifying, and I am sure thls was the
thinking of every member of tae School Board as well, that
we don't lmow that two and a half years will do 1t.

You may be able to do 1t in one year, you might do
it in a y2ar and a half, maybe two and a half 1s not enough,
He doesn't know, But the courts have sald that the {lrst
conslderation of this problem shall be dealt with by the
School Boards.

Tt 1s thelr primary functlion. As a watter or fact,
this Court, I believe, has said it Just that way, Lf not,
certalnly all the appellate courts,

Justice Frankfurter: Hr. Butler, why aren't the

two declsions of this Court, the first one which lald down

a8 a constitutlonal requlre.ent that thls Court unanimously

felt compelled to agree upon, and the second oplnion recog-

nizing that this was a change of what had been supposed to

be the provizions of the Constitution, and recognizing that
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and the kind of 11re that had been bullt under the contrary
conceptlon sald, as equity has also 8aid, you must make ap-
proprliate accommodation to the specific cirecumstances of the
situatlon Instead of having a Procrustean bed where everybody s
legs are cut off or stretched to fit the length of the bed,

and who 18 better to decide that than the local Unlted States

Judges; why isn't that a national pollcy?
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Why hasn't that national pplicy, why wasn't that
enforced in Little Rock, in the Little Rock district when the
School Board submltted a plan after mature conslderatlon,
after enlisting public support ln its behalf, subuitted 1t to
the court where it was contested and the court said, "Yes, this
satisfies the pollcles laid down ln the second Brown decision."

Why there, that deference to the local situation in
the enforcement ol what was lald down as a natlonal pollcy®
Natlional policy doesn't mean tie same thing wust take place
in Little Rock, Arkansas, as in Pilttsfileld, iiassachusetts.

Me. Butler: No, silvr.

Justice Frankfurter: For sowe things, yes, but not
for this kind of thing. Ther2 was a natlonal pollcy and the
Faderal courts recognized 1t. It was sustalned by the District
Court over the opposition of the parents or whoever acted iIn
benalf of these chlldren, went before the Court of Appeals
and the Court of Appeals sald, "Yes, this ls a falr carrylng
out of that which %the Supreme Court laid down."

I do not understand what is weant by saying, "Letis
walt untll we get a naticnal poliey," 1f chat isnit a natlonal
pollcy.

Mr., Butler. Your Honor, ln answer to that, I sluply
say this: That 1t was certalnly not anticipated at the time
that plan was formulated that the Governor of the State of

Arkansas would call out troons to keep Iintegration in the

e
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schools from taking place.

Justice Frankfurter: The Governort!s calling out
troops 1sn't the same thing as the uncertalnty of what the law
is.,

That has nothing to do with the uncertalnty of the

1aw. That was the action of the Governor on what he thought
was hils refusal to ablde by the law.
Mr. Butler: This School Board is simply faced wilth

reallties, and that 1i1s the positlon that 1t is in. It dld

not antlcipate the extreme cifficulties that 1t went into.
It knew that it did not have an easy task in this

thing. All School Boards, I think, realized that. They did 1

not antlclpate the events which actually dld take place.

Nelther did they eantlclpate the things which are 52

o

right today destroylng tha public school system there,
Justlce Frankfurter: MNr. Butler, I dld not mean to

imply -~ I hope I did not carry any such meaning by what I

sald -- I did not remotely mean to imply criticism of the

School Board.

Mr. Butler: Thank you.



The Chief Justice: Mr. Butler, as you wWere relating
the reasons why the School Board continued this for two and
a half years, the question ¢rossed my mind, suppose every other
school district in the South would do the same thing, say
"We will carry on segregation for a number of years until the
law 1s clarified,"” how would 1t ever be clarified?

Mr, Butler: Well, your Hgnor, I think the only
answer to that is that many districts do not have that problem.
Even in some parts of the Scuth, in our State Unlversity
Negro students have been there for some years, and there has
been no great problem about it, There are other districtis
where the problems are greater, as thls Court poilnted out,
that you have u varlety of local problems,

Now in Arkansas there are some Districts, as well as
in Texas and other states where the people of that community
have done 1t largely for eccnomic reasons and various other
reasons, but in any event it has worlked successfully., And I
simply say again that this School Board in Little Rock, Arkan-
sas, was not faced wlth thecrles, It was faced with actuali-
ties which are undermining and which are going to destroy the
public school system in Li%ttle Rock, and that when 1t is
degtroyed, 1t will be destroyed not Just for white studentsa.
It will be destroyed all the way up and down the line unless
they are given an copporiunity to work this thing out in a

climate of calm, rather than in a climate of hysteris.
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Now we urgently feel that way and the School Board
feels that way about 1it.

The Chlef Justice: My recollection 1s that in
one of those opinlions, either the Brown or the Allen Case,
we did say that mere public opposition to the policy and to
the program would not be a 2ause elther for denylng integra-
tion or for extending 1t.

Mr, Butler: We understand that, and of course your
Honor 1s correct, the word I think, "non-acceptance'’ or some

sucn opposition,

The Chief Justice: Yes.
Mr. Butler: Now the courts have certalnly held,
and we find no fault with the basic statement, the broad |

gtatement of Just mental reservations about this or mental

opposition to it, but when & School Board 1s confronted with
facts which of themselves will force the destruction of %the
public school system, then this Board feels and Judge Lemley
felt that time should be given for cooler heeds, a calmer at-
mosphere to come to the front ln order to work out these
problems or at least to give an atmosphere that is conduclve
t.o working those out.

The Chief Justice: Well, IMr, Butler, I think
there is no membe:’ of this Court who fails to recognize the
very great problem which your School Board has, But can

we defer a program of this kind merely because there are
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thuse elements in the community that would comm.t violence
to prevent 1t from going into effect?

Mr. Butler: Mr, Chilef Justi.e¢, I think so, but not
directed to rthe people who form mobe, not directed to the
people who are law deflers. We are no. standing up here trylrg
to argue [or their slde of 1it.

The Chief Justice: I know g a are not.

lir, Butler: We are arguing for the great mass of
people throughout the Soulthk who I say again and will say agaln
and agaln are not law defilers. They want to follow the law,
but they as >f thls riomeut, without certain state statutes
having been tested 1n court, do not knew Just exactly what
the law 13 ir & particular glven circunstance.

The Chief Justice: I 1t the State law that concemns
vou or 18 1t the threatened violence that concerns you?

Mr, Batler: Both, both,

The Chief Justice: 5o long as the State laws
conflict with the Federal laws, you would think that there
should not be any integration?

Mr, Butler: No, sir, no, sir, T do not feel that
way.

The Chief Justice: How much time would you --

Mr, Butler: DBut there are certain laws such as pupll
assignment laws of that kind, and incldentally, pupll assign-

ment law has Just been recently upheld by a three-judge Federal




ourt in Aleharin.

O

I bellewve 1t was in May of this year. It is veported
in the June Riece Relations Report, and they upheld the

constitutionality of that.

The Chief Justlce: But that 1s not the question here,

is 1t7?

Mr. Butler: Yes, 3lr, I think -- well, not spe-
cifically here, I think i1t 1s intertwined in this entire
nroblen.

The Chief Justice: It is in the same area, but 1t
is in no sense controlling in thls case, 1s it?

Mr. Butler: The pupll assignment -- slr?

The Chief Justice: The pupll assignment.

Mr. Butler: It is not., That statute, as such, lg

e A

not before this Court at this time, no, silr. %

g A a3

Tne point I am making is, Mr. Chief Justice, that
laws such as that -- I use that as an lllustration -~ laws
such as that are being advanced. Some of them hawe been on
the books for many years.,

Some of them, many of them, have not been determined
whether they are constitutlonal or not, and the great mass
of people are in our opinion entitled to know and have those
laws tested in court,

Justice Blacli: Suppose the pupil assignment law

contalns one provislon that the pupils can be assigned,

I
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must be assigned on account of their race or color. Would
you say that has not been determined?

Mr, Butler: No, sir, I would say that has been
decided, M.-. Justice Black, and the Arkansas statute does
not contaln any such provision, As a matter of fact, 1t con-
tains directly the contrary. PBut it does set out some other
things which school boards generally have taken into consldera-
tion throughout the years, such as psychologlcal adjustment,
varioug other things, health, and many other things.

Now some of the schocl assignment laws, pupil
asslgnment Jaws, I understand, have been held by Federal courts
to be unconstitutional on their face. Tpe most recent one
with which I am familiar with and to which I referred is the
three-judge Federal court in Alabama vhich held that that
svate law was not un¢oistitutional on its face.

dustlice Frankfurter: Did you say --

Mr, Butler: And they upheld 1t. I do not know
Just where it 1s now, but it was upheld by a three- judge
Federsal ¢ourt. Excuse me, sir,

Justice Frankfurt. . Did you say to Justice Blacic
a minute ago that the Ackansas law 1s Just the opposite of
the hypothesis?

Mr, Butler: Ycs, sir,

Justice Frankfurter: That was passed after B.own

& Allen?
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r, Butler: Yes, sir, it was passed in 1957; yes,

Justice Frankfurter: And you sald thet that had --
M, Butler: '55 or 'H7.
Justice Franiifurter: -- that has explicltly a pro-
hibltion against pupll assignment on the baslis of race.

fr, Butler: On the baslis of race, yes, slr, but 1t
gebs cut some 12 or 1% other things that the school boards
may conslder.

Now lmmediately, of course, courts cannot make
decislons based uron popularity polls, but the fact is, and
I thinli 1t is interesting to ncte in passlng, that a respe:tlve
poll taken very recently across thls entire nation, and it
wags not taken Just In the South, it wag throughout the entire
United States, that 5L percent of the pecple favored Judpe
Lenley's declislon and felt that it was the only way to solve
this particular problem.

Justice Frankfurter: I sometlnes wonder why we
have elections and do not turn it all over %to polls,

ilr, Butler: MNow to ahsw the ser:cusness of this
problem, your Honor, your 2! .ef Judge, JTudge Gi..dner, wrotg
this short dissent, and < re .1 lg 8¢ appropriate, so
realistlic, so proper vnder the zecision, the words thenselves

of the Brown decislon, that I -oulad L. .¢ to read at least

parts of 1t. The entlire dissent s llnmlted to one page.

«
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Bt he says: "It is conceded that the school

| authorities have acted in good faith, both in formulating a
plan for integrating and in attempting to implement the plan.
Their efforts in this regard were met with unprecedented ard
unforeseen opposition and resistance, as set out and enumerated

in the majority opinilon,

'"This opposition Included acts of violence to such

an unprecedented extent that the Armed Forces of the United

States were statlonsd in and abou: the school bullding. The f
events pertinent to the attempts of the school authoritlies

during the school year to implement 1ts plan for Integration

o . 2. S e

are set forth in the majority ~pinlon, The normal conduct of the
gschool was continuously disrupted, and the svate of mind both
within and without the school was to a greater or lesser ex-
tent in a state of hysteria.

"Under such circumstances and conditions set out 1in

Judge Lemley's opinion, the school authoritles made appllca-
tion for an extension of time so as to permit a cooling off

or breathing spell 80 that both puplls, parents, teachers and i

e W e

the public might to some extent become reconciled to t..e

inevitable necessity for publlc school integration.
"Having in mind that the school officials and the i

teaching staff acted in good falith and that the school

officials presented thelr petitlion for an extension of time

in good faith, 1t was the duty of this Court,”-and he quotes,
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"1¢e ecrelder whether the action of school authorities consti-

l

tutes good falth implementation of the governing constitutional
principle,'"

And he cltes the Brynel Case, of course.

"In this situation the action of Jydge Lemley in
extending the time as requeated by the school officlal was
the exercise of his Judicial discretion. Tpre background .o
well set forth 1n Judge Lemley's opinlon, Ior ccnturies there
had been no lntimate soclal reiationc betiween white and colored
races in the sectlon referred to as the South.

"There had been no integration ln the schools, and
that practice had the sanctlon and a declsion of the Supreme
Court of the United States as c¢onstitutlionally legal., It
had become a way of life in that sectlon of the country and
1t is not strange that this long-establisneda, cherished praciilee
could not suddenly be changed without reslstance. OSuch
changes, if successful, are usually accompllshed by evolution
rather than revolution, and time, patience, forbearance, are
important elements in effecting all radical changes,

"The actlon of Judge Lemley was based on realitles
and on conditlons rather than theories.

“The exercise of his discretion should not, I tiili,
be set aslde as it sevms to me 1t was not an abuse of dis-

cretlon but rather a discretion wisely exercised under all

the conditions, e should rot substitute our Judgment four




that of the trial court,"

That ends Jydge Gardner's decision., All we are
asking at this moment 1s for this Court to continue in effect
the stay of the Circuit Court until our petition for a writ
of certiorarl can be flled and considered and the matter heard

E in an orderly fashion,
E Justice Brennan; I waa Just wondering, Mr. Butler,
| whether your argument In that event would be any different

from the one Just given us.

Mr, Butler: It would probably be somewhat longer,
vour Honor, but that would be the basls of 1t,
Justice Brennan. The same vein!

Mr, Butler: I think in the short space that Judge

g g ARt N

Gardaer took, I think he sald .t about &s conclsely as 1t
cnuld be sald,

I thinit there are other things to be said 1n connec-
tlon with 1t. He prefaced his dissent that under the time
element he could not go into it in great detall, but that it
vas & hurried opinlion but his firm opinion.

But we avre here now for that purpose, and as I under-
stand 1it¢, for that purpose alone, to ask that the normal
~rocedure be foliowed, in this Important case, and that this
Court not disturb the stay of the Eighth Circuit under the
present clrcumstances,

Justice Whittaker: HMr, Butler,
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Mr, Butler: Yes, sir.

Justice Whittaker: What would be your view as
to that aspect of the motion asiking a stay of Judge Lemley's
opinion pending a review here of your petition for certlorarl?

Mr, Butler: Well, your Honor, of course our positlon
is simply this: That Judge Lemley's decilsicn, although found
to e 1n disagreement by the Eighth Circult Court of Appeals,
nevertheless both, obviously, he and then the Eighth Circuit
Court of Appeals felt that 1t should be stayed, which is an
indication to us, your Honor, and to many other Judges and
lawyers throughout the land, that the Eighth Clrcult Court
of Appeals had sone question in 1its mind.

If i1t was absolutely certain that 1t had been
correct, the chances are it would not have 1lssued the stay.
It was within its power.to deny a stay. They were traversed
and they had 1t before them, and they had heard the whole
case,

Justice Whittaker: Dut is 1€ not the jeneral
volicy of that court if not of most courts of appeal to with-
hold mandate for & reasconavle (ine to allcw a petition for
review by this Court if there 18 any substantlal questlon
at all about it?

Mr, Butler: Yes, sir, 1t ia, and lt 18 the customary
procedure, 1f your Honor please, for thls Court to recognize

the Judicigl discretion of that court in granting stays,




86

and ordinarily I would say does not upset them,

vigtice Whittaker: And let the order stand.

Mr, ratler: Yes, sir,

Justice Wiylttaker: Yes. Now that is why 1 was
prompted to ask you what your poslition would be with respect
to the second phase of the petltioner's motion, namely, to
atay the effect of Judge Lemley's order meanwhlle so that
tiie normal processes of the law would be litigated agairgt the
status quo ante, you see,

Mr., Butler: Yos, sir,

Justlice Whittaker: Now what 1s your position on
that?

Mr., Butler: Well, I think your Honor, that is so
wraprel vp legally and practically that the practical effect
of that, if I understand your Honor's question, would be that
1t would serve no useful purpose for what we are ultimately
seeking, and that is to give the people of that sectlion an
opportunity to thii: in a period of calm rather than in a perilod
of hysteria.

Now 1f the Court puts 1t back in the status quo that
1t was before Judge Lemley, it would serve this School Board
as we see 1t no useful purpose,

There would be troops back in Little Rock %o main-
fain law and order.

Justice Whittalier: Why do you say that ?
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Mr, Butler: Well, I perhaps should not because
that 1s my personal opinion,

I am expiessing the opinlon of the School Board
in its consldered Judgment.

The School Board feeils that that 1s what would
happen and they have been in this untenable position. They
cannot operate the nchool without troops apparently and they
cannot have an educational system and program with them,

I see my time 1s up.

The Chilef Justice: Your time 1s not up. That 1s the
call for luncheon, 5o 1f you ha-e more to Say you may talke
it up after lunch,

Mr, Butler: Ue asx for our rebutial time. We have
completed this part of ow argument.

The Chief Justice: Your rebuttal time of the
Solicltor General, You must make your entire argument in response
to lr, Rankin at this time.

ilr. Butler: Oh, at this tlme to Mo, Rankin.

The Chief Justice: Yes. You may proceed after
lunch.

Whereupon, at 2:00 c'clock p.m., the Court was

recessed to reconvene at 2:30 o'clock p,m,. the same day.)
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AFTER RECESS 2:30 p.m.

The Chlef Justice: .r, suller,
ARGUMENT ON BEHALEF QOF RESPONDEI?{deaumed)
By Mr, Butier.
Mr, Butler: Thank ;ou, yoe Honor.

Counsel for NAACP ms made thiz statement: That

we have to welgh, the Court heu to y»igh, as he said in the

Brown decislon, the previous decii{on, the irreparable harm

on the one side as agalnst on che oti.r side,

Now here are the facts, the reccyd points 1t out and
I do not think anyone will dispute it., dHerd wo have 2,000
students 1n one of the hilgh schools and ¢ have hunu.'~ds of
others in the other high schoolsg. Thes. petltioners, althou o
it is a class actlon, of course, desisnazed as such by the
orlginal plaintiffs, but there are cqly se’en who would not
be deprived of anything tangible or uny benefit that you can
really point to of anything in a ta'glble wneasure.

Now as agalnst that 1f the publlc school system 1s
at stake in Llttle Rock and this Sci.ool Board earnestly
believes that it ls, then ycu are affecting from an equitable
standpoint maybve, not Just the remaining 2,000 students in
Central Hipgh School, but perhaps throughout the school system
F in Little Rock,

Now those are the balancing of the equlties that 1t

seems to us welgh heavily in favor of denylng the vacating of



this stay of the Elghth Circult Court of Appeals.

Now I have tried &s I said at the very beginning --

The Chief Justice: Mr. Butler, recally, aren't the
rights of all the Negro chlldren of Little Rcck wrapped up
in thls case?

r, Butler: Yos, 8ir, and their actual abllltv to
get any kind of an education there in a publlc school system
18 wrapped up in 1itv, v, Chief Justilce, in our opinlon, yes.
sir.

The Chief Justice: I mean thay are wrapped up in
the princlple that w2 are iitigating here.

Mr. Butler: I think that is correct, your Honor.
and we feel that unless we are granted this stay, that the
whole thing might be 1n 8 flood and be washed downstream where
no one benefits,

The Chief Justice: I understand your opinion.

Mr. Dutler: And then of course 1t would be an emptly
victory indeed for the Negro studencs.

Now on that one point, though, 1 think theoretically
at least opposing Counsel and I can agree. and that ls that
the balancing of these equltles must be done,. the 1rreparable
harm that would be done to the students Just in Central Hlgh
School at least if they have to go to school with troopsn
marching up and down the halls

Now as I started out at the beglinning, we are not
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in a poslition to argue the case in chief. I have attempted
to reitrain from arguing it. We believe that there are many
decisions which we should study and submit to this Court on
the merits of the case, and we have attempted to limit our
airgument on the pleadings that are now before this Court, but

1% 1s difficult, of course, to stay on that one limited 1ssue

when of courte everyone is concerned about the entire lssue
as it is show’ in the entire case.

Now one other point, and perhaps I did not emphasize
thig enough. Regavrdless of whether or not the people of
Arkansas should recvognize the United States OSupreme Court
decislons as the law of the land, the plain fact is that they :
have not, and 1t is most difficult for them to do so if not |
impossible, when the Govermo, of the State says that that ls not
the law of the land, that only Congress can really 8ay what
the law of the land is,

Now as lawyers, we may take the position well, they
are not informed, but that 13 a fact, and as long as the United
States Senator from a neighboring state of ours says 1t 18 not
the law of the land, and as long as our Governor says that
1% 18 not the law of the land, not the settled law of the land,

Mr, Chief Justice, you have been the Governocr of a great state --

The Chilef Justice: But I never tried to resolve any
legal problem of this kind as Governor of my state. I thought

that that was a matter for the ¢ourts and I ablded by the



T N AT TR TR e ST RS T T

92

decision of the courts, whether they were the Courts of my
gstate or in the proper Jurisdiction, the Federal courts.

Mr, Butler: We all realize that, The point I am
making is this: That if the Governor of any state says that
a United States Supvreme Court decision 1s not the law of the
land, the people of that state, until it is really resolved,
have a doubt in thelr mind and a right to have & doubt.

The Chlef Justice: DBut I have never heard such
an argument made in a Court of Justice before, and I have
tried many a case through many a year, I never heard a lawyer
say that the statement of a Governor as to wnat was legal or
11legal should control the action of any court.

Mr, Butier: I am nd advocating that, ir. Chief
Justice, and I trust that these words wlll be welghed carefully.
What I am saying 1s that the mass of people in a state, wanting
to believe a certaln thing, if they are told by thelr chlef
executive that such and such 13 the law or 1s not the law,
then if he l1s a popular and respected public offliclal, they
are inclined to believe him and what they want to hear.

The Chief Justlice: Thz short answer to that iz if
they want to belleve 1t they'll bellieve 1t, no matter who
says it.

Mr, Butler: Vell, nevertheless, that is a fact

and not a theory in Little TLocit,

The Chief Justice: I have no doubt of that
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Mr, Butler: And that is a fact and not a theory in
many other locallties other than in Arkansas,

The Chief Justice: T am sure of that.

Mr, Butler: Many.

Justice Burton: Does that mean the Court should
approprlate that argument?

Mr. Butler: Well, your Honor, we have gotten into
a whole lot of things that maybe are not strlctly directed
toward the pleadings that are here before ug, but we feel
so earnestly about this, we feel that many people, Judges,
lawyers, varlous others have talken exactly copposite stands
throughout this land, and it 1s my personal opinion and 1t 1s
the opini . of many otvhers, not Just Southerners, that the
peopie by and large, and even Judges and lawyers are not
certain as to what dellberate speed means under certain cir-
cumstances,

They are not certain abouv what equltable principles
should be applied and when. They are not certain about laws that
have not yet been tested for thelr ¢.nstitutionality.

Justice Burton: You are asking, then, that the law
be clarified, not that we follow thelr dictatlon?

Mr, Butler: W¢ are asking for a period for orderly
manner of process, your Honor, and we think that the orderly
processes should dictate the stay of the Circuit Court belng in

effect until we have gotten our npetition for a writ of certiorari
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filed, and if it 1s granted, that we be allowed to present briefs
and arguments on it, That is as simply as I can state our
position.

Justice Black: Is your argument based on the premlse
in the sentence 1ln the opposition brief that it is reasonable
to provide at the end of the requested two and one-half year
period natlonal poliecy would have been established, by then
gtate laws purporting to override the Brown decision could
have been tested in the courts?

Mr, Butler: Ycs, sir, 1 think that 1ls 1ln our plead-

Justice Black: That 1s the premise of your argument?

Mr, Butler: Yes, sir, yes, slr,

The Chilef Justice: Thank you,

Do you have any rebuttal, ¢, ilarshallc

REBUTTAL ARGUMENT O BEHALF OF PETITIONERS
By ®r, ilershall,

Mr, Marshall: Just one or two pointe, 1f 1%t please
the Court,

The Chiefl Justice. Gc¢ vlght ahead and take your
tlae.

Mr, Marshall: There are two points, One was thie
question of thils empty victory. We have had this argument

in this case from beginning to end, and I think the Court

will remember that the emlnent attorney, the late Jobhn Davis,
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in argulng the Brown cases, stood here and argued the story
of the dog carrylng the bone across the bridge and looking In
and dropping the bone, and I submlt that that argument has
been made to this Court. It has been disposed of 1n the
Brown case. It has no bearing here.

On the question, Mr., Justice Blazk's question about
£ime to resolve these laws, I hope the Court realizes that ag
the School Board is maklng that argume: t, that they must have
time to get the courts to pass on the laws that were passed
two years ago. The Leglslature is now passing a dozen laws
nr so a day, and I will assune that n a short time they will
ve back asklng for time to have those laws construed, and that,
it would seen to me,would result 1n perpcetual delay so far as
tnls 1s concerned.

The other question that ile, Butler could not answer
and I cannot answer, but I can only answer Irom fthe newspapecrs,
is that the three Negrc children that did apnly to the white
schools were declined admlgsion -~ that wae in the newspapers --
vy Superintendent Blossom, and that he lntended to maintain
the policy of segregated schools come opening of thils school
term,

I do not Xnow how to get it ln the record., It i3
a mere newspaper statement, but the last thing I would 1llke
to call the Court's attention to, as I construe ilr. Butler's

argument, except for the fact that he wants time to prepare
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briefs, he seemed to be in complete agreement that the merits
of this case have to be gone into. And I wish to restate
our posltion on that particular point.

The balancing of these equitles, 1t 18 not as easy
as stated. I realilze the School Board has a difficult job,
but there 1s no solutlon. There are Just three things that
were mentioned in the Court of Appeals'decislon, One was that
they broke locks off of the lockers, and instead of punishliap
the people that d4id 1t, they replaced the locks, and I hate to
mention it in a <Couxrt of law, out the record shows, and the
Court of Appeals opinion shows that the white children, the
20 or 25, & very small group, started vthe practice of urlnating
on the radlators, and instead of putitlng the chlldren out they
put the radlators out, and 1t seems to me that there 1s no
solution to this problem that is recognized as a difficult nrob-
lcom, withh the only possible solutlon, to put the Neqro kids out
of school,

I do not submi% that that 18 the only solution.
The 1ecord in this case will bear that out, An? so 1t Ceems
to me that whether or not thils Court goes into the merits,
certainly these Negro kids and the others that are involved i1n
the class action are entitled to the most affirmative reliefl
possible out of this Court before schaol opens, even 1f 1t 1s
a consideration of the petition of certiorari,

The Chief Justice: Thank you,

LA o,
F%J
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Mr, Solicitor General.

ARGUMENT ON BEHALF OF THE UNITED STATES

By Mr. Rankin.

Mr. Rankin: Mr, Cilef Justlce, may it plcase the Court,
the Government of the Unlted States has a great interest In the
maintenance and the preservation of the puvlic school system

of this country, and the Government, that is the Executive
Branch, feels that this Court had that heavily on ito mind when
it passed on the Brown cases. And the time that was glven

for the conslderation over a perlod of four davs, asking for
briefs ospeclally from the ALttorney General of the Unilted States
and any attorney general of any state, where segregatioh was
either authorized or permittad; and the care that this Court
uged in asslgning the task of determining a plan and lmplementa-
tion of this opinion of the Court by the local courts that
would know and understand the sltuation, md then assligning to
tliose courss the duty and respengilbilitv orf recognilzing in each
case equitable principles of law in determining upon the method,
procedure, and timeliness of the action shows the conslderation
that thils Court gave to the preservation of the public school
system of thls country. And 1f you go back to the Brown
decision and study its terms, you will 3ee that this Court,
with due regard for the almost lnestimable value of the publlc
schools to the American people used every care that 1t could

concelve to try to protect that system, provided the people who
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were trving to work in the nublic school svatem and as state
officials had a duty alse to preserve i1t in accordance with
the Corgtitution of the United States, set about the task to
trv to carry out the Brown declsion in good falth at every
step of the way.

We all know ag lawyers, and the nublic knows 1t from
1ts experlence. Hhat the courts haw had eauitable ov.inclinles
that they have worked with over the centurles, and the cgourt
in the Brown case in 8 note relfevs fto that fact. the declrlon
of this Court in which that is set out.

And 8 court of equlty does not ask people anvtime or
anvolace to dn things that are bevond thelr power, things thatl
thev cannot do, DBut thev have to try. They cannot sav, "W
are going to stop obeylng tha laws todav. It is difficult.”

I do not mean to infer in any wav a criticiasm of this School
Roard, because they have had a terrible time. They have had
imposed noon them action by state offlicials who had duties
exactly contrary to thelr ac%lons that no school board should
have had to deal with, with this difficult problem., And I am
gure that this Court in the decision in the Brown case, in its
implementation, did not want in any way to lose the public
school system in obtaining and enforcing this principle of
constitutlonal law. Nor do I believe for one moment that the

two are inconsistent, that i1t is impossible for all Americans

to have thelr rights under the Constltution and be treated
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equally under the law by the Government in all its varicus
aspects and have to destroy the institutlon in order to grant
those rights,

There ls ample provision in the Brown case implement-
ing the declaratio about gonstitutional law for time if 1t ia
actually needed in good faith to try to carry out this consti-
tutional principle, It 1s all there, and no court of equlty
in this country would fail to recognlze those needs if they
are properly brought to i1ts attentlon and if the actlon 18 in
good falth and everybody according to basic principles of
equitable law has done eve.rything within his power up to that
point to accomplish the Court's decree.

That is when an equity court comes in and acts to

help out someone who has tried and done his level best in

accordance with all the means at his command and then asks i
for some help or relief, At that point when additional tie |
is asked for, we think thls Court has made 1t plain that there
carmot be any more of this talk about what the law 1s.

Is 1t what the Governror says today or a Senator says
tomorrow or a Governor in & neighboring stale says the follow-
ing day? The law 1s established. Thils country cannot exist
without a recognition of the Supreme Court of the United States
when i1t speaks on a legal matter 1s the law. DBut there must
be a start. There must be a recognition that it has got to

be. Then there must be some kind of a start, and I belleve
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in dne regard, in careful consideratinn of the manifold
A1f£ficult problems that the South has in this whole area, that
there 1sn’'t a place in the country, 1f they have the will
cannnt meke same kind of a stert, even if it is the smallent
zind, towarde golving this nrohlem, granting these riphtas and
woricing them out,

In some plgeas 1t willl tfake time, loumer time than
in others, and thiga Court reropnized that, and it had the
wiador 4$n chacse the method of the common law, which does not
aay evarvone has to fnllow one pattern, everyhody has +o do
i+ thiz way, b it takes 1t case hyv case, They examlne
every fact, everv factor in the cammmitv. every nroblem that
the Boamd hag fn d2al with that ie real, and then woriks aut
the nlans accordingly. Puh wvou must have a gtart. You cannot
say, "We ara going %o f£ind nut what the lsw is," Aand then say,
"When we »eally find ou*% what the law 15, we will start some
dav; maybe." There has oot =0 he 3 gosd £alth continuance
and all reasonable means used as the Government contends to trv
tn carry ont the nlan once yon start 1t,

And above all,; no court of law in this land, state
o» Federal, can vacagnize that you can ever how to force and
vinlence in setting aside, vacating or modifying a decree of
a court, The moment you do that, you give up law and order.

This country cannot afford any such price. No one can,

neither the Southerrer, the Westerner, from my country, the




far West or the East,

We have pald tooc great a price not only as Americans,
put the human race, to come thils far along the road of lawful
action and a rule of law to give 1t up when comecne, even a
small group as in this cage, only 25 in the school, used force
and violence to scare out the enforcement of a court order.

And then any chang2 must provide active gteps and
progress during that modificatlon. You cannot Just hold 1t
all in abeyance and say, "Maybe the clinate wlll change. ilaybe
more people wlil agree so we can see wherc the wave of opinlon
is, whether it is wlth the ¢oiurts or agalnst them, when we
start to erforce the law."

It 1s agreed 1u this case that this Court has the
power to take the action that i3 proposed, and we think that
you have to start back at the lLemley declslon.

We think that is where the ervor occurred, that theve
was a duty on the part of Judge Lemley to stay his order be-
cause he was changing the status guo. The Negroes were ln
this school. They were under the plan at the time of his
declsion, and so at that point when he was vaking them out
of the school, he was changling the status quo, and that is
where the error occurred. Now we think there 1s no reflection
on the Elghth Circuit in setting aside the stay of the Eighth
Circult because we belleve that that court had in mind that

in the ordinary procedure this matter would reach this Court
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and that probably this issue should be declded st least
by dehial of certlorari by thig Court in the {inal snalysle,
énd wilth that in mind, but with this Couri sitting as a
complete Court, we think that there could be no purpose in
leaving that order in effect, because the Court could determine
thls matter properly whether there was a basis for certilorar?,
and then proceed accordingly.

Justice Whittaker: But wouldn't 1t be unusual
for us to do so in the absence of actually having a petition
for certlorari?

Mr, Rankin: Yes, it would be a very unusual actlon,
and I hope I can argue to Justify such an unusual action.
It is rot unprecedented, as Coungel has conceded, but 1t 1s
very unusual for this Court.

Justice Frankfurter:; Have we aver passed on a8 peti-~
tion for certiorari when it was not before us?

Mr. Rankin: Ng, ir., Justice Frankfurter. You have
asked that 1t be filed but -~

Justice Frankfurter: That is a very different thing,

Mr, Rankin: During argumeni,

Justice Frankfurter: That is a very different thing.

Mr, Rankin: You haw passed unon the question of
stay by passing upon the merits in the Iycy Case.

Justice Frankfurter: That is another, diffe:ent

situation.
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M-, Rankin: That is right. We have gone into the

merits of thls case w'th the belie? that we felt that that
was our duty to the Court, because one of the great elements,
ore of the lmportant :lemente of the question of the stay is
the probablility of success or. appeal, and the courts have
said that, this Court and others, many times, that if there
18 no reasonable probabllity of success on appeal, then the
stay should not be granted.

So we felt Lhat we had to face up before the Court
to the question of whiather or not there was a reasonable basis
for this Court to grant any relief on a petition of certilorari
on the mer.ts, or we had to say to the Court a stay 1s
reasonable even though in bpa.ancing the equlties we might
lzaan toward golng back to preserve the status quo that existed

when Judge Lemley started it.

We would s8till bhave to say to the Court that 1f there

was something in the merits of this case that deserved 1%,
that a stay might be reasonable and it would be an entirely
different argument. So we have addressed owr selves to the
proposition that there 1is nothing to this case that would
Justify this Court ever granting certliorarli or acting upon
the merits of it, and there is no probable success that could
be obtalned by the petitioners 1ln this action, because under
the law they are not entitled to relief at the hands of this

Court,
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Justler yrottaacy 1 othes words ., on the recorc
a cert-worthy petitlion cculd not be f1led.

Mr. lankin:  That Is our rositilon,
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4 and the us:t of force and violence, This Coiet has guld
oot lanes relaered o Ly Counsel that you cannot accentd
Lo and violence ad a Juwstiflicatlon Lfor modification of

decree, that there is ro besis in thie whole situatlon to
creept that.

HNow tﬂere is a further fact, a further clalm that

there was a deterioratior of educational standards in the

Cond peraur . b o o aation of this decrees, and the
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the implementation of the decree or any act of these colored
children, but was due to these people using these unlawful
acts of violence and force to try to defeat the decree, the
decision of this Court and its implementation, and that that
could never be a ground for any kind of rellef,

Of course, this Court already anticlpated that in
Brown, saying the vitality of the decision could not be lmpeded
by any opposlition on the part of the populace, as has been
argued before this Court.

The Court went ianto, Iln some detail, examples of
various types of problems that it anticipated the school

districte mlight have that coilc be consldered not merely in

the implementatlon <« fthe originzl order or plan, but for

changes., As time developed, 1t showed that those changes

pecame necessary in the operatlion of the plan. But of course,
nothing like force and violence or opposition to the declslim

itself was recognlzed.
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In fact, the Court expressly would not recognize
that. I don't uean to, in these rewarks, to criticize the
School Board. I do not want it to be construed in that wan-
ner., But, I do think--and the government takes the positlon --
that the Sc:iool Board did not exhaust all of the things tuat
tney could have done to try to solve this situation, and tuey
probably could not be blaued [or the cause of the harussuent

that they suffered.

But when you consider the umatter in a court ' cqulty,
you have to recoinize that a8 a prime fir:iv conslderatlon,

nave they exhaustzd the varloivs steps that they wlght take to

carry out the Court order before they ask Uor reuedlal rellel
agalnst 1t9

There are two resjlects that the school dlstrict did
not do what 1t aight have. They are rererred to by tne Couct
of Appeals. One was to sez2k a Hoxle or Clinton-type ol
| injunction against the acts of people who were uakling all tLne
trouble for then.

It ls clear 1in the record that they knew tne n:ies of
the varlous people and the organlzations that were engaped ln
the opposltion and the leaders particlpating in it.

That 1s clear. So they had the ablllty and X can‘t

be galnsald that they were officers of the State of Arkansas,
It was thelr official duty to do what they could and

they should have resorted to the courts and gotten such an
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injuriction and we belleve that would nave made a .aterial
difference. If affer such an Iinjunction, there was violatlon
to such an extent that the lawful forces in the areca, who,
bear in uind, had the prluary responsiblllity In tnle country to
nalntain law and order, could not .alntain law and order, ana
the other [orces that :uilght be called upon, tie assistanto
of the Federal Qovernueni vere uanable, then jyou would nave a
different sltuation for an equlity court to consider.

Thney didn't do that, and tiat is an luportant a‘d
that they <ould have obialned for tuci.selves belore whey
appealed to the ccurt,

There is no questlor but what there could nave been
flenier discionline within the school, 1tsell, and that 1t would
nave alded unaterially in velntalning the educational proco:iscs
on the level that tnese crnildren, bdoth wnite and colorcd, wore
entitled to.

But when you talk azsout o deterloration of the
educatlonal process in thils school, li see.s o e fthat ope ol
the things that all educatcrs, certalnly teacners, would
recognlze, 1s that part of the educatlonal process ls the
attitude and conduct of the teachers, the personnel of the
school and the children themselves, and parb of thelr re-
sponsibllity 1is to get acrcss to these teachers and for the
teachers to get across to the chlldren and tnose that are

in the educatlional process, the responsibility to enforce the
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laws; that we do llve 1n a country wneue-we seek to malintaln
1aw and order for tie benefit of all the people, that tue
constitutlon and each of the rights that every citizen has
under 1t, 1s preclous to every one of us, not Jjust the rignts
that I 1lke and want for ue, or‘that you like and want for you,
put all of them for every man and woinan.

And tnat if you teach these chlldren in Little Rock
or any other place 1n the country that as soon as you gect souwe
force and violence, the zourts ol law in thls country are
solng to bow to 1t, they have no powe:r to aeal with 1lt, they
will xlve way to 1t, will change evenytnlng to accouwuodate
that, I tnink that you destroy the whole educatlional uvrocess
tien and trnere.

v, out of thls difficulty and undesired sltuatlon,
the people ol Lltule :ock and these children, who shouldn't

2 nurt by these proble.s. lesrn that constitutlonal rights

n thlg country are precious, that tiey nave a duty oo these
Nzgre boys and glrls in this coriaunlty to help then get tuelr
constitutional rights, and this cunstitutional rlght happens
tq be the right to enter a school that lsn‘t segregated, but
some day they wlll want cother constitutlonal rights and be
able %o exercise tne., freedo. of speech, and tue press, and
everything else that we consilder 5o wonderful in our fora ol
gevernment, and you can't tear down a part of those rights

without losing others In the srocess, and there isn't any
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part of this country that doesn:t have a tremendous stake

in ualntaining each and all of those rights for all of 1ts
people.

And I an confiden: that as the yeai's go by, tie
people of the South,as a people, will reallze that tliey nave
a stake In each American cltlzen belng a rull citlzen witn
full and complete rights llie every other, and they will be
anxilous to support and fizht for thét at every opportunity.

It seems to me thit wz are now at the croésroads
in tﬁis important question., The people ol the co&ntry,arw
antitled to a definitlve statcuent (ron this Court as to
whether or not force and violence, oppositlon to the Court's
decislion, are grounds for not uerely getting a wodiflcation
to try to adapt to real prcbles after they have exhausted
thelr remediés, but to just hold everythlng up and Lo back-
ward a step, taking everybcdy out that you have tried to
put 1in.

And the basic questlon, ail there really ls in the
cese, is whether or not we stand as a governuent of the Unlted
States in all of 1its power and strength as well as 1lts con -
slderation of the difficultles and problews that are real that
the people have 1in trylng to carry out court orders, we in-
8ist that there uust be a rule of law that we wlll not abandon
for a moment the heritage that has been delivered up to us by

the efforts of man over centurles, Thank you.
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The Chief Jus6ice: Mr. Marshall, do you have any-

thing to say 1in response to the Sollcitor General?

Mr, Mershall: No, sir, your Honor.

The Chlef Justice: Mr. Butler, do you®

REBUTTAL ARGUMENT ON BEHALF OF RESPONDENTS

By Mr. Butier,

Mr. Butler: Yes, si:. If the Court plcase, we
likewise do not want to be crivical of the Attorney Generalls
offlce, but we have sone ldeas about where 1t may trall in
a few instances,.

In the Honorzble Mr. Rankin's sunation, he says
n one parl of the argument that this Court should glve a de-
finitive statement, and then he argu:s strongly that ungues-
tlonably the writ of certiorarl would be denied.

.t seems to me that that 1s a rather Inconslstent
posivion to take because 1f th2 writ is denled, I toink cus-
tomarily, ali least, there are two words, "writ denled."

I don't see how a definitive action on the narg of

this Court or a deflnitive decision, opinion, could be rendered

under those clrecunstances which iir. Kankin advocates.

Now, I have Sowe difficulty iIn followlng Just exact-

ly the position that the Government 1s taking 1n this thing.
I don't get the same impression from a very hurried reading,

1t 18 true, We only received the Government’s brief this

morning., We have only had time to scan 1t, But I don't quite
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get the consistency of the statements in the brlef as against
his admlsslon that everyone has conceded that the Llttle Rock
School Board has acted in good faith.

Now, he made the statement that there should be
good faith. The courts have found that the Little Rock School
.Board in all instances has acted in good falth.

It has found many other things which the Clrcult
Court of Appeals finds no fault with Judge Leuleyis {lndlngs,
amnong which is that this School Board cannot operate under the
conditlons whilech 1t faces as of this tilue, unless troops
are stationed in the bulldlng and outslde the grounds.

Now, he states that 1t is tlize to cone in and ask
for =cultable rellef when all has been done wlthin the power
cf the School Board. We subnlt that thls record through
and everything that this School Board has done has‘not only
been in good faith, but they have gone to the point to try to
carry out the United States Supreme Court crders and the
orders of the lower Federal courts to the extent of belns
narassed and humiliated awong thelr own people.

They have done that day by day. They were faced wlth
the sltuation in September of 1957, as we pointed out earller,
of troops being ordered in by one commander and then troops
belng ordered in by somebody else, and those troops remaln,
and in spite of that, the Llittle Rock School Board, after

it got inteo really the school year of operating, hoping all
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along that maybe the situation would resolve itself where

troops would be unnecessary, they went clear from the first
part of September, clear to the latter part of February, be-
fore going 1into the Court cof Lquity and asking for rellef.

We submlt that that 1s good falth. We subult that
they were entitled to equitable relilef under those clreum-
stances.,

Justlce Frankfurter: Mr. Butler, isn‘t there a
difference between good falth In the sense of slncere, honestly
entertalned convictlon, and good faithrin throwing up your
nands and saylng, "We can't do anything against force3"

Mr, Butler: Yes, sir, I think a distinctlon could
be made there, your Honor, I do indeed.

Justlce Black: May‘I ask, do you concelve of this
as being a charge merely that the School Board of Arkansas

has denled equal protectlon or a charge that the State of

Arkansas has denled equal protectlon?

¥r, Butler: Well, of course, 1t 18 the School Board

that takes the brunt of 1t, and the charge 1ls that the School
Beard, some people have made the charges and I understand tnat
from the Solicitor General, that the School Board hasn't

done everything that 1t should.

Now, the fact 1s, the realitles of the situation

are that NAACP, which has rather vast resources and certainly

able legal counsel, had a perfect right to come 1n and ask for

F’*‘_“ T T e T T e
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injunctive rellef and it did not do so. The Justice Depart-

ment had every right to put forth any criminal actions that
were in order, and it did not do so, and now we have tne Presi-
dent of the United States saylng that the process should gou
glower, 1f we are to read the newspapers accurately and 1if

the newspapers reported 1t accurately.

Now, that is exactly the positlon that the Little
Rock School Board 1s taking. We are not argulng, and 1 hope
the Court does not misunderstand thls -~ the School Board has
recognlzed I'rom the beginning, and s8tlll does, {lrst that the
ultimate declsion of any questlon of this klnd 1c a question
of law and that the final cecislion of the Unlted Statesg
Suprere Court must stand.

We have never argued otherwlse,

Furtheimore, we gay, though, that until such tlue
and under the words of tihe decislon itsell, we should be
given ample time wilthln which to try to resolve these prob-
lems in an atmosphere of celm, rather than of hysteria.

dJustice Frankfurter: W1ll you zorrect mé it T
am wrong, Mr. Butler?

In concluding thet the posltion of the School Board
from the time of 1ts original incubation of 1ts plan, 1ts
submission to the court, et cetem, et cebera, has never taken the
positioﬁ that there 18 any reason for not carryling out the

plan except the interpositlion of force, not of its own
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‘;ew9 choosing, but obstructing the orderly process of what 1t had
planned in 1lts orlginal program was the obstruction of force.
Is that a falr summary of the sltuation?

Mr., Butler: No, slr, I don't think it ls, your
Honor.

Justlce Frankfurter: Correct me.

Mr., Butler: For this reason:; The plan ltself was
to have been somewhat flex!ble, The Schoo”. Board recognlzed
that they could not set down hard and fast rules They felt,
and they earnestly felt, that they could be of help in showlng
the way, you might say, to the people there that the decislon
of the Unilted States Supreme Court had to be carrled out,
and their purpose was two-fold.

Flrst, to malntaln a publlec school system, and,
second, to carry out the orders of the Federal court or any
other court in the Jjurisdiction.

Justice Frankfurter: And so they began with the
high school?

Mr, Butler; Ves, sir,

Justice Frankfurter: And they were going to stagger
1t°?

Mr, Butler: Yes, sir.

Jugtice Frankfurter: They were goling to galn ex-
perlence through the introduction of non-discrlmination in

the high schools.
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But what I want to krow 1s was that plan frustrated

or obstructgd not by any ecducational experience or to the

extent that there was educational experience, tension, et cetera,
the causatlve factor, the real reason was not anythlng due to |
Athe plan of the Board of tre experlience gained thereunder,

put what happened through cutsiders, isnit that correcty

Mr. Butler: I don't kKnow what was 1in the thinklng
of each School Board member,

Justice Frankfurter: I am not talklng about the
thinking, but at no polnt 1s there any document in which they
sald, "We have now had experience, educatlonal experience,
and the plan which we matured and which began to be operative
in the schocl year of 57, experlence ncw shows us‘tnat odu-
cétionally speaking, that 1s not a sound plan."

Is there anything to suggest that the thinking of
the School Board as orlginally contrived and devlsed and
formulated was changed because of educatlonal experlences rather
than because beglnning with the Governoris intervention through
troops,outside forces begar. to frustrate and block the carry-
ing out of what the School Board had agreed upon?

Mr. Butler. I would say educatlonal forces, pro-
cesses, 1f you are golng to use a broad term, because the
School Board was faced with certaln realitiés -

Justice Frankfurter: Yes, but those realitles are

attributable, if you are golng to trace them to thelr causes,

!
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it wasn’t any educational experience, it wasn’t the feeling

that you couldn't have colored chlldren with white children,
educationally speaking, but because of the interventlon of
outslde force, forces were orought into play which obstructed
that which they had so carefully planned.

Mr, Butler: Well, that 1s a difficult thing to
answer because I say again 1t ls so intertwlned. They don‘t
ynow why they falled. They don’t know, they can’t polnt to
any one thing. They know this, though.

The School Board nows that they were faced not with
theorlies, but wlith realities, such as armed troops paradilng:
in the halls and on %the grounds of one of thelr schools.

Justice Frankfurter: I accept that.

Mr. Butler: Now “hat to me then, to answer your
questlon, that 1s an educat.onal factor in the broad sense,

Justlice Frankfurter: I should gay, as a cconsequenc:
of those conditions, educational results follow 1. You cant?t
teach if you are gnlng to have troops in the classroom.

Mr, Butler: That was exactly the feellng of Judge
Lemley, and Judge Lemley found, and there has been nothing to
the .contrary, that that 1s likely what wlll happen agaln.

Justice Frankfurter: But it wasn?t the School
Board that interjected the zrmed forces, was 1t?

Mr, Butler: ©No, sir. The School Board didn't ask

for them, but there were times there when I thlnk I am correct
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in saying that they were glad that soue force was there to
protect order and keep peorle from being injured.

Now the Sollecltor General tries to coupare Hoxle,

Arkansas, and Clinton, Tenness=ze,

There 1s absolutely no comparlson, and 1f anyone
has been 1n those places, you can readlly recognlue that
there 1s not.

In the first place; you have an entlrcly different

number of people 1involved,
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You have a much smaller school.

You have a school board in that place, in both of

those places dealing directly with the people that they and
everyone else could put thelr finger on as interfering with

them. That was not the case in Little Rock.

The School Board dres not lmow who all was inter-
fering with 1t. And for Counsel to say that the record shows
that there were only 25 studants involved, that 1s not an
accurate statement, for this reason: There was some testimony
that sald that they felt there might have been as many as 25
ring leaders, but 1f you replaced those 25, there would be
25 more lilre them. And the fact is, and this of course is un-
disputed, that there were 20) sftudents that this School Board
suspended because they walked out in oppositlon to this,

Now we submit that tlrerecord shows that this school
board did use as firm measur2s as school boards ordinarily
can and should.

It had no pollce powers, It had no troops., It had
no plainclothesmen. It had no one like that., It has absolutely
no duty in our concept of the law to go out and preserve the
public peace. That is not 1ts function. It 1ls not equilpped
to do that, and I think there can be no successful argument
that 1t ever should be, that the school board should be equipped‘
to maintain peace and order within a community.

Now 1in effect the School Board dld do more l1ln
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Little Rock to try to work this thing out than either the Justice

2

Department or the petitioners themselves. lec say agaln, and
we emphasize, that we do not criticize them any more than they
criticize us for failling to do some of the things that other
people might have agreed should be done or people would argue
now should be done from the standpoint of hindsight rather
than foresight. But the fac® 1s that no one 1n the Government
brought any criminal actions .

There .asg constant consultation between the two
trying to work out problems, but nothing was done. The Schocl
Board dald not advocate that they do anything. They did not
advocate becguse they are no: law enforcement officers.

They wece trying as veutv they covld to operate the school
-gsysten,

Now we polint out apgain that the School Board was left
on the horns of a dilemma, and the fact 1s, and 1t has never
been disputed, that this School Board ls ln an untenable posltlon,
and all we are asking, all we are asking at this time, is for
time to try to do those things and work out these proolems
that may bring peace and harmony, and do 1t in a period of
calm when it can be done and not in a period of turmoil and
strife., Even in cases -- and I do not want to argue the
merlits of this thing again, but 1t is a fact that even in
cases -- where defendants are found to haw violated antl-trust

laws, and in those cases someone's ¢-nstlitutlonal rights
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were always lnvolved, or thelr legal rights, as much as five
years or more, in many cases people are glven time within which
to dispose of holdings and do it in an orderly fashion.

That 18 the whole purpose.

Now shall the courts deny citizens in a community

a reasonable opportunity to ."each these solutions in s period
of calm and quiet rather thana with troops present and in an
atmosphere of strife and turnoil? Shall the courts close the
door on those who earnestly and consclentlously plead for
an opportunity to seek answers in a climace of calm? Shall
the courts force prilvate cltlizens and officials and general
assemblles to make declsions when the alr is charged with
emotions? Any such lmpatienc sttitude by courts would cer-
tainly not be in keeping witar the decision in thls case where
it was stated that flexible >rinciples of equlty in adjusting
and reconciling publlc needs should come into belng.

) Can 1t be logically argued that the ruling of this
Court can be carrled out as ghis Court said it should in
an effective manner when schobols are clogsed, or 1f operated
at all, with armed troops parading not only the ground, but
the halls and classrooms themnselves? Patlence and forbearance
for a short while might save our public school system in
Little Rock, which was once the pride of our community., To

vacate the stay order might as effectlively destroy our public

school system under the present atmosphere, and if not given
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time, as if you planted a bomb under each intepgrated school
puilding 1n the District and lignted the fuses one by one.

Only this Court has the aunswer, one answer leads
to the l.medlate destruction ir our best Judgment of our puolic
school program in Little llock, depriviny whlte and Negro
gtvdents allke of thelr search for an education. The oiher
angwer without depriving these petitloners oo any tangible
rights or beneflits glves a recesgss from turmc'l and the hope

of acceptable solutlons,.

This 1s the ansver we nra.eritll: scex

The Chief Justice: Gentiemen, we 211 came torether
onn rather short notice and I know the cCourt would have me
thank both ilr, ilarshall and Mr. Butler for your able and heLpfvE
arguments made on such short notlce.

Mp, Solliclvor General, tie Cou.t ‘s indeed indebted
to you for your cooperavive and able argumente n this casc

Gentlemen, we are golng to taie & recess uniil 430
In this matter and we will ask you to rccgzﬁ at that tline,
nlease.

(Whereupon, at 3:55 o'clock p.m., the Court was

recessed until 5:00 o'clock p.m., the same day.)
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AFT: RZJISS 5:10 p.m.

Thne Chief Justlce: Tne Court in -~cnference has
jetermined upon the foliowing order:

Having considered the ora: argunencts, the Coqrt 1s
in agreement with the view expressed by Counsel for the
respectlive parties and by the Scllclito.' General that Cetltlon-
ers present application respecting the stay of the mandate
ol the Court of jAppeals and of the order of the vistrict Court
of June 21, 1y53d, necessarily Llnvolves cons.deration of the
merits of the Court of Appeals'dccision soversling the order
o’ Judge Lemley.

The Court i3 advised Zaav the open.ng date of the
hich 3epocl will be Seodtember 1Hta., In lipht of tnis and

reyresentations made by Coursei Jor the Lchool Loard Lo whe

(V]
[

Board ‘s plen for filing 1ts peticlion Tor cortlorarn., the
Court mares the following order:

{1) The School Board's petition for ce tioraril inar
be filed not iater th;n sentember 8tn, 1vho.

{(2) Tne brlefs of both partles on the merits may
re filed not later than Septamber 10th, 1.50.

{3) The Solicitor General is invited to fille a
brief by September 10th, 1955, and to present oral arguments
at the hearing 1f he is so advised.

(4) The Rules of the Court requiring printing of

the petition, briefs and record are dispensed with,
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(5) Oral argument upon the petltlon for certiorari
1s set for September 1llth, 195, at 12:00 o'clock noon.
(6) Action on the Petitionerts apnllication a.dressod
to the stay of the mandate of the Court of Appeals and to the
stay of the order of the Digtrict Court of June 21, 1y50,

18 deferred pending the dlsposltion of the petition for

certiorari duly flled in accordance with the roregoing schedule.

Coples ol the wrder will be avalilable at the Cleri's offlce 1
a few moments,
yWhereupon, at 5:14 v'clock nuat., the Court was

adjourned. )




