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IN THE
Supreme Court of the Mnited States

Avaust, SPEcIAL TERM, 1958

Mise. Nos. 1 and 2

JOHN AARON, et al., Petitioners,
V.

WiLLiaM G. CoOPER, et al.,, Respondents.

WiLLiAM G. COOPER, et al., Petitioners,
V.
JOHN AARON, et al., Respondents.

MOTION FOR LEAVE TO FILE A BRIEF AS AMICUS
CURIAE AND PETITION TO BE HEARD ON THE
MERITS AND TO PARTICIPATE IN THE ORAL ARGU-
MENT UPON THE JURISDICTIONAL AND CONSTITU-
TIONAL QUESTIONS INVOLVED

The Officers and Members of the Arlington County
Chapter of the Defenders of State Sovereignty and
Individual Liberties in lawful and peaceable assembly,
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appearing in this proceeding by Counsel, hereby move
for leave to file a brief as Amicus Curiae and petition
the Court to be heard upon the merits and to partici-
pate in the oral argument upon the Jurisdictional anq
Constitutional Questions involved.

Respectfully submitted,

ARLINGTON CoUuNTY CHAPTER
DEFENDERS OF STATE SOVEREIGNTY
AND INDIVIDUAL LIBERTIES
ARLINGTON, VIRGINIA

By: JorN Brabvrey MINNICK
Of Counsel
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IN THE

Supreme Court of the United States

Avugust, SPECIAL TERM, 1958

Mise. Nos. 1 and 2

JoHN AARON, et al., Pelitioners,
V.

WirLiam (. CoOPER, et al., Respondents.

WiriaMm G. CooPER, et al., Petitioners,
V.

JOHN AARON, et al., Respondents.

STATEMENT OF POINTS AND AUTHORITIES IN SUP-
PORT OF MOTION FOR LEAVE TO FILE A BRIEF AS
AMICUS CURIAE AND PETITION TO BE HEARD ON
THE MERITS AND TO PARTICIPATE IN THE ORAL
ARGUMENT UPON THE JURISDICTIONAL AND CON-
STITUTIONAL QUESTIONS INVOLVED

The specific grounds for the motion and petition
are as follows:

1. As citizens of the United States and of Virginia,
the State in which we reside, and being aggrieved by
the intractable problems directly affecting the use and
maintenance of the public free schools of Arlington
County, Virginia, which have arisen out of this and
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related proceedings before the Federal Judiciary
are entitled to present our brief and to be hearc
the merits as a matter ol inalienable right of cit;
ship.  Const., Art. VI, CL 2; Const., Amendmen
V, IX, X, XT and Amendment X1V, Sections 1
H; Virginin Declaration of Rights, Sections 1, 2,
7,11, 12, 13, 14, 15, 16 and 17; R. S.. section 1977
42 UL K. O weetion 19815 Plerce v. Sociely of Si
(1925) 268 [T, N, 510, Hi34-535.

2. State law is the rule of decision in the Fe
Courts unless the Constitution and the laws o
United States provide or reqguire otherwise. e
Rules of Decision Aet, Fivst Judicial Code, seeti
First Congress, Ifiest Session, Ch. 20, 1789, 1
73, 92, now 28 U. 8. C., section 1652; Kric R. |
Tompkins (1938) 304 U. 8. 64, 79-80.

3. For the purpose of this and related procec
dealing with our public {ree schools, the Consti
and the laws of the United States do not prov
vequire otherwise.  Const., Art. I, seetions 1, 7 .
Const., Art, 113 Const,, Art. TII; Const., Ari
Const., Art. VI (1, 2; Const. Amendments 1
XTI and Amendment XTIV, seetions 1 and 53 A
Admizsion of the New States, commencing wi
Act to Admit the States of North and South T
Montana and Washington on an equal footin
the original States, section 14, iftieth Co
Second Session, Ch. 180, Felmunary 22, 1889, 2
6746, 680, diwn to, through and including, the
Admit the State of Alaska on an equal footing w
other states in all respects whatsoever, seetion
Public Law 85-508, 85th (‘ongress, Sceond §
July 7, 1958, 72 Stat. 339, 342; Tamwp Morrn
IMifiy-First Congress, Mirst Session, Ch. 841,
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30, 1890, 26 Stat. 417, 418, now 7 U. S. C., section 323;
see also index to United States Code under Negroes;
and note (1) that these laws of the United States have
not been questioned or challenged upon constitutional
or any other ground, (2) nor were these laws of the
United States raised, briefed, cited, argued, presented
or otherwise put in issue in Brown v. Board of Educa-
tton of Topeka, Kansas, and related cases (1954) 347
U. S. 483, and (3) that these laws of the United States
constitute the supreme law of the land by constitu-
tional definition, Const., Art. VI, Cl. 2; Gibbons v.
Ogden (1824) 9 Wheat. 1; McCulloch v. Maryland
(1819) 4 Wheat. 316.

4. The first opinion of this Court in a twice mooted
case, Brown, supra, is not legally sufficient authority
to negative any federal, state, or local law because the
defendant was entitled to diszmissal as a matter of
right. Constitution, supra; Rules of Decision Act,
supra; Third Morrill Aect, supra; Act to Admit the
State of Oklahoma (1906) 34 Stat. 271; United States
v. W. T. Grant Co. (1953) 345 U. S. 629, 632; Eric R.
Co. v. Tomplkins, supra; stipulation of equality filed
by counsel for the plaintiffs in Brown and related
cases, supra; and the action of the Board of Education
of Topeka, Kansas, when it adopted its own plan in
1953 to eliminate separate schools in Topeka, there
being no state law or constitutional provision in
Kansas which provided or required otherwise.

5. Our interests and the interests of all other inter-
ested citizens directly affected may not be adequately
represented by existing parties. First Judicial Code,
supra, section 35, 1 Stat. 92, 93; Act to Kstablish the
Department of Justice, June 22, 1870, Forty-First
Congress, Second Session, Ch. 150, sections 4 and 18,
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16 Stat. 162, 165, now 5 U. 8. (., sections 308 and 305,
respectively; Rule 42 (3), Revised Rules of the Su-
preme Conrt, 28 U. 8. C., Supp. V, 1952 Edition, fol-
lowing section 2071.

JURISDICTIONAL AND CONSTITUTIONAL
QUESTIONS INVOLVED

I. The Question of Jurisdiction

A. Do the Federal Courts have jurisdiction where it
appears that civil actions have been commenced or
prosecuted against States by foreign, tax exempt,
secret membership, monied corporations organized
under the laws of the State of New York? Const,,
Art, TIT, Section 2; Const., Amend. XI; 28 U. S. C,,
section 1251 and Reviser’s note.

B. Does the Supreme Court have jurisdiction over
civil actions in which a national policy is sought to be
established against States which were not parties to
the original proceeding and in which the people di-
rectly affected have been given no opportunity to

be heard? Id.; Const., Amendments V, IX, X and
X1V.

C. Is a class action sufficient to establish a national
policy against States which were not parties to the
original proceeding and in which the people directly
affected are given no opportunity to be heard? Id.

D. Can a national policy be established by the Fed-
eral Judiciary without consideration of the national
policy established by the people acting through their
duly elected and authorized representatives in the Con-
gress of the United States assembled, or in a conven-

tion called for that purpose? Id.; Const., Art. I, Sec-
tion 7; Const., Art. V.
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E. Is the defendant entitled to dismissal as a matter
of right in a moot case? United States v. W. T. Grant

Co., supra.

II. The Constitutional Questions

A. When an opinion of the Supreme Court collides
directly and indirectly with unquestioned and unchal-
lenged Acts of Congress, which is the law within the
meaning of the supremacy clause of our Constitution ?
Const., Art. VI, Cl. 2.

B. If it be held that the opinion of the Court is the
law, then what effect does the judicial invalidation of
the Acts of Admission of the New States have upon our
Union? Const., Art. TV, Section 3; Acts of Admission,

supra.

C. TIf it be held that the opinion of the Court is the
law, then what effect does the judicial invalidation of
the Morrill Acts have upon our land grant colleges?
Const., Art. I, Section 8, Cl. 1; Morrill Acts, supra.

D. If it be held that the opinion of the Court is the
law, then what effect does the judicial invalidation of
the separation of powers of government have upon our
Constitution? Const., Arts. I, IT and IIT.

REASONS WHY JURISDICTIONAL AND CONSTITU-
TIONAL QUESTIONS WILL NOT BE PRESENTED
ADEQUATELY BY THE PARTIES

1. The particular State directly affected and the
several States equally affected have not been made
parties to this proceeding. Const., Art., 111, Scetion 2;
Const,, Amendment X1; 28 U. S. C., section 1251 and
Reviser’s note.
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2. The United States has not been made a party to
this proceeding in accordance with the law and the
Rules of Court in that regard. 28 U. 8. C., section
2403; Rnle 24 (¢), Federal Rules of Civil Procedure;
Speiser v. Randall (June 30, 1958) U.S. , 26
LW 4479, 4481 ; and Exhibit A.

3. The Attorney General of the United States was
notified of the constitutional questions involved; but
he did not answer. Davis v. County School Board of
Prince Edward County, Va., Civil Action No. 1333,
USDC Ed. Va. RD, decided August 4, 1958, sub. nom.

Eva Allen, et al. v. County School Board of Prince
Edward County, Va., —— F. Supp. —.

4, The United States Court of Appeals for the
Kighth Cirenit denied a motion in this case to certify
the constitutional questions to this Court. 28 U. 8. C,,
section 1254 (3) ; and Exhibit B.

5. Existing parties have not heretofore raised the
jurisdictional nor the constitutional questions.

RELEVANCY OF THE JURISDICTIONAL AND CONSTITU-
TIONAL QUESTIONS TO THE DISPOSITION
OF THIS CASE

1. This proceeding from its ineeption, ecommencing
with the plan to eliminate separate schools in Tiittle
Rock, has no basis or foundation outside of the opin-
ions of this Court in Brotwn v. Board of Education of
Topeka, Kansas, and related cases, supra.

2. Jurisdiction was assumed in those cases on the
sole ground that there was a constitutional issue.

3. The jurisdictional and constitutional questions
were not raised nor decided in those cases.
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4. Accordingly, the basic jurisdictional and consti-
tutional questions have not been settled nor decided.

5. Wherefore, it is concluded that the jurisdictional
and constitutional questions are material and relevant
to the disposition of this case.

Respectfully submitted,

ArLINGTON CouNTY CHAPTER

DEFENDERS OF STATE SOVEREIGNTY

AND INDIVIDUAL LIBERTIES
ARLINGTON, VIRGINIA

By: Joux BrapLEY MINNICK
Of Coumnsel
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IN THE

Supreme Court of the Mnited States
Avuausrt, SPEcIAL TERM, 1958

Mise. Nos. 1 and 2

JOHN AARON, et al., Petitioners,
V.

WniLiam G. CooPER, et al.,, Respondents.

WiLLiaM G. CooPER, et al., Petitioners,
V.
JOHN AARON, et al., Respondents.

BRIEF AS AMICUS CURIAE

STATEMENT OF THE CASE
I. The Plan

A. The voluntary plan to eliminate separate schools
' in Little Rock was approved by the Federal Judiciary
upon authority of the opinion of this Court in Brown
v. Board of Education of Topeka, Kansas (1954) 347
TU. S. 483; (1955) 349 U. 8. 294.

B. The plan did not work.
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II. The Stay

A. The plan was first stayed by the sta
application of interested citizens in a lawi
able manuner and after a tfull and com
upon the merits.

B. The action of the state court was s
agide by the District Court below withc

(. On Septembey 9, 1957, the very day
Digtrict Court ordered the Departiment
intervene in a eivil rights case, the Ca
United States repealed R. 8. seetion 198
section 1993, thereby completely elimina
tory authority of the President to en
naval forees to aid in the execution of ju
issued under 42 U. 8. C., sections 1981
1992, or to prevent the violation and e
execution of said sections. Civil Right
Public Law 85-315, Part 111, section 1
9, 1957, 71 Stat. 637, 42 U, 8. (., section
Parventhetically, it should be nofed at -
the original Part 11T of the Civil Righ
posed by the Department of Justice
thorized intervention by the Attorney Ge
education cases; but that it was sperific
its entirety by the United States Ser
Civil Rights Act of 1957 was passed by
signed by the President.

D. On or about September 24, 1957,
were used to enforee court orders, 18 1
1385 to the comtrary, notwithstanding,
express authority by the Constitution
gress, nor auy right named in the C
secured by law.
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E. The plan was again stayed. This time by the
District Court below after a full and complete hearing
upon the merits.

F. The stay granted by the District Court below
was reversed by the United States Court of Appeals
for the Eighth Circuit upon authority of the opinion
of this Court in Brown, supra; but the reversal was
stayed pending perfection of an appeal to this Court.

(. On August 28, 1958, leave was granted to file the
School Board’s petition for certiorari not later than
September 8, 1958 hriefs of the parties may be filed
not later than September 10, 1958; and the matter is
set for hearing upon the merits on September 11, 1958.

STATEMENT OF THE ARGUMENT
I. THE PROBLEM

The problem is racial, but the issues are constitu-
tional. The problem has created a seemingly irrecon-
cilable conflict between the Federal Judiciary and
State Law concerning the basic, fundamental principles
governing separate schools in public education. In
1952, this Court expressed the view that only those
who are lacking in responsible humility will have a
confident solution for problems as intractable as the
frictions attributable to differences of race, color and
religion. Beauharnas v. [llinois, 343 U. S. 250, 262.

The question then arises whether, in the exercise of
our liberty as parents to direet the upbringing and
education of our children, we have contravened the
equal protection of the laws by the establishment and

maintenance of separate schools for white and colored
children.
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Accordingly, the question raises constitutional issues
upon inspection.

II. THE ISSUE

The issue is not integration, nor is it segregation.
That is the problem. The issue is whether the first
opinion of this Cowrt in the Brown case is legally
sufficient to negative the supreme law of the land.
In other words, if an opinion of this Court seeks to
establish a national policy diametrically opposed to
the national policy established by the people acting
through their duly elected and authorized representa-
tives in the Congress of the United States assembled,
which is the law within the meaning of the supremacy
clause of our Constitution? What legal effect does
stieh an opinion have upon the law? What effect does
it have on our Constitution, our Bill of Rights, and
our State law? These are some of the questions which
the people are asking because they are confused and
do not know what the law is. The people are entitled

to know and to be informed so that we may govern
ourselves accordingly.

III. THE LAW
A. The Judicial Precedent

1. According to the Federal Judiciary, the ‘‘law”’
was settled in the Brown case which purports to nega-
tive all provisions of federal, state and loeal law which
come in confliect therewith. Brown, supra (May 31,
1955) 349 U. 8. 294, The scttled part of the federal
“law’” about which the Courts and others speak, has
no basis or foundation outside of the claims of soeial
scientists affirmed by this Court in a moot case.
Brown, supra (May 17, 1954) 347 U. S. 483. In 1952,
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this Court expressed the view that it was not com-
petent to affirm or deny the elaims of social seientists
as to the dependence of the individual on the position
of his race or religion in the community. Beawlurnais
v. Illinots, supra. Nor does the Constitution require
that things which are different in fact and opinion be
treated in law as if they were the same. 7Tigner v.
Texas (1940) 310 U. S. 141, 147.

2. The gencrally accepted definition of a ““mont
case’’ in both our state and federal courts is as follows:

““A moot case is one which seeks to determine
an abstract question which does not arise upon
existing facts or rights.”” Adams v. Union R. Co.
(1899) 21 R. 1. 134, 42 Aftl. 515, 44 L. R. A. 273,
276; see also, 27 Words and Phrases, Moot Case,
pp. 536-539 and 1958 eumulative supplement;
Black’s Law Dictionary, Third Edition, p. 1203.

3. The five original so-called ‘‘school segration cases’
were first mooted upon the facts by the stipulation of
equality filed by counsel for the plaintiffs in order to
raise an abstract psychologieal ¢uestion which did not
arise upon existing facts. Counsel was not satisfied
with winning on the merits in Delaware in the state
court because he had lost on the merits in Virginia,
South Carolina, Kansas and the District of Columbia
in the federal courts. The stipulation of equality was
filed deliberately to bring the ‘‘psychological issue’
before this Court because of the years of work and
preparation which had gone into the same. Cf., Thur-
good Marshall Addressess Story Inn on Desegregation
Issues, THE Brier, Phi Delta Phi Quarterly, Vol
51, No. 3, Spring Issue, 1956, pp. 243-245. The Brown
case, upon which the decision rested and because of
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which the stipulation was filed, was mooted by action
of the Board of Kducation when it changed its policy
in 1953 and adopted its own plan to eliminate separate
schools in Topeka, there being no state law of con-
stitutional provision which provided or required other-
wise.

4. An opinion in a moot ease is not legally sufficient
to settle any law beeanse the defendant is entitled to
a dismissal as a matter of vight, United States v,
W. T. Grant Co. (1953) 345 U. 8. 629, 632,

B. The Constitutional Law

1. The Constitution and the laws of the United
States made in pursuance thereof are the supreme law
of the land by eonstitutional definition. Const., Art,
VI, €l 2; Gibbons v. Ogden (1824) 9 Wheat 1;
MeCulloch vo Maryland (1819) 4 Wheat 316.

2. The Constitution gives Congress the power to
provide for the gencral welfare and to admit new
states; Tt it is completely silent upon the question
of pubile eduecation. Counst., Art. I, Sectiom 8, CL 1;
Const., Art. IV, Scction 3.

3. The power to enforee the provisions of section 1
of the Fourteenth Amendinent were retained speeifi-
cally by Congress. Const., Amendment X1V, Section 5.

4. Congress acted in pursuance of the Constitution
and under Section 5 of the Fourteenth Amendment
after a quarter of a century of dehate upon the ques-
tion of separate schools in public education. THIRD
MorriLL. Act (1890) 26 Stat. 418, now 7 U, 8. C,
section 323, as indexed in the United States Code
under Negroes. Congress acted again when it pro-
vided for the establishment and maintenance of sepa
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rate schools for white and colored children in the Act
to Admit the State of Oklahoma (1906) 34 Stat. 271.

5. These and the related Acts of Congress were not
questioned or challenged upon constitutional or any
other ground in Brown, supra, nor were these laws of
the United States presented, cited, briefed, argued or
otherwise put in issue so that the people could be in-
formed and governed accordingly.

6. The Acts of Admission of the New States since
1889 provide that the States shall have exclusive con-
trol over their public schools forever, including the
right to establish and maintain separate schools in
public education. These provisions were developed
out of the Morrill Acts under which our land grant
colleges were established and maintained by the States.
Land grants in aid of education commenced in 1826.
First Land Grant Aet in Support of Schools, May 20,
1826, 4 Stat. 179; see also, Act of Feb. 15, 1843, 5 Stat.
600, whereby Illinois, Arkansas, Louisiana and Ten-
nessee were authorized to sell school lands and to invest
the funds provided that the proceeds from the invest-
ments shall forever be applied to the use and support
of the public schools.

7. The public school provisions in the Aects of Ad-
mission are ‘“must’’ provisions without which the Aects
would not have been passed. This is still true today.
For example, in the proposed report to accompany
S. 50 providing for the admission of the State of
Hawaii into the Union as a full and equal sovereign
State, it is stated under ‘‘LAND GranTs’’ that ¢ Educa-
tional institutions supported in whole or in part by
such land grants must remain under exclusive control
of the State * * *’’ (Italics suplied).
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8. The scparate school provisions of the Third
Morill Act, supra, and of the Act to Admit the State
of Oklahoma, were likewise ‘“must’ provisions with-
out which those Acts would mnot have become law,
For example see debates of Fifty-First Congress on
the Third Morrill Act, S. 3714, 109 Congressional
Record, pp. 6332-6351, 6369-6371, and especially at
p. 6371 when Mr. Hoar said, ““That is, in all cases
where there are separate establishments for white
and colored students, the principle which has just been
adopted shall he applied.”” Aceordingly, to negative
these substantive provisions of the positive and defini-
tive laws of the United States would be fo negative
the whole and thereby destroy the Union, the land
grant colleges and public education.

9. Thus, there shall be no distinetion on account of
race or color in public education under the Constitution
and laws of the United States, provided that separate
schools heretofore or hereafter established shall be
held by the Federal Judiciary and the Federal xecu-
tive to be a compliance if the funds are divided equit-

ably. Third Movrill Act, suprae; Act to Admit the State
of Oklahoma, supra.

10. State law is the rule of decision hecause there
is no conflict between the laws of the United States
and the laws of the several States; and the Constitution
does not provide or require otherwise. Rules of De-
cision Act, 28 U. 8, (., section 1652; Erie R. ('o. v.
Tomplkins (1938) 304 U. 8. ¢4.
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IV. CONCLUSION

Upon the case and the law, it is concluded that Judge
Lemley’s order should not be disturbed.

Respectfully submitted,

ArrIiNgTON CoUNTY CHAPTER
DEFENDERS OF STATE SOVEREIGNTY
AND INDIVIDUAL LIBERTTES
ARLINGTON, VIRGINIA

By: JouN BrapLEY MINNICK
Of Counsel
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EXHIBIT A

OFFICE OF THE SOLICITOR GENERAL
WASHINGTON, D. C.

August 29, 1958
Mr. John Bradley Minnick

5919 18th Street, North
Arlington 5, Virginia

Re: Aaron v. Cooper, No. 1 Misec., August,
Special Term, 1958, S. Ct.

Dear Mr. Minnick:

Your letter of August 28, 1958 encloses a copy of your
motion for leave to file a brief amicus curiae and the
mntens curice brief in this ecase. You also ask that the

Solicitor General endorse his consent to the filing of the
brief.

Since the Federal Government is not a party to this
proceeding, it is not neeessary or appropriaie for the
Solicitor (feneral to consent to the filing of the brief. The
consent of the Solicitor General is necessary and appro-

priate only in those cases in which the Federal Government
is a formal party to the litigation.

Sincerely yours,

Oscar H. Davis
Oscar H. Davis
First Assistant to the
Solicitor General
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EXHIBIT B

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

St. Louis 1, Missouri,

July 24, 1958
Mr. John Bradley Minnick

5919 18th Street North
Arlington 5, Virginia.

Dear Sir:
Re: No. 16034. Aaron, et al. vs. Cooper, et al.

Enclosed herewith find copy of Order entered by this
office today at the direction of the Court in the ahove case.
This case will be heard at a special session of this Court
to be held here at St. Louis on August 4, 1958.

If you desive to file a hrief as amieus curiae it should
be reeeived in this office prior to August 4th and copies
should of course be served on counsel for the respective
parties. Enclose copy of brief of appellants.

Very truly yours,

Roserr C. Tucker
Robert C. Tucker,
Clerk.

Enes.



22

EXHIBIT C

UNITED STATES COURT OF APPERALS
FOR THE EIGHTH CIRCUIT

No. 16,034. September Term, 1957.
Jonn AARON, BT AL., Appellants,
Vs.

Winiam G. Cooprr, RT AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
BASTERN DISTRICT OF ARKANBAS

Motion 1o intervene for the purpose of having Con-
stitutional questions certified 1o The Attorney General and
{he Supreme Court of the United States has previously
heen filed with the Clerk of this Court by John Bradley
Minnick. The Motion has heen considered by the Court,

and it 18 now here Ordered that the motion is, in all
respeets, denied.

It is further Ordered that John Bradley Minnick is
granted leave to file a Lirief as amicus curine with this
Court, and serve copies of said brief on the parties hereto.
Ten clear, typewritten copies prepared on letier size paper
and fastened on the left margin may be filed, or the brief
may be printed in compliance with the Rules of this Court.

July 24th, 1958



