LIMITATIONS ON COURT-ORDERED BUSING—
~ NEIGHBORHOOD SCHOOL ACT

-

HEARINGS

BEFORE THE
SUBCOMMITTEE ON (‘OURTS, CIVIL LIBERTIES, -
AND THE ADMINISTRATION OF JUSTICE

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

NINETY-SEVENTH CONGRESS
SECOND SESSION
ON

S. 951

LIMITATIONS ON COURT-ORDERED BUSING—NEIGHBORHOOD SCHOOL
ACT

JUNE 17, JULY 14, 22, AND AUGUST 5, 1982

Serial No. 105

8w
Fors

Printed for the use of the Committee on the Judiciary

U.S. GOVERNMENT PRINTING OFFICE
20-399 O WASHINGTON : 1983

LD/ -7E



COMMITTEE ON THE JUDICIARY
PETER W. RODINO, Jr., New Jersey, Chairman

JACK BROOKS, Texas ROBERT McCLORY, lllinois
ROBERT W. KASTENMEIER, Wisconsin TOM RAILSBACK, Illinois

DON EDWARDS, California HAMILTON FISH, Jr., New York
JOHN CONYERS, J&., Michigan M. CALDWELL BUTLER, Virginia
JOHN F. SEIBERLING, Ohio CARLOS J. MOORHEAD, California
ROMANO L. MAZZOLI, Kentucky HENRY J. HYDE, Illinois
WILLIAM J. HUGHES, New Jorsey THOMAS N. KINDNESS, Ohio
SAM B. HALL, Jr., Texas HAROLD 8. SAWYER, Michigan
MIKE SYNAR, Oklahoma DAN LUNGREN, California
PATRICIA SCHROEDER, Colorado F. JAMES SENSENBRENNER, Jr,,
BILLY LEE EVANS, Georgia Wisconsin

DAN GLICKMAN, Kansas BILL McCOLLUM, Florida
HAROLD WASHINGTON, Illinois E. CLAY SHAW, J&., Florida

BARNEY FRANK, Massachusetts
GEO. W. CROCKETT, Jr., Michigan
ALAN A. PARKER, General Counsel
GARNER J. CLINE, Staff Director
FRANKLIN G. PoLk, Associate Counsel

SuscoMMITTEE ON CouRTs, CiviL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
ROBERT W. KASTENMEIER, Wisconsin, Chairman

JACK BROOKS, Texas TOM RAILSBACK, Illinois
PATRICIA SCHROEDER, Colorado HAROLD 8. SAWYER, Michigan
BARNEY FRANK, Massachusetts M. CALDWELL BUTLER, Virginia

Bruce A. LEHMAN, Chief Counsel -
TiMotHY ‘A. Bouas, Professional Staff Member
Ga:L Hicains Focarty, Counsel -
THoMAas E. MooNEY, Associate Counsel
JoserH V. WoLrE, Associate Counsel

()



CONTENTS

HEARINGS HELD

JUNE 1T, TUBZ. ittt st e bbbt e s bbbt sae st sbs e b as
JUIY 15, T9BZ (iviiiiiieiiicnniness e ss s st s enb st saeresons oo
July 22, 1‘)82 ........................................................................................... e
AUGUSBE 5, TOBZ oottt e bbbt bbbt r b tes
WITNESSES
Brink, David R., president, American Bar Association ...,
Prepnred BLALOMCIIE w.erevvevecevrsmrssossesseneremeseereasesssssss s
Civiletti, Hon. Benjamin R., former Attorney General of the United States.......
Prepared Statement ...
Collins, Hon. James M., a Representatwe in Congress from the State of Texas.
Prepared statement ...
Edwards, Hon. Don, a Representative in Congress from the State of California
Prepared statemMeNt ... e s
Geﬁhar t. Hon. Richard A, a Representative in Congress from the State of
FBBOULT 1ovrinsiiensirnrororinininscsariiisorsssressvesroensibessseserensstenessssoresssssssenses e
Johnston, Hon. J. Bennett,-U.S. Senator from Louisiana............. TP
Prepared Stalement ... s

Kastzenbach Hon. Nicholas deB., former Attorney General of the United
LS 1viiiiririeimi it s e b e s
Moore, Hon. W. Henson, a Representatwe in Congress from the State of
LOUISIANA 1.ooviiriiscrcii oot st ener s steressssesstssesbsssssosstssebssssassssseasans
Mottl,-Hon. Ronald M., a Representative in Congress from the State of Ohio...
Olson, Theodore B, Kssnstant Attorney (:eneral Office of Legal Counsel,
Department of Justice
repared statement
Richardson, Hon. Elliot L., former Attorney General of the United States.........
Prepared SEALEMENL oottt e e

ADDITIONAL MATERIAL

School Desegregation, report of the Subcommittee on Civil and Constitutional
%‘hts of the Committee on the Judiciary, March 1982.......c....cccoviinninnineneinins
Smith, William French, Attorney General, letter dated May 6, 1982, to Hon.
Peter W. Rodino, dr ... oo ssesssessssns
TEXE OF S, OD1 oo bbb bbb bbb anens

Page

74
129
171



LIMITATIONS ON COURT-ORDERED BUSING~—
NEIGHBORHOOD SCHOOL ACT

THURSDAY, JUNE 17, 1982

- HoUSE OF REPRESENTATIVES,
SuBcoMMITTEE ON CouRTs, CiviL LIBERTIES, AND
THE ADMINISTRATION OF JUSTICE
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2141, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Schroeder, Frank, Rails-
back, Butler, and Sawyer.

Staff present: Timothy A. Boggs, professional staff member;
Joseph V. Wolfe, associate counsel; and Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.

Without objection, pursuant to rule 5 of the committee rules, this
hearing may be covered in whole or in part by television or still
photography.

Hearing no objection, it is so ordered.

This morning, the subcommittee is convened to begin a series of
hearings on an amendment recently passed by the U.S. Senate
which seeks to limit the authority of the Federal courts and the
Department of Justice to seek or order transportation of students
as a remedy to unconstitutional racial segregation in public
schools.

The Senate passed this provision as an amendment offered by
Senators Johnston and Helms during the full Senate consideration
gfs‘ 1the fiscal year 1982 Department of Justice Authorization Act, S.
Although the amendment was the subject of a lengthy filibuster,
and passed only after weeks of delay, it was not the subject of ex-
tensive hearings in the Senate nor was it reported by the Senate
Committee on the Judiciary. So no official committee report on the
amendment exists. .

Consequently, now that the bill is pending in the House, I believe
it is our duty to thoroughly review the provisions of this amend-
ment, and I am pleased to announce that today’s hearing is the
first of what is likely to be 6 or 7 days of hearings on the subject.

As I know that some supporters of this legislation maf' be con-
cerned that it is the intention of the committee to simply oppose
the passage of this legislation, I want to assure all that I intend to

(1)
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give proponents of the legislation every Of)portunity to persuade
the committee of the efficacy of the proposal.

Also, I have invited national lefal leaders, including the presi-
dent of the American Bar Association and several former attorneys
general, to advise us on the bill. Further, the Reagan administra-
tion has never had an opportunity to testify on this issue, and I
have invited Attorney General Smith to appear as well.

I know that the subcommittee will want to hear from these dis-
tinguished witnesses and others, including those suggested by the

roponents, before making any recommendation on this bill to the
ull committee or to the House.

The focus of these hearings will be on the constitutional and
policy considerations of Congress, by statute, attempting to limit
the authority of the Federal courts to order a particular remedy to
correct the violation of a constitutional right.

It is not my intention to determine the efficacy of schoolbusing
itself. Rather, we will focus on the role of the courts and the Con-
%ress, and the issues associated with this effort to constrain the

ederal judiciary by the statutory restriction of its powers.

Candidly, the Chair views this legislation as part and parcel of
various bills pending before us which seek to eliminate the jurisdic-
tion of the Federal judiciary to consider constitutional claims. The
constitutional issues are very similar, and the policy issues are
nearly identical.

I certainly made no secret of my reservations in the course of at-
tempting to restrain the Federal courts in considering or remedy-
‘ing violations of particular constitutional rights.

. As stated in a recent New York Times column, .

I warn against any legislative attempt to constrain the Federal judiciary. To

emasculate the vital functions of an institution so essential to our liberty can only
have disastrous consequences.

I have noted publicly many times that I am concerned that the
result of the legislation would be a weakened Federal judicial
branch, rather than the independent, fearless one that has served
us 8o well.

I know there are many of us who do not share this view, and
who sincerely feel that the judiciary has assumed too many powers,
and who are frustrated with our historical reliance on the courts to
interpret constitutional rights and the remedies for violation of
those rights. This legislation is in part a product of that genuine
frustration, and I am certain that we will have an opportunity for
articulate debate by distinguished witnesses on the question.

Before greetinf our witnesses this morning, I will yield to the
gentleman from Illinois, if he has any opening statement.

Mr. RaiLsBack. Thank you very much, Mr, Chairman.

I simply want to welcome Senator Johnston, and express m
belief that what we are considering is extremely important. I wel-
come the idea of having hearings, and I think it is significant that
so many of our colleagues have expressed an interest in holding
hearings on this very important matter.

i Thank you, Mr. Chairman, and I look forward to hearing the evi-
ence.
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Mr. KASTENMEIER. We are very pleased this morning that the
entlewoman from Colorado could be here. She has been interested
in the subject for some time.

Mrs. ScHROEDER. Mr. Chairman, again, I welcome the Senator
and I will let him get on with it.

Mr. KasTENMEIER. It is the Chair's privilege this morning to
greet the original sponsor of the bill before us. The Chair doesn't
need to extol the splendid career of Senator Bennett Johnston of
Louisiana. He is one of the finest public servants on the Hill, and
we are very pleased to greet Senator Johnston this morning to ad-
gg?ss himself to this issue. We will inset in the record the text of S.

[The text of S. 951 follows:]
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971 CONGRESS
18T SESSION ‘ ® 9 1

To authorize appropriations for the purpose of carrying out the activities of the
Department of Justice for fiscal year 1982, and for other purposes.

-

IN THE SENATE 'OF THE UNITED STATES

Arri 8 (legislative day, FEBRUARY 18), 1981

Mr. TiurMOND (for himself and Mr. BipeN) (by request) introduced the following
bill; which was read twice and referred to the Committeo on the Judiciary

-
-

A BILL

To authorize appropriations for the purpose of carrying out the
activities of the Department of Justice for fiscal year 1982,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the ‘“Department of Justice
Appropriation Authorization Act, Fiscal Year 1982,

Sec. 2. There are authorized to be appropriated for the

fiscal year ending September 30, 1982, to carry out the ac-

-1 & Ot e

tivities of the Department of Justice (including any bureau,



1 office, board, division, commission, or subdivision thereof) the

2 following sums:

3
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11
12

14
15
16
17
18
19
20
21
22

23

24
25

(1) For General Administration, including—

(A) the hire~of passenger motor vehicles;

(B) miscellaneous and emergency expenses
authorized or approved by the Attorney General,
or the Deputy Attorney General, or the Associate
Attorney General, or the Assistant Attorney Gen-
eral for Administration: $37,858,000.

(2) For the United States Parole Commission for

its activities including the hire of passenger motor ve-

hicles: $6,461,000.

8. 951 in

(8) For General Legal Activities, including-—

(A) the hire of passenger motor vehicles;

(B) miscellaneous and emergency expenses
authorized or approved by the Attorney General,
or the Deputy Attorney General, or the Associate
Attorney General, or the Assistant Attorney Gen-
eral for Administration; )

(C) not to exceed $20,000 for expenses of
collecting evidence, to be expended under the =
rection of the Attorney General and accounted for
solely on the certificate of the Attorney General;

(D) advance of public moneys under section

3648 of the Revised Statutes (81 U.S.C. 529);

-
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(E) pay for necessary accommodations in the
District of Columbia for conferences and training
activities;

(F) the investigation and prosecution of
denaturalization and deportation cases involving
alleged Nazi war criminals: $176,702,000.

(4) For the Foreign Claims Settlement Commis-

“gion for-its activities, including—

(A) services as authorized by section 3109 of
title 5, United States Code;

{B) expenses of packing, shipping, and stor-
ing personal effects of personnel assigned abroad;

(C) rental or lease, for such periods as may
be necessary, of office space and living quarters
for personnel assigned abroad;

(D) maintenance, improvement, and repair of
properties rented or leased abroad, and furnishing
fuel, water, and utilities for such properties;

(E) advances of funds abroad;

(F) advances or reimbursements to other
Government agencies for use of their facilities and
services in carrying out the functions of the
Commission;

(G) the hire of motor vehicles for field use

only; and
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(H) the employment of aliens: $705,000.
(5) For United States Attorneys, Marshals, and

Trustees, including—

(A) purchase of firearms and ammunition;

-(B) lease and acquisition.of law enforcement -
and passenger motor vehicles without regard to
the general purchase price limitation for the cur-
rent fiscal year;

(C) supervision of United States prisoners in
non-Federal institutions;

(D) bringing to the United States from for-
eign countries persons charged with crime; and

(E) acquisition, lease, maintenance, and oper-
ation of aircraft: $291,208,000.
(6) For Support of United States Prisoners in

non-Federal institutions, including—

8. 981-ls

(A) necessary clothing and medical aid, pay-
ment of rewards, and reimbursements to Saint
Elizabeths Hospital for the care and treatment of
United States prisoners,at per diem rates as au-
thorized by section 2 of the Act entitled ‘““An Act
to authorize certain expenditures from the appro-
priations of Saint Elizabeths Hospital, and for
other purposes”, approved August 4, 1947 (24
U.S.C. 168a);
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(B) entering into contracts or cooperative

. agreements for only the reasonable and actual

cost to assist the government of any State, terri-
tory, or political subdivision thereof, for the neces-
sary physical renovation, and the acquisiti;m of
equipment, supplies, or materials required to im-
prove conditions of confinement and services of
any facility which confines Federal detainees, in
accordance with regulations to be issued by the
Attorney General and which‘are comparable to
the regulations issued under section 4006 of title
18, United States Code: $25,600,000.

(7) For Fees and Expenses of Witnesses, includ-

ing expenses, mileage, compensation, and per diem of

witnesses in lieu of subsistence, as authorized by law,

including advances of public moneys: $29,421,000. No

" gums authorized to be appropriated by this Act shall be

used to pay sny witness more than one attendance fee

for any one calendar day.

(8) For the Community Relations Service for its

activities including the hire of passenger motor vehi-

cles: $5,318,000.

(9) For the Federal Bureau of Investigation for its

activities, including—

8. 981=is
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8. 951—is

(A) expenses necessary for the detection and
prosecution of crimes against the United States;

(B) protection of the person of the President
of the United States and the person of the Attor-
ney General;

(C) acquisition, collection, classification and
preservation of identification and other records
and their exchange with, and for the official use
of, the duly authorized officials of the Federal
Government, of States, cities, and other institu-
tions, such exchange to be subject to cancellation
if dissemination is made outside the receiving de-
partments or related agencies; ‘

(D) such other investigations regarding offi-
cial matters under the control of the Department
of Justice and the Department of State as may be
directed by the Attorney General;

(E) purchase for 'police-type use without
regard to the general purchase price limitation for
the current fiscal year and hire of passenger
motor vehicles;

(F) acquisition, lease, mair;tenance, and oper-
ation of aircraft;

(G) purchase of firearms and ammunition;

(H) payment of rewards;
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(I) not to exceed $70,000 to meet unforeseen
emergencies of a confidential character, to be ex-
pended under the direction of the Attorney Gener-
al and to be accounted for solely on the certificate
of the Attorney General;

(J) classification of arson as a part I crime in
its Uniform Crime Reports;

$739,018,000 of which $5,000,000 for automated data
processing and telecommunications and $600,000 for
undercover operations shall remain available until Sep-
tember 80, 1983. None of the sums authorized to be
appropriated by this Act for the Federal Bureau of In-
vestigation shall be used to pay the compensation of
any employee in the competitive service.

(10) For the Immigration and Naturalization
Service, for expenses necessary for the administration
and enforcemenf of the laws relating to immigration,
naturalization, and alien registration, including—

(A) advance of cash to aliens for meals and
lodging while en route;

(B) payment of allowances to aliens, while
held in custody under the immigration laws, for
work performed;

(C) payment of expenses and allowances in-

curred in tracking lost persons as required by
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public exigencies in aid of State or local law en-
forcement agencies;

(D) payment of rewards;

(E) not to exceed $50,000 to meet unfore-
seen emergencies of a confidential character, to be
expended under the direction of the Attorney
General and accounted for solely on the certificate
of the Attorney General;

(F) purchase for police-type use without
regard to the general purchase price limitation for
the current fiscal year and hire of passenger
motor vehicles;

(@) acquisition, lease, maintenance, and op-
eration of aircraft;

(H) payment for firearms and ammunition
and attendance at firearms matches;

(I) operation, maintenance, remodeling, and
repair of buildings and the purchase of equipment
incident thereto;

(J) refunds of maintenance bills, immigration
fines, and other items properly returnable except
deposits of aliens who become public charges and
deposits to secure payment of fines and passage

money;
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(K) payment of interpreters and.translators
who are not citizens of the United States and dis-
tribution of citizenship textbooks to aliens without
cost to such aliens;

(L) acquisition of land as sites for enforce-
ment fences, and construction incident to such
fences;

(M) research related to immigration enforce-

~ ment which shall remain available until expended:

$363,376,000 of which not to exceed $100,000 may
be used for the emergency replacement of aircraft upon
the certificate of the Attorney General.

(11) For the Drug Enforcement Administration
for its activities, including—

(A) hire and acquisition of law enforcement
and passenger motor vehicles without regard to
the general purchase price limitation for the cur-
rent fiscal year;

(B) payment in advance for special tests and
studies by contract;

- (C) payment in advance for expenses arising
out of contractual and reimbursable agreements
with State and local law enforcement and regula-
tory agencies while engaged in cooperative en-

forcement and regulatory activities in accordance
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with section 503a(2) of the Controlled Substances
Act (21 U.S.C. 873(a)(2));

(D) payment of expenses not to exceed
$70,000 to meet-unforeseen emergencies of a con-
fidential character to be expended under the direc-
tion of the Attorney General, and to be accounted
for solely on the certificate of the Attorney Gen-
eral;

(E) payment of rewards;

(F) payment for publication of technical and
informational material in professional and trade
journals and purchase of chemicals, apparatus,
and scientific equipment;

(G) payment for necessary accommodations
in the District of Columbia for conferences and
training actjvities; ‘

(H) acquisition, lease, maintenance, and op-
erution of aircraft;

(I) research related to enforcement and drug
control to remain available until expended;

(J) contracting with individuals for personal
services abroad, and such individuals shall not be
regarded as employees of the United States Gov-
ernment for the purpose of any law administered

by the Office of Personnel Management;

20-399 0 - 83 - 2
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(K) payment for firearms and ammunition
and attendance at firearms matches;

(L) payment for tort claims against the
United States when such claims arise in foreign
countries in connection with Drug Enforcement
Administration operations abroad;

(M) not to exceed $1,700,000 for purchase of
evidence and payments for information (PE/PI)
to remain available until the end of the fiscal year

following the year in which authorized:

$228,524,000. For the purpose of section 709(b) of the
Controlled Substances Act (21 U.S.C. 904(b)), such

sums shall be deemed to be authorized by section

709(a) of such Act, for the fiscal year ending Septem-
ber 30, 1982.

(12) For the Federal Prison System for its activi-

ties including—

8. 951=iy

(A) for the administration, operation, and
maintenance of Federal penal and correctional in-
stitutions, including supervision and support of
United States prisoners in non-Federal institu-
tions, and not to exceed $100,000 for inmate
legal services within the system;

(B) purchase and hire of law enforcement

and passenger motor vehicles;
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(C) compilation of statistics relating to pris-
oners in Federal penal and correctional
institutions;

(D) assistance to State and local govern-
ments to improve their correctional systems;

(E) purchase of firearms and ammunition and
medals and other awards;

(F) payment of rewards;

(G) purchase and exchange of farm products
and livestock;

(H) construction of buildings at prison camps
and acquisition of land as authorized by section
4010 of title 18 of the United States Code;

(I) transfer to the Health Services Admi;lis-
tration of such amounts as may be necessary, in
the discrgtion of the Attorney General, for the
direct expenditures by that Administration for
medical relief for inmates of Federal penal and
correctional institutions;

(J) for Federal Prison Industries, Incorpo-
rated, to make such expenditures, within the
limits of funds and borrowing authority, and in
accord with the law, and to make such contracts
and commitments without regard to fiscal year

limitations as provided by section 104 of the Gov-
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ernment Corporation Control Act, as may be nec-
essary in carrying out the program set forth in
the budget for the-current fiscal year for such cor-
poration, including purchase and hire of passenger
motor vehicles;

(K) for planning, acquisition of sites and con-
struction of new facilities, an@ constructing, re-
modeling, and equipping necessary buildings and
facilities at existing penal and correctional institu-
tions, including all necessary expenses incident
thereto, by contract or force account, to remain
available until expended, and the labor of United
States prisoners may be used for work performed
with sums authorized to-be appropriated by this
clause; and

(L) for carrying out the provisions of sections
4351 through 4353 of title 18 of the United
States Code, relating to a National Institute of
Corrections, to remain available until expended:

$383,784,000.

SEc. 8. Sums authorized to be appropriated by this Act

may be used for—

(a) the travel expenses of members of the family

accompanying, preceding, or following an officer or

employee if, while he is en route to or from a post of
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assignment, he is ordered temporarily for orientation

and training or is given other temporary duty;

(b) benefits authorized under section 901 (5),

(8)(A), (8), and (9) and section 904 of the Foreign

Service Act of 1980 (22 U.S.C. 4081 (5), (6)(A), (8),

and (9) and 22 U.S.C. 4084), and under the regula-

tions issued by the Secretary of State:

SEC. 4. (a) Sums authorized to be appropriated by this
Act which are available for expenses of attendance at meet-
ings shall be expended for such purposes in accordance with
regulations issued by the Attorney General.

(b) Sums authorized to be appropriated by this Act may
be used for the purchase of insurance for rr]otor vehicles and
aircraft operated in official Government business in foreign
countries.

(c) Sums authorized to be appropriated by this Act for
salaries and expenses shall be available for services as au-
thorized by section 3109 of title 5 of the United States Code.

(d) Sums authorized to be appropriated by this Act to
the Department of Justice may be used, in an amount not to
exceed $35,000 for official reception and representation ex-
penses in accordance with distributions, procedures, and reg-
ulations issued by the Attorney General.

(e) There are authorized to be appropriated for the fiscal

year ending September 30, 1982, such sums as may be nec-

8. 951—is
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essary for increases in salary, pay, retirement, and other
employee benefits authorized by law, and for other nondiscre-
tionary costs.

(f) Sums authorized to be appropriated for ‘“‘Salaries and
expenses, (teneral Administration”, ““Salaries and expenses;
United States Attorneys and Marshals”, ““Salaries and ex-
penses, Federal Bureau of Investiéation”, “Salaries and ex-
penses, Immigration and Naturalization Service”, and ““Sala-
ries and expenses, Bureau of Prisons’’ may be used for uni-
forms and allowances as authorized by sections 5901 and
5902 of title 5 of the United States Code.

Sec. 5. Notwithstanding the second of the paragraphs
relating to salaries and expenses of the Federal Bureau of
Investigation in the Department of Justice AAppropriation
Act, 1973 (86 Stat. 1115), sums authorized to be appropri-
ated by this Act for such salaries and expenses may be used
for the purposes described in such paragraph until, but not
later than the end of the-fiscal year ending September 30,
1982, '

SEC. 6. (a) With respect to any undercover investigative
operation of the Federal Bureau of Investigation which is
necessary for the detection and prosecution of crimes against
the United States or for the collection of foreign intelligence

or counterintelligence—

8. 951—in
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(1) sums authorized to be appropriated for the
Federal Bureau of Investigation by this Act may be
used for leasing space within the United States, the
District of Columbia, and the territories and posses-
sions of the United States without regard to section
3679(a) of the Revised Stdtutes (31 U.S.C. 665(a)),
section 3782(a) of the Revised Statutes (41 U.S.C.
11(a)), section 305 of the Act of June 30, 1949 (63
Stat. 396; 41 U.S.C. 255), the third undesignated
paragraph under the heading “Miscellaneous’” of the
Act of March 3, 1877 (19 Stat. 370; 40 U.S.C. 34),
section 3648 of the Revised Statutes (31 U.S.C. 529),
section 3741 of the Revised Statutes (41 U.S.C. 22),
and subsections (a) and (c) of section 304 of the Feder-
al Property and Administrative Services Act of 1949
(63 Stat. 395; 41 U.S.C. 254 (a) and (¢));

(2) sums authorized to be appropriated for the
Federal Bureau of Investigation by this Act may be
used to establish or to acquire proprietary corporations
or business entities as part of an undercover operation,
and to operate such corporations or business entities on
a commercial basis, without regard to the provisions of
section 304 of the Government Corporation Control

Act (31 U.S.C. 869);

8. 951—le
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(8) sums authorized to be appropriated for the
Federal Bureau of Investigation by this Act, and the
proceeds from such undercover operation, may be de-
posited in banks or other financial institutions without
regard to the provisions of section 648 of title 18 of
the United States Code, ‘and section 3639 of the Re-
vised Statutes (31 U.S.C. 521); and
(4) the proceeds from such undercover operation
may be used to offset necessary and reasonable ex-
penses incurred in such operation without regard to the
provisions of section 3617 of the Revised Statutes (31
tI.S.C. 484);
only upon the written certification of the Director of the
Federal Bureau of Investigation (or, if designated by the Di-
rector, an Executive Assistant Director) and the Attorney
General (or, if designated by the Attorney General, the
Deputy Attorney General) that any action authorized by
paragraph (1), (2), (3), or (4) of this subsection is necessary

for the conduct of such undercover operation.

(b) As soon as the proceeds from an undercover investi-
gative operation with respect to which an action is authorized
and carried out under paragraphs (3) and (4) of subsection (a)
are no longer necessary for the conduct of such operation,

such proceeds or the balance of such proceeds remaining at

8. 951~is
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the time shall be deposited into the Treasury of the United
States as miscellaneous receipts. | )

(¢) If a corporation or business gntity established or ac-
quired aé part of an undercover operation under paragraph
(2) of subsection (a) with a net value of over $50,000 is to be
liquidated, sold, or otherwise dispdsed of, the Federal Bureau
of Investigation, as much in advance as the Director or his
designee determines is practicable, shall report the circum-
stances to the Attorney General and the Comptroller Gen-
eral. The proceeds of the liquidation, sale, or other disposi-
tion, after obligations are met, shall be deposited in the
Treasury of the United States as miscellaneous receipts.

(d)(1) The Federal Bureau of Investigation shall conduct
detailed financial audits of undercover operations closed on or
after October 1, 1981', and—

(A) report the results of each audit in writing to
- the Attorney General, and
(B) report annually to the Congress concerning
these audits.

(2) For the purposes of paragraph (1), “undercover op-
eration” means any undercover operation of the Federal
Bureau of Investigation, other than a foreign counterintelli-
gence undercover operation—

(A) in which the gross receipts exceed $50,000,

and

-
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(B) which is exempted from séction 3617 of the
Revised Statutes (831 U.S.C. 484) or section 304(a) of
the Government Corporation Control Act (31 U.S.C.
869(a)).

SEc. 7. Section 709(a) of the Controlled Substances Act

(21 U.S.C. 904(a)) is amended—

(1) by striking out “‘and”’ after “1980"”, and

(2) by inserting after ‘1981, the following: “‘and
$228,524,000 for the fiscal year ending September 30,
1982,”.
SEc. 8. Section 511(d) of the Controlled Substances Act

(21 U.S.C. 881(d)) is amended by inserting “and the award
of compensation to informers in respect to such forfeitures”

immediately after “‘compromise of claims’’.

Sec. 9. Without regard to the provisions of section

3617 of the Revised Statutes (31 U.S.C. 484), the Drug En-

forcement Administration is authorized to—

(a) set aside 25 per centum of the net amount re-
alized from the forfeiture of seized assets and credit
such amounts to the current appropriation account for.
the purpose, only, of an award of compensation to in-
formers in respect to such forfeitures and such awards
shall not exceed the level of compensation prescribed

by section 1619 of title 19, United States Code;

8. 951—is
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(b) the amounts credited under this section shall
be made available for obligation until September 30,
- 1983; .
(c) such awards shall be based on the value of the
seized property or the net proceeds from the sale of
such property except that no award may bé paid from
or based on the value of the seized contraband; and
(d) the remaining 75 per centum of the net
amount realized from the forfeiture of the seized assets
referred to in subsection (a) shall be paid to the miscel-
laneous receipts of the Treasury;
Provided, That the authority furnished by this section shall
remain available until September 30, 1983, at which time
any amount of the unobligated balances remaining in this ac-
count, accumulated before September 30, 1982, shall be paid
to the miscellaneous receipts of the Treasury: And provided
further, That the Drug Enforcement Administration shall
conduct detailed financial audits, semiannually, of the ex-
penditure of funds from this account and—
(1) report the results of each audit, in writing, to
the Attorney General, and
(2) report annually to the Congress concerning
these audits.
SeC. 10. (a) Section 569(b) of title 28, United States

Code, is amended to read as follows:

8. 951—is
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“(b)(1) Except as provided in paragraph (2), the United
States Marshals shall execute all lawful writs, process, and
orders issued under authority of the United States, and com-
mand all necessary assistance to execute their duties.

“/(2) Service of civil process, including complaints, sum-
monses, subpoenas, and similar process, shall not be per-
formed by the United States Marshals on behalf of any party
other than the United States, unless performed pursuant to—

“(A) section 1915 of this title or any other ex-
press statutory provision, or

“(B) order issued by the court in extraordinary
and exigent circumstances’’.

(b) The amendment made to title 28, United States
Code, by subsection (a) of this section shall take effect on the
date of enactment of this Act or October 1, 1981 whichever
date is earlier.

Sec. 11. (a) The Attorney General shall perform period-
ic evaluations of the overall efficiency and effectiveness of the
Department of Justice programs and any supporting activi-
ties funded by appropriations authorized by this Act and
annual specific program evaluations of selected subordinate
organizations’ programs, as determined by the priorities set
either by the Congress or the Attorney General;

(b) Subordinate Department of Justice organizations and

their officials shall provide all the necessary assistance and

8. 951—is
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cooperation in the conduct of evaluations, including full

access to all information, documentation, and cognizant per-

sonnel, as required.

SEc. 12. (a) Chapter 15 of title 11, United States Code
(92 Stat. 2651 et seq.) and chapter 39 of title 28, United
States Code (92 Stat. 2662 et seq.) are repealed.

(b) Section 408 of the Act entitled “An Act To Estab-
lish a Uniform Act on the Subject of Bankruptcy”’, approved
November 6, 1978 (92 Stat. 2686), is repealed.

(¢) Section 330 of title 11, United States Code (92 Stat.
2564) is amended by striking out “‘and to the United States
Trustees.”. |

SEc. 13. The Act of March 2, 1931 (8 U.S.C. 1353a
and 8 U.S.C. 1353b) is heieby repealed.

SeEc. 14. The Immigration and Nationality Act is
amended by adding after section 283 the following new sec-
tion:

“§283a. Reimbursement by vessels and other com;eyances
for extra compensation paid to employees for
inspectional duties —

“(a) The extra compensation for overtime services of
immigratibn officers and employees of INS for duties in con-
nection with the examination and landing of passengers and
crews of steamships, trains, airplanes, or other vehicles arriv-

ing in the United States by water, land, or air, from a foreign

8. #51—Iis
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port shall be paid by the master, owner, agent, or consignee
of such vessel or conveyance, at the rate fixed under the
applicable provisions of sections 5542 and 5545 of title 5,
United States Code.

‘“(b) The extra compensation shall be paid if the em-
ployee has been ordered to report for duty and has reported,
whether or not the actual inspection or examination takes
place: Provided, That this section shall not apply to the in-
spection at designated ports of entry of passengers arriving
by international ferries, bridges, or tunnels, or by aircraft,
railroad trains, or vessels on the Great Lakes and connecting
waterways, when operating on regular schedules.”.

SEc. 15. (a) Section 1353¢ of title 8, United States
Code (the Act of March 4, 1921 (41 Stat. 1224), as amend-
ed), is redesignated as section 1353b of title 8, United States
Code. |

(b)(1) The Act of August 22, 1940, -as amended (8
U.S.C. 1353d), is amended by striking the words ‘‘the Act of
March 2, 1931” and inserting instead the words ‘‘section
283a of the Immigration and Nationality Act.”.

A (2) Section 1358d of title 8, United States Code is re-
designated as section 1853c¢ of title 8, United States Code.

(¢) Section 5549 of title 5, United States Codt; is
amended by—

(1) striking subsection (2), and

$. 951—is
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/(2) redesignating subsections (8) through (5) as (2)
through (4), respectively.

S. 951—Is
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TESTIMONY OF HON. J. BENNETT JOHNSTON, U.S. SENATOR
FROM LOUISIANA

Senator JouNsTON. Thank you very much, Mr. Chairman, and
distinguished members of the committee. ‘

I am very honored to be here on this historic day. In case you
have forgotten, this is the 10th anniversary of the Watergate
break-in in which this committee played such a great and coura-
geous role.

Mr. Chairman, throughout history great calamities have been set
in motion by the best of men in the pursujt of the most noble
causes. In the name of God, the Christian conducted the blood
crusades. More recently, America lost its first war and along wit
it 50,000-plus lives in Vietnam, in the pursuit of freedom and self-
determination. I am sure that the British and the Argentines can
give us wonderful reasons for the carnage in the Falkland Islands.

So, it is that the best of men in pursuit of a very noble cause
have invented a remedy called schoolbusing, which was supposed
to, at least initially, give us quality education, to pursue equal
rights, and in the process to vindicate the Constitution.

Mr, Chairman, this noble experiment by these fine men has not
worked and it is time now for the Congress to step in and play a
role which is created for it under the Constitution.

Lest there be those who say that we are hasty in taking this con-
gressional action, let me say that for 10 years since I have been in
the Senate I have watched for some evidence of restraint on behalf
of the courts, for some evidence that this remedy was working, was
indeed vindicating the Constitution, giving better education, or
indeed working to integrate the schools.

But, Mr. Chairman, like Evangeline under the Oak, we have
waited and waited and waited, without any results, other than a
tightening of the screw, more unreasonable orders, more counter-
productive effects of this remedy so overused by the courts.

Specifically, Mr. Chairman, this very year in the city of Baton
Rouge, in East Baton Rouge Parish, La., 6-year-old children are
being bused 1 hour and 15 minutes in one direction in the morning.
In the process, over 4,000 students left the school system virtually
overnight after the order was .issued.

In Rapides Parish, a brandnew school, Forest Hill, bought and
paid for by the taxpayers of that area, was ordered closed. The stu-
dents were ordered to be bused 25 miles plus, and over 60 percent
of them left the school system. '

One particular bus route involved a bus trip of 46.8 miles in one
direction, with a bus trip of 1 hour and 45 minutes, this according
to the school board—46.8 miles, an order of a U.S. Federal district
court in the name of qualit% education.

Mr. Chairman, and members of this committee, after 10 years of
seeing this kind of remedies come down from the courts, remedies
that have turned in my home parish, a formerly majority-white
system into a now black system, and we see that occurring all over
my State as the orders get more and more unreasonable, Mr.
Chairman, I thought it was time to find a remedy, a reasonable
remedy allowing the Congress to play its role of factfinding and of
putting limits on the orders of courts.
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It is time for us to recognize, Mr. .Chairman, as Mr. Justice
Powell said in the 1979 case of Estes v. Metropolitan Branches, that
we must put an end to this practice which “like a loose cannon in-
flicts indiscriminate damage on the school system.”

As David J. Armor, the distinguished social scientist, says:

There is overwhelming social science evidence that mandatory busing doesn’t

work to integrate the schools, and it doesn’t work to improve the education of the
children in the schools.

A Justice of the Supreme Court describes this remedy as a “loose
cannon,” and a distinguished social scientist says that there is
overwhelming social science evidence that it neither works to im-
prove education, nor works to integrate the schools.

Mr. Chairman, it seems to me that we in the Congress cannot
stand by and wring our hands and say that there is absolutely
nothing we can do. Indeed, there is something we can do, a role
traditional under the 14th amendment and under our Constitution.

I am aware, Mr. Chairman, that from round one on, it has been
the command of the Supreme Court that we eliminate discrimina-
tion, root and branch; to quote the Supreme Court, that “we dis-
mantle the dual school system.” No one disagrees with that, and
least of all the author of this amendment. We should dismantle the
dual school system; we should eliminate discrimination root and
branch from our school system, but how do we do it?

In the Swann case, Mr. Chairman, which was one of the first, a
1970 case, the Supreme Court talked about “balancing individual
and collective interests,” to quote them in that case, “in coming up
with orders.” As you go through the many cases involving busing,
you find these words describing the scope of the order: That it
ought to be “reasonable,” “feasible,” “workable,” “effective,” “real-
istic,” or to use the words of the Green case, which is one of the
most famous, a 1968 case, that “we should have a plan that prom-
ises realistically to work.” That in a nutshell, Mr. Chairman, is
what we ought to be pursuing.

What we ought to be pursuing today is a plan that promises real-
isticalliy to work. It must do two things. It must eliminate all ves-
tlfges of State-imposed segregation, and it must eliminate the effects
of past discrimination. '

ain, not only do we have no argument with all of these tests,
we fully endorse these tests. But it is against these very tests, Mr.
Chaiz('iman, that busing, at least long distance busing, fails as a
remedy.

Mr. Chairman, I know these judges. I will even say that I have
passed on some of them: they are men of good will, but they feel
constrained by the Supreme Court to follow what they see as the
orders of the Supreme Court in ordering 6-year-old kids to be bused
1 hour and 15 minutes.

Does anybody think that that works? Does anybody feel that this
is going to make a better school system? They don’t.

n the months and months of arguing this case on the floor of
the U.S. Senate, do you know that nobody was willing to defend
long-distance busing, no one. You know, I didn’t get all the votes
over there. We got obviously over 60 percent. We got 60 votes and
invoked cloture on three different occasions. But in all that time,

20-399 0 - 83 - 3
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the opponents who felt strongly about this issue were never willing
to defend busing. They were never willing to defend it.

How did we get into this? Because, as I said, men of good will
looked at the evidence in existence at that time.

Do you remember James S. Coleman, the distinguished social sci-
entist who did a study on the effects of segregation, what it means
in terms of a dual school system and the psychological damage it
does to children. Based upon his evidence, the Supreme Court
issued the initial order in the Green case. I guess the Green case in
1968 was the first real case that talked about the need for busing.

But what does Mr. Coleman say now? He says, in effect, that
what he assumed in the sixties is wrong. Writing in the fall 1978
issue of Human Rights, if I may just quote very quickly, he said:

It was assumed that the elimination of school segregation would eliminate all
racial segregation in education. Any knowledge of urban areas and urban residen-

tial segregation along income, ethnic and racial lines leads immediately to the rec-
ognition that most segregation in urban areas is due to residential patterns.

Second, he says:

It was assumed that integl'ration would immediately improve the achievement of
lower class black children. I hasten to add that it was research of my own doing
that in part laid the basis for this assumption. It turns out, that school desegrega-
tion, as it has been carried out in American schools, does not generally bring
achievement benefits to disadvantaged children.

Third, it was once assumed that policies of radical school deseg-
regation could be instituted, such as a busing order, to create in-
stant racial balance, and the resulting school populations would
correspond to the assignment of children to the schools—no matter
how much busing, no matter how many objections by parents to
the school assignment.

It is now evident, despite the unwillingness of some to accept the
fact, that there are extensive losses of white students from large
central cities when desegregation occurs. As a result, harmful
sg?ool desegregation policies are being implemented in American
cities.

This is James S. Coleman, the very social scientist whose evi-
dence was used by the Courts.

I have quoted David J. Armor, who undertook the massive Rand
study on the effects of busing. He says, “The evidence is over-
whelming.”

I have these in the record, Mr. Chairman, and if I may I would
like to have my full writien statement put into the record.

Mr. KasTeNMEIER. Without objection, your full written statement
will be received as part of the record, and the addenda that you are
also offering will be made part of the record. :

Senator JoHNsTON. I would especially invite this committee, Mr.
Chairman, to read the results of the Armor study, and of the Cole-
man study, because with those results, I think it is very difficult to
argue and, indeed, no one in the U.S. Senate has argued with
them. There is an absolute paucity of evidence to the contrary.

Mr. Chairman, as one anecdotal matter, I might point out that
the April 21 issue of Newsweek shows the results of busing in the
extreme. It describes what is going on in Boston.

I think this committee may be familiar with it, but to quote what
Newsweek said:
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In 1972, Judge Garrity ordered an extensive school busing order to be implement-
ed. Boycotts resulted, demonstrations, even bloodshed. Since that time, white enroll-
ment in Boston schools has dropped from 70 percent to 34 percent, less than half.

It has resulted in what Newsweek describes as ‘‘Resegregation in
some schools,” “there is little to improve education.”

To cap it all, in a Boston Globe poll, 79 percent of blacks indicat-
ed that they now favor freedom of choice.

Mr. Chairman, surely there is something that this Congress can
do about that. Surely, we can’t sit by year after year and see our
systems destroyed. It is destroying Louisiana school systems, some
of them. It has certainly destroyed Boston. Surely there is some-
thing we can do.

The polls nationwide—I understand that constitutional rights are
not and should not be subject to a plebiscite, but over a period of 10

ears, consistently the American public by margins of 2 and 8 to 1
ave disarproyed busing.

In the last nationwide poll taken in 1981, blacks nationwide dis-
- approve of busing by a margin of 47 to 44 percent, and of those
who have a strong feeling, 3 rcent disafprove of busing and 26
percegt support it. That is an NBC/AP poll, and that is also in the
record.

So, Mx. Chairman, while the failures continue to multiply, and
justifications continue to evaporate, courts continue on their merry
way. But, Mr. Chairman, as the Supreme Court said in the Swann
case, “It must be recognized that there are limits.” That is the Su-
preme Court itself. -

Those limits, first of all, affect the nature of the remedy, that is
to say, the nature of the remedy, says the Court, must be calculat-
ed to fit the scope of the violation. The Court has, for example, on a
number of occasions, refused to issue orders for intercounty or in-
terdistrict busing because they say that would violate the right of
school boards to make their own determinations.

They also said, in the Swann case, as follows:

An objection to transportation of students may have validity when the time or

distance of travel is so egreat as to either risk the health of the children or signifi-
cantly impinge on the educational process.

That is in the Swann case, Mr. Chairman, and Swann and Green
are the landmark cases on this subject. '
Objection to tran:gortation ma{ have validity when the time or distance of travel
()

i8 80 great as to either risk the health of the children or significantly impinge on
the educational process.

The problem is that these cases are all heavily involved with fac-
tual determinations. You have schools, with differing geographic
patterns, different ethnic distributions. So it has been impossible,
or at least the Supreme Court has not found it proper, to give life
to what they said as to limitations spelled out in the Swann case.

They have never given us any guidance as to what they mean by
“health of the students,” or what they mean by “impinging on the
educational process.” That is where the Congress comes in, Mr.
Chairman, because under section 5 of the 14th amendment, the
Congress is specifically given the power to imglement this amend-
ment by appropriate legislation, “implement” and “appropriate”
being the operative words.

-
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What do they mean? The two leading cases on section 5 of the
14th amendment are Oregon v. Mitchell, and Katzenbach v.
Morgan. Oregon v. Mitchell is a 1970 case, and here is what they
say, it is a very short quote but it is a very important one:

The nature of the judicial process makes it an inappropriate forum for the deter-
mination of complex factual questions of the kind of so often involved in constitu-
tional adjudication. Courts, therefore, will overturn a legislative determination of a
factual question only if the legislature’s finding is so clearly wrong that it may be
characterized as arbitrary, irrational, or unreasonable.

Limitations stemming from the nature of the judicial grocese have no application
to Congress. Section 5 of the 14th amendment provides that the Congress shall have
the power to enforce, by appropriate legislation, the provisions of this article.
Should Congress, pursuant to that power, undertake an investigation in order to de-
termine whether the factual basis necessary to support a State legislative discrimi-
nation actually exists, it need not stop once it determines that some reasonable men
could believe the factual basis exists. Section 5§ empowers Congress to make its own
determination on the matter.

This is very broad language, Mr. Chairman.

To quote the language of Katzenbach v. Morgan:

By including Section 6, the draftsmen sought to grant to Congress, by a specific
provision aiplicable to the Fourteenth Amendment, the same broad powers ex-
pressed in the necessary and ?roper clause, Article I, Section 8, Clause 18. The clas-
sic formulation of the reach of each of these powers was established by Chief Justice
Marshall in McCulloch v. Maryland as follows:

“Let the end be legitimate, let it be within the scope of the Constitution, and all
means which are appropriate, which are plainly adapted to that end, which are not
p]r?’hibited but consist with the letter and spirit of the Constitution are constitution-
al.

You could hardly have, Mr. Chairman, a broader statement of
the authority of Congress. We have the power to set priority. We
have the power to find facts. We have the power, which is cotermi-
nous only with the necessary and proper clause in its scope and in
its breadth, to make these determinations.

The Supreme Court has invited us-to do so in the Swann case by
saying that there are limits to busing, they have to do with the
health of the children, and impingement on the educational proc-
ess. The Supreme Court says so itself. )

The 14th amendment gives us the power to enforce the amend-
ment by appropriate legislation. We can find facts, and the facts
that we have found in this amendment, Mr. Chairman, and they
are set forth in that amendment, comport totally with what David
J. Armor, the distinguished social scientist, says is the “overwhelm-
ing social science evidence.”

. The evidence is overwhelming. The Congress comes along and
finds that evidence to be true, and exercises the power which the
Supreme Court says we have in a whole line of cases.

_Mr. Chairman, in opposition to all of this the only real opposition
that I see to our argument under the 14th amendment is a footnote
to the Katzenbach case. That footnote says that the Congress
cannot restrict, abrogate, or dilute the constitutional guarantees in
the name of section 5 of the 14th amendment. ,

I have checked all the cases that I can find on section 5 of the
14th amendment, and indeed section 2 of the 15th amendment,-
which is identical to section 5 of the 14th amendment, and the
legal principle is exactly alike. The only thing you can find to sug-
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%est that there is any limitation on the power of Congress is this
ootnote in the Katzenbach case.

So, I think it behooves us all to examine this case. Indeed, in the
Attorney General’s opinion, he says, “It seems to be settled law,” if
I recall his statement correctly, “that Congress cannot abrogate, re-
strict or dilute.” It is not settled at all. ‘

It is a footnote, which constitutes dictum within dictum, because
what the footnote was doing was replying to a dissent, the dissent
of Justice Harlan in that case. He said that Congress did not have
the power to vindicate or restrict a right unless that right was pro-
tected by the Constitution.

In the Katzenbach case, the Congress had gone farther than the
Constitution by protecting a right which was not protected by the
courts. In any event, it is clearly only dictum.

But I choose not to rely upon the fact that it is dictum and that
it is a footnote, and merely say, Mr. Chairman, it doesn’t answer
the question: it merely begs the question of what constitutes re-
stricting, abrogating or diluting a constitutional right.

What is the constitutional right here involved? Is it the right to
be bused? Clearly not. Clearly not.

Indeed, all of the statements of all of those cases, not only those
that deal with busing, talk of the constitutional right of being free
of discrimination, of dismantling the dual system root and branch,
and of eliminating all vestiges of the former dual school system.
That is what they say. That is not only what they say, but it is the
spirit of what they say.

Nowhere do they say that a child otight to be entitled to have a
long bus trip. Of course, they don’t. Indeed, in the Swann case,
what they say is that there are limits to what the court can order,
and they have to do with health, and they have to do with the edu-

~cational process.

So, Mr. Chairman, if that is so, then it seems to me that it is up
to us, or it ought to be up to us, or it ought to be up to this distin-
gpiﬁ}t;ed committee, to find out how best can we vindicate those
rights.

Is David J. Armor really right? Was James S. Coleman right the
first time, or is he right now? That ought to be our inquiry. If they
a.re} tx;‘ight, then let's fashion a remedy that will vindicate those
rights. _

It is indeed within our power to find those facts, to balance the
interests, and to protect the rights. Congress can determine, it
seems to me, Mr. Chairman, that the interest of those being bused
also is entitled to protection. ,

In a whole host of cases, Rome v. Georgia, Oregon v. Mitchell,
and others, the courts have said that the Congress can protect a
right which the Supreme Court has not recognized as entitled to
protection under the 14th or 15th amendment. -

The Supreme Court has not yet said that children are entitled to
grotection under the 14th amendment from unreasonable orders of

using. The Supreme Court has not said in so many words that it is
unconstitutional to use a racial classification to decide that a child
is to be bused 46.8 miles in Rapides Parish. That right has never
been recognized.
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Under Oregon v. Mitchell, under Rome v. Georgia, the Congress
has the clear power, it seems to me, to protect that right because it
does comport with due process and equal protection arguments.

Second, Mr. Chairman, the Congress has the right and the power
to determine what is best for most of the children. How do you best
integrate schools? How do you best promote education in schools?
It seems to me that you do so by putting reasonable limits, What
we have done under this act, Mr. Chairman, is to put what we
regard as reasonable limits on busing—5 miles or 16 minutes from

. the school.

I want to emphasize, Mr. Chairman, that the reach of this act
applies only to ccurt orders of U.S. Federal courts, districts courts,
courts of a‘fpeal, and the Supreme Court. It does not appéy to State
courts. It does not apply to the orders of school boards. So, indeed,
'ais.the fxttorney General says the act is ambiguous in that respect,
it is not.

We never intended to reach school board orders. So, if a school
board, with duly elected or duly appointed members, undertakes to
employ its own schoolbusing plan that exceeds the limits of this
act, this act does not purport and does not intend to affect those
kinds of orders. We think that those are protected under the politi-
. cal system, that duly elected people or duly appointed people on
the ground, in their local communities, can determine what is a
proper balance of the interests.

All we are doing here is to expunge the court orders which have
been entered against the will of schoolchildren and against the will
of school boards. It does not affect the duty of school boards, and of
the Federal district courts to properly, in a nondiscriminatory
manner, to draw school board attendance districts. There can be no
gerrymandering under this bill.

The majoritg to minority rule, which was recognized, I know, as
long ago as 1971 and is still the law of the land, to the effect that a
child has a ri%ht, if he is in the majority to be transferred to a
school where his race is in the minority, and to be transported,
that right is not affected, it is still protected.

The panoply of other remedies which courts have undertaken
which do not involve long-distance schoolbusing—magnet schools,
properly drawn attendance zones, assignment of teachers all of
those things are not affected. '

Indeed, it remains and it ought to remain the duty of school
boards to employ all of those things. All we say is that Federal
courts cannot, under this act, make and continue to make these un-
-reasonable orders which don’t work, which do impinge, as the court
says, on the educational process.

ery quickly, Mr. Chairman, I want to mention article 8. This
act, under article 3, does purport to invoke the full power of the
Congress to restrict the jurisdiction of courts. Frankly, it is a sup-
plementary argument. It is an additional arfument.

It is not the primary argument, because I think the primary ar-
fument is and ought to be under section 5 of the 14th amendment.

think that is our proper role, to balance the interests, to decide
what is appropriate to enforce the amendment. That is the spirit in

whicth the legislation was submitted, that is to enforce the amend-
ment.
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But let there be no mistake, Mr. Chairman, the act does apply,
not f')ust to Federal district courts as the Attorney General suggest-
ed, but to all Federal courts, indeed the language of the act, he
says, “no Court of the United States may”’—no court of the United
States. Courts of the United States have a clearly defined meaning,
and a‘fply to all courts. So, let there be no mistake about that. We
intend to invoke the full power under article 8 of the Constitution.

Finally, Mr. Chairman, let me simply say this. This is a distin-
guished committee. It has a long and great history. It has taken
courageous stands. It takes courage on both sides of this issue to
stand up and do what is right. I hope that this committee will
allow the Congress to express itself.

This committee and the House of Representatives have thus far
done everything that I have asked. I have asked that the bill not be
held at the desk, that it be referred to committee, that was done. I
have asked that the hearings be held in committee, and that has
been done.

Mr. Chairman, the problem is that for that which should have
taken a day, that is referral of the bill to the committee, it has
taken 18 days. For the setting of hearings in a matter of this im-

rtance where three times cloture was invoked in the U.S. Senate,
1t has taken 3% months.

I hope, Mr. Chairman, that that is not an indication that the
committee will fail to let the process work, give this bill a full and
fair hearing to determine whether or not you think the Congress
has any power under the Constitution to put reasonable limits, and
at least let the Congress work its will.

If the Congress works its will, if this committee really deter-
mines whether or not busing works and decides how far busin
oufht to go, I am totally confident, Mr. Chairman, that this bil
will be reported out favorably and will be passed by the House of
Representatives.

hank you very much.
d [’]I‘he written statement of Senator Johnston follows with adden-
a: - -

STATEMENT OF SENATOR JOHNSTON

Mr. Chairman, the constant theme and thrust of the Supreme Court since the
1964 case of Brown v. Board of Education has been that state enforced separation of
races in public schools is a discriminatory violation of the Equal Protection Clause
of the Constitution, The remedy commanded has been to dismantle dual school sys-
tems. The best method for effectuating this remedy has been the subject of countless
discussions, thousands of court cases, and is the purpose of this hearing today.

The emotionalism which surrounds this issue is testimony to its complexity. The
competing considerations are manly, and as the Supreme Court noted in Swann v.

of Education, the task involves “a balancing of the individual and collective
interests.” 402 U.S., 1, 16 (1970).

The court in Brown noted that “In fashioning and effectuating the decrees, the
courts will be guided by equitable principles.” 849 U.S. 294, 229 (1955). In searching
for a term to define the equitable remedial powers of the district courts, opinions
have employed words such as “reasonable,”’ “feasible,” “workable,” “effective,” and
“realistic,” in the mandate to develo%“a plan that promises realistically to work.”
Green v. County School Board, 391 U.S. 430 (1968). Regardless of the descriptive
term used, two general criteria have emerged for any school segregation remedy.
First, it must “eliminate from the public schools all vestiges of state imposed segre-
gation." 402 U.S. 15. Second, it must eliminate the effects of past discrimination,
‘striving, to the extent possible, to restore the victims of discriminatory conduct to
the position they would have occupied in the absence of such conduct.” Milliken v.
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Bradley, 418 U.S. 746 (1973). This second requirement has been variously interpret-
ed to include the goals of increased positive racial contact, reduced prejudice and
imrroved racial relations in Feneral. (D. J. Armor, “UnwillingElly to School,” 18
Policy Review 99, 104-106, Fall 1981). As Justice Powell noted in Estes v. Metropoli-
tan Branches, NAACP, “A desegregation remedy that does not take account of . . .
social and educational consequences . . . can be neither fair nor effective.” 444 U.S.
437, 452 (1979). It is against the backdrop of these requirements that we must meas-
ure the appropriateness of mandatory long distance busing. I would submit that it
meets neither criteria.

In the original cases ordering busing, the Court, relying on such distinguished
social scientists as James S. Coleman, determined that on balance, the interest of
black students in receiving a nondiscriminatory school assignment took priority
over the interest of students going to the school closest to their residences. Thus was
created the paradoxical situation where the evil of racially conscious school assign-
ments was-cured by racially conscious school assignments. As the Court noted in
North Carolina Board of Education v. Swann, “[J]ust as the race of students must
be considered in determining whether a constitutional violation has occurred, so
also must race be considered in formulating a remedy,” 402 U.S. 43, 46 (1971).

It was originally assumed that policies of racial desegregation could be instituted
through busmg orders, and the resulting school populations would correspond to the
assignments of children to schools, regardless of the scale or duration of the busing.
The remedy would not only guarantee the right of maximized integration, but
would improve education as well. More than a decade of experience has shown that
this is clearly not the case. Increasing incidences of white flight continue to prevent
achievement of a fully unitary school system.

An example in point, noted in the April 21, 1982 edition of Newsweek, is the city
of Boston. In 1972 U.S. Judge Arthur W. Garrity, Jr. ordered a busing plan for
Boston which shipped about half of the city’s students out of their neighborhood.
School boycotts, demonstrations and even bloodshed followed. While public resist-
ance has softened somewhat, white enrollment has dropped from 70 percent to 34
percent since 1972, Noting that mandatory busing ‘“has even resulted in resegrega-
tion of some schools,” and has done little to improve the quality of education, more
than 200 blacks have formed a Black Parent Committee to try and persuade Garrity
to revise the system. Indeed, a poll taken by the Boston Globe indicated that 79 per-
cent of the blacks surveyed favored freedom of choice as the best method for school
assignments. Clearly, massive mandatory busing orders such as that of Boston fail
‘to meet either the requirement of dismantling dual school systems or of improving
race relations and the quality of education. -

As the failings of court ordered busing continue to multiplﬁ, the justification for
racially conscious school assignments of those remaining within the school system
continues to evaporate. Yet, the response of the courts to these failings has not been
to abandon busing as a tool for desegregation, but to expand the scope and duration
of busing plans. Clearly, as the Supreme Court noted in Swann, at some point “it
must be recognized that there are limits.” 402 U.S. 28.

Certain of these limits have been recognized by the Court itself. As articulated in
Swann ‘“the nature of the violation determines the scope of the remedy.” 402 U.S.
16. Subsequent cases have further clarified this limitation. In Milliken v. Bradley
the Supreme Court dealt with the question of whether a Federal court may impose
a multi-district, areawide remedy to a single district de f‘ure segregation problem
absent any finding of discrimination within the other included school districts and
absent a finding that the boundary lines of the affected district were drawn with
the purpose of fostering racial segregation in public schools. In holding that it could
not, the Court stated: “without an interdistrict violation and interdistrict effect,
there is no constitutional wrong calling for an interdistrict remedy.” 418 U.S. 745
(1973). To hold otherwise could “disrupt and alter the structure of public education
in Michigan,” giving rise to “an array of other problems in financing and operat-
ing” the school system, and elevating the court to a “de facto ‘legislative authority’
to resolve these complex questions.” The court correctly noted that “This is a task
which few, if any, judges are qualified to perform and one which would deprive the
people of control of schools through their elected representatives.” 418 U.S. 716.

. Three {ears later in Dayton Board of Education v. Brinkman, the Court specified
that the limitations of Swann applied even within a single district. In that case, the
District Court, after an evidentiary hearing, found that the Dayton School Board
had engaged in racial discrimination in the operation of the city’s school system.
Based on the “cumulative violation” of the Equal Protection Clause, which consisted
of three specifically articulated elements, the Court imFosed a systemwide remedy.
The Supreme Court found this remedy ‘‘entirely out of proportion of the Constitu-
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tional violations found by the District Court” and held that “only if there has been
22%y?{:g%\)wide impact may there be a systemwide remedy.” 433 U.S. 406, at 418 and

These cases, based on the reasoning in Swann, clearly stand for the proposition
that there are limits to the remedy which can be applied to a certain violation. But
Swann further stands for the proposition that there must be certain unspecified
limits on the means used to effectuate a given remed%. These limits are l%eculiarly
factual in nature and thus defy judicial definition: “The scope of permissible trans-
gortation of students as an implement of a remedial decree has never been defined

this Court and by the very nature of the problem it cannot be defined with preci-
sion.” 402 U.S. 29 (emphasis added). Nevertheless, the Court went on to detail cer-
tain exemplary limitations: “An objection to transportation of students may have
validity when the time or distance or travel is so great as to either risk the health
of the children or significantly impringe on the educational process.” 402 U.8. 30-81.
Thus, the Court itself admits that while there are certainly limits on the means
used to achieve a desired remedy, the factual nature of those limits preclude the
Court from articulating them.

SCOPE OF CONGRESS POWERS UNDER SECTION b

I would submit that Congress is in a uniquely appropriate position to determine
what those limits are and when the objections become valid. That is indeed what we
seek to do, pursuant to section 5 of the Fourteenth Amendment, in the Neighbor-
hood School Act. That such an undertaking is within the authority of Congress is
supported b{ Justices Brennan, White and Marshall, members of the so-called liber-
al wing of the Court, in their opinion in Oregon v. Mitchell. Stressing Congress’ su-
perior fact finding competence, they urged judicial deference to Congressional judg-
ments regarding the “appropriate means’’ for remedying equal protection violations:

“The nature of the fjudlcial process makes it an inappropriate forum for the deter-
mination of complex factual questions of the kind go often involved in constitutional
adjudication. Courts, therefore, will overturn a legislative determination of a factual
question only if the legislature’s finding is so clearly wrong that it may be charac-
terized as ‘arbitrary,’ ‘irrational,’ or ‘unreasonable,’ (citations omitted).

“Limitations stemmin%efrom the nature of the judicial process, however, have no
application to Congress. Section 5 of the Fourteenth Amendment provides that ‘(t]he
Congress shall have power to enforce, by appropriate legislation, the provisions of
this article.’ Should Congress, pursuant to that power, undertake an investigation in
order to determine whether the factual basis necessary to support a state legislative
discrimination actually exists, it need not stop once it determines that some reason-
able men could believe the factual basis exists. Section 5 empowers Congress to
make its own determination on the matter, 400 U.S. 247-8 (1970).

That the Conservative members of the Court are also acutely aware of Congress’

wer under Section 5 of the Fourteenth Amendment is evidenced in Chief Justice

urger’s opinion in Fullilove v. Klutznick:

‘“‘Here we deal, as we noted earlier, not with the limited remedial powers of a Fed-
eral court, for example, but with the broad remedial powers of Congress. It is funda-
mental that in no czfan of government, state or Federal, does there repose a more
comprehensive remedial power than in the Congress, expressly charged by the Con-
stitution with competence and authority to enforce equal protection guarantees.”
448 U.S. 483 (1979).

The powers of Cox;gress under section 5 of the 14th Amendment are exceedingly
broad and are entitled to great judicial deference. As stated by the Court in Katzen-
bach v. Morgan: . .

“By including section 5 the draftsmen sought to grant to Congress, by a specific
grovislon applicable to the 14th Amendment, the same broad %owers expressed in

he necessary and proper clause, Article 1, Section 8, Clause 18, The classic formula-
tion of the reach of these powers was established by Chief Justice Marshall and
McCulloch v. Maryland, 4 Wheat. 316, 421:

‘“‘Let the end be legitimate, let it be within the scope of the Constitution, and all
means which are appropriate, which are glainly adapted to that end, which are not
prohibited, but consist with the letter and the spirit of the Constitution, are consti-
tutional.’ ” 384 U.S. 641, 650 (1965). ’

In attacking the constitutionality of the Neighborhood School Act, opgonents have
. stated that it restricts equal protection and due process rights under the 14th
Amendment and therefore must fall. This argument contends that while Congress
may expand protection under the 14th Amendment, it may not restrict rights under
that amendment. The only judicial justification for this argument which we have
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been able to locate is found in a footnote, which is itseif dictum, in the opinion in
Katzenbach v. Morgan. In that footnote the Court states:

“Contrary- to the suggestion of the dissent . . . §5 grants Con no power to
restrict, abrogate or dilute these guarantees. Thus, for example, an enactment
authorizing the states to establish racially segregated systems of education would
not be—as required by section 5—a measure ‘to enforce’ the Equal Protection
Clgsleos(ilngc&)the clause of its own force prohibits any such state laws.” 384 U.S. 651,
no \ -

This statement, which merely states a conclusion without any legal reasoning or
iustification, is a response to a hypothetical argument proffered by Justice Harlan
n his dissent, and is tenuous authority at best. But even assuming for the purpose
of argument that this footnote accurately depicts the law in this area, it merely
begs the question rather than answers it. The court has never elevated the concept
of busing to the level of an equal protection right. Rather, the e«ﬂt’:al protection
rights have been variously described as the right to ‘“admission to public schools on
a nondiscriminatory basis,” Brown II, 849 U.S. at 299; the right to attend “a unitary
system in which racial discrimination [has been] eliminated root and branch,”

reen, 891 U.S. at 437-8; and to be assured that “school authorities exclude no pupil
of a racial minority from any school, directly or indirectly, on dccount of race.”
Swann, 402 U.S, at 28.

Rather than constituting a right, busing is no more than “an implement of a re-
medial decree.” 402 U.S. 29. To argue that by limiting the extent to which courts
may impose long distance busing Congress is seeking to “restrict abrogate or dilute”
equal protection rights ignores the distinction between a right and a remedy. Both
the Courts and Congress have recognized that busing is only one of several remedies
for the elimination of segregation in public schools. As noted by Professor Hart in a
19638 Harvard Law Review article:

“The denial of any remedy is one thing . . . but the denial of one remed¥ while
another is left open, or the substitution of one for another, is very different. It must
be plain that Congress had a wide choice in the selection of remedies, and that a
complaint about an action of this kind can rarely be of constitutional dimension. (H.
M. Hart, ‘The Power of Congress to Limit the Jurisdiction of Federal Courts: An

Exercise in Dialectic;’”’ 66 Harvard Law Review 1862; 1953).

" Finally, the racially conscious assignment of students, against their will, to
schools distant from their homes is an extraordinary remedy which is justified only
80 long as it works to cure a greater evil. Absent a remedial attempt to dismantle a
dual school system, the racially conscious application of busing to some students and
not others would surely be perceived as a violation of the equal protection rights of
those subject to the busing order. In the Neighborhood School Act Congress is
merely saying that in light of the failures and inequities inherent in long distance
busing, and in light of the numerous other remedies available to achieve school de-
segregation, the merits of court ordered long distance busing to the populace as a
whole no longer outwiiﬁh the imposition on the rights of those being bussed. This is
not to say that racially conscious school assignments achieved through busing
orders violate 14th Amendment Equal Protection guarantees. It does say, however,
that Congress has balanced “the individual and collective interests” and has chosen
to exten &rotections to those previously subjected to long distance busing.

That this is within the power of Congress to undertake has been clearly estab-
lished by the Supreme Court in City ﬁome. In that case the Court upheld the
preclearance procedures of the Voting Rights Act which declared illegal the election
practices of Rome, Georgia, even though those practices were not illegal per se
under the 15th Amendment:

“It is clear, then, that under § 2 of the Fifteenth Amendment Congress may pro-
hibit practices that in and of themselves do not violate § 1 of the Amendment, so
long as the prohibitions attacking racial discrimination in voting are ‘appropriate’
as that term is defined in McCulloch v. Maryland, 446 U.S. 171.”

The powers of Con%ress under Section 5 of the 14th Amendment are identical to
its powers under section 2 of the 16th Amendment, a fact frequent%' recognized by
the Court. see e.g. South Carolina v. Katzenbach, 383 U.S. 801 (1966); City of Rome
v. United States, 446 U.S, 166, (1980). Thus, Congress clearly has the authority
under Section 5 of the 14th Amendment to extend é;ual Protection guarantees to a
practice not determined to be discriminatory by the Courts. That is precisely what
we seek to do in the Neighborhood School Act.

That this vindication of rights addresses only court ordered busing and not busing
plans per se does not lessen its legitimacy. For it is indeed well settled that a “stat-
ute is not invalid under the Constitution because it mi‘ght have gone farther than it_
did.” -Roschen v. Ward, 279 U.S. 387, 339. Clearly, “reform may take place one step
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at a time, addressing itself to the phase of the problem which seems most acute to
the legislative mind.” Williamson v. Lee Optical Co., 348 U.S. 483, 489. In this in-
stance, the most acute problem is the ineffective and burdensome im;)osition of long
distance court ordered busing—a measure which, by definition ‘“deprive(s] the
people of control of schools through their elected officials.” 418 U.S. 716.

SCOPE OF CONGRESS POWER UNDER ARTICLE 111

Article III provides a separate source of power to restrict busing. Under Article III
Congress has virtually plenary control over the jurisdiction of the lower Federal
courts and over the appellate jurisdiction of the Supreme Court. The Supreme Court
has frequently stated that “the judicial power of the United States—is—dependent
for its distribution and organization, and for the modes of its exercise, entirely upon
the action of Congress.” Cary v. Curtis, 1845, 3 How 236, 245, 11 L. Ep. 576.

In his opinion submitted to the House Judiciary Committee, the Attorney General
acknowledges the power of Congress over the jurisdiction of the lower Federal
courts and concludes that Act’s application to the lower Federal courts is constitu-
tional. However, the Attorney General erroneously assumes that by failing to refer-
%x;ce Article -III, Section 2, the Act was never intended to apply to the Supreme

urt. .

Contrary to the Attorney General’s conclusion that the reference to Article III,
Section 1, “supports the proposition that the bill limits the remedial power only of
the inferior Federal courts, not the Supreme Court,” is the statement by the author
of the Neighborhood School Act:

“So what we have done on this amendment, this compromise amendment, which
is broadly supported in this Senate, would be to establish reasonable limits to tell
the Suﬁreme Court that what they have done has not worked but that the remedies
still left and provided for in this amendment are likely to work. And we believe, Mr.
lfresji%eer:lt), that that would be appropriate under the Constitution to do so.” (empha-
sis a .

“As I mentioned, there are other legal scholars, Mr. President, who believe that
Congress, under section 5 of the Fourteenth Amendment, has the power completely
to prohibit busing and further that Congress under Article III of the Constitution
has the power to withdraw jurisdiction from the lower Federal courts and from the
Supreme Court itself in ordering that busing. At S 6647 of the Congressional Record
1st Session, 97th Congress.” (emphasis added).

The plain language of the Neighborhood School Act serves as the most dispositive
statement concerning the scope of the Act’s remedial limitations. The Act explicitly
states that ‘10 court of the United States may order or issue any writ order-
ing . . .”” The Act’s addition of a new subsection (c) to section 1661 of Title 28, the
“all writs” provision of the United States Code, cannot legitimately be construed to
apply only to the inferior Federal courts. The “all writs” section of the United
States Code empowers both the Supreme Court and the inferior Federal courts to
issue writs. The Neighborhood School Act amends this “‘all writs” provision to re-
strict both the inferior Federal courts and the Supreme Court.

Furthermore, the First Judiciary Act establishes that the term ‘“courts of the
United States” includes the Supreme Court and the inferior Federal courts. This
statute which organized both the Supreme Court and the inferior Federal courts
was entitled: “An Act to establish the Judicial Courts of the United States.” No dis-
tinction was made between the Supreme Court and the inferior Federal courts in
the Act's title. Section 14 of this Act, amended and codified as section 1651 of title
28, authorized courts to issue writs as follows:

“Sec. 14. And be it further enacted, That all the before-mentioned courts of the
United States, shall have power to issue writs of scire facias, habeas corpus, and all
other writs not specifically provided for by statute, which may be necessary for the
e:f«l:rciss of their respective jurisdictions, and agreeable to the principles and usages
of law.

Section 14 of the First Judiciary Act authorized both the Supreme Court and the
inferior Federal courts to issue the aforementioned writs. There was no doubt in
1789, and there should be none today, that “courts of the United States” meant both
the Supreme Court and the inferior Federal courts.

The Neighborhood School Act’s limitation of transportation remedies in school de-
segregation cases does, in effect, remove from courts of the United States jurisdic-
tion to order a remedy in violation of the Act. Unlike the separation of powers in-
fraction found by the Court in United States v. Kline, 18 Wall, (80 U.S.) 128 (1872),
this jurisdictional removal does not require the application of a particular rule of
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decision. Instead, the Neighborhood School Act comports with Morgan’s deference to
Congress in determining “the adequacy or availability of alternative remedies.”

S8OCIAL SCIENCE EVIDENCE

It has taken over ten years for the experts to spot what the public knew intuitive-
ly: that busing doesn’t work. As now concluded by David Armor, one of the leading
experts in the desegregation process, ‘“There is overwhelming social science evidence
that mandatory busing has failed as a feasible remedy for school desegregation.”
Mandatory busing doesn’t work to integrate the schools and it doesn’t work to im-
prove the education of the childremin the schools. ’

The man who dreamed up the idea of busing to improve education of school chil-
dren, Dr. James S. Coleman of Harvard and the University of Chicago, never
thought of such busing as any more than a theory. Dr. Coleman had done a massive
study of American education in the 1960’s and his findings suggested that children
learned more and schools were stronger when children of all races attended the
same schools. If housing patterns prevented this from happening naturally, it could
be made to happen by busing children away from their neighborhood schools.

Like the good scientist he is, Dr. Coleman continued to test his throry. By 1975, he
had come with so much evidence against it that he had changed his mind. Forced
busing, he had come to believe, actually hurt the cause of integrated schools. Writ-
ing in the 1978 Issue of Human Rights Review, he said: . . . It was once assumed
that integration—at least in majority middle-class white schools—would automati-
cally improve the achievement of lower-class black children. I hasten to say that it
was research of my own doing that in part laid the basis for this assumption. It
turns out that school desegregation, as it has been carried out in American schools,
does not generally bring achievement benefits to disadvantaged children . . . it was
once assumed that policies of radical school desegregation could be instituted, such
as a busing order to create instant racial balance and the resulting school popula-
tion would correspond to the assignment of children to the schools, no matter how
much busing, no matter how many objections by parents to the school assignments.
It is not evident, despite the unwillingness of some to accept that fact, that there
are ext’gnsive losses of white students from large central cities when desegregation

occurs.

Further extensive studies by David Armor of the Rand Corporation confirmed
Coleman’s findings that mandatory busing causes “White Flight.” Parents opposed
to busing orders and able to afford it could evade those orders by moving to another
area, or placing their children in private schools. Families with school-age children
could avoid ‘moving to localities under court order to bus students. The result, as
tAx.‘ng:r said, was increasing ethnic and racial isolation in many larger school dis-

ricts. .

Busing, Armor said in a recent article in Policy Review (Fall 1981), is “Perhaps
the most unpopular, least successful and most harmful national policy since
prohibition . . . just as prohibition was not a feasible and equitable remedy for al-
cohol abuse, so mandatory busing is not a feasible and equitable remedy for school
(siegxiggat,;éon. Like prohibition, the policy is not merely ineffective, it is counterpro-

uctive.

POLL RESULTS

It is not without significance that poll after poll for over a decade since it has
become the principal remedy of school segregation reflects public opposition to
court-ordered busing by margins of no less than three to one. In most polls that op-

ition is over four to one. These opinion polls cannot be discounted because of the

lief that they reflect only the views of the white majority. Interestingly enough,
the most recent national opinion poll in which the views of the black community on
this issue were measured demonstrated that blacks disapproved of busing by a
margin of 49 percent to 46 percent. Those who strongly disapprove busing policies in
the black community outweigh those who favor it by 37 percent to 24 percent. This
result was from the NBC/AP News Poll, released June 4, 1981, which also demon-
strated that overall on}y 18 percent approve of forced busing while 76 percent
opfose. (See Appendix I for other listing of national polls.)

n the same polls that are reflecting margins of four to one against forced busing,
Americans have been asked questions such as “Do you agree with integration of
schools?”’ By an overwhelming margin of about four or five to one, Americans say,
‘““Yes, we do.” Consistently, they say, as I do, that this country is and ought to be
committed to civil rights.
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CONCLUSION

Congress constitutionally vested powers to enforce the Fourteenth Amendment
and to regulate the jurisdiction and forms of remedies of the courts of the United
States provide ample support for the restrictions on the use of busing remedies pre-
scribed by the Neighborhood School Act. Such legislative action, instead of constitut-
ing an intrusion on the judicial domain, is rather a health exercise of Congressional
powers in the political scheme envisioned by the Constitution. If the protective
system of checks and balances is to retain its vitality in our constitutional system,
congressionally legislated remedies for denials of equal protection must be accorded
substantial deference by the courts. This is particularly true where, as in the case of
the Neighborhood School Act, the enactment is strongly supported by provisions of
the Constitution independent of the equal protection clause. Congress is uniquely
competent to determine the factors relevant to the right to a desegregated education
and 'in resolving the conflicting considerations concerning the scope of remedies.
The judgment of Congress as to necessary restrictions on the use of busing as a
remedy should thus be upheld.

ArPENDIX I—PoL1S

NATIONAL POLLS \

The Gallup Poll (October 8-11, 1971)
In general, do you favor or oppose the busing of Negro and white school children
from one school district to another?
Favor: 17 percent; oppose: 77 percent.
The Gallup Poll (November 197})
I favor busing school children to achieve better racial balance in schools.
Favor: 35 percent; oppose: 65 percent.
The Gallup Poll (May $1, 1975)
Do dyou favor busing of school children for the purpose of racial integration or
should busing for this purpose be prohibited through a constitutional amendment?
Favor: 18 percent; oppose: 72 percent.
The Gallup Poll (February 5, 1981)

Do you favor or oppose_busing. to achieve a better racial balance in the schools?

[In percent)
Favor Oppose  No opinion
National...................... : 2 12 6
T Bt et 17 18 5
Black “ OO TSROSO 60 -30 10

" The Harris Survey (July 8, 1976)

Do you favor or oppose busing children to schools outside your neighborhood to
achieve racial integration?

[In percent}
= Favor Oppose
All oo isssas b RS S S SRR AR RSB RSB RO 14 81
Whites............oreenvrrenns 9 85
Blacks......... . et 38 51

The Harris Survey (March, May, August 1972)
Would you favor or oppose busing school children to achieve racial balance?
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{In percent)
Favor Oppose
March.......coeeveirensirens 20 17
May....oooeinnceniione 14 81
LLYTT-11% SO 18 76

The CBS News Poll (August 22, 1978)

What about busing? Has that had a good effect, a bad effect or no effect at all on
the education of the children involved?

[In percent)
Al Parents White Black
BOOG.........corerenscrvenmrerscnmsisessisssissss sttt ssssesss st ssisssmsses s essanersss 12 12 9 35
B .....ooeeeveecccsercrcssrie s bR 50 48 54 27
NO €ffeCt ....oeoreereerere i 18 20 18 19
DEPEADS ......ooooorervvrrisisseesene s ssarsinas 5 4 4 1
No opinion 15 10 15 12

The NBC/AP Poll (June 4, 1981)

Do you favor or oppose busing of public school children to achieve racial integra-
tion?

{In percent)
Al White Black
SHONGIY FAVOT .......ooovovvvcessvieecimssissssssssssssssesascsssssisasssssesssssessassssosesses 8 6 24
MildlY FBVOT.....ovvovvevesoneesensessssmmmmenssssssssssssssssessessssosesss . 10 8 2
SHIONBY OPPOSE........vvcooeerieresievcssssmsrasesssssssss st ssssseessesssses s ssssssssssssssssessasssssessssssses 61 65 37
Mildly oppose i —————— oot 15 15 12
Not sure S 6 6 5
. LOCAL POLLS

The California Poll (conducted statewide throughout California, September 21, 1979)
Do you favor or oppose school busing to achieve racial balance?

[In percent)
F F
strz\c'wgly } modaemely mmly m
State.. o 8 10 18 60
Whites 5 8 19 64
Blacks..... 31 19 16 KYJ
_ Hispanics 12 12 16 57

The Boston Globe Poll (June 2, 3, 1980)

Has court-ordered busing in Boston's public schools generally resulted in better or
worse education for black children?
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[in percent]
Bt Worse MMM pont koow
Greater Boston.... 17 28 36 19
Whites.......... e . 16 29 36 19
Blacks (Boston) ... . . 18 10 56 16

Would you prefer to spend tax money to improve public schools in largely black
ggi%};l;grgoods, or have black children transported to schools in largely white neigh-
r 87

[In percent)
Improve Transport ~ Don't know
Greater BOSION..............covreinimesssssssesssssssesrssssanans 80 10 10
WHILES...ooovurni s rcssmianssns s sssssssssasnnsens - 80 9 11
Blacks N 81 9 10

The Los Angeles Times poll of November 9-13, 1980

Do you approve or disapprove of forced busing to achieve racial integration?
Approve: 18 percent; disapprove: 75 percent; not sure/refused: 7 percent.
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NEw INCENTIVES FOR DESEGREGATION
THE MAN WHOSE RESEARCH LED TO BUSING REVERSES HIMSELF

(By James S. Coleman)

First, it was assumed that elimination of school segregation, whether that segre-
%?tion had been created by dual systems in the South or by gerrymandering in the

orth would eliminate all racial segregation in education.

Any knowledge of urban areas and of urban residential segregation along ethnic,
income and racial lines leads immediately to the recognition that most segregation
in urban areas is due to residential patterns.

Second, it was once assumed that integration—at least in majority middle class
white schools—would automatically improve the achievement of lower class black
children. I hasten to say that it was research of my own doing that in part laid the
basis for this assumption.

It turns out that school desegregation, as it has been carried out in American
schools, does not generally bring achievement benefits to disadvantaged children.

Third, it was once assumed that policies of radical school desegegation could be
instituted, such as a busing order to create instant racial balance, and the resulting
school populations would correspond to the assignments of children to the schools—
no matter how much busing, no matter how many objections by parents to the
school assignments.

It is now evident, despite the unwillingness of some to accept the fact, that there
are extensive losses of white students from large central cities when desegregation
occurs. To be sure, these losses are only extensive when the proportion of blacks in
the city is high, or when there are predominantly white suburbs to flee to, or both.
But again, this is not the point, for in all large' American cities, one of these two
conditions holds, and in most, both conditions hold. Any desegregation that is to
remain stable must involve the metropolitan area as a whole, and it must be a plan
in which the coercive qualities are outweighed by the attractive ones. There are
many school policymakers and many courts (still operating under the fiction that
constitutionality requires racial balance) that have not recognized this. As a result,
harmful school desegregation policies are being implemented in American cities.

Mr. KAsTENMEIER. Senator Johnston, I compliment you on your
able presentation, and your able advocacy of your amendment.

We have a vote on. Let me inquire whether you are free to
remain?

Senator JOHNSTON. Yes, I am, Mr. Chairman.

Mr. KasTeENMEIER. That is fine; I think in that event, we will
take a 10-minute recess to vote on the House floor. I encourage
members to return as promptly as possible to hear Senator John-
ston.

We thank you.

[Recess.] -
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Mr. KASTENMEIER. The committee will come to order.

I would like to conclude certainly with Senator Johnston and
possibly other witnesses before there might yet be another vote.

The Chair would only like to say that the last comment of Sena-
tor Johnston may seem to be well taken.

Although it has been pointed out that the Department of Justice
authorization passed by the House Judiciary Committee has been
pending in the Senate for 1 year, indeed held at the Senate desk,
this bill was in fact referred to the subcommittee in April, 2
months ago. But the Chair has announced the Chair’s intentions -
with respect to hearings in the matter, and I am sure that this
matter can be, one way or another, reconciled by members of this
subcommittee, bl)i members of the Judiciary Committee, and by
Members of the House.

I was impressed, Senator Johnston, that you have clarified the
situation with respect to whether the proposed bill or amendment
reaches the Supreme Court of the United States.
~ Clearly I think a reading of it that all Federal courts would in-
clude the Supreme Court of the United States. How is it that the
administration went so far wrong as to conclude that it did not
apply to the Supreme Court of the United States?

enator JOHNSTON. Mr. Chairman, I cannot speak for the admin-
istration. I was pleased with their result. I almost totally disagreed
with all of their reasoning along the way. I thought they were just,
frankly, flailing and clutching for little bits and pieces of evidence
on which to reach a Ijudgment that they wanted to reach.

It is quite clear, I think, that it does reach all courts. Court of
the United States has a clear and distinct meaning under the stat-
utes, and under the Supreme Court history, it means all courts of
g:)e rI{nited States, including the court of appeals and the Supreme

urt.

Mr. KAsTeENMEIER. You don’t feel that this should be clarified by
further amendment?

If it might lead the Justice Department astray, might it not lead
others astray on the question?

Senator JOHNSTON. I think the history is quite clear, Mr. Chair-
man, and I think the words of the amendment are. There was an
oversight in failure to cite section 2 of article 3, and I think that is
what the Justice Department refers to.

The bill, as originally drafted, when I put in the Neighborhood
School Act before the Judiciary Committee, referred only to section
5 of the 14th amendment. It was by, in effect, a floor compromise, a
compromise on the floor, that we added-article 3.

I didn’t draft that and, frankly, I was even unaware that they
had failed to reference section 2, but it is very clear that it affects
all courts, and I said so in my opening statement, and I said so
throughout the legislative history of the act. I have referred to
some of those statements in my written statement.

Mr. KASTENMEIER. One provision that may strike some as mis-
chievous is the one that enables the Attorney General to reopen
settled cases. I admit that a settlement may be very painful for
many school districts, but, years JJast litigants have reached some
accommodation with the law, and finality occurs. Under this bill,
one could find the whole matter reopened and heaven knows what

20-399 0 - 83 -
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disposition made. Wouldn’t the aftermath of all these attorney gen-
eral suits be even greater chaotic situations? .

Senator JOHNSTON. Mr. Chairman, there would be no chaos at
all. Indeed, in California, the whole school system was done and
undone in successive years, and without that great chaos.

That which the courts have done, they can undo. If it is working.
If it is, as I read one letter to the editor, I believe it was in Alexan-
dria, Va., where one letter said, “Our system is working well,” they
need not change it. We are not ordering the school board to
change. All this bill does is to expunge the mischievous court order.

In the absence of the court order, if the school board wants to
but beyond these limits, they may do so, and we do not reach that.
That is where those decisions ought to be made. It seems to me.
that those decisions can be much better made now in light of the
evidence as to whether they have worked or not worked.

Mr. KASTENMEIER. But is that an adequate legal test, whether or
not a system is working or not?

Subjectively, of course, some parents in almost any system will
complain and, if they can get the ear of the Attorney General, per-
haps challenge the existing system?

nator JOHNSTON. That is exactly what the Supreme Court said
ought to be the test, that it promises to work. That was the phrase
used, I think it was in Green case, the landmark case.

Mr. KASTENMEIER. But you have also said that the Supreme
Court will not have jurisdiction to order a remedy, which goes
beyond a certain point in terms of limitations. Also, you have indi-
cated that the Supreme Court presumably is not following its own
Swann case guidelines to knock down egregious schoolbusing plans
ordered at the local district level.

Senator JoHNSTON. That is correct, Mr. Chairman. After sayin
that this was the test, that there are limits and stating in broad,
general terms what those limits are, they failed then to go back
into individual cases and spell out what those limits should be.
That is why the Congress has in such a peculiarly and particularly
pr%per role, not only constitutionally but factually and practically,
to draw those limits.

I want to reemphasize, Mr. Chairman, that we do not reach all of
those other powers—zoning, magnet schools, majority to minority
transfer, other quality education programs, teacher assignments
the power to require that new schools be built in an area that will
maximize integration rather than minimize it, prohibit the closing
of schools for racial purposes. All of those powers we do not affect.
We affect only that one limited power, and then not completel the
power to bus. We simply put limits on one remedy, leaving all the
other remedies in place.

Mr. KASTENMEIER. But presumably the courts are finding these
gpherllr%medies in some circumstances to be inadequate constitu-

ionally? .

Senator JoHNSTON. Mr. Chairman, there is no doubt that courts
do find that they are adequate. The problem is that they don’t
focus on whether busing is adequate, or whether busing is proper, ..
or whether it achieves its role.

I might say to the distinguished Member from Massachusetts,
from Boston, Mr. Frank, that I quoted earlier the results, or at
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least what Newsweek referred to in Boston. Perhaps you know that
situation better, but it seems to me that it does not work when half
the white students leave the school system, when polls show that
77 percent of the black children, according to the Boston Globe
g)ll, want freedom of choice, they no longer want forced busix;g.

ow, that ought to be an adequate test of whether it has worked.

Sometimes, the Supreme Court can make an order but they can’t
enforce it. Unless they are willing to get the bus police out to grab
people up and physically put them on the buses, they just won’t go.

In Forest Hills, in Rapides Parish, where they ordered the school
closed, a brand new school, and ordered those kids to be bused over
25 miles, that a poor section of my State, yet over 60 percent—
blacks and whites by the way—refused to go. You cannot order
pegyle to do that which they refuse to do in a free sociei(;iy.

r. KASTENMEIER. At this point, I would like to yield to my col-
leﬁue. The gentleman from Illinois, Mr. Railsback.
r. RaiLsBack. Thank you, Mr. Chairman.

I want to thank the Senator for his very helpful statement.

I would like to get back to the question of the chairman relative .
to the ap'flication of the Supreme Court. Notice that in the Depart-
ment of Justice letter to Chairman Rodino, on page 6 they refer to
a colloquy engaged in by Senator Hatch, and I am wondering if you
are familiar with that, where Senator Hatch specifically says that
it does not apply to the power of the Supreme Court.

Senator JoHNsTON. Mr. Railsback, there was a great deal said
during those many-months. To my knowledge, the question was
never asked: Does that apply only to the Federal district courts, or
does it apply to the Supreme Court as well?

I made clear in a number of statements that this applied to all
Federal courts, and the plain words of the amendment itself apply
to all courts. The focus has, of course, been on the Federal district
courts because it is at that level that the orders are actually made.
The Supreme Court declares the broad principles, and the actual
writs are almost always, in fact are always, to my knowledge,
issued by the Federal district courts.

It was only in that sense that there was a special focus on the
' Federal district courts. But I think it is clear what the act does and
intends to do, and what the words of it say.

Mr. RaiLsBACK. Is it your view that this power of the courts has
generally been used in respect to remedying cases of, say, invidious

iscrimination, or violations of the Constitution?

;n other words, have their actions generally been simply remedi-

Senator JoHNSTON. Mr. Railsback, as you know, they have this
distinction, which may have made sense at one time, between de
jure and de facto segregation.

De facto segregation was that which occurred innocently, tradi-
tionally, historically, by neighborhood patterns and that sort of
thing. De jure was that which had its origin in a policy of the
State. That might have made sense in 1954, or even in the 1960’s.
It doesn’t make sense any more.

Busing should not be a punishment, and it has been, in effect,
used as a punishment, for children who were not even born, whose
parents were not even adults or certainly not policymakers at the
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time that the invidious discrimination may have been done in the
first place.

Mr. RansBack. Yes.

Senator JoHNSTON. So, when we talk about invidious discrimina-
tion and de jure segregation, it just doesn’t make any sense in the
context of America in 1982. There should not be a distinction be-
tween the two.

Mr. RansBack. I guess what really troubles me a little bit is in a
unique case, where there really has been or where there is evi-
dence of invidious discrimination, and there are no other remedies,
in that case do we really want to deprive the Federal court, includ-
ing the court of last resort, the Supreme Court of the United
States, of a right to use that which should be, I agree with you,
seldom used if there are any alternatives which might work or
likely would work better. ‘

You know, I am really troubled that we may be setting a prece-
dent by inhibiting or restricting the Federal courts’ jurisdiction in
this area, which could lead to us restricting it as well in other
areas.

This leads me to ask you, inasmuch as apparently Mr. Coleman
and others have changed their mind about the desirability of
busing, I wonder if we might not be better advised, if we feel
strongly that busing has not worked as well as many people had
hoped, to simply have a sense-of-Congress resolution expressing the
sense of Congress that at one point, we agreed with the courts that
this might be a very desirable remedy. It has not proven to be as
valuable as we had once hoped. Therefore, it is the sense of this
Congress that busing should be used only as a last resort, and very
seldom used.

That gets back to your opening statement, where you pointed
out, just as I pointed out, that it was well intended, it was well mo-
tivated, but that now some courts feel constrained to use it. Maybe
it would help if we had a sense-of-Con%'ess resolution, but without
setting that é)recedent, that we might be setting, of restricting the
Courts’ jurisdiction?

Senator JouNsTON. I think you have asked some very key and
important questions. Let me answer each one.

You say, what happens when you really have invidious discrimi-
nation, and busing is the only way to remedy that? First of all,
what do you mean by invidious? .

If you mean simply that you don’t have racial balance, I assume
that the lack of racial balance would not by you be considered to be
in itself invidious discrimination. If all you are talking about is the
lack of racial balance, then I think it is clear, with or without
busing, you are not going to be able to get a proper racial balance
unless you are going to put troops out and require people to go to
school, and nobody has suggested that.

If you are talking about a policy of racial segregation, there are -
adequate remedies for that. That was prohibited before the act was

assed, and will be prohibited after the act is passed, if it is passed.

ere are plenty, plenty of remedies to deal with invidious discrim-
ination, as I think you mear it. .

. The point is, though, it is impossible to get an adequate racial

balance if you have an imbedded black school deep in the black



49

community, or an imbedded white school deep in the rural sections
of Rapides Parish, La. Yes, you can order a kid to be bused 46.8
miles, but he is not going. There is just some imbalance that natu-
rally is going to occur, that if undertaken today would be consid-
ered to be de facto segregation.

Second, is this a precedent for other constitutional rights being
prohibited, no more than Congress set a precedent with article 3,
and a whole host of other things. I think that the power I would
like to see invoked here is article 5 of the 14th amendment.

Would we succeed by just passing a resolution? The Supreme
Court should have gotten the message already. I have attached to
my statement a number of polls that stretch back over a period of
10 years, and by margins of 3 to 1, and usually by margins of 77
percent to 17, 72 to 18, et cetera, the American public has been on
record, and I think the Congress has been on record, and the Su-
preme Court has not gotten the message. It is time for us, it seems
to me, to exercise our power under section 5.

Mr. RaiLsBack. I know we have a vote, Mr. Chairman, but if I
could have one more moment.

Is your language meant to apply in the case of de jure segrega-
tion as well as de facto?
. Senator JOHNSTON. In limiting the busing order, yes. Again,

invidious discrimination, as you describe it, can be totally extirpat-
ed by all these other remedies involved. There can be no official
policy of segregation, or anything that permits segregation.

Mr. RaiLsBACK. I still think that what you are asking us to do is
to take away the right of some injunctive relief for constitutional
violations, even if it were a de jure violation.

Senator JOHNSTON. Most of the school boards have been under
court order for 20 years, so what difference does it make whether it
is de jure or de facto? They have been following these orders for 20
years.

Mr. RaiLssack. We are talking about prospective violations as
well as historical violations.

Senator JoHNsTON. We have the remedies to deal with those.

Mr. RAILSBACK. But you are taking away what I think—what I
thlipl; has been the most important remedy, and that is injunctive
relief. .

Senator JoHNSTON. We do not take away injunctive relief.

Mr. RAnsBack. You are limiting the injunctive relief. I am con-
cerned about busing, but I am very much concerned about taking
this step which limits the role of even the Supreme Court to deter-
mine constitutional questions and remedies that should be availa-
ble. I am_concerned about that.

Thank you very much.

Mr. KASTENMEIER. If the §eentleman has completed, the other
members have questions of Senator Johnston. Can we prevail on
you to stay a little longer? -

Senator JoHNsSTON. Yes. ‘

Mr. KASTENMEIER. In which case the subcommittee will recess for
10 minutes.

Recess.]

r. KASTENMEIER. The subcommittee will come to order.
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. Thi Chair will recognize the gentleman from Massachusetts, Mr.
rank. :

Mr. Frank. Thank you, Mr. Chairman.

Senator Johnston, first of all, I would like to have your opinion
of the Attorney General’s opinion, which I find somewhat shaky.
The Attorney General has told us that the bill is constitutional,
and it does not appear to be, and we may have to do something to
correct that. ‘

We have talked about one specific difference, which is limiting
the ability of the Supreme Court. There is another point of differ-
ence on page 2 of the letter to Chairman Rodino, which says that
neither the text of the bill nor the legislative history appear to sup-
port the conclusion that it requires an automatic reversal of any
outstanding court order. Do you have that letter?

Senator JOHNSTON. I don’t have that letter, but I remember what
he said. There is nothing automatic about these court orders.
Under this bill, the reversal of a court order would have to follow a
hearing, it would have to follow the filing of either an original
complaint or an intervention, which could be done either by those
who are bused or by the Attorney General. .

Mr. FrANK. I understand, but I don’t think that is exactly what
he means. The Attorney General is assuming that the bill requires
a court order straight away. As I understand it, it would be the
case that if the proper aggrieved parties or the Attorney General
took the case to the appropriate court, that court would be com-
pelled by the oath of the judge to reverse any order that did not
comply with the bill; is that correct? v

Senator JouNsTON. To modify the order.

Mr. Frank. To modify the order if it didn’t comply with the bill?

Senator JoHNSTON. That is correct.

Mr. Frank. That is how I would raise an automatic reversal. I
think that is what he means.

The bill would compel a judge, acting in good faith, to cancel any
part of the order which is not in compliance with the bill. That ap-
pears to me to be the provision that the Attorney General describes’
as attempt to exercise direct control over a court order, and that
would raise constitutional problems.

Senator JouNsTON. I don’t know what constitutional problems he
is talking about, other than he refers to the footnote in the Katzen-
bach case that I have talked about and treated that as subtle law,
when it is simply dictum within dictum in a footnote. It doesn’t
answer the question at all. -

If that is what he is talking about as a constitutional problem,
then it is not a constitutional problem in my judgment.

Mr. FRANK. Let me say again, with respect to this letter, in his
first statement, in the second paragraph, -the first substantive
matter is stated to the chairman, “It is important to note at the
outset that this does not discharge jurisdiction from the Supreme
Court.” You say that he is wrong about that.

Senator JouNsTON. He is wrong.

Mr. FRANK. Have you discussed the bill with him, and has that
changed his opinion of the constitutionality?
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Senator JoHNSTON. I have not discussed the bill with him at all.
The Attorney General did not want to rule on it, and I think he
found a way——

Mr. FrANK. I think he reads quicker than he writes. He seems to
me to rule out pretty heavilirK on his interpretation.

Senator JOHNSTON. I think if you assume that he has the i)ower
to assess the jurisdiction of the district courts, he has similar or
identical power to affect the Supreme Court’s jurisdiction.

Mr. FRANK. You don’t think that it would be a constitutional
problem for the Attorney General? -

Senator JOHNSTON. I can’t conceive of how he can say he has the
power to affect the district courts——

Mr. FRANK. Why would he have gone to such tortuous lengths to
arrive at that conclusion?

Senator JouNsTON. That is a good question. ,

Mr. FraNk. I appreciate your candor, and perhaps it is catchy.
Perhaps the Attorney General was instructed to come out with an
opinion that the bill was constitutional, and apf()arently the only
way he could do that was to mention this. It makes me a little bit
nervous about what they would do if they had to confront the bill
as is. :

Senator JOoHNSTON. Candidly, let me say that under article 3 you
cannot affect the jurisdiction of the Supreme Court if to do so
would take away constitutional rights. Numerous parties, including
the American bar association, feel that the power under article 3 is
complete, but I have never heard anybody say that there is a differ-
ence between the reach of Congress under article 3 as it applies to
districts courts and as it applies to the Supreme Court. Those
powers, I think, are coterminous and there is no reason to distin-
guish between the two. ‘

Mr. FRANK. My recollection is that the American Bar Association
certdinly opposes this bill, they submitted a letter to us from Pro-
fessor Sager that raised constitutional objections. At least, the most
recent American Bar Association statements I have didn’t seem to
support that full reach of power ascribed to article 3.

nator JOHNSTON. I think what they say is that we have the
power to do it, but it would be improper to do it.

Mr. FraNK. I think that the opinion that Mr. Brink sent along is
in fact the first thing you said, that there is no power, if the power
would lead to the abrogation of a constitutional right.

Let me ask another question, and it is about the Kline case, it
seems to me to be the most serious precedential problem that you
raise. While your statement seems to me in general well argued,
frankly on page 13 the reference to Kline seems to be a little ipse
dixit, saying that this jurisdiction does not require the application
of a particular rule or decision.

MK reading of the Kline case, and it is cited by Professor Sager
in the letter that Professor Brink of the bar association sent us,
they read the Kline case to be a problem for you, saying that you
may be able to take away the whole class of cases, but once the
courts have got the whole class of cases, you cannot tell them how
they are going to decide, and you can’t say that a particular
remedy is not available to them.

Senator JOHNsSTON. We don’t tell them how to decide at all.
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. Mr. FrRaNK. You tell them that a particular remedy is not availa-
e.

Senator JOHNSTON. That is correct, and that has been done a
number of times, you know, in the labor cases in the Norris-La-
Guardia Act. To quote Professor Hart, I think from Harvard Law
School, he says that to take away one remedy and leave the others
is permissible, it is the taking away of all remedies that is constitu-
tionally proscribed.

Mr. FrRANK. I am going to finish up in a couple of minutes.

This goes back to the question that Mr. Railsback asked before. If
there was a case of de jure segregation, and a court felt that busin
was essentially to eradicate that, you don’t see that as a problem?

Senator JOHNSTON. You see, you frame a question that there is
de jure segregation. If by de jure segregation, you mean a school
system whose racial assignments initially, prior to 1954, were State
enforced——

Mr. FrRaNk. And were subsequently gerrymandered, et cetera, as
the courts have found—1I should say, by the way, I tried very hard
in the last redistricting to get a piece of the city, and I didn’t get it.
If I didn’t get, I am not going to take responsibility for it either,
the good comes with the bad. So, I don’t represent any part of the

city.

ﬁowever, there was a finding in that case, I think a fairly clearly
documented one, that the school committee had, in fact, by official
action segregated the schools of the city.

Senator JounsTON. If there continues to be an official act, if
there continues to be de jure segregation, then you don’t need
busing to get rid of that. You do awaK with that official act, that
official act which would generally be the assignment of children on
a racial basis in order to segregate the schools.

Mr. FrRaNk. What happens if the physical construction of schools
sets the pattern?

Senator JOHNSTON. You can still get to that. That remedy is not
disturbed by this act, and is well established. - :

Mr. Frank. If the construction of schools is deliberately placed to
make it very hard to integrate without busing, you would still
would say, no busing, under your bill?

Senator JOHNSTON. What do you mean?

Mr. Frank. If the school board built the schools in a way to
make it very difficult, in a way that if you complied with your bill
the nearest school for everybody would mean a lot of—— _

Senator JoHnsToN. The courts presently have the power, which
we do not affect, we do not take away the power, to prohibit a
school from being bused so as to perpetuate segregation.

Mr. FraNK. I am talking about a situation where they built the
schools, knowing the population, in a way that would make it very
difficult to integrate them without some busing. Would you raze
the school in order for a new one to be built?

Senator JoHNSTON. If you are talking about the situation where
" you cannot get racial balance, other than by busing because——

Mr. FrRANK. Because the school was deliberately built to make-in-
teﬁration difficult. The finding in Boston was that they built the
schools, and did some other things, to try and make it difficult. For
the last 15 years the schools were built in racially isolated pockets
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of the city, so that you could not integrate them unless you razed
some schools and built new ones, or had busing.

Senator JoHNsTON. The bill frankly recognizes that there are
areas of racial patterns of housing, where you cannot achieve a
racial balance with this bill because we restrict the busing.

Mr. FraNk. I appreciate that, but I am talking about the hard-
cases that we have to deal with and perhaps it is going to happen
very rarely, but I think we have to know the reach of the bill.

If the school board, knowing the racial pattern of the city, built
schools so as to foster racial segregation, that would be a de jure
situation.

Senator JOHNSTON. I can’t understand how that could happen be-
cause it has been the law of the land for a long time that that was
prohibited, and there are remedies to prohibit that.

Mr. Frank. I understand, Senator, but the law is .not always en-
forced everywhere automatically all the time, and you have had
such situations. Let’s talk about some of the existing cases. Your
bill would cancel those parts of existing orders which bus excessive-

Senator JoHNSTON. It would cancel the court order, but it
&oulclln’t cancel the plan if the school board wanted to undertake

e plan.

Mr. FraNK. But we are talking in some cases of the school board
that segregated in the first place. I think that is a problem we have
to deal with. There are cases where, by a combination of racial seg-
regation in the way they built public housing through official
action, which is part of the problem of official actions, and certain-
ly in building the schools, where you could have had a de jure situ-
ation-that would be very hard to correct without transportation.
That, I think, would be the constitutional problem as to whether a
right could ever be vindicated if this particular remedy was taken
away. -

Senator JOHNSTON. There will be some situations where if you
define the right as to be a right of racial balance, you can’t get per-
fect racial balance with or without this bill.

Mr. Frank. But I am saying where de jure action took place,
where schools built, as was the case in many parts of the country,
in racially isolated areas.

Senator JOHNSTON. As I said, you will not have a perfectly bal-
anced school system with this bill, there is no doubt about that.

Mr. FrRaNK. There would be some elements of de jure segrega-
tion, the deliberate building of schools in racially segregated areas, -
that would be put, I think, somewhat beyond reach by this particu-
lar piece of legislation.

Senator JOHNSTON. There have been adequate remedies.

Mr. FraNk. What is the adequate remedy where the school board
has built a pattern of segregated schools physically, other than
razing the school.

Senator JOHNSTON. It depends on when it was done. I mean, the
original sin starts somewhere. Are you talking about that which
was done in the 1930’s or the 1940’s, or are you talking that which
was done in the 1960’s,

Mr. FRANK. In the 1970’s.
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Senator JOHNSTON. If it was done in the 1970’s, it was done ille-
gally, when it was already prohibited, -and there were adequate
remedies at that time.

Mr. FRANK. But somebody may not have invoked the remedy at
the right time, and I don’t think that ought to be a perpetual estop-
pel against somebody then saying we are going to remedy it.

Senator JOHNSTON. I just can’t answer your question as to build-
ing a school with the specific intent to foster segregation that has
been done in the last 10 years. I just can’t conceive of that. All of
my school boards have been under orders since the mid-1960’s, so I
can’t conceive that they would do that. In Boston, maybe you have
not been under order until 1972, when that order was achieved,
and maybe we ought to have a different rule for that, I don’t know.
But that is really not a problem, at least not throughout the South.
In the South we have been under orders for 15 years on the aver-

age.

Mr. Frank. Thank you, Senator.

Mr. KAsTENMEIER. The Chair would like to yield to the gentle-
man from Virginia, Mr. Butler.

Mr. ButLiERr. Thank you, Mr. Chairman. )

I, too, want to thank you Senator for iyour comprehensive testi-
mony and your dedication to this issue. I don’t want you to think
that my questions are hostile. I think I am sympathetic with what
we are trying to do here, but I do have real reservations in one
area, which you touched on briefly a moment ago, about whether
you can in fact limit this legislation so as not to affect school board
ordered .busing, even though that is clearly what you want to do.

If 1 am right, as a practical matter, you can't exempt school
board ordered busing from this legislation. This legislation would
effectively require many jurisdictions to alter present school trans-
portation systems, having nothing to do with integration, and I am
not sure that is what we want or need to do. -

For example, assume a child wishes to contest, or his parents, or
whoever the appropriate contestant is, the action of a school board
ordering busing on the ground that it is unreasonable to him or
her—too far, too long, or any other thing. Under your amendment,
could the Federal court enter an order supporting the school board
orderi).fl\;en though it is contrary to the limitations set forth in
your bi
- Senator JOHNSTON. The court could not exceed the limitations in
my bill, the school board could.

Mr. BurLER. But if the school board’s order were challenged in
the Federal court, then the Federal court would have to decide
whether- the school board’s order would be enforced or not. Is it
your answer that under those circumstances the school board order
would have a superior-standing than the court order?

Senator JoHNsTON. The school board is not a court order. It is a
plan undertaken pursuant to State law, and we do not disturb that
Fower. That is the very essence of the bill, Mr. Butler, that the
itically elected members of the school board ought to have full
reach and full power, subject only to the limitations of this bill,
and subject also to the limitations of the 14th amendment as en-
forced by remedies other than this bill, and there are plenty of
other remedies.
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I might invite the attention of the committee, by the way, to the
bibliography I put in the back on alternatives to busindg. e have
an appendix there of some 10 articles on showing the different al-
-ternatives, such as magnet schools, and so forth. So, there are
plenty of alternatives.

Mr. BuTLER. I am satisfied with the alternatives, and I am satis-
fied that local school boards ought to have the jurisdiction and the
authority to do whatever they think is appropriate, including
busing 20 miles if that is what they want to do. But I still have
doubts about what happens when that school board order is chal-
lenged in the Federal court.

Senator JounsTON. How would they challenge the order?

Mr. ButLERr. They would challenge it on the ground that it is un-
reasonable.

Senator JOHNSTON. Let's say that they are challenging it under
the Swann decision, then that is the law, and this bill doesn’t
change that law. But if they are challenging it under this amend-
ment, there is no such challenge to be made because this amend-
ment, this act applies only to orders of Federal courts, and does not
reach a plan of a school beard: : ~

Mr. BUTLER. So, your answer is that the school board issue would
not get to the Federal court.

Senator JOHNsTON. That is correct, not under this act.

Mr. BuTtLkr. I thank you for your answer, but I have some reser-
vations about it.

What is your view as to the authority of Congress by statute to
authorize States to establish racially segregated systems of educa-
tion? I am referring to the footnote, which you have elevated to the
status of a dictum on a dictum, in which the court said, for exam-
ple, an enactment authorizing the States to establish racially segre-
gated systems of education would not be a measure to enforce the
equal protection clause, and so forth.

What is your view as to the authority of Congress by statute to
g'utl}’orize tates to establish racially segregated systems of educa-

ion?

Senator JoHNSTON. Congress clearly could not do that because
Congress there would be getting to a right and not simply to a
remedy. In other words, what we are doing under this act, we are
not taking away from the right at all. Remember the right.is to be
free of discrimination, to have a plan that works and works now to
dismantle the dual school system root and branch, to use various
’ p.hrl'le;;ses the Supreme Court has used. That is the constitutional

right.

r. BUTLER. So, you are not questioning what the footnote has to
.say about Congress has no power to restrict, abrogate, or dilute
these guarantees.

Senator JoHNsTON. That is correct. All I am saying is that it begs
the question. It doesn’t answer the question, it simply begs it.

Mr. ButLER. It begs an answer, too. Could you provide us with a
footnote as to just where do you draw the line as to when Congress
restricts, abrogates, or dilutes the constitutional guarantees?

What I am wondering about, aren’t there situations where court
ordered busing could be construed as a restriction, abrogation, or

dilution of a constitutional guarantee, or the granting of one?
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Senator JOHNSTON. As the courts have many times said, there is
a balancing of the interests here. As long as Congress is reasonable,
the ’;:ower of Congress extends, as the court said in Oregon v.

' Mitchell, to the full reach of the necessary and proper clause,
which is to say that we can find facts just as long as the facts are
not arbitrary or unreasonable.

But we don’t have to depend on the broad reach of that power. It
seems to me that the facts that I have found in this bill are not
only not arbitrary, but they are almost irresistible. 1 have not
heard, as I said, in months of debate on the floor of the Senate
anyone who would defend long distance busing.

o one said, “You say that James J. Coleman and David J..
Armor, and this long list of expert witnesses, say that it doesn’t
work.” They don’t say, “Our experts say it does.” They don't pro-
duce any experts, because those experts that existed have either
been discredited or have changed their mind. It just doesn’t work.

Mr. BuTLER. Is it your perception of it that the record really
doesn’t have any defense of busing as a constitutional guarantee?

Senator JoHNsTON. That is correct. Busing was never a constitu-
tional guarantee. It is the being free of discrimination that is the
constitutional guarantee. All we are saying is, when you overuse
this busing remedy, that not only doesn’t it work, but it is counter-

roductive. It hurts education. It is turning my school systems, as
it already has, from a majority white to majority black. Mr. Frank
can tell you what has happened in Boston. Others can tell you
what has happened elsewhere in the country.

It is not because the American public is a bunch of racists and
bigots that for 10 years they have been against busing by margins
of 2% and 3% to 1. The American public is not like that. They
have seen it work in the field. They know it doesn’t work in Baton
Rouge, La., in Rapides Parish, La., and elsewhere across this coun-
try. It is a great idea, conceived with the noblest of ideas, conceived
by the best meaning people, but it just doesn't work.

The limits that I have put of 5 miles and 15 minutes may not be
the best limits. They may not be exactly right in every situation,
but I can tell you that they are a whole lot better than what they
are doing right now. Those courts out there are going without any
limits at all.

Can Kou imagine a 6-year-old child for 1 hour and 15 minutes.
Well, they are ordering a lot of those being bused. That is a one-
way trip in Baton Rouge right now, and who can defend that.

Mr. ButLEr. Mighty pretty country around there.

Mield back, Mr. Chairman.

r. KASTENMEIER. The Chair yields to the gentlewoman from
Colorado.

Mrs. SCHROEDER. I thank the chairman, and I thank the Senator.
I am sorry that the morning has been so crazy.

I guess my problem is that I come from an area where they
found de jure segregation, where the school board just kept chang-
ing the lines, and under the busing order there ended up by being
less busing, according to the statistics, than there was before.

I don’t quite understand what your position is on that. If they
find de jure segregation, and they find that a school board has in-
tentionally been changing the lines to keep the schoels of one
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racial mix-or another, did I understand you to say that it would be
all right to use busing in that case?

Senator JoHNSTON. What I have said, it is not only perfectly all
right, it is constitutionally required that you draw your lines in an
indiscriminatory manner. So, if the school board has gerryman-
dered its lines. Those lines today have to be drawn in an indiscrim-
inatory way. After this act passes, if it does, they would have to be
drawn in an indiscriminatory way.

Mrs. SCHROEDER. So, you are only going after de facto.

Senator JOHNSTON. You see de jure means different things in dif-
ferent parts of the country, I guess. It means original sin in the
South. It means that which school boards did prior to 1954, or cer-
tainly prior to the early 1960’s, because since that time we have all
been under court orders. So, that which has happened since that
time has happened with the concurrence and at the order of the
courts.

Mrs. SCHROEDER. I guess my problem is that my understanding of
the Brown case was that it was the original antibusing case, be-
cause in the Brown case the young woman suing wanted to go to
the school across the street and couldn’t because-she was black and
the school was white, and she was being bused to a black school, if

I recall the facts correctly.

So, where you start in 1954 was with a case which was to lessen
busing, because you were using busing to keep the schools separate
but equal, which the Supreme Court said no.

My confusion, No. 1, is, what remedy does the court have if a
school system is doing that? I think it is wonderful to say that
busing is not the proper tool, and busing should not be used, but 1
am not real sure that the court can order the school board to build
new schools, or that they can go and do rezoning. I think that
busing ended up being their only tool in these kinds of cases, and I
think that this is how we got there. .

When 1 first came to Congress, a group of us sat down and said,
“What can we do to be constructive?”’ Udall, and Andy Young, and
many of others sat down and came up with a bill, John Anderson, I
think, joined us, where the whole thing was to try to have an in-
centive for the local districts to do it, rather than fold their arms
and say, ‘“Make us,” because at that point you either have a right
or you don't. -

I am not quite sure what you are saying. I was a little distressed
by your testimony, in all honesty, because I kind of had the feeling
that you were saying that this was not really a right worth push-
ing very far, because you were citing Coleman and all the rest,
saying that it really doesn’t make any difference if we desegregate
the schools, and that bothered me.

Senator JOHNSTON. No; you are referring to a quotation from
Coleman where he talked about busing raising educational stand-
ards. I simply say that he changed his mind on that.

Mrs. ScHROEDER. In your testimony, you agree with him. You
don’t think that it raises the education standards anywhere?

Senator JOHNSTON. I think discrimination lowered educational
standards. I don’t think a system of racial balance as found by Mr.
Coleman raises educational standards. .
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Mrs. ScHROEDER. So, you are saying, then, since the Supreme
Court thought it would, because of the Coleman testimony—you
cited that this is part of what they used—and since he has now
changed his mind, we shouldn’t enforce that right? It is no longer
an important right.

Senator JouNsTON. Which right?

Mrs. ScHROEDER. The right to desegregated schools.

Senator JOHNSTON. No; I am very strong for the right of desegre-
gation schools.

Let me give gou a little historic perspective on this. In 1954 in
Brown I, and 1955 in Brown II, they decided that you must be free
of racial discrimination, that school assignments must be color-
blind. I believe the Green case in 1968 and the Swann case in 1970,
and between those times you have had a whole series of cases
where the Supreme Court was evolving and molding the law, but
that was a permissive thing where they would order a school board
to open up, usually it was the first grade, to permissive transfers.
Tﬁlen it went to two grades a year, and then junior high, and all
that.

After almost a decade and a half of litigation, they finally decid-
ed that the only way to eliminate the dual system root and branch,
to give you a remedy that promises to work and promises to work
now, is to do it by busing and mandatory assignments, where thef'
would take a geographic school system, and you would have an all-
black school here and_an all-white school there, and they would
order them either to be paired or to have new attendance zones.

Mrs. ScHROEDER. If the gentleman would yield, I understand all
that. But part of that was because no matter what they said in
Brown, none of the local boards did anything. Most local boards
that ended up going into court, ended up going into court because
they Brown, folded their arms, and said, “We are not going to
change,” and people felt that they had to go to court.

Senator JoHNSTON. I don’t defend what these school boards did
for one moment. All I am saying is that they have all been under
court orders for a long time. i

What we are dealing with in my State, and what we are dealing
with in other areas of the South particularly, are a second genera-
tion or maybe even a third generation of court orders.

They came in initially and ordered that the school systems be set
up a certain way. Those orders were tested right up to the Su-
preme Court, and they found that those orders were proper, com-
ported with the Constitution, and were entirely proper. But what
has happened in the meantime is that white flight has altered the
racial composition of some of those schools, so this second genera-
tion is to come in and chase even farther.

Mrs. SCHROEDER. I understand that, but my position here is that
here we have an authorization bill for the Justice Department, and
you want to put this stripping legislation on it. I think it is terribly
comprehensive.

I think the reason we are here is because the local school boards
have just refused to deal with this. If we take away a remedy, in
essence, we are really taking away a right, and that to me is very,
very serious. I think we ought to go ahead and authorize the Jus-
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tice Department without tacking on these kinds of broad, sweeping
things, without much more comprehensive hearings.

Senator JoHNSTON. Mrs. Schroeder, let me say that I share your
view about the seriousness of the bill. There is no doubt about it, it
is one of the most important social issues in the country. It is the
issue that, in my judgment, at least in my State, will determine the
future of public education, because right now it is undermining
gublic education. It is really seriously hurting it. That is why I am

ere.

I am not here as a bigot. I have enjoyed, up until now at least, a
strong black support. Indeed, the national polls show that even
blacks across the country are not for this.

What I am saying is that there are many, many remedies that
can be used to extirpate segregation and discrimination, and that
can do away with the dual school system. There is no way that you
can have racial balance, it won’t work.

Mrs. ScHROEDER. My understanding of those remedies is that
they are not real because the courts do not have the authority to
go out and float bonds to buy new schools, to do those kinds of
things. That is a real problem.

As | said, I think there have been many other approaches that
have been floated that are positive, rather than hitting them with
a stick, it is a positive thing. I think that is the way we should go
in trying to encourage local districts to honor the right, rather
than strip the remedy.

Senator JOHNSTON. I agree with you. As you suggest, we ought to
do the affirmative things, which take money, and which most of all
take public support. You know what is happening to public support
of public education all across this country. You can't pass a bond
issue for a school system. It is very difficult anywhere in my State,
and it used to never be questioned. Much of that is because they
think the Federal courts are running the schools and running the
schools unreasonably. \ '

Mrs. SCHROEDER. My time has run eut, but I think part of the
reason they said origmally they couldn’t desegre%ate the schools
was that they couldn’t then pass the bond issues. They were being
so rigid about desegregation because they felt that it would cause
trouble, that the courts came in and ordered busing. Now, you are
telling me that they have ruined the system, and they can't get it
back. I think we just have to be more creative, and I think this is a
very dangerous precedent. )

I thank the gentleman.

Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer, is
recognized.

Mr. SAwyEgR. Thank you very much, Mr. Chairman.

Senator, I have been interested in this topic for a long time. As a
matter of fact, a number of years ago I defended the only success-
fully defended antibusing or desegregation case in the United
States that held up to the Supreme Court and held all the way. At
one time, I knew a fair amount about the topic, but since then I
have become interested in other things. -

First, 1imst; a passing comment on this de jure and de facto. There
practically isn’'t any such thin%has de facto. In the decisions, they
always find that it is de jure. They constantly say that de facto is
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not subject, but they always find that something somebody did or
didn’t do constituted de jure contribution.

Senator JOHNSTON. I think in California they found de facto, and
that is the basis on which the Federal courts did not interfere in
California, because they said it was de facto. But it is a distinction
without a substantial difference, I think.

Mr. SAwyER. You know, they had kind of a dog and pony show
that traveled all over for the NAACP defense fund. They visited
our jurisdiction, too.

If you build a new school in a black neighborhood, you are then
perpetuating segregation. If you build only in the white area, you
are discriminating by providing the good facilities in the suburban
white areas, and not in the black areas. Either way you move in
either direction, they always convert it into a de jure contribution.

Senator JOHNSTON. Let me say that the courts-would still have
that power. Whether it is right or wrong, they would still have that
power under this bill.

Mr. SAwYER. Interestingly, the courts, at least up till the last
time I was conversant with it, have not allowed busing across
school district lines. I think the Mecklenburg v. Charlotteville case,
I know Detroit, and several others that I am familiar with, Benton
Harbor in Michigan most recently, those areas are so heavily black
that it is substantially impossible to desegregate them as ong as

ou are saying that you can’t cross into suburban school districts.

hat also, of course, brings about white flight, so you ﬁet to about a
40 percent, and then you tilt and you have the white flight into the
suburbs and then it goes quickly to 80 or 90 percent.

Senator JOHNSTON. Precisely.

Mr. SAWYER. I just saw in the newspaper yesterday or the day
before that there were some 4,600 high school students that gradu-
ated from Washington, D.C., school year, and 4,300-plus were black,
and 120 were white, and about 200 foreign students from different
embassies, and so on, I presume. :

What can you do with that kind of situation, if they sag' that you
cannot bus into northern Virginia or suburban Maryland \

I think you are seriously damaging core-city or center-city
schools, you are destroying them with this busing so long as you do
not bus into the suburbs. You are just giving the kiss of death to
the inner cities.

Senator JoHNSTON. You would have to include suburbs and you
would have to prohibit private schools, because people will go to ex-
traordinary lengths, even r %e:ple, to go to private school. If
they <}:lan do it in Forest Hills in Rapides Parish, La., they can do it
anywhere.

r. SAWYER. Now, having said that, I have to say that I am not
really inclined to support the Helms-Johnston bill. I would supfport,
and I did as a matter of fact, Ron Mottl’s discharge petition for a
constitutional amendment. It just offends me professionally to go
this route of, in effect, an amendment to the Constitution by a
simple vote of both Houses. :

e have a whole plethora of these thix;gs. We have prayer in
school. We have busing. We have abortion. Now everybody is either
limiting jurisdiction or limiting remedies under this provision of
the Constitution.
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My own judgment is, had the courts never decided one of these
issues, you might be able, under the jurisdiction limitation, to get
away with that approach. I think that it is so flagrantly and pat-
ently an attempt to amend the Constitution by a simple vote of
both Houses that you will never survive in the Supreme Court. It is
almost obvious on its face. It also offends me, and I am not a judge,
and I am basically in favor of getting rid of busing.

Senator JOHNSTON. Let me say, Mr. Sawyer, I would really invite
you to look into section 5 of the 14th amendment. I don’t think you
were here earlier when I spoke about it. I have the cases research
in my statement.

The power of Congress is very broad under section 5 of the 14th
amendment. I might say that under article 3, it is also very broad.
Section 5 of the 14th amendment, which authorizes the Congress to
enforce this article by appropriate legislation, is very broad in its
reach. It is the same kind of power that we have under the neces-
sary and proper clause, subject only to being thrown out if what we
do is unreasonable and arbitrary.

I know people say that it is an amendment to the Constitution
under a legislative act. Most who say that have not studied section
5 of the 14th amendment.

Mr. SAwyYER. I read in the most recent American Bar Journal,
which I just got a day or two ago, a rather extensive article on ju-
risdiction limitation written by somebody formerly on Jesse Helms'
staff, and quite a persuasive article. In effect, it relied heavily on
Ex parte McArdle, and various of its progenies, stating that it had
been reaffirmed, and so on. .

I did a little cross-checking on that and there has been a lot
eliminated from that, too. It was a very partisan article, and I can’t
blame him for that, we all get partisan. But it was not really an
objective analysis, in my opinion, of the case law. -

The most recent case, Taglia v. General Motors, which you are
probably familiar with, which the second circuit denied, expressly
states and holds that the Congress cannot use its power and juris-
?jction to deprive persons of rights protected under the Constitu-
ion.

I find it hard to differentiate between jurisdiction over a remedy,
and those have been rights that the courts have determined to be
protected under the Constitution.

Senator JoHNsTON. That begs the question, though, what is the
right to be protected?

Is it a right of Washington, D.C., and-those other areas to so
structure their school systems with busing orders, so that they
don’t work, so that you have a segregated system?

Mr. SAwWYER. Bear in mind, back to the basic issue, I don’t dis-
agree with you. I think the courts have created a mess in this
thing. I think even they were going to be consistent, they should
have gone across even State lines, if necessary, such as would be
the case in the District. Otherwise, it is farcical. They haven’t done
this, and so they are accomplishing nothing but white flight to
these areas that cannot be reached.

Detroit is about the same makeup as Washington, D.C., but sur-
rounded by suburbs with their own school districts.

20-39% 0 - 83 - 5
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Senator JOHNSTON. If I may interrupt. If that is a fact, and I
think that it is indisputably a fact, and I think you state it very
well, that this thing hasn’t worked. Then what the cases say under
section 5 of the 14th amendment is that we have a right to find
that fact. Then we have a ri%?t to select a remedy which will en-
force the 14th amendment rights. )

The 14th amendment has never said, and the Supreme Court has

never said that busing is a right. It says, to be free of discrimina-
tion, to have a remedy that promises to work and to work practi-
cally. That is what they have defined as the right. If that is so, the
cases give to the Congress that power, the power to fashion a
bundle of remedies that will work in the best way possible.
" Mr. SaAwYEgR. The Court says that this particular group’s consti-
tutional rights are being impinged because they are de jure, and
they always find that no matter-what, being deprived of going to
desegregated schools, or in effect imposing segregation. The only
way to protect those constitutional rights is with a busing order,
which is what they are finding.

It strikes me, then, if we, in effect, impose limitation of jurisdic-
tion and/or remedy in this case, we are under their decisions de-
priving people of constitutionally protected rights.

I agree with where you want to go, but my feeling is that this
subject ought to be taken on right over the bow as an amendment
to the Constitution. I think that it is going to be so patently an eva-
sion of that that the Court is going to strike it down as a clear at-
tempt to avoid the requirements of the amending clause.

Senator JOHNSTON. Mr. Sawyer, all I can tell you, if you read the
cases. I know you said that some years ago you were involved in
this, but maybe you were not involved in section 5 of the 14th
amendment.

Read what the role of Congress is under Oregon v. Mitchell,
under a whole host of cases, read what the power of Congress is.
Then, go reread all those other cases, the Green case, the Swann
case, all of those, never once do they mention busing as being a
fight. Rather, they mention it as a remedy, and a remedy with
imits. ;

Mr. SAwyYER. But the remedy is essential to protect the right,

that is what they say. They all pay lip service to the fact that ev-
erything else is preferable to busing, but if that is the only thing
that will protect the right, then they will order it. It is hard for me
to distinguish between protecting a right or recognizing a right, but
foregoing any right to protect it.
_ Senator JOHNSTON. Again, it depends on how you defend that
right. If the right is to go to a nondiscriminatory integrated system
like Washington, D.C., if that is the right, then you are entirely .
correct. : . .

I think the right is to have a remedy to get rid of discrimination
that promises to work in the best practical way, and that doesn’t
hurt education. That is what I have tried to do here, I have tried to
fashion a remedy that gives you the most desegregation, the least
discrimination, with the best education. That is a proper role for
Congress. In fact, I think if we don’t perform that duty, we are ne-
glecting our dut%.

Mr. SAwYER. Thank you.

-

-



63

I yield back.

Mr. KasteNMEIER. The gentleman yields back the balance of his
time.

The committee thanks you, Senator Johnston, for your splendid,
advocacy of your amendment.

I have just one last question, and it can be answered very briefly.
There is a subsection (i) that says; “It is the sense of the Senate
that the Senate Committee on the Judiciary report out before the
August recess legislation to establish permanent limitations, etc.”
Is that likely to happen within the next 60 days?

Senator JouNsTON. That was last year, Mr. Chairman. It was an
amendment that was put in last year, prior to the August recess.

Mr. KasTENMEIER. Of last year?

. Senator JOHNSTON. Yes, and this is how long this has been pend-
ing.

Mr. KASTENMEIER. Therefore, the Senate committee has not re-
ported out that legislation yet?

Senator JOHNSTON. No; because we went ahead and passed this
legislation. There was some hope of some people that the Judiciary
Committee would find some new magic formula and that it would

- please everyone. I didn’t think it would, but I accepted the amend-
ment.

Mr. KasTtenMEeIER. We thank you for your appearance here
today. The extensive questioning was a testimonial to the impor-
tance with which your testimony is regarded. We appreciate your
patience.

Senator JoHNsTON. Thank you very much, Mr. Chairman, and
members of the committee.

Mr. KasteNMEIER. Next the Chair would like to call both of our
House colleagues, if we may. The gentleman from Ohio, Hon.
Ronald M. Mottl, who engaged in two contests recently: One for re-
nomination to the seat he lost, and one that only last night he won
on behalf of the Democratic Party on the baseball field.

Also we would like to greet, if he would come forward, our distin-
guished colleague from Louisiana, W. Henson Moore, who has been
a leader, along with Mr. Mottl, on the subject in the House of de-
segregation, both as far as constitutional amendments are con-
cerned,”and in this case support of the statutory amendment before
us.

Mr. Moore, I know that you have an obligation to leave in the
next few minutes. Did you wish to proceed first?

Mr. MooRre. Mr. Chairman, I do appreciate that offer. I will cer-
tainly see that the more senior gentleman, in terms of seniority
and work in this area proceed first, and I will just stick around.
Thank you, Mr. Chairman.

Mr. KasTeENMEIER. The gentleman from Ohio is recognized, and
we will be pleased to receive your testimony.

TESTIMONY OF THE HON. RONALD M. MOTTL, A
- REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. MorrL. Thank you very much, Mr. Chairman.
I wish it could have been two, rather than one to one.
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Thank lyou for the opportunity to testify here today on S. 951 and
;pegifical y the provisions of that bill which relate to court ordered
using.

The old saying about the emperor having no clothes applies per-
fectly to the Federal judiciary today.

Here is what we are seeing in public schools systems which are
subject to court ordered busing plans:

ite flight to the suburbs, resulting in resegregation of the
school system. No perceptible improvement in the education given
fo minority students. Waste of countless millions of taxpayers’ dol-
ars.

An overall decline in the public school educational experience, as
busing drains dollars from instructional and extracurricular pro-
grams and as children and parents find it harder to participate in
after-class activities.

Declining public support for public schools, which translate into
refusal to vote for necessary taxes.

It is simply incredible to me that in the face of a decade of fail-
ure of court ordered busing, the Federal judiciary plods along as if
the crisis in public education is none of its doing and none of its
concern so long as the buses roll.

Even the experts, such as Dr. James Coleman, an architect of
busing, have gotten off the busing bandwagon. Even they have
abandoned a judiciary which, to save face and avoid admitting
error, has become blind to the suffering it is causing to blacks and
whites alike. .

Here is a headline from the Sunday, June 13, Cleveland Plain
Dealer: “Scrap Boston busing plan, Black parents urge.”

The newspaper story could be written most anywhere that has
experienced court-ordered busing.

Here is the first paragraph: “After 8 years of mandatory school
integration marked by violence and white flight, a growing number
of critics, including black parents, say Boston’s busing plan should
be scrapped.”

The school superintendent is quoted as saying that the Boston
a{)é%iem is more segregated today than when busing was imposed in

Some of the original black plaintiffs in the Boston lawsuit now
want busing abandoned. ‘

The story also quotes a Boston University sociologist as saying
that busing bankrupted the Boston schools, created an all-minority
system in a white majority city and created two school systems—
one for the wealthy who can afford private schools, and a second-
class public system for poor whites and goor blacks.

Since coming to Congress in 1975, I have advocated a neighbor-
hood school constitutional amendment, to insure once and for all
that public education is colorblind. We now have 209 signatures on
our discharge petition to force our amendment to a House vote.

Still, I wholeheartedly endorse the busing provisions of S. 951.
This legislation offers a creative approach toward getting the Fed-
eral courts out of busing. The Attorney General of the United
States has given an opinion that S. 951 is constitutional.

Any legislative initiative which promises to get us out of the
busing quagmire deserves our support. Our public school system



65

must have relief, while there remains something to save. The clock
is running, and there is not much left.

Thank you.

Mr. KASTENMEIER. Indeed, your last phrase also applies here, as

it is running late, it used to be this morning.

We apl}()reciate your very brief statement.
I think we will call on our colleague, Mr. Moore, to make his

. statement and then open the questioning of either of you.

TESTIMONY OF HON. W. HENSON MOORE, A REPRESENTATiVE IN
CONGRESS FROM THE STATE OF LOUISIANA -

Mr. Moore. Thank you, Mr. Chairman.

First, I want to thank you and the subcommittee for having this
hearing and for allowing me to come and testify. I very much ap-

reciate that, and I appreciate your interest and your action in
ooking into this matter.

I spent some time, much to the consternation of the staff, even
up as late as 10 o’clock this morning, trying to decide what I could
possibly say to you that might be of any value to you. I don’t be-
lieve in taking up your time and mine in coming in here with noth-
ing to say.

I don’t pretend to be a constitutional scholar. I spent some time
studying it years ago. I think you are going to find an awful lot of
people coming to your hearings who are far more versed in consti-
tutional law to be able to give you an opinion about whether this is
constitutional or not.

I think it is, or I would not be here this morning testifying in
favor of the provisions of S. 951, which are the subject of this hear-
ing. I also spent some time studying this, as Senator Johnston has
suggested that we all might do, and I come down agreeing with the
Attorney General. Although I agree with Mr. Frank that his opin-
ion is somewhat confusing, at least he does say that he thinks it is
constitutional.

I will not spend my time, unless you ask me questions, getting
into the constitutionality of it, because it is something that is well
beyond me, and may well be beyond anybody other than a tribunal
or a judicial branch of government. :

Second, I am not going to spend a lot of time going over the facts
and figures to prove to you that this busing doesn’t work. Likewise,
I think you are going to find far more experienced and true expert
witnesses come before you to talk about that sort of thing. I know
what I see in my congressional district, and I know what I read,
but it doesn’t make me an expert. It does make me again come
down in favor of this legislation.

What I would like to do is to appear before you simply as a col-
league and address to you the one area where I may have some
limited knowledge and expertise, and that is basically the workings
of this institution and what our responsibilities are.

To sum it up quite briefly, this is a social issue and a very trou-
blesome one. It can be lumped in that category of social issues in-
cluding voluntary prayer in schools, abortion, the equal rights
amendment, any number of these things which are very trouble-
some.
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Quite frankly, when I first came here and for many years, I ap-
ﬁreciated the work of this committee. Whatever the reasons may

ave been, many of these issues have either been the subject of
lengthy deliberations to make sure the committee was correct in its
decision or have simply been bottled up because of one viewpoint
or another.:

Most Members of the House really appreciate the fact that we
don’t have to vote on a lot of legislation in these areas, because
these votes are difficult and they are tough. For every social issue,
you are going to find real divisions back in our congressional dis-
tricts, and let me assure you right now.

For those who don’t know my district, it is one-third minority by
a registration of the vote, and for everything I am saying here this
morning, while I may be makinf one voter happy, who happens to
be of one color, I may be equally making one just as blazing mad
on the other side. And, this doesn’t include the group in the middle
who doesn’t care either way. So, there aren’t any political pluses to
be gained out of taking this action. As a matter of fact, it is very
difficult, as any social issue is. -

However, it's when you look at why we are elected and why
we're here, and I have had to look at that because the court or-
dered busing has struck my district in the last year. Suddenly,
something that was taking place in Boston, or in Denver, or in
Shreveport, La., which wasn’t affecting my people and wasn’t an
issue other than something abstract that, perhaps, someday, if you
brought a bill to the floor and forced me to face, I would face then.

But, suddenly the issue strikes my district. The people of my dis-
trict have a different viewpoint, and I find thrust upon me the obli-
gation to which I think I was elected, and that is to discharge the
duty and to face the issue. We are obligated to bring the issue to
the House floor, face it and resolve it.

If you don't like S. 951, agreeably it is not perfect, then bring us
something else. But let’s face the issue so that we decide for the
people in my congressional district and nationwide once and for all
how this Congress feels about the issue of busing: whether in fact it
is an indispensible remedy, as some questions this morning have
led us to believe that some members feel this way, or whether
busing ought not to be used as a remedy or whether it should be
banned or limited as we are proposing.

That is the sort of thing, I think, we have to face. Every social
issue reaches a certain point of combustion, as we used to learn in
chemistry. It reaches a certain point to where the House must face
it. It was true with the equal rights amendment. It was true with
civil rights issues. It has been true in a number of issues that have
faced this committee and this House.

We sometimes wish that it wouldn’t happen. We sometimes have
one House pass something and the other one bottles it up. We have
the House pass something, and the Senate bottles it up.

In the issues of civil rights and in the issue of the equal rights
amendment, discharge petitions had to be used ultimately to dis-
charge legislation to get it to the floor from the Rules Committee
and from this committee, to get votes and to face that issue. I am
suggesting that we have to do the same thing.
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We are working, Mr. Mottl and I, along with a number of others,
to get a discharge petition signed, not because we relish overstep-
ping the boundaries of this committee, not because we are impa-
tient, but because we feel we must face the issue. It is our duty and
our obligation. It is not a new issue. It has been around a long
time. It is not an issue that is insignificant. It is an issue which
national polls have indicated for a decade an overwhelming feeling
of the American people on one side.

It is also not irrelevant. There is the negative impact that it is
having on education and school systems. It is something that is
very serious. It is very pressing. The longer we sit on it, the more it
festte;lrs and the more the problem begins to cause and begat other
problems.

I really think I know what would happen if this legislation
passed the House floor, but I am not confident of that. I thought 2
years ago, when the constitutional amendment that my friend to
my left brought to the House floor, it would have gotten a two-
thirc(lis vote, but it did not. One can be surprised by what the House
can do.

The gentleman from Michifan’s comments this morning are in-
dicative of someone who would favor a constitutional amendment,
but would not favor this legislation. I simply think that we ought
to bring something to the floor because this issue has reached the
f;‘minc% of volatility where it ought to be decided and it ought to be
aced.

It is not going to go away, just like the equal rights amendment
didn’t go away, and civil rights didn’t go away and many of the
other social issues. I suspect that the issue of abortion and others
are in that category. Ultimately, we are going to have to face them,
because otherwise we spend our time putting limiting amendments
on appropriations bill; we go through all kinds of contortions get-
ting an issue that, due to the rules of %ermaneness under the
House, we really can’t get to. We never really have a vehicle before
us to air and to debate and to work on.

So, I would plead with the committee to not only have these
hearings, which are a noble beginning, but progress toward, as the
%entlelady from Colorado says, a more creative solution. Let’s come
orward with that solution, if S. 951 isn’t it.

The issue has been sitting for a long time. In the 97th Congress,
there have been approximately 20 pieces of legislation dealing with
busing that have been introduced. This is the first hearing, and no
legislation has get been brought to the floor.

introduced H.R. 2047 on February 24, 1981, which has essential-
ly the same language as S. 951. I think that the only information I
can bring to you is my opinion as a colleague that it is the duty of
this House to face an issue, especially when it has been this long in
the making, when there is this kind of consensus expressed consist-
ently in the polls, when we do have the real questions about what
we are accomplishing with all of this. ’

Last, when the other body, the Senate, with essentially an over-
whelming vote, after days of testimony before its Separation of
Powers and Constitution Subcommittee, where I testified, and after
very lengthy weeks of debate on the Senate floor, they have dis-
charged their duty, and they have passed a piece of legislation.
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I think it is incumbent upon us, especially under those circum-
stances, to now discharge ours. It is very hard for me to go back
home to the people of Louisiana and say, ‘“I am awfully sorry, but
we can’t get a vote on this issue.” They don’t understand that. De-
mocracy and a representative form of government to them means
that we bring all the issues to the floor and we decide them, espe-
cially those that they think are very important.

This is a very important issue; I agree with them. I can’t see wh
we can’t come forward with some kind of decision. If you have hesi-
tancy about S. 951, bring us something else. If you think that it is a
bad idea and that the Feople need to vote on it, bring us that. Let
the House work its will. But let us not thwart the democratic-proc-
ess of this House, or the republican process of a republic form of
government. Let’s at least face the issue. Let the House work its
will, and let us put the matter behind us.

Thank you, Mr. Chairman.

Mr. KASsTENMEIER. The committee can decide in due course what
it wants to do. Obviously we will have more hearings on this. I note
that you have a large number of members on a discharge petition
for a constitutional amendment, which the gentleman from Michi-

an would more ideally prefer than the bill before us, and we may
ikely have a vote on the floor on that issue.

Mr. MortL. I hope you are predicting correctly that we will have
a vote in the very near future on a constitutional amendment.

Mr. KasTENMEIER. As I understand, you have 209 signatures or
211, a very substantial number.

Mr. Moogre. Mr. Chairman, may I add at that point, and I don’t
mean in any way to impede on the Chair asking questions. I am
also a co%ponsor or a cosignatoree on that petition to discharge.

We find an awful lot of people who, with all deference to the gen-
tleman from Michigan, feel that we should not go about amending
the Constitution of the United States to take away busing com-
pletely as a remedy. That is why I would ask this committee to .
take a long, hard look at S. 951. »

While I fully agree with that constitutional amendment, and I
voted for it 2 years ago and will again, I think there is some merit
in leaving this as at least a partial remedy of busing, which this
bill does, to bring about desegregation. It doesn’t leave you without
any busing remedy whatsoever. So, there is that point that ought
to be brought up, and I think it ought to be brought up at this
point. ]

Mr. KAsTENMEIER. The reason I asked the question is to deter-
mine whether you prefer passage of a constitutional amendment,
or whether you prefer the approach represented by S. 951.

Mr. MorrL. Naturally, I would prefer the constitutional amend-
ment because I think that is more complete. There wouldn’t be any
court challenges. I think the Congress should determine the public
policy, and we are the people elected to determine public policy in
this country, that the court ordered busing remedy will not be used
any more. There are other adequate remedies to desegregate a
school system.

I am in complete accord with most of my colleagues in the House
of Regresentatives that we have to desegregate the.school systems,
and that they should be desegregated. But there are other remedies
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that are viable and should be used. So, I would actually prefer the
constitutional amendment. However, if we cannot get that through,
I would be in complete accord and endorse this proposal as a sound
means in which to severely hamper the remedy of court ordered
busing. We can use other remedies in which to desegregate a school
system.

Let me just give as an illustration, Mr. Chairman, if I may, the
court ordered busing in my hometown of Cleveland, Ohio. In 4
years, we went from an enrollment of 115,000 to 68,000. Of those
68,000 students in the Cleveland school system now, which was one
of the finest school systems in the country and now it is one of the
worst school systems in the country, we have 17,000 truants each
schoolday because the Federal district court is still involved in the
remedy of court ordered busing,

We spent millions upon millions of dollars in the purchase of
schoolbuses, the hiring of drivers, the legal fees, the special mas-
ters, that could have been better spent for quality education for
every schoolchild. And the energy that has been wasted. We onl
get 5 miles per gallon of gasoline with those schoolbuses. The mi-
nority students have not gotten a better education because of the
remedy of court ordered busing.

I think that it has been a total disaster for the Cleveland school
system. Not one levg or bond issue that has been put on the ballot
since court-ordered busing has been in effect has passed. The trage-
df' of this whole concept of using this remedy is that only the poor
blacks and the poor whites are bused. The other schoolchildren
have adequate optipns such--as moving to the suburbs or they can
go to private schools or parochial schools. The poor whites.and the
poor blacks, those are the only children who are riding those
schoolbuses across-town.

Mr. KASTENMEIER. I think the gentleman from Louisiana prefers
the flexibility of S. 951 to the constitutional amendment.

Mr. MooRe. Mr. Chairman, if I had my druthers, as we say back
home, I would rather have the constitutional amendment, which
settles the issue completely once and for all. As a practical matter,
I don’t think that this is going to happen any time soon. I can’t see,
with the limited time left in this Congress, even if we pass a consti-
tutional amendment on the House floor, the Senate being able to
get to it and get it done.

Second, the next Congress would go through this drill all over
again, and then we have to go through the process of three-fourths

of the States approving it.

- I don’t for one minute want to change the constitutional amend-
ment process. It should be difficult to amend the Constitution, and
I am not sure we are ever going to amend the Constitution wher it
comes to busing. If we are going to bring about some kind of
remedy to partially limit what I think is excessive use of busing, I
think legislation like this is the quickest way, especially since the
other body has already passed it; it is conceivable that something
could be passed and on-the President’s desk before the end of this
Congress. —

Then, we would let it go through the courts.-¥f they rule, no, we
can’t attack remedies, then we know that the only thing you can
do is a busing amendment.
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To answer your question, technically I prefer the busing amend-
ment, but I think that as a practical matter I think this is the way
to go about it.

S Mr. KASTENMEIER. [ yield to the gentleman from Michigan, Mr.
awyer.

Mr. SawyER. Thank you, Mr. Chairman. : ,

I may say to the gentleman from Cleveland, I am aware of the
problem that they had in Cleveland, and that was about at the
same time that we had the problem. It was kind of interesting.
There were two cases, one in the district court at that point, the
Grand Rapids case and the Omaha case.

Cleveland sent their attorneys and their school board up to inter-
view us in Grand Rapids as to what method we had followed, and
they did the same thing with Omaha, which had proceeded in a dif-
ferent way. We had our own very affirmative programs to desegre-
gate without busing, and they were showing success. We had been
doing it for a period of time. Omaha took the completely colorblind
position that they didn’t do anything either way, and they stayed
totally apart from it. Cleveland opted to follow the Omaha ap-
proach. We were sustained in the sixth circuit, and Omaha was re-
versed in their circuit.

Mr. MorrL. That is right. Grand Rapids was very fortunate to
have such an outstanding lawyer as yourself who knew the proper
way to go.

Mr. SAwYER. Thank you. :

I have one question of the gentleman from Louisiana.

Really, the Senate did not consider this or process this out of any
committee. This was hung on, as I understand it, merely as an
amendment to the judiciary authority bill.

Mr. KAsTeNMEIER. That is right, Senator Thurmond’s committee
did not report that out. :

Mr. SAWYER. There was no committee report so far as I know.

They hung it on after Senator Weicker had tied everybody up in a
filibuster.
_ Mr. Moore. The Senate committee never reported it, you are
quite right. The subcommittee held hearings on it, and I testified at
those hearings. There were several days of hearings on this kind of
remedy, and there were three or four different witnesses who ap-
peared with variations of this same kind of remedy.

Mr. SAwyer. What did they do with it?

Mr. Moore. Before they had a chance to discharge it, the amend-
ment was passed in the Senate. So, all operations ceased in the
committee, and the members of the committee supported this
amendment on the floor of the Senate. They had lengthy debates
on the floor of the Senate for weeks on end.

Mr. SAwYER. Isn't this the one that Weicker filibustered on? -

Mr. MooRre. As the Senator indicated, they had three different
cloture motions and the Senate voted not to close the debate. —

Mr. SaAwyER. I just wanted to defend our Judiciary Committee. -
We are not any less sanguine than the Senate about reporting
these things. They didn't report it out either. . )

Mr. Moore. But there is a difference. They stopped because of
their support for what was done and supported it on the floor.
What we are asking you do now is to support us on the floor.
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Mr. KasTenMmEIER. Would the gentleman yield on that point.

Mr. SAwYER. I will be happy to.

Mr. KASTENMEIER. As the gentleman from Michigan well knows,
there have been extensive hearings in the subcommittee on consti-
tutional and civil rights on the substantive busing and desegrega-
tion issue, which are not essentially issues for this subcommittee.

This subcommittee ended up with the jurisdictional issues be-
cause of the involvement of the Federal courts alone in terms of
the remedy. This is not to say, however, that the Judiciary Com-
mittee, through its subcommittee system, has not been active at
least in hearing the issue even as a Senate Judiciary Committee
heard you.

Mr. SAwYER. We had hearings, as I recall it, on this limitation of
jurisdiction in dealing with school prayer and similar or related
questions.

Mr. Moorek. I don'’t class this, and I don’t want the record to indi-
cate this, as limitation of jurisdiction.

Mr. SAwYER. It is hard for me to distinguish this from the limita-
tion of jurisdiction approach. It would seem to me, if you accept the
premise that the courts have decided that reluctantly the only way .
they can enforce a right over which they have jurisdiction is wit
busing, if you accept that, then it seems to me that it would either
stand or fall along with the limitation of jurisdiction.

Mr. Moore. But that is the point where it becomes our duty as a
legislative body to address the presumption. I think very clearly we
have the right to do that, to say that this isn’t the only remedy.
There are others, and we passed legislation limiting one of them,
and then we will let the Supreme Court see if they agree with us.

I think that the Attorney General has addressed that matter in
his letter. To give an example, in my own jurisdiction of Baton
Rouge, La., we offered the Federal court a system of magnet
schools to desegregate, precisely patterned upon one accepted in
Minneapolis, Minn. We were told by the Federal judge that it
wasn'’t acceptable, that we had to go through a busing situation.

A Federal judge in one area says that one remedy is fine, and a
Federal judge in another area says that another remedy is not
right. 1 don’t think that there is a decision constitutionally by the
Supreme Court of the United States saying that busing is the only
remedy for desegregation. Therefore, any sort of limitation on
busing is not taking away the jurisdiction of the court or its only
remedy for busing. If I believed that, I would agree with you that it
is patently unconstitutional on its face, but that is not the case.
That is why this body ought to address that issue as the Senate did.

Mr. SawyEer. That is why we invite people like you to testify, to
kind of educate us a little better. I am open minded.

Mr. Moore. Don’t look to me to educate you. As I indicated at
the beginning, what I am trying to do is to tweak your conscience a
bit as a public servant to let the House work its will. I will leave
your education to somebody else.

Mr. SAWYER. I yield back.

Mr. KAsTENMEIER. The gentleman from Virginia is recognized. .

Mr. ButLer. Mr. Chairman, I appreciate the contribution of the
witnesses today. I really have no additional questions. They have
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given us great food for thought here, and I think we will just have
to think about that.

I would like to reserve the right to submit some questions in
writing later to the witnesses, if that is indicated.

Mr. KasTeNMEIER. If the witnesses would be agreeable, it may
well be.that individual members of the subcommittee may wish to
address furthér questions to you. For example, the gentleman from
Illinois, Mr. Railsback, proposed whether or not there ought to be a
sense of Congress resolution on schoolbusing, which may or may
not appeal to people. But he is thinking of alternatives in addition
to some of the other options that confront us presently.

Mr. Moore. Mr. Chairman, I agree that it would be a fine thing
to do, except that I don’t think it has any power and effect at all. 1
think we have expressed the feeling of the House with all these
crazy amendments we keep offering on the House floor to appropri-
ations bills. I think any judge in the country knows how the House
feels. The point is that there is nothing legally limiting his ability
to use busing.

.To go home and tell people in Louisiana that we voted for a
sense of Congress resolution saying that we are opposed to it. They
say, “Fine, does it stop?”’ When you reply to the citizen, “No, it
doesn’t.” He will ask, “Have you discharged your responsibility?”
My answer is, “No.” '

Mr. KASTENMEIER. I am not suggesting that this is the action we
will take.

Mr. Moore. This is something that we will have to do in writing.

Mr. KASTENMEIER. In any event, the subcommittee is grateful to
both of you for your appearance here today. We appreciate your
patience. We know that you both regard this issue as very, very se-
rious indeed, and we do appreciate your testimony.

Mr. Mooge. Thank you, Mr. Chairman.

Mr. MorrL. Thank you.

Mr. KasTENMEIER. Accordingly, the subcommittee stands ad-
journed, pending our hearing next week.

[Whereupon, at 1:25 p.m., the subcommittee adjourned.]



LIMITATIONS ON COURT-ORDERED BUSING—
NEIGHBORHOOD SCHOOL ACT

THURSDAY, JULY 15, 1982

HoUSE oF REPRESENTATIVES, -
SuBCOMMITTEE ON COURTS, C1viL LIBERTIES, AND
THE ADMINISTRATION OF JUSTICE
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:25 a.m., in room
2141, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Frank, Railsback, Sawyer,
and Butler.

Staff present: Timothy A. Boggs, professional staff member;
Joseph V. Wolfe, associate counsel; and Thelma Donde, clerk.

Mr. KAsTENMEIER. The hearing will come to order. .

I am pleased to convene the second in a series of hearings on leg-
islation which severely limits the authority of the Department of
Justice and of the Federal courts to seek or order the transporta-
tion of students as a remedy to unconstitutional racial segregation
in public schools.

This morning we are joined by a group of very highly qualified
and distinguished witnesses who have given generously of their
time to speak out on the important questions raised by this legisla-
tion.

Whatever our individual views on this bill might be, I know that
we all appreciate the willingness of this group of national legal
leaders to assist us in trying to resolve the controversy before us,
and I would like to call upon this distinguished panel of three
former attorneys general: Benjamin R. Civiletti, Elliot Richardson
and Nicholas DeB. Katzenbach. Following this panel, we will be
honored to hear from the distinguished president of the American
Bar Association, David R. Brink.

I might add I have the highest personal admiration and regard
for the three gentlemen who served as attorneys general who are
before us. Both the gentleman from Illinois and I have served
((i}uring 1times when all three have served in the office of Attorney

eneral.

Having been in office most recently, Mr. Civiletti brings the sub-
committee extensive legal experience in both the private and
public sectors. He served as Attorney General under the Carter ad-
ministration. He now practices law in Washington and Baltimore.
He began his career as an assistant U.S. attorney, went into pri-

13)
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vate practice for many years, joining the Justice Department in
1977 as Assistant Attorney General, in charge of the Criminal Divi-
sion.

He is a Fellow in the American College of Trial Lawyers, and re-
ceived his degrees from Johns Hopkins, Columbia, and Maryland
Universities. ‘

Mr. Richardson has held an unusual number of distinguished
posts in Government; written numerous articles on Government
law and foreign policy; most recently, during the Carter adminis-
tration, he represented the United States in the Law- of the Sea
Conference. He served also previously as Secretary of Commerce.
From 1970 to 1973 he served as Attorney General, Secretary of De-
fense, Secretary of HEW; he currently is a partner in the law firm
of Milbank, Tweed, Hadley, & McCloy in Washington. Last, Mr.
Richardson is a graduate of Harvard University.

Mr. Katzenbach, currently a director and general attorney for
IBM, served under President Johnson as Attorney General, then as
Under Secretary of State; before that, he was a professor at the
University of Chicago Law School. Mr. Katzenbach also practiced
la}v;r frivately, received his law degree from Yale, and was a Rhodes
scholar.

Obviously, we have a very distinguished panel before us.

Mr. RaisBack. Mr. Chairman.

Mr. KAsTENMEIER. The gentleman from Illinois.

Mr. RaiLsBack. May I just join with you in welcoming our three
distinguished witnesses, and it is good to have them back.

Mr. KasTeNMEIER. I would like to call on any of you who would
like to proceed first.

Mr. Richardson.

TESTIMONY OF HON. BENJAMIN R. CIVILETTI, HON. NICHOLAS
deB. KATZENBACH, AND HON. ELLIOT L. RICHARDSON, FORMER
ATTORNEYS GENERAL OF THE UNITED STATES _

Mr. RicHARDsON. Thank you very much, Mr. Chairman and
members of the subcommittee. I very much appreciate this oppor-
tunity to comment on the proposed Neighborhood School Act con-
tained in S. 951.

With the permission of the committee I would like to summarize
the highlights of my prepared statement, and request that the
statement be printed in full at the close of the transcript.

Mr. KasteNMEIER. Without objection your statement will be re-
ceived and be made a part of the record at the end of your oral
presentation.

Mr. RicHARDSON. Thank you very much, Mr. Chairman.

My statement deals first with constitutional problems raised by
the bill. The first of these concerns the basis of Congress power to
enact such legislation. While it is clear that article III of the Con-
stitution provides Congress with the power to limit the Federal
courts’ jurisdiction, that provision should not be read in a vacuum.
The parameters of congressional power are found in a reading of
the Constitution as a whole. Moreover, S. 951, if passed, would dis-
turb the balance of power between State and Federal Governments.
And third, an examination of the bill in light of the 14th amend-
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ment’s due {)rocess and equal protection clauses reveals that it
would curtail individual rights in accordance with congressionally
prescribed limitations.

Finally, it distorts the separation of powers required by the Con-
stitution, because it encroaches on the independence of the judici-
- ary. The sponsors of S. 951 {)urport to rely on article III, section 1;

as well as section 5 of the 14th amendment, as the source of con-
gressional authority to limit the function of the Federal courts.

Although it is not clear on the face of the bill that its provisions
apply equally to the Supreme Court as the lower Federal courts,

nator Johnston, one of its sponsors, has told this committee that
it was in fact intended to afﬁly'to both. Neither section 1 of article
III nor section 5 of the 14th amendment contains language that
would support its being used to limit the powers of the Supreme
Court. To my kncwledge either has ever been so used.

Section 5 of the 14th amendment is, of course, the enforcement
provision of that amendment. But the Congress power to enact leg-
islation under that section, while broad, is directed toward the af-
firmative implementation of the purposes of the amendment, not
its subversion. As Justice Black said in Oregon v. Mitchell, Con-
gress has no power under section 5 to undercut the amendment’s
guarantees of personal equality and freedom from discrimination.

Although the exceptions clause of article III, section 2, affords a
more plausible basis for Congress power to limit the Supreme
Court’s ability to order certain remedies, neither that clause nor
any other provision of the Constitution can be used in a manner
that destroys an essential function of the Supreme Court. Such a
reading would conflict directly with the framer’s intentions as evi-
denced by the Constitutional Convention’s rejection of a proposal
expressly requiring the legislature to direct the judicial power.

Contemporary scholars follow this reasoning and posit that al-
though Congress power over the Supreme Court’s appellate juris-
diction has been deemed plenary, that power may not be exercised
in a way that would permit the legislature to undermine the judi-
ciary’s constitutionally established role.

S. 951 would in certain specified circumstances prohibit the Fed-
eral judiciary from implementing student assignment, even when
State law or action permits the perpetuation o illefal segregation.
Hence, the bill would Fro tanto prevent the Federal judiciary from
exercising its essential function of insuring that State courts give
adequate recognition to constitutional rights recognized by the Fed-
eral judiciary.

This duty was vested in the Supreme Court by the Constitution
and developed in the lower Federal courts in response to the practi-
cal demands of coping with a tremendous volume of cases. A pur-
pose of article III was to insure the supremacy of Federal law. To
the extent that S. 951 would permit the States to aveid compliance
with constitutional requirements, its implementation would be in-
compatible with that purpose. As Justice Holmes states in the
often quoted Western Maid case, ‘[l]egal [rights% that exist but
cannot be enforced are ghosts that are seen in the law, but that are
elusive to the grasp.” \

The provisions contained in S. 951 limiting the assignment of stu-
dents in terms of specific traveltime and round trip distance
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embody congressional efforts to tailor judicial remedies. Such ef-
forts would seem to me clearly to exceed Congress power under ar-
ticle III, section 1. That section empowers Congress to establish in-
ferior courts, not to frame remedies.

Indeed, a district court has the duty and ]x;owér to frame an ap-
ropriate remedy for illegal segregation when school authorities
ail to establish an acceptable remedy. In the Charlotte-Mecklen-
burg case, Chief Justice Burger envisioned this power to be broad
and flexible. He stated: “No rigid guidelines as to student transpor-
tation can be given for application to the infinite variety of prob-
lems presented by thousands of situations.”

I point out here that this legislation would set an unfortunate
precedent for other congressional attempts to substitute legislative
prescription for judicial discretion. Restrictions mandated by S. 951
also contravene other provisions of the Constitution. They would
erode the protections afforded by the 14th amendment’s due proc-
ess and equal protection clauses to the extent that individual rights
pursuant to Supreme Court decisions would instead be subordinat-

ed to a congressional majority. S. 951 would énact into law a legis-
lative judgment as to the reasonable limits of court-ordered busing,
but Congress cannot strike its own balance between the benefits de-
rived from desegregated schooling and the social costs of attaining
those benefits without preempting an essential function of the judi-
ciary.

= It would be anomalous for the judiciary to have jurisdiction over
desegregation cases, to have the power, moreover to prescribe rem-
edies up to a specified distance, or a specified interval of time, but
arbitrarily to be deprived of the power to exercise discretion as to
i;vhether in a given specific situation those are indeed necessary
imits.

Here I might add, Mr. Chairman, that as I have thought about
this, it seems to me increasingly clear that what we have here is
not, as it might at first be thought, an attempt to oust the jurisdic-
tion of Federal courts. It is not an attempt to withdraw the power
to prescribe a remedy. The legislation concedes that the case or
controversy at issue is one in which an individual has been de-
prived of constitutional rights. That is a given. The legislation con-
cedes that in order to fashion a remedy for that deprivation, the
courts should be able to order assignment of the child to another
school. And where that school is beyond walking distance, to
permit the child to be bused. At that point the legislation intro-
duces congressional determinations of what the maximum reason-
able limits are.

- Now, I could well imagine making an argument to a court that
these are in fact sensible limits in a given case, but the question
really here derives from the attempt to substitute a congressional
judgment as to those limits in a situation in which the court has
otherwise full discretion to determine what remedy the Constitu-
tion requires. So, the issue, therefore, is a different one than you
would have if the Congress were purporting to say that there shall
be no remedy at all. I think that would present, of course, another
set of reasons why the legislation was invalid.

But it seems to me quite clear in any event that it is utterly
anomalous to attempt to tell a court in the exercise of its discre-
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tion, “You should go thus far but no farther.” It is a contradiction
in terms essentially to concede the existence of discretion, but par-
tially to withdraw it.

I think I might stop there, Mr. Chairman. The statement goes on
to deal with some of the considerations of judgment that are pre-
sented here, and points out that you would have a situation gener-
ating enormous pressure on the State courts if they remained
bound by the declarations of the Supreme Court of the United
States as to what the constitutional rights of children are to re-
ceive the benefits of a desegregated education, but are not subject
to the same limitations on their discretion that this legislation
would impose.

What are the State courts then to do? Are they to continue to
follow the general precepts of Charlotte-Mecklenburg and subse-
quent cases, or are they to assume that the applicable constitution-
al standards have been somehow modified by a congressional judg-
ment as to the limits of reasonableness.

Finally, I might just add a word. Sensitive though I may other-
wise feel to the use of either slippery slope arguments, or argu-
ments about opening the floodgates, I do, as noted on page 13, be-
lieve that here indeed the proverbial floodgates would be opened by
an attempt to tailor, limit, or otherwise substitute congressional for
judicial discretion in the prescription of appropriate remedies for
the deprivation of individual constitutional rights.

Thank you, Mr. Chairman and members of the subcommittee. I
would be happy, following the statements of my distinguished col-
leagues, to respond to any questions.

Mr. KastenMEIER. Thank you, Mr. Richardson, for a splendid
statement.

[The statement of Mr. Richardson follows:]

STAaTEMENT BY ELLioT L. RICHARDSON

Mr. Chairman and Members of the Subcommittee: Thank you for the opportunity

to comment on the px:‘)f)osed Neighborhood School Act in S. 951, which would limit
the authority of the federal courts to seek or order remedies in desegregation cases.
The significant aspects of the bill, as I understand it, are the prohibition of the fed-
eral courts from ordering the assignment or transportation of students in desegrega-
tion cases, and the bill’s retroactive application to existing court orders. My experi-
ence as a United States Attorney, a State Attorney General, and an Attorney Gen-
eral of the United States, as well as a grivabe practitioner, has given me an insight
into the far-reaching constitutional and social implications of this legislation that I
hope will be of assistance to the committee. .
. Congressional attemgts to limit the jurisdiction and remedies of the federal
courts, as exemplified by this bill, are not unprecedented. What would be unprec-
edented, however is the passage of such legislation. I believe that enacting S. 951
may be unconstitutional for several reasons and would be unwise as a matter of
policy. The first constitutional problem raised by this bill is the basis of Congress’
power to enact such legislation. While it is clear that Article III of the Constitution
provides Congress with the power to limit the federal courts’ jurisdiction, that provi-
sion should not be read in a vacuum: the parameters of Congress’ power are found
in a reading of the Constitution as a whole. Second, if passes, S. 961 would disturb
the balance of power between state and federal governments. This would occur be-
cause the federal courts would be denied the caf)acity in certain circumstances to
correct unconstitutional interpretations of federal law by state courts. Third, an ex-
amination of the bill in light of the Fourteenth Amendment’s due Krocess and equal
protection clauses reveals that S. 951 would curtail individual rights in accordance
with congressional proscribed limitations. Fourth, this legislation distorts the sepa-
ration of powers required by the Constitution because it encroaches on the judicia-
ry’s independence.

20-399 0 - 83 - 6
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Apart from the constitutional problems created by this legislation, sound policy
requires it to be evaluated under the strictest scrutiny. For example, S. 951 would
(1) expose state judges to intense political pressure; (2) result in varying standards
foverning constitutional rights; and (8) open the door to the passage of further le

ation redefining the judiciary’s role. Clearly, Congress cannot overturn the Su-
preme Court’s constitutional precepts by legislative fiat. It should not be able to ac-
complish that same end through the manipulation of judicial powers.

The sponsors of S. 951 purport to rely on Article III, Section 1, as well as Section 5
of the Fourteenth Amendment, as the source of congressional authority to limit the
function of the federal courts. Although it is not clear on the face of the bill that its
provisions apply equally to the Supreme Court and to the lower federal courts, Sen-
ator Johnston, one of its sponsors, has told this Committee that it was intended to
apply to both. Neither Section 1 of Article III nor Section 5 of the Fourteenth
Amendment, however, contain language that would support its being used to limit
the powers of the Supreme Court; to my knowledge, neither has ever been so used.

Section 5 of the Fourteenth Amendment is the enforcement provision of that
amendment. Congress’ power to enact legislation under that section is indeed broad,
but it is directed toward the affirmative implementation of the amendment, not its
subversion. As Justice Black said in Oregon v. Mitchell, 400 U.S. 112, 128 (1970), . __
“Congress has no power under [Section 5] to undercut the amendment[’s] guarantees
of personal equality and freedom from discrimination. . . .” Expressing the same
view in Katzenbach v. Morgan, 384 U.S. 641, 6561 n.10 (1966), Justice Brennan point-
ed out that Section 5 does not confer upon Congress any power to “dilute” or “re-
strict” the Fourteenth Amendment’s guarantees. In that same decision Justice
Douglas dissented but stated that while Congress may enact legislation under Sec-
tion 5 to ensure equal protection and due process, the judiciary must decide “wheth-
er the [issue] with which Congress has . . . sought to deal is in truth an infringe-
ment [on] the Constitution. . . .” Id. at 666. The judiciary has already addressed the
issue of student assignment to desegregate and held that such measures are not—— -
only permissible, but at times reggired by the Fourteenth Amendment. As recently
as two weeks ago, the Supreme Court, in Washington v. Seattle School District No.

1, 50 US.L.W. 4998 (U.S. June 29, 1982) (No. 81~9), struck down a statewide initia-
tive designed to stop the assignment of students to achieve desegregation.

Although the exceptions clause of Article III, Section 2 affords a more plausible
basis for Congress’ power to limit the Supreme Court’s ability to order certain reme-
dies, neither that clause nor any other provision of the Constitution can be used in a
manner that destroys an ‘“‘essential function” of the Supreme Court. Such a reading
would conflict directly with the Framer’s intentions as evidenced by the Constitu-
tional Convention’s rejection of a proposal expressly requiring the legislature to
“direct” the “[jludicial power.” Contemporag scholars follow this reasoning and
ﬁosit that although Congress’ power over the Supreme Court’s appellate jurisdiction

as been deemed “plenary,” that power may not be exercised in a way that would
pelrmlit the legislature to undermine the judiciary’s constitutionally established
role. :

S. 951 would in certain specified circumstances prohibit the federal judiciary from
implementing student assignment, even when state law or action permits the per-
petuation of illegal segregation. Hence, the bill would pro tanto prevent the federal
judiciary from exercising its “essential function” of ensuring that state courts give
adequate recognition to constitutional rights recognized by the federal judiciary.
This duty was vested in the Supreme Court by the Constitution and developed it
the lower federal courts in response to the practical demands of coping with a tre-
mendous volume of cases. A pur of Article III was to ensure the supremacy of
federal law. To the extent that S. 951 would permit the states to avoid compliance
with constitutional requirements, its implementation would be incompatible with
that purpose. As Justice Holmes stated, in the often quoted Western Maid case,
“[l]egal [rights] that exist but cannot be enforced are ghosts that are seen in the
law, but that are elusive to the grasf).”

The provisions contained in S. 951 limiting the assignment of students in terms of
specific travel time and round trip distance embody congressional efforts to tailor
judicial remedies. Such efforts would seem to me clearly to exceed Congress’ power
under Article III, Section 1. That section empowers Congress to establish inferior.
courts, not to frame remedies. Indeed, a district court has the duty and power to

'The late Professor Henry M. Hart, Jr., Professor Herbert Wechsler, Columbia University,
and Professor Lawrence Sager, New York University are among the many adopti?f this view.
For a general discussion on this to&i)c, see P. Bator, P. Mishkin, D, Shaglm and H. Wechsler,
Hart and Wechsler's “The Federal Courts and the Federal System’ 330-35, 362-65 (2d ed. 1973).
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frame an appropriate remedy for ille%:al segregation when school authorities fail to

establish an acceptable remedy. In the case Chief Justice Burger envisioned this

power to be broad and flexible. He stated: “The scope of permissible transportation
of students . . . has never been defined by this Court, and by the very nature of

[desegregation] cannot be defined with precision. No rigid guidelines as to student

transportation can be given for apglication to the infinite variety of prcblems pre-

sented by thousands of situations.”

Moreover, fashioning remedies in equal protection cases has been viewed by the
Supreme Court as a function entrusted to the Court by the Constitution. Nebraska
v. Wyoming, 325 U.S. 589, 616 (1945). The exercise of this function on a case-by-case
basis, as suggested by Chief Justic Burger, has been accepted and even advocated by
the Supreme Court under similar circumstances. Former Chief Justice Warren
stated that developing a doctrine on a case-by-case basis provided the most satisfac-
tory method for arriving at detailed constitutional re%uirements to redress unconsti-
tutional legislative apportionment. Reynolds v. Sims, 377 U.S. 533, 578 (1964). Enact-
ment of this legislation would set an unfortunate precedent for other congressional
attempts to substitute legislative grescription for judicial discretion.

The restrictions mandated by S. 951 also contravene other provisions of the Con-
stitution. The bill would erode the protections offered by the Fourteenth Amend-
ment’s due process and equal protection clauses to the extent that individual ri%};ts
entitled to vindication pursuant to Supreme Court decisions would instead be subor-
dinated to a Congressional majority. S. 951 would enact into law a legislative judg-
ment as to the reasonable limits of court ordered busing. But Congress cannot strike
its own balance between the benefits derived from desegregated schooling and the
social costs of attaining those benefits without preempting an essential function of
the judiciary, for it would be anomalous for the judiciary to have jurisdiction over
desegregation cases and at the same time to lack the corollary power to shape reme-
dies suited to specific circumstances.

Judicial review of state action affecting Constitutional rights has been consistent-
ly recognized as an essential element of due process. Although congressional deci-
sions regarding the choice of remedies do not generally afford reason for complaint,
the situation is otherwise where Congress effectively forbids the federal judiciary to
grant constitutionally adequate remedies for an entire class of claims. Judicial
review has in that case and to that extent been effectively eliminated and due proc-
ess has been denied. A constitutional claimant has the right to be heard in a court
c:(s)able both of adjudicating his claim and of granting effective relief. Crippling the
federal judiciary by denying it the full scope of its discretion to order such remedies
as it deems to be necessary is clearly as fatal to a litigant’s effort to vindicate consti-
tutional rights as is flatly denying jurisdiction. Such measures obstruct the judicial
protection of constitutional rights by preventing specific violations from being re-
dressed, and also eliminate the protection afforded by past decisions in this area.

S. 951 also violates the equal protection clause without compelling justification.
Generally, a plain reading of a statute determines its constitutionality. ile S. 951
does not ex resslf' mandate unequal treatment, its effect in certain circumstances is
to curtail the full extent of the constitutional rights made available !z{ Brown v.
Board of Education and subsequent decisions. That is, those rights would be accessi-
ble only to individuals residing in a community that desegregates voluntarily or in a
state where courts would order student assignment.

. _This is not the only equal protection problem raised by S. 951, Its application
clearly results in two distinct classes of plaintiffs being subjected to unequal treat-
ment: plaintiffs suing in federal courts and those suing in state courts. Those brinf-

ing suit in state courts are allowed to seek the full range of judicial remedies while

those suing in the federal courts cannot obtain them. A
This denial of authority to grant effective relief in specific cases not only discrimi-

nates, but would in practice invite the federal judiciary to render advisory opinions

in desegregation cases. At the same time, S. 951 opens the door for Congress to
decide what fractional part of a constitutional right is entitled to its blessing.

By asserting the power to determine the scope of protected rights, Congress would
be intruding upon a judicial function and thus, disrupting the constitutionally sepa-
rated powers. If the courts were to accept as final the restrictions imposed by S. 951,
the result would be to immunize such legislation from judicial review, thus nullify-
ing the role of the judiciary as a check on the legislature.

e retroactive provision of S. 951 infringes further on the judiciary’s role. That
provision stipulates that the bill's restrictions on available remedies apply to deseg-
regation orders implemented prior or subsequent to its enactment. Such qualifica-

2]1d. at 29.
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tion would result in the relitigation of decided desegregation cases where the court
ordered remedies do not fit within the bill’s specific requirements.

For over a century it has been clear that Congress may not prescribe a rule of
decision in cases before the judiciary. This was the precise holding in the landmark
decision of United States v. Klein, 80 U.S. (13 Wall.) 128 (1872). In Klein, Congress
had passed legislation purporting to deprive the Supreme Court of jurisdiction to
hear cases initiated under circumstances specific to that petitioner’s case and re-
quired further the dismissal of such cases. The Supreme Court held that this was an
attempt to dictate a rule of decision and, therefore, an impermissible use of Con-
gress’ Article III powers.

In addition to the apparent unconstitutionality of S. 951, important policy consid-
erations require it to be evaluated under the strictest scrutiny. First, if S. 951 is
enacted, state courts would face intense political pressure not to grant agpropriate
remedies that are either disfavored by Congress or by their constituents. Such pres-
sure would be acute because the withdrawal of jurisdiction to assign students
freezes the Supreme Court's desegregation decisions as permanent law of the land.
Because these constitutional decisions are the last word from the Supreme Court,
they are binding precedent on state courts. Although state judiciaries are to some
extent insulated from political pressure, the enactment of S. 951 would nevertheless
place state court judges in an awkward, position; they could not disregard the Su-
preme Court’s constitutional mandate regarding desegregation, yet if student assign-
ment is ordered, they would subject themselves to majoritarian political pressures.

Second, the limitations imposed by S. 951 would result in multiple standards gov-
erning constitutional rights in the different states. The First Amendment should
offer the same protection and guarantees in New York as in California, and the
impact of Brown v. Board of Education should be felt equally in Mississippi and Illi-
nois. The emergence of varying standards for the erotection of constitutional rights
would inevitably contribute to disillusionment with the courts. Moreover, the with-
drawal of a constitutionally required remedy from federal courts, while permitting
such a remedy to be administered in state courts, presents an anomaly. No reason
exists as to why those suing in a state court should be afforded more protection
than those suing in a federal court in the same state. It has been argued that this
potential difference is desirable because the state court’s power to order remedies is
undiminished. This power, however, is illusory since section 1441, title 28 of the
United States Code permits a defendant to remove a case to federal court without
cause. :

Finally, I fear that the passage of S. 951 could truly open the proverbial flood-
gates to further legislation that would redefine the judiciary’s constitutionally pre-
scribed role. It cannot be asserted that S. 951 is an isolated instance of Congress
revealing its displeasure with controversial decisions rendered by the judiciary. In
the first session of the 97th Congress, at least 22 bills were introduced to strip the
federal courts of jurisdiction to hear cases involving abortion and school prayer. One
bill was introduced that would have effectively denied federal courts the power to
review any state court decision. I would like to draw to your attention that Congress
previously faced the decision of whether to enter the sphere of constitutional deci-
sion-making by restricting jurisdiction, yet did not yield to this temptation. Between
1953 and 1968 over 60 bills were introduced to restrict federal jurisdiction primarily
in response to controversial Supreme Court holdings. None were passed.

To this point in time, the legislature has consistently exhibited self restraint in
this area. Congress has realized that, in the long run, the passage of legislation such
as S. 951, would not ensure the prevalence of a particular viewpoint, but rather,
;)vouldhdamage the delicate balance among the legislative, executive, and judicial

ranches.

Thank you Mr. Chairman. I would be happy to answer any questions that the
Committee may have.

Mr. KasTeNMEIER. We will proceed with the panel in its entirety
before questions. I will now recognize Benjamin R. Civiletti.

Mr. CiviLerri. Mr. Chairman, members of the committee, thank
you for the opportunity to appear before you and to comment on
the constitutionality, and perhaps the wisdom or ill wisdom of S.
951, known as the Neighborhood School Act. The bill, as we all can
readily see, is an extraordinarily sensitive piece of legislation be-
cause of its potential impact, not only on its particular subject, but
on our entire constitutional system.
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We are familiar with the bedrock of the Constitution three equal
branches of the Federal Government and the relationship of checks
and balances. That relationship, the balance of powers, is both com-

lex and delicate, but it is crucial to the effective functioning of the
nstitution. And the balance is safeguarded.

One, the constitutional amendment process is a careful and diffi-
cult one that requires great scrutiny and time. But as important as
the amendment process is to safeguarding the balance of powers
and the constitutional scheme, so is the history of the relationship
between the three branches and the way they have exercised their
powers over the years to give deference to the appropriate spheres
of authority of the other branches and to, by and large, avoid tam-
pering with or upsetting the fragile balance.

There may be forz}ys from time to time into or to the extent or
limit of the power of one branch of Government or the other, the
executive or the legislative branches. But by and large, there has
developed a substantial respect and a buffer zone between those
branches and the exercise of whatever their ultimate powers may
be. This legislation I see as not a foray, but the first of a series of
direct attacks on the independence and separateness and authority
of the Federal judicial power.

I know that the proposed legislation reflects deep feelings of
many people. Whether a majority, I can’t say. But even with defer-
ence to those beliefs, I nevertheless think that if the bill is enacted,
Congress would step outside its appropriate role in dealing with
these concerns, and would endanger the fundamental relationshi
of our constitutional system designed to protect the rights of all
people; particularly the minority, as well as the majority.

Let me speak first to the provisions of the bill which concern the
executive branch of the Government. Article II, section 3 of the
Constitution directs that the President ‘“shall take care that the
Laws be faithfully executed.” In addition, the President, like Sena-
tors, Congressmen, and Federal judges, takes an oath to uphold the
Constitution. The Constitution nowhere grants the legislature the
power to direct the executive branch in carrying out its independ-
ent and separate constitutional duties:

The proposed bill authorizes the Attorney General on citizen
complaints to institute suits to end, in effect, mandatory busin%.
The provision authorizing the Attorney General to so act will
appear in the United States Code immediately following the very
provision authorizing him to institute a remedial suit when he re-
ceives a complaint that a person is being subjected to unconstitu-
tional segregation. The bill thus presents the possibility of the At-
torney General being called on to institute a suit to challenge an
order just obtained in another suit he had a duty to file. This irony
reflects a fundamental unresolved conflict raised by this legislation
between the executive duty delegated to the Attorney General to
seek judicial relief from constitutional -violations and restrictive
legislative direction to challenge appropriate remedies designed to
provide precisely that kind of reliefl.)

Additionally, the bill purports to prohibit the Department of Jus-
tice from spending any appropriations to bring or maintain any
action requiring transportation of a student to a school other than
the one which is nearest his home. Under the definitions set out in
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the bill, that provision would in many instances frustrate the abili-
(tiy of the Department of Justice to seek an{ effective relief for chil-
ren who are victims of a segregated school system.

Title 42 of the United States Code, sections 2000c through 6a,
specifically authorizes the Attorney General to maintain suits to
remedy school segregation. Having done so, Congress cannot logi-
cally mandate that they may not seek effective relief. In this sec-
tion as well, the bill seems to me to create a blatant inconsistency
in the law and to im%in e directly on the executive’s constitutional
function. As such, I think it may very well be unconstitutional.

It certainly is unwise. Inconsistent or illogical laws undermine
ublic respect for the law and for the body which enacts the law.
n addition, the law inserts the legislature into the domain of the

executive and invites confrontation between the branches in a way
which can only upset the balance of the constitutional system.

Perhaps the most important frailty of the bill is with regard to
its purported limitations on the power of the Federal courts to
issue any order directly or indirectly which would require the
transportation of a student to some school other than the one clos-
est to his residence. I am not convinced that the bill entirely ac-
complishes that purpose, which I think it intends. But to the extent
that it does accomplish that purpose, I think it is plainly unconsti-
tutional.

The relationship between Congress and the courts differs from
the relationship between Congress and the executive. Under the
Constitution, Congress does have wide power over the jurisdiction
of the Federal courts. The article III powers, and particularly the
exceptions clause, those clauses taken together, it seems to me, give
Congress gower to designate the jurisdiction of the lower Federal
courts and the appellate jurisdiction of the Supreme Court—over
both State action and decisions and Federal action and decisions.
Short of a constitutional question or the ability to order an essen-
tial remedy to effect a constitutional right, Congress power over
the courts is plenary. Thus, if Congress decided to remove from the
Federal courts jurisdiction to hear diversity cases, or insurance
claims, or suits involving governmental torts, and many other arti-
cle III jurisdictional heads, it could do so. :

Whether such action would be wise is, of course, a separate ques-
tion; it would lead to confusion, would deprive citizens of uniform
interpretation of some laws, and could be perceived as an interfer-
ence with justice based on special interests. 4

But Congress ﬂower over the courts is subject to limitations. If
Congress gives the courts power over a specific type of cases, it
cannot dictate to the courts how those cases must be decided—that
would insert the legislature directly into the judiciary’s domain.
Nor can Con%ress impinge on the Supreme Court’s power to decide
constitutional issues or dictate limitations on the Court’s power to
prevent, cure or remedy constitutional failings. To do 8o would de-
stroy the Supreme Court and reduce it to rendering advisory opin-
ions. :

Any legislation which Congress enacts in this area, as in all
others, whether it is under article III or in other regards, must be
consistent with all constitutional guarantees including those of the
14th amendment. The proposed bill, as it purports to limit the
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courts, suffers from several constitutional infirmities. In essence, it
would deprive the courts of the ability to order the only effective
remedy in many school desegregation cases.

It is my view, shared by a number of other former attorneys gen-
eral and solicitors general, and expressed in a letter from all of us
to Chairman Thurmond, that Congress is not empowered by the
Constitution selectively to restrict the jurisdiction of the Federal
courts to prevent them from enforcing Brown v. Board of Educa-
tion.

The bill also directs the result which courts must reach in any
cases brought pursuant to it and, in fact, could require courts to
issue orders returning school districts to the status quo ante. By
definition, the Jaw’s only-practical application would be to void
court orders which were issued for the sole purpose of remedying
unconstitutional segregation. ,

The law, therefore, not only directs the courts to reach a specific
result, but dictates that they reachan unconstitutional result. Con-
gress clearly has no such power.

Although it may seem, at any given moment, that one branch of
the Federal Government is exceeding its appropriate role, over the
history of the country, the branches have maintained a sensitive
and functional balance. We should, therefore, be wary of hasty
overreactions to perceived imbalances. The Constitution establishes
a process for its amendment designed to avoid emotional responses
to momentary passions and to promote carefully considered
changes. To attempt to circumvent that process is to endapger the
very fabric of the Constitution. The Congress could not directly by
legislation deny our citizens the opportunity for equal education
and the Congress cannot indirectly, through manipulation of spend-
ing authority or jurisdiction, achieve that unconstitutional end.

Thank you. 3

Mr. KasteNMEIER. Thank you very much for that fine statement,
Mr. Civiletti.

[The statement of Mr. Civiletti follows:]

TesTIMONY OF BENJAMIN R. CivILETTT

The bill before this committee is an extraordinarily sensitive piece of legislation
because of its potential impact on our entire constitutional system. The Constitution
establishes three equal branches of the federal government and a relationship of
checks and balances, cooperation and autonomy, designed to “secure the Blessings
of Liberty” to the people of the United States. That relationship—the balance of
powers—is both complex'and delicate, but it is crucial for the effective functioning
of our constitution. c—

There are safeguards of that balance. The Constitution provides a method of
amendment which mandates that thorough scrutiny be given any pro change.
But just as important has been the care which, for the most part, all three branches
have exerci over the years to give difference to the appropriate spheres of au-
;htlmty of the other branches and to avoid tampering with and upsetting the fragile

alance.

I know that the proposed legislation reflects dee feelingis of many people—wheth-
er a ma{“ority, I cannot say. With deference to those beliefs, I nevertheless think
that if this bill is enacted, Congress would step outside its appropriate role in deal-
ing with these concerns and would endanger those fundamental relationships of our
Constitutional system designed to protect the rights of all people—the minority as
well as the majori:y.

Let me speak first to the provisions of the bill which concern the executive
branch of the %overn ent. Article II, Section 3 of the Constitution directs that the
President “shall tak& care that the Laws be faithfully executed.” In addition, the
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President, like Senators, Congressmen and Federal Judges, takes an oath to uphold
the Constitution. The Constitution nowhere grants the Legislature the power to
direct the Executive branch in carrying out its constitutional duties. '

The proposed bill authorizes the Attorney General on citizen complaints to insti-
tute suits to end in effect mandatory busing. The provision authorizing the Attorney
General to so act will appear in the United States Code immediately following the
very provision authorizing him to institute a remedial suit when he receives a com-
plaint that a person is being subjected to unconstitutional segregation. The bill thus
presents the possibility of the Attorney General being called on to institute a suit to
challenge an order just obtained in another suit he had a duty to file. This irony
reflects a fundamental unresolved conflict raised by this legislation between the ex-
ecutive duty of the Attorney General to seek judicial relief from constitutional viola-
tions and restrictive legislative direction to challenge appropriate remedies designed
to provide precisely that kind of relief.

Additionally, the bill purports to prohibit the Department of Justice from spend-
ing any appropriations to bring or maintain any action requiring transportation of a
student to a school other than the one which is nearest his home. Under the defini-
tions set out in the bill, that provision would in many instances frustrate the ability
of the Department of Justice to seek any effective relief for children who are victims
of a segregated school system. 42 U.S.C. § 2000c-6(a) specifically authorizes the At-
torney General to maintain suits to remedy school segregation. Having done so,
Congress cannot logically mandate that he may not seek effective relief. In this sec-
tion as well, .the bill seems to me to create-a blatant inconsistency in the law and to
impinge directly on the Executive’s constitutional function. As such, I think it may
very well be unconstitutional.

It certainly is unwise. Inconsistent or illogical laws undermine public respect for
the law and for the body which enacts the law. In addition, the law inserts the Leg-
islature into the domain of the Executive and invites confrontation between the
branches in a way which can only upset the balance of the constitutional system.

The bill also purports to [imit the power of the federal courts to issue any order,
directly or indirectly, which would require the transportation of a student to some
school other than the one closest to his residence. I am not convinced that the bill
accomplishes that purpose, but to the extent it does, I think it is unconstitutional.

The relationship between Congress and the courts differs from the relationship
between Congress and the Executive. Under the Constitution, Congress does have
wide power over the jurisdiction of the federal courts. Article III of the Constitution
provides that:

“The judicial Power of the United States, shall be vested in one supreme Court,
::t?l'i'l: such’inferior Courts as the Congress may from time to time ordain and es-

ish. . . ."”

“In all other Cases before mentioned, the supreme Court shall have appellate Ju-
risdiction, both as to Law and Fact, with such Exceptions, and under such Regula-
tions as the Congress shall make.”

Those clauses taken together, it seems to me, give Congress power to designate
the jurisdiction of the lower federal courts and the appellate jurisdiction of the Su-
greme Court—over both state action and decisions and federaf action and decisions.

hort of a constitutional question or the ability to order an essential remedy to
effect a constitutional right, Congress’ power over the courts is plenary. Thus, if
Congress decided to remove from the federal courts jurisdiction to hear diversity
cases, or insurance claims, or suits involving governmental torts, it could do so.
Whether such action would be wise is, of course a separate question; it would lead to
confusion, would deprive citizens of uniform interpretation of some laws, and could
rceived as an interference with justice based on special interests.
ut Congress’ power over the courts is subject to limitations. If Congress gives the
courts power over a specific type of cases, it cannot dictate to the courts how those
cases must be decided—that would insert the Legislature directly into the Judicia-
ry’s domain. Nor can Congress impinge on the Su&)reme Court's power to decide con-
stitutional issues or dictate limitations on the Court’s power to prevent, cure or
remedy constitutional failings. To do so would destroy the Supreme Court and
reduce it to rendering advisory opinions.

Any legislation which Congress enacts in this jurisdiction area, as in all others,
must be consistent with all constitutional guarantees including those of the 14th
Amendment. The proposed bill, as it purports to limit the courts, suffers from sever-
al constitutional infirmities. In essence, it would deprive the courts of the ability to
order the only effective remedy in many school desegregation cases. It is my view,
shared by a number of other former Attorneys General and Solicitors General, and
expressed in a letter from all of us to Chairman Thurmond, that Congress is not
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empowered by the Constitution selectively to restrict the jurisdiction of the federal
courts to prevent them from enforcing Brown v. Board of Education.

The bill also directs the result which courts must reach in any cases brought pur-
suant to it and, in fact, could require courts to issue orders returning school districts
to the status quo ante. By definition, the law’s only practical application would be to
void court orgers which were issued for the sole purpose of remedying unconstitu-
tional segregation. The law, therefore, not only directs the courts to reach a specific
result, but dictates that they reach an unconstitutional result. Congress clearly has
no such power.

Although it may seem, at any given moment, that one branch of the federal gov-
ernment is exceeding its appropriate role, over the history of the country, the

branches have maintained a functional balance. We should, therefore, be wary of

hasty overreactions to perceived imbalances. The Constitution establishes a process
for its amendment designed to avoid emotional responses to momentary passions
and to promote carefully considered changes. To attempt to circumvent that process
is to endanger the very fabric of the Constitution. The Congress could not directly
by legislation deny our citizens the opportunity for equal education and the Con-
gress cannot indirectly, through manipulation of spending authority or jurisdiction,
achieve that unconstitutional end.

b N{lr. KAsTeENMEIER. Now, we would like to hear from Mr. Katzen-
ach.

Mr. Ka1zENBACH. Mr. Chairman, members of the subcommittee,
it is for me also a great pleasure to be here today. I appreciate the
opportunity to say a few words on the subject, about which I feel
quite strongly.

I agree with what my colleagues here have said. I think this bill
is unconstitutional, as I think are numerous other attempts in pro-
posed legislation to accomplish  different results in a similar
manner, referring to other subjects. What I want to focus ver
briefly the attention of the committee on is the larger issue wit
which it seems to me it is faced here initially, and will be faced in
other matters.

I think that our political system has worked very well. I think

when the Supreme Court assumed that it is for the courts to give.

the final determination as to the constitutionality of a law, or to
interpret the rights and provisions of the Constitution in an ulti-
mate sense, that was a wise assertion of power that has served our
constitutional system very well.

When I say that, I think we all have to recognize that decisions
of courts are not always popular. I don’t think decisions of courts
are always right, in the sense that I don’t always agree with them.
The Supreme Court has not always agreed with itself, in the sense
that it has from time to time overruled prior interpretations of con-
stitutilclmal rights and provisions. But I think the system has served
us well.

This legislation, this proposal, tampers with that system. I think
it is an effort, by legislative gimmicks, to overrule what courts
have done. It does so more subtly than some of the other proposals
in this House or the other body. But I think that it is an effort to
do that. Schoolbusing is unpopular with a large segment of the
community. I think this is an effort to get rid of schoolbusing
whether or not schoolbusing is essential to the realization of a con-
stitutional right.

Yet, I find very few people who would wish to say that whenever
we disagree strongly with a constitutional interpretation of the ju-
dicial system, that the Congress should have the power to overrule
that, or to tailor that to its own predisposition. And yet this is an
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effort to do that by indirection. I wanted to focus attention on that,
because I have too much respect for this Congress, this committee,
to believe that.you would wish to do by indirection what you consti-
tutionally cannot do directly. I have too much respect to believe
that there would be a desire to really change such a fundamental
constitutional principle as that which we have had since 1801, that
the Supreme Court is the ultimate determiner of rights.

So, I think that it is clear, as Mr. Civiletti has said, that there is
wide power, yes, under article III. But that power has to be exer-
cised consistently with other provisions of the Constitution. I think
the wide power under article III is a desirable power, desirable in
order to effectuate the rights of people in the most efficient judicial
system that you can find. :

I don’t think jurisdictional matters and jurisdictions of courts
should be used to tamper directly or indirectl{‘ with substantive
rights, nor do I think that that can be accomplished under the Con-
stitution.

Thank you, Mr. Chairman.

Mr. KASTENMEIER. Thank you, Mr. Katzenbach. You have pro-
vided us with wise counsel. I have just a couple of questions, then I
would like to yield to my colleagues.

Mr. Richardson, can you conceive of any situation wherein Con-
gress would have power to set down by statute some limitation on
the courts with respect to its exercise of power of a remedy in any
constitutional matter? The Congress could set forth a limit beyond
which-any remedy would be unreasonable or outweighed by other
factors. Can you conceive of any case in which the Congress might
have authority to write such a statutory limitation?

Mr. RicHARDSON. I can conceive of the possibility that the Con-
gress might, in effect, exercise a legislative judgment as to what in
its view would be reasonable, subject to this being taken into ac-
count by the courts as a relevant datum, indicative of the views of
a body whose judgments are entitled to significant weight.

Mr. KasTeNMEIER. Notwithstanding, whether it is wise or unwise
to do so, are you saying that Congress could Kass a joint resolution
either admonishing the courts or finding that the imposition of
busing as a remedy has been, in some cases, excessive? The resolu-
tion, of course, would have no controlling effect on the courts. Is
that .;vhat you are saying? We could do that but nothing really
more -

Mr. RicHARDSON. Yes; I think this is in substance all that the
War Powers Act does. It can't by its own force restrict whatever
may be the constitutional power of the President as Commander in
Chief. But it can, through the device of requiring reports and infor-
mation to be submitted, exercise a kind of restraining influence.

It seems to me—but to go back to your original question, I think
the answer is no. I think that if the right in question is a constitu-
tional right, we would have to overturn the whole history since
1801, as former Attorney General Katzenbach has just said, to
deny, then, to the courts the power to assure that such rights are
given effect.

Mr. KAsTENMEIER. You were correct, in stating and observing
that the bill (a:gplies not only to lower Federal courts, but also to
the Supreme Court as well. If the chier sponsor had provided other-
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wise—that it did not apply to the Supreme Court of the United
States, but applied to other Federal courts—would that have made
any difference from a constitutional perspective?

Mr. RicHARDSON. No; not to the result, Mr. Chairman.

Mr. KAasTENMEIER. In that respect you would differ with the opin-
ion of the present Attorney General William French Smith?

Mr. RicHARDSON. Yes; as I said, to me the decisive consideration
is that the Congress, while conceding a judicial function and a
measure of judicial discretion is beyond that point substituting its
own. And insofar as the legislation is invalid on that ground, of
course it would be invalid as applied to the lower Federal courts as
well as the Supreme Court.

Mr. KasTENMEIER. Thank you. I have one last question.

Mr. Civiletti, obviously this arises out of a general frustration at
large in the land. And on this issue, because many people who are
affected by it feel it very deeply in their personal lives, what coun-
sel would you give adversely affected parents: those whose children
are being bused a great distance. And if busing were upheld as a
froper remedy, even though we know it exceeds their own guide-
ines, but let’'s assume that it is upheld, what recourse do they
have? Is it a constitutional amendment only? Is a constitutional
amendment the only recourse for parents who feel that they are
g:liyex:’sely affected with respect to the implementation of such rem-

ies?

Mr. CiviLertt. Time, of course, is the factor. In order to make
substantial changes under the Constitution or within the communi-
ty, it takes time.

.So, if you are asking the question on a theoretical basis rather
than a practical basis, I think there are other avenues that the
community can take to alleviate the idiotic circumstance of small
children being bused 10 miles and 15 miles daily, twice a day,
which is just crazy. By enormously increased activity within the
school community or within the political community, participation -
in the board of education, the tax basis, efforts with regard to addi-
tional new housing, making sure of open developments and equal
opportunitites for employment, may alleviate at least the circum-
stances—which are the underpinning for long distance busing. And
that is enclaves of black citizens or Hispanic citizens in one part of
the community, and satellite white communities in other parts of
the community.

But even with that, there are a whole variety of auxiliary or pre-
liminary efforts to design a system short of long distance manda-
tory busing which the Department of Justice and the courts must
use.

Busing in my view is and should be a last resort. And the longer
ou, or the greater distance you have to bus people, then the more
urdensome and difficult it is. But short of a constitutional amend-

ment, it seems to me that the people in the community, particular-
ly the younger people with the scgooLage children, where they see
a segregated school circumstance develop, and they see the likeli-
hood, or one that exits, it seems to me it behooves them to take a
very positive, very active role in the local political process of that
community to alleviate through political means and financial and
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economic_means some of the very causes for the terrible conse-
quences of long-distance busing. -

Mr. KASTENMEIER. In other words, if we are to advise the advo-
cates of this approach, we can onl{ say with respect to extracom-
munity legal strategy that their only recourse is to a constitutional
amendment, but at the same time that there are many in-commu-
nity solutions that could be carried out and aided by both the Fed-
eral Government, the executive branch, the Federal Government
as well as the State and the community?

Mr. CiviLern1. Including in short-term participation in the very
processes through a representative committee or through a friend
of the court position, efforts to have a role in, at least recommenda-
tions and a role in the scheme or plans which the particular court
is considering to alleviate the segregated problem.

Mr. KasTeENMEIER. Thank you.

The gentleman from Illinois, Mr. Railsback. )

Mr. RamLsBack. Thank you, Mr. Chairman.

And I want to thank all of the witnesses. I would like to ask if it
is—I take it we all agree we are not denying the courts jurisdiction
to even determine, say, constitutional depreciation. at we are
doing is limiting the remedy that the Federal courts have availa-
ble. Do we all agree on that? Then I wonder——

Mr. KaTzenBacH. I wonder, though, Congressman, if in these cir-
cumstances you can make a distinction between the right and the
remedy, and say you have a right to this, but we are going to take
away the only remedy. I think that is taking away the right.

Mr. RansBack. Yes; trying to pursue it in my own mind, say a
suit is filed in the Federal courts, and there is a finding of discrimi-
nation. What other options does the court have, would the court
have other injunctive relief? I am trying to think, I take it they
could not out gerrymander school district boundary lines, could
they not? They still could, even if this bill is enacted into law. But
the bill does not distinguish between cases of de facto discrimina-
tion and de jure discrimination, is that your feeling about that?

Then I am wondering, too, what do the rules of stare decisis play.
I think one of you in your statements mentioned this. Say someone
seeks to bring an action in a State court. Would not that State
court be bound under the rules of stare decisis by Supreme- Court
decisions?

Mr. RicHARDSON. I made that point, Congressman Railsback, and
I think what you say is true. The supreme court of the State would
certainly be placed in an anomalous position. But insofar as it
obeyed the normally accepted precept that it is bound by the au-
thority and determinations of the Supreme Court of the United
States as to what the Constitution requires, then you would have a
situation in which the State courts were constant y evolving a line
of decisions obeying the Supreme Court of the United States while
the Federal courts, including the Supreme Court itself, were inhib-
ited from doing so.

Mr. RaiLsBack. Mr. Civiletti.

Mr. CiviLerti. Certainly, the State courts would have to follow
the Supreme Court precedents in this area. A much harder case, a
difficult case, is the proper position where the Supreme Court’s ju-
risdiction in this area is retained by a bill. But the lower courts’

—
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jurisdiction is removed entirely. So theg have no jurisdiction. And
instead the Congress judgment is that State courts shall be the tri-
})U}l&l% to determine these cases. I think that is still constitutional-
y frail.

But it is a different set of arguments than the bill before us.
Some of the same arguments, but some different, because you have
Congress then acting strongly within and reaching the limits of its
powers under article III, by providing for the superviso ower,
continuing supervisory power and constitutional power of the Su-
preme Court, and providing for a due process remedy in the State
court.

The question that you would ask is why? Why would that legisla-
tion be passed if the State courts are going to be following the Su-
preme Court precedent, if the State courts are more subject to pres-
sure, because they are not appointed for life and independent in
their salaries perhaps. Why would the Congress determine to shift
exclusively jurisdiction from the Federal lower court to the State
court unless it was to send a message or a signal that somehow the
State courts were going to be deciding matters more in tune with
what the Congress perceived to be the majority view and be more
reluctant to order busing than what they perceive the Federal
courts to be. And that is a troublesome proposition.

Mr. RaiLsBack. Let me ask all three of you if during your experi-
ences, were there instances where you say busing was used as a
tool that you thought were essential to be used? In other words,
where busing was an important remedy, and did work. In other
words, I think we are being asked to belive that busing has been
inappropriate in about every case. I am just wondering if, in your
views, busing had been an appropriate remedy and-has worked for
the betterment of the schoolchildren?

Mr. RicHARDSON. May I respond to that, Mr. Railsback, from the
background of my difficult role as Secretary of Health, Education,
and Welfare in dealing with these problems in the stage of final
deﬁeg;'egation of the previously mandated segregation of southern
schools.

This was in the period of 1970-73. There was indeed a time then,
Mr. Chairman, members of the subcommittee, when I spent days
on the Hill testifying on nothing but busing. And I could never get
the press to listen to anything I said in any press conference or
otherwise unless it involved busing. I put out important statements
on social security and health insurance and other aspects of educa-
tion but the press wasn’t interested.

At any rate, this helps me to ex'gand a little on what I was
saying about discrimination earlier. The Supreme Court in Brown
v. The Board of Education said that segregated education is inher-
ently bad and unconstitutional.

The easy case, of course, is the one in which you have a small
rural community with two schools, in each case reached by chil-
dren getting there on foot. One school is all black, the other is all
white. And the remedy in that case is simply to order that half the
children go to one school and half to the other. You may need to go
beyond that to make sure that the school system hasn’t put all the
black children in one classroom and all the white children in an-
other. And you may get into further problems as to whether or not
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they have kept segregated washrooms or bands or cheerleaders.
And, of course, a lot of the problems of implementation of segrega-
tion involve the question of where you drew that line.

You can also deal fairly easily with the problems of desegrega-
tion if you are not required to transport children by bus a signifi-
cantly greater distance than they were already going by bus to a
previously all white school. So, you then reach cases where you
cannot achieve any rational balance within the school system
except by transporting children greater distances. This problem
really first arose outside the South, or in a few of the larger cities,
Texas, Nashville, Memphis, after the smaller systems had already
been desegregated. But it becomes more acute the larger the city
and the more concentrated the inner city ghetto. -

So, you come to the question eventually whether there is any in-
terest from the standpoint of the well-being and education of the
child that justifies transportation beyond a given distance or time.
You are balancing the presumed values intrinsic to the opportunity
for a desegregated education against the detriments intrinsic to
prolonged busing, educational detriments that affect the ability of
the child to benefit from the classroom and to do homework and so
on.

Chief Justice Burger in Charlotte, Mecklenberg, and everybody
"~ who has dealt with the problem ever since, has recognized that you
were dealing with this kind of balance, and that there were limits.
The question is who prescribes the limits. And that is to say, who
determines which set of considerations should prevail, the consider-
ations deemed to underlie, to justify the constitutional mandate to
desefregate, or the considerations affecting the education that the
child gets at the end of the bus trip?

The problem, of course, here is not that congressional judgments
as to what the limits should be is necessarily wrong. The problem
is that the courts are necessarily, under our system, vested with
the requirement of making a determination in cases like this.

And, therefore, then to say, notwithstanding your constitutional
function and responsibility, we are not going-to let you decide how
to strike this balance; that is not your job, that is the Congress job,
and you are bound by it—it is there that the difficulty arises. And
8o in time, going back to what Mr. Civiletti said, this 1s the kind of
problem that can only be dealt with to the extent that society
works its way toward judgments about what are the relative values
of the competing interests at stake. - :

Mr. RaiLssack. Thank you.

P Mrl.‘ KASTENMEIER. The gentleman from Massachussets, Mr.
rank.

Mr. FRANK. Thank you, Mr. Chairman.

I would like to state, Mr. Richardson, with your reference to the
Klein case, because I think we have had invoked the McArdle case
obv1ouslf', very frequently by people who would be for this and
other bills taking away the whole area of jurisdictions and I share
your objections to that.

I know on page 11 you refer to the Klein case. Is it correct then
that in this instance the proponents of this particular way of going
about it don’t even have the advantage of McArdle, that is, they
would appear to be specifically contravening the decision in kind

1
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that, once the matter is before the courts, it is particularly obno:;-
ious for the legislative branch to say you may decide it in this
manner, but not that manner?

Mr. RicHARDSON. I think that is right. This is essentially what I
have been trying to say. You can call it as Klein does, the substitu-
tion of a rule of decision, or call it the amputation of the freedom
or discretion, or otherwise. There are various ways of characteriz-
ing what has been done. But in any case, it is a curtailment of an
otherwise conceded power.

Mr. FRANK. Mr. Civiletti. :

Mr. CiviLErTl. I agree. In this particular instance, I think Klein
is controlling.

Mr. FrRaNk. We have the implication on the McArdle case. I
think it is important to say that here even the precedent goes di-
rectly against the bill.

The chairman referred to an important question, the interpreta--

tion the current Attorney General put on this bill. He ruled, he ad-
vised he thought it was constitutional, because, I know you weren't
here for the statutory interpretation, but on page 2 of the bill, lines
23 and 24, it says no court of the United States may order or issue
any writ, et cetera. Does the bill seem to sugport the interpretation
that it does not apply to the Supreme Court?

Mr. CiviLerT. No.

Mr. RicHARDSON. No.

Mr. KaTzENBACH. Yes; I think it does.

Mr. FrRANK. It does apply to the Supreme Court.

Mr. KaTzenBacH. Obviously that is a point that could be clarified
by people here.

Mf) FrRANK. I suggest if the Attorney General wanted very
much——

Mr. CiviLETTI It makes the arguments much better.

Mr. KaTzENBACH. He depended on that.
~ Mr. Frank. Right. He wanted to find a bill constitutional. Since
he couldn’t find Johnson’s bill constitutional, he found his own bill,
his own version of the bill constitutional.

Mr. CiviLerT. Also, the Department of Justice has a duty in any
eta.ct :tl’ Congress to look to find, as the Court does, to find it constitu-

ional.

Mr. Frank. Is that after the fact or before the fact?

Mr. CrviLertl. Certainly after the fact.

Mr. FraNK. Before the fact in its advisory capacity, it wouldn’t
seem that would necessarily apply.

Mr. Civirerm. I think you try to give your good faith opinion, but

ou follow the principles in which the Supreme Court would follow
in looking at this legislation if it was passed.

Now, if you are asked as a wisdom matter, that is something dif-
ferent. But you can’t, I don’t think you can absolutely fault the
present Attorney General for taking a construction of the bill
which in his view would deem it to be constitutional.

Mr. Frank. | think it is fair to say anyone who was not presently
:be Attorney General would be unlikely to make such a construc-

ion. ‘

Mr. Richardson, you referred to your generic objections, I share,
I think they are often overdone. But we have both a horizontal and
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vertical component to the slippery slope. I think what we have to
be ‘concerned here is the horizontal effect, that is, if Congress
allows in this case for this exception, how many other subject mat-
ters will be subject to a similar degree. Even if they were to only go

this far and no further. I think that may be why, that is certainly

where I find the slippery slope argument more compelling in this
case than you do. -

Mr. RicHARDSON. I am indebted to you for that distinction.

Mr. FraNk. Constituent service.

Mr. RicHARDSON. I think that is a very useful point. That is cer-
tainly the worry. If it is a device—this is really a gimmick, as Mr.
Katzenbach said. If the gimmick is good for this, it is good for a lot
of other things, or bad for a lot of other things, as well. And in that
sense, your use of the word horizontal, I think, is quite appropriate.

Mr. Frank. I will yield back, Mr. Chairman.

Mr. KasTeENMEIER. Does the gentleman from Michigan have any
questions he wants to ask?

Mr. SaAwyer. Well, recognizing we have a vote coming up, just
one. I am not aware of any case where busing has cured anything.
Is there any case where anyone has now decided we -have been
doing this for 8 years. Now, it is all fixed and we can stop it?

Mr. CiviLerti. I don’t know, Congressman Sawyer, specifically.
But it is a little bit like Congressman Railsback’s question about
whether, which Mr. Richardson addressed, whether or not busing
has worked. Has it worked anywhere? And I am of the firm belief
that it has worked, and it has worked reasonably well without fan-
fare where there had been an enormous community participation
and effort, and where there was not a ready acceptance, but a
working within the social problems and other problems that busing
can create by the community.

Mr. SAwYER. More to the point, where they can stop it. That is
what I am curious about.

Mr. CiviLETTI. I think the Department of Justice can provide you
with indentity of innumerable cities, particularly”in the Middle
Eastern part of the country where busing has been extraordinarily
effective in desegration and there may be cases, I am not aware of
any specific one, where, after a period of time and because of
changes in the community development and demographics, busing
was stopped or certainly there are cases where it was more limited
than the orginal plan. And, of course, there are many, many cir-
cumstances where there has been satisfactory desegration without
any busing at all. And that is much to be desired. And, of course,
there are the hotter spots of Boston, Detroit, Cleveland.

Mr. RicHARDSON. Could I add a word, Mr. Chairman, in response
to Mr. Sawyer, because I really didn’t get to the essence of Mr.
Railsback’s question. And I can’t very well. I can’t cite an example

of a school system where you can say that one can be fully confi-

dent that, on balance, the interest of the children in the process of
education and in the course of their future lives had been benfited.

I recall from earlier periods attempts to reach such judgments.
But they are intrinsically difficult to make for the very reason that
the values at stake are intrinsically so difficult to measure.
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Whether you think it works, quote unquote, depends by defini-
tion on the value to a child of having the experience of being edu-
cated in a racially balanced school.

As to the question of when after 8 years, Mr. Sawyer, you could
end it, you could only end it if during the 8 years or the 16 years or
whatever the interval was there was occurring a process of the
kind that Mr. Civiletti referred to of the movement of people, peo-
ple’s residential patterns within the community, so that you had
racially mixed communities, and thus could have desegregated
schools without transportation. But only if that kind of process
were going on would you be able to abandon busing so long as you
asserted the social value or constitutional requirement, as the case
may be, of desegregated education.

Mr. RanLsBack. Mr. Chairman, may I ask kind of a followup? I
guess we are going to have to run. I guess I would be interested if
there is any empirical evidence relating, say, to test scores in areas
before and after the busing. And I don’t know if you would have
access to any of that information. I would think there should be
ways to really test the effects of busing. I am sure there have been
some studies.

Mr. KasteNMEIER. There has been evidence, testimony to that
effect, before other subcommittees on this question. We can avail
ourselves without, I think, imposing on these witnesses.

We have a vote on and must leave. This subcommittee is very,
very indebted to our three witnesses, Mr. Civiletti, Mr. Richardson,
Mr. Katzenbach, for their counsel and for their testimony this
morning.

I would only say in conclusion we will not burden you with it,
but another aspect of this bill concerns me. And that is the section
which tells the Attorney General when he receives a complaint
from an individual or parent to the effect that he is required to di-
rectly or indirectly transport to a public school in violation of this
so-called Neighborhood School Act, the Attorney General is author-
ized to institute a civil action. It makes the Attorney General
almost at war with himself in terms of both pursuing the ends of
school desegregation, at the same time undoing sometimes painful-
ly achieved results by having to institute these civil suits. The net
result seems to me to be mischievous at best, and certainly ques-
tionable insofar as its wisdom is concerned.

Mr. RicHARDSON. I thought Mr. Civiletti made that point very
well, Mr. Chairman. I agree with you— .-~~~

Mr. KASTENMEIER. In any event, our subcommittee is indebted to
the three of you, and always respectful of your service and the con-
tributions you have made to the country.

The committee will stand in recess for 10 minutes at which time
we will hear from Mr. Brink.

[Recess.]

Mr. KasteNMEIER. The meeting will come to order. It is a pleas-
ure for the Chair to greet David R. Brink, president of the Ameri-
can Bar Association, who is quoted often and has testified widely
on subjects of great interest, not only to the legal community of the
country but to citizens at large.

20-399 0 - 83 - 7
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So, I am very pleased to have you come forward, Mr. Brink,
whether Mr. Frank is still here or not. In any event, we will have
others. You may proceed as you wish.

STATEMENT OF DAVID R. BRINK, PRESIDENT, AMERICAN BAR
ASSOCIATION '

Mr. BrINk. Mr. Chairman, my name is David R. Brink, as you
have said. I am president of the American Bar Association, which
is as you know a voluntary organization of lawyers representing
more than half of the practicing lawyers of America. As you know,
the ABA, through its house of delegates, its policymaking body, has
taken a very strong stand in opposition to S. 951 and all other bills
that would curtail the jurisdiction of the Federal courts for the
purpose of changing constitutional law.

We thank you today for permitting us to testify following such a
distinguished and scholarly panel as you heard from earlier. We
also thank you for your careful and deliberate study of this serious
question, apart from other measures.

I have filed a written statement in which I have gone to a great
deal of depth as to some of the legal questions involved in our posi-
tions against these bills. You will be relieved to learn, I am sure,
that I will not-cover that in as much detail in my comments this
morning.

Mr. KastenMEIER. Without objection, your statement in its en-
tirety will be received as part of the record.

Mr. Brink. Thank you very much, Mr. Chairman.

Of course, I will be happy to try to respond to any questions.

The ABA’s stand and my statements are referred to it, what we
call court stripping bills, have gotten. considerable attention,
mainly favorable in the media. We have also found some new
found notoriety recently somewhat to our surprise by being listed
among left-leaning organizations by the Conservative Digest. Inter-
estingly enough, though, we were classifed some 45 years ago as re-
actionary when we opposed the Supreme Court packing plan.

We took both of those stands for exactly the same reason, the
preservation of our Constitution and our tripartite system of gov-
ernment. Now I ask the committee who has changed, the ABA or
its critics?

Let me emphasize another point. We do not oppose these bills be-
cause of their subject matter of prayer in schools or desegregation
remedies. Our diverse members and all Americans are entitled to
their own views on these controversial social issues, just as in 1937
they were entitled to be for or against the social measurements of
the new deal. _

But now as then, our position is solely against the process used.
We cannot approve a process that will make a mockery of the jus-
tice system establishe(f by the Framers to interpret and enforce an
inspired document that is the source of our American rights and
freedoms, the Constitution.

I have been quoted by the media as saying that S. 951 and the 30
other court stripping bills ‘“threaten the greatest constitutional
crisis since the Civil War.” That is an accurate quote, and I believe
it even more strongly today than when I first said it.
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Let me try to tell you briefly why. We often hear it said today
that the Federal courts are overstepping their constitutional role.
That proposition as a lawyer I find at best debatable. But the intru-
sion by the Congress on the judicial role that would be made by 8.
3511) %gd the other court stripping bills is, I think, purely beyond

ebate.

Some of the bills have been dubbed jurisdiction bills, and some
remedies bills. But when the verbiage is strir d away, legally the
all depend in the final analysis on the broad but defined article III, -
powers of Congress to withdraw jurisdiction from the Federal
courts.

Proponents of S. 951 and the other bills read article III as thou%il
it were the sole provision of the Constitution. But in fact, with-
drawal powers of article III clearly are subject to the plan of gov-
ernment created by the original Constitution as a whole, and par-
ticularly to the external limitations imposed on the powers of Con-
gr:ps by the Bill of Rights and the other amendments to the Consti-
ution.

And whenever constitutional rights or essential constitutional
remedies are limited by Congress selectively without consulting the
States that adopted the Constitution and its amendments, citizens .
are deprived of their rights to life, liberty, and property without
due process of law, or are denied the equal protection of the laws.

A secondary basis asserted for busing bills like S. 951 is that it is
an exercise of the enforcement power of Congress under section 5
of the 14th amendment. '

Senator Johnston, I believe, testified on that score before this
subcommittee. But we disagree, as did the current Attorney Gener-
al in his letter of May 6 to the committee. The Attorney General
concluded in that letter that case law rather firmly establishes
that, and I quote:

Congress is without power under section 5 to revise the courts constitutionl judg-

ments in the effect of such revision is to restrict, abrogate or dilute 14th amend-
ment guarantees and recognized by the Supreme Court. :

In his testimony before this subcommittee, Senator Johnston dis-
missed the Attorney General’s reliance on the Katzenbach case,
saying it was dictum within dictum. However, on July 1, Justice
O’Connor, writing for the Supreme Court in Mississippi University
for Women v. Hogan, left no doubt as to the limits of Congress
power under section b when she said, again I quote:

Congressional power under section 5 is limited to adopting measures to enforce
the guarantees of the amendment. Section 5 grants Congress no power to restrict,
abrogate or dilute these guarantees. Although we give deference to congressional de-

cisions and classifications, neither Congress nor a State can validate a law that
denied the rights guaranteed by the 14th Amendment.

We conclude that section 5 simply is not a viable basis for S. 951.
Some say that these constitutional defects, violation of due process
and e?ual protection, are remedied because the State courts are a
possible forum for hearing cases or granting remedies that are
denied Federal courts under these bills. Rights to a hearing or rem-
edies in State courts are not the equivalent of those in the Federal
courts, and particularly so if the clear intent of the bills, as this
bill finds in its findings, is to invite State courts to reach different
results to change the outcome of actual cases.
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I have stated some points of agreement with the Attorney Gener-
al's letter to the committee on S. 951, and I should add that we do
not agree with its general conclusions, nor with several of its prem-
ises. .

Specifically, we do not a%;ree with his assumption that the bill
applies only to the lower Federal courts, in light of two things.

irst, the plain opening words of the bill, and particularly Senator
Johnston’s testimony before this subcommittee that it does apply to
the U.S. Supreme Court. :

We also disagree with the Attorney General in that we do not
find Lauf v. Shinner, which was the case sustaining the Norris-La-
Guardia Act to be binding and valid precedent, but instead we find
the applicable precedent in U.S. v. Klein, that case disposes of S.
951 no matter which courts the bill covers.

That case you will recall held that the Congress could not tell a
lower Federal court, in that case, the court of claims, or the Su-
preme Court, what evidence should be considered, what remedies
could be granted and what the outcome of the case should be.

That seems to be precisely what S. 951 and the other court strip-
ping bills attempt to do. If the process attempted in S. 951 and the
other bills were valid as Representative Frank pointed out, there
would be no way of stopping it. It could be used by a different Con-
gress, we don’t now know, to deny our citizens freedom of speech,
press, assembly, exercise of religion, or any or in fact all of the
many other rights protected by the Federal courts under the Con-
stitution; rights that we all exercise daily and perhaps too often
take for granted.

Both the amendment process and the role of the Federal courts
in constitutional cases could become a nullity, leaving us at best
with 50 different Federal constitutions, one for each State. If State
legislatures, there is some movement in the States, taking their cue
from Congress, should also limit the jurisdiction of State courts, we
would have no enforceable constitution, and no enforceable rights
at all. Or if Congress, exercising its Federal supremacy under, say,
the commerce clause, then attempted to legislate for the States, we
would lose State law and State’s rights. :

What we would have would be a purely central parliamentary
form of government instead of the tripartite Federal constitutional
government our forefathers forged out of their experience, wisdom,
and deep labors. Our forefathers I think would not have created
three branches of government, a doctrine of Federal judicial su-
premacy, or provide an intentionally complicated means of consti-
tutional amendment had they at the same time intended to nullify
those provisions b authorizinf an unrestricted power, withdrawal
of jurisdiction, under article III.

hey and their descendants would not have amended the Consti-
tution by the Bill of Rights or the post-Civil War amendments had
they intended to make those great guarantees revocable by simple
acts of Congress without consulting the States that adopted those
amendments in the first place. -

But the forefathers did provide an amendment process, and that
is the principal process by which the Congress or the States, in fact
the only way in which instantly we can change the Constitution in
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a way that will preserve our form of government, our Constitution
and our freedoms.

That was recognized at the beginning of our Republic by Georﬁe
Washington, who warned us in his moving farewell address to the
Nation. And I would like to read that again because it does sound
as though he were sitting here testifying on S, 951.

He said,

If, in the opinion of the people, the distribution or modification of the constitu-
tional powers be in any particglar wrong, let it be corrected by an amendment in
the way the constitution designates. But let there be no change by usurpation; for
though this, in one instance, may be the instrument of good—

As parenthetically I would add, proponents of these measures
would tell us, George Washington adds,

It is the customary weapon by which free governments are destroyed. The prece-

dent must always greatly overbalance in J)ermanent evil, any partial or transient
benefit which the use can at any time yield.

Teke that as good advice. In the past, Mr. Chairman, Congress
itself has repeatedly resisted calls from either the right or the left
to usurp the power of the judicial branch by attempting to change
the Constitution by simple majoritf' vote. ABA urges that, once
again, Confress as a matter of both law and policy, should consider
thoughtfully the process being started by these bills.

We urge the Cog d George Washin%ton and refuse to
risk our most fundamental values in exchange for what some be-
lieve to be popular and expedient assurances to current and tran-
sient problems when the method of solution, changing the Constitu-
tion without consulting the States or the people, threatens the
rights of all of us does literally in my {'u‘%gment threaten the great-
est constitutional crisis since the Civil War, and we of the Ameri-
can Bar Association respectfully but strongly urge this committee
and the Congress to defeat S. 951 and all other measures that
would strip the Federal courts of their customary role in our Na-
tion’s system of government.

Thank you, Mr. Chairman.

Mr. KasTENMEIER. Thank you, Mr. Brink, for a most thoughtful,
comprehensive discussion of the issues involved not only in the leg-
islation before us, but parenthetically, all other legislation to limit
the jurisdiction of the Federal courts.- -

Ir. BRINK. Mr. Chairman, with your permission I would like in
addition to my written statement, to put four other items into the
record of this committee. I will identify what they are.

One is a message to Congress covering essentially the message
delivered today by the former Attorney General, and it happens
that they are signatories to this. The sense of it I think is very
clear, very plain, and very applicable. It is signed by former attor-
neys general, former solicitors general, former jurists, bﬁ myself
representing the American Bar Association, by Arnette Hubbard,
representing the National Bar Association, by various other presi-
dents of organizations, iincluding the American College of -Trial
Lawyers. I would like to submit that brief letter with those names
and signatures for the record, if I may.

I would also like, and I know the committee and others have
seen it, to submit a report issued to the house of delegates of our
association, report and the recommendation that were acted upon
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almost unanimously in our adopting this position, that is a paper
that says 103 up in the corner, that being the number in our rec-
ommendations agenda book.

I would also like to submit another item that I have furnished to
Members of Congress, which is a condensation done by Lawrence
Sager, professor of law, New York University, and in his lengthy
study in the Harvard Law Review, this is a condensation that he
himself has prepared, making it much more readable and getting it
down to 11 pages. It has been supplied directly to Members of Con-
gress but I would like to have it be also in the record of this com-
mittee, if I may. :

And the final paper is a resolution and report -adopted by the
Conference of Chief Justices being the chief justices of all of our
States on January 380, 1982, in which, contrary perhaps to one ex-
pectation, that the chief justices of the States might welcome the
opportunity to receive cases that otherwise would have gone to

ederal court, in fact; it takes exactly the opposition and insists for
a number of strongly stated reasons that the jurisdiction over these
constitutional matters should have been left in the Federal courts.
I would like also to have that in the record, if I may.

Mr. KasteNMEIER. Without objection, the four papers to which
you refer—the message to the Congress, report issued to the house
of delegates, condensation of the professor's commentary and state-
ment from the chief justices of the State courts—will be received
and made part of the record.

Mr. Brink. Thank you very much.

[The statement of Mr. Brink follows:]

STATEMENT OF DAviD R. BRINK, PRESIDENT, AMERICAN BAR ASSOCIATION

My name is David R. Brink. I am President of the American Bar Association, a
voluntary organization of approximately 290,000 lawyers—or more than half the
legal profession of this country.

am grateful for this opportunity to share with you the position of the American
Bar Association (“ABA”) on the grave constitutional and policy questions involved
in S. 951 and other so-called “court-stripping” bills. We commend your committee
for giving the serious questions involved individual and extended separate consider-
ation, rather than permitting them to be considered on the spur of the moment as
floor amendments or in the context of bills to which they are non-germane appurte-
nances.

1. THE ABA’S POSITION ON 8. 961 AND OTHER “COURT-STRIPPING” BILLS

A. History

The ABA has taken a consistent position opposing ordinary legislation like the
amendments to S. 951, that would attempt to change constitutional law without a
constitutional amendment. On August 11, 1981, the ABA's policy-making body, the
House of Delegates, by an overwhelmin% majority adopted the following resolution:

“Be It Resolved, That the American Bar Association opposes the legislative cur-
tailment of the jurisdiction of the Supreme Court of the United States or the inferi-
or federal courts for the purpose of effecting changes in constitutional law.” This
resolution only made more clear and definite earlier policies adopted by the ABA in
1950 and 1958. Prior to 1950, the ABA's position had been expressed in opposition to
ﬁsgcéiﬁc proposals, including its opposition to the Supreme Court-packing plan in

B. Nature of our position

The ABA of late has been characterized by some as “liberal” because of its stance
on the more than 30 court-stripping bills now in Congress. In 1936 and at later
times, it was characterized as “conservative” for opposing the court-packing plan
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and other like proposals. But truth, like beauty, lies “in the eye of the beholder”; it
is the proposals and the proponents that, more than the ABA, have changed.

For the truth is that the ABA is apolitical; its members represent all geographical
areas, all political points of view and all types and sides of normal legal controversy.
What the ABA has done consistently is to pursue goals stated in the ABA Constitu-
tion: “to uphold and defend the Conatitution of the United States . . . [and] to pro-
mote throt:ighout the nation the administration of justice and the uniformity of leg-
islation and of judicial decisions . . .”

Our strong opposition to S. 961 and the other measures that would strip the feder-
al courts of either jurisdiction to hear selected types of constitutional cases or juris-
diction to grant remedies that are often the only remedies that will vindicate consti-
tutional rights is our consistent response to those goals.

S. 951 and the remaining court-stripping bills happen to deal with controversial
social issues of our time—abortion, prayer in public schools or means of achievin,
school desegregation—primarily busing. The ABA believes that our members an
all Americans are entitled to their own views on these social issues and even on the
court decisions that declare them. The ABA therefore takes no position on the un-
derlying subject matters of the bills. But we object strongly to the process they uti-
lize. For they propose to change the constitutional law by simple legislation, instead
of by the means provided in the Constitution—the amendment of the Constitution—
in which the states and the people may play a part. Our objections are rooted in
considerations both of the constitutional law and of policy best suited to preserving
the interest of the American public.

C. Summary of legal and policy position

The proposition, widely asserted by some today, that the federal courts are over-
stepping their constitutional role is, at best, debatable, but the intrusion by the Con-
gress on the judicial role that would be made by S. 951 and the other bills is beyond

ebate. Whether the bills are labelled “jurisdiction” bills or “remedies” bills, legally
they must depend, in the final analysis, on undefined powers of the Congress to
withdraw jurisdiction from the federal courts contained in Article III of the Consti-
tution. But those powers do not stand alone; they are subject to the plan of govern-
ment created by the Constitution as a whole and to the external limitations imposed
on the Congress by the Bill of Rights and other Amendments. In our view, whenever
constitutional rights or essential constitutional remedies are limited by Congress se-
lectively, without consulting the states that adopted those Amendments, citizens are
deprived of their rights to life, liberty or property without due process of law or
denied the equal protection of the laws. The possible availability of state courts as a
forum for hearing cases or granting remedies, as provided under some of the bills,
does not grant citizens the same protection, particularly when an intent to change
the outcome of actual cases is inherent in the purposes of the bills.

If the process attempted in S. 9561 and the other bills were valid, it could be used
by this or a future, differently minded Congress, to deny our citizens freedom of
speech, press, assembly, exercise of religion or any, or all, of the many other rights
protected by the federal courts under the Constitution. Both the amendment process
and the role of the federal courts in constitutional cases could become a nullity,
leaving us with either 50 different federal constitutions—one for each state—or a
purely rarliamentary form of government, instead of the tripartite national consti-
tutional government our forefathers for%ed from their experience, wisdom and un-
tiring labors. Our forefathers would not have created three branches of governinent
or provided an intentionally complex means of constitutional amendment had they
at the same time intended to cancel those clauses by authorizing an unrestricted

. reading and use of Article III. Their descendants would not have amended the Con-
stitution by the Bill of Rights or the post-Civil War amendments, had they intended
to make those great guarantees revocable by simple act of Congress, without con-
sulting the states that adopted those Amendments.

The ABA, most of our state bar associations, the Conference of Chief Justices of
all our states, a number of our past Attorneys General and Solicitors General, and
many of the leading constitutional scholars agree that these bills are unconstitution-
al or create policy that sets a disastrous precedent, or both. In the past, the Con-
gress itself has repeatedly resisted calls from either the right or the left to attempt
to change the Constitution by simple majority vote. The ABA urges that, once
again, Congress, as a matter of law and policy, should forego the temptation to ex-
change our fundamental constitutional heritage for dubious legislative solutions to
the social problems of today.
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Il. LEGAL ANALYSIS OF COURT-STRIPPING BILLS

Proponents of the numerous varieties of court-strégging bills, depending on their
individual readings of the Constitution, have attempted to shore up the constitution-
ality of their lprog‘osalss by classifying the proposals as either “jurisdiction’ bills or
“remedies’ bills. The bill under primary consideration at this hearing, 8. 951, strad-
dles this classification by purporting, first, to limit drastically the busing remedies a
federal court can grant and, second, to remove the jurisdiction of any federal court
to hear facts or legal arguments now available under the Constitution.

Another attempt in these bills is to differentiate them based on whether they
apply to all courts, all federal courts, the lower federal courts or the Supreme Court
only. In the case of S. 951, the chief sponsor has declared that it applies, as it states,
to “any court of the United States” including, specifically, the Supreme Court, al-
though others have found evidence to support a belief that it applies only to the
lower federal courts.

These distinctions, though claimed by some to save the constitutionality of a par-
ticular measure, in our view, are distinctions almost without a difference. Common
. principles apply to render all the bills constitutionally objectionable. Since it relies
on constitutional sources making it both a “jurisdiction” bill and a ‘‘remedies” bill,
S. 951 is an apt subject for analysis of these commond principles.

The “jurisdiction” bills rely on the ‘“‘Exceptions’ Clause of Article III, Section 2,
for the proposition that appellate jurisdiction of any kind can be withdrawn from
the Supreme Court in any edgree or in any selected class of cases. In the case of the
lower federal courts, they depend on the power of withdrawal inherent in the
“Ordain and Establish” clause of Article III, Section 1. Those clauses, standing
alone, do create very substantial powers in the Congress. But those who rely on
them in these bills read them as though they were the sole provisions of the Consti-
..tution. They ignore the total plan of government under the original Constitution
the “Supremacy’ clause of Article VI, and the amendment process of Article V, an
forget the later Bill of Rights and other Amendments with their express limitations
on governmental power.

or examﬁle, arl A. Anderson, a former legislative assistant to Senator Helms,
writing in the ABA Journal for June, 1982, points out that there is an Exceptions
clause and thoroughly documents that that undoubted fact has been recognized
many times by the courts. But he fails to tell us what happens when a legislative
effort at the exercise of the withdrawal power is clearly intended to circumvent a
prohibition on action by state of federal government contained in the Bill of Rights
or a subsequent Amendment to the Constitution. And this is Frecisely what occurs
under each of the court-stripping bills. In the case of S. 951, the intent to limit
busing for racially oriented reasons is indicated by Section 2(bX1) which finds that
court orders mandating busing beyond the student’s closest school ‘for the purpose
of achieving racial balance or racial desegregation have proven to be ineffective
remedies to achieve unitary school systems.” Section 2(d) contains conclusive pre-
sumptions of unreasonableness that would limit the existing power of all federal
courts in constitutional cases. In S. 951, extrinsic evidence of intent of the kind
found in Washington v. Seattle School District No. 1, S, (June 30
1982) also shows an impermissible motive for limiting a constitutionally mandated
potential remedy.

Under the Seattle case and under Rogers v. Lodge, ——— U.S, ——— (July 1,
1982); Hunter v. Erickson, 393 U.S. 386 (1969); Lee v. Nyquist, 318 F. Su‘;g). 710
(1970), aff'd 402 U.S. 985 (1971); Wright v. City of Emporia, 407 U.S. 451 (1972); and
Reitman v. Mulkey, 887 U.S. 869 (1976), S. 951 would seem to be a clear violation of
the equal protection clause unless it is some how saved by its claimed sources of
power, Article IIl of the Constitution or Section 5 of the Fourteenth amendment.

Section 5 of the Fourteenth Amendment gives Congress the power of enforcement
of that amendment. But it clearly does not give the Congress the power to bar a
remedy the court finds necessary to correct a constitutional violation. Congress
cannot place its Section & power ggnd judicial review and cannot exceed limita-
tions placed on the states and the Congress by the Fourteenth Amendment itself,
the Bill of Rights or other portions of the Constitution. Oregon v. Mitchell, 400 U.S,
112 (1970; City of Rome v. U.S, 446 U.S. 1566 (1980); Fullilove v. Klutznick, 448 U.S.
448 (1980). Justice O'Connor, writing for the Court in Mississippi University for
Women v. Hogan, US. (July 1, 1982), left no doubt as to the limits of
Congress’ power under Section 5, when she said: “Congress’ power under § 5 ‘is lim-
ited to adopting measures to enforce the guarantees of the Amendment; § 5 grants
. Congress no &ower to restrict, abrogate, or dilute these guarantees; Katzenbach v.

Morgan, 384 U.S. 641, 661 p. 10 (1966). Although we give deference to congressional
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decisions and classifications, neither Congress nor a State can validate a law that
denies the rights guaranteed by the Fourteenth Amendment.” One of the legs on
which S, 951 purports to stand has been shot away. :

The remaining leg of S. 961 is the Article III power of withdrawal of jurisdiction,
In his May 6, 1982 letter to Senator Thurmond relating to S. 1742, Attorney General
Smith stated the view that Congress may not make “exceptions to Supreme Court
jurisdiction which would intrude upon the core functions of the Supreme Court as
an independent and egual branch in our system of separation of powers.” In discuss-
inithat point, he made the further point that the exceptions clause must be read in
light of other external limitations on congressional power contained in the Bill of
nghts or elsewhere in the Constitution. We agree with that further, point and be-
lieve, in fact, that, fully applied, it demonstrates that legislation like 8. 961, which
limits jurisdiction to grant essential constitutional remedies, cannot be valid as ap-
plied to either the Supreme Court or the lower federal courts.

For S, 951 does not withdraw power to consider a whole subfect matter; it selec-
tively withdraws power to grant specified constitutional remedies. If it simply pur-
ported directly to change the constitutional law relative to busing as a means of
achieving school desegregation, it would clearly be unconstitutional, as cases previ-
ously cited demonstrate. But the attempt of S. 951 to achieve that same result by
the device of reciting that the statute is an exercise of the withdrawal power under
Article III must be controlled by the same constitutional prohibitions.

Only two cases deal explicitly with this point. In US, v. Klein, 80 U.S. 128, 145
(1971), the Supreme Court recognized the purported withdrawal of jurisdiction only
‘“ag a means to an end.” The facts of the Klein case are well known. Suffice it to say
that it establishes that if a lower federal court has jurisdiction of the subject matter,
Congress cannot, under the guise of limiting jurisdiction, dictate to the court in a
constitutional case what facts shall be determinative, what legal processes shall be
used and how the cases shall be decided. But this is precisel{ what S. 961 purports
t% 1do in its conclusive presumptions as to what busing shall be deemed unreason-
able. :

In Battagh’a v. General Motors Corp., 169 F.2nd 254, 257 (2d Cir.), cert. den. 336
U.S. 887 (1948), the Court stated the rule even more broadly. It said “that the exer-
cise by Congress of its control over jurisdiction is subject to compliance with at least
the requirements of the Fifth Amendment. That is to say, while Congress has the
undoubted power to give, withhold, and restrict the jurisdiction of courts other than
the Supreme Court, it must not so exercise that power as to deprive any person of
life, liberty or property without due process of law, or to take private groperty with-
out just compensation.” See also Yakus v. U.S, 821 U.S. 414 (1944). Obviously, the
Article III right to withdraw jurisdiction from the federal courts is subject, not only
to the Fifth Amendment, as stated in the Battaglia case, but to all other express
extext'gal limits on Congress, such as the First Amendment and all other Amend-
ments,

As interpreted by its sponsor and as its plain words seem to say, S. 951 depends
on withdrawing from all federal courts the power to order busing, an essential con-
stitutional remedy, in situations the bill conclusively defines as unreasonable. Even
if 8. 961 is interpreted as afplﬁing only to the lower federal courts, as Attorne
General Smith interprets it in his May 6 letter to Chairman Rodino, the bill still
violates these principles. For it decrees the outcome of cases and makes new consti-
tutional law under the guise of withdrawing jurisdiction. U.S. v. Klein, supra. The
selective withdrawal of rights violates the Due Process and Equal Protection clauses
either way. Seattle School District, Hunter v. Erickson, Lee v. Nyquist and other
casges previously cited.

The question remains only whether, because S. 951 presumably leaves the state
courts open as a forum for asserting constitutional rights the due process and equal
protection defects are cured. Under the Seattle, Hunter, Lee and other cases, it is
clear that intent to create an impermissible racial classification can be inferred
freely from a variety of circumstances both intrinsic and extrinsic to the legislation
or other governmental action. The findings contuined in S. 9561 deny a facial neu-
trality and extrinsic facts show an intent to change the law of desefregation. Cer.
tainly the bill would create a disproportionate impact related to racial classification.
Arnd the obvious intent of S. 951 and all other court-stripping bills is to invite state
courts to render decisions at variance with current constitutional law. If that were
not true, the bills would have no point at -all. The bills also deny the enforcement
power of the Supreme Court inherent in the Cases or Controversies clause, the

wer to remove cases to federal court or to secure the supervisory and uniformity
unctions of the Supreme Court. If the bills do in fact exempt the Supreme Court,
they effectively deny plaintiffs justice by overburdening the already strained capac-
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ity of that court to be the sole federal forum for enforcement of established constitu-
tional remedies. They deny plaintiffs a free choice of an original forum having the
independence required of Article III Courts. c.f. Northern Pipeline v. Marathon Pipe-
line, U.s. (June 28, 1982). It is inconceivable that a court that found a
denial of equal protection in cases like those cited would not find the same in a bill
like S. 961 that, for the admitted purpose of changing the constitutional law, selec-
tively closed the federal courts.

The Attorney General, in his letters of May 6 responding to requests for opinions
from the Judiciary Committees of the House and Senate, reached some conclusions
with which we agree and some with which we do not agree. While we believe that
his letter relative to 8. 1742 could have found stronger arguments and reached a
more emphatic conclusion of unconstitutionality, it generally argued for that result.
Hence our general disagreement with his letter on S. 951 is much sharper.

First, we do not necessarily agree with the Attorney General's assumption that S,
9561 covers only the lower courts, in light of some of its express language and the
declarations of Senator Johnston. Further, we d ee emphatically with his reli-
ance on Lauf v. E.G. Shinner & Co., 303 U.S, 323, 330 (1938), sustaining the Norris-
LaGuardia Act. That Act did not limit jurisdiction to grant necessary remedies
under the United States Constitution and did not direct a change of law or a speci-
fied result by defining the terms of remedies conclusively. S. 951 does so direct, and
hence falls afoul of the rule of Klein that removal of jurisdiction of lower courts
may not be used as a guise for changing constitutional law or dictating the outcome
of cases. We disagree with the Attorney General’s view that S. 951 does not create a
racial classification in the same senses as were found in Seattle, Hunter, Lee, Em
ria and other cases previously cited. While we commend his view that Section b of
the Fourteenth Amendment “does not . . . authorize Congress to preclude the infe-
rior federal courts from ordering mandatory busing when, in the judgment of the
courts, such busing is necessary to remedy a constitutional violation,” we would
point out that under existing law those are precisely the cases in which busing is
now ordered by the courts. We share many of the Attorney General’s concerns ex-
Fressed in his “General Comments” and would add others of a more basic nature.

inally, we believe that had S. 1742 and S. 951 been considered together, in light of
fflez‘n anld e%ther precedents, a unified and unqualified disapproval of both might
ave evolved.

III. POLICY CONSIDERATIONS

The constitutional questions involved in S. 951 and the other court-stripping bills
are difficult and there is scant definite and binding authority. The reason for that is
simple. The Confress, although presented with numerous opportunities to pass
court-stripping bills in the past, has declined to pass the bills, primarily because of
wise policy considerations. Members of Congress are sworn to uphold the Constitu-
tion and they have refrained in the past from testing its outer limits in ways that
coulcé strain or impair the unique system of government created by that great docu-
ment.

And those who most strongly believe our Constitution needs change are not with-
out remedy. Many of the proponents of the court-stripping bills believe that most
Americans disagree with our Constitution, as interpreted by the branch of federal
government to which our forefathers entrusted interpretation of the Constitution
and protection of our rights. If, indeed, our nation does disagree with rights, under
the Constitution, in the areas of abortion, prayer in schools or desegregation, there
is a perfectly valid way to change the Constitution. That is the amendment process
involving the states and the Eeople and requiring more than simple majorities. And
our forefathers never intended that Congress, alone, by a simple majority vote,
could obtain the same result,

For if the Congress, b{y a simple majority vote, could rewrite the Constitution, d
future Congress could wipe out federal jurisdiction and remedies in all constitution-
al cases. Then, at best, we would have 50 federal constitutions—one for each state.
And if state legislatures followed the example of Congress and deprived state courts
of constitutional jurisdiction, we would have no judicial review at all in constitution-
al cases. We would have a purely parliamentary system of government, without
either an enforceable written national Constitution or a court having the power to
declare the process unconstitutional. The founders of our country clearly did not
intend to create a tripartite system of federal government that so easily could be
rendered a nullity. So these bills all should be opposed on both legal and policy

grounds.
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The admitted purpose of many of these bills is to change the constitutional law as
interpreted by the judicial branch of the federal government. That purpose betrays
a great cynicism about our state judicial systems, for it is based on the belief that
variations that are pleasing to current | majorities will be read into our national
orﬁanic document by local courts. ¥ that belief is unfounded, as we believe it is, the
bills are pointless. If it is well founded, it risks our converting America into a kind
of league of indePendent states instead of one nation.

Many of the bills, like 8. 951, would thrust the constitutional responsibility on the
state courts. But the state courts do not want that responsibility. The Conference of
Chief Justices, representing all our state court systems, passed a resolution on Janu-
ary 80, 1982, without dissent, that viewed these bills with the gravest concern citing
many strong arguments for leaving constitutional review of these and all other
cases in the federal courts.

Some apologists for the theory that the Congress can eliminate or control the fed-
eral courts say that enactment of these bills will teach the courts a needed lesson.
But if the process is begun, where will it stop? We can perhaps answer for this Con-
- gress, but can we answer for future Congresses of unknown composition?

The ABA stronglly urges that Congress, as it has repeatedly in the past, once
again decline the ultimate confrontation. For if we pass to the Supreme Court the
task of being the sole defender of the role of the federal courts, we face the certainty
of grievous dama%%to our system. If, in accordance with the law as we think it to
be, the Supreme Court declares these bills unconstitutional, we will hear a clamor
of unjustified attacks on our courts and legal system and possible constitutional
amendments to eliminate or limit the judicial branch. But if, contrary to our views,
the Court sustains the bills, each Congress, according to its mood, may remove more
and more of the jurisdiction of the federal judiciary until it is gone. Either way we
face a diminished institutional perc‘:})tion of all branches of our government and a
needless division of our country. We put at risk the very existence of our free
system of government.

George Washington, in his moving Farewell Address to the Nation, issued a clear
warning: “If, in the opinion of the ?eo le, the distribution or modification of the
constitutional powers be in any particular wrong, let it be corrected by an amend-
ment in the way which the constitution designates. But let there be no change by
usurpation; for though this, in one instance, may be the instrument of good, it is the
customary weapon by which free governments are destroyed. The precedent must
always greatly overbalance in permanent evil, any partial or transient benefit
which the use can at any time yield.”

We believe in the sincerity of those who pro the court-stripping bills. But
every member of Congress must consider thoughtfully what we are starting. We
should heed the Father of Our Country and not risk our most fundamental values
in exchange for what some believe are popular and expedient solutions to current
and transient problems. For the method of solution threatens the rights of all of us.
Once the door is opened, another Congress, another day, next could abolish or cur-
tail the rights of free speech, free press, free assembly or free exercise of religion or
the other great protections each of us enjoys under our Constitution.

We of the American Bar Association respectfully, but strongly, urge this Commit-
tee and the Congress to defeat S. 951 and all other measures that would strip the
federal courts of their customary role in our nation.

MEzssAGE 170 CONGRESS: JUDICIAL INDEPENDENCE AND COURT STRIPPING LEGISLATION

We are op to the pendiex:ﬁ leii‘slative restrictions on the jurisdiction of feder-
al courts to hear or grant remedies in constitutional cases involving such controver-
sial issues as school desegregation and busing, prayers in public schools and abor-
tion. We urge that Congress, in resolving these issues, not respond to dissatisfaction
with particular court decisions by attemptix:ﬁ atatutorilg to rewrite constitutional
law. Although the pending bills deal with different subject matters, and present
varying constitutional and policy questions, they share a common impermissible
purpose. All are attempts tw Congress to do legislatively what should be done by
constitutional amendment. We believe that such efforts pose a danferous threat to
tl;e integrity imd independence of the federal judiciary in our constitutional system
of government.

individuals, we hold varying views on the substantive policy issues which are
the subjects of these proposals, and as a group we take no position on them. But we
are united in the belief that these proposals threaten our fundamental constitution-
al principles: the independence and supremacy in constitutional questions of the fed-
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eral judiciary, the separation of powers, and the system of checks and balances. The
enactment of any one of these proposals curbing the authority of the courts to hear
casesecedor tgrr:smt remedies for constitutional violations would establish an unworthy
precedent.

Because the fpolicy considerations are so substantial, and because the constitution-
al propriety of these bills is e?‘f)en to serious reservations, we urge the Congress to
reject all efforts to remove federal court jurisdiction over constitutional rights and
remedies, in whatever form they are presented.
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ReporT WITH RECOMMENDATION

RECOMMENDATION

Be it Resolved, that the American Bar Association ogx’sea the legislative curtail-
ment of the jurisdiction of the Supreme Court of the United States or the inferior
federal courts for the purpose of effecting changes in constitutional law.

REPORT

Before the 97th Congress are more than a score of bills which would strip from
the original jurisdiction of the lower federal courts certain subject areas involving
controversial decisions of the Supreme Court of the United States, notably abortion,
school prayers, and busing. Enactment of such legislation would require persons
claiming rights under one or another of these decisions to bring suit in state courts.
Moreover, several of these bills would deny the Supreme Court a%pellate Jjurisdic-
tion to review the decisions of the state courts with respect to those issues that
could be brought onlg in the state courts,

Sponsors of these bills clearly avow that their purpose is to bring about an alter-
ing of the constitutional interpretations that now prevail. The bellef is apparently
that state courts, if given exclusive power to decide such suits without fear of Su-

reme Court review, will not follow the precedents established in these areas by the
ation’s highest Court.

The Committee recommends to the Association the adoption of this resolution be-
cause of one overriding conviction: the necessity to protect the integrity of the
courts of this Nation, federal and state, from misdirected legislative efforts to
achieve something that can be done only through constitutional amendment. The
issue is not abortion; it is not busing; it is not prayer in the public schools; it is not
any of a number of things that may occasion dissatisfaction with particular deci-
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sions. We are sure that the Members of the Association have many various positions
on these substantive questions, as we do. But the real issue, the only issue, is wheth-
er, as a matter of policy and of constitutional Fermissibility, this Nation is going to
adopt a device whereby each time a decision of the Supreme Court or a lower feder-
al court offends a majority of both Houses of Con&}-esa the jurisdiction of the federal
courts to hear that issue will be stripped away. We do not believe that is a system
the Framers intended nor one that we should strive to institute.

Supreme Court decisions interpreting the Constitution establish binding prece-
dents which are subérect to alteration b{ the people through the process of constitu-
tional amendment. The Framers provided in Article V a means of changing the
Constitution and deliberately made it difficult to achieve. The “Leaden-footed proc-
ess of constitutional amendment,” as Justice Frankfurter called it, with the require-
ment of extraordinary majorities in Congress and among the States, was designed to
make sure that transient majorities could not easiéy change our fundamental law.
Are we to believe that after constructing this formidable barrier to easy change, the
Framers intentionally or inadvertently also put in place a s'g'stem in which simple
ma{gritiee could bring about a rewriting of constitutional law

e American Bar Association has lon opFosed efforts, from whatever spectrum
of the political scene, to alter constitutional interpretation through means other
than constitutional amendment. We stood in opposition to the ‘“Court-packing” plan
of the late 1980’s, which would have altered prevailing law by stacking the Court’s
membership. More than thirty years ago we called for the adoption of assurance
that jurisdictional manipulation would not and could not be used to work substan-
tive changes in the Constitution. In 1958, the Association opposed bills pending in
Congress that would have denied the Supreme Court review of decisions involving
alleged subversives in various fields. That policy is Association policy today and the
Committee calls on the House to reaffirm it and extend it.

Central to this position is recognition of the great power which Congress esses
under the Constitution to structure and to allocate the jurisdiction of the Supreme
Court to hear appeals and the 1iurisdiction of the lower federal courts—and of the
limits on that power. Article III stipulates that the High Court has appellate juris-
diction over practically the entire range of federal judicial matters, subject to such
“exceptions and regulations” as Congress provides. Clearly, then, Congress may reg-
ulate how cases come to the Court and could deni; the Court appellate jurisdiction
over some classes of cases altogether, as in fact it has historically done. It could, for
example, make a lower federal court’s decisions with respect to interpretation of the
tax laws or admiralty issues final.

Even greater is Congress’ power with respect to the lower federal courts. The com-
romise at the Constitutional Convention was to create “one Supreme Court” and to
eave in legislative discretion whether and when to create and to do away with any

“inferior” federal courts. Some of the Framers wanted constitutional assurance of
lower courts, but the prevailing number thought that congress should be able to
leave to state court adjudication matters of national interest, subject to Supreme
Court review. And to safeguard the national interest and the integrity of constitu-
tional rights, the Framers wrote in Article VI, the “Supremacy Clause,”’ the guaran-
tee that the Constitution, federal laws, and treaties would be the ‘“supreme law of
the land” and that ‘“the judges in every State shall be bound thereby, anything in
the Constitution or laws of any State to the contrary notwithstanding.” Moreover
the same Article requires state judges, as well as all other state officers, to be boun
by oath or affirmation to support the Constitution of the United States.

Necessarily, it follows that if the Constitution empowers Congress to provide or
not to provide for lower federal courts, it empowers Congress to vest in such lower
federal courts that it creates all or only some of the jurisdiction it could give and
thus to allocate between state and federal courts the judicial power of the Nation in
such ways as it deems to serve the best interests of the States and the Nation. That
has been the understanding from the beginning on which Congress has acted and
the decisions of the United States Supreme Court are consistent in affirming the
correctness of that understanding.

It is thus not with any reservations with respect to congressional power generall
that the Committee recommends this resolutions. Rather, we are actuated by specif-
ic constitutional reservations, more substantial as to Supreme Court appellate Y\?xcis-
diction than as to lower federal court jurisdiction, an bg' what we believe to be
compelling policy considerations against the propriety and desirability of the bills
now pending before Congress.

Even were the constitutional considerations compellingly clear in favor of the va-
lidity of these bills, as they are not, we would urge opposition.
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First, if it is likely, as we by no means concede it is, that the meaning ascribed to
a constitutional provision can be changed by the simple device of divesting jurisdic-
tion from the one set of courts and giving it to another, then indeed we have a Con-
stitution writ on sand and the integrity of our amending process is eroded. It is cen-
tral to our fundamental Charter that ordinary legislation can be changed through
ordinary legislation and the Constitution only through amendment. We should re-
soundingly re{ect the counsel of those who tell us there is another way. Down that
route lie barely-hidden hazards to constitutional governance.

Second, to accept the explicit judgment of the sponsors of these bills that shifting
jurisdiction will result in substantive change requires us to dishonor the thousands
of state judges who b{ oath and conscience are bound to adhere to established prece-
dent enunciated by the Supreme Court. We do not doubt that the great majority of
state judges will do their duty. Nonetheless, this legislation is pernicious in concept
even If it does not achieve its purpose.

It is bad because it suggests state juciges will depart from their oaths, It is bad
because it constitutes a congressional invitation to them to depart from their oaths;
it says to state judges that Congress believes some decisions are so wrong they ought
to be changed and those judges should do it. It is wrong because hundreds or thou-
sands of state judges who are subject to periodic elections will be put in peril. The
same interest groups that extract from an elected Congress jurisdictional alterations
will demand from elected state judiciaries that they accept the congressional invita-
tion to change. Federal judges are insulated from this-and other pressures; the
Framers deliberately provided for independence to prevent just these pressures.
Congress should not subject state judges to often hard choices between oath and

career.

Finally, if most state judges honor their oaths, the status of the objected-to consti-
tutional decisions will frozen in place. The Supreme Court cannot hear such
cases and perhaps overrule them or alter them in any way. And as new fact situa-
tions arise, state court interpretations will begin to create somewhat different rules
which will vary from State to State.

" Third, either because of disagreement with the substance of these decisions or be-
cause of electoral pressures, some state judges may indeed accept the invitation of
Congress and refuse to follow Supreme Court precedent. Because there would be no
Supreme Court review, in those States federal constitutional law would change and
the Constitution would mean something different from State to State. This result
would be pernicious because fundamental liberties—whether the ones which are the
subjects of these bills or others in the future if these succeed—will have been al-
tered in some States and depreciated in all because of the demonstration that, con-
trary to what we have always believed, constitutional rights are subject to evanes-
cent majority opinion. While the constitutional rights at fperil today may not be
valued by some, those at peril tomorrow may be freedom of speech, or just com'pen-
sation for property taken for public use, or the guarantzs against impairment of the
obligation of contracts.

Even were Congress to adopt an approach, which is found in a few of the pending
bills, or depriving the lower federal courts of jurisdiction and continuing ug!e'eme
Court review of state court decisions in those areas, we believe that should be op-
posed as well. Basic to that effect would be a conclusion that alteration of substan-
tive law could still be achieved which contains the same insult to state judges and
the same possible injury to them. Supreme Court review could always alleviate
gome of the problem should some state judges depart from precedent, but the High
Court’s caseload is such that it could insure adherence to precedent only by taking
an inordinate number of state cases in these areas to the neglect of its many other
functions in interpreting national law.

Certainly, in the absence of Supreme Court review, the command of the Suprem-
acy Clause that the Constitution be the “supreme law of the land” could become a
nullity. Since the adoption of the Judiciary Act of 1789, a constant feature of the
history of federal court jurisdiction in this country, upon which the Nation contin.
ues to depend, has been the review by the United States Supreme Court of state
court interpretations on questions of federal constitutional law. If, as Justice
Holmes reminded us, a page of history is worth a volume of logic, that singular fact
stands as a practically unanswerable argument against jurisdictional legislation
zh:.t would remove Supreme Court review of state court interpretation of the Consti-

ution,

With regard to the constitutional validity of these bills, the Committee doubts
that, with respect to the Supreme Court’s appellate jurisdiction, they can be sus-
tained as proper “exceptions and regulations’ and we have reservations about the
bill's divestitures of lower federal court jurisdiction as well. Numerous arguments
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have been addressed to the question, some based on theories of the “essential func-
tions” of the federal courts, some on equal protection concepts governing the deci-
sion to restrict jurisdiction over certain disfavored issues, but we believe the correct
analysis to be grounded upon what limits the Constitution itself places upon con-
g:;ssional exercise of any of its granted gowers. The Constitution explicitly author-

Congress to make exceptions to the Supreme Court’s appellate jurisdiction and
implicitly to determine what, if an{, Jjurisdiction the lower federal courts are to
have. Proponents of these bills read these authorizations not only as if they are ﬂeo
nary powers but as if thaw are completely unrestrained. But this cannot be so. The
Constitution authorizes Congress to regulate interstate commerce, to tax, to spend
money, to create a postal system. None of these powers is conferred in language
that then says, “but you cannot regulate commerce to deny the right to transport
political literature across state lines,” or “but you cannot bar from the mails news-
papers that op the position of the majority in Congiress.” Rather, these powers
are conferred in the manner in which Chief Justice Marshall described the com-
merce power in Gibbons v. Ogden. “This power, like all others vested in Congress, is
complete in itself, may be exercised to its utmost extent, and acknowledges no limi-
tations, other than are prescribed in the constitution.”

Just so is the power to structure jurisdiction. It is complete in itself, may be exer-
cised to its utmost extent, and acknowledges no limitations, other than are pre-
scribed in the Constitution. And what is dpreecribed in the Constitution? The First
Amendment, the Fourth Amendment, and the Fifth Amendment, and all the other
limitations upon the powers conferred on Congress in other parts of the Constitu-
tion obviously are those limitations. They restrain the power of Congress to legislate
with respect to other constitutional provisions under granting clauses which would
appear on their face to be unlimited. To construe the congressional power to struc-
ture jurisdiction the way the proponents would construe it would be to make it the
only power conferred on Congress that is beyond the constraints of other provisions
of the Constitution,

Important to this issue is the fact that while the authorization to Congress to
structure the jurisdiction of the courts is contained in the bodﬁ of the Constitution
adopted in 1789, the relevant limitations are in the Bill of Rights, proposed and
adopted in 1791, which are operative as to all of Con&ess’ powers conferred in the
Constitution itself. Thus. even if the Framers in the Convention did not conceive of
the jurisdictional powers being limited, although it is likely they did, adoption of the
Bill of Rights did so limit them. Madison, we must remember, stated in the House of
Representatives on June 8, 1789, that the amendments he proposed would not be
“parchment barriers” to federal action, because “ind?endent tribunals of justice
will consider themselves in a peculiar manner the guardians of these :;li%hts."

No Supreme Court precedent stands in the way of this reading. The McCardle
case (1869) is of limited value, not only because it arose in the context of post-Civil
War radicalism, but because, as the Court plainly stated, it did not bar all access to
the Supreme Court but only one avenue of appellate review. Within three years of
McCardle, the Court in the Klein case (1872) held unconstitutional an attempted ex-
ercise of congressional power over its jurisdiction for the purpose of nullifying the
President’s pardoning power. Certainly, McCardle lends support to the proponents
of these bills but far less support than they pretend.

The only comple:iig that enters into the argument is that when Congress re-
moves from the jurisdiction of the federal courts an issue it does not by that act
alone violate one of the constitutional constraints. That is to say, when it denies to
the lower federal courts and to the Supreme Court authority to hear a suit arisin
out of the institution of a prayer in the public schools, it does not establish a reli-
gion. The establishment clause is violated when some state or local authority im-

a grayer requirement and a state court refuses to follow Supreme Court prece-

ent and to strike down the imposition. But just as Congress could not itself violate

the establishment clause it cannot authorize the States to violate the establishment

clause. The authorization when acted on in the jurisdictional context would violate

the establishment clause and could not validly prevent exercise of the Supreme

Court’s appellate {urisdiction to give a remedy for the violation. The congressional
jurisdiction provision would be void.

We think it plain that the Constitution thus bars a manipulation of the Supreme
Court’s appellate jurisdiction for the purpose of effecting substantive changes in
constitutional law. More difficult is resolution of the issue when what Congress
enacts takes from the federal and gives to the state courts Furisdiction to entertain
such suits subject to Supreme Court review. Theoretically, High Court review
should prevent effectuation of the forbidden constitutional change and save the stat-
ute. But it may be that the practical difficulties of Supreme Court review do not
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allow for adequate protection of constitutional rights under the circumstances. It
may be that state legislatures would restrict state court jurisdiction and powers to
afford adequate relief or to process cases that can be taken to the Supreme Court
with sufficient promptness to protect rig:lts. It may be that other unforeseen situa-
tions arisc. In that eventuality, can it be doubted that serious constitutional ques-
tions would arise?

Because the policy considerations are so substantial and because the constitution-
al propriety of these bills is open to such serious reservations, we urge the House to
adopt as the ition of the Association a simple, forthright policy: to oppose the
curtailment of the jurisdiction of the federal courts for the purpose of effecting con-
stitutional change that is properly the province only of the amending process. Irre-
spective of the subject invoived and regardless of our individual beliefs with respect
to any of them, the overriding consideration is that we support the integrity and
independence of federal courts, whether we ee with particular decisions or not,
and that we support the inteirity and inviolability of the amending process. _

We ask reaffirmation of the principle that Elihu Root, leader of the American
bar, enunciated in 1912. “If the people of our country yield to the impatience which
would destroy the system that alone makes effective these great impersonal rules
and preserves our constitutional government, rather than endure the temporary in-
convenience of pursuingeregula methods of chanﬁing the law, we shall not be re-
forming, we shall not making progress, but shall be exhibiting . . . the lack of
that self-control which enables great ies of men to abide the slow process of or-
derly government rather than to break down the barriers of order when they have
struck the impulse of the moment.” :

In Number 78 of The Federalist, Alexander Hamilton explained that federal
{';c‘i;ges had been given the maximum degree of independence and protection possible

ause they have a critical function to perform. They must assure, he said, that the
limitations on legislative authority are enforced. ‘“Limitations of this kind can be
preserved in practice no other way than through the medium of the courts of jus-
tice, whose duty it must be to declare all acts contrary to the manifest tenor of the
Constitution void. Without this, all the reservations of particular rights or privileges
would amount to nothing.”

We do not believe the great rights set out in the First, Fourth, Fifth, and other
provisions of the Constitution “amount to nothing.” We deem it critical to their con-
3ir}uege3neaningfulness that these bills under consideration and others like them be

efeated.
Respectfully submitted,
RicHARD R. BosTwICK,
W. GiBsoON HARRIS,
ELAINE R. JONES,
JouNnNY H. KILLIAN,
HoN. HARRY PHILLIPS,
HoN. H. BAREFOOT SANDERS,
IrviNG R. SEGAL,
BENJAMIN L. ZELENKO,
EpwARD I. CUTLER,
Chairman.

CONSTITUTIONAL LIMITATIONS OF CONGRESS AUTHORITY TO REGULATE THE
JURISDICTION OF THE FEDERAL COURTS

(Lawrence Gene Sage;‘)

INTRODUCTION

Pending in Congress are a number of bills that seek to limit the jurisdiction of
the federal courts to hear claims or grant remedies in various types of constitutional
cases. These bills threaten a gross breach of the institutional premises by which our
nation, for 200 years, has chosen to govern itself, and the adoption of any one of
them would set a dangerous and unworthy precedent. At risk is our tradition of gov-

* Professor of Law, New York University; Pomona, B.A. 1963; Columbia, LL.B., 1966.

This paper is a condensation of my views as expressed in a more comprehensive article on the
subject published in the Supreme Court Review volume of the Harvard Law Review, Vol. 956
(1961). The research and preparation of the law review article were supported by a grant from
the New York University Law Center Foundation.
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ernance that has made the judicial branch of the federal government the ultimate
arbiter of the Constitution. Tampering with that tradition in the manner proposed
by these bills would be both unconatitutional and unwise.

The language, structure and history of Article III of the Constitution, taken alone,
indicate that Congress has a broad, but imprecisely defined, power to regulate the
jurisdiction of the federal courts. The lower federal courts take their jurisdiction
from statutory grants by Congress, and Congress clearly can withhold from their’

~jurisdiction substantial Eortions of the reservoir of jurisdiction provided in Section 2
of Article IIl. Indeed, the framers of the Constitution contemplated the possibility
that Congress might choose to create no lower federal courts at all—a possibility
that seems academic today. In contrast, the existence of the Supreme Court is stipu-
lated by Article III, and the whole of the jurisdiction itemized in Section 2 is consti-
tutionally conferred on the Court. The appellate jurisdiction of the Supreme Court,
however, is provided in Article III “with such Exceptions and under such Regula-
tions as the Congress shall make,” and Congress can remove from the jurisdiction of
the Court some of the cases that fall within Section 2.

But from Article III itself, and from the logic of the constitutional scheme of
which it is a pivotal part, there flow significant limitations on the power of Congress
to regulate the jurisdiction of the federal courts. Moreover, the Bill of Rights and
reconstruction -amendments to the Constitution provide important additional limita-
tions on the exercise of whatever powers Congress might otherwise ss under
Article III. While the precise scope of congressional authority in this area may
remain unclear, the power of Congress to shape the jurisdiction of the federal courts
is clearly limited by three important constitutional principles:

(1) The Supreme Court must be available to superintend state and local com-
pliance with the Constitution, unless Congress has provided equally effective
and independent review elsewhere within the federal judiciary;

(2) Congress cannot strip from the jurisdiction of the federal courts a narrow
gr%up of cases which involve constitutional claims to which Congress is hostile;
an

(3) Congress cannot cripple the federal courts by denying them the autbority
to issue all reasonably effective remedies in particular groups of cases.

The bills presently pending in Congress that propose jurisdictional or remedial re-
sponses to Supreme Court precedent in the areas of abortion rights, school prayer,
and mandatory busing to desegregate public schools, share the vice of violating one
or more of these constitutional limitations. They also violate Congress’ own tradi-
tion of prudence, restraint and respect in dealing with the federal judiciary, and do
so at a time when a like restraint is being urged on the courts by both the executive
and legislative branches. The ill-wisdom of the course these bills chart is as striking
as their illegality.

1. FEDERAL JUDICIAL SUPERINTENDENCE OF STATE AND LOCAL COMPLIANCE WITH THE
CONSTITUTION

Supreme Court review of state conduct is the cornerstone of our constitutional
scheme. Without it or an equally effective and indeﬁendent alternative source of
federal judicial review, the legal structure upon which our identity as a nation de-
pends would be fatally undermined. Congress has never doubted this: from the first
Judiciary Act of 1789 to this day, it has adopted legislation that assured the Su-
gll"eme urt of jurisdiction to superintend state compliance with the Constitution.

roughout our history, Congress has removed various portions of the Court’s Arti-
cle III jurisdiction, but this head of jurisdiction has always been made available to
the Court, despite crises and concerns that would have tempted an unscrupled Con-
gress to curb the Court’s authority. As a result of Congress’ fidelity to this basic
premise of our constitutional order, there has never been a judicial test of Congress’

ower to reverse this unvarying pattern of respect of the logic of the Constitution.

ut there is no dearth of clear judicial sentiment on the essentiality of federal
review of state conduct. There are a number of powerful Supreme Court statements
on the matter, of which this language from Dodge v. Woolsey is a good example:

“[OJur national union would be incomplete and altogether insufficient for the
great ends contemplated, unless a constitutional arbiter was provided to give cer-
tainty and uniformity, in all of the States, to the interpretation of the constitution
and legislation of Congress; with powers also to declare ’judicially what acts of the
legislatures of the States might be in conflict with either.”! :

159 U.S. (18 How.) 331, 350 (1855).

20-399 0 - 83 ~ 8
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A closer look at the history and structure or Constitution’s provisions for a feder-
al judiciary strongly supports these sentiments and the tradition of two centuries to
which they pend.

A. The history and logic of t;ur federal scheme

The issue around which all else in the Constitutional Convention revolved was the
status of the attending states. Would they remain sovereign members of an inter-
state compact, or would theg'ebe folded into a genuinely national structure—to
which they as states would bé subordinate and to whose authority their citizens
would be answerable directly? In the end there emerged from the Convention a
rather clear commitment to a government structure that was distinctly more cen-
tralized than that of the Articles of Confederation. As part of this move toward na-
tionhood, the framers put critical restraints on state autonomy into the Constitution
itself and gave Congress legislative authority to direct a strong national govern-
ment. T .

The commitment to nationhood raised the question of how the legal subordination
of the states would be effectuated. Initially, attention and debate focused on a con-
gressional “negative,” or veto, of state laws. But the Convention rejected this means
of control, opting in its stead for judicial supervision of state conduct. The suprem-
acy clause was the product of this clear and conscious decision to rely on judicial
control; the unanimous adoption of its prototype followed immediately upon the
heels of the Convention's rejection of the congressional negative.

With judicial supervision as the Convention’s chosen means of controlling the
gtates, the structure of the American judiciary became a matter of great impor-
tance. On the day following the repudiation of the congressional negative and adop-
tion of the supremacy clause, the Convention approved the compromise which
James Madison had engineered earlier in committee. Controversy in this area has
centered on the question of the lower federal courts, with opponents of an extensive
federal judiciary arguing that the Supreme Court could adequately guarantee feder-
al interests. Under the Madisonian compromise, the Constitution neither created
nor forbade the creation of the lower federal courts. Their existence was left to the
discretion of Congress.

Thus, as the delegates to the Constitutional Convention made their peace on issue
after issue, the Supreme Court's superintendence of state compliance with national
law emerged as the fulcrum of the national government. Direct legislative supervi-
sion of state conduct was abandoned, and the possibility was embraced that no sub-
ordinate federal judiciary necessarily had to be established. What remained was the
Supreme Court, whose jurisdiction was consciously tailored to the role of supervis-
ing the enforcement of the supremacy clause. There was serious debate on the ques-
tion whether the appellate oversight of the Court was sufficient as a restaint on the
states, but none about its necessity. Unless the state courts were answerable to the
Supreme Court, the schemé-of-the Constitution would have had little to recommend
it over the Articles of Confederation.

B. The judicial independence requirements of article III

Article III stipulates that federal judges are to be continued in office during good
behavior and without diminution in salary. These provisions were placed in Article
III in order to secure judicial independence, which is a core value in our constitu-
tional tradition, and must be understood as limiting the power of Congress to chan-
nel Article III cases to the state courts without providing for federal judicial review.
If Congress can place any group of cases it chooses in the exclusive province of the
state courts, it can subvert the judicial independence requirements of Article III at
will. The obvious relationship between federal review and the commitment of Arti-
cle I1I to judicial independence was recognized early by Justice Marshall, writing for
the Court in Cohens v. Virginia:

“It would be hazarding too much to assert that the judicatures of the States will
be exempt from the prejudices by which the lefielatures and people are influenced,
and will constitute prefectly impartial tribunals. In many states the judges are de-
pendent for office and for salary on the will of the legislature. The constitution of
the United States furnishes no security against the universal adoption of this princi-
ple. When we observe the importance which that constitution attaches to the
independence of judges, we are the less inclined to suppose that it can_have intend-
edtto l‘e%ve the;s”e constitutional questions to tribunals where this independence may
not exist. . . .

219 U.S. (6 Wheat.) 264, 386-87 (1821).
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Thus, while Article III embodies the understanding that Congress might choose to
create no lower federal courts or to endow them with limited jurisdiction, and ap-
parently gives Congress power to effectuate some restrictions on Supreme Court ju-
risdiction, these powers cannot be used in combination utterly to defeat the judicial
independence requirements which are also stipulated in Article III. State jud%es do
not enjoy Article III security, and unrestricted use of the state courts as exclusive
forums for Article III business is wholly inconsistent with our constitutional com-
mitment to an independent judiciary. The Article III compromise entitles Congress
to use state courts in lieu of inferior federal courts to hear Article III cases in their
initial stages. But there plainly must be limits on Congress' ability to make the
state courts exclusive arbiters of Article III matters; and those limits are crossed
when Congress attempts to divest the Supreme Court and all other federal courts of
jurisdiction at least to review state court decisions on matters arising under the fed-
eral Constitution,

The question is not an entirely novel one. Congress has created various entities—
ranging from courts martial to administrative agencies—which do Article III busi-
ness but whose members do not enjoy Article III security. Just as with delegations
of Article III business to the state courts, unlimited exercises of this sort by Con-
grm would nullify the judicial independence provisions of Article III. The Court

as consistently referred to such limits, and has had the occasion to invalidate adju-
dicatory schemes that overstep them. When the Court has evaluated congressional
delegations of Article III business to non-Article III tribunals, it has held of critical
importance: (a) the significance and sensitivity of the pertinent Article III business,
and (b) the ultimate availability of Article III review.

Constitutional challenges to governmental conduct raise issues of great national
importance. No other area of adjudication is as likely to excite public controversy
and to invite political manipulation of the judiciary. Article III's cemmitment to ju-
dicial independence is nowhere more important than here. And no practical necessi-
ty could justify Congress in denying federal review of constitutional claims that
have been directed to the federal courts. Under some circumstances, Congress can
relegate the a?udication of Article III cases to the state courts, but it must provide
persons who advance claims of federal constitutional right an opportunity to secure
effective and independent review of the state court’s disposition in an Article III
court. Any other reading of Article III would permit Congress to circumvent the ar-
ticle’s tenure and salary requirement.

The Constitution, as with any legal document, cannot be read to permit one set of
its provisions to eviscerate another, and the judicial independence provisions of Ar-
ticle III were not inc'uded casually. The English Crown'’s power to remove colonial
judges at will had been one of the colonists’ bitter grievances, and the decision to
secure independence for the federal judiciary met with a rare degree of consensus
among the framers. Each of the major proposals for the federal judiciary contained
provisions similar to those ultimately adopted in Article III. The gravity with which
the framers viewed these requirements was reflected by Alexander Hamilton, writ-
ing in The Federalist No. 78; for Hamilton, the Constitution would have been “inex-
cusably defective” if it had omitted guarantees of judicial tenure and salary. The
contemporary importance of those provisions is vividly reflected in the pending leg-
islation assaulting the jurisdiction of the federal court, which frankly rests on the
exf)ectation that some state courts will yield to political pressure and dishonor their
obligation to federal judicial precedent. -

I1. THE BELECTIVE DEPRIVATION OF JURISDICTION A8 AN UNCONSTITUTIONAL MEANS TO
AN UNCONSTITUTIONAL END

Another important constitutional restraint on Congress' authority to shape feder- °
al jurisdiction is violated by a quality that is inherent in current proposals to strip
the federal court of jurisdiction. These bills deprive the federal courts of jurisdiction
in a highly selective way, and they are plainly efforts to undermine the enforcement
of prevailing constitution doctrine in order to facilitate other substantive outcomes
currently favored by some groups. The objection to such legislation is simple: Con-
fress cannot circumvent the Supreme Court’s constitutional rulings by direct legis-

ative action and it cannot accomplish the same ends indiriclgg' by manipulating
federal jurisdiction. Congress cannot use its power over jurisdiction as a ‘boot-
strap,” permitting it to accomplish what the Constitution otherwise forbids it to do.

ere Congress to enact legislation of this sort, it would be issuing an open, unam-
biguous invitation to state and local officials to engage in conduct that the Supreme
Court has explicitly held unconstitutional. Officials not otherwise inclined to accept
the invitation would find themselves the object of intense pressure from the same
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political groups that induced Congress to act. Many such officials doubtless would
succumb to such pressure and leave to the state courts the responsibility for sorting
out the niceties of conformity to the Constitution. In effect, Congress would be
painting a target on constitutionally protected rifhts. If, for exan;gle, Congress were
to enact legislation insulating “voluntary” school prayers from federal judicial scru-
tiny, there would inevitably be an epidemic of school prayer programs.

tate judges, in turn, would be placed in an untenable position. The roposed leg-
islation can only be understood as encouraging state courts to ignore their legal o
ligations and to dishonor extant federal precedent. State judges, many of whom
suffer insecure tenure, cannot be expected to enforce constitutional rights rigorously
against their own state’s conduct—in the face of some popular hostility to the rights
in aL}uestion, their normal desire to be reelected, an absence of support from the fed-
elt:ed courts, and the obvious desire of Congress that the disfavored claims be repudi-
a

These objections to the selective deprivation of federal jurisdiction app’lly in full to
legislation that limits the jurisdiction of only the lower federal courts. There is no
mechanical link between the Supreme Court and the state judiciaries which it su-
perintends. Under such legislation, state trial courts would control the factfinding
process, state judiciaries as a whole would control the timing of litigation, and for
all practical purposes the availability of interim injunctive relief would rest in state
court hands. If Congress acts to drive a wedge between rights defined by the Su-
preme Court and their enforcement, it encourages abuse of these rerogatives by
state courts. Those of the present proposals that leave the Supreme Court’s jurisdic-
tion intact yet deprive the lower federal courts of the power to grant anticipato
relief to abortion rights claimants, for example, clearly invite dragging of feet, shad-
ing of precedent, and withholding of effective relief by state courts in disregard of
the Constitution and their obligations as subordinate tribunals in the national legal
system. If that were not the expectation of the proponents of these bills, the bills
would be pointless. Proposals of this sort thus rely upon and promote a tawdry view
of the rule of law.

The constitutional case against such behavior is su?ported by cases addressir:f
similar jurisdictional issues. In United States v. Klein,® the Supreme Court consid-
ered legislation which denied it and the Court of Claims jurisdiction to return prop-
erty seized during the Civil War to sl}ﬁporters of the Confederacy who had subse-
quentg' received Presidential pardons. The Court struck down the limitation, on the
ground that it withheld jurisdiction only “as a means to an end. Its great and con-
trolling purpose is to deny the pardons . .. the effect which this court had ad-
judged them to have.” And in Battaglia v. General Motors,* a distinguished Second
Circuit panel took pains to em(i)hasize that the jurisdictional limitations of the
Portal-to-Portal Act of 1947 could not serve to protect the substantive provisions of
the Act if they were unconstitutional: “[Wlhile Congress has the undoubted power
to give, withhold, and restrict the jurisdiction of courts other than the Supreme
Court, it must not so exercise that power as to deprive any person of life, liberty or
property without due process of law or to take private propertf' without just com-
pensation.” Klein and Battaglia involved attempts to deprive all available courts of
Jurisdiction, to be sure. But where selective deprivations of federal jurisdiction both
provoke assaults on constitutional rights and badly prejudice the possibilitrv that the
resulting injury will be redressed in court, the distinction between such egislation
and the complete absence of a forum can be, at most, one of modest degree.

Legislation that has the purpose or effect of placing constitutional rights at great
risk is inconsistent with those rights themselves. And to deny constitutional claim-
ants access to the federal courts i)ecause the constitutional rights upon which they
rely are in temporary disfavor, and may be less well received in politically beseiged
state courts, would be to violate the due process clause and the principles of equal
Probection incorporated within the Fifth Amendment. However far Congress’ Article

II powers may extend, they do not constitute a license to disregard or override the
Bill of Rights. Klein and Battaglia make that much clear.

I, CONSTITUTIONALLY INADEQUATE REMEDIES

Several bills now before Congress would not strip the federal courts totally of ju-
risdiction to hear controversial cases, but instead, would forbid them to order partic-
ular remedies in those cases. The targets of these bills are orders by federal courts
that school children be bused to achieve desegregation, and federal coercive or de-

380 U.S. (13 Wall.) 128, 145 (1872),
4169 F. 2d 254, 257 (2d Cir., per Chase, Swan, & A. Hand 1948),
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claratory relief to secure abortion rights. The constitutional difficulty with such leg-
islation is obvious. As concluded above, Congress is obliged to provide for effective
federal judicial superintendence of the states, and is barred from selectively expos-
ing disfavored claims of constitutional right to state and local hostility. It necessar-
ily follows that Congress cannot leave the federal courts intact yet deprive them of
the power to issue the only remedies which can adequate prevent or redress particu-
lar constitutional violations. Depriving the federal courts of the power to issue any
adequate remedy in particular cases is the functional and constitutional equivalent
of denying them jurisdiction to hear those cases at all.

Indeed, the bills which merely strip the federal courts of remedial authority Kose
even more obvious constitutional hazards than legislation totally denying these
courts jurisdiction. Under present federal statutes, any defendant in a state court
action arigsing under the Constitution can remove the case to federal court.

If the federal courts lack the authority to grant meaningful relief, defendants so
armed with the power to remove doubtless would do so. The practical effect would
be to deny the entire American judiciary—both state and federal—the capacity to
redress the implicated constitutional harm. That is clearly unconstitutional. There
is a further constitutional problem with legislation that deprives the federal courts
of power to issue adequate remedies for constitutional wrongs—such legislation does
violence to settled separation of powers doctrine by giving the federal courts juris-
diction yet directing them to reach an unconstitutional result. The proposition that
Congress cannot constitutionally give the federal courts jurisdiction to adjudicate
cases and at the same time direct them to reach an untenable result in those cases
was at the heart of United States v. Klein:

“Congress has already provided that the Supreme Court shall have jurisdiction of
the judgments of the Court of Claims on aﬁpeal. Can it prescribe a rule in conform-
ity with which the court must deny to itself the jurisdiction thus conferred, because
and only because its decision, in accordance with settled law, must be adverse to the
g&fgnment and favorable to the suitor? This question seems to us to answer
l '”5

To be sure, measuring the effectiveness of remedies for constitutional wrongs is
not an easy or uncontroversial business. And our legal tradition cedes to Congress
considerable discretion in selecting among remedial mechanisms. But where funda-
mental constitutional rights are at stake and where Congress leaves the federal
courts with authority to grant only plainly inadequate relief, it has set itself against
the Constitution. For example, those bills that would deprive a pregnant woman of
declaratory and injunctive relief do not leave her any reasonably effective form of
relief. They are plainly intended to render the federal courts unattractive and inef-
fective forums in abortion cases, and they would surely succeed in so doing. In like
fashion, the busing bills, by barring or severely restricting court orders that direct

ublic schools to fashion attendance zones on racial grounds, would be virtually
atal to judicial efforts to remedy school segregation. Just as with legislation selec-
tively depriving the federal courts of jurisdiction to hear particular cases at all,
these bills deny constitutional claimants due process and equal protection of the
laws, and are at war with the underlying substantive provisions of the Constitution.
And just as with legislation delegating constitutional cases to the exclusive authori-
ty of the state courts, these bills do violence to the text and logic of Article III itself,

IV. THE IMPROPRIETY AND ILL-WISDOM OF THE PROPOSED LEGISLATION

While exploring the constitutional infirmities of the pending legislation, one
should not lose sight of the policy considerations. These bills would disturb policy by
subverting our settled institutional arrangements and undermining public respect
for the rule of law itself. These bills inevitably involve a gross breach of the prem-
ises by which we have chosen to govern ourselves. They are not merely illegal but
deeply unwise.

. Our constitutional order proceeds from a central premise of an independent judi-
ciary whose interpretations of the Constitution prevail over inconsistent views or ac-
tions of the policymaking branches of government. The courts are not omnipotent
and their constitutional decisions are not necessarily final. But the only legitimate
means by which Congress can attempt to change constitutional decisions of the Su-
preme Court is by proposing a constitutional amendment, a process that requires a
two-thirds majority in Congress. If Congress now undertakes, by simple legislative
majority, to overturn established constitutional rights b{l using the language of ju-
risdiction, it will be attempting by indirect means to do that which it plainly cannot

*80 U.S. (13 Wall.) at 147.
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do directly. It will have challenged the authority of the federal judiciary, departed
from its own almost unvarying tradition of restraint and respect for that judicial
independence, and, for the first time in our history, upset the balance of authority
provided by federal review of state conduct. Worse still, it will have enacted legisla-
tion that brazenly invites state judges to ignore existing federal doctrine. It is diffi-
cult to imafine a legislative strategy more erosive of respect for the rule of law at
both federal and state levels.

It is not surprising that state judges, far from embracing the opportunity to re-
verse federal precedent, have condemned these bills and noted the insult to both the
federal and state judiciaries that they embody. The Conferene of Chief Justices, rep-
resenting all the states, on January 30, 1982, adopted without dissent a strong reso-
lution, setting out many difficulties with the pending jurisdictional legislation, and
expressing ‘‘serious concern’’ about that legislation.®

Attacks on the authority of the federal courts, from both conservatives and liber-
als, have been heard often in Congress, but Congress has resisted these calls to over-
step the boundaries of the Constitution, often with stirring reminders of the vital
place of separation of powers principles in our legal system. For example, in 1937,
the Senate Committee on the Judiciary explained its rejection of the Roosevelt
Court-packing plan in ringing and pertinent terms:

Shall we now, after 150 years of loyalty to the constitutional ideal of an untram-
meled judiciary, duty bound to protect the constitutional rights of the humblest citi-
zen against the Government itself, create the vicious precedent which must neces-
sarily undermine our system?

Let us now set a salutary precedent that will never be violated. Let us, of the
Seventy-fifth Congress, in words that will never be disregarded by any succeeding
Congress, declure that we would rather have an independent court, a fearless court,
a court that will dare to announce its honest opinions in what it believes to be the
defense of liberties of the people, that a Court that, out of fear or sense of obligation
to the appointing power or fractional passion, approves any measure we may enact.
We are not the judges of the judges. We are not above the Constitution.

Exhibiting this restraint, thus demonstrating faith in the American system, we
shall set an example that will protect the independent American Judiciary from
attack as long as this Government stands.’

No member of this Congress should lend his or her support to any of the bills that
are part of the present assault on the independence of the federal judiciary.

CONFERENCE OF CHIEF JUSTICES, RESOLUTION |

RESOLUTION RELATING TO PROPOSED LEGISLATION TO RESTRICT THE JURISDICTION OF THE
FEDERAL COURTS

Whereas, there are presently pending in the United States Congress approximate-
ly twenty bills that would strip the federal courts, including the United States Su-
preme Court, of substantive jurisdiction in certain areas involving prayer in public
schools and buildings, abortion, school desegregation and busing, and sex discrimi-
nation in the armed services; and

Whereas, the Conference of Chief Justices, without regard to the merits of consti-
tutional issues involved, expresses its concern about the impact of these bills on
state courts and views them as a hazardous experiment with the vulnerable fabric
of the nation’s judicial systems, arriving at this position for the following reasons,
among others:

A. These proposed statutes give the appearance of proceeding from the premise
thut state court judges will not honor their oath to obey the United State Constitu-
tion, nor their obligations to give full force to controlling Supreme Court precedents;

B. If those proposed statutes are enacted, the current holdings of those Supreme
Court decisions targeted bf' this legislation will remain the unchangeable law of the
land, absent constitutional amendments, beyond the reach of the United States Su-
preme Court or state supreme courts to alter or overrule;

C. State court litigation constantli presents new situations testing the boundaries
of federal constitutional rights. Without the unifying function of United States Su-
preme Court review, there inevitably will be divergence in state court decisions, and

¢ Resolution Relatir;g to the Proposed Le%izlation to Restrict the Jurisdiction of the Federal
ggumn%,g Conference of Chief Justices, Fifth Midyear Meeting, Williamsburg, Virginia, January
7S. Rep. No. 711, 75th Cong., st Sess. 13-14 (1937).
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ghua tt!;e United States Constitution could mean something different in each of the
states;

I.{ Confusion will exist as to whether and how federal acts will be enforced in
state courts and, if enforced, how states may properly act against federal officers;

E. The proposed statutes would render uncertain how the state courts could de-
clare a federal law violative of the federal Constitution and whether Congress would
need to wait for a majority of the state courts to so rule before conceding an act was
unconstitutional; )

F. The added burden of liti%ation engendered by the proposed acts would seriously
add to the already heavy caseload in state courts;

Now, Therefore, be it Resolved that the Conference of Chief Justices expresses its
serious concerns relating to the above legislation, approves the report of the Confer-
ence’'s Subcommittee of the Committee on State-Federal Relations, and directs its
officers to transmit that report, together with this resolution, to appropriate mem-
bers of Congress. ’

Adopted at the Midyear Meeting in Williamsburg, Virginia on January 30, 1982.

REPORT 10 THE CONFERENCE OF CHIEF JUSTICES ON PENDING FEDERAL LEGISLATION ToO
DepriVE FEDERAL COURTS OF JURISDICTION IN CERTAIN CONTROVERSIAL AREAS IN-
VOLVING QUESTIONS OF CONSTITUTIONAL LAW

Pending in the United States Congress are approximately twenty bills that would
strip the federal courts, including the Supreme Court, of substantive jurisdiction in
certain areas involving prayer in public schools and buildings, abortion, school de-
segregation and busing, and sex discrimination in the armed services.! Several of
these proposals would prohibit Supreme Court review of state court decisions within
the defined areas,’ as well as withdraw all jurisdiction from the federal district
‘courts.

Provisions of the United States Constitution that are implicated directly in these
pro rneasures are found in article III:

“Section 1. The judicial Power of the United States, shall be vested in one Supreme
Court, and in such inferior Courts as the Congress may from time to time ordain
and establish. -

“Section 2. In all Cases affecting Ambassadors, other public Ministers and Con-
suls, and those in which a State shall be Party, the Supreme Court shall have origi-
nal Jurisdiction. In all the other cases before mentioned, the Supreme Court shall
have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and
under such Regulations as the Congress shall make.” (Emphasis added.)

Those supporting these bills reason that the withdrawal of jurisdiction is author-
ized by the article III, section 2, “‘exception” provision, a congressional power that
they assert has been recognized in several Supreme Court decisions commencing
with Ex ;imrte McCardle, 74 U.S. (7 Wall.) 506, 513-14 (1868).3 Supporters point out
that until 1889 no criminal cases were %%pealable to the Supreme Court, because
Congress had not authorized the right.* They further rely on prior partial jurisdic-
tional restraints im on federal courts in the Norris-LaGuardia Act of 1932 &
and the Tax Injunction Act.®

Opponents of the pro legislation assert the exception cannot swallow up the
rule:” That the article III, section 1, delegation of “the judicial Power” to the Su-
preme Court cannot be diminished, for example, to a limited right in the court to
pass only on patent claims.® They rely on the lan e of several Supreme Court
decisions starting with United States v. Klein, 80 U.S. (13 Wall.) 128 (1872).

! Pro legislation to limit review of sex discrimination in the armed services may be
2"7%0(19811, the decision in Rostker v. Goldberg, U.S. , 101 S. Ct. 2646, 69 L. Ed. 2d

2See, e.g., H.R. 326, 95th Cong., 1st Sess. (1981). (“(Tlhe Supreme Court shall not have jurisdic-
tion to review, by appeal, writ of certiorari, or otherwise, any case arising out of any State stat-
ute, ordinance, rule, regulation or any gart thereof, or arising out of any Act interpreting, ap-
plying, or enforcing a state statute, ordinance, rule or regulation, which relates to voluntary
prayers in public schools and public buildings.”).

3 Rice, “Limiting Federal Court Jurisdiction:” The constitutional basis for the proposals in
Congress today, 656 JuD. 190 192-93 (No. 4 Oct. 1981).

4 United States v. Sanges, 144 U.S. 310, 319, 12 S. Ct. 609, 612-13, 36 L. Ed. 445, 449 (1892).

529 U.S.C. §8 101, 107 (1976).

626 U.S.C. § 7421(a) (1976).

7 Ratner, " ng{reesional Power over the Appellate Jurisdiction of the Supreme Court,” 109 U.
Pa. L. Rev. 157, 172 (1960).

8 Hart, ‘“The Power of Congress to Limit the Jurisdiction of the Federal Courts:" An Exercise
in Dialectic, 66 Harv. L. Rev. 1362, 1364 (1953).
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These opponents argue the exceptions “must not be such as will destroy the essen-
tial role of the Supreme Court in the Constitutional Plan,”?that depriving the Su-
preme Court of jurisdiction to review the constitutionality of state enactments
would nullify the supremacy clause,'®and that the “exceptions clause” cannot be
used to deprive the Supreme Court of appellate jurisdiction in cases involving fun-
damental constitutional rights.!!

It is not the intent of this subcommittee nor the purpose of this report to explore
the constitutionality of these congressional efforts to nullify or contain the effect of
Supreme Court constitutional interpretations involving the above issues. The pub-
lished efforts of qualified scholars and commentators have illuminated the opﬁosing
views. 2 Further, several state constitutions contain language analogous to that in
article III of the United States Constitution, quoted above, and members of this Con-
ference may be confronted with issues involving the constitutionality of similar leg-
islative measures in their own courts.

Nonetheless, this subcommittee would reject its assignment if it failed to express
its concerns relating to these bills, and mark the potential fall-out that might ac-
company their enactment.

First, these proposed statutes give the appearance of proceeding from the premise
that state court judges will not honor their oaths to obey the United States Consti-
tution,'* nor their obligation to follow Supreme Court decisions interpreting and ap-
plying that constitution, thus breaking with a 200 year practice and tradition. So
viewed, these efforts to transfer jurisdiction to the state courts for these purposes
neither enhance the image of those institutions nor demonstrate confidence that
state court judges will do their duty.!® Changes in substantive constitutional law
amounting to amendments should not be attempted by excluding federal jurisdiction
in the hope that state courts will give less than full force to controlling Supreme.
Court precedents. The procedure that should be used for such amendments is pro-
vided in the constitution itself,

Second, when state court judges honor their oaths, the holdings of those Supreme
Court decisions targeted by this legislation will be cast in stone, beyond the reach of
the Supreme Court to alter or overrule.

Finally, it must be recognized that state court litigation constantly presents new
situations testing the boundaries of federal constitutional rights and requiring judg-
ment calls on applicability of federal constitutional principles. Without the unifying
function of Supreme Court review, the United States Constitution could well mean
something different in-each of the fifty states. Aside from the obvious effect of this
anomaly on the nation’s citizens, the resulting inconsistencies in legal precedent
and the more frequent jurisdictional disputes would further overload state courts.

We believe these considerations, without regard to constitutional issues, should
red-flag the above legislation in Congress. We question the wisdorm of these bills and
view them as a hazardous experiment on the vulnerable fabric of the nation’s judi-
cial systems. -
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Mr. KAsTENMEIER. The-Chair would like to yield to the gentle-
man from Massachusetts.

Mr. Frank. I want to add to the chairman’s comments to thank
you, Mr. Brink, and the bar association.

I have spent my first year and a half in the House here in this
committee and I have been consistently impressed with the willing-
ness of the American Bar Association to put time and effort into a
lot of difficult questions. ’

I say that because this is the committee that gets the questions
everybod‘\;eelge wants to duck, including the White House, a lot of
our members and a lot of other associations. The consistent willing-
ness of the American Bar Association has really been estimable.
They go far beyond what might be seen as the professional interest.
Obviously there are legitimate interests in protecting the profes-
sion, but it has gone beyond that and I appreciate it.

Let me ask you one thin% you said that I have been meanin%to
ask people. If you are not, if you haven’t worked on it, no need. But
you referred to the decision upholding LaGuardia. Could you dis-
tinguish the Norris-LaGuardia precedent for us for these purposes?

Mr. BrINK. Well, my recalled answer to that which I have ex-
panded on a little in the written testimony, is that first it did not
really limit or cut off a constitutional remedy under the Constitu-
tion of the United States. Primarily, it limited remedies under the

v
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State laws and State constitutions insofar as limiting the injunc- -
tion power of the Federal courts.

I think at the time it was decided it was rather clear that there
was not a Federal constitutional issue involved anymore. Further, I
might add to that that it is rather interesting in some of the subse-
quent litigation over that that one of the interesting developments
is that the approach used in S. 951 I believe proved to be ineffec-
tive even though the case was not an identical one in that I think
it was held later in the Hoyes Market case which I don't have the
citation to hear because the injunctive remedy was available in the
State courts, it would also be able in the lower Federal courts and
upper Federal courts. :

simply think this is not a case of involving the limitation of
constitutional problems arising under the U.S. Constitution; there-
fore, I think that the U.S. v. Klein is a much more applicable
precedent.

Mr. FraNk. Thank you. Let me go on to one other point I felt
was imgortant. A lot of individuals come in and out of these var-
ious fights in different points in history. The bar association, as you
said, has had some continuity in this regard. And I sense I guess
what you are saying is it has been the experience of the bar associ-
ation as an entity that bills to somehow impinge on the freedom of
the courts to interpret the Constitution inevitably are going to go
against one side or another.

In fact, ideologically there have been a series of attacks from the
right and from the left, and that the first time any such proposal is
enacted, new law I would assume that would call back up a whole
ran%e of others that are waiting around.

That is that experience would suggest that once Congress sets
the precedent saying, here is how we are going to deal with the
courts, there would be a whole range of other areas where that
would be inevitable that that would happen.

Mr. BriNk. I think that that is true. I assume that if the first
case were held unconstitutional in a sufficiently broad opinion, it
might discourage further attacks on some of the other measures.
That is, it might be regarded as settling them. -

However, it would I think produce a great deal of legislation that
would have to be corrected and would produce a great deal of liti-
gation in the lower Federal courts following such an opinion.

Obviously, the other point that you made is also true, however,
that if there is a perception that this will work, it will be applied to
anlzlnumber of subjects.

r. FRANK. People sometimes aren’t happy when an orﬁ;aniza-
tion takes a position and we are often told well, that is the leader-
s}tlﬁp. That is the Washington lead, or whatever, talking to each
other.

Would you just briefly describe the process and your estimate of
the degree of support within the bar association for the position the
association has taken on all these court stripping bills?

Mr. BrINK. Yes; I would be very glad to do that. I might say that
first our policy is made by a house of delegates consisting of 387
memmbers, I believe is the current count. These people include rep-
resentatives of every State. They include representatives of all of
our 24 sections and divisions.
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They include members of affiliated organizations, and there are a
number of at-large members who are there by virtue of some other
office. For example, the Attorney General of the United States is
one of our members of our house of delegates. I do not believe that
he was present and voting at the time we voted on this particular
measure. However, that is a very broad constituency, and I think it
is fairly representative of our association as a whole.

Obviously we have Republicans, we have Democrats, we have in-
dependents, we have all types of persons. And frankly were we to
address the subject matter of these bills, I don’t know what the re-
sponse would be because I think we fairly represent a cross-section
of, you might say, the United States with regard to those social and
moral issues.

With regard to the legal issue there was substantial unanimity. I
might add that this is not an unprecedented position for our associ-
ation to take. In-1958 we had a resolution that we believed covered
this point.

The action taken in 1981 was really for the purpose of verifying
it and pinpointin%;t to these particular bills. Before the 1958 reso-

“lution there had been action in 1950 of a similar nature. Prior to
that many things have been considered ad hoc as they arose issue
by issue, rather than in the generality with which they have been
considered lately.

For example, the opposition to the court packing plan in 3637.
Toward the beginning of the century there were also resolutions on
individual items that were in accordance. So I think this is a rela-
tively consistent position and certainly taken by a broad cross-sec-
tion of the bar.

Mr. FrRANK. Thank you.

Mr. BriNk. May I add one comment, Mr. Chairman?

Mr. KASTENMEIER. Sure.

Mr. BriNk. I have been reminded of something I should have
said before. Not only does our organization support this, and not
only do the organizations listed on the letter from the attorneys

eneral and others that I have submitted for the record, but the

tate bars of this Nation of which there are I assume at least 50,
there may be 52; if we count Puerto Rico and so forth, at any rate,
of those we have already heard from 32 of them who have taken
positions essentially congruent with our own.

They strongly feel the same way. In fairness, I will say I think
there are about three that declined to take such a position, not so
much disagreeing with it, perhaps, as because they felt they did not
want to be injecting themselves into such controversial an item.

But at any rate the State bars strongly bother us in this. There
are numerous of the large metropolitan bars and that do so and
also local bars.

Mr. FrRANK. Are there any that have taken the other side?

Mr. Brink. I do not believe anyone——

Mr. FRANK. We are getting a no from your staff behind you.

- Mr. Brink. I don’t believe anyone has voted to the contrary. It
has either been a 1uestion of not taking action, or deciding it is too
controversial. But I don’t know anybody that has voted that our po-
sition is wrong. Am I correct? No one has voted that our position is
wrong.




120

Mr. KASTENMEIER. That is to say, you are referring to the some
perhaps 20 State bar associations that have not taken a position as
yet, you state that none of them has taken a position which advo-
cates stripping the courts of jurisdiction?

Mr. BrINk. That’s correct, absolutely none. )

Mr. KasTeNMEIER. If the Neighborhood School Act passes the
House as it so readily passed the Senate, and should the President
sign such a bill, I would assume that it would be litigated. Would it
be your view that the ﬁresent Supreme Court is likely to find the
act unconstitutional? I know you have quoted a couple of fairly cur-
rent decisions pointing in that direction.

Mr. Brink. I think I would be imprudent to try to forecast what
the outcome would be. I will say that I was very encouraged not
only by what I knew already, but by the several decisions issued
J}tlme 30 and July 1 which, it seemed to me, found a number of
things. ’ |

The pipeline case, we found the strong insistence that article III
courts decide this. Now that is not a relevant precedent directly,
but I think it tells us something. Washington v. Seattle School Dis-
trict case I think tells us that intent is very readily to be inferred
to a:(lilieve racial classifications, even though race was not men-
tioned.

Point out that in S. 951, it is stated right up front that one of the
inducements to the bill is that busing to achieve racial desegrega-
tion has not worked. That was absent in the Washington v. Seattle
case. Yet they found sufficient intent to overcome the injury, or
show the injury segregative intent.

I was pleased by the decision of Justice O’Connor that I quoted
from, indicating that, as I think we all believe, section 5 of article
14 does not support bills of this kind. So on the whole I would say
that I feel encouraged, rather than otherwise, l:iy the most recent
decisions of the U.S. Supreme Court. But I would hate to say what
the Court would do in a given case.

Mr. KasTENMEIER. Whether or not one is clairvoyant enough to
forecast what the Court might do, is it certainly not the case that it
would be highly regrettable for the Supreme Court to be confronted
in terms of a constitutional crisis, whereby it would be forced liter-
ally to justify its own jurisdictional values under the Constitution.

Mr. BriINnk. I think it would indeed, Mr. Chairman. Both the Con-
gress and the Court have shown in the past extreme deference to
the provinces of each other. I think that leaving the Court to be
sole defender of its role, so to speak, would be unfortunate, howev-
er the case would be decided. -

My feeling is that it seems-that public confidence in all our insti-
tutions, including unfortunately the legal profession, is not terribly
high these days. And I fear that the institutional perception of our
Government, all of its branches, would be diminished if this con-
frontation occurs, irrespective of the outcome.

If as I expect that it should be the bills of this kind were held
unconstitutional, I think we would hear a clamor from people who
look only at the subject matter and not at the process, that they
might even introduce amendments to abolish the court system, or
something else.
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I think that would be unfortunate. If by any chance the Court
sustained any of these measures, I think that, as has been suggest-
ed, the door would be opened so that, bit by bit, we would strip
aw;aly the powers of the Federal courts to protect our constitutional
right.
~ And I think that would also be disastrous. So I would hope a re-
straint that has characterized I think both this Congress and the
courts would be continued and that we would not put this to the
ultimate confrontation.

Mr. KasteNMEIER. That analysis certainly confirms your sense of
urgency about this issue. Indeed, this committee appreciates and is
grateful to you for not only {our contribution but also that of the
organization which you so ably represent.

r. BRINK. Thank you very much, Mr. Chairman.

Mr. KasTeNMEIER. That concludes hearings today on S. 951, the
Neighborhood School Act. The letter referred to from the Attorne
General to Chairman Rodino will be included as part of the record.
There will be further hearings next week. A week hence, we will
hear from the Justice Department. In that regard, I am not sure
the Attorney General will be present but the Justice Department
will be represented. Until then, the subcommittee stands ad-
journed.

[Whereupon, at 12:45 p.m., the subcommittee was adjourned.]

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., May 6, 1982.

Hon. Perer W. RobiNo, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

DeArR MR, CHAIRMAN: This responds to your request concerning those portions of
S. 951, the Senate-passed version of the Department of Justice appropriation author-
ization bill for Fiscal Year 1982, which relate to the mandatory transportation of
school children to schools other than those closest to their homes (“busing’). One of
these provisions relates to the remedial powers of the inferior courts and the other
to the authority of the Department of Justice. This letter discusses the effect of
these provisions as well as the policy and constitutional implications of the provi-
sions as construed. The funding provisions of S. 951 will be addressed in a separate
letter by the Assistant Attorne neral of the Office of Legislative Affairs.

It is important to note at the outset that S. 951 does not withdraw jurisdiction
from the Supreme Court to limit the {'urisdiction of the federal courts to decide a
class of cases. The provisions of the bill and its legislative history make clear that
the effect of these provisions relate only to one as of the remedial power of the
inferior federal courts—not unlike the Norris-LaGuardia Act, enacted in 1932, Nor
do the provisions limit the power of state courts or school officials to reassign stu-
dents or require transportation to remedy unconstitutional segre%ation. Careful ex-
amination of these provisions indicates that they are constitutional.

1. BUSING PROVISIONS OF 8. 851

The first provision, § 2 of the bill, entitled the “Neighborhood School Act of 1982,”
recites five congressional findings to the effect that busing is an inadequate, expen-
sive, energy-inefficient and undesirable remedy. It then states that, pursuant to
Congress’ power under Article III, 8 1 and § 5 of the Fourteenth Amendment, “no
court of the United States may order or issue any writ directlf' or indirectly order-
ing any student to be assigned or to be transported to a public school other than
that which is closet to the student’s residence unless’ such assignment or transpor-
tation is voluntary or “reasonable”. The bill declares that such assignment or trans-
portation is not reasonable if— .

“(i) there are reasonable alternatives available which involve less time in travel,
distance, danger, or inconvenience; oo

“(ii) such assignment or transportation requires a student to cross a school district
having the same grade level as that of the student;

-
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“(iii) such transportation plan or order or part theréof is likely to result in a
greater degree of racial imbalance in the public school system than was in existence
on the date of the order for such assignment or transportation plan or is likely to
have a net harmful effect on the quality of education in the public school district;

“(iv) the total actual daily time consumed in travel by schoolbus for any student
exceeds thirty minutes unless such transportation is to and from a public school
closest to the student’s residence with a grade level identical to that of the student;

or -

“(v) the total actual round trip distancé traveled by schoolbus for any student ex-
ceeds 10 miles unless the actual round trip distance traveled by schoolbus is to and
from the public school closest to the student’s residence with a grade level identical
to that of the student.”

Section 2(f) of the~bill adds a new subparagraph to § 407(a) of Title IV of the Civil
Rights Act of 1964, 42 U.S.C. § 2000c-6(a), authorizing suits by the Attorney General
to enforce rights guaranteed by the bill if he determines that a student has been
required to attend or be transported to a school in violation of the bill and is other-
wise unable to maintain appropriate legal proceedings to obtain relief. The bill is
made “retroactive” in that its terms would apply to busing ordered by federal courts
even if such order were entered prior to its effective date. Section 16 of the bill sup-
plements these provisions by providing that “[nJotwithstanding any provision of this
Act, the Department of Justice shall not be prevented from participating in any pro-
ceedings to remove or reduce the requirements of busing in existing court decrees or

ju%%:nents.’
e second provision, § 3(1XD), limits the power of the Department of Justice to
bring actions in which the Department would advocate busing as a remedﬁ:e

“No part of any sum authorized to be appropriated by this Act shall be used by
the Department of Justice to bring or maintain any sort of action to require directly
or indirectly the transportation of any student to a school other than the school
which is nearest to the student’s home, except for a student requiring special educa-
tion as a result of being mentally or physically handicapped.”

II. GENERAL COMMENTS

There appear to be ambiguities in the Neighborhood School Act’s provisions for
suits to be brought by the Attorney General challenging existing decrees. For exam-
ple, it is unclear what, if any, obhgations are placed on the Attorney General with
regard to court decrees that offend § 2. Since the bill does not purport to prevent
any governmental entities other than federal courts from requiring the transporta-
tion of students, the Attorney General’s review of a complaint must include the in-
quiry whether the transportation is the result of federal court action. It is difficult
to determine the %zrty oggainst whom the action is to be brought. The assignment
_violates the Neighborh School Act only if it is required by court order. Does the
Attorney General sue the court? If so, then what relief is appropriate? Does the bill
permit an action against a school board even though its actions are not the subject
of the bill's prohibition? If a school board is the defendant, then what relief is appro-
priate? Does the Attorney General ask that the school board be enjoined from com-
plying with the court order? Does he ask for a declaratory judgment of the board’s
obligations under the order? If the latter is the case and the board wishes to contin-
ue its ’&resent assignment patterns, what will have been accomplished by the law-
suit? These questions illustrate the problems incident to the provisions that allow
for collateral attack on existing decrees.

Serious concern arises also because of the limitation on the Attorney General’s
discretion contained in § 3(1XD). This Administration has repeatedly stated its objec-
tion to the use of busing to remedy unlawful segregation in public schools. See Testi-
mony of Wm. Bradford Re&nolds, Assistant Attorney General, Civil Rights Division,
Before the Subcomm. on Separation of Powers of the Senate Comm. on the Judici-
ary, Concerning Desegregation of Public Schools, October 16, 1981. The express limi-
tation on the Department’s authority is unnecessary and may inhibit the ability to
present and advocate remedies which may be less intrusive and burdensome than
those being urged on a court by other litigants. Moreover, because the limitation is
imposed only in the Department’s one-year authorization, there is no force to the
argument that a statutory provision is necessary to ensure that successive Adminis-
trations will also carry out congressional intent. Finally, to the extent that Congress
does intend to effect a long-term substantive change in the law, the proper vehicle
would seem to be permanent substantive legislation, not an authorization bill which
must be reviewed annually by Congess and which becomes more difficult to enact
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and thus less efficient for its necessary purposes when it is encumbered by extrane-
ous matters.

111. CONSTITUTIONALITY

A. Textual interpretation of the Neighborhood School Act

The Neighborhood School Act restricts the power of inferior federal courts to
issue remedial busing decrees where the transportation requirement would exceed-
specified limits of reasonableness. That it does not purport to limit the power of
state courts or school boards is amply demonstrated by its text and by statements of
its supporters. Senator Hatch, in a collo%;xy with Senator Johnston, stated that “this
bill does not restrict in any way the aut oritx' of State courts to enforce the Consti-
tution as they wish. . . .” 127 Cong. Rec. S 6648 (daily ed. June 22, 1981). On the day
that the bill passed the Senate, Senator Johnston echoed these remarks:

“If a school board wants to bus children all over its parish or all over its county,
it is not prohibited from doing so by this amendment. Nor indeed would a state
court if it undertook to order that busing. The lc:fislation deals only with the power
of the Federal courts. . . .” 128 Con. Rec. S 1324 (daily ed. March 2, 1982).

- The impact of the Neighborhood School Act on the federal courts is also limited.

It withdraws, in specified circumstances, a single remedy from the inferior federal
courts. The substantial weight of the text and legislative history supports the propo-
gition that the bill limits the remedial power only of the inferior federal courts, not
the Supreme Court. There is strong textual support for this conclusion, because the
bill recites that it is enacted pursuant to congressional power under Article III, § 1.
Section 1 of Article III provides authority for limiting the Tﬁurisdiction and the
powers of the inferior federal courts, not the Supreme Court. The source of congres-
sional authority relative to the’lqjl;uisdiction of the Supreme Court is the “Exceptions
Clause,” Article III, § 2, cl. 2. The conspicuous and apparently intentional omission
of that clause as a source of congressional authority to enact this measure strongsr
ier(xidicates that no restriction of the Supreme Court appellate jurisdiction was intend-

Moreover, there do not appear to be any direct statements in the legislative histo-
ry to the effect that any restriction on the Supreme Court’s jurisdiction was intend-
ed. To the contrary, there is an explicit colloquy between Senators Hatch and John-
ston indicating that no restriction on Supreme Court jurisdiction was intended. In
response to a question posed by Senator Mathias to Senator Johnston, Senator
Hatch stated: -

“There is little controversy, in my opinion . . . that the constitutional power to
establish and dismantle inferior federal courts has given Congress complete authori-
ty over their jurisdiction. This has been repeatedly recognized by the Supreme

urt. . . .

“This amendment would be only a slight modification of lower federal court juris-
diction. These inferior federal courts would no longer have the authority to use one
remedy among many for a finding of a constitutional violation.

* * . * . . L]

“I would hasten to add that this bill does not, however, restrict in any way . . . the
?ower of the Supreme Court to review State court proceedings and ensure full en-
orcement of constitutional guarantees.

“In short, this is a very, very narrow amendment, it only withdraws a single
remedy which Congress finds inappropriate from the lower Federal courts.

L] L] * * * * L

“Mr. JOHNSTON. Mr. President, I thank the distinguiéhed Senator from Utah
for his exegesis on the legalitg’, the power of Congress under Article III to restrict
jurisdiction.”127 Cong. Rec. S 6648~49 (daily ed. June 22, 1981),

B. Legal status of transportation remedies

In Brown v. Board of Education [II], 349 U.S. 294, 300 (1955), the Supreme Court
held that federal courts must be guided by equitable principles in the design of judi-
cial remedies for unlawful racial segregation in public school systems. Under those
prm:(if)les, as the Court has more recently explained, “the remedy is necessarily de-
signed, as all remedies are, to restore the victims of discriminatory conduct to the
%osition they would have occupied in the absence of such conduct.” Milliken v.

radley (1), 418 U.S. 717, justifies judicial discretion to impose transportation reme-
dies also implies a limitation on that discretion.

The judicial power to impose such remedies “may be exercised only on the basis
of a constitutional violation,” Swann v. Charlotte-Mecklenburg Board, 402 U.S. 1, 16
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(1974), and “a federal court is required to tailor ‘the scope of the remedy’ which in-
cluded the transportation of students to schools other than the ones which they had
formerly attended, to fit ‘the nature and the extent of the constitutional violation, "’
“Dayton Board cY' Education v. Brinkman (I}, 433 U.S. 406, 420 (1977), quoting Milli-
ken v. Bradley (1), supra at 744. In other words, reassignment of students and con-
comitant transportation of students to different schools is appropriate onl,}l when it
is “indeed . . . remedial,” Milliken v. Bradley (11}, 438 U.S. 267, 280 (1977), that is
when it is aimed at making available to the victims of unlawful segregation a school
system that is, free of the taint of such segregation.

The Supreme Court has stated that circumstances mi%ht conceivably exist in
which the imposition of a desegregation remedy which included the transportation
of students to schools other than the ones which they had formerly attended would
be unavoidable in order to vindicate constitutional rights. If school authorities have
segregated public school students by race, they shoulder a constitutional obligation
“to eliminate from the public schools all vestiges of state-im discrimination,”
Swann, supra, 402 U.S. at 15, The Court has said that if this duty cannot be fulfilled
without the mandatory reassignment of students to different schools, with the con-
comitant reciuirement of student transgg;tation, this remedy cannot be statutorily
eliminated. In North Carolina State rd of Education v. Swann, 402 U.S. 48
(1971), the Court overturned a North Carolina statute that proscribed the assign-
ment of students to any school on the basis of race, “‘or for the purpose of creating a
balance or ratio of race;>-and=prehibited “involuntary”’ busing in violation of the
statutory proscription. The Chief Justice, writing for a unanimous Court, concluded:

{I)f a State-imposed limitation on a school authority’s discretion operates to inhib-
it or obstruct the operation of a unitary school system or impede the disestablishing
of a dual school system, it must fall; state policy must give way when it operates to
hinder vindication of constitutional rights.

L ] . L] * * .

We likewise conclude that an absolute prohibition against transportation of stu-
dents assigned on the basis of race, “or for the purﬁose of creating a balance or
ratio” will similarly hamper the ability of local authorities to effectively remedy
constitutional violations. As we noted in Swann, supra, at 29, bus transportation has
lonf been an integral part of all public educational systems, and it is unlikely that a
gus y :f;fgczige remedy could be devised without continued reliance upon it.” 402

. a Jad 0 o — ———

Although the Court has indicated that some student transportation might be a
necessary incident to a desegregation decree, it has never stated with particularity-
what those cases might be, nor has it identified the limitations on busing orders in
cases where transportation is constitutionally required. In Swann v. Charlotte-Mech-
lenburg Board, supra, for example, the Court declined to provide “rigid guidelines”
ggvgrqmg the appropriateness of-busing remedies. It stated only that busing was to

limited by factors of time and distance which would “either risk the health of the
children or significantly impinge on the educational process.” 402 U.S. at 80-31.
Limits on time and distance would vary with many factors, “but probably with none
more that the age of the students.” id at 31. -

C. Congressional power under seu’tion~5 of-the Ljth. amendment

In light of the Supreme Court’s conclusion that student transportation might in
some circumstances be a necessary feature of a remedial desegregation decree, it is
necessary to consider whether the limitation on the power of the inferior federal
courts under the Neighborhood School Act would be justified as an exercise of con-
gressional authority under § § of the Fourteenth Amendment. Section D, infra, fo-
gl%ses on Congress’ power under Article III, § 1, which is broader in this context that

Section 5 provides that Congress “shall have power to enforce, by appropriate leg-
islation, the provisions of”’ the Fourteenth Amendment, including the Equal Protec-
tion clause, which has been held to guarantee all students a right to be free of in-
tentional racial discrimination or segregation in schooling. Brown v. Board of Edu-
cation [I], 347 U.S. 483 (1954). The question is whether congressional power to en-
force that right by appropriate legislation includes authority to limit the power of
the lower federal courts to award transportation remedies generally and specifically
ip thc;sq %af:s in which some transportation is necessary fully to vindicate constitu-
ional rights. .

The cases of Katzenbach v. Morgan, 384 U.S. 641 (1966), Oregon v. Mitchell, 400
U.S. 112 (1970; City of Rome v. United States, 446 U.S. 156 (1980); and Fullilove v.
Klutznick, 448 U.S. 448 (1980) (plurality opinion), firmly establish that the § 5 power
is a broad one. Congress may enact statutes to prevent or to remedy situations
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which, on the basis of legislative facts, Congress determines to be violative of the
Constitution. At the same time, these cases rather firmly establish that Congress is
without power under §5 to revise the Court’s constitutional judgments if the effect
of such revision is to ‘restrict, abrogate, or dilute’”’ Fourteenth Amendment guaran-
tees as recognized by the Supreme Court.

The limitation on busing remedies contained in the Neighborhood School Act
would be authorized under § 5 to the extent that it does not prevent the inferior
federal courts from adequately vindicating constitutional rights. The grant of power
under § 5 to “enforce’’ the Fourteenth Amendment carries with it subordinate au-
thority to determine specific methods by which that amendment is to be enforced.
As an incident of its enforcement authority, therefore, Congress may instruct the
lower federal courts not to order mandatory busing in excess of the § 2(d) limits, so
long as the court retains adequate legal or equitable powers to remedy whatever
constitutional violstion may be found to exist in a given case.

Moreover, federal and state courts would probably pay considerable deference to
the congressional factfinding upon which the bill is ultimately based in determining
the scope of constitutional requirements in this area. The Court has stated that, so
long as it can ‘“perceive a basis” for the congressional findings, Katzenbach v.
Morgan, supra, 384 U.S. at 653, it will uphold a legislative determination that a situ-
ation exists which either directly violates the Constitution or which, unless correct-
ed, will lead to a constitutional violation. Similar deference would be appropriate for
findings under this bill, notwithstanding the somewhat limited hearings which were
held and the absence of printed reports. It does not appear that any particularized
research was presented to the Senate which have supported or undermined the spe-
cific limitations on federal court decrees contained in § 2(d) of the bill. It is likely,
however, that the time and distance limitations contained in § 2(d) of the bill would
- serve as legitimate benchmarks for federal and state courts in the future in devising
appropriate decrees. To this extent, the exercise of congressional power under §
would be fully proper and effective.

Nor does it appear that the Neighborhood School Act would be interpreted to
“dilute” Fourteenth Amendment rights merely because it denies a certain form of
relief in the inferior federal courts or includes certain retroactivity provisions in
§§ 2(f) and (g). Congress cannot, under § 5, prohibit a federal district court from
granting a litigant all the relief that the Fourteenth Amendment requires. More-
over, the state courts would remain open to persons claiming unconstitutional segre-
gation in education after this bill becomes law, and would be empowered—indeed,
required—to Sgovide constitutionally adequate relief.

Under § 5 Congress cannot impose mandatory restrictions on federal courts in a
given case where the restriction would prevent them from fully remedying the con-
stitutional violation. Congressional power to enforce the Fourteenth Amendment is
not a power to determine the limits of constitutional rights. Although it includes
the power to limit the equitable discretion of the lower federal courts to impose re-
medial measures which are not necessary to correct the constitutional violation, the
courts must retain remedial authority sufficient to correct the violation. And al-
though Congress can express its view through factfinding, but subject to the limita-
tions set forth in § 2(d) of the bill, that busing is an ineffective remedial tool and
that extensive busing is not necessary to remedy a constitutional violation, it is ulti-
mately the responsibility of the courts to determine, after giving due consideration
to the congressional findings contained in this bill, whether in a given case an effec-
tive remedy re?uires the use of mandatory busing in excess of the limitations set
forth in § 2(d) of the bill,

In sum, Congress, pursuant to § 5, can: (1) limit the authority of federal district
courts to require student transportation where it is not required by the Constitu-
tion; and (2) adopt guidelines, based on legislative factfinding, as to when busing is
effective to remedy the violation, which guidelines will tend to receive substantial
deference from the courts. Section 5 does not, however, authorize Congress to pre-
clude the inferior federal courts from ordering mandatory busing when, in the judg-
ment of the courts, such busing is necessary to remedy a constitutional violation.
This authority must be found, if at all, in the power of Congress under Article III,
§ 1 to restrict the jurisdiction of the lower federal courts.

D. Congressional power under article III, § 1 ‘

Congress authority to limit the equitable powers of the inferior federal courts has
been repeatedly recognized by the Supreme Court. Article III, § 1 of the Constitution
provides that “the judicial Power of the United States, shall be vested in one su-
preme Court, and in such inferior Courts as the Congress may from time to time
ordain and establish.” See also U.S. Const., Art. 1, § 8, cl. 9 (giving Congress power

20-399 0 - 83 ~ 9
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to “constitute Tribunals inferior to the supreme Court”). It seems a necessary infer-
ence from the express decision of the Framers that the creation of inferior courts
was to rest in the discretion of Congress that, once created, the scope of the court’s
Jjurisdiction was also discretionary. The view that, generally speaking, Congress has
very broad control over the inferior federal court jurisdiction was accepted by the
Sugreme Court in Cary V. Curtis, 44 U.S, (3 How.) 236 (1845), and Sheldon v. Sill, 49
U.S. (8 How.) 441 (1850). That view remains firmly established today.

Congress power over jurisdiction has been further recognized, most notably in
cases under the Norris-LaGuardia Act, to include substantial power to limit the
remedies available in the inferior federal courts. In Lauf v. E.G. Shinner & Co., 303
U.S. 823, 330 (1938), the Court upheld provisions of the Norris-LaGuardia Act which
imposed restrictions on federal court jurisdiction to issue restraining orders or in-
junctions in cases growing out of labor disputes. In two cases under the Emergency

rice Control Act, the Supreme Court recognized the power of Congress to withdraw
certain cases from the jurisdiction of the inferior federal courts and to prohibit an
court from issuing temporary stays or injunctions. See Lockerty v. Phillips, 319 U.S.
182 (1943); Yakus v. United States, 321 U.S. 414 (1944).

The provisions of the Neighborhood School Act appear to be firmly grounded in
Congress’ Article III, § 1 power, as interpreted in Lauf, Lockerty, and Yakus, to con-
trol the inferior federal court jurisdiction. The bill does not represent an attempt by
Congress to use its power to limit jurisdiction as a disguise for usurpini the exercise
of judicial power. The bill does not instruct the inferior federal courts how to decide
isgues of fact in pending cases. United States v. Klein, 80 U.S. (13 Wall.) 128 (1872).

Nor does the bill usurp the judicial function by depriving the inferior federal
courts of their power to issue any remedy at all. The bill does not withdraw the
authority of inferior federal courts to hear desegregation cases or to issue busing
decrees, so long as they comport with the limitations in § 2(d) of the bill. This limit-
ed effect on the court’s remedial power does not convert the judicial power—to hear
and decide particular cases and to grant relief—into the essentially legislative func-
tion of deciding cases without any power to issue relief affecting individual legal
rights or obligations in specific cases. Whatever implicit limitations on Congress’
power to control jurisdiction might be contained in the principle of separation of
powers, they are not exceeded by this bill, which does not withdraw all effective re-
medial power from the inferior federal courts. .

Neither the text of the bill nor the legislative history appears to support the con- .
clusion that the bill requires an automatic reversal of any outstanding court order
that imposed a busing remedy beyond the limits specified in the bill. Such an at-
tempt to exert direct control over a court order would raise constitutional problems
associated with legislative revision of judgments. E.g., Hayburn’s Case, 2 U.S. (2
Dall.) 409 (1792) (on petition for mandamus). The “retroactive” effect is felt instead
through a change in the substantive law, in this case the law of remedies, to he ap-
plied by courts in determining whether to impose or to revise a busing remedg;, cou-
pled with the grant of authority to the Attorney General to seek relief on behalf of
a student transported in violation of the Act. Upon the Attorney General’s applica-
tion, the court would itself determine whether the busing remedy was consistent
with the Act. The bill, therefore, does no more than require the court to ?eply the
law as it would then exist at the time of its decision in a “pending” case. See ‘“The
Schooner Peggy,” 5 U.S. (1 Cranch) 103 (1801). -

The busing remedy is “pending” and not final to the extent that the court has
retained jurisdiction over the case or the order is otherwise.subject to modification
by the court in the exercise of its equity jurisdiction. See United States v. Swift &
Co., 286 U.S. 106, 114-15 (1932). Prior to or in the absence of relief by the court from
a previously imposed busing order, the parties before the court would be required to
continue to perform pursuant to the court’s order. Cf. Pennsylvania v. Wheeling &
Belmont Bridge Co., 59 U.S. (18 How.) 421 (1855).

E. Constitutionality of section 3(1XD)

Section 3(1XD) of the bill prohibits the Department of Justice from using any ap-
propriated funds to bring or maintain any action to require, directly or indirectly,
virtually any busing of school children. The Department’s authority to institute liti-
gation under Title IV of the Civil Rights Act of 1964, 42 U.S.C. § 2000c-6, against
segregated school systems would not be diminished. Nor would the federal courts,
under this section, be limited in their power to remedy constitutional violations.
The effect of § 3(1XD) is only to prohibit the Department in the litigation in which it
i8 involved from seeking, directly or indirectly, a busing remedy. If the language
and legislative history of the bill, as finally enacted, support this interpretation, it
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.would appear that § 3(1XD) would be upheld despite the limitations that it would
impose on the discretion currently possessed by the Executive Branch.

The limitation would restrict the litigating authority presently conferred upon the
Degartment by Title IV to seek all necessary relief to vindicate the constitutional
rights at stake. At least in cases that do not involve the use of federal funds by seg-
regated school systems, the Executive’s authority may be restricted to this limited
extent. Because the restriction does not entirely preclude enforcement actions b
the United States, § 3(1XD) does not impermissibly limit the Executive’s “inherent”
authority to remedy constitutional violations, to the extent recognized in United
States v. Philadelphia, 644 F.2d 187 (3d Cir. 1980), or New York Times v. United
States, 403 U.S. 713, 741-47 (1971) (Marshall, J., concurring). And because the re-
striction applies only to one remedy and does not preclude the Department from
seeking other effective remedies or prevent the Executive from objecting to inad-
equate desegregation plans, § 3(1XD) does not exceed the congressional power over
the enforcement authority that is granted.

Where federal funds are Yrovided, § 3(1XD) would be constitutional if read to pre-
serve the Government'’s ability to fulfill its Fifth Amendment obligations by initiat-
ing antidiscrimination suits, restricting only, and in a very limited fashion, the De-
partment’s participation, bfv seeking a busing order, in the remedial phase of such
suits. The Department would be authorized to seek alternative remedies and to com-
ment on the sufficiency of these alternatives. If the alternative remedies to busing
are inadequate in a particular case to vindicate the rights at stake, the court would
retain authority, subject, of course, to the Neighborhood School Act provisions, to
order a transportation remedy. The Department could be asked to comment on the
sufficiency of this remedy if ordered by the court.

Moreover, § 3(1XD) would not appear to disable the Department of Justice from
seeking a court order foreclosing the receipt of federal funding b‘)" schools in uncon-
stitutionally segregated school systems in those cases, if any, where the court was
prevented by the limits contained in the Neighborhood School Act from issuing an.
adequate remedy and the administrative agency was precluded from terminating
federal funds. See Brown v. Califano, 627 F.2d 1221 (D.C. Cir. 1980).

F. Due process clause

Finally, both the limitation on the courts under the Neighborhood School Act and
on the Department of Justice under § 3(1XD) should be upheld if challenged under
the equal protection component of the Fifth Amendment’s Due Process Clause, see
Bolling v. Sharpe, 347 U.S. 497 (1954), as a deprivation of a judicial remedy from a
racially identifiable group. These provisions neither create a racial classification nor
evidence a discriminatory purpose. Absent either of these constitutional flaws, the
provisions will be upheld if they are rationally related to a legitimate government
purpose. See Harris v. McRae, 488 U.S. 297 (1980).

As the law has developed, the courts will review statutory classifications accord-
ing to a “strict scrutiny” standard either if they create a racial or other ‘“‘suspect”
classification, e.g., Hunter v. Erickson, 393 U.S. 385 (1969), or if they reflect an invid-
ious discriminatox purpose. E.g. Village of Arlington Heights v. Washington Metro-
{;)litan Housing Development Corp., 429 U.S. 252 (1977); Washington v. Davis, 426

.S, 229 (1976); cf. Mobile v. Bolden, 446 U.S. 55 (1980) (plurality opinion). Satisfac-
tion of the strict scrutiny standard requires a classification that is narrowly tailored
to achieve a compelling governmental interest. Neither basis for invoking strict
scrutiny appears to be applicable here.

First, these provisions, unlike the provision found unconstitutional in Hunter v.
Erickson, supra, do not contain a raciai classification. Mandatory busing for the pur-
pose of achieving racial balance is only one of the circumstances in which student
transportation is placed off limits to Justice Department suits or district court
orders. The proposals prohibit Justice Department suits or court orders for the
transportation of students specified distances or away from the schools nearest their
homes for any reason. Moreover, a racial classification would not result even if
these provisions limited advocacy or ordering of mandatory busing only to achieve
racial integration. The issue of what sorts of remedies the Justice Department
should advocate or the federal district courts should order simply does not split the
citizenry into discrete racial subgroups. Cf. Personnel Administrator of Massachu-
setts v. Feeney, 442 U.S. 266 (1979). -

Second, there appears to be no evidence of purposeful discrimination. Whatever
might be the arguable impact on racial minorities, the legislative history to date
contains ng suggesticn of an invidious discriminatory purpose. To the contrary, the
sponsors and supporters of these measures endorsed-the decision in Brown v. rd
of Education, 347 U.S. 483 (1954), and repeatedly stated their abhorrence of de jure
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segregation in schooling. The proponents rest their support of this legislation on the
. conclusion that busing has been destructive not only of quality education for all stu-
dents but also of the goal of desegregation. Even the opponents of the bill did not
suggest that any invidious purpose was present. )

Accordingly, the bill will not be subject to review under the strict scrutiny stand-
ard. Instead, the bill will be reviewed, and upheld, under the principles of equal pro-
tection, if it is rationally related to a legitimate governmental purposes. This test is
a highly deferential one. It is reasonably clear that the defects in busing noted by
the proponents of the bill and discussed above would suffice to satisfy the minimum
rationality standard. Moreover, the proponents of these provisions advance other ra-
tionales to support the measure, including that mandatory busing is a excessive
burden on the taxpayer; that it wastes scarce source petroleum reserves; and that
education is a local matter that should be administered on a iocal level. These rea-
sons appear to be legitimate governmental purposes, and the busing restrictions
appear to be rationally related to these purposes.

It should be noted in closing that these conclusions are predicated in substantial
part on the legislative history of this bill to date. Subsequent history in the House
or thereafter could well affect these views.

Sincerely,
WiLLIAM FRENCH SMITH,
Attorney General.



LIMITATIONS ON COURT-ORDERED BUSING—
THE NEIGHBORHOOD SCHOOL ACT

THURSDAY, JULY 22, 1982

HoUSE oF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, C1vIL LIBERTIES, AND
THE ADMINISTRATION OF JUSTICE
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:15 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding. :

5 Present: Representatives Kastenmeier, Schroeder, Railsback, and
awyer.

Also present: Timothy A. Boggs, professional staff member;
Joseph V. Wolfe, associate counsel, and Audrey Marcus, clerk.

Mr. KASTENMEIER. The meeting will come to order.

The subcommittee is convened today for the third hearing in a
series on the Helms-Johnston amendment to S. 951. This amend-
ment, known as the Neighborhood School Act, would greatly limit
the authority of the Department of Justice in its ability to order
relr;necllies to unconstitutional racial segregation in the public
schools. : .

We have heard from Senator Johnston and several of our col- -
leagues in the House in support of the amendment. Last week we
heard from several national legal leaders, including three former
Attorneys General, the president of the American Bar Associ-
ation—all in opposition to the provision.

Today we are pleased to greet and hear from a representative of
the administration, Hon. Theodore B. Olson, the Assistant Attor-
geley General, Office of Legal Counsel. You are most welcome, Mr.

son.

I note that you have a prepared statement of_some 45 pages. You
may proceed as you wish. \

TESTIMONY OF THEODORE B. OLSON, ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUS-
TICE

Mr. OLsoN. Thank you, Mr. Chairman, Mr. Sawyer.

I am pleased to appear here today on behalf of the Attorney Gen-
eral to fpresent the views of the administration regarding the provi-
sions of S. 951 that relate to the authority of the Justice Depart-
ment to seek, and the inferior Federal courts to order, compulsory
transportation of schoolchildren in school desegregation cases. The

(129)
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Attorney General has expressed his views regarding the constitu-
tionality of these provisions in a letter of May 6, 1982, to Chairman
Rodino of the Judiciary Committee.

Although I would not presume to improve upon his comments, 1
do hope today to elaborate on those views and to address the ques-
tions that you, Mr. Chairman, raised in your invitation to the ad-
ministration to testify before your subcommittee. I have a prepared
statement that I will summarize and will ask that the full state-
ment be included in the record.

Mr. KasTeNMEIER. Without objection, your statement will be in-
cluded in the record.

Mr. OrsoN. Thank you, Mr. Chairman.

As you noted, two provisions of S. 951 are involved. The first is
entitled “The Neighborhood School Act of 1982.” It comprises sec-
tion 2 of the bill; and it provides limits on the extent to which Fed-
eral courts may order transportation of schoolchildren to schools

.other than those nearest their homes. The second provision is sec-
tion 3(1XD), which provides in general that the Department of Jus-
tice shall not bring or maintain an action to require transportation
of students other than to the school nearest to the student’s home.

Because of the concern which has been expressed regarding the
constitutionality of these provisions, I will generally confine my re-

-marks to the constitutional questions. Before addressing the sub-
stance of the proposals, however, I would like to make a few pre-
liminary observations. -

First, the Attorney General’s May 6 letter to Chairman Rodino

stated his opinion that the express limitation on the Department’s
authority contained in section 3(1XD) relative to the use of funds
appropriated under this authorization act was unnecessary, given
this administration’s clear position on the use of mandatory busing
in school segregation cases.
_ That limitation in fact may have the incidental effect of impair-
ing the Department’s ability to present and advocate a remedy
which might in a particular situation be less burdensomé on stu-
dents and local school systems than those being urged on the Court
by other litigants.

Second, with respect to the retroactive aspect of the bill, the
Neighborhood School Act, and the possibility of reopening previous-
1&' resolved cases, William Bradford Reynolds, Assistant Attorney

eneral of the Civil Rights Division of the Department of Justice,
has presented the administration’s view that the Department does
not favor blanket retroactive application. :

Many of the decrees which might be made subject to attack by
these provisions have been in existence for yedars, and to require
school ?iystems and communities that have long since accepted
busing decrees to begin anew the agonizing process of redrafting
school assignments through the litigation process would, in many
cases, be highly disruptive.

The final preliminary comment is that our conclusions regarding
these provisions and their constitutionality are predicated on our
reading of the proposed legislation and the legislative history com-
piled to date. To the extent that subsequent history changes the ap-
parent intent or content of the bill, our conclusions regarding its
advisability or constitutionality could be affected.
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This legislation represents a reaction to a particular means
adopted by some courts to eliminate unconstitutionally sefregated

ublic school systems. In Brown v. Board of Education, in 1954, the

upreme Court found that State-imposed segregation of schoolchil-
dren by race violated the 14th amendment’s guarantee of equal
protection of the laws.

In the second Brown case in 1955, the Court first considered the
manner in which unconstitutional segregation was to be relieved.
The Court recognized that individual cases required solutions of
“varied local school problems” and that in evaluating the solutions
developed by school authorities, ‘“‘the courts will be guided by equi-
table principles”’—that is, “‘a practical flexibility in shaping . . .
remedies and by a facility for adjusting and reconciling public and
private needs.”

Under these principles, as the Supreme Court has more recently
explained, ‘“the remedy is necessarily designed, as all remedies are,
to restore the victims of discriminatory conduct to the position they
would have occupied in the absence of such conduct.” Thus, school
authorities administering racially segregated public school systems
have a constitutional obligation ‘“to eliminate from the public
schools all vestiges of State-imposed discrimination” and to ‘“take
whatever steps might be necessary to convert to a unitary system
{)n w}ﬁic,:,h racial discrimination would be eliminated root and

ranch.

But the judicial power to impose such remedies ‘“may be exer-
cised only on the basis of a constitutional violation,” and “a Feder-
al court is required to tailor ‘the scope of the remedy’ to ‘fit the
nature and the extent of the constitutional violation’.” Thus, “an
objection to the transportation of students may have validity”, in
the words of the Supreme Court, “when the time or distance of
travel is so great as to either risk the health of the children or sig-
nificantly impinge upon the educational process.”

As recently as 3 weeks ago, the Su;ireme Court noted that businﬁ
is not a constitutional end in itself. It is simply one potential too
available for use to satisfy a school district’s constitutional obliga-
tion. The Court has recognized that in some circumstances the
costs of busing in both financial and education terms may render
its use inadvisable.

Morever, the affirmative values and educational benefits of
neighborhood schooling, in the words of the Supreme Court, are le-
gitimate and “racially neutral.” It is similarly legitimate to consid-
er that mandatory busing may aggravate rather than ameliorate
the segregation problem.

There is a growing body of evidence, much of which was before
the Senate in the debate on the Neighborhood School Act, that
mandatory busing, particularly over long distances, may be coun-
terproductive to the educational experience of the children in-
volved and that it is costly, disruptive and not conducive to the de-
segregation of schools.

e Senate, therefore, voted to place limits of 10 miles and 30
minutes on the round trip to which students could be exposed
against their will in the implementation of a desegregation remedy
and also prohibited mandatory transportation if reasonable alter-
natives exist which involve less time 1n travel, distance, danger, or
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{)nci'onvenience, or if a busing plan would lead to greater racial im-
alance.

The Congressional Record of the Senate debate on busing reflects
the recognition that opposition to busing was not limited to whites,
but was shared in large measure by substantial segments of the
black community. Various Senators also urged that mandatory
busing has not worked to eliminate segregation in education; has
not improved the education provided to financially disadvantaged
children; and has aggravated rather than alleviated racial tensions.
It was also asserted that the emotional reactions of students and
parents to long-distance mandatory busing undermine support for
civil rights legislation.

For their part, opponents of these measures have not been able
to refute these conclusions. Diminishing numbers of experts con-
tend that busing has been effective in eliminating segregation in

ublic schools, that it has furthered the goal of quality education
or all students, or that it has produced a positive attitude of equal-
ity of the races or harmonious race relations.

We must not forget that the children who are forced to ride
buses for long periods to schools far from their homes have not con-
tributed to the unconstitutional conditions which require a solu-
tion. We must not impose intolerable burdens on them in order to
correct a situation that was not of their making.

In summary, with respect to the constitutional questions, before I
elaborate on these conclusions in detail, we conclude that careful
examination and construction of both section 2 of the Neighbor--
hood School Act and section 3(1)(D) lead to the conclusion that they
are constitutional. :

We do not believe that S. 951 withdraws appellate jurisdiction
from the Supreme Court to consider a class of cases or to decide
constitutional questions.

Neither does S. 951 limit the f'urisdiction of the inferior Federal
courts to hear and adjudicate allegations of unconstitutional racial
segregation of schools. The effect of section 2 relates to and limits
but one aspect of the remedial power of the inferior Federal courts,

Finally, S. 951 does not affect the power of State courts or school
officials to reassign students or require transportation to remedy
unconstitutional segregation. As thus construed, section 2 is a con-
stitutional exercise of Congress’ authority under article III, section
1 of the Constitution to create the inferior Federal courts and to
place restrictions on their remedial authority.

We believe that section 3(1XD) is also constitutional. That section
does not affect the authority of the Department of Justice to insti-
tute litigation against segregated school systems under title IV of
the Civil Rights Act of 1964. The effect of section 3(1XD) is to re-
strict only the advocacy by the Department of a busing remedy.
- The Department may continue to seek alternative remedies and it
may comment on the sufficiency of these alternatives. The Court
may order busing within the limitations prescribed by the Neigh-
borhood School Act.

I would like to turn briefly, Mr. Chairman, to the text of the
Neighborhood School Act, because that has generated a controver-
sy, and I would like, in discussing this, to attempt to answer a
question that you raised. :
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The Neighborhood School Act recites congressional findings that
busing is ineffective, inadequate, expensive, energy inefficient, un-
desirable, and an often counterproductive remedy for unconstitu-
tional segregation. It then states that Congress is hereby exercising
its power under article III, section 1 of the Constitution and under
section 5 of the 14th amendment of the Constitution to provide that
no court of the United States may order or issue any writ directly
or indirectly ordering any student to be transported to a public
school other than that which is closest to the student’s residence
ugllegg such assignment or transportation is voluntary or ‘“reason-
able.

A transportation requirement is not reasonable under the act if
the round-trip time or distances limitations, as I noted above, are
exceeded, if school district lines would be crossed or if less burden-
some alternatives are available. In these circumstances, the busing
solution is not reasonable under the act.

Notwithstanding some statements that have been made to the
contrary, we do not believe that the prohibition in section 2(d) oper-
ates to limit the appellate jurisdiction of the Supreme Court. We
recognize, of course, that the prohibition is stated in terms of any
‘“court of the United States,” and we have observed in the legisla-
tive history certain ambiguous statements upon which an argu-
ment might be based that some restriction on the powers of the Su-
preme Court may have been intended.

Finally, as you pointed out, Mr. Chairman, in your letter to the
Attorney General, Senator Johnston has stated subsequent to the
passage by the Senate of S. 951 that he fully intended its provisions
to apply to the inferior Federal courts and the Supreme Court.

Notwithstanding this, we believe that the better construction of
section 2(d) as presently drafted is that it limits the remedial
power, not jurisdiction, of the courts and only of the inferior Feder-
al courts, not the Supreme Court. We reach this conclusion based
on the text of the bill, the substantial weight of the legislative his-
tory and well-established principles of statutory construction.

There is strong textual support in the act for this conclusion be-
cause the bill itself states that it is enacted pursuant to congres-
sional power under article III, section 1 of the Constitution. Section
1 provides authority for limiting the jurisdiction and the powers of
the inferior Federal courts, not the Supreme Court. Congressional
authority to limit Supreme Court jurisdiction is found in the excep-
tions clause of article III, section 2, clause 2 of the Constitution.

The conspicuous omission from this bill of article III, section 2 as

a source of congressional authority to enact this measure strongly
indicates that no restriction of the Supreme Court appellate juris-
diction was intended. We must presume that the legislators voting
for the measure were aware of its contents.
- Moreover, Mr. Chairman, we have found no direct statements in
the relatively voluminous legislative history to the effect that a re-
striction on the Supreme Court’s jurisdiction was intended. The few
statements relative to this subject are mostly disclaimers of any in-
tention to create broad exceptions to the Supreme Court’s jurisdic-
tion, carrying at most a negative implication that some minor re-
striction was intended.
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There is, in addition, as the Attorney General noted in his letter
to Chairman Rodino, an explicit colloquy between Senators Hatch
and Johnston indicating that no restriction on Supreme Court ju-
risdiction was intended by the Senate. In response to a question
pt?:tegi by Senator Mathias to Senator Johnston, Senator Hatch
8 :

This amendment would be only a slight modification of lower federal court juris-
diction. These inferior federal courts would no longer have the authority to use one
remedy among many for a finding of a constitutional violation.

Senator Hatch continued: =

I would hasten to add that this bill does not, however, restrict in any
way . . . the POWGI‘ of the Supreme Court to review State court proceedings and
ensure full enforcement of constitutional guarantees.

In short, this is a very, very narrow amendment. It onelg withdraws a single
remedy which Congress finds inappropriate from the lower Federal courts.

Senator Johnston responded.

Mr. President, I thank the distinguished Senator from Utah for his exegesis on
the legality, the power of Congress under Article III to restrict jurisdiction. I think
ietd is abundantly clear as his more full and definitive statement of cases has indicat-

While it may be asserted that Senator Johnston did not express
agreement in so many words with Senator Hatch’s remarks, his
comments certainly carry that inference, and he quite obviously
did not disassociate himself from Senator Hatch's interpretation of
the language and intent of the proposal. Senator Hatch and others
ma]y well have relied on the interpretation expressed during this
colloquy in connection with their voting on the measure.

Finally, the conclusion that no restriction on Supreme Court ju-
risdiction was intended is consistent with the principle that courts
will read a statute to avoid reaching a constitutional question if
such a reading can be fairly made. Congress has broad authority to
restrict the power of the inferior Federal courts. .

As the Attorney General explained in a letter to Senator Thur-
mond of the same date as his letter to Chairman Rodino regarding
S. 951, congressional authority to restrict the Supreme Court’s ju-
risdiction under the exceptions clause contained in article III, sec-
tion 2 is far more debatable; and whether that power extends so far
as to justify eliminating jurisdiction over classes of constitutional
cases 18 open to some doubt.

‘We do not intend to impg' that the Neighborhood School Act
should be read to affect jurisdiction rather than simply place limits
on remedial powers, or that the act would necessarily be unconsti-
tutional if it were construed to limit Supreme Court remedial
power as well as the authority of the lower Federal courts.

We do believe, however, that to avoid the serious constitutional
guestions associated with attempts to restrict Supreme Court juris-

iction, a court interpreting the bill would interpret its provisions
as narrowl{ as possible.

I would like to move now, Mr. Chairman, to a discussion of the
congressional authority under section 5 of the 14th amendment.
That commences on page 20 of my statement.

Mr. KasteNMEIER. Well, I think that may be a good point at
which to recess, since we have a vote on, rather than go into that
particular question—while we would be required to vote. I would
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suggest that we recess for 10 minutes and then return at more or
less 10:45. ‘

Accordingly, the committee stands in recess. 1

[A brief recess was taken.]

Mr. KasTenNMEIER. The committee will resume the hearing.
When we recessed a few minutes ago, our distinguished witness,
Mr. Olson, had reached, I think, page 20 in his statement and the
issue of congressional authority under section 5 of the 14th amend-
ment.

Mr. Olson.

Mr. OLsoN. Thank you, Mr. Chairman and members of the sub-
committee.

The right to be free of purposeful discrimination or segregation
in public schools is derived from the equal protection clause of the
14th amendment, which guarantees that no State shall deprive an
person of equal protéction of the laws. Section 6 of that amend-
ment grants Congress the power to enforce by appropriate legisla-
tion the provisions of the 14th amendment.

The authority granted in section 5 has been analogized to the au-
thority vested in Congress under the necessary and proper clause
of article I of the Constitution to make all laws which shall be nec-
essary and proper for carrying into execution its enumerated
powers under the Constitution.

We do not believe that either section 5 of the 14th amendment or
the necessary and proper clause of the Constitution provides Con-
gress with the authority to “restrict, abrogate, or dilute” the guar-
antees of the Constitution, in the words of the Supreme Court.
Thus, the Supreme Court has stated:

An enactment authorizing the States to establish racially segregated systems of

education would not be—as required by Section 6—a measure “to enforce” the
Equal Protection Clause since that clause of its own force prohibits such state laws.

Although section 5 does not authorize Congress to contract or
withdraw constitutional rights, its grant of power is a broad one to
legislate to secure the implementation and protection of constitu-
tional rights. The Constitution recognizes that Congress, in our
scheme of separated powers, is uniquely capable of determining
how the broad guarantees of the Constitution shall be given mean-
ing and life. . -

The Supreme Court has expressly observed that Congress brings
a specially informed legislative competence to weigh competing
‘considerations, particularly with respect to the effectiveness of any
particular remedy and the adequacy or availability of alternative
remedies. Those are the words of the Supreme Court. The estab-
lishment of reasonable limits on how far children can be transport-
ed against their will and when doing so may begin to be counter-
productive to the goals of desegregation, quality education, healthy
children, and good race relations seems to be within this area of
legislative competence.

The Supreme Court has held unconstitutional a State legislative
enactment which entirely foreclosed—‘‘flatly forbids,” in the words
of the Supreme Court—Ilocal authorities from utilizing the trans-
portation of students as the means to implement school assign-
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ments made on the basis of race as a remedy for de jure segrega-
tion.

Under those circumstances, the Court characterized the State
legislature’s action as hampering ‘“‘the ability of local authorities to
effectively remedy constitutional violations.” Because of the need
to use transportation to implement reassignments, the Court held
that “an absolute prohibition against transportation of students as-
signed on the basis of race, or for the purpose of creating a balance
or ratio, contravenes the impicit command * * * that all reasonable
methods be available to formulate an effective remedy.”

Questions continue to arise, and Chairman Kastenmeier has also
raised them in his June 8, 1982 letter to the Attorney General, re-
garding the hypothetical situation in which the Court has found
that no other remedy would serve to correct the condition of uncon-
stitutional segregation other than mandatory busing in excess of
the limits expressed in the Neighborhood School Act.

Speculation about the constitutionality of the time and distance
limitations in that situation is traced in large part to the Supreme
Court’s holding in the Swann II case that the prohibition against
transportation of students was unconstitutional. The speculation,
however, extends the holding of Swann II to the proposition that
any limits on busing would be unconstitutional if one might be able
to envision a situation in which the limits would have to be exceed-
ed in order to formulate an effective remedy.

Carefully read, however, Swann II states only that all reasonable
methods must continue to be available and only that a flat prohibi-
tion of an essential method was unconstitutional. In the first
Swann case, the Supreme Court specifically acknowledged that
there is a limit to how much time children can be forced to spend
on buses and to the number of miles from home which they may be
forcibly transported.

Two separate factors must therefore be considered in resolvin
the speculation about the limitations of the Neighborhood Schoo
Act. First, of course, the act does not impose a flat prohibition on
the use of transportation. Second, the act does not prohibit busing
within the limits that Congress has identified as reasonable.

The Neighborhood School Act represents a legislative attempt to
draw a reasonable line beyond which the damage which mandatory
busing may cause outweighs the utility of that particular remedy.

We believe that the Court would accord substantial deference to
a measure such as the Neighborhood School Act which carefully
considers and balances the effectiveness, utility, and productiveness
of this particular remedy and places reasonable limits on its avail-
ability in light of congressionai factfinding concerning the cost, in-
effectiveness, damage to educational values, harm to the positive
benefits of neighborhood schooling, and counterproductivity of un-
limited, mandatory, cross-town busing. We believe that the limits
on the transportation of students established by the Neighborhood
School Act are reasonable and will be upheld by the courts.

. The Neighborhood School Act, therefore, is not inconsistent with

anything in Swann II. Busing is not the constitutional end. More-
over, to be utilized-as a means to the end of segregation, it must be
reasonable. Courts should and will defer to the Congress with re-
spect to the reasonableness of the limitations contained in the
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Neighborhood School Act. And, in our judgment, restrictions which
are reasonable and which seek to protect the mental and physical
health of the children and to protect the integrity of the education-
al process, will be upheld. :

It remains theoretically possible that some court at some time
might encounter a situation in which a willfully segregated school
system simply could not be disestablished without the transporta-
tion of some students in excess of the limits imposed by the Neigh-
borhood School Act.

In such a case, if all other remedies have been considered and
have been found not to be effective to remedy the constitutional
violation, and if the damage caused by the remedy was found not
to exceed the limits of reasonableness—and we are not aware of
any situation that would fall within these criteria—a court might
issue an order that would exceed the limits specified in the Neigh-
borhood School Act.

In such a case, we do not believe that the statute would be held
- unconstitutional on its face, and even if the limits of the act were
found in such circumstances to be an inappropriate exercise of con-
gressional power under section 5 of the 14th amendment, the con-
gressional authority to limit the remedial power might still be
found to exist under article III of the Constitution, which must be
considered as well.

Article III, section 1 of the Constitution provides “[t]hat the judi-
cial power of the United States shall be vested in one supreme
court and in such inferior Courts as the Congress may from time to
time ordain and establish.” This language in the Constitution re-
flects a compromise arrived at during the Constitutionai Conven-
tion.

While the Framers of the Constitution were unanimous as to the
need for a Supreme Court, they disagreed strongly with respect to
inferior Federal courts. The Committee of the Whole approved a
provision for mandatory inferior Federal courts, but on reconsider-
ation the Committee struck this provision by a divided vote. The
Committee later approved the substance of the present language
empowering Congress to establish inferior judicial tribunals within
-Congress discretion.

It seems a necessary inference from the express decision of the
Framers that the creation of inferior courts was to rest in the dis-
cretion of Congress, that the scope of the jurisdiction of the courts,
once created, was also discretionary. The view that, generally
speaking, Congress has very broad control over the inferior Federal
court jurisdiction has been repeatedly recognized by the U.S. Su-
preme Court.

Congress power over jurisdiction includes substantial power to
limit the remedies available in the inferior Federal courts. For ex-
ample, the Supreme Court has expressly upheld legislation sharply
‘liimiting the power of Federal courts to issue injunctions in labor

isputes. _ i

We believe that the limitation contained in the Neighborhood
School Act is simply a restriction on the availability of a remedy
and is not a restriction on jurisdiction of the courts as that term is
generally understood. Moreover, even if construed as a jurisdiction-
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al limit on the inferior-Federal courts, we believe that it would be
upheld as firmly grounded in article III power. A

Chairman Kastenmeier, I am skipping over to page 30 of the pre-
pared testimony. You emphasized in your letter to the Attorney
General the notion of effective remedial power and asked whether
withdrawal of the authority of lower Federal courts to order busing
of more than 10 miles or 30-minute round trips would be withdraw-
al of all effective remedial power in the case where the court has
found that no other remedy would serve to correct the condition-of
unconstitutional segregation.

That question, of course; assumes on the one hand the conclusion
that there would be no other satisfactory remedy to correct the
constitutional violation and on the other that long-distance busing
is an effective remedy. We simply cannot accept such premises
without a much better understanding of the facts of the particular
hypothetical case and exactly what other remedies had been tried
and had failed.

For example, although busing can be ordered only to remedy a
constitutional violation, it has not always been the remedy of last
resort in constitutional cases. If the courts focus more on alterna-
tive remedies to long-distance busing, we believe that the task of
disestablishing unconstitutionally segregated school systems can be
attained, notwithstanding the proposed limitations on the use of
mandatory transportation.

Furthermore, as we noted earlier, the Supreme Court has said no
more than that all reasonable methods be available to the court.
The Supreme Court has never said that the busing of small chil-
dren unreasonable distances for unreasonable lengths of time is re-
quired by the Constitution. Surely there are limits.

Angeles, according to the Supreme Court 3 weeks ago, was
apparently busing children up to 4 hours per day. We do not be-
lieve that the Constitution requires our children to spend their
childhood on buses, riding the freeways and highways of our cities
in the early hours of the morning and the late afternoons. We be-
lieve that the 10-mile and 30-minute limitations in the Neighbor-
hood School Act are reasonable and that they will be upheld.

The other provision of S. 951 that we have been asked to address
is section 3(1XD), which would prohibit the Department of Justice
from using any appropriated funds to bring or maintain any action
:;10 require, directly or indirectly, virtually any busing of schoolchil-

ren.

Although this section significantly affects the Department’s au-
thority to seek busing decrees, that is its only effect. The Depart-
_ment’s authority to institute litigation under the Civil Rights Act
of 1964 -against segregated school systems would not be diminished,
nor would the Federal courts under this section be limited in their
power to remedy constitutional violations.

The narrow effect of section 3(1XD) is to prohibit the Department
in the litigation in which it is involved from seeking, directly or in-
directéy, a busing remedy. We believe that section 3(1XD) would be
upheld, despite the limitation that it would impose on the discre-
- tion currently possessed by the executive branch.

Some have argued that section 3(1XD) is an unconstitutional in-
trusion on the Executive’s power under article II to “take care that
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the laws be faithfully executed” because it prohibits the Executive
from advocating remedies that could be, in the particular hypo-
thetical case, necessary to vindicate constitutional rights. Such ar-
txyxﬁ;ent;s were made by opponents of the bill during the Senate de-
ates.

I would like to respond to this in two parts, first by referring to
schools which do not receive Federal funds and, second, by refer-
ring to schools that do receive Federal funds.

In cases that do not involve the use of Federal funds by segre-
gated school systems, the Executive’s authority may be constitu-
tionally restricted to the limited extent of merely not advocating a
busing remedy. Congress created by statute in the first place the
litigating authority presently exercised by the Department of Jus-
tice in school desegregation cases. Whatever may be the extent of
the Executive’s inherent authority to institute litigation to remedy
constitutional violations, we believe that that power can be regulat-
ed‘g{‘ Congress in this limited context.

ere Federal funds are provided, an additional factor is in-
volved. In the case of Norwood v. Harrison, the Supreme Court
held that the equal protection clause of the Constitution prohibits a
State from becoming involved in racial segregation through tangi-
ble financial assistance to purposefully segregated schools.” The
Court has held that the equal protection component of the due
process clause of the fifth amendment imposes no lesser obligations
on the Federal Government. ’

On the basis partly of these authorities, the Court of Appeals for
the District of Columbia Circuit has stated repeatedly that the
United States has an affirmative obligation under the fifth amend-
mei;x;t not to permit its funds to become involved in illegal discrimi-
nation.

We believe that section 3(1XD) would not be unconstitutional if it
preserves, as we believe it does, the Government’s ability to initiate
antidiscrimination suits restricting only, and in a very limited fash-
ion, the Department’s participation in the remedial phase of such
suits. Congress has not manifested any intent to deprive the De-
f:rtment of its power to bring suits against segregated school sys-

ms.

The Department would not, therefore, be required to stand by
and allow school systems to use Federal funds in an unconstitution-
- al manner, nor would the Department be prohibited from ﬁartici-

pation during the remedial phase of deseﬁregation suits. The De-

partment would be permitted to seek such remedies as voluntary
magnet schools, faculty desegregation, school construction, or any
other appropriate relief not directly or indirectly involving trans-
portation remedies prohibited by section 3(1XD). '

I would like to turn now to the remaining constitutional question
which has been raised with respect to these provisions. That is the
due process clause of the fifth amendment. Both the Neighborhood

School Act and section 3(1XD) must also be considered in the con- - -

text of the equal protection component of the due process clause
under the fifth amendment.

Is this legislation a deprivation of a judicial remedy from a ra-
cially identifiable group? We do not believe that it is. The provi-
sions at issue neither create a racial classification nor evidence a
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discriminatory purpose. Absent either of these constitutional flaws,
the provisions will be upheld if they are rationally related to a le-
gitimate governmental purpose.

As the law has developed, the courts will review statutory classi-
fications according to a strict scrutiny standard either if they
create a racial or other suspect classification or if they reflect an
invidious discriminatory purpose. Satisfaction of the scrutiny
standard requires a classification that is narrowly tailored to
achieve a compelling governmental interest. Neither basis for in-
voking strict scrutiny appears to be applicable here.

First, these provisions do not contain a racial classification. As
the Supreme Court observed less than a month in the Los Angeles
case, the benefits of neighborhood schooling are “racially neutral”
and a restriction on court-imlposed busing is not a “racial classifica-
tion”. A neighborhood school policy does not offend the equal pro-
tection clause.

Like proposition I in California, which the Supreme Court upheld
in an 8-to-1 decision on June 30 of this year, the benefit a neighbor-
hood school policy seeks to confer—neighborhood schooling—is
made available, at the discretion of the school boards, regardless of
race. The transportation which is prohibited protects children of all
races from long hours on buses.

The second basis for invoking strict scrutiny, an invidious dis-
criminatory purpose, is not, we believe, involved here. We have
found no evidence in the legislative history to date of purposeful
discrimination. Whatever. might be the arguable impact on racial
minorities with these provisions, the legislative history to date does.
not support a finding of an invidious discriminatory purpose.

To the contrary, the sponsors and supporters of these measures
endorsed the decision in Brown v. Board of Education and repeat-
edly stated their abhorrence to purposeful segregation in schooling.
The proponents rest their support of this legislation on the conclu-
sion that busing has been destructive not only of quality education
for all students but also of the goal of desegregation. Even the op-
ponentts of this bill did not suggest that any invidious purpose was
present.

Accordingly, we do not believe that the bill will be subject to
review under the strict scrutiny standard. Instead, the bill will be
reviewed and upheld under the principles of equal protection, if it
is rationally related to legitimate governmental purpose. That test
is a highly deferential one.

It is reasonably clear that the findings contained in the legisla-
tion and the litany of problems noted by proponents of the bill
which have followed from mandatory long-distance busing would
suffice to satisfy the minimum rationality standard. These reasons.
are legitimate governmental purposes and the busing restrictions
appear to be rationally relat:e'dp to these purposes.

In closing, I would like to emphasize that this administration is
unalterably opposed to racial segregation and discrimination in
public schools. We take seriously our responsibility to help elimi-
nate all vestiges of it, root and branch. The promise of equality
contained in our Constitution must be fulfilled.

We are saddened, however, by ill-conceived and excessive reme-
dies which have caused vast numbers of our citizens to flee from
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public schools, weakening the political and financial support for
this essential system and resulting in greater division of races. The
solution to segregation does not lie in long, expensive, and damag-
ing daily bus rides for our children. Reasonable limits must be
placed on such attempted solutions if our public school systems are
to survive and if they are to provide quality education to all of our
children.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Olson follows:]

STATEMENT OF THEODORE B. OLSON, ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGAL
COUNSEL

Mr. Chairman and Members of the Subcommittee: I am pleased to appear today
on behalf of the Attorney General to present the views of the Administration re-
garding the provisions of S. 951 that relate to the authority of the Justice Depart-
ment to seek, and the inferior federal courts to order, compulsory transportation of
school children in school desegregation cases. The Attorney General has expressed
his views regarding the constitutionality of these provisions in a letter of May 6,
1982, to Chairman Rodino of the Judiciary Committee. Although I would not pre-
sume to improve on his comments, I do hope today to elaborate on those views and
to address the questions that Chairman Kastenmeier has raised in his invitation to
the Administration to testify before your Subcommittee. I have a prepared state-
rrlllent tha(li: I will summarize, and I will ask that the full statement be included in
the record.

I. INTRODUCTION

Two provisions of S. 951 are involved. The first is entitled “The Neighborhood
School Act of 1982.” It comprises § 2 of the bill; and it provides limits on the extent
to which federal courts may order transportation of school children to schools other
than those nearest their homes.

The second provision is § 3(1XD), which provides, in general, that the Department
of Justice shall not bring or maintain an action to require transportation of stu-
dents other than to the school nearest to the student’s home. .

Because of the concern which has been expressed regarding the constitutionality
of these provisions, I will generally confine my remarks to the constitutional ques-
tions. Before addressing the substance of che proposals, however, I would like to
make a few preliminary observations.! First, the Attorney General’s May 6 letter to
Chairman Rodino stated his opinion that the express limitation on the Depart-
ment’s authority contained in § 3(1XD) relative to the use of funds appropriated
under this authorization act was unnecessary, given this Administration’s clear po-
sition on the use of mandatory busing in school desegregation cases. That limitation
may, in fact, have the incidental effect of impairing the Department’s ability to
present and advocate a remedy which might, in a particular situation, be less bur-
densome on students and loca{ school systems that those being urged on the court
by other litigants. This proposal may unnecessarily and unintentionally prevent the
Attorney General from effectuating policies designed to reduce and minimize disrup-
tive transportation decrees.

Second, with regard to the retroactive aspect of the bill and the possibility of re-
opening previously resolved cases, Wm. Bradford Reynolds, Assistant Attorney Gen-
eral of the Civil Rights Division, has presented the Administration’s view that the
Department does not favor blanket retroactive application.? Many of the decrees

1] would also like to call the Subcommiittee’s attention to the ambiguities in the Neighbor-
hood School Act noted by the Attorney General in his letter to Chairman Rodino. In addition,
Senator Johnston noted a draftin% error in § 2(bX4), which contains an unnecessary double nega-
tive. See 128 Cong. Rec. § 394 (daily ed. Feb. 4, 1982). The text of § 2(dXii) is similarly ambiguous
in its prohibition of crossing a school district, although the legislative hist%xx' grobabl suffi-
ciently establishes the intended meaning. See 128 Cong. Rec. S. 6646 (daily ed. June 22, 1981)
(remarks of Senator Johnston).

2We . . . do not contemplate reopening decrees that have proved effective in practice. The
law_generally recognizes a special interest in the finality of judgments, and that interest is par-
ticularly strong in the area of school desegregation. Nothing we have learned in the ten years,
since Swann [Swann I, 402 U.S. 1 (1971); Swann II, 402 U.S. 43 (1971)) leads to the conclusion

Continued
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which might be made subject to attack by these provisions have been in existence
for years; and to require school systems and communities that have long since ac-
cepted busing decrees to begin anew the agonizing process of redrafting school as-
signments through the litigation process would, in many cases, be highly disruptive.
In view of this position, the spectre that Chairman Kastenmeier raised in his letter,
regarding increased litigation and increased animosity, is overstated. We believe
that this legislation will reduce litigation and racial ill will.

The final preliminary comment is that our conclusions regarding these provisions
and their constitutionality are predicated on our reading of the proposed legislation
and the legislative history compiled to date. Our reliance on the current legislative
record is important in two respects. First, of course, to the extent that subsequent
‘history changes the apparent intent or content of the bill, our conclusions regarding
its advisability or constitutionality might be changed as well. And second, to the
extent that we have identified areas in which the legislative intent could profitably
be clarified to avoid a possible constitutional challenge, we would hope that the sub-
sequent history would focus on these points and help clarify the record.

II. BACKGROUND

This legislation represents a reaction to a particular means adopted by some
courts to eliminate unconstitutionally segregated public school systems. A brief
review of the legal history which provides the backdrop for this proposal provides a
useful perspective.

In Brown v. Board of Education, 347 U.S. 483 (1954), the Supreme Court found
that state-imposed segregation of school children by race violated the Fourteenth
Amendment’s guarantee of equal protection of the laws. In Brown II, Brown v.
Board of Education, 349 U.S. 294 (1955), the Court first considered the manner in
which unconstitutional segregation was to be relieved. The Court recognized that in-
dividual cases required solutions of “varied local school problems,” id. at 299, and
that in evaluating the solutions developed by local school authorities, “the courts
will be guided by equitable principles,” that is, ““a practical flexibility in shaping
. . . remedies and by a facility for adjusting and reconciling public and private
needs.” Id. at 300. Under these principles, as the Court has more recently explained,
“the remedy is necessarily designed, as all remedies are, to restore the victims of
discriminatory conduct to the position they would have occupied in the absence of
such conduct.” Milliken v. Bradley (I}, 418 U.S. 717, 746 (1974). Thus, school authori-
ties administering racially segregated public school systems have a constitutional
obligation “to eliminate from the ubgc schools all vestiges of state-imposed dis-
crimination,” Swann v. Charlotte-Mecklenberg Board of Education (I}, 402 U.S. 1, 15
(1971), and to ‘“‘take whatever steps might be necessary to convert to a unitary
system in which racial discrimination would be eliminated root and branch,” Green
v. County School Board, 391 U.S. 430, 437-38 (1968). But the judicial power to
impose such remedies “may be exercised only on the basis of a constitutional viola-
tion, Swann I, supra, 402 U.S. at 16; and “a federal court is required to tailor ‘to
scope of the remedy’ to fit ‘the nature and the extent of the constitutional viola-
tion,’ ” Dayton Board of Education v. Brinkman (1], 433 U.S. 406, 420 (1977), quoting
Milliken I, supra, 418 U.S. at 744. This, ‘“[a]n objection to transportation of students
may have validity when the time or distance of travel i8 so great as to either risk
the health of the children or significantly impinge on the educational process.”
Swann I, supra, 402 U.S. at 30-31.

As recently as three weeks ago, the Supreme Court noted that “busing” “is not a
constitutional end in itself.” Crawford v. Los Angeles Board of Education, No. 81-38
(Sup. Ct. June 30, 1982), slip op. at 2 n.3, (quoting California Supreme Court, 17 Cal.
3d 280, 309, 551 P.2d 28, 47 (1976)). It is simply one potential tool available for use to
satisfy a school district’s constitutional obligation. The Court has recognized that in
some circumstances the “costs” of busing in both financial and educational terms
may render its use inadvisable. Crawford, supra, slip op. at 14. Moreover, the affirm-
ative values and the “educational benefits of neighborhood schooling,” id. at p. 15,
are legitimate and ‘racially neutral.” Id. at 16. It is similarly legitimate to consider
{.hat i:(l’an;tlai%ory busing may aggrevate rather than ameliorate the segregation proh-
em. Id. at 15.

There is a growing body of evidence, much of which was before the Senate during
the debates on the Neighborhood School Act, that mandatory busing, particularly

that the public would be well served by reopening wounds that have long since healed. Testimo-
ny before the Subcomm. on Separation of Powers of the Senate Comm. on the Judiciary (printed
at 128 Cong. Rec. S 1046) (daily ed. Feb. 24, 1982).
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over long distances, may be counterproductive to the educational experience of the
children involved and that it is costly, disruptive, and not conducive to the desegre-
gation of schools. The Senate therefore voted to place limits of ten miles and th rty
minutes on the round trip to which students could be exposed against their will in
the implementation of a desegregation remedy and also rrohibited mandatory trans-
portation if reasonable alternatives exist which involve less time in travel, distance,
danﬁer, or inconvenience, or if a busing plan would lead to greater racial imbalance.

The Congressional Record of the Senate debate on busing reflects the recognition
that opposition to busing was not limited to whites, but was shared in large measure
by substantial segments of the black community.3 Various Senators also urged that
mandatory busing has not worked to eliminate segregation in education4; has not
improved the education provided to financially disadvantaged children &; and has ag-
gravated, rather than alleviated, racial tensions.® It was also asserted that the emo-
tional reactions of students and parents to long distance mandatory busing under-
mine support for civil rights legislation.”

For their part, opponents of these measures have not been able to refute these
conclusions. Diminishing numbers of experts contend that busing has been effective
in eliminating segregation in public schools; that it has furthered the goal of quality
education for all students; or that it produced a positive attitude of equality of the
races or harmonious race relations.

We must not forget that the young children who are forced to ride buses for lo
periods to schools far from their homes have not contributed to the unconstitution
conditions which require a solution. We must not impose intolerable burdens on
them in order to correct a situation that was not of their making.

The Administration is in accord with the general sentiments behind the opposi-
tion to the use of mandatory busing. As Assistant Attomey General Reynolds of the
Civil Rights Division told another of the House Judiciaerg s subcommittees last No-
vember, we have concluded that busing has largely failed in two magjor respects: (1)
it has failed to elicit public support; and (2) it has failed to advance the égal of equal
educational o;;]portunity. Testimony before the Subcomm. on Civil and Constitution-
al Rights of the Judiciary Comm. Concerning School Desegregation, Nov. 19, 1981.
Numerous studies bear out these conclusions, and we support the general legislative
purpose of restricting the use of mandatory busing, as we understand the purpose of
the proponents of these measures.

III. CONSTITUTIONALITY

I will reiterate the Attorney General’s basic conclusions regarding the constitu-
tionality of these provisions; I will expand somewhat on these conclusions later.

Careful examination and construction of both § 2 and § 3(1XD)—at this time and
on the basis of the current legislative record—lead to the conclusion that they are
constitutional. As I will discuss in more detail in a few moments, we do not believe
that S. 951 withdraws appellate jurisdiction from the Supreme Court to congider a
class of cases or to decide constitutional questions. Neither does S. 951 limit the ju-
risdiction of the inferior federal courts to hear and adjudicate allegations of uncon-
stitutional racial segregation of schools. The effect of § 2 relates to and limits but
one :‘gfect of the remedial power of the inferior federal courts. Finally, S. 951 does
not affect the power of state courts or school officials to reassign students or require

3127 Congressional Record S 6274 (daily edition, June 16, 1981) (remarks of Senator Helms);
id. at S 6589 (daily edition, June 18, 1981¥(remarks of Senator Helms); id. at S 6592 (dailil edi-
tion, June 18, 1981) (remarks of Senator Helms); id. at S 6599 (daily edition, June 18, 1981) (re-
marks of Senator Thurmond); id. at S 7520 (daily edition, July 13, 1981) (remarks of Senator
Johnston); 128 Congressional Record S 413 (daily edition, Feb. 24, 1982) (remarks of Senator
Johnston); id. at S 1336 (daily edition, Mar. 2, 1982) (remarks of Senator Dixon); id. at S 970
(daily edition, Feb. 23, 1982) (remarks of Senator Specter).

4 127 Congressional Record S 6646 (daily edition, June 22, 1981) (remarks of Senator Johnston);
id. at S 6655 (daily edition, June 22, 1981) (remarks of Senator Stennis); id. at S 7267 gdaili' edi-
tion, July 8, 1981) (remarks of Senator Johnston); id. at S 7523 (daily edition, July 13, 1981) (re-
marks of Senator Rigﬁze); 128 Congressional Record S 970 (daily edition, Feb. 23, 1982) (remarks
of Senator Specter). The bill itself contains explicit findings that busing has been an ineffective
remeg,y. S. 951 §§ 2(bX1), (2). -

5 127 Congressional Record S 6348 (daily edition, June 17, 1981) (remarks of Senator Biden); id.
at S 6585 (daily edition, June 19, 1981) (remarks of Senator Grassley); id. at S 6646 (daily edition,
June 22, 1981) (remarks of Senator Johnston).

¢ 127 Congressicnal Record S 6274 (daily edition, June 16, 1981) (remarks of Senator Helms);
id. at S 6646 (daily edition, June 22, 1981) (remarks of Senator Johnston); id. at S 6653 (daily
edition, June 22, 1981) (remarks of Senator Hatch).

7127 Congressional Record S 6358 (daily edition, June 17, 1981) (remarks of Senator Biden).
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transportation to remedy unconstitutional segregation. As thus construed, §2 is a
constitutional exercise of Congress’ authority under Article III, § 1 of the Constitu-
tionhto create the inferior federal courts and to place restrictions on their remedial
authority.

We believe that § 3(1XD) is also constitutional. That section does not affect the au-
thority of the Department of Justice to institute litigation against segregated school
systems under Title IV of the Civil Rights Act of 1964, The Department would con-
tinue to be authorized to bring such suits. The effect of § 3(1XD) is to restrict only
the advocacy by the Department of a busing remedy. The Department may continue
to seek alternative remedies, and it may comment on the sufficiency of these alter-
natives. The court may order busing within the limitations prescribed by the Neigh-
borhood School Act. And finally, the Department retains the litigating authority to
bring actions against systems with unconstitutionally segregated schools.

We have also considered questions of due process and equal protection. We con-
clude (ti_lsnat both busing provisions would be upheld by a court if challenged on these
grounds.

Now to elaborate on these conclusions.

A. The Neighborhood School Act

1. Textual interpretation.—Section 2 of the bill (the Neighborhood School Act) re-
cites these congressional findings: that busing is an ineffective, inadzguate, expen-
sive, ener%y-inefﬁcient, undesirable, and often counter-productive remedy for uncon-
stitutional segregation. It then states that ‘“the Congress is hereby exercising its
power under Article III, section 1 and under section 5 of the Fourteenth Amend-
ment,” to provide that ‘‘no court of the United States may order or issue any writ
directly or indirectly ordering any student to be transported to a public school other
than that which is closest to the student’s residence unless” such assignment or
transportation is voluntary or “reasonable.” A transportation requirement is not
reasonable if the round trip time or distances noted above are exceeded; if school
district lines would be crossed; or if less burdensome alternatives are available.

Notwithstanding some statements that have been made to the contrary, we do not
believe that the prohibition in § 2(d) operates to limit the appellate jurisdiction of
the Supreme Court. We recognize, of course, that the prohibition is stated in terms
of any “court of the United States.” We are also aware that the bill would amend
the All Writs Act, 28 U.S.C. § 1651, which authorizes the “Supreme Court and all
courts established by an Act of Congress” to issue “all writs necessary or appropri-
ate in aid of their respective jurisdictions and agreeable to the usages and principles
of law.” We have observed in the legislative history certain ambiguous statements
upon which an argument might be based that a restriction on the powers of the
Supreme Court may have been intended.® Finally, Senator Johnston has stated sub-
sequent to the passage by the Senate of S. 951 that he fully intended its provisions
to apply equally to the inferior federal courts and the Supreme Court.

Nevertheless, we believe that the better construction of § 2(d) as presently drafted
is that it limits the remedial power, not jurisdiction, and only of the inferior federal
courts, not the Supreme Court. We reach this conclusion on the basis of the text of
the bill, the substantial weight of the legislative history, and well-established princi-
ples of statutory construction.

There is strggf textual support for this conclusion because the bill itself states
that it is enacted pursuant to congressional power under Article III, § 1 of the Con-
stitution. Section 1 provides authority for limiting the jurisdiction and the powers of
the inferior federal courts, not the Supreme Court. Congressional authority to limit
Supreme Court furisdiction, to the extent that it exists, is found in “Exceptions
Clause” of Article III, § 2, cl. 2. The conspicuous omission from this bill of Article
111, § 2 as a source of congressional authority to enact this measure strongly indi-
cates that no restriction of the Supreme Court appellate jurisdiction was intended.

8 For example, Senator Johnston stated that he “never regarded this amendment as bein
ounded principally upon a juriedictional attack on the Supreme Court.” 128 Congressiona
rd S 1323 (daily edition, Mar. 2, 1982). Senator Johnston also stated that the amendment
“does not deal with the jurisdiction of the Supreme Court or of the lower federal courts, not-
withstanding a statement in my amendment relative to Article IIL.” 1d. at S 974 (daily edition,
Feb. 23, 1982). From this latter statement, it might be inferred that whatever limitations the bill
does impose on the lower federal courts—limits on their remedial power—were intended to be
applicable also to the Supreme Court. At another point in that same discussion, Senator Helms
noted a statement by former Senator Ervin that “there are 57 instances in which Congress has
limited the jurisdiction of the Supreme Court.” Id. at S 972 (daily edition, Feb. 23, 1982). Pre-
sumabl{‘ﬁenawr Helms mentioned the issue of congressional limitation of Supreme Court juris-
diction because he thought that it was relevant to this bill.
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We must presume that the legislators voting for the measure were aware of its con-
tents and that the provision did not refer to Congress’ power over the Supreme
Court under the Exceptions Clause. The Supreme Court continues to remind us that
there is no substitute in statutory interpretation for the statutog language itself.
Ei.g. North7Haven Board of Education v. Bell, No. 80-986 (Sup. Ct. May 17, 1982),
slip op. at 7.

genator Johnston, in fact, manifested awareness of the contents of Article III and
the distribution of Congress’ power over courts between § 1 and § 2 of that Article
during the debates on S. 951. In discussing the theoretical power of Congress “to
take away the jurisdiction or modify the jurisdiction of the Supreme Court,” Sena-
tor Johnston cited only Article III, § 2. See 127 Cong. Rec. S 7244 (daily ed. July 8§,
1981). Senator Johnston also stated: “I think that what the court has said under
article 3 is that the Congress can establish courts and take away courts. It can abol-
ish courts and it has, in some respects, approved the Congress taking away reme-
dies.” See id. Because Congress has discretion to establish or abolish only the lower
federal courts, not the Supreme Court, it seems likely that the restrictions imposed
must also apply only to the lower courts.

Moreover, we have found no direct statements in the relatively voluminous legis-
lative history to the effect that a restriction on the Supeme Court’s jurisdiction was
intended. The few statements relative to this subject are mostly disclaimers of any
intention to create broad exceptions to the Supreme Court’s jurisdiction, carrying at
most a negative implication that some minor restriction was intended. The assump-
tion that the bill would place some limitations on the Supreme Court can be ex-
plained as based on a reading of the bill that the Supreme Court, in reviewing judg-
ments of federal distict courts Eoverned by this bill would, under the terms of the
bill, arguably not have the authority to command the district courts to order man-
datory busing in excess of the § 2(d) limits. This is not a jurisdictional limitation,
however; it is rather a consequence of the fact that such a Supreme Court order
would require the district court to exercise a power not authorized by a statute—
gomething which the Supreme Court has repeatedly recognized that it cannot do.
g.ggo.)‘lldinger v. Howard, 427 U.S. 1, 15 (1976); Sheldon v. Sill, 49 U.S. (8 How.) 441

There is, in addition, as the Attorney General noted, an explicit colloquy between
Senators Hatch and Johnston indicating that no restriction on Supreme Court juris-
diction was intended. In response to a question posed by Senator Mathias to Senator
Johnston, Senator Hatch stated: _

“There is little controversy, in my opinion . . . that the constitutional power to
establish and dismantle inferior federal courts has given Congress complete authori-
8'0 olzer their jurisdiction. This has been repeatedly recognized by the Supreme

urt. . . .

“This amendment would be only a slight modification of lower federal court juris-
diction. These inferior federal courts would no longer have the authority to use one
remedy among many for a finding of a constitutional violation.

* * *® L * * *

“I would hasten to add that this bill does not however, restrict in any wa)y. .. the
power of the Supreme Court to review State court proceedings and ensure full enforce-
ment of constitutional guarantees. -

“In short, this is a very, very narrow amendment, it only withdraws a single
remedy which Congress finds inappropriate from the lower Federal courts.

“Mr. JoHNSTON. Mr. President, I thank the distinguished Senator from Utah for
his exegesis on the legality, the power of Congress under Article III to restrict juris-
diction. I think it is abundantly clear as his more full and definitive statement of
c?ﬁe:d )has indicated.” 127 Cong. Rec. S 6648-49 (daily ed. June 22, 1981) (emphasis
a . .

While it may be asserted that Senator Johnston did not express agreement in so
many words with Senator Hatch’s remarks, his comments certainly carry that infer-
ence; and he quite obviously did not disassociate himself from Senator Hatch's inter-
pretation of the language and intent of the proposal. Senator Hatch and others may
well have relied on the interpretation expressed by Senator Hatch in voting on the
bill. The remarks during debates by the sponsor of language ultimately enacted are
an authoritative guide to the statute’s construction. E.g., North Haven Board of
Education, supra, slip op. at 14.2 -

9 By contrast, Senator Johnston's statement, by letter of June 25, 1982, to the Attorney Gener-
al, that “it was always [his] intent to include the¢ Supreme Court as well as the inferior courts

Continued
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Finally, the conclusion that no restriction on Supreme Court jurisdiction was in-
tended is consistent with the principle that courts will read a statute to avoid reach-
ing a constitutional question if such a reading can be fairly made. International As-
sociation of Machinists v. Street, 367 U.S. 740, 749 (1961); Crowell v. Benson, 285 U.S.
22, 62 (1932). Congress has broad authority to restrict the power of inferior federal
courts. As the Attorney General explained in a letter to Senator Thurmond of the
same date as his letter to Chairman Rodino regarding S. 961, congressional authori-
ty to restrict the Supreme Court’s jurisdiction under the Exceptions Clause con-
tained in Article III, § 2 is far more debatable; and whether that power extends so
far as to justify eliminating jurisdiction over classes of constitutional cases is open
to some doubt. See, e.g., Hart, “The Power of Congress to Limit the Jurisdiction of
Federal Courts: An Exercise in Dialectic,” 66 Harv. L. Rev. 1362 (1953); Ratner,
“Congressional Power Over the Appellate Jurisdiction of the Supreme Court,” 109
U. Pa. L. Rev. 151 (1960). We do not intend to imply that the Neighborhood School
Act should be read to affect “jurisdiction” rather than simply place limits on reme-
dial powers, or that the Act would necessarily be unconstitutional if it were con-
strued to limit Supreme Court remedial power as well as the authority of the lower
federal courts. We do believe, however, that to avoid the serious constitutional ques-
tions associated with attempts to restrict Supreme Court jurisdiction, a court inter-
preting the bill would interpret its provisions as narrowly as possible.

Chairman Kastenmeier’s letter of June 8, 1982, to the Attorney General raised
several questions relating to the application of the bill to the Supreme Court. I
would like to comment directly on some of these points. The Chairman’s letter ques-
tions our reading of the bill that it does not limit the remedial power of the Su-
preme Court because of the prohibition in the proposed legislation that “no court of
the United States” may order busing in excess of the specified limitations. A ques-
tion is also raised regarding our reliance on the significance of the bill’s citation of
§ 1 of Article III, and not § 2, because the bill also recites that it is based on § 5 of
the Fourteenth Amendment, which does not distinguish between the Supreme Court
and the inferior federal courts. The ar%;.lment is made that the colloquy which I
quoted between Senators Hatch and Johnston in no way indicates Senator John-
ston’s agreement with Senator Hatch's narrow construction. Senator Johnston is
said to have stated that his intention was to restrict the Supreme Court as well as
the lower federal courts. Finally, in light of what Chairman Kastenmeier character-
izes as “the unrestricted language of S. 951 and the legislative history sugf)orting
this ‘plain meaning,’” the question is asked whether there is ‘‘a substantial likeli-
hood that the bill would be construed as restricting the appellate jurisdiction of the
Supreme Court.” I will address these points in turn,

irst, we do not assume that the United States Senate relied exclusively upon § 5
of the Fourteenth Amendment as a source of congressional power to limit the reme-
dial powers of the federal courts to order busing as a remedy because congressional
power under Article III is broader in this context than the § 5 power. I will develop
this point more fully later in my testimony, but it is appropriate to mention now
our conclusion that the limitation on busing remedies contained in the bill would be
authorized under § 5 to the extent that it does not prevent the inferior federal
courts from adequately vindicating constitutional rights. I am not sanguine, howev-
er, that the courts would hold that § 5 alone would allow Congress to preclude the
inferior federal courts from ordering mandatory busing in a situation in which that
court concluded that some student transportation in excess of the proposed limits
was necessary to remedy a constitutional violation. We believe that the reference to
Article III as well as § 6 of the Fourteenth Amendment was intentional in order to
invoke Congress’ broad power over the inferior federal courts and that the Senate
would have at least mentioned Article III, § 2 if it had intended to invoke its power
to make an exception to Supreme Court jurisdiction.

Second, we are, of course, aware as [ noted above, that Senator Johnston’s re-
sponse to Senator Hatch’s analysis may be short of an unequivocal endorsement of

-that analysis and that Senator Johnston did make certain ambiguous statements

within the proscriptions of the Neighborhood School Act” would not be regarded with great

weight by a revewing court. To recognize the authoritativeness of such a statement would raise

the problem of the apparent discrepancy between what the Senator says he intended and what

he, and more important, the Senate, legislated. For similar reasons, “postenactment develop-

ments cannot be accorded ‘the weight of contemporary legislative history. . . ."” North Haven

Board of Education, supra, slip op. at 23. “[TThe views of a sul uent Co form a hazard-

ons basis for inferring the intent of an earlier one.” Consumer uct ‘[ety Commission v.
GTE Sylvania, Inc., 447 U.S. 102, 119 (1980). Here, we have only the views of one Senator. “The

less formal types of subsequent legislative history provide an extremely hazardous basis for in-

ferring the meaning of a congressional enactment.” Id. at 118 n.13.
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during the debates relative to the effect of the bill on the jurisdiction of the Su-
preme Court. However, Senator Johnston did not dispute Senator Hatch’s views and
certainly implied that he agreed with them. And, more important, in statutory con-
struction the most that one can do is to look at che legislative history as a whole
and not be diverted by isolated comments. We adhere to our interpretation of the
legislative history taken as a whole.

e have acknowledged that Senator Johnston now asserts that he did intend to
include the Supreme Court’s powers and that, as he puts it, “we inadvertently omit-
ted reference to section 2 of Article IIL.” As we have noted, however, the courts
glace considerably greater reliance on the positions of legislators taken during de-

ates rather than subsequently. And the entire Senate voted on and passed the pro-
vigion as it is written.

Finally, in answer to what seems to be the question regarding the ultimate result,
whether there is a substantial likelihood that the bill would be construed as restrict-
ing the appellate jurisdiction of the Supreme Court, and if so construed, whether
the Department would view the bill as unconstitutional, I will repeat our conclusion
that we do not believe that the bill would be construed as applym%to the Supreme
Court. Where any fair reading of the bill would possibly avoid the constitutional
issue that would arise from construing the bill as applying to the Supreme Court,
that reading should be endorsed. Here, we believe that such a construction is more
than fair. It is fairly compelled.

2. Congressional authority under section 5 of the 14th amendment.— The right to
be free of purposeful discrimination or segregation in public schools-in derived from
the Equal Protection Clause of the Fourteenth Amendment, which guarantees that
no state shall deprive any person of equal protection of the laws. Section 5 of that
Amendment grants Congress the “power to enforce, by appropriate legislation, the
provisions of’ the Fourteenth Amendment. The authority granted by § 5 has been
analogized to the authority vested in Congress under the Necessary and Proper
Clause of Article I of the Constitution to “make all laws which shall be necessary
and proper for carrying into Execution” its enumerated powers under the Constitu-
tion. Katzenbach v. Morgan, 384 U.S. 641 (1966).

We do not believe that either § 5 of the Fourteenth Amendment or the Necessary
and Proper Clause of the Constitution provides Congress with the authority to “re-
strict, abrogate, or dilute the guarantees” of the Constitution. Katzenbach, supra,
384 U.S. at 651-52 n.10; accord, Shapiro v. Thompson, 394 U.S. 618, 631 (1969);
Brown v. Califano, 627 F.2d 1221, 1233 n.76 (D.C. Cir. 1980); Westberry v. Gilman
Paper Co., 507 F.2d 206, 215 (5th Cir. 1975). 1 Thus, the Supreme Court has stated,
“an enactment authorizing the States to establish racially segregated systems of
education would not be—as required by § 5—-a measure ‘to enforce’ thei.{;ual Pro-
tection Clause since that clause of its own force prohibits such state laws.” Katzen-
bach, supra, 384 U.S. at 6561-52 n.10. On the contrary, under § 5 “[wlhatever legisla-
tion is appropriate, that is, adopted to carry out the objects the amendments have in
view . . . if not prohibited, is brought within the domain of congressional power.”
Ex Parte Vir%inia, 100 U.S. 339, 345-46 (1879). : .

However, although § 5 does not authorize Congress to contract or withdraw consti-
tutional rights, its grant of power is a broad one to legislate to secure the implemen-
tation and protection of constitutional rights. The Constitution recognizes that Con-
gress, in our scheme of separated powers, is uniquely capable of determining how
the broad guarantees of the Constitution shall be given meaning and life. The Su-
preme Court has expressly observed that Congress brings a “specially informed leg- -
islative competence . . . to weigh . . . competing considerations,” Katzenbach, supra,
384 U.S. at 656, particularly with respect to the “effectiveness” of any particular
remedy and the “adequacy or availability of alternative remedies.” Id. at 658. The
establishment of reasonable limits on how far children can be transported against
their will and when doing so mag' begin to be counterproductive to the goals of de-
segregation, quality education, healthy children, and good race relations seems
within this area of legislative competence. .

The Supreme Court has held unconstitutional a state legislative enactment which
entirely foreclosed (“flatly forbids”) local authorities from utilizing the transporta-
tion of students as the means to implement school assignments made on the basis of
race as a remedy for de jure segregation. Under those circumstances, the Court
characterized the state legislature’s action as hampering “the ability of local au-

10 Senator Johnston apparently agrees with this limitation on Congress’ § 5 power. He stated

that “{tlhe Neighborhood School Act in no way attempts to ‘restrict, abwﬁate, or dilute’ the
arantees of the Equal Protection Clause in a fashion inconsistent with the Morgan and
regon rationale.” See 127 Congressional Record S. 6650 (daily ed. June 22, 1981).
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thorities to effectively remedy constitutional violations.” North Carolina Board of
Education v. Swann [II], 402 U.S. 43, 46 (1971). Because of the need to use transpor-
tation to implement reassignments, the Court held that “an absolute prohibition
against transportation of students assigned on the basis of race, ‘or for the purpose
of creating a balance or ratio.” “contravenes the implicit command . . . that all rea-
s«()lr:iagl)e methods be available to formulate an effective remedy.” Id. (emphasis
added).
- Questions continue to arise, and Chairman Kastenmeier has also raised them in
his June 8, 1982, letter to the Attorney General, regarding the hypothetical situa-
tion in which “the court has found that no other remedy would serve to correct the
.condition of unconstitutional segregation” other than mandatory busing in excess of
the limits expressed in the Neighborhood School Act. Speculation about the consti- -
tutionality otp the time and distance limitations in that situation is traced in large
part to the Supreme Court’s holding in Swann II that the prohibition against trans-
rtation of students was unconstitutional. The speculation, however, extends the
olding of Swann II to the proposition that any limits on busing would be unconsti-
tutional if one might be able to envision a situation in which the limits would have
to be exceed in order “to formulate an effective remedy.” Swann II, supra, 402 U.S.
at 46. Carefully read, however, Swann II states only tgat “all reasonable methods”
must continue to be available and only that a “flat prohibition” of an essential
method was unconstitutional. In Swann I, the Court specifically acknowledged that
there is a limit to how much time children can be forced to spend on buses and to
the number of miles from home which they may be forcibly transported. See Swann
I, supra, 402 U.S. at 30-31.

Twc separate factors must therefore be considered in resolving the speculation
about the limitations of the Neighborhood School Act. First, of course, the Act does
not impose a “flat prohibition” on the use of transportation. Second, the Act does
not prohibit busing within the limits that Congress has identified as “reasonable.”
The Neighborhood School Act represents a legislative attempt to draw a reasonable
line beyond which the damage which mandatory busing may cause outweighs the
utility of that particular remedy. We believe that the Court would accord substan-
tial deference to a measure such as the Neighborhood School Act which carefully”
considers and balances the effectiveness, utility, and groductiveness of this particu- -
lar remedy and places reasonable limits on its availability in light of congressional
factfinding concerning the cost, ineffectiveness, damage to educational values, the

~harm to the positive benefits of neighborhood schooling, and counterproductivity of

unlimited, mandatory, cross-town busing. We believe that the limits on the trans-

portation.of students established by the Neighborhood School Act are reasonable

and will be upheld by the courts. As Chief Justice Marshall declared in his classic

formulation of congressior .l power under the Necessary and Proper Clause in

%cg‘uléogh v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819), analogized in Katzenbach
e § 5 power: .

“Let the end be legitimate, let it be within the scope of the constitution, and all
means which are appropriate, which are plainly adapted to the end, which are not
pfg’hibited, but consist with the letter and spirit of the constitution, are constitution-
al.

The Neighborhood School Act, therefore, is not inconsistent with anything in
Swann II. Busing is not the constitutional end. Moreover, to be utilized as the
means to the end of desegregation, it must be “reasonable.” Courts should and will
defer to the Congress with respect to the reasonableness of the limitations contained
in the Neighborhood School Act. And, in our judgment, restrictions which are rea-
sonable and which seek to protect the mental' and physical health of the children
and to protect the integrity of the educational process, will be upheld.

It remains theoretically possible that some court at some time might encounter a
situation in which a willfully segregated school system simply could not be disestab-
lished without the transportation of some students in excess of the limits imposed———
by_the Neighborhood School Act. In such a case, if all other remedies have been -
considered and have been found not to be effective to remedy the constitutional vio-
lation, and if the damage caused by the remedy was found not to exceed the limits
of reasonableness—and we are not aware of any situation that would fall within
these criteria—a court might issue an order that would exceed the limits specified
in the Neighborhood School Act. In such a case, we do not believe that the statute
would be held unconstitutional on its face; and even if the limits in the Act were
found in such circumstances to be an inappropriate exercise of congressional power
under § 5, the congressional authority to limit the remedial power might still be
foulrlld to exist under Article III of the Constitution, which must be considered as
well.
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3. Congressional authority under article II1.—Article III, § 1 of the Constitution
provides that ‘[t]he judicial Power of the United States, shall be vested in one su-
preme Court, and in such inferior Courts as the Congress may from time to time
ordain and establish.” 1! This language reflects a compromise arrived at during the
Constitutional Convention. While the Framers were unanimous as to the need for a
Supreme Court, they disagreed strongly with respect to inferior federal courts. The
Committee of the Whole approved a provision for mandatory inferior federal courts,
but on reconsideration the Committee struck this provision by a divided vote. See P.
Bator, P, Mishkin, D. Shapiro, & H. Wechsler, Hart and Wechsler's “The Federal
Courts and The Federal System’ 11 (1973). The Committee later approved the sub-
stance of the present language empowering Congress to establish inferior judicial
tribunals within its discretion.

It seems a necessary inference from the express decision of the Framers that the
creation of inferior courts was to rest in the discretion of Congress that the scope of
the jurisdiction of the courts, once created, was also discretionary. The view that,
generally speaking, Congress has very broad control over the inferior federal court
jurisdiction, has been repeatedly recognized by the Supreme Court. E.g., Ca&v.
Curtis, 44 U.S. (3 How.) 236 (1845); Sheldon v. Sill, 49 U.S. (8 How.) 441 (1850). Con-
gress’ power over jurisdiction includes substantial power to limit the remedies avail-
able in the inferior federal courts. Lauf v. E. G. Shinner & Co., 303 U.S. 323, 330
(1938); Lockerty v. Phillips, 319 U.S. 182 (1943); Yakus v. United States, 321 U.S. 414
(1944). In Lauf, supra, for example,-the Supreme Court upheld legislation sharply
limiting the power of federal courts to issue injunctions in labor disputes.

We believe that the limitation contained in the Neighborhood School Act is
simply a restriction on the availability of a remedy and is not a restriction on “ju-
risdiction” of the courts as that term is generally understood. Moreover, even if con-
strued as a jurisdictional limit on the inferior federal courts, we believe that it
would be upheld as firmly grounded in Article III, § 1 power. We do not see the bill
as exceeding the implicit limitation on congressional control over jurisdiction con-
tained in the principle of separation of powers. Such a conflict might arise in three
situations: first, if the jurisdictional limitation usurped the exercise of judicial
power by instructing the federal courts how to decide issues of fact in pending cases,
see United States v. Klein, 80 U.S. (13 Wall.) 128 (1872); second, if the legislation
required an automatic reversal of an outstanding court order that imposed a
remedy beyond the limits specified in the bill. Cf. Hayburn's Case, 2 U.S. (2 Dall.)
409 (1792) (on petition for mandamus) (legislative revision of judgments); and third,
if the limitation deprived the court of its power to issue any remedy at all, cf. Corre-
spondence of the Justices (1793) (advisory opinions); Simon v. Eastern Kentucky Wel-
/gﬁe Rights Organization, 426 U.S. 26, 38-39 (1976) (Article III minimum require-
ment for standing is “actual injury redressable by the Court”). There could be no
serious contention that the Neighborhood School Act is defective either as an in-
struction to the courts on an issue of fact or a legislative revision of preexisting
judgments, so I will not further discuss the first or second point. Chairman Kasten-
meier, however, has raised specific questions relating to the third point; so after
some additional elaboration, I will turn to his questions.

Congress cannot impose on the courts the duty to exercise an essentially legisla-
tive function without any power to issue relief affectinf individual legal rights or
obli%ations in specific cases. We do not believe that the limited constraints imposed
by the Neighborhood School Act on the court’s remedial power convert the judicial
power to hear and decide cases into a legislative function. Of the entire range of
remedial powers of the federal district courts, only one remedy—mandatory trans-
portation of students beyond their neighborhood schools—is aff}:acted, and that only

11 Section 2 of Article III provides in pertinent part: “The judicial Power shall extend to all
Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their Authority;—to all Cases affecting Ambassa-
dors, other public Ministers and Consuls;—to all Cases of admiralty and maritime Jurisdic-
tion;—to Controversies to which the United States shall be a Party;—to Controversies between
two or more States; between a State and Citizens of another State;—between Citizens of differ-
ent States,—between Citizens of the Same State claiming Lands under Grants of different
States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a
State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases
before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact,
with such Exceptions, and under such Regulations as the Congress shall make. (emphasis added).
As noted previously, the Exceptions Clause (underscored) is not mentioned as a source of con-
gressional power with respect to S. 951 and need not, therefore, be examined in connection with
the constitutionality of these provisions.
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to a limited extent. Whatever implicit limitations on Congress' power to control ju-
risdiction might be contained in the principle of separation of powers, they are not
exceeded by this bill, which does not withdraw all effective remedial power from the
inferior federal courts. '

Chairman Kastenmeier emphasized this notion of effective remedial power in his
letter to the Attorney General and whether withdrawal of the authority of lower
federal courts to order busing of more than ten-mile or thirty-minute roundtrips
would be a withdrawl of all effective remedial power in a case where the court has
found that ‘“no other remedy would serve to correct the condition of unconstitution-
al segregation.” That question, of course, is tautological in that it assumes on the
one hand the conclusion that there would be no other satisfactory remedy to correct
the constitutional violation and on the other than long-distance busing is an effec-
tive remedy. We simply cannot accept such premises without a much better under-
standing of all the facts of the particular hypothetical case and exactly what other
remedies had been tried and had failed. For example, although busing can be or-
dered only to remedy a constitutional violation, it has not always been the remedy
of last resort in constitutional cases. There may be instances where the-federal
court has not tried every other possible remedy first. Furthermore, the search for
alternatives to mandatory transportation is impeded by the reflex resort to busing.
If the courts focus more on alternative remedies to long-distance busing, we believe
that the task of disestablishing unconstitutionally segregated school systems can be
attained notwithstanding the proposed limitations on the use of mandatory trans-
portation.

Furthermore, as we noted earlier, the Supreme Court has said no more than that
all “reasonable” methods be available to the courts. The Supreme Court has never
said that the busing of small children unreasonable distances or for unreasonable
lengths of time is required by the Constitution. Surely there are limits. Los Angeles
was apparently busing children up to four hours per day. See Crawford v. Los Ange-
les Board of Education, supra, slip op. at 3 n.4. We do not believe that the Constitu-
tion requires our children to spend their childhood on buses riding the highways
and freeways of our cities in the early hours of the morning and the late afternoons.
We believe that ten miles and thirty minutes are reasonable limits and that they
will be upheld.

Finally, the Attorney General repeatedly stressed that the limitation on the infe-
rior federal courts would not have the effect of allowing a constitutional violation to
go unremedied. The bill does not limit the power of school boards or state courts,
which would remain open to persons claiming unconstitutional segregation in edu-
cation and which would be empowered—indeed, required—to provide constitutional-
ly adequate relief. :

B. Section 3(1XD) ’

The other provision of S. 951 that we have been asked to address is § 3(1XD),
~which would prohibit the Department of Justice from using any appropriated funds
“to bring or maintain any action to require, directly or indirectly, virtually any
busing of school children. The only exception is on behalf of students requiring spe-
cific education as a result of being mentally or physically handicapped.

Although this section significantly affects the Department’s authority to seek
busing decrees, that is its only effect. The Department’s authority to institute litiga-
tion under Title IV of the Civil Rights Act of 1964, 42 U.S.C. § 2000c-6, against seg-
regated school systems would not be diminished. Nor would the federal courts,
under this section, be limited in their power to remedy constitutional violations.
The narrow effect of § 3(1XD) is to prohibit the Department in the litigation in
which it is involved from seeking, directly or indirectly, a busing-remedy. If the lan-
guage and legislative history of the bill, as finally enacted, support this interpreta-
tion, it would appear that § 3(1XD) would be upheld despite the limitations that it
would impose on the discretion currently possessed by the Executive Branch.

Some have argued that § 3(1XD) is an unconstitutional intrusion on the Execu-
tive’'s power under Article II to “take Care that the Laws be faithfully executed”
because it prohibits the Executive from advocating remedies that could be, in partic-
ular cases, necessary to vindi¢ate constitutional rights. Such arguments were made
bs' opponents of the bill during the Senate debates. See, e.g., 127 Cong. Rec. S. 6274
(daily ed. June 16, 1981) (remarks of Sen. Weicker) (reading into Congressional
Record President Carter’s veto message of similar bill during 96th Congress); id. at
S 6602 (daily ed. June 19, 1981) (remarks of Sen. Hart). In fact, the restraints im-
posed by § 3(1XD) would prevent the Department from seeking remedies even within
the limitations of time and distance contained in the Neighborhood School Act. For
ease of analysis, and because of another specific question raised by Chairman Kas-
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“tenmeier, my response will discuss separately suits involving schools that do not re-
ceive federal funds and those that do.

1. Schools that do not receive federal funds.—In cases that do not involve the use
of federal funds by segregated school systems, the Executive’s authority may be con-
stitutionally restricted to the limited extent of meérely not advocating a busing
remedy. Congress created by statute in the first place the litigating authority V‘?}:‘esl
ently exercised by the Department of Justice in school desegregation cases. at-
ever may be the extent of the Executive’s “inherent” authority to institute litiga-
tion to remedy constitutional violations, see generall United States v. Philadelphia,
644 F.2d 187 (8d Cir. 1980), and New York Times v. United States, 403 U.S. 713, 741,
47 (1971) (Marshall, J., concurring), we believe that even that power can be regulat-
ed by Congress in this limited context. We do not believe that the full extent of the
litigating and remedial authority granted by Title IV, which was not enacted until
1964, is in all cases implicit in the "“take Care”’ Clause. Moreover, because the re-
striction applies only to one remedy and does not preclude the Department from
seeking other effective remedies or prevent the Executive from objecting to inad-
equate desegregation plans, it does not exceed the congressional power over the en-
forcement authority that is granted.

2. Schools that do receive federal funds.—Where federal funds are provided, an
additional factor is involved. In the case of Norwood v. Harrison, 413 U.S. 455 (1973),
the Supreme Court held that the Equal Protection Clause of the Constitution pro-
hibits a State from becoming involved in racial segregation through tangible finan-
cial assistance to purposefully segregated schools. The Court has held that the equal
protection component of the Due Process Clause of the Fifth Amendment im
no lesser obligations on the Federal Government than the Equal Protection Clause
of the Fourteenth Amendment imposes on the States. See Bolling v. Sharpe, 347
U.S. 497 (1954). On the basis Kartly of these authorities, the Court of Appeals for the
District of Columbia Circuit has stated repeatedly that the United States has an af-
firmative obligation under Fifth Amendment not to permit its funds to become in-
volved in illegal discrimination. Brown v. Califano, 627 F.2d 1221 (D.C. Cir. 1980);
Kelsey v. Weinberger, 498 F.2d 701 (D.C. Cir. 1974); Adams v. Richardson, 480 F.2d
1159 (D.C. Cir. 1973). Under this interpretation of the Fifth Amendment by the Dis-
trict of Columbia Circuit, there must be open to the Government at least one of
three avenues for preventing the involvement of federal funds in racial discrimina-
tion or segregated public schools: administrative authority to withhold funds until
the discrimination ends; presidential power to impound funds; or authority for the
Attorney General to seek J'udicial relief that would end the unlawful discrimination,
tiggg allowing federal funding to continue. See Brown v. Califano, supra, 627 F.2d at

In Brown v. Califano, supra, the court of appeals found that, because the Justice
Department’s authority was not affected, the foreseeable effect of a statute prohibit-
ing the Department of Health, Education, and Welfare from terminating federal
funding of segregated schools would not be “unremedied segregation.” The court
therefore upheld the prohibition notwithstanding ‘“statements by individual Con-
gressmen that reveal opposition to busing. . . .” Id. at 1235. The court concluded
that the continued authority, and what it characterized as the duty, of the Depart-
ment of Justice to seek busing remedies in cases in which those remedies are neces-
sary saved the constitutionality of the amendment, which simply removed one route
by which the Government’s obligation could be fulfilled.

Against this background, the constitutional issue that § 3(1XD) presents with re-
spect tc federally funded school systems is whether the Government can fulfill its
constitutional obligations by initiating antidiscrimination suits, notwithstanding the
ob.stt:cle imposed by § 3(1XD) to its full participation at the remedial stage of such
suits.

We believe that § 3(1XD) would not be unconstitutional under Brown v. Califano if
it preserves, as we believe that it does, the Government’s ability to initiate antidis-
crim