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COURT-ORDERED SCHOOL BUSING

FRIDAY, MAY 22, 1981

U.S. SENATE,
SUBCOMMITTEE ON SEPARATION OF POWERS,

COMMITTEE ON THE JUDICIARY,
Washington, D.C

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2228, Dirksen Senate Office Building, Senator John P. East (chair-
man of the subcommittee) presiding.

Staff present: Jim McClellan, chief counsel and staff director;
James M. Sullivan, counsel; Grover Rees, counsel; and Craig Stern,
counsel.

OPENING STATEMENT OF SENATOR JOHN P. EAST
Senator EAST. I would like to call this hearing to order and to

convene it. The Separation of Powers Subcommittee of the Senate
Judiciary Committee wishes to welcome everyone this morning.

We are going to begin consideration this, morning of two bills
that have been submitted to us. One is S. 1147, submitted to us by
Senator Slade Gorton of the State of Washington, one of my distin-
guished colleagues. I certainly welcome him here this morning.

We also have a bill submitted by another very distinguished
colleague, Senator Bennett Johnston, of Louisiana, who is propos-
ing Senate bill 528. I welcome these two gentlemen this morning. I
would like to make a very brief comment, and then we can turn to
their statements.

In addition to their comments, we will have a panel of commen-
tary involving three gentlemen whom we will take up in due
course here.

Without objection, S. 528 and S. 1147 will be inserted in the
record. '

We are beginning the hearings on these bills. We hope, at our
earliest convenience, of course, to continue on with additional hear-
ings. We are somewhat at a point where we cannot say precisely
when that will be, but we intend to take it up as early as we can,
consistent with Lhe workload currently before the subcommittee.

We felt the matter was of sufficient importance, and we were
delighted that our two colleagues here were taking the initiative on
the issue. We did want to begin the discussion and the process of
hearings and to move this along as expeditiously as we could,
consistent with the other obligations the subcommittee is currently
undertaking.

A copy of S. 528 and S. 1147 can be found in the appendix.

(1)
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Again, I do commend my two colleagues for raising this issue. It
is one of those critical issues in America today that many feel-and
I will candidly put myself in that category-that the U.S. Congress
needs to address.

It is one of those critical national issues that, in terms of policy-
making, has fallen exclusively to the courts and to the bureaucra-
cy, and at some point it does seem appropriate that the legislative
body of the U.S. Government, namely, the U.S. Congress, ought to
begin to take some sort of action on its own.

It is a matter of vital public importance. It is a major political
issue. It has tremendous importance and ramifications in American
politics. It involves problems of separation of power and federalism.
we think it most appropriate, first, that the Senate consider it;
and, second, that this subcommittee undertake serious and prompt
consideration of it.

So, it is in that spirit that I, as chairman of this subcommittee,
approach the matter. It is important, it is serious, it deserves a
fair, extensive hearing, and it deserves some sort of final recom-
mendation upon the part of this subcommittee.

So, once again, I commend my two very distinguished colleagues
for taking the initiative in showing the leadership to try to move
this in some direction where we can begin to resolve this very
critical matter.

Having said that, I will not take additional time. I will turn to
Senator Slade Gorton and let him speak on behalf of S. 1147. Then
we will turn to Senator Johnston and let him speak on behalf of S.
528. Then we will turn to our panel.

Senator Gorton, I welcome you this morning.

STATEMENT OF HON. SLADE GORTON, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator GORTON. Thank you, Mr. Chairman.
I am pleased to be here although, at this point at least, the

witness chair outnumbers the subcommittee. I am particularly ap-
preciative to Senator Johnston for allowing me to speak first and
to you for allowing these two bills to be considered at the same
time, even though mine is really quite recent.

The thrust of S. 1147 is to recognize the right of every student to
have his or her school assignment determined in a racially neutral
fashion. It is just that kind of treatment, I am convinced, that is
the premise of the equal protection clause of the 14th amendment
to our Federal Constitution.

Mr. Chairman, I am not going to read the balance of my state-
ment. I would appreciate it being included in the record.

Senator EAST. That will certainly be done, Senator. -
Senator GORTON. The members of the subcommittee are perfectly

capable of reading it themselves.
r would like to go on and speak a little bit more philosophically,

both as to how I arrived at this approach and why I think it is
appropriate.

The other subcommittee of the Judiciary Committee which has
dealt with busing proposals, primarily with the constitutional
amendment proposals, and this one will, of course, hear a signifi-
cant number of witnesses on the impact of mandatory busing in all
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corners of the United States. While I have read much of their
testimony, I will defer to them on many of the specifics.

Personally, I came into contact with those specifics as attorney
general of the State of Washington in defending a State initiative,
which was passed by roughly a 2-to-1 margin by the people of our
State, designed toward very similar ends to this bill and found to
be constitutionally invalid by a district court and then by a 2-to-1
vote of the ninth circuit court of appeals.

That gave me an opportunity to read a number of the academic
presentations on the ineffectiveness of busing as a desegregation
tool and its adverse effects on racial balance in public schools and
cities from one end of this country to the other.

But to find such facts and to base any bill which this committee
should pass on such facts is, I believe, vitally important in the
exercise of the responsibility of the Congress under section 5 of the
14th amendment.

In short, it is my view that mandatory busing, based solely on
the race of the students who are subject to it-students who obvi-
ously have played no role in any segregation or even racial imbal-
ance in their school systems, themselves-is something which
should be ended.

I am equally convinced that it is something that will be ended by
this Congress-that this Congress is going to take action in this
regard. And, as a result, I think that we should work very carefully
to see to it that we take the best and most effective course toward
that end.

I am opposed at the present time to a constitutional amendment
on the subject. It would be for a single purpose only. It would be to
change a set of court decisions which, I believe, are on the down
side and beginning to be limited now.

In any event, a constitutional amendment is very difficult to
pass, as you know, both here and in the States. And, of course, we
must face the fact that it is very difficult to change anything in our
Constitution once it is placed there.

If we take a statutory approach to this problem, we will be able
to experiment. If we have done something which is not quite right,
we can always make a change in the Congress, and it has that
degree of flexibility and ability to make changes which I believe to
be significant.

When I began to work on the proposal which is now S. 1147, it
was my inclination simply to assert Congress' right to establish
rights under section 5 of the 14th amendment and to declare a
congressionally created right to racially neutral school assignment.

Because I had an opportunity 2 or 3 years ago to teach a course
in constitutional law and had used a textbook written by Gerald
Gunther, a highly distinguished professor of constitutional law at
Stanford, I exchanged considerable correspondence with Professor
Gunther on this subject and have, as a result of his advice, some-
what changed the direction of S. 1147 simply from the point of
view of its basis rather than its ultimate direction.

This bill recognizes the only constitutional right in this connec-
tion which has ever been directly asserted by the Supreme Court of
the United States, and that is the right to be free of de jure,



4

purposeful discrimination and segregation in the public schools of
the United States.

Its thrust is that busing is not only unnecessary in the protection
of that right but is actually destructive of it, and therefore there is
also a right, which is not inconsistent with the Court-created con-
stitutional right to be free of purposeful discrimination, to have
one's assignment as a student determined in a racially neutral
fashion.

In connection with his comment on the last draft of this bill,
which you have before you now, Professor Gunther wrote to me-
and I am quoting now-

To return to the specifics, it seems to me that Section 2(c) is indeed the heart of
your bill and that it is very good. As I see it, you have provided a ban on busing, not
by acknowledging any Court-created constitutional right to busing and merely ac-
knowledging, most importantly in my view, the Court-created right to be free of de
jure, purposeful discrimination and segregation.

I believe that the chances that this proposal will be found to be
constitutional by the Supreme Court of the United States are,
while not free from doubt, nevertheless very good.

This approach differs profoundly from the approach of the State
of North Carolina, which was overturned in the Swann decision in
the early 1970's. It differs, from a legal point of view, from the
approach taken by the people of my own State in passing initiative
350.

The States do not have a right to pass legislation pursuant to the
14th amendment of the United States. The Congress, under section
5, very clearly does.

It is, I think, certainly arguable and, in fact, is the theory of
some of the bills on abortion which are before this subcommittee
right now, that Congress may create a right pursuant to section 5
of the 14th amendment to the United States, and there are some
members of the Supreme Court who have agreed with that proposi-
tion in voting rights cases and the like.

We do not go that far. I think that that premise stands on
relatively shaky grounds. We simply recognize a right, which seems
to me totally consistent with and, as a matter of fact, to be the
heart of the equal protection clause of the Constitution of the
United States to racially neutral treatment in school assignments.

I believe this to be superior to the other sets of bills in this
regard, one of which, simply and very directly, deprives the courts
of the United States of jurisdiction in this area, which I think is a
red flag which courts would labor mightily to overturn, and those
which abandon the high ground in connection with mandatory
busing, to the present set of theories and simply limit the areas in
which it can be used.

That kind of recognition that busing is really OK or, if not OK,
at least something that we cannot do anything about and simply
saying that you cannot go beyond a certain distance or it can only
be utilized under certain circumstances, I think, psychologically
creates a problem and probably will not result in any significant
change from policies which are followed at the present time.

I believe that we should pass a proposal, if we are going to deal
with this matter at all, which is based on the proposition that
students-in this case-have a right not to be discriminated
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against on the basis of race and to provide that on a consistent
basis throughout the United States.

As I said, I am convinced that the Congress, and this session of
Congress,-is almost certain to do something about this whole ques-
tion of busing, and I hope it will be something which will be
definitive and which may very well end the controversy which has
now occupied us for some 10 or 15 years.

I present my bill in that hope with, also, the very real recogni-
tion that this subcommittee, the full committee, or the Senate may
wish to use portions of it and portions of some other proposals at
the same time. But I offer it as a different kind of solution, one
quite consistent, I may say, with the views of former Senator Ervin
from your own State, Mr. Chairman, on the precise direction in
which we should go.

Thank you.
Senator EAST. Thank you, Senator Gorton.
I would just like to ask several questions of you for clarification,

perhaps, as much as anything, not necessarily going to the con-
cretes of your bill.

You touched on this yourself-which is somewhat of an intrigu-
ing problem we are encountering here in our initial hearings in the
Separation of Power Subcommitee.

We have been dealing withf the abortion issue, as you know. If
you did not know that, you have been sleeping, or something. We
were discussing yesterday this matter of trying to find a remedy, at
least in the legislative process, statutory versus constitutional.

You know, the Human Life bill is an effort to try to deal with
the issue through a statutory approach, which we consider an
infinitely more modest approach than, say, attempting to amend
the Coositution.

The'e, of course, is divided opinion on that, not surprisingly. We
had witnesses yesterday who intimated it would be a horrendous
thing-critics of the bill-to attempt to modify a Supreme Court
decision-Roe v. Wade-by dealing with it as a legislative matter,
as opposed to amending the U.S. Constitution.

Personally, I do not agree with their analysis, which is neither
here nor there. Everyone has a little different angle on these
things. I am not trying to impose my view on this issue or, indeed,
on that one.

It is simply that, as one Senator on the subcommittee, I felt the
bill was a modest way to address a serious political issue, but short
of amending the Constitution, which I look upon as a court of last
resort-that we do not like to undertake that lightly or casually.
We only do it when we seem to have no other recourse.

I was wondering here if what you are suggesting is that you do
not think the constitutional amendment approach to busing is the
best approach.

I liked your point where you said that one difficulty with it is
that it may be somewhat unnecessary in terms of what the courts
are doing now anyway, and then you also note that it does lock you
in and it is very difficult to ever change if the amendment does not
turn out to be quite what you thought it would be in terms of its
practical application or its interpretation by the courts. At least
with the legislative approach, we can always amend, revise, or
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modify. This is a changing problem, too, here, and it would give us
greater flexibility.

As I understand your position, then-not to try to force you into
defending the whole abortion problem-I realize we did not invite
you here this morning to do that-but just in terms of this issue, I
see a parallel. I am not forcing you to.

You clearly feel that we need a statutory approach-I want to
make it clear for the record-as opposed th a constitutional amend-
ment. You do not foresee that that would be the way to go, at least
at this point. You would prefer to try a statutory approach.

No one can foresee-neither you nor I-what the courts might do
with it, let alone the Supreme Court. We might at some juncture
down the road, of course, and everybody in this business reserves
the right to change their mind.

But, as you see it right now and could reasonably project into the
future, you would prefer that we approach it in terms of statutory
change-whatever that might be-as opposed to a constitutional
amendment?.

Senator GORTON. That is correct.
Senator EAST. That, I gather, is the essence of your position.
Senator GORTON. Mr. Chairman, in connection with the points

that you have just made, there is a certain parallel in this ap-
proach to the problem and that of the statute which you heard
testimony on in connection with abortion. There is also a rather
profound difference.

As I started my thought process toward this bill, I was going
down exactly the same road that that other bill is. For example, in
this last letter which I received from Professor Gunther, he dis-
cusses in some detail the Supreme Court decision in Katzenbach v.
Morgan, which is the constitutional basis for that direct statutory
approach.

I want to emphasize that Professor Gunther opposes your bill in
connection with abortion on policy grounds, but he does say this:

The Helms Human Life Bill, by the way, rests on that broadest reading of the
Morgan power. His bill is not constitutionally frivolous, given the Morgan case. But
I suspect, and I indeed hope, that the Court will take back some of the Morgan
language if and when it has to confront the Helms bill.

It is at least partly for that reason that there is a very signifi-
cant division on the Supreme Court on the precise power of Con-
gress-whether or not it can create new rights pursuant to the
14th amendment as opposed, simply, to recognizing and enforcing
14th amendment rights which are already there-that caused me,
in a sense, to duck on this and not to utilize this bill, in the fashion
of the other one, to attempt to create a right to racially neutral
treatment, but simply to recognize one which I believe to be there
and to be consistent with the right to be free from purposeful
et ation.

is the reason that any bill on this subject, whether it is
Senator Johnston's, or my own, or anyone else's, in my view, is
going to require a very strong set of factual findings by the Con-
gress before it can be passed simply as a theory.

I am convinced that much of the reason that the U.S. Supreme
Court has gone in the way that it has, authorizing and sometimes
even requiring mandatory busing, is that it has not had all of the
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facts available to it-that a single court test involving a single
school district in connection with facts does not come up with a set
of studies and a set of conclusions which are applicable to the
United States as a whole-and if, in fact, you can develop testimo-
ny in this subcommittee supporting the factual premises of this
bill, or of Senator Johnston's bill, or of any other, that the Court is
very likely to defer to us in this respect.

I am not asking the Court to reverse all of its previous cases. I
think the Supreme Court of the United States now is coming to a
reluctant recognition that the road it started down in Swann is a
dead-end road, and it would like a way to get out of it, and that the
best way to get out of it is a strong set of factual determinations as
the basis for one of these bills on the part of the Congress.

Senator EAST. You make a number of excellent points.
Just to try to extract out of your comments one or two additional

observations, at least as to where I see we are going in the Senate
and on this subcommittee, one, I did not feel that the Senate needs
to be timid in moving in terms of trying to anticipate every possi-
ble response of the judiciary.

The judiciary-with all due respect to it-is a vital component of
the American system, needless to say, but they have precipitated
the constitutional and policy problems we have here by coming in
full steam, whether it is in Roe v. Wade or in some of these other
areas, and they have precipitated not only constitutional crisis but
a policymaking crisis. The legislative branch is, understandably,
beginning to respond to that.

In a democracy, the major policy questions ought to be decided
by the deliberative process of building consensus in the legislative
chamber. To me, that is the fundamental bedrock of a democratic
society's representative government.

We have so frequently been circumvented on that, whether it is
abortion, busing, prayer, or many of these other very controversial
issues coming before this committee.

Again, as one Senator, I am not easily intimidated by the idea
that we have to go very, very slowly and we must make sure that
we are absolutely perfect in every detail because, in the real world
of constitutional law and policymaking, sometimes we have to
move to see what the response will be from the Court.

The difficulty we have faced in the area of busing is that we
have been repeatedly hammered, it occurs to me, by court decisions
and administrative decisions that have well nigh exhausted the
patience of the American public and American educators on this
issue, so we are trying to find some way out of it.

Again, our constitutional lawyers-and I do not wish to ramble
on here too long-particularly those who wish to defend the status
quo, will invariably say: "Well, you can't do this, you can't do
that." I often find with them that it turns out there ii not anything
you can do: You cannot take a statutory approach, you cannot take-
a constitutional amendment approach.

I begin to get the feeling-with all due respect to them-that
they are really defending the political turf via arguments that you
cannot do anything.

So, again, I commend you on your at least trying to venture into
these troubled and murky waters. And, as ou see lt, as one person
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here proposing this bill, you are not interested in a constitutional
amendment at this time, you are interested in trying to approach it
through a statutory remedy, which seems to me eminently reason-
able, at least as a point of departure.

Let us plunge in. Let us look at it. Let us examine it and see
where it comes out. And maybe we can remedy it this way. Exactly
what the response of the Court will be, nobody knows.

But I would repeat, I see no reason why we cannot begin the
process. We owe it, in my judgment, to the country at least to begin
deliberating the issue.

Let me, if I could, Senator Gorton, quickly get a little more
sharply in focus and for the record what is the situation in the
State of Washington. What is the nub of the problem in terms of
the busing controversy?

Senator GORTON. I believe it to be unique, or very, very close to
being unique. There have been no court findings of de jure segrega-
tion in the State of Washington.

The Seattle School Board was threatened with a lawsuit which
would assert de jure segregation and was persuaded, as a result of
that threat, to engage in a pretty comprehensive system of manda-
tory busing for racial balancing purposes-using that term, "racial
balancing, in the technical, legal sense of meaning a change in
racial composition not required by the law, not resulting from
purposeful segregation.

The response to that was an initiative-a statewide initiative-
promoted by an organization, primarily but not solely made up of
people in Seattle, which would have prohibited busing for racial
balancing purposes beyond the nearest or next-nearest school to
the home of the student involved.

The Seattle School Board and certain other organizations imme-
diately challenged the constitutionality of that initiative, it having
passed by a vote of approximately 2-to-1 in the State as a whole
and almost 2-to-1 within the city of Seattle itself.

Tht-D~rict-Court for the Western District of Washington agreed
with the challengers and found the initiative to be unconstitution-
al. I was then attorney general.

That decision was appealed to the Ninth Circuit Court of Ap-
peals, which last June-l months ago-no, excuse me, the argu-
ment was 11 months ago-which last winter, I believe, upheld the
decision of the U.S. district court by a divided vote-by a 2-to-1
vote.

My successor as attorney general, I understand, will attempt to
get a writ of-certiorari to the Supreme Court of the United States
on the issue.

There is a fair chance that the Supreme Court will accept that
case because it does differ, by reason of the fact that this was not a
busing program resulting from any finding of de jure segregation
from other cases involving busing.

The constitutional defect, if any, of course, in such an initiative
is simply the fact that the people of the State of Washington acting
as a legislature are not the Congress of the United States and there
is no direct reference to their power to act under the 14th amend-
ment, as there is a direct reference to Congress in section 5 of the
14th amendment.
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Senator EASr. Let me ask you one final question. On this matter
of your bill-of attempting to, as you say, create a racially neutral
policy as far as school -smignment is concerned-personally, I
would agree with you, that certainly is the import of Brown v. The
Board. It certainly would be a reasonable reading, in my judgment,
of the equal protection clause of the 14th amendment-a color-
blind standard in terms of school assignment.

But do we not know, as a matter of court and administrative
ruling, that race is and can be considered as a factor in various
areas of dealing with this matter of race relations or dealing with
matters of alleged discrimination based upon race?

I am not saying I buy the argument, but are you prepared to
meet the challenge that, in effect, you would be trying to overcome
Supreme Court rulings via a statutory approach? That is, you are
almost saying, as an act of faith, you wish it were so-that the
Court still adhered on its own terms to Brown v. The Board and a
totally color free standard in the equal protection clause.

But we do know, do we not, as a matter of court ruling, interpre-
tation, and practice, that they have not totally excluded? In short,
they have backed off a bit from Brown v. The Board of Education-
at least what we thought was the standard there, at least what we
thought might have been the standard in the 14th amendment-
and do allow race to be a factor to be considered.

Hence, in trying to eliminate it through statute, are you pre-
pared to answer the critics who say we ought to be amending the
Constitution rather than doing it through the statutory approach.
This is the problem we are encountering with some of the opposi-
tion in the abortion case.

Senator GORTON. Mr. Chairman, as I said in answer to one of
your earlier questions, we considered taking that approach-the
approach which some of the bills take toward Roe v. Wade-and I
decided to back off that approach. And so I think my answer to you
is that we are not attempting directly to reverse Supreme Court
decisions but, to put it more delicately, simply to guide the Su-
preme Court into a slightly different channel.

It is for exactly that reason that it is so necessary for Congress to
make certain factual findings and to have a basis for those factual
findings as a premise to passing this bill or, I think, any other
statute, as opposed to constitutional amendment, on the subject.

You are entirely correct, of course, that the Supreme Court has
said that race is to be taken into account under certain circum-
stances in connection with school assignments.

It has permitted that only in connection with a finding of de jure
segregation-that is No. 1-and, second, only to the extent that it
is necessary to cure the effects of that de jure segregation. It does
not allow a second or a third round after de jure segregation has
been ended simply because housing patterns change.

So that, at the very least, an approach of this sort which would
prohibit any kind of racially conscious school assignments in the
absence of de jure segregation-would make that limitation more
clear.

My own inclination is that that may very well be the law at the
present time, although the Supreme Court has never dealt with
that question directly.

82-289 O-82--2
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As a consequence, however, and because we want to get to the
issue 'f school busing, which I think has failed in every respect, the
key to this bill is section 2(c) which says-and I will read it once
again to indicate very clearly the philosophical and legal approach
which this takes-

In the light of the other findings contained in this section, Congress concludes
that racially conscious assignment of students to schools is not necessary to the
enforcement of the right to be free from purposeful segregation and discrimination
in school assignments. Congress accordingly determines that every student has the
right to have his or her assignment to public school determined in a racially neutral
fashion.

If the first sentence is true-if, in fact, it is not necessary to have
racially conscious assignments to cure school segregation-the
second sentence simply reflects what I am sure the Supreme Court
itself would state to be the case as a matter of right tnder the 14th
amendment.

It is vitally important that that first sentence be properly sup-
ported in the record of any set of proceedings leading to the pas-
sage of a bill such as this.

By the same token, if the first sentence is true, we will not be
reversing Swann. We will not be reversing a single decision of the
U.S. Supreme Court. We will simply be showing that the factual
assertions upon which those cases were based were not valid and
that therefore they are no longer applicable-not reversed, but no
longer applicable.

Senator EAsT. You see-and then I shall be silent-and I do not,
again, wish to be mixing the issues, but i-n the Human Life bill it
is, interestingly, that same kind of approach that is attempted
there-a factual clarification of when life begins. The courts seem
to have been operating on a different premise.

Here, you are hoping that by making a factual determination
you might redirect the court in another direction, which, personal-
ly, I am not quarreling with.

Senator GORTON. I think this has certainly been usable in other
areas.

Senator EAST. If the bill becomes law, we will simply have to
wait and see what the courts' response to it will be. But, in any
case, I do commend you for making the effort to begin this delib-
eration and discussion.

I think the statutory approach is the right one to take, in what-
ever form it might be, before one takes up the more serious prob-
lem of a constitutional amendment.

I have no further questions, so, if you have a final comment,
please go ahead.

Senator GORTON. Mr. Chairman, the last thing I would like to
say is that I hoped to stay and listen to Senator Johnston as well,
who was very, very kind in permitting me to go first.

If he does not mind, at least after the first few minutes, I have a
speech on the Capitol steps at 11 o'clock this morning. So it is not
an, lack of interest in his proposal--- -

Senator EAST. We could recess and go hear that speech.
Senator GORTON. I do not think it would be worth your while.
Senator EAST. Very well. Thank you, Senator. Without objection,

your prepared text will be inserted in the record at this point.
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[The prepared statement of Senator Gorton follows:]

PREPAREDSTATEMENT OF SENATOR SLADE GORTON

Mr. Chairman, I appreciate this opportunity to appear before the Subcommittee. I
want to thank my colleague, Senator Johnston for accommodating to my schedule
by allowing me to be the first speaker this morning.

Two weeks ago today I introduced S. 1147. This morning I would like to tell the
Subcommittee why I introduced that bill and why I believe it offers the best
approach for dealing with the busing issue.
-The thrust of my bill is to recognize the right of every student to have his or her

school assignment determined in a racially neutral fashion. It is just such treat-
ment, I am convinced, that is the promise of the equal protection clause of the 14th
Amendment.

In fact, it is a paradox that so many courts and school boards insist on curing an
evil cause by assigning students to school on the basis of race by assigning students
to schools on the basis of race. At the very least, such a dubious and drastic remedy
should be followed only if there were overwhelming proof that it was an effective
and the only means to solve problems created by unconstitutional segregation.
Neither is the case.

Last week the Subcommittee on the Constitution heard testimony on mandatory
school busing. Appearing before the Subcommittee at that time was Dr. David
Armor. Dr. Armor is a Senior Social Scientist with the Rand Corporation in Santa
Monica, California. Dr. Armor has been involved in a number of school desegrega-
tion cases as an expert witness, including a case concerning the Seattle School
District, which I shall discuss. I hope that this subcommittee will take notice of Dr.
Armor's testimony. I believe it will be particular helpful.

In addition, persuasive testimony on the ineffectiveness of mandatory busing was
also presented by Lino A. Graglia, Professor of Constitutional Law University of
Texas School of Law; and Nathan Glazer, Professor of Education, Harvard.

In 1978, the Seattle School District, in anticipation of a possible desegregation
lawsuit, initiated a mandatory busing plan. In 1978, largely in reponse to the Seattle
plan, the citizens of the State approved Initiative 350 which prohibited the manda-
tory assignment of any public school student to a school other than the nearest or
next nearest to his or her place of residence. The Seattle School District then sought
to have the Initiative declared unconstitutional. As Attorney General of the State, I
was charged with the duty of defending the Initiative. It was nevertheless declared
unconstitutional by the U.S. District Court for the Western District of Washington,
and that decision was recently upheld by a vote of 2-1 by the Ninth Circuit Court of
Appeals. I understand that my successor as Attorney General, the Honorable Ken-
neth 0. Eikenberry, has decided to appeal that decision to the United States
Supreme Court.

My experience in defending the constitutionality of Initiative 350 not only left me
with a feeling of frustration over the way in which the courts acted with such
indifference toward the views of a large majority of people in the State of Washing-
ton, but also convinced me of the futility of busing as a social policy.

These two subjects are equally important. Other expert witnesses have testified
and will testify to the dubious results of the busing experiment. I will concentrate
on its unpopularity and the inevitable results of that unpopularity.

In Washington State, Initiative 350 was passed by an overwhelming 66.3 percent
vote and with a 61.3 percent affirmative vote in Seattle itself. In the most recent
session of the state legislature, there was additional legislative action taken on this
issue. The legislature passed a measure which would prohibit the use of state funds
for mandatory busing programs designed to achieve desegregation. The Governor let
that measure become law without his signature and the matter is now in the
federal courts, having been immediately challenged by the Seattle School District.

In 1979, in California, the voters approved Proposition 1, which prohibits manda-
tory busing to remedy de facto segregation.

Clearly, when the public is given the opportunity to speak on this issue the
majority of those expressing an opinion are against mandatory busing as a method
for achieving segregation. In fact, a plurality of black parents have opposed forced
busing in a number of national polls. This is understandable since it is usually the
minority students who are expected to carry the heaviest burdens in most such
school districts. Recently, in fact, when it became clear that the busing program in
Los Angeles would be ended, the school board invited any student who wanted out
of busing and to go back to their neighborhood school to do so, 7,800 students
immediately dropped busing; 4,300 of those were from minority groups. -
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It is not hard to understand why interest in the public school systems in cities
with mandatory busing seems to be declining. Parents no longer feelthat they have
any control over their childrens' education.

There is no longer a sense of community involvement in the "local" school
because there is no longer a "local" school-'all schools become district schools. At a
time when we should be rebuilding our cities, families with public school children
are leaving them in large numbers.

While not all "white flight" can be attributed to the imposition of mandatory
busing, in most cases about half of the decline in the white student population in
cities where busing has been implemented can be attributed to that fact. Since 1974,
when a busing program was ordered by the federal court for the Boston school
system, that city s white population has declined from 57 percent of the total school
population to 35 percent. Similarly, Denver's white student population has de-
creased from 57 percent to 41 percent, while in Los Angeles there has been a decline
from 37 percent to 24 percent since 1978 alone. In an effort to desegregate in these
cities, the courts and school districts have actually contributed, albeit unintentional-
ly, to segregation. We should not and cannot continue to ask students to bear the
burden of redressing wrongs in which they took no part and which occurred, in
many cases, before they were born. It is time that we turn our attention and our
resources toward improving our schools and the quality of education for all stu-
dents.

There have been several bills introduced this session which attempt to deal with
the busing issue through the vehicle of a constitutional amendment. I am opposed to
any such effort. In my view, a constitutional amendment intended to cure a social
ill should be a remedy of last resort. Amendments should be limited to the enuncia-
tion of broad principles of social policy rather than specific proposals addressed to
what may be a transitory social issue. Moreover, with the exception of H.J. Res. 16,
none of these proposals is, in my mind, sufficient in scope to deal with the problem.
Generally, these bills limit only the federal courts and/or the executive branch from
imposing a mandatory busing plan. They would not prohibit school districts from
implementing their own plan, such as in the case of Seattle; or prohibit state courts,
exercising concurrent jurisdiction to enforce Fourteenth Amendment rights, from
imposing a busing plan. Proposals which attempt to limit the jurisdiction of the
feracourts to hear desegregation cases, are also ill-advised.

The bill which I have introduced, S. 1147, is, in my view, the most suitable
method for putting an end to mandatory busing so that we may get on with the job
of revitalizing our public schools. Very simply, this bill prohibits the assignment of
a student to a public school based upon his or her race. The bill would apply to all
agencies of the executive and judicial branches of both the federal government and
state governments.

The bill is an exercise of Congress' authority under section 5 of the Fourteenth
Amendment. Pursuant to that section, the Congress may "enforce by appropriate
legislation, the provisions of" the Amendment. Appropriate legislation, I am con-
vinced, will be construed by the Supreme Court to include a determination of what
remedies are and are not necessary to the accomplishment of a compelling govern-
mental interest pursuant to the Fourteenth Amendment. S. 1147 will constitute a
congressional finding that busing, when balanced against other societal consider-
ations is not an appropriate remedy in desegregation cases. (One can argue that
since it has not produced results it is not a remedy at all-and, in some cases has
served instead as a catalyst inducing increased segregation.)

Other bills which this subcommittee may have occasion to consider in this context
take the approach of the bill introduced by my colleague Senator Johnston. Such
bills attempt to limit the impact of busing plans by limiting the distance or the
duration of the bus ride. While such an approach is a laudable attempt at a
compromise, I believe it will create as big a problem as the one it attempts to solve.
Courts and school districts will face an enormous task in formulating such plans
and would be constantly liable to attack over the question of precise compliance
with the parameters of any such program.

We should address the busing issue forthrightly and clearly. It is time for Con-
gress to state its position unequivocally. I believe that S. 1147 is constitutionally
sound, will withstand judicial scrutiny and is the proposal which is the least
intrusive upon our judicial and educational institutions.

Senator EAst. Senator Johnston, we certainly welcome you this
morning.

We are also honored to have with us Representative Henson
Moore from Louisiana.
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We are honored to have you both here, gentlemen.
Senator Johnston?
Senator JOHNSTON. Thank you, Mr. Chairman.
Mr. Chairman, S. 528, the Neighborhood School Act, is intro-

duced on behalf of myself and Senators Laxalt, Thurmond, Mc-
Clure, DeConcini, Hollings, and also by my distinguished colleague
from the House, Representative Henson Moore from Louisiana-he
hails from Baton Rouge and is an outstanding Congressman.

He has also to go make a speech this morning, and, if I may, I
would like to defer to him to speak first.

Senator EAST. Fine.
Congressman Moore?

STATEMENT OF HON. W. HENSON MOORE, A U.S.
REPRESENTATIVE FROM THE STATE OF LOUISIANA

Mr. MOORE. Thank you, Mr. Chairman. I appreciate the opportu-
nity to be here before your subcommittee this morning. I appreci-
ate being invited to be here to speak.

I very much appreciate the courtesy extended by the junior
Senator from Louisiana, my good friend Bennett Johnston. This is
really a field he has spent a great deal of time working in. He is
the prime author of this bill, knows its background, and he is an
authority on how it is to be implemented and how it was drawn
and why it was drawn the way it was.

He suggested to me that I might be interested in this bill. His
hometown and my hometown are currently in the throes of this
very social issue of busing.

Certainly, I was interested, looked at the bill, saw great merit in
it, and agreed to sponsor it on the House side, and we have done so
as House bill 2047, the exact companion of Senate bill 528.

What I would briefly like to do this morning is just simply say
that I really think that the problem we are facing today, Mr.
Chairman, is one of abdication by the Congress of a most important
issue and a most important legal problem that we really should
have addressed a long time ago.

I think our citizens in my State of Louisiana are really outdone
with the Congress of the United States-black and white-for not
having done so.

I commend you for holding these hearings. I think this is a
beginning. I commend the Senator from Louisiana for having intro-
duced a bill as that is a beginning.

I am simply here to say that I think this is the only game intown. The Ho of Representatives, to the best of my knowledge,
is not going to address this issue. It sits in an unfavorable Judici-
ary Committee where hearings, in all probability, will not be held
and action will not take place.

If anything is going to be done to finally address this issue, as it
should have been done years ago by the Congress of the United
States, it is going to start right here in, this subcommittee and,
hopefully, progress into markup through your full committee to the
Senate floor, and then maybe we can force some sort of action on
the House side.

I commend you for taking this action and tell you that I really
think that is going to be the only way it is going to be done.
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We have abdicated, as I said before, this issue. To me, it has
become a social issue more than one of education. What we are
talking about today, I think, is simply a social policy of forced
racial mixing, ignoring where people live.

That is being done, not to help education any longer, as desegra-
tion started, and rightfully so. What we are doing now is really just
a social mixing of people against their chosen living patterns.

We ought to take a look at what busing is doing to public
education. I think that is what this bill addresses, that is the
purpose of this hearing.

It is not popular to come out and face this issue one way or the
other. The black constituents are nervous, the white constituents
are nervous, and no matter which decision we take, we wind up
losing political ground and losing political support for having done
SO.

But the point is, the issue needs to be addressed by somebody.
We are leaving this issue to be decided by the Federal courts and
the Justice Department. Mr. Chairman, I think that is really a
very cowardly act on the part of the Congress. We are not doing
that with spending, we are not doing that with any other issue you
can name, but we have done it here, and I think this is a real
mistake.

I think our school systems are in turmoil across the country. We
are finding consent decrees entered in one State that provide for
one type of busing plan, and a consent decree demanded by the
Justice Department and a Federal judge in another part of that
same State offering a different busing formula. It does not seem to
make much sense.

It is about time the Congress looked at this to see if there is
legislation we can pass that addresses the issue.

I want to make one thing abundantly clear at the outset. The
issue, in my mind, and I think the Senator's as well, is not desegre-
gation. That is the law of the land. We support that.

There is a whole new wave of politicians coming out of the
South-and I count myself in that number-and desegregation is
something we support. What we are talking about now is the
survival of public education-quality public education. That is the
issue now, not desegregation.

Busing is merely something that was thought to be an imple-
menting factor of desegregation. I submit it has gone far beyond
that now. It is a social issue of whether we are going to force the
mixing of people beyond where they live and then look at its
impact on education.

I see three basic problems-and I will touch on them very brief-
ly-associated with this policy of busing. One is the white flight.
The whites are leaving the public school systems. Second is the fact
that we are finding a decline in support for public education in my
State-and I think this is probably true around the country. Once
parents remove their children from the public schools, they stop
supporting the taxes on bond issues that support the public schools.
Third is the cost of busing plans to the local school systems. This is
something we are very mindful of this day and time in the Con-
gress of the United States.
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Looking first at white flight-and I do not mean to preempt the
Senator, but the only figures our State has right now happen to be
of his hometown. When busing started in 1974, the school system
was 60 percent white. The white enrollment has now declined by
some 10,000 students and it is believed to still be declining.

Figures from around the Nation show that the experience has
been the same in other parts of the country. In Detroit the system
was 60 percent black in 1970 before desegregation, and now it is
more than 80 percent black.

Actually, in Detroit today, we have the busing of black students
from one black school to another black school, which seems to me
to be somewhat ridiculous. I do not really understand what the
purpose of this type of busing plan is.

We find that in Denver the white population was 64 percent in
the school syster(i in 1969 before busing. In 1978, it was down to 45
percent.

In my own congressional district, I have seen the same thing
happen. I have seen white flight in the rural parishes that were
forced to bus earlier. Now, in the major metropolitan area of Baton
Rouge, the same thing is beginning to happen.

I have seen the springing up of privAte schools where there were
none before, where the people did not have the money for them,
there was no religious motivation for them. There was only one
reason: To escape what they believed to be a deteriorating public
school system.

I have seen parents who do not have the money to send their
kids to private schools make the sacrifices to do so because they've
lost confidence in public schools. The wife goes to work, they
scrimp, they take everything away from their family to save
enough money to send their child to a private school. -

The sad thing is that the private school systems are not funded
as well as the public school systems are. Therefore, we have a
situation in some of the rural parishes I represent where the
private schools are not very good and the public schools are not
either because they don't have full public support. We wind up
with nobody getting the quality education that they once had
before busing was ordered.

The second point I would make concerns the decline in public
support for public schools. In Louisiana, we support our public
schools through bond issues that are levied through property taxes.
We have seen a tremendous decline in the approval rate of those
bond issues since busing has been implemented.

I have two parishes in my congressional district where they have
tried four times to pass bond issues for the public school system
and the voters will not approve the issue, even though the only
high school has burned down. The people will not vote for new
bond issues to rebuild the schools. So we are left with the students
in the public schools going to school in temporary buildings and in
shells of buildings because of lack of public support.

The opinion of the school board association in Louisiana is that
there is no question that there has been a very definite decline in
public support for bond issues to support the public school systems
since busing has begun.
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Part of this, no doubt, is the high rate of taxation American
citizens face today with social security taxes and Federal taxes, but
they are also becoming very skeptical, and they are also becoming
very mad. They are very upset with the public school system, and
they are failing to support public schools for that and for other
reasons, and I think that busing is a big part of that.

Third, there is the cost. At a time when we are having difficulty
in raising money for public schools, at a time when this Congress is
talking about cutting back programs that do affect people in an
effort to save the economy of this country, here we have a program
that is very expensive.

Let me give you some examples. In Dayton, Ohio, in the last 3
years I am told that they have spent some $26.5 million busing
over and above what they spent before busing was ordered. In
Detroit, in 1978, $19.3 million was spent for the court-ordered
busing beyond what they normally spent. In Los Angeles, before
their voluntary program was recently scrapped, they spent $24
million over and above what they normally spent.

And there is additional cost-cost for security. We are finding
that you have to protect the buses-that there have been incidents
where people have actually attacked the buses in the parking lots
and destroyed them. We now have security, high fences, and
guards to guard the buses.

Then there is the gas-the precious consumption of fuel-the
buses themselves, the drivers, the programs, the compounds. All of
this costs money, and we ought to take a look at what we could get
for that money in terms of education.

Recently, I met with President Reagan on several issues, and I
mentioned to him busing and hoped there would be a different
policy coming out of this administration. He told me an interesting
story-that he recently met with Mrs. Brown of the Brown v.
Topeka Board of Education case.

Mrs. Brown is shocked that busing has gone as far as it has, said
the President. It has gone to the point now that her own grandchil-
dren are being bused from the school she wishes them to go to in
their neighborhood to a school someplace else. She was appealing
for a right, a civil right, and that right was won and should have
been won.

Now we are talking about something far beyond that, and she
has her reservations about the value of busing, as, I am pleased to
report, so does the President of the United States.

A woman called my office yesterday in Baton Rouge. She was
looking at the proposed busing plan there. She has four children of
elementary school age. They were all going to go to a school 3
blocks from her home. Under the proposed busing order, her four
children will all go to four different schools, none in her neighbor-
hood. I wonder, and she wonders, exactly what the value is of such
a plan.

I want to repeat: I do not see this issue as black versus white.
Busing has become a buzzword, unfortunately, for those who think
they are bringing back segregation and for those who fear it may
be coming back. That is not the issue. Nobody intends that, least of
all myself and, I think, the Senator from Louisiana.
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What we are talking about is whether or not we are going to
have public education-quality public education. That is the thing
that I feel very strongly about.

I am not sure whether this bill that the Senator has drafted and
I have cosponsored with him is constitutional. I do not know if it
will work constitutionally or not. But I know this: It is a start. And
I know that it is %i bill that you ought to take a look at in your
subcommittee at the drafting stage and a markup stage to see what
we can do.

It may well be constitutional, it may well be a solution to our
problems, and we certainly ought to have the political courage to
stand up and tell blacks and whites alike that the time of dema-
goguery is over. The time of baiting races, black or white, is over.
It is time we looked at the issue of what we are doing to the public
schools, and it is about time we saw if we cannot find some way to
rescue them and find some way to reconcile this issue of busing
versus desegregation in our public schools.

I am very worried that if we really want to return to an elitist
system in our society, as we had in this country in its beginning,
where the landed gentry and the wealthy and the merchant class
will send their kids to very fine private schools and the landed poor
and the not so fortunate will be forced to go to inferior public
schools.

If that is what we want, then do not address the issue. That is
well on its way to happening. It is happening in my congressional
district, in my State, and around the country. If that is what we
want, it is happening.

If what we believe, however, is the fact that every single citizen
of this country is entitled to quality public education, education of
the masses, that it is their right to have that kind of education,
and it is the duty of the Government to provide that kind of
education, then we had better take another look at this busing
issue because that is not what our students today are getting or are
about to get in the eyes of the public and in numerous journals and
reports.

Look right here at this month's issue of the Washingtonian mag-
azine right here in Washington, D.C. You will fid an article
addressing the very subject of the superiority of private schools
over public.

Lord only knows, the public schools my kids go to in Montgom-
ery County, Md., are tremendously funded. The idea that they are
not as good as private schools is something that is mind-boggling.
When you look at areas like the one I come from in Louisiana, the
difference is even greater.

I simply think that it is very timely for this subcommittee and
for the Senate, and hopefully for the House to follow suit under
your leadership, to begin to address the issue of what we are going
to do about the right, and the guarantee of the right to quality
public education. That is what I think is in jeopardy. It has nothing
to do with desegregation any further.

I think it is about time that politicians and various interest
groups stop baiting and stop demagoguery and begin to look at the
issue and what it is doing to the school systems.
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I am a product of public school systems. So is my family. So is
my wife. We have both taught in them. I believe in them. I am
committed to them. What I see happening I cannot believe is in the
best interest of public education. I cannot believe there is any logic
or any research that supports that busing is in the best interest of
public education. I have seen it work just the opposite way in the 7
years I have been privileged to represent my congressional district.

Mr. Chairman, I thank you again for hearing me on these points.
And I very much thank the Senator for bringing this issue to a
head and for allowing me to proceed out of order. His courtesy is
something I have always appreciated, and it is something that I
very much appreciate again today.

Senator EAST. Thank you, Congressman.
The record will be kept open for the purposes that you stated.

We thank you for coming and contributing.
Senator Johnston?

STATEMENT OF HON. J. BENNETT JOHNSTON, A U.S. SENATOR
FROM THE STATE OF LOUISIANA

Senator JOHNSTON. Thank you, Mr. Chairman.
Mr. Chairman, American education is in crisis and Louisiana

schools are in turmoil. This is a crisis, a malady, a turmoil, which
is self-inflicted, which need not have come about. It has been
inflicted on ourselves by our own courts in this country, by mas-
sive, unnecessary, unreasonable court-ordered busing.

In 1971 when the Supreme Court began with what was a very
idealistic experiment with busing, many experts believed that it
would, in fact, result in desegregation of the schools, that it would,
in fact, improve the quality of education, and there were experts at
that time who were so saying.

Instead, the decided weight of opinion from extensive and sophis-
ticated studies taken since that time and with the benefit of experi-
ence shows that it has not resulted in desegregation. To the con-
trary, it has resulted in white flight.

It has not resulted in better education but, to the contrary, has
resulted in lower quality of education, and, as a consequence, the
schools have suffered, the people have suffered, and, most of all,
education has suffered.

Mr. Chairman, we have no intention of turning back the clock,
but we must act and must act now.

Mr. Chairman, I must tell you that on December 10, 1980, on the
floor of the Senate when a bill that I consponsored was up for
consideration and the question was whether to withdraw that bill
because it was threatened with a Presidential veto or whether to
proceed, I finally agreed to withdraw the bill, along with Senator
Thurmond and others, because, frankly, I was given assurances
that we would move quickly on this legislation.

If I may, I would read very quickly. I was having a colloquy with
Senator Thurmond. I said: How quickly can we expect action?
Senator Thurmond:

As early as can be obtained. We appreciate the position of the able Senator from
Louisiana. I assure him we do expect to pursue this matter at the earliest possible
time.
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I further asked Senator Thurmond, and-he said: "If it is referred
to the Judiciary Committee, it will proceed in the highest order."
At another time, he said, "at the earliest possible time.

So here we are, Mr. Chairman, some 6 months later, and I am
finally getting a chance to speak on this bill. I say that not in
criticism of this committee but to urge and underline and empha-
size the fact that we are in crisis in Louisiana.

I have the attorney for some school boards in Louisiana who is
pared to tell you about the extent of this. One of his school
ards met yesterday from 4 to 12 midnight. He ca" ght the 3 a.m.

plane to be here. And they have not resolved the problem yet. That
is in East Baton Rouge Parish.

We must move, Mr. Chairman, and move without delay. I hope
the committee will do so.

Mr. Chairman, I referred to the fact that, since 1971 when we
first began with the Swann case and the Green case-to experiment
with court-ordered busing, we have come a long way in term of
what we know about busing.

First of all, we know, beyond any question, tha' busing has been
rejected in the minds of the American people.

I have a written statement, Mr. Chairman, and I would ask that
that be put into the record. My statement refers to the public
opinion polls.

Public opinion polls have been consistent since 1971. Consistent-
ly, they have shown that the American public, both black and
white, have rejected court-ordered busing.

The percentage of those opposing busing has never fallen below
72 percent. If you will look, for example, at pages 11, 12, 13 of my
statement, you will find that in-1971 in a Gallup poll 77 percent
opposed busing; in Harris in 1972 between 76 and 81 percent,
depending on the formulation of the question, opposed busing; in
Gallup in 1975, 72 percent opposed busing; in a Harris poll in 1976,
81 percent opposed busing; in the Gallup poll in 1981, 72 percent
opposed busing.

It is consistent and clear throughout all of these public opinion
polls that the public opposes busing-those who are subjected to
busing, those who are not subjected to busing, in the North, the
South, the East, and the- West, in California-everywhere, people
oppose busing.

In Boston, after 6 years of court-ordered busing, the Boston Globe
poll of June 2 and 3, 1980, showed, by a 4-to-1 majority, both blacks
and whites said they preferred to improve the schools rather than
bus the children.

Mr. Chairman, a constitutional right cannot depend upon a plebi-
scite of the people. It cannot depend upon a vote of the people
because the Constitution is designed to protect minorities. I quote
these polls, not to say that the constitutional right should be sub-
ject to public opinion, but to emphasize that when it comes to
school desegregation public opinion becomes substance. It becomes
the fact.

To the extent that people drastically and overwhelmingly oppose
court-ordered busing, they vote with their feet and they make it
impossible to make court-ordered busing work. That is precisely
what has happened.
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Mr. Chairman, we hope that after this hearing today we will
have a record that will show what the results of court-ordered
busing are. We have undertaken a massive amount of research on
this question. We have spent, my staff, myself, the Congressional
Research Service, and others, literally hundreds of hours trying to
find every expert in the field who has written or made a study on
the question of the results of court-ordered busing.

I have here, Mr. Chairman, a bibliography, which I would like to
submit into the record, on busing and school integration by the
Congressional Research Service. I would offer this to show the
number of studies and the amount of data that is now available. It
is massive, it is absolutely massive, and I do offer that for the
record.

We have extracted what we consider to be the leading studies on
the subject.

I have this bibliography which I also offer for the record. These
are Xeroxed copies of the leading studies. I offer them for the
record, and I will have to leave it to the good judgment of the
chairman whether to have them all printed.,

I would urge the chairman, to print at least the two-studies by
Armor and by Coleman. The Coleman study I think the chairman
will remember.

Professor Coleman of the University of Chicago, in 1966, made
the initial studies which provided the impetus for busing in the
first place. At that time, he concluded that black children prosper
educationally by virtue of being in a mixed situation. Although his
1966 study did not refer to busing as such, he did refer to the
integrated educational experience.

In his later study on massive busing-his 1976 study-a copy of
which we have here and which I offer for the record, he concluded
that the exact opposite does take place-that it has resulted in
white flight because when a large number of white pupils leave a
public school system, the resultant pupil mix can be so heavily
tilted toward minorities that desegregation is no longer possible.

Mr. Chairman, the David J. Armor study which I referred to
studied court-ordered busing in large school districts and found
what we all know to be the fact, but he found it from an academic,
from a real factfinding point of view-that it has resulted in mas-
sive white flight.

In the majority of these districts, more than one-half of the white
loss over a 6- to 8-year period was due to court-ordered busing.

In large cities-Boston, for example, in 1972, had 57,000 whites.
By 1977, it was down to 29,000 whites-less than half. Of the total
decline, about three-fifths or 16,000 was due to these court orders.

In Los Angeles, between the fall of 1979 when State-mandated
busing was extended and the fall of 1980, white enrollment dropped
by 18,515 students.

In St. Louis, between 1979 and 1980, 21 percent of the nonblack
students left the system.

I urge the subcommittee and the staff to read these studies. I
urge those on the panel who are to follow me to read the studies.

.A bibliography, article, study, letter, and legal analysis submitted by Senator Johnston
appear in the appendix. Other material referred to above is on file with the subcommittee.
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Do not ignore the evidence. It is past time when those who, in the
name of equal rights, in the name of due process, in the name of
equal protection-all of which I am for-can ignore this evidence,
Mr. Chairman. It is overwhelming.

It seems to me that those who are the leaders of the black
community, who are the leaders of the school desegregation move-
ment, ought to come with us and try to fashion a remedy which
will work, one which will achieve the dual purpose of desegregation
and a higher quality of education.

Mr. Chairman, our bill does precisely that. Its main features-
and I will not go into it in great detail-are that, it puts limitations
on time and distance for bus travel.

The time is 15 minutes additional time one way, or 30 minutes
round-trip, over and above the time necessary to get to the school
closest to the place of residence of the student. The distance is 5
miles, so that you can go 15 minutes or 5 miles additional over and
abovo the school closest. Busing could proceed up to that distance.

It prohibits busing where it is likely to result in greater racial
imbalance or result in a net harmful effect to education.

Unfortunately, up to this point, courts with knowledge that their
orders were not going to work-and I am personally familiar with
some orders of that sort-have felt compelled to proceed by the
judgment of the Supreme Court, in effect, and order things that
they knew would not work, they knew would be educationally
unsound. This wQuld prohibit that.

The bill also makes findings based upon the evidence. The evi-
dence has shown that massive, unnecessary, unreasonable long-
distance busing does not work, results in white flights, and deterio-
rates the quality of education. We make findings in this bill to that
effect.

Finally, we allow for suits by the Attorney General under the
Civil Rights Act similar to those that can be brought right now to
enforce desegregation. We would allow the suits to enforce the
limitations on busing.

Mr. Chairman, tne really difficult thing-and I suspect that the
chairman has been persuaded-as you mentioned earlier, you are
persuaded that busing has not worked. You are persuaded that this
evidence cannot be ignored. The question is: What is the appropri-
ate remedy? How far can you go? How far should you go?

In section 5 of the 14th amendment, the key words are that the
Congress may "enforce by appropriate legislation" the equal pro-
tection and due process provisions of the act.

The two leading cases on section 5 are, of course, Katzenbach v.
Morgan relating to the 1965 Voting Rights Act and Oregon v.
Mitchell relating to the 1970 provisions of the Voting Rights Act.

I am sure the chairman is familiar with those two cases. Both of
them stand for broad grants of independent power to the Congress
to determine-or to quote Mr. Brennan-"to determine whether
and what legislation is needed to secure the guarantees of the 14th
amendment.'

The Court has stressed in those cases the fact-finding competence
of the Congress, and it has stressed the broad discretion of the
Congress.
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Mr. Chairman, there is no question that there is language in
both of these cases which fully supports the approach we have
taken in this bill. -

Can I guarantee to this subcommittee that my bill is constitu-
tiona'? Of course not, because I dQ not care how much study a
constitutional scholar does in this field-and I have done consider-
able, and I have talked to many scholars on it-there is no way you
can tell, because there has been no attempt by the Congress up to
this point to restrict the power of the courts using section 5 of the
14th amendment.

Both the Morgan case and Oregon v. Mitchell -constitute an at-
tempt by the Congress to, in effect, broaden the 14th amendment.

To be sure, the language used in both of those cases gives great
comfort both to my bills and to other bills, but we cannot say
precisely how far the Court would go because the Court has not
ruled in this field.

There is another ground, of course, upon which these problems
are attacked. One of them is suggested by Senator Helms in his
bill, which would result in a use of article 1 and article 3 powers to
restrict the jurisdiction of the Court.

Under article 3, of course, the Congress has the power to create
the courts inferior to the Supreme Court and to provide for their
jurisdiction.

The right to create the court implies the power to abolish the
court, and there have been cases on this prerogative. The power to
abolish the court would, it is reasoned, give the power to restrict
enforcement of a right, to provide for an interstitial statement of
the remedy by which the court can or cannot proceed-That-i@, in
effect, the argument of those who would use that approach of
restriction of remedy.

Mr. Chairman, I have come to the conclusion that you cannot
deprive the court totally of the power or of the jurisdiction to order
busing, first, because the 5th amendment, which brings forward
the protections of the 14th amendment, prevents the Federal Gov-
ernment from depriving a person of due process of law or equal
protection of the law, and the Supreme Court has said, in effect,
that these rights are, in effect, due process and equal protection
rights.

Second, there is a respectable body of scholarly opinion, particu-
larly of Professor Rotunda who has written a very interesting
article which I would commend to you on the congressional power
to restrict the jurisdiction of the lower Federal courts and the
problem of school busing. It is a 1976 Law Review article in the
Georgetown Law Review.

His thesis is that the power to abolish courts does not include the
power to engage in what he calls narrow, individualized, intersti-
tial removal of jurisdiction.

Again, we do not know the reach of article 3 powers of the
Congress, nor do-we know the reach of section 5 of the 14th
amendment reach of the powers of the Congress.

What I can tell you is this, Mr. Chairman: Our bill dkes not
abolish all remedies for school desegregation. It does nut even
abolishall remedies for court-ordered busing. What it does is select
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among remedies. It determines what is an appropriate remedy in
light of the fact.

It is as if a doctor had been prescribing 10 aspirins at a time for
a patient and we were able to come in and say 10 aspirins hurts
the patient, if you give him only 2 aspirins it will help make the
patient well. Courts have been overdoing what may, in some cir-
cumstances, be a necessary and in some circumstances be a good.

I believe-by not massively and frontally attacking the jurisdic-
tional basis of the Supreme Court, by selecting among remedies
that which is the most effective remedy to achieve not only quality
education but, most effectively, to desegregate the schools, in light
of this evidence-that this will stand up, Mr. Chairman, and I do
not believe the other approaches-as much as I would like to see
neighborhood schools everywhere-will stand up.

I think it is important that we act, that we act now. I must tell
the chairman that it is my intention, at the earliest reasonable
time, to bring the matter to the floor of the Senate, I hope with the
endorsement of this committee. While I would like to wait for
weeks of in-depth hearings-I really would-I think the record is
overwhelming.

We do not need other experts to come in and tell us it does not
work. We know that. It is written. It is studied. You cannot im-
prove on these kinds of studies.

I hope what we can do is quickly move in this committee to come
to the legal conclusions as to what the best approach is and that
we can join together on what I think is a reasonable approach, and
we can pass this legislation quickly. Education demands it, the
cause of desegregation demands it, and, most especially, the school-
children demand it.

I would be glad to answer any questions you may have.
Senator EAST. Thank you, Senator.
First, allow me to clarify. I fully and completely share, as one

individual, your sense of urgency about the problem, and I, too,
vould hope that we could come up with something at our earliest
possible date.

I am sympathetic to your point that we have had a lot of experi-
ence with this. We have had a lot of study with it. We have ample
polling to indicate sentiments which, as you are rightly saying,
would not dictate the answer exclusively, but it is a factor to
weigh. After all, ultimately you have to have some sensitivity to
public feelings on highly important matters of this kind. You
cannot be totally indifferent to them, at least not in a democratic
society you cannot.

The ingredients are there to take action and, as I said, to move
at the earliest possible date. I certainly want to clarify with you
that I am in complete sympathy with what you are saying. We
intend to move that way.

We, obviously, have a responsibility as a subcommittee, and I do
as chairman, to see that we do justice to the subject, and I know
you would not disagree with that. I am not asking that we have a
colloquy on that, I just wanted to communicate to you my feeling
that you are correct in that assessment. I do not have any quarrel
with that at all.
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Let me move on to an additional point just to get, if I might, for
the record, your reflections on it, as I did with Senator Gorton.

Obviously, you feel the statutory approach is a good one, because
that is what you are doing. Again, I have commended you for your
leadership and your effort there.

What is your general attitude on this consitutional amendment
approach on the busing issue? You have, obviously, some thoughts
on it. I would like to hear those.

Senator JOHNSTON. First of all, Mr. Chairman, I would support a
constitutional amendment properly drawn, but I would not want to
wait for it. It takes too long.

As you will hear from the next witness, the attorney for the
Baton Rouge Parish School Board, we are under orders now, just
entered days ago, that are tearing up our school system. We need
some relief faster than that.

Second, I read section 5 of the 14th amendment giving us the
power and the responsibility to select remedies.

Finally, a constitutional amendment still has to determine what
to do. I think we have determined an appropriate thing to do here.
I would support and vote for a properly drawn constitutional
amendment, but I just think we should proceed quickly and now on
what I believe is an area we have the power to act in.

Senator EAST. You, then, look upon this maybe as an interim
measure. That is, you are not opposed to a constitutional amend-
ment if it appeared down the road that could be obtained or was
appropriate as things evolved. You are not ruling it out with a
statutory approach, but you feel, again, the urgency of the matter
is such that we need some interim relief and this, at least, begins
to move us in that direction.

Senator JOHNSTON. I would not look upon this as interim relief
because I think we have the power to act with respect to school
busing. I think we have that permanent power to do so, although
the limits of that power have not been tested by the courts.

What I am saying is that I think we probably ought to go two-
track so that we do not delay getting relief if the courts should
disagree with what I think is irrefutable logic and should turn this
or other bills down. Then we would at least be well on the way to
the constitutional amendment.

If, on the other hand, this or similar legislation proved effective
and held up in the courts, as I believe it would, then it would make
unnecessary getting the action of the 38 States.

Senator EAST. You prefer, obviously, the more modest statutory
approach to attempt to deal with a very pressing, real problem,
and then the possibility of considering the constitutional amend--
ment if that became necessary further down the road.

I, personally, Senator, have no additional questions. Your materi-
al here will be of great value to us, and so I will not belabor that in
public or at least with the time constrictions that we have because
we have three other gentlemen here that we do want to hear this
morning.

Without objection, your statement will be included in the record
at this point.

[The prepared statement of Senator Johnston follows:]
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PREPARED STATEMENT OF SENATOR J. BENNErr JOHNSTON

The Neighborhood School Act

INTRODUCTION

Mr. Chairman and distinguished members of the Committee, I am indeed pleased
to have the privilege of appearing before you in support of S. 528, the "Neighbor-
hood School Act of 1981", which would place reasonable limits on the amounts of
busing that Federal Courts may order. I believe, and I am prepared to present
evidence to support that belief, that mandatory court-ordered busing, used to excess,
threatens the twin goals of desegregation and quality education.

THE NEIGHBORHOOD SCHOOL ACT

The Neighborhood School Act amends the "all writs" provision of section 1651 of
Title 28 of the United States Code to specify that Congress intends to establish an
exclusive framework for fashioning corrective school desegregation remedies. The
corrective framework applies whether federal courts exercise powers to adjudicate
school discrimination cases under the Constitution, a federal statute or common
law.

There is no dearth of remedies to eliminate the "vestiges" of state-imposed segre-
gation. However, the remedies least likely to guarantee Fourteenth Amendment
rights to students are excessive involuntary assignment and transportation of stu-
dents by court order. The Neighborhood School Act takes three new and unique
approaches to these problems.

First, the Act puts time and distance limitations upon the busing to be ordered by
a court. The total daily time consumed in travel by school bus by any student may
not exceed by thirty minutes the time in travel to the school closest to the student's
residence. In other words, courts would only have authority to require up to fifteen
minutes one way on a school bus over and above the time necessary to get to and
from the school closest to the student's residence.

The bill also puts a distance limitation of 10 miles round trip or five miles one
way as the maximum additional distance beyond the school closest to the student's
residence. Both the time and distance limitations are to be calculated by the route
traveled by the school bus and not on the map.

A second provision of the bill prohibits court-ordered student assignments or
busing where such orders are likely to result in a greater degree of racial imbalance
or a net harmful effect on the quality of education.

The third feature of the bill is authorization of the Attorney General to enforce
the rights guaranteed by the Neighborhood School Act. If a student is bused or
about to be bused in violation of these provisions, the student or his parent can
complain to the Attorney General. If he is financially unable to maintain the legal
proceedings in his own right, the Attorney General is authorized in the name of the

nited States to vindicate his rights to the same extent as he is empowered to do
with respect to school desegregation cases.

Specifically, section 2 of the bill contains a series of Congressional findings rela-
tive to the efficacy of busing as a desegregation remedy and concludes that the
assignment of students to their "neighborhood public school" is the "preferred
method of public school attendance and should be employed to the maximum extent
consistent with the Constitution of'the United States." To implement this congres-
sional policy, section 3 provides that: No court of the United States may order or
issue any writ ordering directly or indirectly any student to the assigned or to be
transported to a public school other than that which is nearest to the student's
residence . . .

An exception to this general prohibition is provided for transportation that is
required by-a student's attendance at a "magnet", vocational, technical, or other
specialized instructional program that is "directly or primarily" related to an "edu-
cational purpose" or that is otherwise "reasonable". A transportation requirement
could not be considered reasonable, however, if alternatives less onerous in terms of
"time in travel, distance, danger, or inconvenience" are available. The cross-district
busing of students would also be-deemed unreasonable, as would a transportation
plan that is "likely" to aggravate "racial imbalance" in the school system, or to
have a "net harmful effect on the quality of education in the public school district."
Most importantly, section 3 would make it unreasonable, and therefore bar the
courts from ordering the transportation of any student that exceeds by thirty
minutes or by ten miles the "total actual time" or "total actual round trip distance'

82-289 0-82--3
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required for a student's attendance at the "public school closest" to his or herresidence.

The Neighborhood School Act relies on Congress' broad powers under section 5 of
the Fourteenth Amendment to provide a framework within which violations of the
Equal Protection Clause may be remedied. As such, the legislation does not preclude
courts from determining whether State action violates the equal protection rights of
individuals as students or from enjoining official policies of school construction or
student assignment that result in the intentional separation of the races. The Act
does not affect the authority of the courts to enforce remedies involving the reas-
signment of students between schools or the reformulations of attendance zones
which do not place a greater burden on any affected child. Other commonly em-
ployed remedies-voluntary student transfers, the establishment of "magnet
schools," and the remedial assignment of faculty and staff would continue to be
available. Simply stated, what the Neighborhood School Act does is to recognize
that conditions of segregation cause by unlawful State action can be effectively
remedied without resort to coercive measures involving extensive reassignment and
transportation of students under court order.

SCOPE OF CONGRESS I POWER UNDER SECTION 5

There can be little doubt that -the Neighborhood School Act is a legitimate
exercise of Congressional prerogatives under § 5 of the Fourteenth Amendment
which affirmatively grants to Congress the power to enforce "by appropriate legisla-
tion" equal protection and due process guarantees. The Court has long recognized
the critical role of Congress in the enforcement of Fourteenth Amendment rights.
The most recent and comprehensive discussions of Congress' § 5 powers are found in
Katzenbach v. Morgan and Oregon v. Mitchell. In Morgan, the Court upheld § 4(e) of
the Voting Rights Act of 1965, which invalidated a New York literacy requirement
for voting as applied to Spanish-speaking Puerto Rican residents, despite the Court's
own earlier refusal to find that State literacy requirements violated equal protec-
tion. Justice Brennan, writing for the majority, characterized § 5 as a broad grant of
independent power to Congress to "determin(e) whether and what legislation is
needed to secure the guarantees of the Fourteenth Amendment." Of particular
significance was the Court's deference to Congress' judgment in framing remedies
for constitutional violations: It was for Congress, as the branch that made this
judgment, to assess and weigh the various conflicting considerations-the risk or
pervasiveness of the discrimination in governmental service, the effectiveness of
eliminating the State restriction on the right to vote as a means of dealing with the
evil, the adequacy or availability of alternative -remedies, and the nature and
significance of the state interest that would be affected by the nullfication of the
English literacy requirement as applied to residents who have successfully complet-
ed the sixth grade in a Puerto Rican school.

The remedial standards in S. 528 could hardly find firmer constitutional support
than in Morgan's broad formulation of Congress' § 5 powers.

Oregon elaborated further on the scope of congressional authority to enforce the
Fourteenth Amendment in a challenge to a provision of the 1970 Voting Rights
Amendments granting 18 year olds the right to vote in State and Federal elections.
While rejecting 5 to 4 the application of the act to State elections, Morgan's
recognition of Congress' power to remedy State denials of equal protection survived
intact. Writing for the Court, Justice Black opined that "(t)o fulfill their goal of
ending racial discrimination and to prevent direct or indirect state legislative en-
croachment on the rights guaranteed by the amendments, the Framers gave Con-
gress power to enforce each of the Civil War Amendments. These enforcement
powers are broad." Similarly, Justice Douglas concluded that "(t)he manner of
enforcement involves discretion; but that discretion is largely entrusted to Congress,
not to the courts." Stressing Congress' superior fact-finding competence, Justices
Brennan, White, and Marshall urged judicial deference to congressional judgn'ents
regarding the "appropriate means" for remedying equal protection violations.

The nature of the judicial process makes it an inappropriate forum for the
determination of complex factual questions of the kind so often involved in constitu-
tional adjudication. Courts, therefore, will overturn a legislative determination of a
factual question only if the legislature's finding is so clearly wrong that it may be
character zed as "arbitrary," "irrational," or "unreasonable."

Finally, Justice Stewart, joined by the Chief Justice and Justice Blackmun, con-
ceded equally broad § 5 powers to Congress to "provide the means of eradicating
situations that amount to a violation of the Equal Protection Clause," and to impose
on the States "remedies that elaborate upon the direct command of the Constitu-
tion."



27

Section 5 of the Fourteenth Amendment and its case law progeny thus provide
clear support for the busing restrictions contained in S. 528. The emphasis in
Morgan and Oregon on Congress' special legislative competence in balancing State
interests against equal protection demands is significant, particularly in light of the
findings in § 2 of the bill. Issues concerning the harms and benefits of busing for
integration purposes certainly qualify as 'complex factual questions" and their
resolution by Congress commands judicial deference. Not only is Congress best
equipped to hold hearings and conduct investigations to determine the facts, it is
best able to "assess and weigh the various conflicting considerations" associated
with busing. A recent study of the bill by the American Law Division of the Library
of Congress reached this same conclusion:

Of significance in evaluating these limits may be the language in the Swann
decision which permits the district courts to deny busing when 'the time or distance
of travel is so great as to risk either the health of the children or significantly
impinge the educational process." The Swann Court also acknowledged that the
fashioning of remedies is a "balancing process" requiring the collection and apprais-
al of. facts and the "weighing of competing interest a seemingly appropriate
occasion under Morgan for Congressional intervention. In addition, busing is only
one remedy among several that have been recognized by both the courts and
Congress to eliminate segregated public schools. Thus, the findings in § 2 of the bill
relative to the harms of busing, particularly if supported by other evidence in
congressional hearings or debate, may comport with the emphasis of Justice Bren-
nan a opinion in Oregon on Congress's superior fact-finding competence, and there-
fore be entitled to judicial deference. By contrast, the dissenters in Morgan found
§ 4(e) of the Voting Rights Act failed to qualify as a remedial measure only because
of the lack of a factual record or legislative findings.

These principles are particularly applicable here where Congress is not attempt-
ing to alter a substantive right under the Equal Protection Clause, but merely
addressing remedies the courts may impose on segregated school districts.

The Neighborhood School Act in no way attempts to "restrict, abrogate, or dilute"
the guarantees of the Equal Protection Clause in a fashion inconsistent with the
Morgan and Oregon rationale. Nor would it result in a dilution of rights recognized
by the Court any more than the expansion of the rights or Puerto Ricans in Morgan
diluted, to some extent, the rights of English-speaking voters. The Act does not in
any way promote the separation of races or the perpetuation of segregated public
schools. Instead, by mandating judicial resort to remedies in the schools, the bill
would effectively expand the rights of privacy and liberty of all students involved.

The Neighborhood School Act is not attempting to prescribe how the Court should
decide a substantive issue. Nor does it purport to bind the Court to a decision based
on an unconstitutional rule of law. S. 528 is entirely neutral on the merits of any
asserted claim of a denial of equal protection effected by segregation. It is only after
a decision is rendered mandating desegregation that the bill becomes operative, and
then only to restrict the use of one remedy among alternative remedies. As stated
by Professor Hart: The denial of any remedy is one thing. . . But the denial of one
remedy while another is left open, or the substitution of one for another, is very
different. It must be plain that Congress had a wide choice in the selection of
remedies, and that a complaint about an action of this kind can rarely be of
constitutional dimension.

Therefore, Congress' constitutionally vested powers to enforce the Fourteenth
Amendment and to regulate the jurisdiction and forms of remedies of the courts of
the United States provide ample support for the restrictions on the use of busing
remedies prescribed by S. 528. Such legislative action, instead of constituting an
intrusion into the judicial domain, is rather a healthy exercise of congressional
powers in the political scheme envisioned by the Constitution. If the protective
system of checks and balances is to retain its vitality in our constitutional system,
congressionally legislated remedies for denials of equal protection must be accorded
substantial deference by the courts. This is particularly true where, as in the case of
S. 528, the enactment is strongly supported by provisions of the Constitution inde-
pendent of the Equal Protection Clause. Congress is uniquely competent to deter-
mine the factors relevant to the right to a desegregated education, and in resolving
the conflicting considerations concerning the scope of remedies. Its judgment as to
necessary restrictions on the use of busing as a remedy should thus be upheld.

BUSING HAS PROVED TO BE AN EXTREMELY UNPOPULAR AND INEFFECTIVE REMEDY

It is not the intent of this bill to turn back the clock. Congress remains committed
to the cause of civil rights and to equal protection of the laws. But in the decade
since busing came into general use as one of several tools for implementing court-
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ordered desegregation, Congress and the American people have learned some things
about schools and our society that we did not know before. A body of information
has been developed through the increasingly sophisticated techniques used by social
scientists in examining our institutions. With this testimony I am submitting a
bibliography prepared by the Congressional Research Service of 501 books and
articles which have appeared on this subject since 1976. In preparation for these
hearings, members of my staff have attempted to familiarize themselves with all
major studies which deal with the issue of mandatory busing; copies of those we
believe to be the most significant are available for your consideration. You can see
from this mass of material that refinements in gathering and interpreting statistics
and designing projection models have brought us to a point in history where, to
paraphrase Marshall McLuhan, the measurement is the messagL: it is becoming
increasingly clear that people perceive mandatory, court-ordered busing as harmful,
both to children and to the concept of quality education, that they act on these
perceptions and that their actions effectively nullify the objective of court orders by
increasing white flight and the resegregation of schools.

FINDINGS OF THE POLLS

If there is a single conclusion which can be drawn from the polls about public
attitudes toward busing, it is that a very large percentage of the American people
opposes it. For example, the same question was asked by the National Opinion
Research Center (NORC) at the University of Chicago yearly between 1970 and
1978. The question read: "In general, do you favor or oppose the busing of (Negro/
Black) and white children from one district to another." The percentage of persons
opposing such busing in this nine year span never dropped below 75 percent. Other
surveys taken over the last decade show a remarkable consistency in attitude:

From the Gallup Poll (October 8-11, 1971)-In general, do you favor or oppose the
busing of Negro and white school children from one school district to another?

Percent

F a vor ....................................................................................................................... 17
O p pose .................................................................................................................... 77

From the Harris Survey (March, May, August 1972)-Would you favor or oppose
busing school children to achieve racial balance?

Fav Oppoe
(percent) (percent)

M a rch ....................................................................................................................................................... 20 7 7
M ay .......................................................................................................................................................... 14 8 1
A ugust ..................................................................................................................................................... 18 16

From the Gallup Poll (November 1974)-I favor busing school children to achieve
better racial balance in schools.

Percent
F a vor ....................................................................................................................... 35
O p pose .................................................................................................................... 65

From the Gallup Poll (May 31, 1975)-Do you favor busing of school children for
the purpose of racial integration or should busing for this purpose be prohibited
through a constitutional amendment?

Percent

F avor ................................................................................. ...................................... 18
P rohibit ................................................................................................................... 72



29

From the Harris Survey (July 8, 1976)-Do you favor or oppose busing children to
schools outside your neighborhood to achieve racial integration?

Favor 0pose
(percent) (percent)

A ll ............................................................................................................................................................ 14 8 1
W h items ...................................................................................................................................................... 9 8 5
B lacks ................................................................................................................................... .................. 3 8 5 1

From the CBS News Poll (August 22, 1978)-What about busing? Has that had a

good effect, a bad effect or no effect at all on the education of the children involved?

(In percent)

ARl Parents White Black

G ood ........................................................................................................ 12 12 9 3 5
B ad .......................................................................................................... 50 48 54 27
N o Eff ect .................................................................................................. 18 20 18 19
Depends .......................................... : ............................................... ... ... 5 4 4 7
No opinion ................................................................................................ 15 10 15 12

From the California Poll (September 21, 1979 for the state of Calif.)-Do you favor
or oppose school busing to achieve racial balance?

(In percent)

Favor strongly Favor Oppose OPPeoratey moderately strongly

S tate ........................................................................................................ 8 10 18 6 0
W hites..................................................................................................... 5 8 19 6 4
B lacks ...................................................................................................... 3 1 19 16 3 2
H ispanics .................................................................................................. 12 12 16 57

From the Gallup Poll (February 5, 1981)-Do you favor or oppose busing to
achieve a better racial balance in the schools?

(In percent)

Favor Oppose No option

N a tiona l ................................................. .......................................................................... 2 2 72 6
W hite ............................................................................................................................... 1 7 78 5
B lack ................................................................................................................................ 6 0 30 10

Boston has experienced six years of court-ordered busing. In the Globe poll of
June 2 and 3, 1980, citizens of Greater Boston were asked: Has court-ordered busing
in Boe+on's public schools generally resulted in better or worse education for black
children?
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{In eet)

Better Worse Not Mh Don't k"~~~ effect Dntko

Greater Boston .................................. . s.......to...... .................................... 17 28 36 19
W hites ...................................................................................................... 16 29 36 19
Blacks (Boston) ...................................................................................... 18 10 56 16

Would you prefer to spend tax money to improve public schools in largely black
neighborhoods, or have black children transported to schools in largely white neigh-
borhoods?

(In percent)

Improve Transport Don't know

Greater Boston ................................................................................................................. 80 10 10
W whites .......................................................... ................................................................... 80 9 11
B lacks .............................................................................................................................. 8 1 9 10

Los Angeles experienced two years of state-mandated busing. In the Los Angeles
Times poll of November 9-13, 1980, Los Angeles residents were asked:

Do you approve or disapprove of forced busing to achieve racial integration?.
Approve: 18 percent. Disapprove: 75 percent. Not sure/refused: 7 percent.
In a special election of November 1979, California voters by a two to one majority

approved an amendment to the California constitution ending state-mandated
busing. You are probably aware that the Supreme Court of California upheld its
constitutionality on. March 11 of this year, and on April 17, the Court of Appeals
permitted local officials to dismantle the busing program in Los Angeles, allowing
children to return to their local schools.

It must be emphasized that most Americans, black and white, support the idea of
equality of educational opportunity. The same polls which indicate the pervasive
dislike of mandatory busing show a high level of support for genuinely integrated
schools, those in which there are substantial opportunities for contact between
majority and minority students.

Gary Orfield, author of the extensive study "Must We Bus?" and himself a
supporter of mandatory busing, concedes that increasing white support for integrat-
ed schools has been a clear pattern in studies of public opinion over the decades. He
specifically cites a series of Gallup Polls done between 1959 and 1975 which indicate
dwindling public opposition, especially in the South during the 1960's, the region
and the period in which massive integration was concentrated. (Gary Orfield. "Must
We Bus? Segregated Schools and National Policy." 1978. p. 109.)

WHITE FLIGHT: THE COLEMAN CONTROVERSY

When a large number of white pupils leaves a public school system, the resultant
pupil mix can be so heavily tilted toward minorities that desegregation is no longer
possible. This is the "white flight" phenomenon identified by Dr. James S. Coleman
and described in his Urban Institute paper Trends in School Segregation 1968-73. It
had long been known that middle-class families had been moving out from the large
older cities into suburbs, leaving urban school districts with increased percentages
of minority students, but Coleman was the first to indicate that school desegregation
contributed significantly to the declining white enrollments in public schools. Ironi-
cally, Coleman's massive 1966 study, the Equal Educational Opportunity Survey
(known as the Coleman Report), had provided the rationale for the use of busing as
a tool to promote desegregation, and proponents of activist desegregation policies
attacked him bitterly. In August of 1975, a Symposium on School Desegregation and
White Flight was convened, funded by the National Institute of Education and
hosted by The Brookings Institution. Although Coleman was a participant, the
papers which emerged from the conference consisted entirely of rebuttals of his
position. Reynolds Parley criticized his findings, and his claim that desegregation
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accelerated white flight was denounced by Robert Green of Michigan State and
Thomas Pettigrew of Harvard who charged that Coleman had been selective in his
choice of school districts and that their own reanalysis revealed no correlation.

There were three major criticisms of Coleman's study: that his conclusions were
invalid because he did not look at enough districts; that "white flight" from central
cities is a long-term phenomenon independent of desegregation; and that desegrega-
tion does not cause it because the same level of loss can be observed in cities
whether or not they have court-ordered desegregation.

The most serious challenge to Coleman s findings was mounted by Christine
Rossell whose own study, she held, demonstrated that school desegregation causes
"little or no significant white flight, even when it is court-ordered and implemented
in large cities." She said that her data contradicted almost every claim Coleman
had made. But Rossell's later and more detailed analyses yielded results consistent
with Coleman's. In fact, both Rossell and Farley have admitted publicly that Cole-
man's original findings were essentially correct; Pettigrew and Green, whose cri-
tique relied heavily on the original Farley and Rossell studies, have not been heard
from. Contrary to popular and even, in some cases, scholarly opinion, Coleman's
1975 report has not been discredited, although the agencies which expeditied publi-
cation of the early critiques, the National Institute for Education, Brookings and the
Harvard Educational Review, have been slow to publicize the later studies establish-
ing his credibility.

WHITE FLIGHT: THE ARMOR STUDY

David J. Armor's 1978 study of court-ordered mandatory desegregation in large
(over 20,000) school districts with a significant minority enrollment uses a demo-
graphic projection technique to estimate what the white enrollment would have
been in the absence of desegregation. Armor found massive white flight: A substan-
tial (double the rate projected as normal) anticipatory effect in the year before
busing was to begin; a first-year effect four times as great; and a long-term effect
four years later of twice the projected rate of loss. In the majority of districts, half
the white loss over a 6-8 year period is due to court-ordered desegregation efforts.
White flight accelerates the "tipping" process by which minorities become the
majority in a school district and desegregation becomes resegregation: "Before the
desegregation action in Boston (1972), there were 57,000 white students but by 1977,
there were only 29,000. Of this total decline of 28,000, about 16,000 (or three fifths)
is attributable to desegregation activities. As a direct result of court-ordered busing,
Boston became a majority black school district in 1975. It is interesting to note, also,
that minority enrollment stopped growing rather suddenly in 1975. . . This shows
that black flight-which has not been studied-may also be a phenomenon in court-
ordered desegregation. . ." David J. Armor. White Flight, Demographic Transition
and the Future of School Desegregation. The Rand Corp. August 1978. p. 24.

Statistics for various school districts undergoing court-ordered desegregation in-
volving some degree of busing show substantial declines in white enrollment. The
Los Angeles Times reported that between the fall of 1979 and the fall of 1980 (when
the Los Angeles desegregation plan was extended to more grades than before), white
enrollment in the Los Angeles school district dropped by 18,515 students or 12.8
percent. Minority enrollment grew by 1.2 percent. (Los Angeles Times, October 2,
1980). St. Louis offers an example of significant white enrollment losses between
1979 and 1980 (when mandatory reassignment of some students began). In the fall of
1979, non-black enrollment was 16,444. By the fall of 1980 that number had dropped
to 13,244, a loss of 21 percent. (Data provided by analyst on the staff of the St. Louis
School Board.)

Armor cautions that the white flight phenomenon comprises more than relocation
of family residence: "... . there are three major processes which can give rise to
white flight from public schools: (1) residential relocation outside the district; (2)
transfer of children from public to private schools; and (3) failure of new area
residents to replace regular outmigrants who are leaving the area for reasons
unrelated to desegregation ... some white flight effects are manifested by the
slowing down of white growth rather than the acceleration of white decline." Armor
(1978) p. 15.

In metropolitan desegregation cases, he indicates, "private school transfers may
well comprise a significant portion of white losses." In my own state of Louisiana, a
court-ordered busing plan last year resulted in the establishment of a private school
in Rapides Parish. Interestingly, the private school has black and white students as
well as black and white teachers.

Armor concludes that "court-ordered desegregation, coupled with normal demo-
graphic trends, is producing increasing ethnic and racial isolation in many larger
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school districts. If this trend is to be stopped or reversed, other remedies need to be
considered."

ALTERNATIVES TO BUSING

Other remedies do exist. Armor, discussing San Diego, states that voluntary
methods worked well in that case, and may offer a viable alternative to busing in
larger cities. Innovative programs, such as the extended day program in the Mary
E. Philips Magnet School in Raleigh, N.C., achieve their purpose of voluntary
integration while meeting the needs of single parents, working couples and their
children. ("Extended Day Program in a Public Elementary School." Children Today.
May-June 1979. p. 6-9)

The polarizing natue of busing plans and their requisite expense deflect attention
and energy from the issue of educational quality. Improving the quality of the
schools may well serve to desegregate those school and their neighborhood, volun-
tarily, more permanently and with less tension, than is possible with pupil reassign-
ment.

In some districts, the desegregation of the schools has not become a principal
objective of either the white or black communities. David L. Kirp, in analyzing the
history of the Oakland (California) school system over the past two decades, found
that the issue of desegregation was handled politically within the district and was
not taken into the courts. "As a result, race and sc cooling politics in Oakland-
including current disinterest in desegregation-reflect the popular will as well as
any politically derived solution may bi said t-do so." ("Race, Schooling and Interest
Politics: The Oakland Story." School Review. August 1979. p. 307) The outcome was
largely a reallocation of mongy and power within the school system, securing for
Oakland's black community a "measure of distributive justice.'

Other urban school districts are seeking to improve their educational facilities,
increase minority hiring and develop magnet schools instead of attempting to deseg-
regate mandatorily student enrollment. "The theory of Atlanta's educational lead-
ers is that equal educational opportunity can be achieved through high quality
education. If they are right, and if they can create the kind of productive, effective
schools that all parents want, the system could become a showplace for urban
American schools and a magnet pulling back the children of those who fled the city
during the past two decades." Diane Ravitch. "The 'White Flight' Controversy.'
Public Interest. Spring 1978. p. 149.

The alternative to mandatory busing for desegregation include the development of
magnet schools (schools established with special programs and curricula designed to
attract students of all races), open enrollment policies, and majority to minority
transfers (students of a majority race at one school are permitted to transfer to
schools where they will be in the minority).

On May 4, 1981, the Department of Justice proposed a plan for desegregating
schools in the city of St. Louis which would reward students who voluntarily
transferred between black inner-city schools and white suburban schools with a free
college education at a state university or college. The proposal tacitly concedes that
further busing and court-ordered desegregation plans would be counterproductive in
producing truly integrated schools in St. Louis.

ALTERNATIVE LEGISLATIVE APPROACHES WILL NOT WORK

Unlike other legislative proposals in the Senate and the House, the Neighborhood
School Act does not run the same constitutional risks.

A. The "Student Freedom of Choice Act"--S. 1005
Senator Helms and others would attempt to give students "freedom of choice" in

selectin_ any school in their public school district, including the school closest to the
student s residence. Senator Helms would do so by limiting the jurisdiction of
federal courts to do otherwise. The operative language of his bill is found in section
1207 as follows: No court of the United States shall have jurisdiction to make any
decision, enter any judgment, or issue any order requiring any school board to make
any change in the acial composition of the student body at any public school or in
any class at any p,blic school to which students are assigned in conformity with a
freedom of choice system...

Article III, section 1, of the Constitution grants the Congress power to create
courts inferior to the Supreme Court and to provide for their jurisdictions. S. 1005
reasons, in effect, that since Congress has the power to create or abolish courts and
to grant, withhold or revoke jurisdiction, it has the lesser power to grant or deny
remedies to Federal courts or to minimally alter some of their equitable remedies,.
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In an exhaustive law review article entitled "Congressional Power to Restrict the

Jurisdiction of the Lower Federal Courts and the Problem of School Busing," 46
Georgetown Law Journal 839 (1976) Professor Ronald D. Rotunda concluded:

Congress asserted power to abolish any or all of the lower federal courts does not
include the authority to engage in narrow, individualized, interstitial removal of
jurisdiction. Because both the due process clause of the Fifth Amendment and
various provisions within Article III restrict congressional power to iimit jurisdic-
tion of the federal courts, the proper test of constitutional rights. Under thi test,
Congress cannot use a jurisdictional limitation to restrict a substantive right. Con-
gessional attempts to prohibit busing only in those cases where Congress thinks the
lower court has erred would violate Article III by imposing a rule of decision on
particular cases. Any broader anti-busing statute would violate the due process
clause of the Fifth Amendment by forbidding busing even when it is the only means
of enforcing the constitutional right to integrated schools.

B. The "Racially Neutral School Assignment Act"--S. 1147
Senator Gorton's bill, the "Racially Neutral School Assignment Act", would ore-

elude any assignment of any student to any school which occurs in a race conscious
manner. In effect, both the school broads and the federal courts would be required
to ignore the race of a student for making school assignments in every circum-
stance. Furthermore, no court could order the assignment of a student to a school
other than a school closest to--the student's residence tnd which provides "an
appropriate grade level and type of education for the student".

Senator Gorton's bill flies in the face of-Swann and a host of other decisions
which established the requirement that school authorities are "clearly charged with
the affirmative duty to take whatever steps might be necessary to convert to a
unitary system in which racial discrimination would be eliminated root and
branch." Swann requires that where there is racial imbalance in public schools
brought about by discriminatory state action that there be race consciousness in
dismantling the dual school system. Swann specifically requires busing where neces-
sary and stated "we find no basis for holding tat the local school authoritites may
not be required to employ bus transportation as one tool of desegregation." 402 U.S.
at 30.

Furthermore, the Court has suggested that the "assignment of students on a
racial basis" is indispensable to the decisions and judgments in desegregation cases.
In McDaniel v Barresi, 402 U.S. 39, 41 (1970), the Court concluded that "(any) other
approach would freeze the status quo that is the very target of all desegregation
processes."

CONCLUSION

Over the past ten years, however, busing has become the judicial instrument of
choice. In many instances courts have issued busing orders which they knew would
not work and which they knew would result in white flight because they felt
compelled by prior decisions to do so.

The studies of Coleman and Armor represent a demographic finding of fact. In
1971, the Supreme Court prescribed a legal remedy, busing, for what it had identi-
fied as a societal malady, a failure to provide equality of educational opportunity.
But the remedy when applied produced a crippling side effect: resegregated public
schools with fewer students overall in attendance. If a doctor were to discover that
the medicine he had given a patient had, instead of curing the patient, produced an
unexpected and serious reaction, he would stop the medication and attempt to find
a safer, more effective treatment. If he didn't change the medication and the patient
died, you can bet that someone would sue him for malpractice.

The medication now being prescribed by the Court for the patient has proven to
cause more harm than the disease itself. Senators Helms and Gorton, on the other
hand, do not prescribe any medication at all for the patient's affliction and prefer
the patient to continue in pain without relief. The Neighborhood School Act, howev-
er, recognizes that medication can in fact relieve the patient's constitutional afflic-
tion. The Act does not prescribe twenty aspirin where only two will heal. In effect,
the Neighborhood School Act acts as a good doctor by prescribing sufficient medica-
tion to give the patient relief, but not too much to kill him.

Nobody is going to sue the Congress for malpractice, but that doesn't lessen our
responsibilities to the American people. A mistake has been made, and now that we
are aware of the damage that has been done, we have an obligation to correct it.

Senator EAST [continuing]. Again, I thank you for coming and
getting us started on this vory critical matter.
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We will leave the record open for matters that you or Repre-
sentative Moore would like to make a permanent part of this
record.

Senator JOHNSTON. Thank you very much, Mr. Chairman.
Senator EAST. Thank you, Senator Johnston.
Now, we will have, in effect, a panel of Mr. John F. Ward of

Baton Rouge, La.-if you will please come forward-Mr. William
Taylor, director of the Center for National Policy Review; and Mr.
John Shattuck of the American Civil Liberties Union.

Gentlemen, I welcome you this morning.
We have Mr. John F. Ward, Jr., an attorney from Baton Rouge,

La. Mr. Ward has had considerable experience with school desegre-
gation litigation, and while he currently represents the school
board in Louisiana he is appearing here this morning as a private
individual, and he is not in any representative capacity.

We also have the pleasure of having Mr. William Taylor, director
of the Center for National Policy Review at Catholic University
Law School. He is an adjunct professor at that law school. He is a
former staff director of the U.S. Commission on Civil Rights, and
he has been actively involved in school desegregation litigation
over the 25 years and is currently representing black plaintiffs or
school boards, both, in litigation.

Finally, we have the pleasure of having Mr. John Shattuck,
legislative director of the American Civil Liberties Union. Both
witnesses are members of the Executive Committee of the National
Leadership Conference on Civil Rights which is made up of 150
religious, civil rights, and other civil organizations.

I welcome all three of you.
If we might-we have done this with other matters, and it some-

what expedites it, I think, for all of us-we would have Mr. Ward
speak, and then Mr. Taylor, then Mr. Shattuck. Or, if you want, we
can reverse the order, gentlemen-Mr. Ward, Mr. Shattuck, Mr.
Taylor-and then, having heard each other's comments, we can get
into a discussion.

I would like to remind you all that your written remarks will be
made a permanent part of the record, so it is not necessary that
you read them. It saves a little money.

If you could, summarize, and make your points as concisely as
you can, again, consistent with making your points. I am not trying
to restrict you in terms of what you can say, but if you can,
summarize your remarks, and then perhaps in the discussion we
can get into things of principal concern to each one of you and I
can become, then, a part of the dialog, and maybe we can develop a
stronger record by doing that rather than reading too much, but if
you want to read some, I would only ask that you do it somewhat
selectively if you could, please.

Mr. Ward, I welcome you. If you would start off this discussion,
we will be grateful.

STATEMENT OF JOHN F. WARD, JR., ATTORNEY,
BATON ROUGE, LA.

Mr. WARD. Thank you, Mr. Chairman.
As you have indicated, I have prepared a brief and very hastily
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prepared statement which I have distributed to your staff. In fact,
it was completed this morning in Senator Johnston's office after I
got here.

I think he has indicated that we were under very difficult time
constraints in being here, and in that connection I would appreci-
ate it if you could also hold the record open with regard to addi-
tional information which we will try to provide the committee,
which Senator Johnston had requested and which we simply, under
the situation in Baton Rouge, have not had time to do.

We have been, since March-well, before that-preparing a plan
under a court order, in a 5-day trial between the Government's
plan and the board's plan, a month-and-a-half of court-ordered
secret negotiations between the parties which were not successful,
and finally a court-ordered--as of May 13-final judgment.

We are under constraint of next Tuesday for a motion for a new
trial, a reconsideration. We had a board meeting last night, and
over 500 people attended, from 4 o'clock until after 12 midnight-
at least, when I left it was still going on-when I left to catch my
plane to come up here-because of the unworkability of the court
order.

As you indicated, I am here simply as a private citizen with some
experience in these matters. I represent East Baton Rouge Parish
School Board. I represented the Rapides Parish School Board. You
might recall some publicity, even up here, on the Buckeye Three
and the Forest Hill mothers-that is Rapides. And I have repre-
sented other school systems over the past 10 years throughout my
State.

I am also general counsel for the Louisiana School Board Associ-
ation, and I am serving my third term as a member of the bard of
directors of the National Council of School Attorneys.

I mention those only to say, not only have I engaged in the
courtroom litigation of these matters, but in the day-to-day at-
tempts of the superintendent, school board members, and their
staffs to successfully implement a court order which the people and
the patrons of their school system refuse to accept. I believe strong-
ly in public education.

Congressman Moore is my Congressman. I am from Baton Rouge
also, but I was born in Senator Johnston's hometown of Shreveport
at the other end of the State.

I went to public schools all over our State-in the little town of
Winnsboro, Monroe, and Shreveport, Senator Johnston's town, and
Baton Rouge-and finally obtained my law degree from LSU.
Three of my four children have graduated from desegregated high
schools in Baton Rouge.

I believe in desegregation. I believe in public education. And I
perceive a very grave danger facing public education due to restric-
tions and requirements that court decisions have drawn out of the
short equal protection clause of the 14th amendment which simply
says that no State-shall deny any person equal protection of the
law. That is simple.

But we moved from Brown, which I do not think anybody dis-
agrees with, that assigning students to schools simply because of
their race, or teachers also, is unconstitutional. I do not think
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anybody would disagree with what the Supreme Court said in
Brown-that we need to overcome what had been done in the past
and we need to do what is necessary to move black children in our
Nation into the mainstream of American life.

But we are not doing that anymore. We are doing just the
opposite because of court orders. We have moved from desegregat-
ing schools to racially balancing schools. That is what most of the
recent court orders since Swann v. Charlotte-Mecklenberg came out.
--That-decision is probably the most cited by different parties for

opposing views of any other decision of the Supreme Court. I cite it,
I quote from it, I use it. If they thought the district court had been
requiring a racial balance in each school as a matter of substantive
constitutional right, they would have reversed.

But today, using Swann as a background, the exports employed
by the Government or by the private plaintiffs to draw desegrega-
tion plans will state in the beginning of their plan that the purpose
of it is to achieve a racial balance in each school.

They call it eliminating the racial identifiable of the school, and
that means coming within a plus or minus 15 percent of the racial
balance in the system as a whole. That is the approach the Govern-
ment's expert took in Rapides. That same expert took the same
approach in East Baton Rouge.

That is not school desegregation, that is racial balancing. You
can call it eliminating-vestiges of a dual system. You can call it
eliminating racially identifiable schools. A rose by any other name
is still a rose, and it is killing public education.

Parents generally, whether they be black or whether they be
white, are used to socializing with functioning schools, churches, et
cetera, in a community within the town that they live in. That is
the normal, natural, American way of life. It is true throughout
our Nation.

Yet, what the courts are doing here in order to attempt to solve
the social problem in this Nation of racial prejudice and racial
discrimination is-placing the burden on the school systems who
cannot do it because the school systems cannot control the people.

We cannot control the parents. We cannot make them stay in
public education as opposed to private, and we cannot make them
stay in this parish as opposed to that parish. And they are leaving
the school systems. And, as Congressman Moore mentioned and
Senator Johnston has mentioned, when they leave the school
system, the school system deteriorates.

Nobody knows from day to day what the next court decision from
on high is going to say. Nobody knows today that, if you get a court
order and that court order says that you now have a unitary
system, 6 months from now or 1 year from now a new decision will
come out and what you thought was unitary was not.

That is what happened to Baton Rouge, for example. In 1970,
Baton Rouge appointed a biracial committee to help it find a
desegregation plan. I think it was the first school system to appoint
voluntarily a biracial committee without a court order.

That biracial committee came up with a plan which it recom-
mended to the school board and which the school board adopted, as
I recall, without making a change. It was adopted by the district
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court, and no appeal was taken by either party. It put us in a pure
neighborhood school system.

Baton Rouge, like many other metropolitan areas, grew from an
older, smaller city located on the river. It can expand only north,
south, and east. It has expanded. It has grown over the years. We
find that our predominantly black schools are located on the west
side of the parish, down along the river in Old Baton Rouge.

The only predominantly one-race white schools we have got are
all the way across the parish. In the middle, from north to south,
the schools are integrated-desegregated-whichever way you want
to call it.

In 1970, the district court declared us to be unitary. When we
went to that neighborhood school plan, those schools became deseg-
regated. Some, which were white schools, have become desegregat-
ed, and they have now converted to black schools, with black
student bodies not faculty.

In 1974, the district court looked at our school system again
under a motion from private plaintiffs, and after examining it and
calling in outside experts to reexamine the system to see if we
were, in fact, unitary, it found that we were. Now, the fifth circuit
tells us we are not.

We now are trying to find out what we can do, hopefully to
change that court order-that is, busing children across the parish
from east to west and west to east, with clusters in that parish.

I have brought some maps. With your permission, I will attempt
to give you graphically some idea of what we are talking about and
the kind of things that Senator Johnston's bill would limit, not
totally prohibit.

This is a map of East Baton Rouge Parish [indicating map]
showing the schools. We operate 113 schools. We have about 65,000
children and about 60 percent white, 40 percent black.

These are our school districts [indicating]. You will note that the
map says "colors not related." That means, if you see two areas of
the same color, it does not mean anything, we have just got more
school districts than we have got colors.

Here is the school. The kids in this blue area go to this school
[indicating]. It is an odd shape because of capacity. You have to
adjust for capacity where your schools are. But these are some of
your old schools-small schools-down close to the Mississippi
River.

That is the old part of Baton Rouge. It has expanded northeast
and southeast and east, all the way out to the other edge of the
map.

Up here, you see this big district. That is undeveloped area. But
you have got kids living up there. It is a big expanse of territory.

Keep that map in mind a minute. Now, let us show you the other
map. This is the court's order that we just got 2 weeks ago [indicat-
ing second map].

On this map, the colors are related. Every time you see the same
color, the children in those areas are going to the same schools.

For example, the orange up here-those two black dots and these
two black dots here-that is a cluster, a noncontiguous cluster. The
children in those four separate geographical areas colored orange
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are going to go to those four schools at the elementary level. That
is an elementary school map.

Do you see the yellow? The children living in those areas colored
yellow are going to go to those schools. Some of the schools are
closed. This order closes 15 of our schools. The only way to do that
is to bus them-to bus them in one grade level from here to here
[indicating] and the other grade level from here to here [indicat-
ing].

You might ask, what is that little yellow piece way out on the
end? Again, you have got to fit capacity. Some of those schools out
on the east were predominantly white school_. That is where most
of our population growth is.

We have put in T buildings because of not having the money or
the space to build additional permanent buildings and to handle
the students that were there. We have put T buildings up-a
normal practice of any school system anywhere in the Nation.

The court order says: "Take away all those T buildings-every
one of them." It limits classroom size to 27 pupils.

This school, La Belle Aire, paired to Greenbriar-I am looking at
the purple now-is clustered with Forest Heights and Glen Oak
Park. The court order says: "Take 200 kids out of La Belle Aire."
That yellow-that is the 200 kids that we have got to remove from
the La Belle Aire school.

The question was asked: Why take them way out there and bus
them all the way over here? Well, if you do not, you bus twice. In
this little area [indicating], it is a commercial park, and there are
no children.

Here is the La Belle Aire school [indicating]. Do you see the
streets all around it? All of these children are within walking
distance of that elementary school. They have never been bused. So
the only place we have got to move the La Belle Aire children out
is out here [indicating], or else we bus these children over here and
then bus these children into here [indicating], which does not make
sense and doubles your busing. You can see the distances in some
of those clusters.

That gives you an idea of what the court orders are doing-the
kind of court orders we are now getting-and those are clustering
and pairing noncontiguous clustering, noncontiguous pairing.

You can get a racial balance. It does not take "an expert to draw
a desegregation plan on the basis on which they are drawing them
today. Any junior high school student halfway good in math can sit
down with a map, the location of the schools, and where the
students live, and their race, and he can draw you a desegregation
plan on paper in a matter of hours.

As Judge Dorkins in Shreveport used to say, "An expert is any-
body with a briefcase that comes from out of town, and that is
about what we face in these cases."

On that map, if Senator Johnston's bill was adopted, I see two
clusters composed of eigbt schools that would be prohibited by his
bill because those students would be transported more than 15
minutes and/or iiore than 5 miles past the school closest to them
in zone one-that-is at the to--still in zone one.

There is another cluster-20, 30, or 40 schools in those clusters
would be prohibited if Senator Johnston's bill were to pass. This
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problem is not just a problem in the South. Look at Philadelphia,
Chicago, New York, and Washington, D.C.
--Look at Chicago, for example. I have talked with one of the

experts that they have employed to help them. Chicago has 450,000
students approximately. It operates 600-and-some-odd schools with
a population of an 80-percent black and 20-percent white student
body.

Their experts tell them, going in: "The best you are going to
come out with is over 250 all-black schools." Well, if 250 all-black
schools are OK simply because of a lack of enough white bodies,
then why are not other all-black or all-white schools also OK
educationally?

Look at the private school system in Chicago. Chicago's public-
school system has approximately 450,000 students. The private
school system has 350,000 students.

I share the sentiments and the fears of Congressman Moore and
Senator Johnston that we are creating in this Nation a two-tiered
school system, one private for those well off enough to afford it and
a public for the poor, and an underfinanced public system.

I went through the public schools, as I indicated. I would not be
here today before you or as a lawyer if it were not for the public
school system because my parents back then could not have afford-
ed private schools.

As I said in my statement, and as an anonymous writer once
said, "Public education is like the dew from the heavens it falls on
rich and poor alike," and we must protect it, and it is being hurt
badly.

This chart, which I am going to put into evidence, which I just
referred to-I had very hastily had our people in Baton Rouge take
Senator Johnston's bill and apply his 15-minute, 5-mile limitation
to the court's plan. I would like to file this in the record.'

It gives you the number of schools to which children are being
bused more than 15 minutes, more than 5 miles past the schools
that are closest to them.

By the way, this is only the elementary schools. The court de-
ferred the secondary problem, although at the secondary level the

-court says that when we implement it next year he is going to take
our-we have a K-5 elementary; 6, 7, and 8 middle school; and a 9
through 12 high school-a fairly normal configuration for a school
system.

His plan takes our 6, 7, and 8 middle schools or junior highs and
turns each one of them into a center-a 6th grade center, a 7th
grade center, and an 8th grade center-which means that a child
will go to five different schools between the 6th grade and the 12th
grade.

I know I have taken a good bit of time, and probably more than I
should. Let me mention briefly Rapides. There, the fifth circuit just
affirmed Judge Scott in a plan which is designed to racially bal-
ance. It creates some centers. It has got bus routes in it of 30 or 40
miles that the children are being bused.

I The chart is kept on file with the committee.
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They did ask him to look again at reopening of the Forest Hill
School. They have lost, out of some 25,000 students, about 2,000 in
the 1 year that that order has been in effect.

They have had to buy 23 additional buses in order to handle the
additional busing in their court order. Their buses now travel
about 2,700 miles per day more than they did before the order.

In other school systems in Louisiana-some are smaller, rural
systems-the busing problem is different in a small, rural system,
but the thing that concerns me is our metropolitan areas where
the problem is the most serious, and they are getting hurt the
worst.

When we tried our Baton Rouge case, the assistant superintend-
ent for the Houston Independent School District testified. He is in
charge of their magnet school program. He testified that the kind
of pairing plan that we are looking at in Baton Rouge caused them
to lose some 10,000 to 15,000 students, and the court ultimately had
to come back and unpair the pairs because they wound up busing
black kids from a previously all-black school to another all-black
school.

He considers pairing, clustering, and busing as obsolete tools of
desegregation and that magnet schools and voluntarily help from
the community itself by giving them programs that parents of both
races will be attracted to is the solution for the future.

As to the danger, I would leave you with just one thought. The
best summation of the problem that I know is from the language of
Judge Clark of the Fifth Circuit Court of Appeals in the Atlanta
case, Calhoun v. Cook in 1975, when he says-and I quote:

Since 1958, when this school desegregation suit was filed, the winds of legal effort
have driven wave after wave of judicial rhetoric against the patterns of the Atlanta
public school system. Today, hindsight highlights the resulting erosion, revealing
that every judicial design for achieving racial desegregation in this system has
failed. A totally segregated system which contained 115,000 pupils in 1958 has
mutated to a substantially segregated system serving only 80,000 students today. A
system with a 70-percent white pupil majority when the litigation began has now
become a district in which more than 85 percent of the students are black. Out of
148 schools in the city's system--

This was in 1975--
Atlanta-still operates 92 schools with student bodies which are over 90 percent

black.
We support Senator Johnston's bill. We respectfully suggest that

anything this Congress can do in your findings to tell the courts
that the remedies they are applying are not only not achieving
what they hope to achieve-they are blocks to them, they are
increasing racial prejudice where it probably did not even exist
before and creating it where it never existed before, and they are
ruining public education systems all over the Nation in doing it.

Thank you, Mr. Chairman. I appreciate the opportunity to speak.
[The prepared statement of Mr. Ward follows:]

PREPARED STATEMENT OF JOHN F. WARD, JR.

Chairman East and Members of the Committee: My purpose in testifying before
your Committee today, at the invitation of my Senator, the Honorable J. Bennett
Johnston of Louisiana, in support of Senate Bill 528 is to make this committee
aware of a very real danger to public education in our nation due to recent decisions
of our Federal Courts. -
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My perception of this ever increasing danger to public education is based upon my
experience as an attorney who has represented many local school systems in Louisi-
ana in desegregation litigation over the past ten to fifteen years. I have not only
represented school systems in court room litigation, I have also been involved with
Louisiana school systems in the day-by-day effort to successfully implement court
ordered desegregation plans which the people in those communities have not accept-
ed.

I am General Counsel for the East Baton Rouge Parish School Board which
recently received a new busing Court order. I am also General Counsel for the
Louisiana School Boards Association and through that organization I have assisted
numerous other school systems with desegregation problems. During the past ten
years, I have also served as special counsel with regard to desegregation problems
and litigation in many other school systems in my state, including Rapides Parish
which also was recently placed under a busing court order.

These Louisiana school systems range in size, with respect to population, from
small rural parishes such as DeSoto, Red River, East Feliciana and Pointe Coupee to
the larger metropolitan type school systems such as Lafayette, Monroe and East
Baton Rouge. In comparison, Rapides Parish is more of a combination of a rural
farming area and a metropolitan area. The city of Alexandria, Louisiana, is a part
of the parish and a part of its school system.

In addition to assisting professional educators, superintendents of schools, etc. and
elected citizen members of school boards, both black and white, in their attempts to
solve the very difficult problem of eliminating racial prejudice and racial discrimi-
nation in our Nation, I have also consulted with attorneys, school superintendents
and school board members from other states and school systems, including Houston,
Texas; New Orleans, Louisiana; Montgomery, Alabama; Memphis, Tennessee; and
St. Louis, Missouri.

I- am presently serving my third term as a member of the Board of Directors of
the National Council of School Attorneys, which is an affiliate of the National
School Boards Association. In that capacity, I have also discussed basing problems
with attorneys from school systems across the nation including states such as
Michigan, California, Illinois and several others.

It is with that background of knowledge and experience that I appear before you
today in support of Senate Bill 528 by Senators Johnston, Laxalt and others. I
support the concept and purpose of Senate Bill 528, because of the danger I perceive
to public education in our Nation due to unnecessary Federal Court requirements
on public school systems which this Bill would attempt to limit and because of my
strong personal belief in public education. I have an absolute conviction that a first-
rate, top-flight, public education system is essential to the welfare and survival of
this nation and that such a system can best be provided by the states and local
governments.

An anonymous writer once said, "public education is like the dew from the
heavens, it falls on rich and poor alike.' That is why public education must survive,
must be nurtured, must be protected, and must be improved. This Bill I believe, will
assist in doing that.

I come before you today as a citizen of one of our fifty (50) states who has
managed as an attorney to provide reasonably well for his family, and who has seen
three of his four children graduate from desegregated public schools in Baton
Rouge, Louisiana. I can say to you, members of the committee, that had there not
been a public education system in my state when I was going to school, I would
probably not be here before you today. I would probably not even be a lawyer. I
attended public schools virtually #11 over my state in the small towns of Winnsboro,
La.; West Monroe, La.; and the city of Shreveport, La.; and Baton Rouge, La.; West
Monroe, La.; and the city of Shreveport, La.; and Baton Rouge, La.; before attending
Louisiana State University and obtaining my Law degree.

I know these little personal facts may appear totally unimportant with regard to
this Bill and I recite them for only two purposes. One, to emphasize that the public
education systems in America over the past years have provided all of our children
with excellent educations. And secondly, and more importantly, that I would not be
here today were it not for that public school system. When I was coming up, my
parents could not have afforded to send me to private schools. They would have
tried. They would have scrimped and scraped and done without almost everything
to see that their children were educated. I doubt though, that back then, they could
have done it. And they were better off financially than others.

Public education is like the dew from the heavens, it falls on rich and poor alike.
I am here today simply because the federal judiciary has tried to solve the

national social problem of racial prejudice and racial discrimination by placing the
burden of solving that problem on public education and public school systems

82-289 0-82---4
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through judicial legislation. No one today, or at least very few, would disagree with
the Supreme Court's decision in Brown v. Board of Education of Topeka, Kansas,
347 U.S. 483 which held that th- assignment of children and teachers to schools
simply because of their race violated the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution. No one today can disagree with the
admonition of that decision that we must do what is necessary to bring black
children "into the mainstream of American life." But-and although the states and
local communities throughout our Nation, may have been slow to "grasp the this-
tle" and find reasonable ways to accomplish that simple purpose-there is no excuse
for the tearing asunder of local communities and local school systems with the
chaotic busing requirements placed on public education by the federal judiciary
which commenced in the early 1970's.

The most often cited decision in this regard is the Supreme Court's decision in
Swann v. Charlotte-Mecklenberg Board of Education, 402 U.S. 1 (1971), rendered in
April 1971. This decision seems to hold that racial balancing of the student body in
every school is not only not required, but actually prohibited, by the Constitution as
the court said: ". .. If we were to read the holding of the District Court to require,
as a matter of substantive constitutional right, any particular degree of racial
balance or mixing that approach would be disapproved and we would be obliged to
reverse. The constitutional command to desegregate schools does not mean theft
every school in every community must always reflect the racial composition of the
school system as a whole."

However, other language in that same decision has resulted in private plaintiffs,
the Justice Department, and some Courts of Appeal requiring virtually and exactly
that. For example, the Court also states in that same decision: "We see therefore
that the use made of mathematical ratios was no more than a starting point in the
process of shaping a remedy, rather than an inflexible requirement... Awareness
of the racial composition of the whole school system is likely to be a useful starting
point in shaping a remedy to correct past constitutional violations. In sum, the very
limited use made of mathematical ratios was within the equitable remedial discre-
tion of the District Court."

The Court then also discussed the existence of, and need to eliminate, so-called"one-race schools" or "racially identifiable schools".
Although the Supreme Court in Swann specifically recognized "... the familiar

phenomenon that in metropolitan areas minority groups are often found concentrat-
ed in one part of the city ... and that . .. in some circumstances certain schools
may remain all or largely of one race until new schools can be provided or neighbor-
hood patterns changed . . .", the Court also indicated that such schools should be
regarded with suspicion and again, this language, has been interpreted and expand-
ed by private plaintiffs, the Justice Department, and lower federal courts so as to
require the virtual elimination of racially identifiable schools and the requiring of
racial balances in virtually all schools. It has not reached the point in the last few
years, that so-called "experts" in drawing school desegregation plans for the govern-
ment and private plaintiffs admit, at the outset, thut their purpose is either to
achieve a racial balance in each school, or to at leasi bring the racial balance of
each student body within a plus or minus 15 percent of the racial balance in the
school sytem as a whole. This is the case with the Federal Government's experts in

.both Rapides Parish and East Baton Rouge.
This kind of thinking and court orders have already had disastrous results in

cities such as Houston, Texas and Dallas, Texas; Atlanta, Georgia; New Orleans,
Louisiana; Dayton, Ohio; Columbus, Ohio; Los Angeles, California; Cleveland, Ohio;
and many others. Alexandria, Louisiana has presently lost 2,000 children out of
approximately 24,000 total students in less than one year of operation under such a
court order. Baton Rouge, Louisiana is presently faced with having to implement
such a court order next September.

As these are two of the most recent such court orders, I have brought with me
today some statistics and maps with regard to these two school systems for submis-
sion with my statement whichI will now use and attempt to briefly show you some
of the problems which hopefully this bill can eliminate.

In explaining these maps and statistics, I might acquaint you briefly with some of
the terms which I will be using and which are consistently used by the lawyers, the
courts and the so-called desegregation experts. They use such terms as "removing
the vestiges of the dual system, rezoning, creating corridors, creating islands, pair-
ing, clustering, and non-contiguous pairing and clustering." Very seldom do they
talk about "let s bus these children from here over there'. No matter which terms
they use, they are basically referring to taking children, both black and white, away
from their normal neighborhood and normal neighborhood school and busing those
children varying distances to some other school in the school system, and usually
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over the objections of the parents of those students, and even though some of those
children were within walking distance of their original school.

CONCLUSION

Although we noted heretofore that the Supreme Court as a whole has recognized
the phenomenon of ethnic residental preference and residential racial isolation as
being a problem, particulary in the metropolitian areas of our nation, the Court as a
whole has apparently ignored the difficulties and vertual impossibilities which the
residential racial isolation causes school systems in desegregating schools. So far,
only three Justices, Justice Powell, Justice Rehnquist, and Justice Stewart have
indicated grave concern with this problem and have recognized that school systems
should not be held responsible for that residential racial isolation.

For example"; we find the following comments by Justice Powell in his concurring
opinion in Austin Independent School District v. United States, 429 U.S. 990, 50 L.
Ed. 2d 603, 97 S. Ct. 517 (1977) where we find him noting that,

The principle cause of racial and ethnic imbalance in urban public
schools and across the country-north and south-is the imbalance in residen-
tial patterns.

and that
Such residential patterns are typically beyond the control of school

authorities. For example, discrimination in housing-whether public or pri-
vate-cannot be attributed to school authorities..

and further that,
"... Economic pressures and voluntary preferences are the primary determi-

nants or residential patterns..."
In conclusion, I can think of no better concise summation of the problem than the

language of Judge Clark of the Fifth Circuit Court of Appeals in the 1975 decision of
that court in the Atlanta case, Calhoun v. Cook, 522 F. 2d 717, rehearing and
rehearing en banc denied, 525 F. 2d- 1203, where he said, with respect to the
desegregation process in Atlanta,

Since 1958 when this school desegregation suit was filed, the winds of legal
effort have driven wave after wave of judicial rhetoric against the patrons of
the Atlanta public school system. Today hindsight highlights of the resulting
erosion, revealing that every judicial design for achieving racial desegregation
in this system has failed. A totally segregated system which contained 115,000
pupils in 1958 has mutated to a substantially segregated system serving only
80,000 students today. A system with a 70 percent white pupil majority when
the litigation began has now become a district in which more than 85 percent of
the students are black.

"Out of 148 schools in the city system, Atlanta still operates 92 schools with
student bodies which are over 90 percent black."

Every metropolitan area of our nation is faced with this type of result to their
school systems under such court ordered busing plans. I am hopeful that this
Congress, the elected representative of the people, will pass Senate Bill 528 and give
the courts some guidance as to the error of the remedies which the Courts have
ordered.

Senator EAST. Thank you, Mr. Ward.
Mr. Shattuck?

STATEMENT OF JOHN SHATTUCK, ATTORNEY, LEGISLATIVE -
DIRECTOR, AMERICAN CIVIL LIBERTIES UNION

Mr. SHArWUCK. Thank you, Mr. Chairman. I am grateful for this
opportunity to appear before the subcommittee to address an issue
of substantial importance to two organizations which I represent.

I am the national legislative director of the American Civil Lib-
erties Union, as you noted. I am also a member of the executive
committee of the Leadership Conference on Civil Rights, which is a
national coalition of some 150 religious, civil rights, civic, and other
organizations committed to promoting equality of opportunity in
matters of education, housing, employment, and other fundamental
aspects of life.
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Appearing with me this morning, as you also noted, is William
Taylor, another member of the Leadership Conference executive
committee and a national expert on school desegregation issues.

I will speak briefly on the court jurisdiction aspects of the legis-
lation before the subcommittee, and Mr. Taylor will then speak, to
the school desegregation issue, which is very closely related.

Both the American Civil Liberties Union and the Leadership
Conference on Civil Rights oppose any legislation that would de-
prive the Federal courts of jurisdiction to issue remedies in cases
involving constitutional claims to the extent that the Supreme
Court has already held that such remedies are constitutionally
required.

In our view, any legislation of this kind, but particularly the
legislation before the subcommittee, would be unconstitutional be-
cause it would enlist the Federal courts and even the Supreme
Court as an active instrument in the violation of constitutional
rights, notably in the violation of the right to be free from racial
discrimination.

The two bills pending before the subcommittee, S. 528 introduced
by Senator Johnston, and S. 1147 introduced by Senator Gorton,
both suffer from this fatal defect.

S. 528 would prohibit any court of the United States from issuing
any writ ordering directly or indirectly any student to be assigned
or transferred to a public school other than that which is nearest
to the student's residence unless certain very sharply delineated
criteria are met.

Senator Gorton's bill would extend this jurisdictional bar to
State as well as Federal courts and would contain no exceptions at
all.

In our view, the plain effect of both of these bills would be to
prohibit or drastically restrict judicial factfinding and remedial
power in cases involving claims of racial discrimination in public
school systems.

The subcommittee has heard a good deal this morning about the
question of busing-busing, more generically defined by the courts.
Pupil assignment and transportation are remedies that the Federal
courts order, and have ordered, and are continuing to order to
correct clear, unconstitutional racial discrimination in the public
schools.

Both of the bills are directed at these remedies, and they differ
from other bills concerning Federal court jurisdiction that are
pending before the subcommittee in that they purport to limit only
the relief that Federal courts can give for certain constitutional
violations and not the court's ability to decide whether there was a
violation in the first instance.

We do not believe that that distinction is significant because the
Supreme Court has ruled that pupil assignment and transportation
are sometimes the only remedies that will correct certain viola-
tions of the 14th amendment.

For this reason, the frustration or denial of court-ordered reme-
dies for school segregation cannot be distinguished from the frus-
tration or denial of basic rights under the 14th amendment.

The fact is, as you know, Mr. Chairman, in a 1971 decision the
Supreme Court struck down a State statute imposing an absolute
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prohibition on the assignment or transportation of any student on
grounds of race to bring about racial balance, a statute very simi-
lar to both bills before the subcommittee.

The Court said that this ban "would inescapably operate to ob-
struct the remedies granted in earlier cases involving the public
schools of Charlotte-Mecklenburg," and noted that because "bus
transportation has long been an integral part of all public educa-
tional systems, it is unlikely that a truly effective remedy could be
devised without continued reliance on it."

Mr. Chairman, if a State antibusing statute violates the 14th
amendment, as the Supreme Court says, when it operates to hinder
vindication of Federal constitutional guarantees, it is difficult to
conclude that a congressional statute achieving the same result
possibly could be found constitutional.

The net effects of the two bills before you would be to ban any -
Federal court, including the Supreme Court, and any State court,
in the case of Senator Gorton's bill, from issuing any remedy which
the Supreme Court has held constitutionally required when no
other remedy is adequate to correct the constitutional violation
which the Court has found after there has been a full and substan-
tial litigation of that issue before the Court.

If adopted, this approach to court jurisdiction in this area and
many others would begin to undermine our entire system of judi-
cial protection of constitutional rights.

We agree on this essential point, which we think is the core of
the court jurisdiction issue, with the testimony that you heard
yesterday, before the Constitution Subcommittee, from Prof. Wil-
liam Van Alstyne of Duke University Law School.

He said:
Congress does, of course, have great latitude and respect for the furnishing of

legal remedies, but in no case may it so reduce remedies to such an extent that, in
the Court's own view, its inability to furnish such remedies is essentially not
different than to make the prevailing party the losing party instead. In brief,
minimal remedies imperative to the very substance of a constitutional right may
not be forbidden under the claim of the exceptions or regulations clause of the
Constitution.

Our position on the general question of congressional power to
regulate Federal court jurisdiction is set forth extensively in testi-
mony delivered on behalf of the American Civil Liberties Union by-
Prof. Telford Taylor before the Constitution Subcommittee on May
20. I would ask, with your permission, Mr. Chairman, that that be
included within the record of these proceedings.

Senator EAST. Without objection, it will be included in the record-
at this point.

[The prepared statement and letters of Professor Taylor, submit-
ted by Mr. Shattuck, follow:]
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STATEMENT OF TELFORD TAYLOR

ON BEHALF OF THE AMERICAN CIVIL LIBERTIES UNION

before the

SUBCOMMITTEE ON THE CONSTITUTION
JUDICIARY COMMITTEE

My name is Telford Taylor. I am a lawyer, admitted

to practice in the District of Columbia, New York State, and various

federal courts including the Supreme Court of the United States. I

have been at the bar for 47 years, first as a federal government

attorney (1933-42), and since 1952-as a private practioner. In

recent years I have been principally occupied with law school

instruction, and have conducted classes and seminars at the

Yale, Columbia, Harvard, University of Colorado, and Benjamin

Cardozo Law Schools. I am presently Nash Professor Emeritus at the

Columbia Law School and Kaiser Professor of Constitutional Law

at the Cardozo Law School.

Throughout these years I have been primarily concerned with

federal, including federal constitutional, law, and I have conducted

classes in constitutional law at all of the above-named institutions,

and in every year since 1963.

I am appearing here on behalf of the American Civil

Liberties Union, in order to discuss the extent of congressional

power over federal court jurisdiction. I am aware that there are a

number of pending bills which withdraw court jurisdiction in a

vaEriety of ways. But I believe it would be most helpful if I focus

my testimony on one of the most narrowly drawn bills, since what I

have to say about it will apply a fortiori to bills which will

withdraw even more jurisdiction. So I will direct my remarks to

S. 158, introduced by Senator Helms, which undertakes to withdraw

from the lower federal courts jurisdiction to issue injunctions

and declaratory judgments in cases involving state laws which

prohibit or limit the performance of abortions. I share with the
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ACLU the view that this provision, if enacted into law, would be

unconstitutional. But I am not a member of or bound by the

views of the ACLU, and the particular contents of this statement

do not necessarily reflect their opinions.

1. Congress and the Inferior Federal Courts

My opposition to the jurisdictional provisions of S.158 is not

based upon a narrow view of Congressional power in this field. The Supreme

Court has explicitly recognized that Congress has "plenary control over the

jurisdiction of the federal courts." Bro. of R. Trainmen v. Toledo, P. & W.

R. Co., 321 U.S. 50, 63-64 (1944). This is in accord with the history and

language of Article III of the Constitution, Section I of which vests the

judicial power in the Supreme Court "and in such inferior Courts as the Congress

may from time to time ordain and establish." It is generally understood that

this wording embodied a compromise between those among the framers who

favored and those who opposed establishment of a federal court system. Thus

the decision between the two alternatives was not mandated by the Constitution

itself, and it was left up to-Congress to handle by statute.

It thus appears that it would have been entirely constitutional

for Congress to establish no "inferior" federal courts at all. And although

the First Congress did in fact establish the district and circuit courts, the

First Judiciary Act gave them a range of jurisdiction which, by today's standards,

was very narrow.

Accordingly, if we were to look to the intentions of the framers,

Congress could constitutionally conclude and legislate extensive curtailment,

or even abolition, of inferior federal court jurisdiction. Of course, from

a practical standpoint, a decision not to make inferior federal courts in 1791:

would have been quite different from a decision to abolish them in 1981, after

we have had federal courts for nearly two centuries, and after more than a

century during which they have become a major part of the nation's judicial

machinery. These practical considerations have led one commentator to

conclude that: "Abolition of the lower federal courts is no longer consti-

tutionally permissible . . . . the jurisdiction of these courts is not a matter
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solely within the discretion of Congress." Eisenberg, Congressional Authority

to Restrict Lower Federal Court Jurisdiction, 83 Yale L.J. 498 (1974).

While I think all would agree that today the abolition of the lower

federal courts, or deep inroads into Lheir jurisdiction, would be extremely

unwise, and indeed destructively revolutionary, of course S.158 is,

quantitatively, a very limited withdrawal. My opposition to it, and my con-

clusion that it is unconstitutional, does not rest upon the proposition that

there are quantitative constitutional limits on Congressional power over

inferior federal court jurisdiction. That power is, as stated by the Supreme

Court, "plenary," like, for example, Congressional power to regulate interstate

commne rce.

2. Constitutional Limitations on Congressional Power

But to say that Congressional power over lower federal court

jurisdiction is "plenary" does not mean that it is immune from the general

limitations on Congressional power found elsewhere in the Constitution,

including the several amendments. Congress specifies the jurisdiction by

enacting statutes, and those statutes are no more immune from constitutional

scrutiny than any others.

The Congressional power over interstate commerce is so ample that,

despite the enormous proliferation of federal legislation, not since 1936 has

a federal regulation of commerce been held unconstitutional. Yet nothing is

better settled than that this power is subject to constitutional limitations

such as the First Amendment and the due process clause of the Fifth Amendment.

Were Congress to enact statutes forbidding interstate carriers to transport

literature reflecting a particular political persuasion, or goods oyned by

members of a particular race or adherents of a religion, these statutes would

undeniably be regulations of interstate commerce, but they would be constitu-

tionally invalid under the First or Fifth Amendments.

The same principle applies to the exercise of Congressional power

under Article III. A statute withdrawing from the federal courts jurisdiction

to issue injunctions at the suit of individuals identified with particular

political, racial, or religious groups would be manifestly unconstitutional
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under those same amendments.

These conclusions, I believe, follow inevitably from the language

and structure of the Constitution. See Louisville Joint Stock Land Bank v.

Radford, 295 U.S. 555, 589 (1935): "The bankruptcy power, like the other

great substantive powers, is subject to the Fifth Amendment." That there-are

few precedents in the jurisdictional field is, therefore, hardly surprising.

But sufficient precedent is not lacking, for the foregoing conclusions are

amply and explicitly supported by the decision and opinion in United States

v. Klein, 13 Wall. 128 (1872). In that case, the Court of Claims had been

-given jurisdiction to determine, subject to Supreme Court review, claims to

recover property taken by military action during the War Between the States.

Some such claimants had been adherents of the Confederacy, but had subse-

quently taken amnesty oaths pursuant to President Lincoln's pardon proclamation.

With the purpose of barring such claimants from recovery, Congress in 1870

passed a statute which provided that, if in any such case the claimant

relied upon a presidential pardon as proof of eligibility, the Court of

Claims or the Supreme Couit-(as the case might be) should have no further

jurisdiction, and should dismiss the claim for want of jurisdiction.

In the Klein case, involving such a claim, the Supreme Court held

the 1870 statute unconstitutional, saying that it was not "an exercise of the

acknowledged power of Congress" over the Supreme Court's appellate jurisdiction.

Two reasons were given of which one, directly relevant here, was that the

statute impaired the effect of a pardon, and thus infringed the President's

constitutional power under Article II, Section 2 to "grant Reprieves and

Pardons for Offenses against the United States." The fact that the 1870

statute was phrased in jurisdictional terms made no difference, since its

effect was beyond the power of Congress and violated Section 2 of Article II.

Accordingly, the requirement that statutes enacted by Congress under

its Article III powers conform to general constitutional limitations is

clearly established, both under the language and structure of the Constitution,

and as a matter of decisiQnal precedent. The immediate question is whether

Section 2 of S.158 can survive constitutional scrutiny under those principles.

For the reasons given hereinafter, I believe that question must be answered

in the negative.
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3. TneI urpose of Section 2 of S.158 is constitutionally Impermissible

Section 2 of S.158, like the statute of 1870 involved in the

Klein case, is a limitation on federal court jurisdiction. But just as the

purpose and effect of the 1870 statute was substantive -- i.e., to nullify

the effect of a presidential pardon on war property claims -- so the purpose

and effect of Section 2 of S.158 is substantive -- i.e., to make it more

difficult than theretofore for individuals to secure their constitutional

rights recognized in Roe v. Wade. In neither case is the purpose constitu-

tionally permissible.

Now, of course, I am aware of the many cases in which the Supreme

Court has declared and applied the rule that the constitutionality of a

statute must be determined on its face, and without ituiry into motives or

purposes that underlie the enactment. See, e.g., McCray v. United States,

195 U.S. 27, 56 (1904); Arizona v. California, 283 U.S. 423, 455 (1931);

United States v. Darby, 312 U.S. 100, 113-14 (1941); Fleiritr v. Nestor,

363 U.S. 603, 617 (1960); United States v. O'Brien, 391 U.S. 362, 382-86

(1968). For example, a law prohibiting anyone other than a lawyer from

engaging in debt-adjusting will be upheld if a rational and legitimate purpose

can be conceived, without going behind the face of the statute to determine

whether or not the actual legislative motive was to confer financial benefits

on lawyers -- a motive by which legislators, many of whom are lawyers, might

be governed. -Ferguson v. Skrupa, 372 U.S. 726 (1963).

------ -ut there are well-recognized exceptions to that principle.

United States v. O'Brien, supra at 383 note 30; Ely, Legislative and

Administrative Motivation in Constitutional Law, 79 Yale L.J. 1205 (1970).

Perhaps the most important one involves the equal protection clause of the

Fourteenth Amendment. For many years the Supreme Court has declared the rule

that the unequal impact of a statute is not enough to establish a violation

of the equal protection clause; there must be a governmental purpose to

discriminate. Snowden v. Hughes, 321 U.S. 1 (1944); Keyes v. School District,

413 U.S. 189 (1973); Washington v. Davis, 426 U.S. 229 (1976); Arlington

Heights v. Metropolitan Housing Corp., 429 U.S. 252 (1977); Mobile v. Bolden,

446 U.S. 55 (1980). And it is equally well settled that, in equal protection



51

cases, the courts are not limited to an examination of the statute on its face.

Loving v. Virginia, 388 U.S. 1 (1967); Green v. County School Board, 398 U.S.

430 (1968); Columbus Board of Education v. Penick, 443 U.S. 229 (1979). Indeed,

the inequality of impact may be so great that a purpose to discriminate may

be inferred from that circumstance alone. Yick Wo v. Hopkins, 118 U.S. 356

(1886); Washington v. Davis, supra at 253-54 (Justice Stevens, concurring).

Finally, and perhaps most important for present purposes, the

Court has held that a statute which does not on its face articulate an unlawful

purpose, may, because of its language and the context in which it is enacted,

disclose on its face an unlawful purpose and an inevitable unlawful effect.

Grosjean v. American Press Co., 297 U.S. 233 (1936); Gomillionv. Lightfoot,

364 MS. 339 (1960).

The Gomillion case involved an Alabama statute enacted in 1957 which

changed the boundaries of the City of Tuskegee from a square to what the Supreme

Court described as "a strangely irregular twenty-eight-sided figure" (364 U.S.

at 341). The complainants, black citizens resident within the square boundaries,

sought in the federal courts a declaratory judgment that the statute was

unconstitutional, alleging that its "essential inevitable effect" would e

"to remove from the city all save only four or five of its 400 Negro voters

while not removing a single white voter or resident."

The lower federal courts dismissed the action on the ground that

they had no power to review the Alabama legislature's action. The Supreme

Court unanimously reversed the judgment below, holding that, upon the facts

alleged, the statute violated the Fifteenth Amendment, since upon those facts

. . . the conclusion would be irresistible, tantamount for all practical

purposes to a mathematical demonstration, that the legislation is solely

concerned with segragating white and colored voters by fencing Negro citizens

out of town so as to deprive them of their pre-existing municipal vote."

I believe that the relevance of the Gomillion case to the issue

at hand here is obvious. The power of the Alabama legislature over municipal

districting was recognized by the Supreme Court as having "breadth and

importance" (364 U.S. at 342), Just as Congressional power under Section 1

of Article III should be so recognized. The Alabama statute did not explicitly

disfavor black residents of Tuskegee, but the boundaries drawn made clear its
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unconstitutional purpose and effect. Section 2 of S.158 does not explicitly

avow an unconstitutional purpose, but such a pur,?ose is nonetheless manifest,

from both its text and its context.

To be sure, the constitutional rights involved are not the same.

The Gomillion case involved the voting rights protected by the Fifteenth Amendment

or, as Justice Whittaker thought (356 U.S. at 349), the equal protection clause

of the Fourteenth Amendment. That clause is not irrelevant to the scrutiny

of S.158, but the constitutional rights recognized in Roe v. Wade are, under

the Court's opinion, based on the concept of personal liberty embodied in the

due process clause. These rights the Court declared to be "fundamental," and

"broad enough to encompass a woman's decision whether or not to terminate her

pregnancy" (410 U.S. at 153). Certainly they are constitutionally entitled

to as much protection as those involved in the Gomillionand Grosjean cases.

Plainly S.158, including Section 2, is intended to prevent if

possible, and at least to obstruct, fulfillment of the rights recognized in

Roe v. Wade. Indeed, the sponsors of this and similar bills have been

commendably frank in acknowledging that purpose, and have no effort to mask

it. I am taking the liberty of attaching to ray statement the letter to me

from the ranking minority member of this Subcommittee, requesting my views

on the constitutionality of Section I of S.158, together with my reply. The

Senator's letter states that the purpose of S.158 "is to overturn the effect -

of the Supreme Court decision in Roe v. Wade." That, of course, is not a

jurisdictional but a substantive purpose, and indicates that Section 2 is not,

despite its form, intended as a jurisdictional enactment.

But it is quite unnecessary to rely on such statements by the bill's

sponsors, and my conclusion that Section 2 is unconstitutional is based

squarely on the text of the bill itself. For it is impossible to conceive

of any jurisdictional considerations to which the bill is relevant. There

are, to be sure, a number of litigations involving the performance of abortions

pending in the federal courts, but they constitute but an infinitesmal part

of the total volume of federal court litigation. Thus the bill cannot

reasonably be regarded as intended to reduce the burdens on the federal courts.

Cases involving the federal constitutionality of state-laws are,
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Co be sure, very numerous in both state and- federal courts. A view could be

advanced that since state laos are involved, their validity should be first

passed upon in the state courts. Of course, that would throw on the Supreme

Court the entire burden of ensuring uniformity among the states of the standards

of constitutional validity, and I do not think such a course would commend

itself as a matter of policy. But recognizing that such a decision is within

the ambit of Congressional power, S.158 accomplishes this only with respect

to injunction and declaratory judgment actions involving the particular rights

recognized in Roe v. Wade. It cannot reasonably be contended that so singular

a change is reasonably related to a general jurisdictional purpose. Nor do

abortion litigations present any features that explain singling them out from

other rights similarly derived from the Fifth or Fourteenth Amendments, for

exclusion from the-federal courts.

The conclusion is inescapable, on the face of the bill, that its

only purpose and its inevitable effect are to obstruct the judicial protection

of the constitutional rights recognized in Roe v. Wade. Such purpose and

effect, in the absence of a compelling state interest, are unconstitutional:

"It is well settled that, quite apart from the guarantee of equal protection, if

a law 'impinges upon a fundamental right secured by the Constitution [it] is

presumptively unconstitutional.'" Harris v. HcRae, 480 U.S.-- , 65 L.Ed. 2d

784, 801 (1980); Mobile v. Bolden, 446 U.S. 55, 76 (1980); San Antonio

School District v. Rodriguez, 411 U.S. 1, 17, 31 (1973); Shapiro v. Thompson

394 U.S. 618, 634 (1969).

I should add, though it may be unnecessary, that Section 2 of

S.158 also violates the principle of equal protection of the laws, which has

been held to be embodied in the due process clause of the Fifth Amendment,

and is therefore binding on the federal government as well as the states.

Bolling v. Sharpe, 347 U.S. 492 (1954). For the jurisdictional withdrawal

in Section 2 singles out pregnant women, whose rights are protected by Ro.e v.

Wade, as a group subjected to a denial of access to the federal courts. There

is no conceivable state interest which warrants subjecting them to this

deprivation of access to the federal courts equal to that enjoyed by those

seeking to protect comparable constitutional rights.
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4. There is no valid precedent for the jurisdictional

withdrawal attempted in Section 2 of S.158

There remains to be considered the question whether there are

precedents, legislative or judicial, which might be effectively invoked to

justify the jurisdictional withdrawal attempted-by Section 2 of S.158. Its

acknowledged purpose is not novel. The Supreme Court must,- in the nature of

things, deal with issueswhich arouse strong political, social, and religious

feelings. Some of its decisions are bound to antagonize individuals and even

large groups of people who believe with deep sincerity that what the Court

has done is very wrong, but whe also realize that the prospect of undoing its

work by the method prescribed in the Constitution -- i.e., by amendment

pursuant to Article V -- is remote. The device of accomplishing a nullification,

complete or partial, of a Court decision by withdrawing from the courts -

jurisdiction to enforce it, has been used in many bills introduced in Congress

on many previous occasions.

Constitutional scholars tell us that between 1953 and 1968 over

sixty bills were introduced in Congress to eliminate the jurisdiction of the

federal courts over a variety of particular subjects. Hart and Wechsler,

The Federal Courts and the Federal System (2nd edit. 1973) 360. That is not

surprising, since those years witnessed a number of Supreme Court decisions

which were sharply denounced, both within and without Congress. What is

perhaps surprising, in view of the heat generated, is that not one of those

bills was enacted into law. Congress as a whole has exhibited a most commendable

restraint in this regard, realizing no doubt that this is a dangerous game

which can be played at both ends ol the spectrum, and that if such devices -

begin to take hold as statutes, the ultimate result will not be to ensure the

dominance of a particular point of view, but to alter radically the long-

established relation and balance among the legislative, executive, and judicial

departments.

In consequence of this enduring Congressional restraint, the

statutory and judicial examples which are somewhat comparable to S.158 are

very few, and there are only three which I think warrant comment.

The Norris-LaGuardia Act (1932). I deal with this statute (now
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29 U.S.C. Secs. 101-115) first, not only because it is the earliest chronologically,

but also because some of the language of Section 2 of S.158 appears to be

derived from it.

The Norris-LaGuardia Act arose out of the belief, shared by

leaders of both the Republican and Democratic parties, that there had been

abuses in the issuance of injunctions in labor disputes. S. Rep. No. 163,

H.R. Rep. No. 669, 72d Cong., lst'Sess.; Frankfurter and Greene, The Labor

Injunction (1930) passim. Section 1 of the Act provides:

No court of the United States . . . shall have
jurisdiction to issue any restraining order or
temporary or permanent injunction in a case involving
or growing out of a labor dispute, except in strict
conformity with the provisions of this chapter; nor
shall any such restraining order or temporary injunction
-be issued contrary to the public policy declared in this
chapter.

It will be noted that, unlike Section 2 of S.158, the Norris-

LaGuardia Act does not wholly withdraw the jurisdiction to issue the specified

injunctions. Section 2 declares a public policy of freedom for workers to

associate and organize for collective bargaining and other labor ends; Sections

4 and 5 specify certain conduct which is excluded from injunctive jurisdiction;

Sections 7 and 9 specify certain findings which the courts must make and

procedures they must follow before issuing injunctions.

None of these provisions involved infringement of constitutional

rights, and Congress' power to regulate and limit the remedies (including

injunctions) available to litigants in the lower federal courts (in the

absence of -uch infringements) had never been seriously questioned. When a

case arose wherein a lower federal court had issued an injunction on the

basis that the case did not involve a "labor dispute" as defined in the Act,

the Supreme Court, in reversing that decision, gave general approval to the

Act's jurisdictional limitations: "There can be no question of the power of

Congress thus to define and limit the jurisdiction of the inferior courts of

the United States." Lauf v. E.G. Shinner & Co., 303 U.S. 323, 330 (1938).

But the Lauf case did not concern other provisions of the Norris-

LaGuardia Act which (Section 3) declare "yellow dog contracts" (i.e. employment

agreements conditioned on the employee's undertaking not to join a union) to

be "contrary to the public policy of the United States" and "not .
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enforceable in any court of the United States," and (Saction 4(b)) withdraw

from the federal courts jurisdiction to enforce such contracts. Many years

earlier the Supreme Court had invalidated, as violations of due process, both

federal and state statutes outlawing "yellow dog" contracts. Adair v. United

States, 208 U.S. 161 (1908); Coppage v. Kansas, 236 U.S. 1 (1915). Thereafter

the Supreme Court also held state legislation, limiting employers' rights to

state court injunctions against striking employees, to be invalid under the

due process and equal protection clauses. Truax v. Corrigan, 257 U.S. 312 (1921).

None of these decisions had been formally overruled at the time

the Norris-LaGuardia Act was adopted, and it was certainly arguable that

Sections 3 and 4(b) were unconstitutional, insofar as they rendered "yellow

dog" contracts unenforceable in,and outside the jurisdiction of,the federal

courts. In all probability it was such doubts that led Congress to provide

for the withdrawal of injunctive jurisdiction, guided by a memorandum from

(then) Professor Felix Frankfurter stressing the scope of Congressional power

over federal court jurisdiction (H. Rep. No. 669, supra pp. 12-16); see

also Frankfurter and Greene, supra pp. 210-20.

The constitutional validity of Sections 3 and 4(b) of the Norris-

LaGuardia Act was never judicially tested, no doubt because the Act's importance

was greatly diminished by passage of the National Labor Relations Act in 1936.

The Adair and Coppage cases were not explicitly over-ruled until 1941. Phelps

Dodge Corporation v. Labor Board, 313 U.S. 177, 187 (1941). But they were in

poor constitutional health as early as 1930, when the Court unanimously upheld

the Railway Labor Act of 1926, in an opinion by Chief Justice Hughes (who had

dissented in the Coppage case) which distinguished the Adair and Coppage cases

in casual and unconvincing fashion. Texas & N.O.R. Co. v. Ry. Clerks, 281

U.S. 548, 570 (1930). And of course, if those cases were no longer governing

in 1932, the constitutional rights they declared had likewise withered, and the

jurisdictional withdrawal in Section 4(b) of the Norris-La Gua;dia Act impaired

no such rights.

For all these reasons, I do not believe that the Norris-La Guardia

example offers any substantial support to the constitutionality of Section 2

of S.158.

The Emergency Price Control Act of 1942. This statute, enacted
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under the pressures of wartime, contained provisions narrowly channeling federal

court jurisdiction to review orders and regulations of the Price Administrator,

in order to secure rapid and uniform enforcement of wartime price controls.

An "Emergency Court of Appeals," composed of three federal district or circuit

judges, was established to hear and determine such cases, subject to review

by certiorari in the Supreme Court. All other courts, both federal and state,

were denied jurisdiction to pass on the validity of the Administrator's acts,

with certain specified exceptions.

Whether the prohibitions running to the state courts were ever

judicially reviewed, I do not know; state court obligation to entertain

damage suits for violation of price ceilings was confirmed in Testa v. Katt,

330 U.S. 386 (1947). The withdrawals of jurisdiction from the federal district

and circuit courts were sustained. Lockerty v. Phillips, 319 U.S. 182 (1943);

Yakus v. United States, 321 U.S. 414 (1944).

The statutory feature most susceptible to constitutional challenge

was the denial of the Emergency Court of any power to grant interim relief,

by temporary restraining order or injunction. This provision was upheld in

the Yakus case not as a general proposition but only "in the circumstances

of this case," meaning the war emergency (321 U.S. at 437, 439): "If the

alternatives, as Congress concluded, were wartime inflation or the imposition

on individuals of the burden of complying with a price regulation while its

validity is being determined, Congress could constitutionally make the choice

in favor of the protection of the public interest from the dangrs of inflation."

There is no such emergent and compelling public interest to be

invoked in support of the denial of federal injunctive relief in abortion

litigation. Abortion cases, on the contrary, are of a nature that especially

requires the availability of interim protection; the pregnant woman can

hardly be required to comply with an anti-abortion statute while its constitu-

tional validity is being determined.

The price control statutes and decisions, born as they were of the

urgent necessities of wartime, thus offer no support to the jurisdictional

withdrawal attempted by S.158.

The Portal-to-Portal Act of 1947. In decisions rendered between

1944 and 1946, the Supreme Court construed the "work week" clause of the Fair

82-289 0-82--6
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Labor Standards Act of 1938 as including underground travel time in mines.

Time so spent had not theretofore been generally treated as compensable, and

these decisions precipitated a flood of litigation embracing claims for back

pay totalling over 5 billion dollars, including claims against the United

States totallingover 1-1/2 billion dollars. Congress then enacted the Portal-

to-Portal Act of 1947 (29 U.S.C. 251-62), in which Congress found that such

unexpected retroactive liabilities threatened financial ruin to many employers

and serious consequences to the federal Treasury. To avoid these hazards,

the Act not only wiped out the liabilities, but also withdrew jurisdiction

to adjudicate such claims from all federal and state courts without exception.

In the numerous litigation which ensued, it was contended that

Congressional nullification of these claims destroyed vested rights in

violation of the Fifth Amendment. The courts uniformly rejected this contention,

but most of them took jurisdiction and decided the cases on the substantive

merits, despite the attempted withdrawal of jurisdiction. Thus a distinguished

panel of judges in the Court of Appeals for the Second Circuit wrote in

Battaglia v. General Motors Corp., 169 F.2d 254, 257 (C.C.A.2d, 1948):

A few of the district court decisions sustaining
the Portal-to-Portal Act have done so on the ground that
since jurisdiction of federal courts other than the Supreme
Court is conferred by Congress, it may at the will of
Congress be taken away in whole or in part. . . . We think
however, that the exercise by Congress of its control over
jurisdiction is subject to compliance with at least the
requirements of the Fifth Amendment. That 'is to say, while
Congress has the undoubted power to give, withhold, and
restrict the jurisdiction of courts other than the Supreme
Court, it must not so exercise that power as to deprive any
person of life, liberty, or property without due process
of law, or to take private property without just compensation
(citing cases]. ...

That decision and the passage quoted squarely support the position

I am taking here today. Just as in the Portal-to-Portal Act, Section 2 has

been included in S.158 for the sole purpose of blocking judicial review of

Section 1 thereof. And once Section I seeks to achieve ends which are

unconstitutional under the Fifth Amendment, as was established in Roe v.

Wade,, Section 2 is itself in violation of the Fifth Amendment.

I should deal with one further matter. The Portal-to-Portal Act

sought to close off access to all courts, state and federal alike, while both

the Norris-LaGuardia Act and Section 2 of S.158 leave access to the state
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courts untouched. Although the Battaglia court did not rest its decision

on that circumstance, it is the view of some constitutional scholars that

this difference is crucial, and that would-be litigants barred by Congress

from access to the federalt-rourts have no basis for complaint if the state

courts remain open to them.

It is hard for me to take this argument seriously. The fact

that a statutory withdrawal of jurisdiction is limited to the federal courts

certainly does not inaunize that statute from constitutional scrutiny. It

cannot be seriously contended that a statute limiting federal court access

to white litigants could be sustained on the ground that the suits of black

litigants could be determined in the state courts.

This does not mean that continued access to the state courts may

not in some circumstances be a relevant constitutional factor. If a sub-

stantial state interest is asserted as the basis for denying federal

Jurisdiction, and that interest must be weighed against the disadvantage to

litigants, the fact that the state courts remain available may well tip the

scales in favor of the withdrawal. In all three of the instances of withdrawal

discussed above, such interests were credibly asserted. But no such interests

are or can be credibly invoked in support of Section 2 of S.158, which shows

on its face that its only purpose is to chill and obstruct tHe vindication of

constitutional rights.

In theory, if not in practice, Congress has power to repeal the

1875 legislation which gave the federal courts general jurisdiction in cases

arising under the Constitution and laws of the United States. But having

conferred such general jurisdiction, Congress must have a constitutional basis

for making exceptions to it, and the fact that the state courts may be available

is but one factor for consideration. With regard to Section 2 of S.158, I

believe it is of no weight, since no valid purpose of the withdrawal is invoked.

Conclusion

For all the reasons given, it is my opinion that

Section 2 of S. 158, or any comparable bills that would selectively
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withdraw federal court jurisdiction over particular constitutional

claims, if enacted, would be unconstitutional. I thank the

Subcommittee for affording me this opportunity to present my

views.

iiUnitab tiateis $enate
WASMMNGTON. DC. ROStO

April 29, 1981

Professor Telford Taylor
Department of Law
Columbia University
Broadway & West 116th St.
New York, New York 10027

Dear Professor Taylor:

I am currently serving as the ranking minority member of the
United States Senate Judiciary Committee Subcommittee on Separ-
ation of Powers. On April 23 and 24, the Subcommittee is begin-
ning a series of hearings on S.158. This legislation is designed
_to define human'personhood as beginning at conception. The
purpose of the legislation is to overturn the effect of the
Supreme Court decision in Roe v. Wade. I am enclosing a copy of
the-bill for your review.

I am writing to you in your capacity as a leading expert on
American constitutional law. I am interested in your assessment
of whether or not the Congress has the authority under the Consti-
tution and particularly under Section 5 of the 14th Amendment to
enact Section 1 of S.158. Does the Congress have the authority
to define legal/constitutional personhood in the face of the
Supreme Court decisions on abortion? For legal analysis by the
sponsor of the bill, see Volume 127 Con. Rec. S.288-S.294 (Daily
Ed. January 19, 1981).

The Subcommittee will be considering these matters in the
near- future and so a timely response would be most helpful. -

I appreciate your assistance in this matter and look forward

to hearing from you as soon as possible.

With best personal regards, I am

Sincerely,

Enclosure /1N ~(~ C'
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May 7, 1981

Max Baucus
United States Senate
Washington, D.C. 20510

Dear Senator Baucus:

This will acknowledge your letter of April 29, 1981. requesting
tay-opinion on the constitutionality of bills such as S. 158 and Ht.R. 900,
which undertake to define "person" as used in the Fourteenth Amendment to
the Constitution as including the human fetus from the moment of concep-
tion. It is understood that the purpose of these bills is to override
the Supreme Court's rulings in Roe v. Wade, 410 U.S. 113 (1973) and sub-
sequent decisions based on the principles of that case. Since those
decisions are based on the Constitution itself, it appears that the pur-
pose of these bills Is to bring about a change in the scope and effect of
the relevant Constitutional provisions by statutory means, rather twan by
amendment of the Constitution in accordance with the procedures prescribed
in Article V.

The bills in question rely explicitly on the power of Congress
under Section 5 of the Fourteenth Am.endment as the constitutional basis
of their provisions. The scope of this power, during the last fifteen
year, has been the subject of at least four significant Supreme Court
decisions. South Carolina v. Katzenbach, 383 U.S. 301 (1966); Katzenhach
v. Morgan, 384 U.S. 641 (1966); Oregon v. Mitchell, 400 U.S. 112 (1970);
Rome v. United States, 446 U.S. 1.56 (1980); see also Fullilove v. '1lutznick,
448 U.S. (1980). In all these cases except the first, the Court was
divided in opinion on the governing principles, and professional coment on
the problem has reflected its controversial nature.

Despite this division of opinion, I believe it to be clear that
the bills in question are unconstitutional. The majority opinion in the
Morgan case goes further than any other in giving-scope to Congressional
power under Section 5 of the Fourteenth Amendment, but in that opinion
it was categorically stated that Section 5 gives Congress no power @Ito
restrict, abrogate, or dilute" constitutional guarantees. Katzenbach v.
Morgan, 384 U.S. at 651 n.l0. There can be no doubt that the purpose
and purport of the bills in question is to "restrict, abrogate, or dilute"
the constitutional rights of pregnant women as established in Roe v. Wade.

As for the members of the Court who do not share the expansive
views of Congressional power under Section 5 articulated by the majority in
the Marks! case, it is my belief that, regardless of their agreement or dis-
agreement with Roe v. Wade, they would conclude that the constitutional
principles it established cannot be nullified by statutory action.

For the foregoing reasons, stated above in summary form, it is
my opinion that the bills you have called to my attention are unconstitu-
tional.

Sincerely yours,

Telford Taylor
Nash Professor of Law, Euer.

TT:el
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SUMMARY

Mr. SHATrUCK. I would like to very briefly summarize Professor
Taylor's position and our position before turning to my colleague
for a more extended treatment of the constitutional importance of-
the remedy which S. 528 and S. 1147 would abolish.

In our view, the fact that Congress has the power under article 3
of the Constitution to regulate the jurisdiction of the Supreme
Court and to establish the lower Federal courts does not mean and
cannot mean that it can dictate to the courts what constitutional
cases to decide and how to go about deciding them.

The power that Congress has over court jurisdiction is, like all
other congressional powers, subject to the general limitations on
congressional powers that the rest of the Constitution imposes,
particularly the Bill of Rights.

This is certainly true with other congressional powers. The
courts have long held that the power to regulate interstate com-
merce is subject to qualifications and limitations imposed on it
elsewhere in the Constitution and the Bill of Rights, and it is no
less true with respect to Congress power under article 3 to regulate
court jurisdiction.

*What this means in practical terms is that, among other things
forbidden by the Constitution, Congress cannot make it more diffi-
cult for racial minorities to obtain protection of their rights by
effectively blocking- the courts from granting them a remedy
against illegal discrimination.

But this is precisely what these bills would do, and it is clear on
the face of the bills that that is what they are intended to do. In
fact, it is impossible to conceive that they have any other purpose. -
They are clearly not aimed at reducing burdens on the Federal
courts since school desegregation cases are an infinitesimal part of
the total volume of Federal court or State court litigation.

Another major flaw of these bills is that they would violate the
principle of equal protection of the laws by singling out a particu-
lar class of cases involving claims of illegal discrimination against
racial minorities.

These bills, in our view, are no more acceptable than a proposal
to shut the courthouse doors to blacks, or Catholics, or women, or
any other minority within our system of government.

There is no conceivable State interest that could ever justify the
kind of discrimination against a particular racial class of litigants
that would result if these bills were enacted into law.

Finally, Mr. Chairman, and perhaps most importantly, it is
worth noting that many constitutional decisions of the Supreme
Court are unpopular and have drawn fire over the years.

Because this has always been true, it is not surprising that over
the years many bills have been introduced in Congress to limit
court jurisdiction and to issue particular remedies which the Su-
preme Court has found are essential in order to remedy constitu-
tional violations.

But it is significant, I think, that not a single one of these bills
has ever been enacted. I think Senator Johnston made that point
himself.
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Ever since the notorious Roosevelt court packing plan of 1937,
the Congress has been generally restrained in its attitudes and
actions toward the courts, having learned what the executive
branch could try to do to the courts, and it has recognized the need
to keep the courts independent from the political branches of Gov-
ernment.

This restraint is both politically and constitutionally astute. It is
astute because the court jurisdiction game can be played by both
ends of the political spectrum.If bills like S. 1147 and S. 528 begin to take hold as statutes, the
ultimate effect will not be to insure the dominance of a particular
point of view about what the Constitition does or does not require
but to radically alter the long-established balance among the legis-
lative, executive, and judicial departments and to turn the Consti-
tution into a political football.

I would strongly doubt that this is what Senators Johnston and
Gorton had in mind when they introduced their bills, and I would
hope that this is what will finally persuade this subcommittee and
this Congress not to endorse them.

Thank you, and I think Mr. Taylor will add to what I have to say
about the subject.

[The prepared statement of Mr. Shattuck follows:]
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STATEMENT OF JOHN SHATTUCK

ON BEHALF OF THE AMERICAN CIVIL LIBERTIES UNION,

ACCOMPANIED BY WILLIAM L. TAYLOR,

ON BEHALF OF THE LEADERSHIP CONFERENCE ON CIVIL RIGHTS

I am grateful for this opportunity to testify on a subject

of substantial importance to the American Civil Liberties Union,

on whose behalf I appear. The ACLU is a nationwide, nonpartisan

organization of more than 200,000 members dedicated to protecting

the Bill of Rights. I am also a member of the Executive Committee

of the Leadership Conference on Civil Rights, a national coalition

of 151 religious, labor, civil rights and civic organizations

committed to promoting equality of opportunity in matters of education,

housing, employment, and other fundamental aspects of life. I am

art attorney, a graduate of the Yale Law School, and am admitted to

practice in the State of New York, in various federal courts and

in the United States Supreme Court.

The American Civil Liberties Union and the Leadership Conference

on Civil Rights oppose legislation to deprive the federal courts of

jurisdiction to issue certain remedies in cases involving constitu-

tional claims, to the extent that the Supreme Court has held such

_remedies to be constitutionally required. In our view, any such

legislation would be unconstitutional because it would enlist the courts

as an active instrument in the violation of constitutional rights.

The two bills pending before the Subcommittee which are the

subject Qf this hear, S. 528, Introduced by Senator Johnson and

S. 1147, introduced by Senator Gorton, both suffer from this fatal

defect. S. 528 would prohibit any "court of the United States"U

from issuing "any writ ordering, directly or indirectly any

student to be assigned or transferred to a public school other

than that which is nearest to the student's residence" unless certain.

sharply delineated criteria are met. S. 1147 would extend this

Jurisdictional bar to state as well as federal courts, without



65

any exceptions. In our view, the plain effect of both bills would

be to prohibit or drastically restrict judicial factfinding and

remedial power in cases involving claims of racial discrimination

in public school systems.

Pupil assignment and transportation are-remedies that federal

courts order to correct past unconstitutional discrimination in

schools. S. 528 and S. 1147 are directed at these remedies. They

differ from other bills proposing to withdraw federal court juris-

diction over selected constitutional cases in that they purport to

limit only the relief that federal courts can give for certain

constitutional violations--and not the courts' ability to decide

whether there was such a violation.

But the Supreme Court has ruled that, as a practical matter,

pupil assignment and transportation are sometimes the only remedies

that will correct certain violations of the Fourteenth Amendment.

See Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1, 28

(1971). -T-hus, frustration or denial of court-ordered remedies for

school desegregation cannot be distinguished from frustration or

___denfal of the underlying Fourteenth Amendment right. See Cooper v.

Aaron, 357 U.S. 1, 17 (1958); Griffin v. School Board of Prince

Edward County, 377 U.S. 218, 232 (1964).

Indeed, in North Carolina State Board of Education v. Swann,

402 U.S. 43 (1971), the Supreme Court struck down a state statute

imposing "an absolute prohibition" on the assignment . trans-

portation of any student on grounds of race to bring about racial

balance. The Court said that this ban "would inescapably operate

to obstruct the remedies granted" in the Charlotte-Mecklenburg

case, and noted that because "bus transportation has long been an

integral part of all public educational systems, .... it is un-

likely that a truly effective remedy coUld be devised without

continued reliance upon it." (402 U.S. at 46.) If a state anti-

busing statute violates the Fourteenth Amendment "when it operates

to hinder vindication of federal constitutional guarantees," it
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is difficult to conclude that a congressional statute achieving

the same result could possibly be constitutional.

The net effect of S. 528 and S. 1143 would be to ban any

federal court, including the Supreme Court (auid any state court,

in the case of S. 1147), from issuing a remedy which the Supreme

Court has held is constitutionally required when no other remedy

is adequate to correct a constitutional violation which the Court

has foundafter full adjudication of the merits of the underlying

constitutional claim. If adopted, this approach to court juris-

diction would begin to undermine our entire system of judicial

protection of constitutional rights. We agree on this essential

point with the testimony of Professor William Van Alstyne of

the Duke University Law School before the Subcommittee on the

Constitution on May 21:

(I)f Congress leaves within the appellate jurisdiction
of the Court the power to "decide" a case on the merits, and
yet so denies or restricts any "remedy" the Court is
authorized to use with respect to its decision that in no
meaningful, constitutional sense can it be said that the
prevailing party's constitutional rights have been vindicated
(rather than forfeited), that, as well, is unconstitutional.
Congress does, of course, have great latitude in respect to
the furnishing of legal remedies. But in no case may it so
reduce remedies to such an extent that, in the Court's own
view, its inability to furnish such remedies is essentially
not different than to make the prevailing party the "losing"
party instead. In brief, minimal remedies, imperative to
the very substance of a constitutional right, may not be
forbidden under claim of the "exceptions" or "regulations"
clause.

Our position on the general question of congressional power to

regulate federal court jurisdiction has been set forth extensively

in testimony delivered on behalf of the ACLU by Professor Telford

Taylor before the Constitution Subcommittee on May 21. Attached

is a copy of Professor Taylor's prepared statement.

Thank you for the opportunity to appear before the Subcommittee.
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Senator EAST. Thank you, Mr. Shattuck.
Mr. Taylor?

STATEMENT OF WILLIAM L. TAYLOR, DIRECTOR, CENTER FOR
NATIONAL POLICY REVIEW, CATHOLIC UNIVERSITY LAW
SCHOOL
Mr. TAYLOR. Thank you, Mr. Chairman. I appreciate the opportu-

nity to present testimony here today.
Because of the short timespan, I did not have a prepared state-

ment submitted to the subcommittee, but I would like permission
to supplement the record.

I have also provided a copy of my statement to Senator Hatch's
Subcommittee on the Constitution last week because it addresses
issues that are very relevant to your considerations here today.

I, like Mr. Ward, also represent school boards. I have represented
school boards in Wilmington, Del., and Indianapolis, Ind., but the
school boards I represent are seeking and, in both of these cases,
successfully seeking to desegregate schools on a metropolitan basis.

I also represent black plaintiffs in a number of cases, including
the current St. Louis case.

I concur fully with Mr. Shattuck's conclusion that the bills
before you are unconstitutional. I would add only three points that
I think are important to a full understanding of the nature of their
constitutional infirmities.

First, S. 528 and S.1147 cannot be saved from unconstitutionality
by a claim that they do not impair the constitutional right to equal
protection of the laws but only seek to constrain in various ways
the remedy that may be ordered by Federal courts.

The reason that this argument is unavailing is that the Supreme
Court has made it very clear that in school desegregation cases
there is no dichotomy between the right and the remedy-they are
coextensive.

That conclusion emerges clearly from the Supreme Court's deci-
sions in the Swann and Milliken cases. In Swann, the Court said
that the controlling principle of its decisions was that the scope of
the remedy is determined by the nature and the extent of the
constitutional violation. In Milliken, the Court made it plain that
even where there were undisputed violations of the Constitution
remedies would not be approved if they went beyond what is neces-
sary to cure the constitutional violations.

So, in Milliken, despite the fact that there were patent violations.
within the city of Detroit and also violations that affected the
suburbs, the Court concluded that there could not be an interdis-
trict plan.

More recently, the Supreme Court, in the first DPyton case in
1977, refused to approve a systemwide plan requiring busing be-
cause the record findings at that time were- that the violations
were only isolated.

So, the Supreme Court has said emphatically that it will only
order remedies that are required to cure the constitutional viola-
tion. Yet, it has also said that the types of remedies that would
remain if the legislation before you were enacted often are not
sufficient.
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In Swann, the Court said that desegregation plans cannot be
limited to the walk-in school. In Davis, which is a companion case
to Swann, the Court said that neighborhood school zoning is not,
per se, adequate to meetthe remedial responsibility of local school

In North Carolina Board of Education v. Swann, which, as Mr.
Shattuck said, involved a State statute which, like S. 1147, barred
assignments and busing on the basis of race, the Court said the
statute would deprive school authorities of the one-tool absolutely
essential to fulfillment of the constitutional obligation to eliminate
the existing dual system.

THE BASIS FOR BUSING ORDERS

Why is it that seemingly neutral policies like neighborhood or
geographic assignment are not adequate to remedy constitutional
violations in some cases? The Supreme Court addressed this ques-
tion both in the Swann and in the Keyes case.

In Keyes, it was dealing in Denver with practices by school
officials such as the racial use of optional zones, racial transfer
policies, racial site selection procedures, and a number of other
segregative practices, The Court said these practices have the clear
effect of earmarking schools according to their racial composition
and they may have a profound reciprocal effect on the racial
composition of residential neighborhoods within a metropolitan
area, thereby causing further racial concentration within the
schools.

What the Court was saying was that, appealing as it may sound,
a neutral or a so-called neutral system of neighborhood assignment
is inadequate to deal with constitutional violations because it
leaves out of account the fact that racially separate neighborhoods
themselves are a product of school segregation laws and policies.

In that connection, I might just mention briefly the Baton Rouge
case. I do not pretend to be an expert on it, and, frankly, Mr.
Chairman, I do not think this is the forum to try the Baton Rouge
case, but I am aware that Judge Parker entered an order in that
case on May 1 of this year.

Among the things that he concluded-and this case has been
pending in the courts a long time-was that the board for 20 years
han used its control over sites to increase rather than decrease
segregation.

r. Ward made a reference to the temporary buildings. The
Court concluded that these temporary buildings- were used at white
schools to perpetuate segregation and found those schools inferior,
victimizing the white children who attended them, and he ordered
those schools closed.

Over the long run, those are the kinds of practices that have an
impact on neighborhoods and that result in orders by courts to
bring about desegregation.

The Court found in this case-and I am quoting-"a failure of
leadership, courage, and wisdom on the part of local school offi-
cials."

It did not order all-black schools closed. All-black schools will
remain in that district where, in the judgment of the Court, busing
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is infeasible. It did not accept the Government's plan. It made its
own judgment on the plan.

In short, Mr. Chairman, while purporting to circumscribe only
remedy, the bills here before you would strike at the heart of the
constitutional rights guaranteed by the 14th amendment.

DEFECTS OF PENDING BILL

Second, I think the unconstitutionality of these bills becomes
even more patent when one examines particular provisions.

For example, as I read it, section 3(cX2) of Senator Johnston's
bill, S. 528, would bar a court absolutely from ordering the assign-
ment of a student across the school district line.

That would mean that, even when State authorities deliberately
establish separate school districts for blacks and for whites-which
was a common practice a number of years ago in some jurisdic-
tions-courts would be divested of authority to deal with that
egregious violation of the Constitution.

Other parts of S. 528 are less blatant, but they are equally
troublesome. For example, there are two other sections of 3(cX2)
that would place limits on the times and distances of transporta-
tion based on actual-which I think means average-time and
distances that other students are transported.

The trouble with these sections is their inflexibility. In some
jurisdictions, the average time is far less than the maximum time
that some students travel, and others travel distances which may
seem very large but because they are on interstate highways.the
times aie very short.

The Supreme Court in the Swann case did put limitations on
busing time and distances. It recognized that there are differences
in local conditions, and the Court left it to the trial courts to apply
them. I would suggest it would be wise for Congress to do the same.
You cannot legislate- nationwide on conditions that are so different
from district to district.

Other provisions of section 3 would require the courts to deter-
mine what is an educational purpose and when an order might
lead to white flight or have a net harmful effect on the quality of
education.

Apart. from the vagueness of such language, it would call for the
courts to engage in sociological speculation of the very kind that
people who say they are strict constructionists usually urge the
judiciary to avoid.

Certainly, the Federal courts should try to fashion plans-and
they do-that will enhance educational quality but always within
the framework of what is necessary to correct the constitutional
wrong.

ERRONEOUS FINDINGS IN BILLS

Third, Mr. Chairman, I think the constitutional infirmities of S.
528 and S. 1147 are manifested by the erroneous character of the
findings on which the sponsors would have Congress act.

Senator Gorton said here this morning that such findings are
vital to this legislation, and if they are I would put it to you that
they provide a totally inadequate basis for congressional action.
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The last comprehensive hearings-really the only comprehensive
hearings-on this subject were held by the Senate Select Commit-
tee on Equal Educational Opportunity from 1970 to 1972 when it
was chaired by then-Senator Mondale.

They resulted in some 20 volumes of reports which include not
only the testimony of lawyers and the experts but of parents, of
community leaders, of students, of teachers, of school superintend-
ents,-Those hearings and the report of the committee reach conclu-
sions that are diametrically opposed to the findings that are includ-
ed here in the bills today.

I would suggest that those hearings do need updating, but if you
were to have the same kind of hearings I think you would come to
the same conclusions that the Mondale committee did in 1972. As I
said, those are conclusions that are opposite to the findings in the
bill.

For example, section 2(bX5) of S. 1147 would have the Congress
find that assignments based on race have not produced an im-
proved quality of education.

As my testimony in Senator Hatch's committee spells out in
some detail, this finding is totally unsupported by the evidence
which shows significant achievement gains for black students and
no achievement losses for white students following desegregation.
That conclusion applies to Charlotte-Mecklenberg, N.C., as well as
a great many other districts.

It is also of interest that the National Assessment of Educational
Progress which came out with its report just last month found that
during the 1970's black children made significant gains in the
public schools in reading achievement, more gains than other stu-
dents.

And do you know where the largest gains took place? They took
place in the Southeast part of the country-the very region where
school desegregation, including substantial busing, occurred
throughout the 1970's.

Similarly, the finding in section 2(aXl) of S. 528 that orders
requiring transportation result in an "exodus of children from the
public school systems" is unsupported by the evidence.

Here, I would direct your attention to pages 6 to 8 of my testimo-
ny. I would plan to supply the subcommittee with additional infor-
mation and references.

The basic findings are that school desegregation plais, like Char-
lotte-Mecklenberg, like Nashville-Davidson, and like Tampa-Hills-
boro, far from causing white flight, are very stable and, indeed, in
many cases lead to integrated housing patterns.

Senator Johnston quoted as one of his principal supports the
Coleman report on white flight in 1976. He said that that was
diametrically opposed to the report of Dr. Colemaf. in 1965. Well,
the two reports dealt with totally different subjects. The first
report dealt with achievement in the public schools, and the other
dealt with stability.- %

The second Coleman report is fatally defective because what Dr.
Coleman did was to look at cities where desegregation had never
been ordered and concluded tiait white- were leaving them. He
finally recognized that error, and-he ultimately came to the conclu-
sion that there really was not any difference over the long run in
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cities where desegregation was ordered and cities where it was not
ordered.

There is a continuing trend to white suburbanization, and if we
are concerned about that, the way to deal with it, clearly, is not to
forgo the constitutional rights of children in those cities.

Again, as I said, I would be glad to furnish he subcommittee
with information from a number of sources on this subject, and I
do not think people are in basic disagreement about that point.

To the extent that some desegregation plans are less successful
than others in producing achievement gains, avoiding white flight,
achieving community acceptance, and stimulating increased paren-
tal participation, busing is not the explanation. To the contrary,
the research shows that the most successful plans in terms of
achievement gains, stability, and community acceptance are those
which, like Charlotte-Mecklenberg, are metropolitan in character
and involve substantial busing.

Piecemeal plans that do not involve the whole community are
the ones that generate sometimes conflict and instability.

It is commonsense, I believe. What parents care about is not so
much the means by which their children travel to school but the
quality of the education they receive. The latest polls on this
subject show that in many communities parents say that after 3
years these plans are quite acceptable.

If Congress, on the basis of these erroneous findings, were to act
to limit the ability of the courts to devise remedies for unconstitu-
tional segregation, it would only be mandating the continuance of
unlawful segregation, but it would also be enacting bad educational
policy.

Last, as Mr. Shattuck has noted, S. 1147 goes beyond S. 528 and
almost every other piece of legislation I know about by barring
State and local agencies as well as the courts from adopting deseg-
regation plans.

This, frankly, Mr. Chairman, is special legislation directed at the
city of Seattle which is one of the few communities in the Nation
to adopt a desegregation plan without the compulsion of a Federal
order.

In this respect, the bill goes counter to the Supreme Court's
decision in Swann that says that local communities and State
authorities in the interests of pluralism, diversity, and racial un-
derstanding ought to be free to adopt their own plans, even when
they are not compelled to do so by law.

It goes counter to the whole principle of local control over educa-
tion that has received so much bipartisan support and so much
support in court decisions, and it would bring about Federal intru-
sion in a local situation for no reason at all.

Since this is a voluntary plan, it is up to people in Seattle at this
time whether they want to keep it or not, and the Congress of the
United States ought not to tell them that they cannot keep it.

It is also conceivable that S. 1147, because it talks about racially
neutral assignment and because it talks about not ordering reas-
signment for racial purposes, might actually be construed by the
Court not to bar school desegregation, including busing. This is
because it is not done for purposes of racial assignment, but for
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purposes of fulfilling the Constitution. But I think it would be
unwise for Congress to put that kind of pressure on the courts.

Last, I would say, Mr. Chairman, I have been working on these
cases, as you have noted, for a long time. I started right after the
Brown case. I was involved in the Supreme Court's decision repre-
senting black plaintiffs in the Little Rock case.

It is interesting that times have changed. We have made prog-
ress. People are no longer saying, as the predecessors of some of
the witnesses here today would have said, that it is segregation
forever, and condemning the Brown decision and all that goes with
it. But it has been a long, tough haul to try to achieve what the
Constitution guarantees.

We will not serve anyone well-all of us who care about the
public schools-at this point in our history when we have made
progress in the South, when the job is to complete the task of
eliminating illegal segregation in the North-if the Congress steps
in on the basis of an inadequate record and tries to deal with the
situation. I hope you will not do that, Mr. Chairman.

Senator EAsT. Thank you, Mr. Taylor.
[The prepared statement and Appendix A and B of Mr. Taylor

follow:]
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Prepared Statement of William L. Taylor

Presented to the-
Subcommittee on the Constitution

May 14, 1981

Mr. Chairman and Members of the Subcommittee:

My name is William L. Taylor and I serve as Director

of the Center for National Policy Review, a civil rights re-

search and advocacy organization located at Catholic University

Law School. My interest ana involvement in school desegrega-

tion issues spans a period of more than twenty-five years. In

the 1950s, as an attorney with the NAACP Legal Defense and

Educational Fund, I worked on several school cases that fol-

lowed the Supreme Court's decision in Brown v. Board of

Education. In the 1960s, as Staff Director of the U. S.

Commission on Civil Rights, I supervised public hearings and

studies on school desegregation issues including the 1967 re-

port on Racial Isolation in the Public Schools prepared at the

request of President Lyndon Johnson. Over tae past ten years,

I have served as counsel for black parents or city school

boards in several lawsuits where the remedy sought in federal

court was metropolitan in scope, including cases in Wilmington,

Delaware; Indianapolis, Indiana; and St. Louis, Missouri. The

Center has conducted research and published reports on a vari-

ety of school issues, including the most recent study, Breaking

Down Barriers: New Evidence-on the Impact of Metropolitan

School Desegregation on Housing Patterns, written by my colleague

Diana Pearce in November, 1980.

Because of this longstanding interest and involvement, I

welcome the Committee's invitation to participate in these

oversight hearings on school desegregation. Few issues have

been the subject of so much public misinformation and confusion.

Some elected officials and community activists have centered

attacks on desegregation on the use of busing, neglecting the

fact that the real concerns of parents go far more to the qual-

82-289 o-82--6
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ity of schools than to the means of transportation. Some jour-

nalists have, concentrated their reports on a single rixnent in

time--the conflict that frequently occurs when desegregation

plans are first implemented, ignoring both the past and the

unfolding story of how the plans work after they have been in

operation for several years. Some academics continue to use

the Brown decision as a playground for theories, often highly

abstract, about the role of courts and government in dealing

with social problems.

What is. often neglected in all of this is children and

their interests in attending public schools that are operated

in conformity with the Constitution and that meet their edu-

cational needs.

While school desegregation is a subject that Congress has

addressed with some frequency in recent years--often in last-

minute riders to appropriations bills--there has been very lit-

tle effort to develop information through the process of legis-

lative investigations and hearings. The only comprehensive in-

vestigation that the Senate has ever done was conducted by the

Select Co;arittee -)zj Equal Educational Opportunity, chaired by

then-Senator Mondale, from 1970 to 1972. Those hearings and

the Committee's report produced extremely useful information

which should be tapped in any consideration of legislative

measures today. But the Mondale Committee report is now

eight years old and it would be essential, if Congress is

again going to consider legislation, to develop a complete rec-

ord on the many important developments that occurred during the

1970s. Today, I would like to provide a brief overview on the

current status of school desegregation in the courts and on what

has been learned about the educational and community effects of

plans that'are in operation.-/

1. Because this testimony was prepared on short notice, I ask
the Committee's permission to file a supplemental statement for
the record.



75

1. Legal status. Contrary tC6' suggestions that the courts

have engaged in "sociological experimentation", school desere-

gation has been judicially re uired only when acts of intentional

racial discrimination have been proven. The Supreme Court and

virtually all lower federal courts have been consistent on this

point from the Brrwn opinion through the most recent Supreme

Court decisions in the Columbus and Dayton cases in 1979. The

heart of the Brown case, in my view, was the right of black peo-

ple "to exemption from unfriendly legislation..,implying infer-

iority in civil society.'"'2/ This fundamental point about the

basis of Brown now is widely understood as applied to the state

mandated or authorized dual systems that existed in the South

and Border states. The point is less widely understood about

the school desegregation cases that have arisen in the North

and West.

Yet from the Supreme Court's first decision involving the

North in 1973 (Keyes v. School District No. 1 of Denver, 413

U.S. 189), through the decisions in Columbus and Dayton, it has

insisted that desegregation will be ordered only where plain-

tiffs have proved "a current condition of segregation result-

ing from intentional state action..."-/ Any examination of

the record and lower court findings in Northern cases whete de-

segregation has been ordered would disclose a plethora of in-

tentionally discriminatory practices by school authorities--

racial'gerrymandering, discriminatory site selection, segre-

gative transfer policies, the racial use of optional zones,

discriminatory teacher assignments--which over time have con-

tributed to the establishment of a segregated system. Those

who express puzzlement about how conservative federal judges

The Court was quoting from Strauder v. West Virginia, 100
U.S. 303, 307-308 (1879). Similarly7-n Bolli v. Share, the
companion case to Brown involving the District of Colu-mbia
schools, the focus was on the fact that governmentally-segre-
gated schools were a racial classification not reasonably re-
lated to any proper governmental objective. 347 U.S. 497, 499."

3. 413 U.8. at 205-206.
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could order what appear to be sweeping remedies need only exa-

,ine the cases to learn that the judiciary has been faithful

in performing its function--applying well-established princi-

ples of equal protection of the laws to the record evidence.-/

In cases involving claims for inter-district or metro-

politan relief, plaintiffs have faced an additional burden

1 5/
since the Supreme Court's decision in Milliken v. Bradley.-

They are required to prove hot only the existence of racial

intent by public officials, but that the discriminatory acts

had -,ibstantial effects throughout the metropolitan area.

The courts have determined that this burden was not met in

Detroit and Atlanta but that such inter-district violations

were established in cases arising in Wilmington, Delaware

and Indianapolis, Indiana.

The courts have exercised similar care in devising- rem-

edies for the constitutional violations they have found.

They have operated under the equitable principle articulated

in Swann, Milliken and other Supreme Court decisions that the

scope of the remedy should be tailored to match the scope of

the violation. Before ordering systemwide relief, that ordi-

narily requires substantial busing, courts have required a

demonstration that the effects of the violation were signi-

ficant and pervasive. Where the violations that have been

fourawere only isolated, as in Dyton I y, the Supreme-Court

has refused to sustain orders for systemwide relief. At the

same time, the courts have recognized that purportedly neutral

remeies --uch as "neic )orhood assignment" may be woefully in-

sufficient to cure the violation. In Swann and Keyes, the

4. Several years ago, our Center prepared a chart listing the

intentional violations found by the courts in major Northern
:Ases. if the Cvcii ec believes it would be useful, we would

be g 1ad to ulate our compilation and submit it for the record.

. 118 1.S. 717 (1974).

6. 433 U.S. 406 (1977).
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Supreme Court acknowledged that segregative school practices

by public officials can have a profound influence on housing

patterns, fostering racially segregated neighborhoods through-

out a city or metropolitan areas. Even in these cases, Thow-

ever, the courts have drawn limits, based on time, dist-ance

and other factors, on the extent to which busing can be used

as a remedy.

In addition to logistical limitations, the courts have

also placed time limits on desegregation orders. In the

Pasadena case -/, the Supreme Court indicated that the period

allowed for active court supervision of the effort to "accom-

plish the affirmative duty to desegregate" and to eliminate

official discrimination is a short one. Many lower courts in-

terpret this to permit three. to five years for requiring re-

assignments to maintain an integrated system, a brief period

indeed to counteract the ingrained customs and attitudes fos-

tered by decades of governmentally-imposed segregation.

In short, I believe that any careful review of the record

of t-he federal courts in school desegregation since Brown will

disclose that the judiciary has acted cautiously and prudently,

disturbing the established order of segregated schools only

where a convincing case of intentional discrimination-has been

made-. If anything, if failing to come to grips with the major

role, both historic and contemporary, that government has played

in fostering conditions of racial separation in metropolitan

areas, the Supreme Court has yet to follow through completely

on the principles established in Brown.

2. Educational impact of desegregation. Contraryto

suooestions that "basing has been a failure", school desegre-

j nationn plans involving busing have led to educational iains,

haveeroved stable and have bpen accepted_ by the cor!nun. ties

involved.

7. Spa__ngler v. Pasadena City Board of Education, 427 U. Z. 424
(1976).



78

a) Desegregation has led to achievement gains. The most

important current research on the links between school desegre-

gation and achie-veme-nt scores has been conducted by social

scientists Robert Crain and Rita Mahard who analyzed carefully

more than ]LO_case stud-ies of desegregation. They found that

in comuniti.es such as Sacramento, Fort W;orth, Nashville,

Charlotte-Mecklenburg and Louisville, the achievement scores

of minority students increased significantly after desegrega-

tion.- In only a handful of methodologically-flawed studies

was there any indication of a decline in achievement among

minority students. And no study has concluded that white stud-

ents suffer academically from desegregation.

Crain and Mahard and other researchers have now gone beyond

the question of whether school desegregation leads to achieve-

ment gains, to identify conditions under which it produces the

best results.

In their most recent report, which became available last

month, Crain and Mahard conclude that metropolitan or county-

wide plans, which inevitably entail substantial busing, have

been the mostsuccessful in leading to achievement gains for

minority children. While this finding contravenes the con-

ventional wisdom, it should not be surprising. Metropolitan or

county-wide plans, while requiring busing, facilitate the cre-

ation of a school system in which almost all classrooms con-

sist of advantaged children, an educational environment which

all researchers agree is most likely to foster gains for dis-

advantaged students.

The Crain-Mahard findings also are supported strongly by

the results of the National Assessment of Educational Progress

published last month. The Assessment reports major gains for

black children in reading during the past decade Y/, partidu-

8-. For nine-year old black children, for example, average
sco'cs increased by 9.9%, while the overall gain for nine-
year olds ..as only 3.3%.
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larly black children in the Southeastern states. It was in

the'Southeast that school desegregation orders were implemented

on a large scale during the 1970s and where the plans have been

metropolitan or county-wide in character, because no boundary

line divides city from suburban districts.

b) Metropolitan desegregation has been stable and has

'chieved community acceptance. A few years ago, a great deal

of public attention was focussed on reports that suggested that

efforts at school desegregation were self-defeating because

white parents inevitably would move away from racially mixed

schools. It turned out that the conclusions of the most-pub-

licized report were based on data-from big cities where school

desegregation had never been ordered. Demographers are now

in agreement that-, while school desegregation may have a one-

or two-year impact, declines in the enrollments of central city

schools stem far more from the continuing suburbanization of

whites, a movement of more than 30 years' standing, than from

desegregation orders.

A more accurate measure of the workability of desegrega-

tion plans can be taken in the South where plans have been

metropolitan or systemwide. In districts such as Tampa-

Hillsborough, Charlotte-Mecklenburg and Nashville-Davidson,

these plans, involving extensive busing, have been in effect

for about ten years and they have provedremarkably stable and

successful. ;Their stability may be traced to the fact that,

as I have noted, county-wide plans permit the establishment of

classrooms consisting primarily of advantaged students. Des-

pite the furor over busing, most parents are far less concerned

about how their children get to schools than about the quality

of"Mieir education. In many of the communities I have men-

tioned, parents and educators have worked hard and successfully

to improve the quality of education after desegregation.
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Certainly most parents, both black. and white, would prefer

that desegregation be accomplished without busing if that were-

possible. But a more concrete expression of public attitudes is

contained in the recent New York Times/CBS News opinion poll

showing that most people in communities that have undergone de-

segregation react favorably to the experience after the plans

have been in effect for three years.

Indeed metropolitan plans may provide a long range answer

to the concerns expressed about busing. Our Center's recent

report, Breaking Down Barriers, contains a good deal of evi-

dence that when public schools are desegregated on a metropol-

itan basis, the process actually leads to increased residential

integration rather than to "white flight". This was the pat-

tern in communities as diverse as Racine, Wisconsin; Witchita,

Kansas; Riverside, California; and Charlotte-Mecklenburg,

North Carolina.

As the courts have recognized, when schools are labelled

by official practice or custom as "black" or "white", families

tend to cluster around them on the same racial basis. Once

schools are integrated, real estate brokers are less able to

steer home-seekers along racial lines.

As housing integration increases, the need for busing de-

clines.

c) Desegregation has led to other gains for both black

and white children. The gains associated with desegregation go

far beycnd what can be measured on standardized tests. Over

the past 15 years many more black students have enrolled in

universities and in some graduate fields. Blacks have entered

the professions and skilled trades in more than token numbers.

Much of this breakthrough is attributable to the general crumb-

ling of overt, racial barriers, but some can be traced to the

ways desegregated schools widen the horizons of minority
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youngsters. In Boston, for example, a researcher hostile to

desegregation had to concede that black students from all in-

come levels who were enrolled in integrated suburban schools

wound up in better colleges and universities that their

counterparts who remained in segregated schools in the city.

High schools, as D. W. Brogan once observed, are places

"where students instruct each other on how to live in America."

In central city schools, many students learn only the survival

skills of the ghetto. In desegregated schools, both black and

white children learn the skills of mainstream America.

Well-off white youngsters are victims of racial isolation

as well. When they attend segregated schools, their learning

experiences are constricted and a large part of the world they

will have to function in is .shut out. It would be interestinq

to contrast the experience of white students in segregated

suburban schools with those in integrated schools such as

Seward Park and Newtown in New York City where students use the

whole city as their learning laboratory and enrich each other

with knowledge of different languages and cultures.

Conclusion. In sum, Mr. Chairman, if the committee is

able to take the time to amass the evidence and to examine it

dispassionately, I believe it will conclude as did the Mondale

Committee in 1972 that the body of cases from Brown to the

present represent sound constitutional jurisprudence and that

desegregation when properly-implemented is sound educational

policy.

Most people would agree, I think, that one of the few

things that mars our strength as a nation and as a people is

the stain of racial discrimination. Once before in our history,

when some progress had been'made,- the laws that had spurred the

progress werg.dismantled, with the observation by Justice -

Bradley that:

When man has emerged from slav-
ery, and by the aid of benefi-
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cent legislation has shaken off
the inseparable concomitant of
that state, there must be some
state in the progress of his
elevation when he takes the
rank of a mere citizen and
ceases to be the special favor-
ite of the laws.9/

Now, almost a century later, when we have made some progress in

dismantling the racially dual society that governments created

to replace slavery, there ar'e echoes of the same views. It

would be a tragedy if we made the same mistake twice.

9. CiviT Richts Cases, 109 U.S. 3, 25 (1883).
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AppEmnIX A. DzmGb ATON Am Acmxvmmwr

Court orders for desegregation are based on the need to remedy discriminatory
government practices that violate the constitution, not on social science judgments
about the relationship of segregation to achievement scores. Nevertheless, any as-
sessment of the effectiveness of court-ordered desegregation plans properly takes
into account the effect of the plans on the academic performance of children.

Contrary to sweeping charges that desegregation has led to a decline in the
quality of public education, the weight of the evidence demonstrates that plans,
including those involving substantial busing, have led to significant achievement
gains for minority students and have not harmed the performance of white stu-
dents.

The first review of literature regarding the effect of desegregation on achievement
scores was done by Nancy St. John in 197.5 While she found that more studies
showed improvement in black achievement scores, she declined to draw a definite
conclusion because of the uncertain quality of many of the studies. Meyer Weinberg,
in 1977,2 reviewed substantially the same set of studies. He went further than St.
John, concluding that desegregation did raise minority achievement scores. Krol
(1978) also found a positive effect of desegregation on minority achievement.

Two recent studies by Robert L. Crain and Rita E. Mahard s are particularly
valuable. The first study, "Desegregation and Black Achievement: A Review of the
Research" (1978), reviewed 73 studies, including 32 studies previously reviewed by
Weinberg and St. John. 4 They concluded that overall, desegregation did raise black
students' achievement scores. While 40 studies showed significant gains, only 12
showed declines. Further, the authors pointed out that many of the studies showing
declines were weaker methodologically.5

For example, a study done in Waco, Texas that found a negative impact on
achievement used a sample group of only 55 students who were not matched as to
age, grade and sex. Further, several studies not showing significant achievement
gains were conducted during the first year of desegregation, when students are still
adjusting to the impact of attending a new school or adapting to a new educational
environment. Studies done after the second year tend to show more positive out-
comes.

The second Crain and Mahard treatise, released in April of this year is entitled
"Some Policy Implications of the Desegregation-Minority Achievement Literature."
Here, the authors have collected all the available studies (93) on the effects of

I N. St. John, "School Desegregation: Outcomes for Children" (1975).
Weinberg, "Minority Students: A Research Appraisal" (1977).

' Robert L Crain is a Senior Social Scientist at the Rand Corporation. Rita E. Mahard is an
Assistant Social Scientist at the Rand Corporation and the University of Michigan.

4 This chart sets out the findings of the respective authors in reviewing the achievment
literature. Crain and Mahard noted that in choosing the 41 studies they reviewed separately,
they purposely included more studies with negative results. This was a result of statistical
methods which resulted in Crain and Mahard interpreting some small differences as negative
results. This was a result of statistical methods which resulted in Crain and Mahard interpret-
ing some small differences as negative rather than as zero. See the following table:

Rmiewer of studk
C+M SL J W W+SLJ. YoA

POsit ................................................................................... 19 8 7 6 40
Zero ........................................................................................ 12 1 3 5 21
Negative ................................................................................ 10 1 0 1 12

Total ................................................................................ 41 10 10 12 73

Pos i (p recent) ............................................................. 46 80 70 50 55

• The best design is a randomized experiment. Here, desegregated and segregated students
are chosen by the flip of a coin. Almost as effective is a design where black students in
segregated schools are used as a control group, and both the desegregated and segregated
students are pre-tested before des eregation begins. Weaker designs are those that have no
control group, comparing black achievement scores to national norms, black students in the
lame grade a few years earlier, or white achievement scores. The general decline in nationwide
achievement and the relationship between black and white achievement at different grade
levels create serious problems in these studies.
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desegregation on black achievement,6 and removed extraneous effects of differences
in methodology. Thus, they were able to arrive at some general conclusions regard-
ing how black achievement scores are affected by desegregation and under what
conditions the educational benefits of desegregation are greatest.

The studies reviewed by Crain and Mahard involved minority students in schools
that have already been desegregated, as opposed to examining black achievement
scores in general.7

Without exception the studies concluded that desegregation has no adverse effect
on the achievement scores of white students. This finding includes districts in which
substantial busing is utilized to achieve desegregation. As to minority students,
Crain and Mahard found that not only did achievement scores rise for minority
students in desegregated schools, but that on the average, their IQ scores rose an
average of 4 points.8

The authors also sought to identify attributes of desegregation plans that have an
impact on achievement. First, they conclude that the age at which desegregation
begins is important. Students desegregated in kindergarten and first grade showed
consistently higher achievement gains than those desegregated in later grades.
Every sample of students desegregated at the kindergarten level showed positive
achievement gains, while students desegregated for the first time in secondary
school showed gains in about half the samples.

THE PROPORTION OF STUDIES SHOWING POSITIVE DESEGREGATION OUTCOMES, BY GRADE AT WHICH
STUDENTS WERE DESEGREGATED AND TYPE OF RESEARCH DESIGN

[In percent]

Cade of DesegregationType of deign Raw averageK 1 2-3 4-6 7+

Random experimental ............................... 100 (1) 100 (8) 71 (7) 60 (5) - - 81(21)
Longitudinal .... ..... . . ............... 100 (2) 73 (11) 46 (46) 62 (39) 69 (29) 59 (127)
Cohot comparison ................................... 100 (5) 78 (23) 56 (25) 40 (37) 45 (11) 56 (101)
Norm-referenced ................... 0................... 100 (3) 0 (2) 43 (14) 37 (19) 0 (8) 35 (46)

Column average .............................. 100 (11) 77 (44) 50 (92) 49 (100) 52 (48) 56 (295)

In terms of long-term achievement gains, this finding assumes major importance.
If the rate of achievement gain persists throughout the child's school years, the
authors say, a minority child desegregated from the start would gain nearly 2 grade
levels by the time she/he graduated from secondary school.9

Another factor relating to achievement gains is the comprehensiveness of the
desegregation plan. Piecemeal plans that merely re-assign students from one school
to another burden the students with making the adjustment on their own. Research-
ers have pointed out the importance of in-service training for teachers, administra-
tors, school boards and supporting staff. Training programs that help teachers to
recognize their own biases, give them knowledge of different groups history and
culture and prepare them for teaching more heterogenous classes have a positive
impact on minority achievement, and on the overall effectiveness of the plan. 10

One of the most important conclusions reached by Crain and Mahard is that the
analyzed studies involving metropolitan or county-wide desegregation plans showed
stronger gains than other studies. Studies of areas- involved in metropolitan or
county-wide plans included Hartford And New Haven, Connecticut; Newark, New
Jersey; Nashville-Davidson County, Tennessee; Rochester, New York; and Louisville-
Jefferson County, Kentucky. Every one of these studies showed sizable achievement

OThere has been very little work on the achievement effects of desegregation for Hispanic
students, but what research is available shows a similar pattern as the studies on black
achievement. See Morrison (1972) and Coleman, et al., (1966).

7 Studies examining black achievement in general fail to distinguish between "natural" inte-
gration and integration occurring as a direct result of a desegregation plan.

'The reau IQ score was 91. A four point gain would halve the gap between 91 and 100, a
"normid" IQ. This finding also challenges the belief that IQ scores are an indicator of inate
intelligence.

' This calculation takes into account the fact that the rate of achievement does not increase as
the student moves from the lower grades to secondary school, but rather remains constant.10See Gay (1978), Orfield (1976), Forehand, et al., (1976) and Lincoln (1976).
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g for minority students. In Louisville-Jefferson County, black students' overall
performance rose at a rate double that of white students,

EFFECTS OF DESEGREGATION, BY TYPE OF SCHOOL DISTRICT SETTING

NMffdt Nwft d

CK " city ....................................................................................................................................... 065 (97)& A ............................................................................................................................................. .021 (76)
Coutywde ................................................................................... . 119 (31)
M OP .............................................................. ....................................................................... 144 (30)

One reason for the higher achievement gains in areas involved in metropolitan
and county-wide plans is that these forms of desegregation represent the most
complete form of socioeconomic integration, which ha been cited by almost allauthorities as an important factor in raising minority students' performance. See
Coleman, et al., Equality of Educational Opportunity (1966) and Mosteller and
Moynihan, On Equality of Education Opportunity, Random House (1972). The Na-
tional Assessment of Educational Progress also noted considerable progress for
black children in reading during the past decade, especially in the Southeast. This
reflects the fact that large numbers of desegregation orders were implemented
during the 1970s. Many of these plans are metropolitan in character, as no bound-
ary lines separate urban and suburban districts.

CONCLUSION

From the available research, it is clear that there is a positive relationship
between desegregation and improvements in minority achievement scores, and that
desegregation has no detrimental effects on the scores of white children. -

Especially significant is the positive relationship between metropolitan desegrega-
tion plans and the rise in black -children's achievement scores. Legislation that
would curtail the power of courts or other agencies to order inter-district desegrega-
tion or to use busing as a tool for desegregation would adversely effect the plans
that have been most effective in improving academic performance.
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APPENDIX B. SCHOOL DESEGREGATION AND WHITE FLIGHT

Critics of school desegregation argue that it is self-defeating, as it leads to white
flight and precipitates a significant drop in white enrollment in the public schools.
James Coleman, a prominent sociologist, has been a particularly vocal critic. His
1975 study, Recent Trends in School Integration, is often cited in support of this
proposition. When Colemn's report is examined together with other research on
the topic, however, the results point to a quite different conclusion.

I. Large Cities. The claim that desegregation leads to white flight is limited to
school desegregation that occurs, in lare cities with high proportions of minorities

(that are surrounded by virtually all white suburbs. Even in this situation, the claim
is largely inaccurate. White suburbanization preceded school desegregation by sever-
al decades. It stems from many causes, including record levels of-mburban housing
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construction; the movement of urban jobs to sububan facilities; and discriminatory
housing practices limiting minority access to suburban housing.' White suburban
out-migration persists in most large cities whether or not a desegregation plan has
been implemented. Thus, in 1979 in Boston, the site of the most intense recent
resistance to a desegregation plan, the decline in white enrollment was less than
one-third the level in Chicago, which has never experienced court-ordered desegre-
gation. Several factors cast doubt on Coleman's finding even as limited to large
cities 3 Coleman defined school desegregation as "any situation where there hap-
pens to be a significant number of black and white students in the same school at
the same point in time." Thus, many of the cities used in his study had never
operated under any desegregation plan. In fact, a New York Times research study of
the twenty largest cities in the Coleman study failed to find any court-ordered
d ationin any of those cities during the 1968-1970 period he studied.4

Su uent studies by Christine H. Rossell and Reynolds Farley examined the
effect of school desegregation on pupil enrollment. Although their data base was
similar to Coleman's s their conclusions were significantly different..

Looking at large cities where desegregation had been ordeed, they found that
although desegregation had a limited impact on white enrollment during the first
year,6 by the third year of the plans' operation, the rate of decline in white
enrollment had returned to pre-plan levels, and in some cases, was below pre-pJan
levels.

TABLE 2.-CHANGE IN PERCENTAGE WHITE FOR FOUR DESEGREGATION GROUPS AND A CONTROL
GROUP CONTROLLING FOR CITY SIZE

Gru 4years 3years years year Oyear Il .a ?years 3years & A e Avera
seres ines

Large cities (500,000):
High desegregation .............. -1.3 -0.7 -2.8 -0.4 -2.3 -2.3 -1.4 .............. N.S. -1.0 -2.0
Med. desegregation ............. .- 4.0 - 1.0 - 1.1 - .9 - 1.1 - 1.1 ............................ 0 - 1.8 - 1.0
Low desegregation ............................. - 1.5 - 1.7 -3.6 - .8 -. 9 -. 4 .............. N.S. - 2.3 -. 7
Control ................................. - 2.1 - 1.3 - 1.3 - 1.9 - 1.7 - 1.6 ............................ N.S. - 1.6 - 1.7

The above chart, from Rossells' study, charts the rate of white enrollment loss
before and after desegregation- in cities of 500,000 or more. High desegregation
represents cities where more than 20 percent of all students were reassigned;
medium, between 5 and 20 percent, and low, less than 5 percent. Cities with no
desegregation plans were used for the control group.

Robert L. Green and Thomas F. Pettigrew confirmed both Rossoll's and Farley's
conclusions in a study which examined Coleman, Rossell, and Farley and also
included their own findings.7 Pettigrew and Green found that the cities on which

'See Gary Orfield, "White Flight Research: It's Importance," Perplexities and Possible Policy
Implications. (1975) Delivered at the Brookings Institution Symposium on School Desegregation
and White Flight, August 1975. For a comprehensive historical analysis of Federal housing
policy see Martin Sloane, "Federal Programs and Equal Housing Opportunity," from A Staff
Report of the Subcommittee on Constitutional Rights of the Senate Judiciry Committee (1976).

*Gary Orfield, "Voluntary D ation in Chicago, A Report to Joseph Cronin, State
Superintendent of Education' (1979). In Los Angeles, cited by David Armour as the principal
examPle of desegregation resulting in white fliht,-the rate of loss of white first graders during
the firt year of the desegregation plan was the same as Chicago during the same year. The
overall rate of white student loss was higher, however, during the first year of the plan.

3Coleman actually issued four different versions of this report, which came to somewhat
different conclusions. Many of his colleagues were concerned that the statements Coleman made
to the media went beyond his rdings. They were also concerned with the methodological
strength of the reports and the frequency with which Coleman altered his findings. Green and
Pettigrew, "School Desegregation and White Flight- A Reply to Professor Coleman" (1975).

Christine H. Rosell, 'School Desegregation and White Flight," Political Science Quarterly.
vol. 90, No. 4, Winter, 1975-76.

5 Rossell expanded- substantially on Coleman's data by collecting data directly from each
school district wherever possible.

1 Rossell notes that increases in white flight usually occur just before the implementation of a
school desegregation plan, indicating that this is a result not of problems experienced, but of the
fear of problems.

I Robert L. Green and Thomas F. Pettirew, "Public School Desegreation and White Flight:
A Reply to Professor Coleman." Prepared for U.S. Civil Rights Commission, Washington, D.C.,Dec. 8, 1976.
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Coleman based his conclusion that white flight in large cities is a result of school
desegregation were not at all representative of large cities that had undergone
desegregation. Coleman, in fact, omitted Denver, Colorado; Miami, Jacksonville and
Fort Lauderdale, Florida. All are large urban systems which had undergone school
desegregation. Using a more representative sample of cities, Green and Pettigrew
arrived at the same conclusions as did Rossell and Farley: That while white enroll-
ment in the public schools does drop at a greater rate during the first year of a
desegregation plan, this effect is generally short-lived. -

II. Small and Medium-Sized Cities. It is also clear that the white flight phenom-
ena does not apply in small and middle-sized cities. Cities such as Fort Wayne,
Indiana; Stamford, Connecticut; Sacramento, California; and Ann Arbor, Michigan
all retained a rate of White enrollment consistent with pre-desegregation years.
Berkeley, California actually experienced an increase in white enrollment post-
desegregation.

In Pontiac, Michigan, where nearly one-half of all black and white students werereassigned and despite community conflict surrounding desegregation, by the
second year of the plan the rate of white enrollment loss was lower than it was two
years prior to desegregation.$-*

TABLE 2.-CHANGE IN PERCENTAGE WHITE FOR FOUR DESEGREGATION GROUPS AND A CONTROL
GROUP CONTROLLING FOR CITY SIZE

GO 4 -3 -2 -1 Oyeas Iyear 2 yws 3yj Sw fii Ayears years years yearsees sris

Med dties (100,o0-
500,000):
High desegregation .............. -1.3 -1.6 -0.3 -1.3 -2.0 -1.8 -2.2 -0.8 NS -1.1 -1.7
Med desegregation ............... -. 8 -1.3 -. 6 -1.2 -1.2 -2.1 -1.1 -1.1 NS -1.0 -1.4
Low desegregation ............... -1,3 -2.5 -1.8 1.3 -. 1.3 -1.6 -1.4 -1.3 NS 1.7 1.4
Control ............................................... - 1.0 -2.0 -2.1 - 2.4 - 1.8 - 1.3 - 1.3 NS - 1.7 - 1.7

Sm dties(100,000):
High desegeation ..............- 2.2 3.3 -4.8 -1.8 -3.6 - 1.2 1.1 .............. NS 3.0 1.9
Med desegregation ............... - .2 .7 - 1.2 - .2 - .7 .............. - .9 .............................. -. 6 - 1.2
Low desegregation ........................................... - .6 - .5 - .7 - .3 - 1.5 .............................................. - 1.7
Conrl ......................................................................................... - 2.2 - 1.9 - 1.6 - 1.2 ................................ - 1.7

I. Metropolitan and County-wide Plans. Pettigrew and Green, and others have
also found that districts involved in metropolitan or county-wide school desegrega-
tion plans, which inevitable involve substantial busing, do not experience desegrega-
tion-related white flight. When a desegregation plan was implemented in Tampa-
Hilsborough County, Florida, there was no white flight, despite the predictions of
opponents to the plan. Private "white flight academies" soon closed, due to lack of
enrollment. 10

Rossell's study also showed that cities under metropolitan or county-wide plans
such as Racine, Wisconsin and Riverside, California experienced a drop in the rate
of white enrollment loss after deseg ation 1

In fact, far from leading to white flight, evidence shows that metropolitan and
_5unty-wide d e egation may lead to increased residential integration. Dr. Diana

Pearce, in a 1980 study, examined seven pairs of cities matched for population,
geographic location andthe percentage of minority enrollment in the public schools.
The only difference between each per was that one city had experienced metropoi-
tan or county-wide desegregation for a minimum of five years, while the other half
had no metropolitan desegregation.

In each twir of cities, substantially greater reductions in housing segregation were
found in the cities which had experienced metropolitan or county-wide school deseg-
regation. In contrast to the short term effect of white fl' ht, this trend toward
increased residential integration was found to be cumulative over the years. In

* For a complete list of all the cities used in Rossll's study, see attachment A.
* See p. 8 for chart explanation.10 Time Magazine, Sept. 19, 1979, p. 76.SSee atahet &.
-*BreakiW Down BartierE New Evidence on the Impact of Metropolitan School Desegrega-

tion on Housing Pattern&
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Riverside, California, for example, after fifteen years of metropolitan school desegre-
gation, only four of the twenty-one elementary schools required busing; the remain-
der of the school attendance zones had become sufficiently integrated residentially
so that busing was no longer necessary to maintain racial balance, in the public
schools.

The study suggests several factors which explain this result. First, eliminating
segregated, racially identifiable schools in an entire metropolitan -area removes a
means of facilitating segregative housing choices.2a Second, when schools are deseg-
regated on a metropolitan basis, no matter where one lives, one's children will
attend desegregated schools. Further, in some desegregation plans, integrated neigh-
borhoods become the only neighborhoods that are exempt from busing and retain
their neighorhood schools. This exemption provides a powerful incentive for both
minority and majority families to create stable, integrated neighborhoods. Louis-
ville-Jefferson County, Kentucky operates under a metropolitan desegregation- )]an
which exempts blacks who move into an area where they are a racial minority rom
busing. In conjunction with counselling given to low-income families after the plan
went into effect, many black families have moved from the city to white suburban
neighborhoods. Hundreds of black students have been automatically exempted from
the transportation aspects of the plan over the past 5 years.

Additionally, as enough black families move into a neighborhood to improve the
racial balance of a given school attendance zone, it is possible for the entire school
to be exempted from busing, enabling all the students, black and white, to attend
their neighborhood school.14

When coupled with the finding that minority children's achievement scores were
found to rise the most in districts with metropolitan desegregation 15, it becomes
clear that metropolitan and county-wide school desegregation plans may be an
effective, long range tool to achieve integrated schools, stable integrated neighbor-
hoods and better educated children in both large cities and more rural areas.

CONCLUSION

Extensive social science evidence on school desegregation and white flight shows
that:

(1) In large -cities with substantial minority populations, a drop in white enroll-
ment may follow a school desegregation order during the white enrollment may
follow a school desegregation order during the first year, but in succeeding years the
rate of white pupil loss usually returns to pre-desegregation levels. The major
causes of white suburbanization have little to do with school desegregation and the
rate of white flight is not different in cities that do not have court-ordered desegre-
gation.

(2) In small and medium-sized cities, there is little or no effect of desegregation on
white enrollment loss.

(3) Districts that have metropolitan and county-wide desegregation plans do not
experience white flight or white pupil loss as a result of desegregation. Indeed, these
types of plans have led to increased residential integration.

Proposed legislative findings that school desegregation remedies required busing
lead to white flight are unsupported by the evidence. To the contrary, legislation
that would curtail the use of busing as a remedy would eliminate metropolitan
plans that have proved stable and have led to residential integration.

"'In fact, a survey of real-estate agents in the cities showed that in the cities with metropoli-
tan desegregation, brokers were more willing to show both black and white customers housing
in all areas of the city, which also helps create integrated neighborhoods.

14Staff Report 80-1, Kentucky Commission on Human Rights, Frankfort, Ky.
"See Crain and Mahard, "Some Policy Implications of the Desegregation-Minority Achieve-

ment Literature" (1981).
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APPENDIX 2" CHANGE IN PERCENTAGE WHITE FROM THE PREVIOUS +
SCHOOL YEAR COMPUTED FOR EACH YEAR BEFORE AND AFTERSCHOOL DESEGREGATION

(1) (2) (3J 14) (5) (6/ (71 (Si (91 (101 7i1 (12) (131 14) (75) (16) !17) lei 119/ (20) (21) !22)

%Sru Ch.1mfl'n x "ts Students mao CPPany %" 4* r Std*,ts A 'eraye AverageSru.

dents Re- Court -7 -6 "- -4 -3 -2 -I P -' - - '2 " , 6 0# Signif A- Post ou

-4 School Daisrc( azugfled Ofd d " Yea' "edfs yeang Years Years Years Year Dare Years Yeat Yeart yes Voars yar s Yeors Years L-m' series uros

Pasamdna, Cal f. 98.48 yes -2.7 -1.5 -1 9 -2.1 -2.0 -2.4 1970 -4.2 -4.5 -2.5* 3 05 -1.2 -3.7 100.80

Pontiac. M ic. 8347 yes -1.3 -1.0 -3.0 j -3 1" -1 7 -2.4" 1971 -5.4 -. 4 02. 02 -::.1 -2.9 87.09

ferkeley. Calif 5772 -2 2 '-2.2 .7 -1.6 1968 -2.2 -. 6 -8 .2 .9 ',S. -. 9 -3 66.32

dlchsta. Kans. 44.36 - 8* -. 4 -. 4 -1.0* -1.0" 1971 * -1.3 -1.4 N.s, -. 7 -1.4 56.63

Sa Fancsco. -2.9 -1 2 0 -4.1 -. 2 1971 -3.0 -2.1" N S. -1.7 -2.6 46.58

Calif. 42.49 yes
Ft. Wayn. Ind. 34.60 -. 4 -. 5 -1.6 -2 -1 1 1971 -8 1 -1.0 N.S. -7 -. 9 3400

waukean. Ill. -1.3 -3.5 -7.8 -1.1 1968 -18 -1.9 -1.1 -1.0 -19 NS. -3.4 -15 31.72

(e05c13. 31.72 yes -1-3 -1.4 -1.5 -6 1969 -1.5 -2.4' -1.4 -2.0' N S. -1.2 -1.8 2977

1967 -20 .2 -. 2" -1.7' -1.0 a -. 9 36.00
Provdenc. R.I. 24 10
Rmrsode. C.ilf. 2140 .7 -6' 1966 -1 5 -1.2* .9 -2.2" -1.0 -14 -1.5 N.S. -. 1 -1.1 3820

Lasvo s. Nov. 19.24 yes .3 -60 -.6 0 1972 -. 8 a -- 2 -. 8 30.05

Evenwille. *nd. 15.77 ye -. 1' -2.2 -3 -. 1 1.2* - 3* 1972 -. 7 a -. 8 -. 7 29.57

Muncin.ind- 15.10 .3 -9 -2.6 1.9 1972 -. 3 a -1 -. 3 15.10

Stamford. Conn- 13.20 -2.6 -1.3' -8 -1.8' -1.8 1970 -1.5 -. 9 -1.5 NS. -1.7 -1.3 21.42

Niagara Fails. N.Y. 11.76 * -4' -. 6 1970 -1.3 -5 -. 7 NS. -. 5 -. 8 30.26
t -1.3 1966 -. 2 1.2 -. 3' -1.0 -1.1 -1.1 -1.0 * -1.3 -. 5 19.98

Sacramento. Ct. 11 10 ye

Oklahom Cit2. -2.2 -1.1 1968 -1.6 -4.9 -1.2' -. 4 -1.6 Ns. -1.7 -1.9 11.50
Old. 1082 ye 

15 -22 96

Sagnew, Mi 9.60 -.2.6 -. 5 -. 6 -2.3 1972 -2.2 -1.S -2.2 9.6

Gramcnapds. a 1968 -3.1 -8 -. 3 -1.8 -2.2' a a -1.6 10.16
M mc. 9.40

,ngftld. Mao. 9.10 -1.8 -1.8 9 -3.7' 1968 -1.3 -1.9 -2.7 -2.2 -2.00 NS. -1.6 -2.0 23.05
Ann Arbor. Mi. 9.00 -. 5 1965 -. 1 -. 1 -. 9 -2.3 -. 6 -. 8 -1.1 -1.2' a -. 5 -. 9 15.48

LamonAtor. K i8st 1967 .2 0 -. 40 -. 3 -. 4 a a . -. 2 9.66

8altsmO MC. . 792 -6.2 -1.6 -4.0 -1.0 -1.1 -. 9 1971 -1.1 -1.1 NS -2.5 -7.1 7.92

Tulsa. Okla. 7.83 yes -. 1 -. 2' -4 -4.8 -. 1 -. 6' 1971 -. 5 -1.9' NS. -1.0 -1." 14.36

Peosa, Ill. 7.83 1968 -. 8 -. 9* -1.0' -1.1' -1.4' a a -1.0 15.86

Cambridge. Mau. 7,30 -. 6 0 -. 1 -1.8 0 -1.2 -. 9 1972 -. 9 20 N.S. -. 7 .6 7.30

La"Ag. Mch. 7.18 -. 2 -6 -1.1 -2.2" 1969 -. 7 -18* -1.4 -2.1' NS. -1.0 -1.5 22.54



APPENDIX 2: CHANGE IN PERCENTAGE WHITE FROM THE PREVIOUS

SCHOOL YEAR COMPUTED FOR EACH YEAR BEFORE AND AFTER SCHOOL DESEGRATMON count. )

I11 12) 31 ) 151 mu (I ( lo fit (1 Z Ism 1 t1 I115 Ito t n (to Ito lis cm

m cp~ww 1s *I chws S dP AutuAemaep

dea A*- Cow, -7 - - 2 - Mi. " *- 1 -j ,4 . ,i ,r #,41 ,

I , 3Ca If e d Oram d Veww V s r w rows eaws years ve.n YwDw ews V •rVi V i.,i Vue r o re LVw am aws aum

n. . - 40 1967 - S .4 - * -1 - . MsS -0 .A 2320
Reamn. W,.. 6.60 -M-; - o l-." " -SS -'1 -8 944

Taco m.Was. 650 - - 19 6 -1.4* -9 -r US.

Son segiadwso. M 6 - g
- 6s t- 4 s. -.9 0 -.1 - 7 1970 8 -3-3 - S U s -6 -I o

M01000009".M, Ilef. 490 -6 -. 4 -I S -1,0- 13 -1.0" 1971 -1.S -13 U 1 .10 -24 lot*

W . OuC . 4 -24 -13 1910 -.9 -1 7 -$ N$ -19 -to 100
Wosmlww*.C,n. 48MS -4 ..I *2 S

40o..N. N Y. 4-30 -2.4 -2.6 -16 -30 -2.8 -2.4* 1971 3.3 -3.1

Semde, Waft 4.14 -3.0 1.1" -1 6 -80 -9 16 1971 -4.5 -11 MS & -2 q .- 3 116s

Ovsos. Ofto 3-20 , -.6 1969 -11 -14" -2.0 -2.0 & -4 -1.6 396

ulo.Y. 2.20967 -2.5 4.0 -S3" -.I. -1.2 -2.2 a & -2 &

moves-t10o- 2s0 
.. 1969 -. 7 -53 -_S -9 a " -3 ;Z7

St. OMos 2.s0 Ies * -0 - -S J -6 0 0 -1.3 anr

Swc MW.m.n 2.50 -1.3 -1.0 1970 0 -1-2 --9 t.is wwem am*& .c-. OS -1-2 .J'. 3m

Rotckord. n0. 2.40 .7 t169 -9 -1.3 -.6 -1-1 a 7 -s 40

FfmL Much. 2.4 35 -1 S" -2.0 1971 -2.9 -1 7M Fos -2. -23 35I

Seacwu, s.Ny 2.20 -2.6 -14 -1.7" 1967 -1.9 -1.8" -1.7 -2.0 -1.7 -20" S. -is. -1. 3m

Cawf ongs.
Coo. 2.10 4' -3 1971 -.1 -. 2 a 1 -s 730
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Mr. WARD. Mr. Chairman?
Senator EAST. Yes, Mr. Ward?
Mr. WARD. If I might, I would just very briefly respond to a

couple of comments the gentleman made.
Senator EAST. I will tell you what I would like to do, if you would

not-mind, and then I will be happy to come back to you, Mr. Ward.
I just want to get some points in for the record before we let time
slip too far away on us, and then I will be happy to come back to
you, if that would be permissible.

Mr. WARD. Fine.
Senator EAST. Thank you.
I found all the comments this morning very useful and valuable.

I would like to direct my remarks primarily to Messrs. Shattuck
and Taylor and get their response.

I would like to shift the focus of the discussion to a little differ-
ent level just to try to get an angle on it.

Just to give you a little bit of an idea of where I am coming from
on this thing, I have had training as a lawyer-a licensed attor-
ney-and have had training as a political scientist and teacher of
political science, and I have had experience, obviously, in the real
world of politics.

I find with my brethren in the legal profession, as much as I
greatly respect that they are human and their training, a tendency
to get their focus on a problem so narrowly legalistic that they
seem to be sometimes to be outright indifferent or oblivious to the
fact that we are talking about an ongoing society and political
system. I

The issue is political. I do not mean that in a cynical sense but in
terms of a policy-making sense. Maybe speaking a little bit as the
political science professor here, you have a policy problem here of
major -lroportions.

Let me move on to another point just to try to get at the meat of
that. This issue, along with a few others that one might list, which
I will not worry you with right now-there is deep and profound
public interest in them. People feel very strongly about it.
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I would argue, really, that the public on this question of what at
least they perceive as being forced busing, massive busing of the
kind that Mr. Ward is pointing out there-a great many people out
there in the real world of American politics-black and white-and
I am not suggesting I speak for everyone now, but I am just telling
you as one man who has been out there in that real world-feel
that kind of thing makes no sense.

It does not have to do with constitutional rights. It does not have
to do with eliminating discrimination. It is an obsession with some-
thing they cannot put their finger upon. It is a perverse result. It is
contrary to the idea of community. It is contrary to their own
personal wishes as a family. It strikes them as visionary. It is an
abstraction.

To force them to accept the result on very narrow, legalistic
rationales-they just intuitively, as a matter of gut feeling, do not
buy that.

Suppose a comparison I might make is this: In the. Dred Scott
case of 1857, those who liked that decision probably said:

Look, the black man is a piece of property. That is a constitutional provision held
by the Court. They are not people or persons within the meaning of the Constitu-
tion. That is that. The Court has ruled on it. Now, we don't want to hear any more
about it.

Well, there were a lot of people in this country-not a majority
maybe, but a powerful minority-who did not buy that argument,
the Supreme Court notwithstanding and with all due respect to
them. They said:

We do not look upon the black people as pieces of property. They appear very"
human to us, and we are going to begin the political movement to make them a part
of the American constitutional system. We might do it through legislation, we might
do-it through constitutional amendment.

But to advise them: "Look, the issue has been settled now; the
Court settled it; be quiet, we want to hear no more of it," is simply
unrealistic to expect.

The problem you come back to in a democratic society is that,
ultimately, major policy questions-which slavery was, or this issue
of busing is-have profound political and policy implications and,
at some point I am going to remind you again-and I might sound
a little professorial ere-are going to be resolved in the political
arena. They are going to be resolved in the legislative halls some
way or other.

The fact that you have been before Senator Hatch's subcommit-
tee, the fact that you are before this one now, is some evidence,
and the fact that we had an election last November that I am here,
and this sort of thing. There is a message there where the political
scientist would see that there is a desire to change this kind of
policy.

People simply do not buy the argument that in order to have
racial equality, in order to treat blacks and whites equally, you
must go through the kinds of contortions they are going through
down in Baton Rouge.

There are just too many Americans, black and white, that do not
look upon that as the litmus test of your commitment to racial
equality. They just do not buy that. Again, it is not the world in
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which they live. They live in communities, they have families, they
go to neighborhood schools.

The idea, perhaps, of freedom of choice, or degrees of mobility, or
equality in terms of job opportunity or in terms of general mobil-
ity-the idea that you must have racial balances in schools as an
integral part of a policy of equality and fairness they simply do not
accept. They do not buy that. Wat you- are seeing is a profound
movement to try to change this in the political arena.

All I can say to you is that there is going to be a response to it,
whether it is statutory, as we are considering here, or whether it is
constitutional.

I am not suggesting it is simple or it is easy, but to argue that all
potential attempts are going to be unconstitutional as, in a way,
you are suggesting these two bills are unconstitutional, as you put
it-perhaps-but, as Senator Johnston said, as we always know in
the real world of constitutional law, let us see.

If we had passed it, we could challenge it in the courts. It could
go to the Supreme Court. If the Court said: "For reasons A and B it
is constitutionally defective," perhaps Congress could remedy those.
If not, we might go to a constitutional amendment.

I am trying to put it in the broadest context of American demo-
cratic politics. The country today is weary of that kind of thing. I
do not think I exaggerate it in saying that. We are going to have
to, in the Congress, find a remedy to it.

I find as one Senator and I found in campaigning, that there are
so many things where the public says: "Why can't you do some-
thing about, this?" We say, "Oh, because the courts have heldotherwise." They-say: "Why can't you do something about that?"
"Because the bureaucracy has held otherwise." And so it goes.

Finally, people say: "Well, apparently you people in the Congress
don't have any authority to do much of anything." And all I can
say is:_"Well, I suppose you are right." We simply acquiesce in
what the court decides we shall do or what bureaucratic elites
decide we shall do.

I can tell you, out there in the hinterland, as a beneficiary of last
November, people are weary of it. They are weary of it in the sense
of saying: "look, you folks, see if you can't find some fair, reason-
able, prudent, commonsense remedy to it." And this busing one
hits that tripcord very hard and very fast.

I do not mean to go on here too much lecturing you on it. I am
trying to convey to you-not lecture you-the intense political
effort and desire in this country to do something. People in legisla-
tive bodies, be they in the U.S. Congress, or at the State level, or
whatever, are not indifferent to that.

The Court, it occurs to me, has become insensitive to the political
dimension of American politics. They think it is simply a matter of
issuing edicts and rules and regulations. The bureaucracy has done
the same thing. They just, I fear, overdid what they thought was a
good thing.

There is a -strong movement, for example, to rein in the bureauc-
racy. There is a strong movement to rein in the courts. There is a.
strong movement by the American people to reassert their partici-
pati'on in making major policy decisions and, in this case, on the
busing issue.
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I do not wish to dismiss all of your very fine remarks as being
irrelevant and not germane, but they are intensely legalistic.

You say it will be found unconstitutional. You say this is "one of
the rights, and the remedy must be there." It is missing, again, this
political dimension that we have to cope with and to deal with.

I often like to point out to people on this matter of the civil
rights movement in the United States since 1945-and, again, I
speak as a political scientist-probably the most successful thing
that we have had in the civil rights area has been the 1964 Civil
Rights Act. And do you know what? Because it was the deliberative
process of the Congress.

Congress was involved in trying to reach a commonsense solution
on public accommodations and fair employment practices. Public
accommdations-look at how that has been accepted in this coun-
try. Some people did not want it at that time.

But I tell you, at least in defense of the 1964 Civil Rights Act,
they hacked that thing out here in the Congress, and you had the
legislative body make the decision, and it should happen in a
democracy on major policy questions.

Once the legislative chamber has made policy, that is going to
diffuse major opposition because people have had their say, they
have been a part of it, and we tend to live, as much as we can, with
those policy decisions. We reevaluate them. We may modify them
over time.

But where we have ruptured this process-and I would personal-
l agree with the import of the remarks here this morning by Mr.

ard and Senator Johnston-I sometimes sense a counterproduc-
tive aspect of this. It is antagonizing people. It is actually inflaming
a situation. It is distracting from the really legitimate problems of
how might you improve the opportunities for blacks in American
society.

We are all bogged down and arguing over busing and whether
this is the ultimate litmus test. I do not wish to speak for all white
America, let alone black America, but I have a feeling in my own
political bones that the vast majority of whites and blacks in this
country would say:

Yes, this is not the real issue. The real issue ought to be focused upon jobs,
housing, and opportunities, and all other kinds of things.

There is nothing inherently inferior about a black school or a
black community. There is something inherently inferior when you
are not concentrating your resources and your talents in trying to
improve people in American society, whatever particular communi-
ty they might live in.

I do not wish to dismiss your very fine points and your very well-
stated points cavalierly, but I can say, as one person, I suspect we
are going to take some decisive action in this area. We are only
quarreling over what kind, what form, and what shape, it will
take.

Where it goes, I do not know, in terms of what the Court will
say, but there will be continued pressure for the near term and the
long term to resolve this busing question. The opponents. of it, I
would recommend, better sit back and look at the total political
context in which this has taken place and see if, perhaps, they
cannot come up with a better rationale than they currently have
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for justifying the status quo, which is politically wholly unaccepta-
ble in too many parts of the country.

If you might respond to that, Mr. Taylor, and then-Mr. Ward-I
will get back to you and let you get in your points.

Mr. TAYWR. I certainly do want to respond briefly.
Senator, I do not view this wholly as a legal problem, and my

testimony was briefly directed to the educational aspects of it. Let
me turn now to the human aspects of it as well.

We are dealing with a problem which I think everybody would
agree is a tremendously difficult problem in this society. For years,
through enforced action by the State, we have treated black people
very badly, first through slavery, then through the order of segre-
gation.

It is not surprising that when we come to the point of trying to
cope with that situation, that it should be difficult to deal with.

Over many years of enforced segregation, blacks have learned to
fear whites and whites have learned to fear blacks. So it should not
be a terrible surprise that when the time comes to remedy that
situation it becomes very difficult.

But the fact of the matter is that over a period of time we have
begun to address those problems, and the courts have played-I
would say to you, Senator-a heroic role against all kinds of pres-
sures in trying to work these problems through calmly and ably.

They have, frankly, not been assisted very much-except during
the period in the 1960's when Congress and the President took
leadership-by the politicians because the politicians issued the
southern manifestoes and responded to the worst fears of people.

You look at a situation such as the situation in Charlotte-Meck-
lenberg in your own State. I will not say the problems are all
solved there, but when that decision came down the people of
Charlotte-Mecklenberg got together to make it work.

Ten thousand volunteers came into the school system, and people
in Charlotte-Mecklenberg today say that they have improved the
quality of education for all people, black and white, as a result of
their efforts.

I have been around to these communities-I am not just filing a
legal brief here-and I know some of the difficulties and some of
the fears that you are speaking about. But if we treat it calmly, if
people do not lose their nerve and do not lose their principle, they
come through it.

A couple of years ago when Congressman Mottl put forward a
constitutional amendment on the floor of the House of Representa-
tives, Congressman Mendel Davis from South Carolina said:

We have worked through these problems in the South. Why should we be carry-
ing water for the Northbecause it has taken the North so long to address those
problems?

I do not see, frankly, sir, how you can provide opportunity for
minority students-blacks, Hispanics, and others-by herding them
together and continuing to herd them together in isolated schools,
regardless of how much money you spend on those schools. And we
are 'not spending more money on them, as you know, these days, as
has come out.
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What this is all about is finally enabling people to be a part of
this society. We tried once before in the Reconstruction Era, and
that effort was dismantled.

Now, after we have made some progress, if you are saying to us
that the Congress is going to act to try to dismantle that progress, I
think it would be a very sad day indeed.

I am not resting my case entirely on the unconstitutionality of
these bills because I think grave damage will be done even if these
bills are ruled unconstitutional. I do not see the demand in the
country that you seem to see on this, sir.

I think if you took the testimony of people from Communities
that have undergone this process you would find that many of
them have accepted this and feel they are on the road to recovery.

I would say, just in conclusion, that while I am, I think, as great
an advocate as anyone for fair housing, for equal employment
opportunity, for adequate programs to address the needs of those
who need a hand in this society, I hardly see any evidence in the
Congress of the United States today that that is the way they are
addressing these problems.

So, to say that we will forgo school desegregation and turn to
something, to put it most kindly, is blinking the facts of the
matter.

Thank you.
Senator EAST. Let me just respond briefly to that, Mr. Tayl6r.
You use the word herding-herding minorities-Hispanics or

blacks. It is a sort of revealing term to me. Again, I do not wish to
make too much of the point and engage in overkill with it, but
there is a certain implication in all of this busing rationale that a
predominantly black community, perhaps, or Hispanic, or what-
ever, is inherently inferior-that is, that these people are herded
into communities and they would really much prefer not to be in
those communities.

Do not misunderstand me-I do not mean that they do not want
to improve the quality of life in terms of jobs and housing and
opportunities for their children, but it strikes me-and you, I am
sure, would vehemently disagree-as a little patronizing-that
these poor folks have to live in their communities with one another
and have their own institutions and their own schools.

How, for example, does one account for a great university like
Howard University? Is not this troublesome? Or how does one
account for the great black community in Washington, D.C., or in
Harlem in New York? Ultimately, you reach a logistics problem.

Are we suggesting that a child in a large black-populated area of,
a large city in America who is basically involved in the black
community is some way or other herded into an inferior existence
for an indefinite period of time?

First of all, logistically, there is no answer to it; and, second, I do
not buy that premise, and most Americans do not. We are working
on very different premises here, and I would submit, frankly, Mr.
Taylor-and we can all argue the weighing of the figures, the
statistics, aid the majority is on our side or the majority is on the
other side.

-I
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I dare say there are precious few people in America today in
public life who take a strong, adamant position that forced busing
is a good thing and find a strong public response to it.

I find the defense of it primarily confined to lawyers in the field
or those who have become, I would say, obsessed with the idea that
this is the only remedy to an incredibly complex problem.

I can certainly say that in North Carolina-I speak with some
authority for that State-forced busing is not at all popular.

You say: "Well, people have endured it. They have lived through
it." Well, of course, people endure many things in life. Life is
imperfect, and it involves tragedy and sorrow and pain. The fact
that people suffer through a particular court edict does not neces-
sarily mean that is evidence why we ought to continue to maintain
it.

We ultimately, in my assessment, come back to an intense prob-
lem of the reality of man. People are social creatures. They live in
communities. We have got to respect, to some degree, the policy
judgments of those communities, of the American Nation as a
whole.

What you are proposing, I am as convinced as anything con-
vinces me in the real world of American politics today, does not
enjoy any serious degree of popular currency or support, and there
will continue to be great movement to change it.

'However well and however eloquently you state your point, too
many people-and I will admit-including myself, will not accept
the rationale under your terms. We operate from different assump-
tions.

Your idea of what it would t!ke to have racial equality, or
fairness, or generosity, or humaneness, or kindness, or goodness in
terms of race relations-I simply do not look upoa forced busing as
the litmus test of whether you have that commitment, and just too
many Americans would share that, and, I suspect, black and white.

Mr. TAYLOR. Senator, I will not take much more time, but just to
clarify a couple of points. When I used the word herding, while it
may be colloquial, I used it advisedly.

Why do you suppose that judges, who often come from conserv-
ative backgrounds, who go through the political process in order to
get their appointments, are ordering desegregation, including
busing, in the way that they are?

The fact is that they are exposed in a very intensive way to the
causes of school segregation when they hold hearings in these
cases.

Judges have come in initially very sceptical, but after they have
heard testimony about the building of physical barriers to confine
a black comrro-anity, about the way the Federal Government has
operated through the FHA programs to deny housing opportunities'
to blacks, to promote the use of racially-restrictive convenants, to
break up neighborhoods, and to force blacks into a confined posi-
tion, I do not think the word herding is too strong at all.

Minority people simply have not been given that choice. What
we are talking about is taking steps to give them. that choice.

You mentioned logistics. The fact of the matter is that it has
been demonstrated-and I hope you will make a record on this-
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that the logistics of bringing about desegregation in metropolitan
areas is much easier if you can cross that line.

Take the city of Hartford. There is white community at one end
of town and a black community at the other end of town. But that
black community is right next door to a suburban school district
where it would not be at all difficult to bring about segregation.

So the logistics are not the problem. Obviously, where the logis-
tics are a problem, the courts will say, as they did in Swann, that
we are not going to order any kind of desegregation that will be
detrimental to the education of any of the students involved.

You mentioned Howard and the community here. I think it is
ironic that the progress that has been made under the Supreme
Court's decisions, under the 1964 Civil Rights Act, is being used as
the enemy of continuing this effort.

Certainly, people make it on their own. They make it against the
worst odds. But the fact is that, since we have begun to open up
this society, many more people have made it. And people say:
"Well, there are these people over there. They have made it. Why
do we need any more desegregation?"

I repeat to you, Senator, what we are talking about is people
finally being able to be a part of this society-to make their own
choices.

I do not think-when you get down to it--the concerns of black
people are any different from the concerns of white people. They
want a better opportunity for themselves and for their children.

If we remove these constraints-if we finish the job of removing
these constraints-in the public schools as well as other areas, we
will be a much better society.

Senator EAST. I do not disagree with your goal. We obviously
have a strong difference of opinion over whether this is an appro-
priate remedy to the achievement of that goal.

Perhaps, to some extent, this has made it beneficial. We have
narrowed the scope of our difference, although you may well still
feel that by curtailing or eliminating this remedy you ultimately
impair very seriously the achievement of the goal. I respect your
opinion on that.

I suppose I have made it more than clear-perhaps ad nau-
seum-that I do not share that view, but I would like to think that
the hearings this morning have been beneficial to clarify, maybe,
what it is we are disagreeing over and whether this is an appropri-
ate remedy to the achievement of the common end.

Mr. Ward, you wanted to ask a question?
Mr. Shattuck, we will let you come back next if you have some-

thing you would like to add. Let us do that. Maybe we can wrap it
up in the next 10 to 15 minutes. We had planned to go to 1 o'clock.
Ma be we can take 15 minutes and then be finished.

Go ahead, Mr. Ward.
Mr. WARD. Before I respond to the remarks, I would like to

respond to your statement and the comment you made, and I am
going to agree with Mr. Taylor, in part, in doing so.

You mentioned, Mr. Chairman, that 50 years ago, so far as the
legalistic part of it was concerned, in the Supreme Court, we had
Pessey v. Ferguson. That was changed and reversed in Brown.
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Since then, we have made a great deal of progress on the real
problem, which is racial prejudice.

Senator EAST. Could you pull the mike a little closer?
Mr. WARD. Yes, sir.
We have seen the Supreme Court go from Plemey v. Fergson, by

which you can assign students or people to different places or
accommodations because of their race, to Brown, saying that no,
that is now unconstitutional.

We go further than that, and we make progress. There is no
question but that during the 1960's and early 1970's considerable
progress in eliminating and decreasing, racial prejudice and dis-
crimination was made, as Mr. Taylor indicated.

My concern is that now the Court is going so far in reaching for
a mathematical concept that you are reversing the trend and that
the racial prejudice and the racial discrimination is now coming
back. That is what we want to avoid.Racial prejudice is not a one-way street. Blacks have racial preju-
dices against whites, just like some whites have against blacks.

I can remember one time a fifth circuit decision-Judge Brown
wrote it, I believe-in which he said:

Loath as judges are to articulate constitutional principles in the dry terms of
arithmetic, it is no longer the spirit that counts, it is the numbers.

When you say that in terms of education, and children, and a
school system, then you have gone to the destruction of education,
because that is what education is all about. You have got to formu-
late and build with that spirit.

What concerns me is that the progress Mr. Taylor referred to
that we made is now being thrown out the window because the
courts have now gone too far in what they are ordering, and the
people as a whole cannot accept it.

Another thing that bothers me in this is, for example, in the
Rapides case. We had a young man testify-I say young-he was
38 or 40 years old, black, married with two children. He had moved
to Alexandria in about 1970.

When he first moved there, he and his wife and their two small
children were living in an apartment. As his salary increased, as
he was promoted, they ultimately bought a house.

He testified that he looked all over Alexandria and finally decid-
ed that the house he liked and the neighborhood he liked was on
Lincoln Road. That is in the predominantly black area. He looked
at both schools in that area-Lincoln Road Primary and Jones
Street Junior High.

He found that they had good staffs, black and white teachers,
good principals, were well-run schools, and they bought their house
on Lincoln Road. He had one child at the time he testified in the
primary and one in the junior high.

And he objected to the Government and the Court now sayin
they were going to take his child out of Jones Street Junior High
and bus his child across the river to Pineville.

That is a black man. It is his constitutional rights, supposedly,
that Mr. Taylor has been referring to. He objected to moving hi
child out of the neighborhood school. H

I go back. The hiistory of our country has been a history of
basically neighborhood schools-communities living together. We
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have ethnic populations and ethnic areas all over our Nation in all
of our big cities. We have Italian neighborhoods, we have Polish
neighborhoods, and in my State we have French neighborhoods and
English neighborhoods-or redneck neighborhoods, as they call
them sometimes-where blacks and whites i ,ere getting to know
one another on a voluntary basis and finding out that human
beings are human beings and should be accountable because of
their conduct and not because of their race or color.

When you throw them together against their wishes, particularly
their children, you eliminate that. All of that goes by the board.
That is my concern. That is why I am here to testify in favor of
some legislation-even if it turns out to be unconstitutionaP-that
will tell the courts that the sense of the people is that they are
destroying what they are trying to do. I will close on that.

Mr. Taylor made a few remarks that I wanted to respond to
earlier. I just cannot leave them sit. He was talking about Baton
Rouge, and I certainly do not want to try the Baton Rouge case
before this subcommittee either.

With respect to building buildings, you build buildings normally
where the children are. When an area grows and outgrows the
building, you either build a new building or you put up T buildingsif you cannot afford it.

If you do not do that, then those people who moved there-you
have got to pick them up and bus them back across town some-
where. That generally is not an acceptable procedure. It may be a
court-ordered procedure now.

He mentioned that the district court was found to be in bad faith
and showed no leadership. May I remind Mr. Taylor and the sub-
committee-and what I want you to understand is--that in 1970, as
I mentioned- earlier, that East Baton Rouge Parish School Board
voluntarily, when the biracial committee came up with a desegre-
gation plan that was acceptable to the plaintiffs and acceptable to
the court-that same court, U.S. District Court for the Middle
District of Louisiana not only said we were unitary, it said the
school board had acted in good faith throughout in trying to solve
the problem.

It came back in 1973 or 1974, after Swann, with a motion for
further relief, to reexamine the school system, appointed outside
court's experts to come in and examine the system, again found
that we were unitary-desegregated faculties, desegregated extra-
curricular activities and transportation-and again commended the
board for its good faith efforts.

That was the same court-a different judge. Has that judge been
so wrong over these past 10 years, and it is now this judge that all
of a sudden happens to be right?

I submit to you respectfully that, regardless of the findings of the
district court, they helped make his decision stand up. But those
findings of a lack of leadership are simply not correct.

That is all I have to say.
Senator EAST. Thank you.
Mr. Shattuck?
Mr. SHA'rUCK. Mr. Chairman, I will just make a couple of com-

ments to follow what I think is an extremely eloquent presentation
by my colleague, Mr. Taylor, and recognizing that the exchange
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between you and Mr. Taylor, was something of an elucidation of
some of the points here.

I do not deny-not only do I not deny, but I clearly recognize
that the problems that are being discussed in this subcommittee
are real fesh-and-blood political problems involving the lives of
people, their future, the future of their children, and the way in
which they-are going to live for a large part of their lives.

I do not rest my case on the question of the unconstitutionality
of these measures before the subcommittee, but I would like to
make a couple of brief comments about the law and about the
courts, because I think, in your discussion with Mr. Taylor, you
were tilting substantially away from the protection that the law is
intended to give in this society to minorities-to minorities who, in
many instances, cannot participate, by definition, in the same way
that the majority can in the political system.

Our system of law, and particularly constitutional law, is what
differentiates our system of government from so many others in
the world where minorities are not given the kind of protection
that we get here.

I think that we must not, in the noise of the time and the
concern of some people who are stating that they oppose certain
things that the law is proposing to do, lose sight of that central
fact. If we do, then a great deal of our system becomes less protec-
tive of minorities, and the flesh-and-blood problems of those people
who are subject to that kind of protection, I think, become even
greater.

Second, the courts are the vehicle for the protection of the rights
of minorities. Of course, I am not talking here just about racial
minorities either. I am talking about minorities in the society of all
points of view-minorities withpolitical perspectives as well.

Judges are, indeed, political. As Mr. Taylor has pointed out, they
have come through the political system in order to get their ap-
pointments, so they are certainly not immune from the political
considerations that you have been discussing this morning.

But they have a particular job to perform in this society, which
is to sit and hear evidence, and hear evidence in a court of law
from both sides, and in the fairest possible manner that we have
been able to devise in our system-I think in many ways consider-
ably fairer than the system of evidence-giving in the Congress, in
that both sides of a point of view have to be very carefully bal-
anced and represented.

So the courts have the role of protecting the rights of minorities.
If we take a-way that authority or affect it in any very significant
way, which I think is what is being proposed here this morning,
that is damaging to all of us.

It is damaging to all of us because the game of attackin the
Federal courts and their essential role in protecting minorities i
this country can be played by all ends of the political spectrum,
and I think the fact that Congress has not done this up until now
and the fact that the Congress so wisely rejected the attack on the
Supreme Court that was leveled by a liberal administration in the
Roosevelt era, I think demonstrates that ultimately people recog-
nize that the courts are essential in dealing with these flesh-and-
blood problems.
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So I do not deny that this is a hard flesh-and-blood political
question, but I think it is very important not to shortsell the courts-
and the law, and particularly the constitutional law as defined by
the courts, in trying to reach a decision about what to do about it.

Finally, I would associate myself with virtually everything that
Mr. Taylor has said in the colloquy that he has had with you.

Senator EAST. Gentlemen, I wish to thank all of you for coming. I
would like to feel, if nothing else, this morning we have at least
begun a record here on which we can build and ultimately make a
judgment.

We will certainly leave the record open for matters you might
wish to submit. Without objection, they will be inserted together
with your prepared texts.

Certainly, the staff on both sides can continue to remain in touch
for additional comments or information that we might need.

I thank you, and unless I hear serious objection to the contrary
we shall stand adjourned.

[Whereupon, at 1:10 p.m., the hearing was adjourned.]
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Staff present: James McClellan, chief counsel; James Sullivan

and Craig Stern, counsels; Debbie Freshwater, clerk; and Ken Kay,
minority chief counsel.

CALL TO ORDER

Senator EAST. I would like to call the session to order.
We begin hearings this morning on S. 1647 1 and related matters.
I would like to welcome our distinguished panelists this morning,

our audience, and my distinguished colleague, Senator Grassley of
Iowa, who we are going to recognize immediately because he has
some other pressing business he must go to.
_He is not a member of our subcommittee, but he is here to speak

on behalf of, or to introduce, Dr. Ralph S. Scott, Jr., who is a
distinguished educator from Senator Grassley's great State of Iowa.

Senator Grassley, with your approval, we will let you have the
floor for a moment.

Senator Baucus from Montana, the distinguished ranking minor-
ity member of this committee, should be here very shortly. He is
tied up in another meeting at the moment, but we expect him any
minute.

Senator Grassley?

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Thank you, Mr. Chairman.
Ralph, it is a pleasure for me to be here, even though I am not a

member of this subcommittee, to introduce you to my colleagues
and to tell them that they are going to find your testimony very
valuable in formulating policy before this committee.

A copy of S. 1647 can be found in the appendix.
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Ralph, as I refer to him, I know so well that I do not have to look
up his name in the phone book to dial his home phone,' or his office
phone either.

I have consulted with him on many occasions when I was a
member of the State legislature and when I was chairman of the
education committee of the Iowa House of Representatives in the
years 1969 to 1973.

He is not only a constituent of mine, but he is on the faculty of
what I refer to as my university. In the jargon of Iowans, that is
the university that generally gets less appropriations from the
State legislature because it is not as big as the land grant universi-
ty or the University of Iowa. This is the University of Northern
Iowa.

I am proud of anybody who is affiliated with my university, the
University of Northern Iowa. It is the university of one of my sons
who is now attending there, as well as my wife who is now a full-
time student at the University of Northern Iowa.

We are very lucky that you, Ralph, could take the time from
your teaching schedule to come to Washington and share your-
reasoned views on busing with us.

I want to emphasize the term "reasoned," because I think too
often in this debate we only get the emotional arguments. He has
received his notoriety from the research that he has done on this
subject, Mr. Chairman.

I want to say a few words about his background. He is director of
the education clinic at the University of Northern Iowa. He holds a
Ph. D. in educational psychology from the University of Chicago.
He is the author or coauthor of 3 books and over 30 articles which
have appeared in national journals of education and/or psychology.

He is noted for his contribution to a program in Iowa that we
call home-start which has been federally funded-a program de-
signed to aid parents who want to teach their preschool children in
the home.

There is a lot more that I could say about Ralph, but I know that
you want to receive the testimony from everybody else.

He has been a consultant in other States on this subject of
busing. I have said he has done the research; but in a very real
sense, he is a scholar. He is a commonsense educator who is not
afraid to challenge tradition.

That is what I like about Ralph Scott-the fact that he will seek
his own answers, and he is willing to challenge tradition. It does
not matter whether it is an educational tradition or a political
tradition.

In the area of busing we obviously are up against both political
tradition and now, after 25 years, educational tradition.

Welcome, Ralph.

OPENING STATEMENT OF SENATOR JOHN P. EAST -
Senator EAST. Thank you, Senator Grassley. We appreciate your

coming and introducing your distinguished constituent here.
We would be delighted to have you stay as long as you would

like, realizing of course that you have other matters to attend to.
We do appreciate your coming.
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I would like to recognize my distinguished colleague and the
ranking minority member of -the subcommittee, Senator Max
Baucus of Montana. It is always a great pleasure to work with him.
I welcome him this morning.

Senator Baucus, we have so far simply heard from Senator
Grassley who has a constituent here who is one of our witnesses.
He was making a few remarks.

What I thought we might do is proceed. I had not yet made a
statement; I thought I would make a brief statement. Then you
could do likewise. Then we would proceed with our panel if that
sounds satisfactory to you.

Before we turn to our witnesses, and I guarantee you we will do
that very shortly after the preliminaries and ceremony, I would
like to welcome you and remind you that we will be with you very
shortly.

As chairman of the subcommittee, I would like to take the liber-
ty of just a few minutes to describe what it is I think we are doing
and what we hope to be doing so the interested parties and the
public generally and the press and so forth might know at least
where I as one person think we are going and what we are doing.

We are planning a series of 3 days of hearings-today and tomor-
row and also on October 16-dealing with S. 1647.

Our hearings today will focus more upon the educational and
community impact of busing, be it good or not so good. Tomorrow
we will be discussing the constitutional implications of this bill and
related matters. On October 16, we have a member of the adminis-
tration coming, as it now stands, as well as colleagues from the
Senate and House who will be coming.

A list of these witnesses for today and tomorrow and on the 16th
has been made available for anybody who would like to know who
these people are.

We have made every effort, in cooperation with all the staff-
majority and minority-to try to get a balanced presentation here,
because it is one of those issues in which there are not only
differences of opinion but I am fully aware of it-I think we all
are-there are very strong differences of opinion. It is appropriate
that the points of view be heard and be heard as thoroughly and
exhaustively as we can within the confines of hearings, which by
definition, I presume, always must be limited. I

Senator Baucus and I at this point feel that 3 days of hearings
should be adequate to the task. If at the end of that time we decide
it is not, we have no built-in prohibition against extending them.
We want to dojustice to the subject.

I go into it in that spirit, and I certainly know that he goes into
it in that spirit also.

The subject before us is S. 1647. This is a specific bill that I have
proposed, but I would like to make it clear that I do not consider
this particular measure sacred. I have no vested-interest in it.

I do feel it gives us a point of reference to begin this discussion,
and it is in that spirit that I offer it.

These hearings are exploratory, as well as the bill. What final
form, if any, legislation comes out of this subcommittee of the
Judiciary Coinmittee I do not know.
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I consider it our responsibility, and my particular responsibility
as chairman, at least to proceed with the hearings and the discus-
sion and the dialog and see where it ultimately comes out in the
near term.

I do suspect that at some point this subcommittee and the Judici-
ary Committee will be reporting something out to the entire
Senate. However, I repeat, the exact form and nature of it I do not
know because no one should be so presumptuous as to suggest he
could divine what would be the collective wisdom of this subcom-
mittee-let alone the Judiciary Committee or the entire U.S.
Senate. We will let the legislative process work its way as far as
that particular point goes.

The bill I have introduced does focus upon a specific problem.
That is the issue of court-ordered busing-lower Federal court-
ordered busing-for the express purpos& of achieving racial balance
in the public school systems of the United States. That is the
particular matter at which this legislation is directed.

The issue of busing, I repeat-and you and I know-is a very
divisive issue. There are strong feelings on both sides.

This bill represents a point of view which does not think it has
been a positive force in the United States-first of all, in terms of
education and, second, in terms of its impact upon the black and
white communities of this country.

Also, there is a feeling-and, again, I am expressing my senti-
ments here and to some degree perhaps they represent the feelings
of others-constitutionally, the use of court-ordered busing for pur-
poses of achieving racial balance would seem to fly in the face of
the constitutional provisions of the equal protection clause and
certainly of Brown v. Board of Education.

As I understand that, and as many others understand it, it
means that what is required under our Constitution is that it shall
be colorblind. What is required is racial neutrality.

When you begin to subtly, or not so subtly, eat away at that
concept and allow race to be a consideration in State or local
governmental action it does seem to a number of critics that you
begin to jeopardize a very fundamental premise that has become, I
think, a dominant and accepted one in American public life
today-namely, that race ought not to be a consideration in govern-
mental action.

Another thought I would like to offer on the spirit in which this
bill is offered is that there is no intention here, in spite of what
others may feel or think or suspect, to turn any clock back. It is
not an effort to upend all of the other options and avenues for
dealing with the very important and sensitive issue of civil rights
of black and white Americans or any other American ethnic, reli-
gious, racial group. ""

I might put it this way, and again I speak for myself. I do not
think it is accurate or appropriate to suggest that your acceptance
of court-ordered busing for purposes of achieving racial balance is
the litmus test of a sound civil rights policy in the United States. I
do not think that it is. It is in that spirit that I offer S. 1647.

What this bill would do is very narrow in scope. It would with-
draw the jurisdiction of the lower Federal courts to issue orders of
any type requiring busing where the express purpose 6r only pur-
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oe is to achieve racial balance. That is the particular mischief, at
east, at which it is directed.

We will get more testimony on this point tomorrow, but the
Congress of the United States does have the power under article 3
of the Constitution to determine the jurisdiction of the lower Fed-
eral courts. We have the power under that article 3 to create the
courts. We have the power under that article to abolish the courts.
We have the power under that article to decree the extent and
limit of their jurisdiction.

I would like to stress that this bill deals only with a narrow,
slender part of the jurisdiction of the lower Federal courts; namely,
the power to issue orders to require busing for the purpose of
achieving racial balance in a school system.

It does not affect its jurisdiction in any other area to deal with
the whole gamut of issues and problems affecting the civil rights of
minorities under the U.S.- Constitution.

Whatever defects or limitations the bill may have, 'and it may
well have, we hope these hearings will contribute to determining
that. We do feel that it has the virtue of being understandable,
simple-without being simplistic, and that it is directed to a specific
problem-namely, the one of court-ordered busing for purposes of
achieving racial balance.

A final point I would like to make in terms of giving a little
perspective on the spirit in which this is offered, and then I shall
cease and desist, is to put in a little broader context the problem of
busing.

Certainly one of the basic premises of representative govern-
ment, which is the basic symbol or concept of the American demo-
cratic tradition, is that major and sweeping and pervasive policy
decisions ought to be made by the legislative branch through the
deliberative process.

It has the merit of being able to have all points of view brought
in to build consensus and to be able to measure an infinite variety

-of perspectives. It is probably the great virtue of the legislative
process. I would note it is probably the most successful piece of
civil rights action that has been taken in the United States since
1945.

The 1964 Civil Rights Act, I would note, is a product of the
legislative body.

Those areas where we have had the greatest public alienation
and antagonism have come where issues have been determined in
this very difficult and sensitive area by court edict or bureaucratic
edict.

I think this is true in the area of busing.
I find it inconceivable, in terms of the turmoil that this matter

has caused in American public life today throughout the country,
that if it could have been left to the orderly building of consensus
through the deliberative process of the legislative chamber-be it
either the congressional or State level-I think you would have a
more satisfactory, enduring, and lasting solution to a very difficult -

problem because it would have facilitated the building of consensus
rather than rupture'and alienation and frustration. I think it has
contributed, to a considerable degree, to compounding the veryimportant matter rather than resolving it.
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I do feel it appropriate that the legislature be involved in this.
At some point, in terms of court action and bureaucratic action,

it became imperative that through the legislative process we would
become involved. We are and I think it appropriate that we be
involved and see what, if any, kind of remedy we might be able to
come up with.

I thank you for your indulgence, Senator Baucus. I welcome you
this morning.

STATEMENT OF SENATOR MAX BAUCUS
Senator BAUCUS. Thank you, Mr. Chairman.
I first want to apologize for my tardiness.
You are to be very highly commended for starting the hearing on

time-a rare occurrence in this body. I know it was a sacrifice for
you to wait for Senator Grassley and myself, and I appreciate your
patience. -

Senator EAST. Thank you.
Senator BAUCUS. All of us in this country place education high

on our agendas.
I am certain that as we pursue this bill and examine it and try

to determine the degree to which this bill is good public policy or
not, we will carefully focus on the public policy goal of quality
education.

I would like to read a quote from Chief Justice Warren from the
Brown decision, which I think will serve as a helpful starting point
for this hearing.

He says in the Brown decision, and I quote:
Today education is perhaps the most important function of State and local govern-

ments. Compulsory school attendance laws and the great expenditures for education
both demonstrate a recognition of the importance of education to our democratic
society. It is required in the performance of our most basic public responsibilities-
even service in the Armed Forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to cultural values, in
preparing him for later professional training, and in helping him to adjust normally
to his environment. In these days, it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an education.

Such an opportunity, where the State has undertaken to provide it, is a right
which must be made available to all on equal terms.

As I see it, there are two major areas of inquiry we must under-
take with respect to this bill. During today's session, we will look
at the suggested findings in the bill.

I think it is very important for this subcommittee to examine
each of those findings as carefully as we can and to ask the
witnesses probing questions to try to determine which findings are
supported by the evidence, which findings are not, and which find-
ings can never be resolved.

It has always struck me as a bit strange that we draft bills
saying that Congress finds this or that, but we do not spend much
time trying to find out whether these findings are accurate. I think
it is important that we do so.

Second, we will look at the constitutionality of efforts on the part
of Congress to restrict judicial remedies in lower Federal courts. It
is obviously a very important question.

I believe that there is a limit on the degree to which Congress
can limit judicial remedies. In my view, that limit is that Congress
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cannot restrict a remedy to the extent that a constitutional right
can no longer be vindicated.

I think it is crucial that we explore whether or not this bill goes
too far in prohibiting a particular remedy.

I look forward to a very interesting and, I think, constructive 2
days of hearings. I think it best if we proceed.

Thank you, Mr. Chairman.
Senator EAST. Thank you, Senator Baucus.
Gentlemen of the panel, I welcome you. I would like to, if I could,

briefly introduce all four of you. Then we will let all four of you
speak. Then we would like to come back and get into some ques-
tions and answer-.

I caution, ourselves as well as you-sometimes we Senators vio-
late our own ground rules-we are under some, as always around
here, time constraints. We need to be out of here by 12:30 p.m. I
will certainly make every effort to keep my remarks and questions
as brief as I can and, of course, give equal time to Senator Baucus
and others who will be coming.

As you have been asked, and I would appreciate it if you would,
try to keep your oral remarks to about 10 minutes each to summa-
rize your position. As you are well aware, your written statements
will be made a part of the record at the completion of the oral
presentation of the entire panel. We will have that available.

We make no pretense that we can, as Senator Baucus has very
rightly suggested, resolve all of the complexities of factfinding
today. What we are really groping for is some rationale for your
conclusions as serious students of this. As far as the extensive
consideration of the data, we can of course do that at another time
and place and will do so.

I do encourage you and implore you very strongly to keep your
remarks as concise as you can, consistent with making your point,
and appreciate that your statements will be made a part of the
record. That will allow us the time to get into some questions and
answers with you, which is really the vital part for us here at the
hearing.

This morning we have with us in our first panel Dr. Ralph S.
Scott, Jr., professor of education, University of Northern Iowa,
Cedar Falls, Iowa. He holds a Ph. D. in the School of Educational
Psychology from the University of Chicago. He is the author and
coauthor of 3 books and over 30 articles which have appeared in
national journals of educational psychology. Dr. Scott recently com-
pleted a research synthesis on black achievement and desegrega-
tion.

We also have the pleasure of having with us this morning Dr.
Herbert J. Walberg. He is from the University of Chicago and has
a Ph. D. in educational psychology. He has held research appoint-
ments at the Chicago Educational Testing Service and University
of Wisconsin. He has taught at Rutgers and Harvard University.
He is now a research professor of education at the University of
Illinois at Chicago Circle. He authored or edited 16 books and
wrote 12 chapters of books edited by others, 11 technical mono-
graphs, and approximately 135 research papers on a variety of
matters.
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We also have Dr. Willis Hawley. He is dean of the George Pea-
body College for Teachers at Vanderbilt University and professor
of education. He is also a professor of political science and senior
research associate at Vanderbilt University. He was awarded a
Ph. D. with distinction in political science at the University of
California at Berkeley. He has written widely on desegregation,
urban politics, and other subjects. He recently released the results
of a $250,000 desegregation study financed by the Office of Civil
Rights and the National Institute of Education.

Finally, we have Dr. Meyer Weinberg. Professor Weinberg is the
director of the Horace Mann Bond Center for Equal Education and
professor in the School of Education at the University of Massachu-
setts. He completed his undergraduate and graduate studies at the
University of Chicago. He has authored six books, published exten-
sively on education and desegregation, and is the editor-of the
magazine, Integrated Education and Research Review of Equal
Education.

Gentlemen, I welcome you this morning.
Dr. Weinberg, if you will please begin.

STATEMENT OF PROF. MEYER WEINBERG, DIRECTOR, HORACE
MANN BOND CENTER FOR EQUAL EDUCATION,' UNIVERSITY
OF MASSACHUSETTS, AMHERST, MASS.
Mr. WEINBERG. Thank you, Mr. Chairman.
Section 2(b) of the Neighborhood School transportation Relief

Act of 1981 reaches 11 findings related to the "assignment and
transportation of students." I would like to review each one from
the viewpoint of whether it accords with experience in desegregat-
ed school systems as well as with research as reported in readily
available sources. "The assignment and transportation of students"
is here equated with busing.

Finding No. 1 declares that busing:
Leads -to greater separation of the races and ethnic groups by causing affected

families to relocate their places of residence or disenroll their children from public
schools.

In cities such as Memphis, white flight from mandatory desegre-
gation was widespread. In Boston, the flight was less sweeping. In
both cities, many, if not most, of those who left were already
attending segregated schools and living in segregated housing.
Thus, their departure did not cause greater separation. Further, in
-Boston, while during the first 2 years of desegregation white flight
occurred, there was less separation of the races among the white
and black children who remained.

In places such as Jefferson County-that is, Louisville-many of
the whites who left.were replaced by other whites who moved in.
In large cities, such as Miami, St. Petersburg, Tampa, and others,
flight was less than 4 percent. In moderate-size cities, according to
Dr. Coleman in 1975, flight was negligible in most such cases.

Finding No. 2 declares that busing:
Fails to account for the social science data indicating that racial and ethnic

balance in the public elementary and secondary schools is often the result of
economic and sociologic factors than past discrimination by public officials.
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Federal -courts in mandating busing usually cite acts of deliber-
ate discrimination by school boards. A school system that was once
deliberately segregated can expand without further deliberate ef-
forts by school authorities. It would be difficult to find a school
district with mandated busing which did not engage in deliberate
segregation.

In addition, school districts often influence the very economic
and sociologic factors that result in segregated housing and, in
time, segregated schools. This was the- case in Kalamazoo, Mich.,
for example.

Finding No. 3 declares that busing:
Is not reasonably related or necessary to the achievement of the compelling

governmental interest in eliminating de jure, purposeful segregation because such
segregation can be eliminated without such assignment and transportation.

The primary alternative to busing is integrated neighborhoods,
but housing integration has advanced little in recent years. Presi-
dent Ford in 1976 directed that a study of alternatives to busing be
made. No alternative was reported. Voluntary desegregation is
effective in limited circumstances, such as desegregating a single
school, as in Richardson, Tex., or in a highly restricted scope, as in
San Bernardino, Calif.; but it has not been successful in desegregat-
ing any sizable city.

Finding No. 4 declares that busing "causes significant education-
al, familial, and social dislocations with commensurate benefits."

Busing, as such, has only a single purpose-moving children to
specific schools. What happens after the children leave the buses
depends on the activity of the school and home. More times than
not, the academic achievement of black children in desegregated
schools is higher than that of black children in segregated schools.
To the degree that such desegregation was implemented by busing,
one may conclude that busing was beneficial. Again, however, it
was the schooling-not the busing-that produced the growth.

As for dislocations, in the overwhelming majority of cases deseg-
regation, whether by busing or other means, is implemented peace-
ably and without incident. Parental concerns about safety are usu-
ally stilled after a few days. This has been the case in large cities,
such as Denver, or small ones, such as Holyoke, Mass. Even in
Boston, only three of the 17 high schools experienced serious disor-
der and virtually none of the more numerous elementary schools.

Finding No. 5 asserts that busing "undermines community sup-
port for public educatution."

Unfortunately, community support for public education is declin-
ing, both in segregated and desegregated school districts. It would
seem difficult to separate out what part belongs to desegregation or
to segregation. In some desegregated communities, such as Char-
lotte, N.C., community support and school desegregation have
grown together. In South Holland, Ill., white resentment at manda-
tory desegregation has led voters to reject school tax measures for
over a dozen years, a certain expression of lack of support of the
schools.

Desegregation court orders frequently mandate community and
parental involvement in the schools. Before desegregation, such
formal involvement was almost unknown. This is another form of
community support for the schools.
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The departure of middle-class whites and blacks from various
central cities is depleting the reservoir of traditional support for
public education. What responsibility desegregation bears for this
is exceedingly difficult to determine. The pattern is older than
desegregation, and it exists in segregated communities as well.

Finding No. 6 declares that busing "is destructive of social peace
and racial harmony."

That fact that all but a handful of desegregation cases have been
brought and supported by black plaintiffs suggests that racial rela-
tions in the schools affected were quite disharmonious. Also, white
criticism of desegregation does not abate in the absence of busing.
In communities where boundary changes, pairing, change of feeder
patterns, and other nonbusing techniques are being employed, criti-
cism by whites continues.

Finding No. 7 declares that busing "has not produced an im-
proved quality of education."

In my comment on finding four, I indicated experience supports
the conclusion that under desegregation more times than not black
achievement rises. The research support is formidable. However,
this is not to say that the quality of education in desegregated
schools is satisfactory. For one thing, even where black achieve-
ment rises, it still lags behind that of whites. That gap must be
closed. The chance for it being closed under segregation is nil.
Under desegregation, there is a fighting chance that it will.

Finding No. 8 declares that busing "debilitates and disrupts the
public educational system and wastes public funds and other re-
soures."

A number of school systems that have gone through a busing
program and were then called unitary by a court have been dis-
missed from further court supervision. At times, this happens
through court process. At other times, it happens through a settle-
ment by the parties. There is no evidence that such systems have
been through the wringer and are in any sense debilitated or
disrupted. Rather there is reason to believe the opposite. In some
cases, desegregation has rehabilitated the system.

It should be recalled that desegregation does not create educa-
tional problems; it uncovers them. A system that is facing up to its
problems is in a better position to solve them.

The research of David Colton and colleagues at Washington Uni-
versity in St. Louis is producing the first really firm knowledge
about the costs of desegregation. He points out that in Buffalo and
Boston, among others, desegregation compelled school system man-
agers for the first time to adopt modern accounting procedures
based on computerized information. Budget planning benefited.
The advent of desegregation in Cleveland revealed the abysmal
state of financial management in that city's schools.

Often, according to Colton, the net cost of desegregation to a
school district is minimal, or even near zero, after taking into
account increased State and Federal aid and systemwide economies
of school closings and the like.

Finding No. 9 declares that busing "unreasonably burdens indi-
viduals who are not responsible for the wrongs such assignment
and transportation are purported to remedy."
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A school district found to have acted illegally must remedy such
behavior. Since racially discriminatory policies by the school dis-
trict led to the artificial separation of children on the basis of race,
any constitutionally acceptable remedy must end that separation.
Thus, a number of children of both races will necessarily be reas-
signed. The burden of that reassignment must be equitably shared
by all the affected children. This does not seem unreasonable.

The Swann ruling of 1971 already safeguards children from un-
reasonable burdens of busing, as these might harm the child's
health, safety, or educational interest. The duration of the bus ride
cannot be such as to be harmful. To my knowledge, no research or
documented experience has established such harm in busing.

Just this past July, the school board-appointed Task Force for
Magnet Schools recommended to the Houston, Tex., board of educa-
tion that maximum one-way travel time for students be set at 60
minutes for elementary and junior high level school students and
90 minutes for high school students. These limits were not chal-
lenged by the school board or the superintendent.

Finding No. 10 declares that busing "infringes the right to racial-
ly and ethnically neutral treatment in school assignment."

The goal of desegregation is to create schools in which race does
not affect the way a child is treated. Such schools cannot come into
existence without the prior elimination of racial discrimination.
This cannot eventuate unless children are reassigned so as to end
racial discrimination.

There is, of course, no right to remain segregated by race where
the 14th amendment is being violated. Swann approved race-con-
scious remedies in such cases.

The last finding, finding No. 11, declares that busing:
Has been undertaken without any constitutional basis or authority since the

Constitution of the_ United States does not require any right to a particular degree
of racial or ethnic balance in the public schools.

The term "racial balance" was invented by lawyers during the
1960's as descriptive of efforts to create greater racial representa-
tiveness in a de facto segregated school district. The term 'desegre-
gation" was most often reserved for efforts to rectify de jure segre-
gation. Over the past 20 years, both terms have been used inter-
changeably, thus confusing the original distinction.

There is no denial in finding No. 11 that the Constitution re-
quires desegregation when the 14th amendment is breached.

In Swann, the Supreme Court held that States had the right to
prescribe racial-balance remedies-in the absence of any proof of
intentional discrimination. The national government was held not
to have such a right under the Constitution. States such as Illinois,
Pennsylvania, and Massachusetts have, in fact, prescribed segrega-
tion even if it is of a de facto nature. This right has not been
challenged successfully in any Federal court.

In summary, all the findings except for Nos. 10 and 11, which
involve legal principles, allege certain consequences to follow from
the adoption of busing remedies.

I have tried to square the first nine findings with the research
and documented experiences known to me and fimd them wanting.
In mc3t cases, they are directly contradicted by research and/or
experience. In others, they can neither be proven nor disproven.
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All in all, they do not in my opinion seem to constitute a solid base
for the making of public policy.

Following are specific citations which relate to my evaluation of
the findings, which are also references to specific studies, for the
most part, on both sides of the issue.

Thank you, Mr. Chairman.
Senator EAST. Thank you, Dr. Weinberg.
[The citations and references referred to above by Professor

Weinbergfollow:]
References to Materials Relating to the Foregoing Evaluation of the Bill's

"Findings"

Finding I
Armor, D. J. "White Flight and the Future of School Desegregation" in Stephan, W.

G. and Feagin, J. R. (eds.), Desegregation: Past, Present, and Future. New York:
Plenum Press, 1980.

Coleman, J. S. "Recent Trends in School Integration," Educational Researcher 4
(July-August 1975): 3-12.

Cunningham, G. K. and Huske, W. L. "A Metropolitan Plan-Where the White
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Senator EAsT. Dr. Hawley?

STATEMENT OF WILLIS D. HAWLEY, DEAN, PEABODY
COLLEGE, VANDERBILT UNIVERSITY, NASHVILLE, TENN.

Mr. HAWLEy. Thank you, Mr. Chairman, for the opportunity to
address the committee.

There are two goals of this testimony today. One is to show that
the assumptions upon which the bill is based-one can call themfindings, but I prefer to call them myths-are inaccurate, largely
wrong, and at best misleading.

Second, it is to indicate that whatever our past experience has
been with school desegregation, there is every reason to believe we
could do a better job with it.
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The conclusions upon which this testimony is based rest on some
6 or 7 years of work by several colleagues and myself-more re-
cently, a study which reviewed some 1,200 items in written litera-
ture, papers, court cases, and intensive interviews with 170 persons
throughout the country who are expert on school desegregation
and represent various points of view.

MYTHS OF DESEGREGATION

Let me quickly deal with five myths of desegregation which
established the basis for this committee's consideration of this
action in the first place. I will turn briefly then to what we might
do to improve desegregation. Finally, I will make a comment on
the bill itself.

Myth No. 1 is that desegregation has not substantially reduced
racial isolation. Racial isolation, however, has dramatically de-
creased in desegregated districts. Between 1968 and 1976, for exam-
ple, the amount of racial separation between minority groups and
whites decreased by 50 percent.

While white flight has occurred in some cities, the extent to
which this is due to desegregation is invariably overstated. No city
that has been desegregated is now more segregated than it would
have been if it had not been desegregated.

Myth No. 2 is that desegregation can be achieved without busing,
largely through voluntary choice.

It should be noted that no city has first decided to bus its
children. Busing is always done as a last resort.

It also needs to be pointed out that a surprisingly small number
of children go to school for desegregation purposes on the bus. It is
something like 3 to 5 percent of the children of this country who
ride the bus for desegregation purposes.

There is ample evidence in the courts from efforts by individual
school districts to avoid busing that illustrates that in most cases
where there is any sizable population of minority students, the
possibility of voluntary desegregation, even when one uses magnet
schools, is not very great.

Myth No. 3 is that desegregation undermines the capacities of
schools to provide educational quality to children of all races.

There are really three bodies of evidence that speak to this-point.
They all add up to the same thing: Minority students do better in
desegregated schools, especially if they are desegregated at early
ages, and white children, at least, are not hurt.

That is a generalization. School systems are more or less success-
ful with the problem of providing effective education, but let me
speak quickly to the data.

There is a tendency to treat the data on this question as a dog
fight-to look upon it as a debate between people of different
points of view. That is not the way to go about it. .

There are now some reliable social science studies which look
systematically at large numbers of studies which come to some
conclusions which I think most researchers Would have to agree
with.

The first of these bodies of evidence is a large set of studies, now
numbering some 93 case studies, looking at the pattern of achieve-
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ment effects. This evidence shows that, overall, students are 3 to 4
times more likely to experience positive benefits for desegregation
than negative benefits. In some 20 percent of the cases, there seems
to be a wash-that is, you cannot tell.

The important thing though is to go beyond the score card. Part
of our problem in the past was to treat desegregation as a common
experience. It obviously differs by community.

Most particularly, the studies are quite conclusive that if we
desegregate black children at early ages, there are positive desegre-
gation benefits with respect to academics.

More recent analyses show that this finding may also be appro-
priate for Hispanics.

One very important thing is that you simply cannot treat these
studies as equal. Efforts to differentiate them by methodological
quality, by scientific rigor, has some very important outcomes. The
most important of these is that in the studies that are most rigor-
ous and the most likely to meet the standards of scientific inquiry,
86 percent of those studies show positive results. In the weakest
studies, only 35 percent show positive results.

A second set of data we can look at, and I will not go into this at
great length, is national achievement data.

There is a common assumption, I think, that the trend in
achievement scores which we generally conclude to have been neg-
ative is traceable to desegregation.

The best evidence we have on that is the National Assessment
---- feEducational Progress. Those data show that in the Southeast,

the only area of the country which has been substantially desegre-
gated, the trend runs against the national trend. We see positive
achievement gains for blacks and for whites, especially in lower
grades-that is to say, among children who are most likely to have
experienced desegregation.

Such correlation analysis does not prove that desegregation
works. What it does do is rather stand on its head the common
assumption that somehow the problems of education in this coun-
try are directly attributable to desegregation.

Finally, there are a whole set of studies which we call input/
output studies, like the famous Coleman report. Those studies are
almost to a one of the same opinion that minority children do
better-in school systems which have substantial numbers of white
children in them.

Myth No. 4 is that school desegregation leads to interracial con-
flict in schools and thus disrupts the educational process and in-
creases racial prejudice.

I do not mean to be flip to say that one cannot have interracial
inflict in segregated schools. It is inevitable that in the first
stages of desegregation we will experience some conflict, but there
is now a fair amount of evidence-the congressionally sponsored
Safe School Study, for example--which suggests that those difficul-
ties tend to be resolved. There are some continuing problems, and
we can understand where those came from.

The important thing about all this, however, is that when schools
try to do something a ut desegregation-that is to say, when they
simply do not put kids together but try to encourage their interac-
tion in cooperative ways-that positive race relations occur.
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Unfortunately, we do not know any other way to improve race
relations in this country, except getting people of different 'races
together, especially when they are young.

The final myth that I want to point to is that school desegrega-
tion has resulted in such social conflict at the community level
that it has destroyed race relations in the country.

Again, if we looked at the overall patterns of race relations in
this country, one would have to conclude that things are better off
than they were before we started school desegregation.

Again, this is not evidence that there is a causal relationship.
The opposite assumption, upon which we often act, clearly-cannot
be sustained by our national experience.

There are quite a few studies of individual communities which
suggest that local experience is very mixed and that it is hard to
generalize. If that is of interest to this committee, I think the
members of this panel could perhaps go into that further.

MAKING DESEGREGATION MORE EFFECTIVE

The second part of this testimony tries to deal with the question
of whether we could do a better job. I surely do not want to be
understood to argue that schools in this country are doing all they
can to foster effective education, much less effective desegregated
education. There is a great distance to go.

The point is that there is a lot of evidence that we are moving in
those directions. I could cite you a number of communities that
have finally gotten their act together and decided to get on with it.

One of the great problems of this bill is that it may reopen local
agendas again and push us back to a time when we focused our
attention not on quality but on social conflict.

With your permission, Mr. Chairman, I think it would be inap-
propriate for me, given the time limits, to read all of these things..
There are something like 65 or 70 proposals to come out of this
study which have to do with desegregating children at early
grades, trying to deal effectively with the human relations pro-
grams that put children together in integrated settings, both in
school and out, that involve parental action in schools and place
responsibility on the schools to take the initiative with parents
which they seldom do, that use school desegregation plans to pro-
mote housing desegregation, and that try to structure schools
which will create a greater sense of-intimacy.

I want to emphasize, in particular, because it is relevant to the
policy options that this Congress has, the importance of the kind of
in-service training and professional -development that teachers
have.

We have placed so much burden on schools and so much overload
on them that we simply have to take the responsibility for assisting
professional development. The only responsible position is to give
some support to teachers and principals who are trying to do the
job that ranges anywhere from promoting free enterprise to pro-
moting race relations to promoting environmental education to
health to bilingual education-you name it.
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FALSE PREMISES OF THIS LEGISLATION

Finally, let me conclude by saying that this legislation holds out
faLse promises. First, it holds out the promise that we will somehow
do away with busing.

My guess is that this issue will, even if it passes the Congress, be
in the courts for some time. School systems-and the evidence is
already in on this-will be sitting around hoping and waiting for
that day when they can go back to some other time, or, at least,
people will be contending these issues in the courts.

Second, this legislation promises that we can achieve desegrega-
tion without busing. That is simply not going to happen. We will
achieve some desegregation without busing, but not much.

Chief Justice Warren Burger has recently observed that desegre-
gation without busing is not in the cards, and he is not known as a
person who started out with a strong preconception to promote
busing.

Finally, antibusing legislation holds out the promise that the
problems of public education will go away if we pull back from
desegregation. They will not. There is evidence to believe that
while some school systems are defeated by the experience of-school
desegregation, in others they take advantage of the opportunity
and they make something different out of the school systems that
they have,

We could give you chapter and verse on the kinds of opportuni-
ties that in fact are taken by school systems when they confront
the challenge of school desegregation.

Finally, let me just say that it seems to me that we have a
credibility problem here. On the one hand, the Congress seems to
be suggesting that we reduce the burden of desegregation from the
public schools by this legislation at the same time that Congress is
doing away with programs to promote voluntary desegregation on
the one hand and to promote the educational opportunities of those
children who are most at risk. I have submitted a more detailed
statement on the issues I have discussed here.

Thank you, Mr. Chairman..
Senator EAST. Thank you, Dr. Hawley.
[The prepared statement and summary of Professor Hawley

follow:]

82-289 0-82--9
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PREPARED STATEMN OF PROF, WiuLIs D. HMEY

The~ Flse PrcznSes of Aniti-Btsing Legislation

I. Introduction

Legislation to prohibit busing as a way to achieve school desegre-

gation appears to be motivated, at least in part, by the belief that

school desegregation has not been and cannot be in the best interests

of children and communities. This conviction, while widely held,

dos not jibe with the available evidence. It is interesting to specu-

late about why the myths about the failure of desegregation have

gained such currency, and I will turn to such theorizing at the end of

this testimony.

The two goals of thip testimony are (1) to show that the assump-

tions--I will call them myths--that undergird efforts to end school

desegregation are either misleading, at best, or largely wrong and (2)

to indicate that whatever our past experience has been, there are

a number of things that can be done to increase the effectiveness of

desegregation in terms of educational quality and equity and community

response.

Evidence of the Effects of Desegregation Upon which this Testimony
is Based

Host of the statements of fact presented in this paper are

documented in the reports of a larger study of the past and potential

effectiveness of desegregation conducted by the witness and several

other researchers. This study examined some 1,200 studies, reports,

commentaries, and court cases and included 175 interviews with

persons with desegregation experience at local, state, and national

levels. Unless otherwise noted, the evidence supporting.statements

of fact and recommendations for improving effectiveness are cited in

the recently released reports of this extensive study. (See Hawley,

et. al., 1981; Rossell, et. al., 1981; and Broh and Trent, 1981.)

11. The Mythodology of School Desegregation

yth I: Desegregation has not substantially reduced racial isolation.

A corallary to or extension of this belief is that desegregation has

induced white flight and, therefore, has actually increased racial

separation.
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The Extent of Segregation in Public Schools. There are two ways

of looking at racial trends in desegregation. One is to consider the

degree of segregation among schools in a given district using what is

called an index of dissimilarity (Taueber and Wilson, 1979), which is

computed by examining how close the racial mix of individual schools

comes to the district-wide mix. The second approach is to focus on

the amount of interracial contact in a district which is a product of

both the relative desegregation among schools and the racial mix of the

district (Rossell, 1978; U.S. Civil Rights Commission, 1979).

While these two measures are different in important ways, they

tell roughly the same story. Taueber and Wilson (1979) show that

between 1968 and 1976, segregation between minority groups and whites

experienced a 50 percent decline. Almost all of this decline reflects

changes in the level of segregation among black and white students.

Nationwide, Hispanics and Asian and Native Americans have experienced

relatively little desegregation, although in most areas they were

initially less segregated than blacks. It appears that Hispanics, perhaps

because of recent immigration to this country, are becoming increasingly

segregated especially in certain areas of the West and Southeast (Noboa,

1980). One factor that can increase the racial isolation of Hispanics

is the introduction of bilingual programs (Noboa, 1980).

The greatest progress in desegregation has been in the South where

changes have been dramatic and lasting. Indeed, the South is now the

least segregated section of the country as far as blacks are concerned.

Hispanics are more segregated in the South than elsewhere (Noboa, 1980).

While the rate of desegregation has slowed, it has not halted.

In some cities, Hispanics and blacks are less segregated from each

other than before, in part because school boards have sometimes sought

to avoid black-white desegregation by classifying Hispanics as white and

mixing them them with blacks. But, in general, blacks and Hispanics are

becoming increasingly segregated from each other (Noboa, 1980).

Not surprisingly, racial isolation has been reduced most noticeably

when courts have ordered desegregation. Desegregation imposed by the

Office for Civil Rights and state agencies has also reduced racial

isolation substantially. In particular, state agencies in New Jersey

and Pennsylvania have brought about reductions in racial isolation,

especially in some smaller communities.
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More recent data on patterns of racial isolation are not very

complete. But courts continue to mandate desegregation in communities

where the consequences of offical action in the past had left school

systems segregated. At the same time, the pace of desegregation has

slowed, in part because the school systems that engaged in the most

obvious forms of de lure segregation are more likely to have been

the target of legal action in the past.

What About White Flight? Despite the past gains in reducing racial

isolation in schools, some observers assert that this ground will be

lost because of desegregation-induced white flight. As the data cited

above suggest, this potential reversal did not occur between 1968 and

1976, even though the late 1960's and early 1970's was, the period of

greatest desegregation and activity and, as we will see, most white

flight occurs in the period immediately prior to the implementation

of a comprehensive desegregation plan.

There is no doubt that the proportion of minority students in

the public schools, especially in urban schools, has risen dramatically.

But the extent to which desegregation has caused such changes in enroll-

ment is usually overstated.

The nation is continuing to experience a long-term movement of

whites to suburbia that began well before desegregation became an

issue. And, differences in birth rates among whites and minorities

have also contributed to changes in the racial composition of school-

age populations. These two conditions, in the absence of desegregation,

produce a four to eight percent annual decline in the white student

population of most northern city districts. Taking the nation as a

whole, there has been a decline in the white proportion of students in

both public and private schools--at least through 1978.

Whites do flee from desegregation in some cases, especially when

their children are bused to minority neighborhoods, and the proportion

of minority students exceeds 30-35 percent.

It is important to note that the greatest amount of white flight

occurs before the plan is actually Implemented. This means that most

people flee desegregation before they experience it.

The long term effect of desegregation on white flight is sore

difficult to assess from the available research. In many cases, the

acceleration Of white flight trends in the implementation.year are
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followed by lower than average rates of "normal" white loss.

Districts less likely to "make-up" their white loss in the implemen-

tation year are big city districts where white students are in the

minority.

The long term effects of desegregation on white flight seem to

depend on a number of factors, and racial composition has stabilized

in some desegregated communities with minority white student populations.

Most school systems do relatively little that is explicitly aimed at

reducing white flight. More could be done. In particular, desegrega-

tion plans that are carefully drawn may encourage residential desegre-

gation, thus reducing the need for busing.

The extent to which the changes in the proportion of minority

students in desegregating school systems can be traced to desegregation

is almost always overstated. Moreover, such flight has not yet actually

reduced the amoung of interracial contact over the predesegregation

situation.

Summary. Desegregation--even considering the most dramatic cases

fo white flight--does not increase the separation of races in public

schools. No school system for which data are now available is more

segregated today than it was before desegregation was ordered.

In Boston, for example, where really substantial flight to

suburban and private schools has occured, there is now two times more

opportunity for interracial contact than would be the case if the

schools had not been desegregated.

It seems clear that desegregation has substantially reduced racial

separation among schools; there are many fewer schools today that

are one race schools than was the case 10-15 years ago. But many

schools that are are racially mixed end up segregrating students within

schools by race. The scope of this problem is just now being realized

and several strategies are available for reducing racial isolation

within schools (See Cook, Eyler, and Ward, 1981).

Myth II: Desegregation Can be Acbieved Without Busing and Largely Through

Voluntary Choice

The legislation before Congress purports not to be against desegregation,
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only against busing as a way to achieve interracial schools.* It may be useful,

therefore, to summarIze the status of busing for desegregation and what we know

of Its effects.

Duainl and Desereation.

1. More children ride the bus to school today in this country as a whole,

than walk. The number of children who ride the bus under court order

is quite small. The extent to which busing as a symbol of opposition

to desegregation itself is suggested by the fact that the proportion

of students in Los Angeles involved in court-ordered busing was four

percent. No one knows for sure what percent of the nation's students

ride the bus for desegregation purposes but the number is probably

between three and five percent.

2. At the same time, busing is essential to substantially reduce the racial

isolation of some schools. In Nashville, for example, a federal district

court judge ordered the virtual elimination of busing in grades K-4.

Even though every effort was made to integrate in the absence of busing,

63 percent of the K-4 grades had less than 10 percent of either black or

white students in them in a city whose population for these grades is

about 32 percent black.

3. Whether students ride the bus to school or get there on foot or by car

does not seem to affect their achievement or attitudes toward school.

Of course, excessively long rides, say of an hour or so each way, could

well affect energy and interest in school. But few courts have required

such rides. It is interesting to note that during the ten year period

of 1968-1978, when most desegregation was initiated, the proportions of

students being bused more than one half hour to school remained

the same--about 15 percent (U.S. Bureau of the Census, 1978).

4. Carefully designed school desegregation plans appear to foster

the desegregation of housing. Housing desegregation, in turn,

reduces the need for busing. In Riverside, California, for

example, children were initially bused to more than 20 schools

for desegregation. Now children are bused to only four schools.

Can We Voluntarily Desegregate Schools? Under the best of circumstances,

it appears that relatively few whites will voluntarily send their children

to predominantly minority schools or to schools in minority neighborhoods.

This means that where there are a few minority students in a district,

voluntary choice plans may work because few whites are required to secure
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racial integration. In cities with more than 30 percent minority, even

when magnet schools are used, some approximation of racial balance is seldom

achieved without mandating pupil assignments. In districts that are more

than 70 percent white, one cannot be assured that voluntary plans will work;

this seems to'depend on numerous factors such as the relative socioeconomic

status of minorities and the extent of residential segregation.

The limits of magnet schools as a vehicle for voluntary school inte-

gration are suggested by reports that the enrollment in Los Angeles' magnet

schools dropped by 50 percent when the district was freed from court order

and sought to desegregate through parental choice.

Almost all school systems facing pressures to desegregate seek to do

so without requiring that students be bused for that purpose. There is a

very extensive record of court action documenting the relative ineffective-

ness of every sort of plan based on voluntary choices by parents.

Obviously, it would be wonderful to be able to achieve desegreagtion

voluntarily and without requiring busing. Such volunteerism should be

encouraged even in the face of discouraging evidence. But the evidence is

very strong that busing will be required in some cities if racial isolation

is to be substantially reduced.

Myth III: Desegregation disrupts schools and undermines the quality of

education available to students of all races.

When we speak of a school's educational quality, we usually refer to

its ability to foster high academic achievement. The available evidence

suggests that school desegregation, overall, enhances academic achievement

for minorities and, at least, does not impede the academic progress of

whites. There are three bodies of evidence that speak to this

conclusion.

Case Studies. These studies examine quantitative evidence of

academic achievement in schools or school systems undergoing

desegregation. In 1978, Robert Crain and Rita Hahard (1978a) reviewed the

studies of particular communities that have developed explicit

desegregation plans. Of seventy-three studies, they found forty in which

desegregation had a positive effect on black achievement, twenty-one with

little or no effect, and only twelve with a negative result.* Studies

Ronald Krol (1978) independently analyzed fifty-five studies, most
of which were examined by Crain and Mahard. Krol utilized a statistical
technique called meta-analysis and came' to basically the same conclusions
as did Crain and Hahard.
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of the effects of desegregation over time (more than one year) showed more

positive outcomes than studies of the first year of desegregation. (See

also HacQueen and Coulson, 1978, on this point.)

A 1980 analysis of 93 case studies by Cramn and Hahard (See Rossell,

et. al, 1981) confirmed the positive effects of desegregation in the early

years, and extended the finding to hispanics. This study also indicates

that one reason that the research has provided somewhat ambiguous signals

in the past is that methodologically weak studies appear to yield more

negative results than strong studies. Eighty-six percent of the studies

with the strongest methodology showed positive results while only 34

percent of the weakest studies did.

Results of the National Assessment of Educational Progress. It seems

reasonable to assume that desegregation is seen as a major reason for the

widely publicized decline in test scores over the last several years.

However, not only are the overall declines in academic performance

overstated in most cases, the relationship between desegregation and

achievement appears to be the reverse of what many seem to believe. Roy

Forbes (1981), director of the National Assessment recently compared

trends in the performance of blacks and whites in the Southeast, the most

thoroughly desegregated section of the country, with performance trends in

other regions. This analysis showed that changes over the last several

years in performance were generally more positive for southeastern

youngsters, especially blacks, than for students in other regions. The

most recent data on reading performance confirm the continuing progress of

southeastern youngsters, both black and white. This progress is

resulting, generally, in a narrcwing of the historic differences in the

performance of southern students and those from other regions (NAEP,

1981). (It might be noted'that the assessment staff sought to determine

whetner these changes were attributable to migration from north to south

and concluded that this was not the explanation (Forbes, 1981)).

The relative gains in achievement among southeastern youngsters is

not conclusive evidence that desegregation improves achievement. But it

does rather turn on its head the more common assumption that recent

declines in test scores are the consequence of desegregation.

Input-Output Studies. A third source of evidence on the effects of

desegregation on achievement are "input-output" studies, such as the

so-called Coleman Report (1966), that correlate the racial composition and
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other school characteristics of the school are correlated with test scores

across districts without the researchers being concerned with how or when

schools came to have a particular racial mix. Bridge, Judd, and Moock

(1979) have recently completed a careful assessment of the major

input-output studies of minority academic achievement. They found, with

one exception which dealt with students not desegregated until the junior

high level, that blacks' test performance is higher in predominantly white

schools. One other input-output study, by Robert Crain and Rita Mahard

(1978b), examined data from the National Longitudinal Study of the high

school class of 1972 and found that in the North black achievement tends

to increase as the proportion of white studens in school increases. But

in the South, attending predominantly white schools does not significantly

affect black achievement. They suggest that the reason for this regional

difference may be that the majority of the seniors tested in the Southern

schools had attended segregated schools most of their lives.

Mahard and Crain (1980) examined data from the National Longitudinal

Study of the high school graduating class of 1972 and found that.Hispanics

who attended racially mixed schools nad higher achievement test scores

than those who attended segregated schools when students' social

background was controlled.

Conclusion. Looking at the most common types of evidence used to

judge educational quality, it oeems safe to conclude that desegregation

enhances rather than diminishes the academic achievement of minorities,

especially when children are desegregated at an early grade. Moreover,

desegregation does not seem to impair, and may even facilitate, the

achievement of whites. Why this is so, however, is not clear. .Based on

reports from observers around the country, it appears that desegregation

often leads to curricular changes, more teacher training, and new

programs (Boston is a notable example of this aspect of desegregation).

In any case, most desegregated schools, as is true for most schools that

have not been desegregated, can do more to enhance academic achievement.

Myth IV: School desegregation leads to interracial conflict in schools

and thus disrupts the educational process and increases racial

prejudices.

Evidence. Some interracial conflict does occur in desegregated

schools, that overall levels of disruption and disorder are short-lived,
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and that desegregation can, with almost any significant effort to foster

interracial contact by school systems, lead to improved race relations

among the students involved.

Desegregated schools experience greater conflict than segregated

schools when schools are first racially mixed. Some of this conflict will

occur across racial lines. But desegregation does not appear to be a

major cause of school violence. The massive Safe School Study (National

Institute of Education, 1978) found that despite the atenttion the media

have given to the violence accompanying the desegregation process,

A school's being under court order to desegregate is
associated with only a slight increase in the amount of
student violence when other factors are taken into
account .... The statistical analysis shows further that
there is no consistent association between the number of
students bussed and school violence, controllng for other
factors. Finally, there is a weak association between
student violence and the recentness of initial desegregation
efforts at a school. Together these findings suggest that some
violence may be due to the initiation of mandatory
desegregation, but that as time goes on and larger numbers of
students are bused to achieve racial balance the desegregation
process ceases to be a factor.

A reanalysis of the Safe Schools Study data by Gary Gottfredson and

Denise Daiger (1979) suggests that in junior high schools where larger

ihumbers of students are bussed to achieve racial balance, there are

"slightly higher rates of student victimizations" (p. 171). It should be

emphasized, however, that urban schools in general, and especially those

located in poverty areas, experience higher rates of victimization and

that the "contribution" desegregation makes to inter-student violence in

urban junior high schools is small, "smaller than the contributions of

school administrative and governance styles...." This study finds

problems of interstudent violence greater only in urban junior high

schools, What is apparently occurring is that the desegregation of urban

junior high schools brings together students from different neighborhoods

who may have different values at-an age when young people are anxious

about their identity, their relationships to others, and whether they will

impreeb or be accepted by their peers. That this situation would lead to

conflict among students is not surprising.

Interracial conflict in schools reflects the class and racial

conflict in the comunities of which they are a part. The question is:

can desegregation lead to improvements in levels of interracial tolerance

and redirection. in discriminatory behavior. The answer is clearly that

it can. Simply mixing white and nonwhite students together in schools
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will not result in better race relations. But, when schools adopt

programs to improve race relations, the desired improvements occur,

especially when: (a) cooperative interracial contact is provided for both

in classroom and extracurricular activities, (b) programs are integrated-

with the rest of the curriculum and are continuous, and (c) school and

district officials make their support for better race relations clear to

teachers, students, and parents.

Myth V: School Desegregation Results in Conflict at the Community Level.

School desegregation has resulted in such social conflict at the community

level that it has undermined race relations and disrupted. the social

peace. A corallary of this myth, which is often buttressed by point-

ing to white flight, is that desegregation has undermined support for

public education.

In some very visible communities, the conflict over desegregation

is harsh and bitter; in most it is not. Overall, while the country has

desegregated, interracial attitudes and public behavior have changed in

positive directions. Communities undergoing desegregation seem to accept

it, often grudgingly, and to reflect no continuing patterns of inter-

racial hostility. Indeed, interracial hostility in the South, where

desegregation has been most extensive, has diminished. Christine

Rossell (Rossell, et. al., 1981) has summarized what we know from

national surveys, and the research on community attitudes--most of which

has been conducted in school districts experiencing high levels of pro-

test and white flight--indicates that the following propositions charac-

terize this phase of social change:

1. The reduction in school segregation in the last decade
and a half has been followed by a reduction in racial
intolerance in both the North and the South.

2. Over time, there appears to be no backlash against the
principle of racial integration despite racial confron-
tations and controversy surrounding school desegregation.

3. The prominence of "busing" as a problem begins to fade
by the end of the first year of the implementation of a
school desegregation plan.

4. Although there is increasing support for the principle of
racial integration and racially balanced schools whites
are overwhelmingly opposed to busing for racial desegre-
gation of the schools.

5. Both blacks and whites generally overestimate their neighbors'
opposition to racial balance in the public schools, and this
is important because adult attitudes are influenced by their
neighborhood attitudinal context.
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6. In desegregated school systems, parents who have some children
attending public school are more likely to intend to enroll
their preschool children in the public schools than those whose
children are all preschool age. 'In Boston, residents with
school age children in areas affected by the first phase of
desegregation were more likely to have a favorable evaluation
of desegregation than those without school age children.

7. While a few studies show increased prejudice after desegre-
gation. most show no difference or more positive attitudes.
None ot the studies has been conducted later than the second
year of desegregation and most are in school districts which
experienced violence and controversy.

8. Parents in school districts which experienced violence and
controversy continue Lo have strong fears regarding the
quality of education in desegregated schools.

9. In Louisville, most whites feel their relations with blacks
are friendly or neutral despite the controversy over desegre-
gation.

10. Both community and parental opinions have a strong influence
on children's attitudes toward specific desegregation issues.

III. Increasing the Effectiveness of Desegregated

Schools: Promising Strategies

Overview

That the most commonly held myths about the failure of desegregation are

not supported by the evidence does not mean that desegregation has been an

unqualified success. Clearly, its achievements have fallen far short of the

hope of its advocates.

Some school systems have been more successful than others in meeting the

challenges and seizing the opportunities posed by desegregation. No school system

is doing all it can to make-school desegregation work most effectively. Given

the substantial resistance by some parents and the general lack of commitment

among many educators to desegregation, it is surprising that the evidence on

its overall effects on children are relatively positive. It follows that if we

are not doing all we can, we can do better.

As noted earlier, my colleagues and I, who come from nine universities, the

Rand Corporation and the Education Commission of the States, have just completed

a study, the purpose of which has been to identify things school systems can do

that will increase the probabilities that they will desegregate effectively. This

study has yielded numerous proposals and I will briefly describe them -below. That

there are policies and practices that can enhance the potential benefits and reduce

the potential costs of desegregation seems reason not to retreat.

The different sources of Information used in this project, taken together,

represent the most extensive evidence on the effectiveness of desegregation
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strategies yet collected. Members of the project team sought to develop practical

advice on how to more effectively desegregate public schools. The specific pro-

posals, however, should not be thought of as hard and fast propositions that will

work in all circumstances. Educators, judges and policy makers will need to

adapt most of these ideas to local conditions if the proposals derived from this

inquiry are to produce maximum benefits for students and-communities.

In. reaching its conclusions, the study team has relied most heavily on social

science research whenever the quality of that inquiry allowed. In many cases,

however, the evidence needed to answer policy issues faced by those who develop

---------- and implement desegregation policies and programs is missing or mixed. We have

found expert opinion to be extraordinarily helpful in clarifying these uncertain-

ties. There is, moreover, remarkable agreement among the desegregation experts,

both local and national, who offered opinions about the effectiveness of particular

strategies.

The findings of this study are related to four key steps in securing effec-

tive desegregation. The essential first step in desegregation is the design of

the pupil reassignment plan to reduce racial isolation and, to the extent possible,

achieve or set the stage for achieving other goals of desegregation. A second

step is to encourage the desegregation of housing so as to minimize the need for

pupil reassignment. Third, the effectiveness of desegregation depends importantly

on the development of strategies to involve and prepare and inform the community,

and especially parents, so as to build support for and promote compliance with

the goals of the desegregation plan.

In addition, school desegregation invariably requires changes in the things

schools do. Simply reducing isolation and heading off conflict will not be enough to

achieve effective desegregation. Thus, desegregating school systems need to implement

strategies relating to (1) the organization of school systems at the district

level to provide continuing support for desegregation, (2) structural and curri-

cular changes within schools, and (3) more effective inservice training for

teachers and administrators.

Pupil Assignment Plans

The primary objective of a pupil assignment plan is to reduce or eliminate

racial isolation in schools. The development of a reassignment plan requires

that several considerations be taken into Account, including the race, ethnicity

and socioeconomic class of the students reassigned, the former racial composition

and neighborhood of the schools they are reassigned to, the grades during which

they are reassigned, the character and continuity of educational programs, and
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the distance and costs of transportation. The student reassignment process has

political and economic implications, as well as Important social and educational

consequences that judges, lawyers and school administrators should consider.

Considerations that should be taken into account in developing pupil assign-

ment plans are:

• Desegregation that begins at the earliest possible grade will advance

achievement and race relations.

* Voluntary desegregation, including plans relying on magnet schools, is

not an effective strategy in reducing racial isolation except in districts with

small proportions of minority enrollment.

* Mandatory student reassignment plans are an effective way to reduce racial

isolation even though they result in greater white flight than do voluntary plans.

When pairing or clustering schools for pupil assignment purposes, such linking

should take into account the special needs of national origin minority (MOM)

students for language and cultural reinforcement programs.

- There is no empirical evidence that one-way busing plans are harmful to

minority students. Two-way busing plans, especially when they involve young

children, will lead to substantially more white flight from desegregation than

will one-way plans. Mandatory black reassignments, whether in one-way or two-

way plans, do not provoke black flight and black protest, relatively speaking,

even when blacks disproportionatelyr bear the burden of busing. The experts we

interviewed generally advocated two-way plans because of equity considerations,

the long-term support desegregation will have from minority comnunities and the

possibility that this will facilitate housing desegregation.

Enriching the curriculum in all schools and offering college preparatory

courses in all secondary schools rather than providing alternative academic magnet

schools, seems likely to keep parents with high academic aspirations for their

children in the public school system, to avoid resegregation among schools, and

to foster educational opportunities for all students.

Magnet schools used as a part of a mandatory plan can both reduce flight

and racial isolation. An unintended consequence of instituting magnet schools

ay be to stigmatize the non-magnet schools as inferior.

4 Since busing is a symbol on which the community focuses, if pupil assign-

ment and transportation processes are conducted efficiently and smoothly, parents

may tend to have more confidence in the ability of the school administration to

handle other aspects of the desegregation process. Where appropriate, bilingual,

bicultural personnel should-be assigned to school buses and sites to avoid confu-
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sion and clarify instructions. As a result, there may be less white flight and

a better climate of opinion in the community.

• Subdividing the school district into smaller racially balanced districts

and permitting reassignment only within these districts reduces options for

achieving racial balance.

" Phased-in plans tend to produce more white flight.

• Stability of teacher-student/student-student relationships seems likely to

increase enrollment stability, reduce student anxiety and foster better race

relations.

• The deteriorated physical condition of schools contributes to parent

reluctance to have their children reassigned to them.

* In areas where desegregation will not occur in the immediate future, a

program of voluntary metropolitan student transfer can be effective. Voluntary

metropolitan programs cannot be considered adequate substitutes for desegregation

programs, since they invariably leave most minority schools nearly as segregated

as before.-

• Metropolitan plans are effective strategies for reducing racial and class

isolation.

. Blacks, Hispanics, Asians/Pacific Islanders, and Native Americans are dis-

crete groups and the educational needs of different subgroups within these groups

are also often different.

. A "critical mass" of between 15-20% of any particular racial or ethnic group

in a school seems to facilitate achievement of the minority and better race

relations. In biracial/bi-ethnic situations, intergroup conflict may be greatest

when the two groups are about equal in size. This potential for conflict may be

greatest when the students involved are of lower socioeconomic status.

White parents, and perhaps middle class minority parents, are more likely

to leave or not enter the public schools if their children are bused (a) to

schools in which their students are in the minority, especially in biracial/bi-

ethnic situations, or (b) to schools in minority neighborhoods. Other things

equal, the higher the socioeconomic status of whites, the more likely they are

to flee from desegregation to suburban or private schools.

. The maintenance of a critical mass of students who do relatively well

academically seems to contribute not only to the achievement of these students

but to students who have been lower achievers.

While all experts agree that busing distances should be kept "as short as

possible," there is little evidence that riding the bus, at least for the time
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periods required in most plans, has a negative impact on students.

Using School Desegregation to Effect Housinig Deseagregation

It has long been known that housing segregation can segregate schools, and

it has been contended in various court suits that the reverse is also true--segre-

gated schools create housing segregation. Now there is some evidence which indi-

cates that school desegregation can promote housing desegregation. This can

happen for three reasons. First, when a school district is desegregated there is

no pressure for whites with young children to move out of racially mixed neighbor-

hoods since the school administration has guaranteed racial stability. Secondly,

any family, white or minority, can move anywhere in the school district knowing

that their child will not be the only one of his or her race in the school. Third,

school desegregation makes racial steering by real estate agents more difficult

since they can no longer use the neighborhood school as a guide to the neighbor-

hood's prestige, nor can they intimidate whites by arguing that certain neighbor-

hoods have schools of inferior quality based on racial composition. Some strate-

gies which seem to promote desegregated housing are:

Pupil assignment plans can be designed so as to preserve integrated and

racially changing neighborhoods.

• Plans that provide incentives to segregated neighborhoods to desegregate.

" Plans can provide incentives to encourage individuals to move into communi-

ties predominantly of the opposite race.

• The inclusion within school desegregation plans of a school district office

concerned with eliminating housing segregation seems likely to be of benefit.

" Local housing agencies can encourage scattered site housing.

" School desegregation plans that involve local and federal housing agencies

are likely to have greater impact on housing.

Community Preparation and Involvement

Between the time the court order comes down and the time school desegregation

is actually implemented, the school district has an opportunity to prepare

parents and the community for desegregation to ensure that it will be implemented

smoothly and work well. In most cases this opportunity is not well used.

The fears of parents of violence in the schools, of the unknown, -and of

losing control of their children's lives have important effects on their behavior

and, ultimately, on the outcomes of desegregation. The school district and the

political and business leadership need to deal with these anxieties if desegrega-

tion is to be successful. Yet, often the school district provides parents and
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community groups little involvement, the mass media exacerbates their fears by

covering white flight and protest, and the business and political leadership

remain silent.

Post-implementation parental involvement in the schools may ultimately be

as important as pre-desegregation involvement if it gives parents the feeling

that they have some control over their children's education and their future.

Many administrators and teachers, however, see education as a professional matter

in which laymen should not intervene. When the context is a highly charged poli-

tical issue such as school desegregation, that kind of attitude may only create

more problems for the school district. Some strategies for community preparation

and involvement that appear to be effective include:

. In presenting their views to the community, proponents of desegregation

should emphasize the educational programs that will be available as a result of

the court order or school board action.

. The school system should take the responsibility for providing newspapers

and television with positive stories on desegregation and evidence on school

performance, both before and after desegregation, and with press releases about

new and innovative school programs. This is a full-time Job which requires

someone skilled in public information and marketing.

* Parents should be provided with clear and full information about the

desegregation plan and its implementation.

• Local and neighborhood leaders should be encouraged to play a more positive

role in desegregation controversies. This can be an effective strategy for

influencing positive public reaction to desegregation. Leaders of the same race,

ethnicity and religion as the persons they hope to influence will be most effective.

a Community preparation before desegregation should include the maximum-

number of parent visits to other-race schools.

. School systems should maintain contacts with parents who have withdrawn

their children from public schools.

Organizing at the District Level for Continuing Implementation

How districts should organize so as to best promote desegregation receives

little attention despite some recognition by experts that this can make or break

the implementation of the plan. If no effort is made to establish a capability

at the district for fostering effective desegregation, it is unlikely that the

opportunities created by desegregation will be realized, or that the problems it

introduces will be dealt with adequately. Ways of organizing the district to

implement desegregation may reinforce propensities to see desegregation as some-

K 82-289 0-82-- 10
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thing apart from the central functions and activities of the district. This in

turn may lead to failures to adapt to desegregation and to coordinate the full

resources of the district in ways that break down the false dichotomy between

educational equity and educational quality.

School districts should establish a small, professionally staffed unit in

the superintendent's office with the responsibility to enhance the'motivation and

capability of the operating agencies that administer the central functions of the

district.

Mechanisms for monitoring compliance and effective implementation should be

established.

Teachers and principals should be involved in the development of desegregation-

related policies.

The public information function should be strengthened.

Program evaluation capabilities should be strengthened.

Structural and Curricular Changes in Desegregated Schools

Because school desegregation is offen preceded by years oflitigation and

controversy about the creation of racially or ethnically mixed schools, it is all

too easy to think of desegregation in its narrowest sense and-to assume that once

racially mixed schools have been set up, the desegregation process is complete.

However, it is important to recognize that it is precisely at this point in the

desegregation process that interracial schooling begins for the student and that

the nature of students' experience4 is crucial to their academic and socIal develop-

ment. Policies and practices that there is reason to believe will help to create

school and classroom environments that will foster academic achievement and more

positive intergroup relations, and will avoid resegregation include the following:

, Maintain smaller schools.

- Maintain smaller classrooms.

. Reorganize large schools to create smaller, more supportive learning

environments.

" Desegregated schools should have desegregated staffs.

" Employ minority counselors in desegregated high schools.

• Employ an instructional resources coordinator in each school.

• Desegregated schools should utilize multiethnic curricula.

Desegregated schools should maximize parental involvement in the education

of their children.

* Desegregating schools should develop a comprehensive student human rela-

tions program.
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• Opportunities for cooperative learning, including the" use of student

teams, should be provided in desegregated schools.

" Peer tutoring can be a strategy for dealing with achievement diversity.

" Eliminate the grouping of students in separate classes by ability in

elementary school.

Examine carefully any within-classroom ability groups that do not change.

Eliminate rigid and inflexible tracking and grouping in secondary schools.

• School officials, staff and teachers should receive training in and develop
I

explicit policies and procedures for identifying and placing students in special

curriculum in non-discriminatory ways.

• Establish clear and consistent expectations for student behavior in each

school.

" Analyze carefully the reasons for disproportionate minority suspensions.

" Limit the number of offenses for which suspension and expulsion can be used.

" Create alternative in-school programs in lieu of suspensions.

" Desegregated secondary schools should ensure desegregated student govern-

msents.

. Desegregated secondary schools should have a student human relations

committee.

* Maximize opportunities for student participation in integrated extra-

curricular activities.

, Establish multiethnic in-school parent and teacher committees to provide

counseling and to handle grievances of parents, teachers and students,

Strategies for Inservice Training

School desegregation presents most educators with new experiences which

challenge their professional capabilities and their personal values and disposi-

tions. Almost all desegregation plans or programs provide for some type of

inservice training. In addition, most experts agree that inservice training is

necessary to prepare educators for changes in schools that result .rom desegre-

gation.

Despite such agreement and exhortation, educators frequently express skepti-

cism about the usefulness of inservice training for desegregation. Indeed, such

doubt regarding the effectiveness of widespread and often uncritically planned

and implemented inservice programs may be well founded.

The usefulness of inservice training in any school setting depends on at

least four factors: 1) the manner in which training is conducted, 2) the content

of training, 3) what groups participate in the training programs, and 4) who con-
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ducts such training. Effective strategies for inservice education in desegregated

schools include:

* Faculty members, administrators, and non-professional staff should under-

stand the desegregation order, the desegregation plan, and the implications of

the plan's implementation to the district, individual schools, and inservice

participants.

• Topics of inservice training programs should be germane to individual

participants, their needs and day-to-day problems. Program development should

be predicated on a needs assessment conducted by school staff. Programs that aim

for long-range changes need follow-up components which focus on individual problems

of participants applying training in the classroom. Classroom implementation of

training should be monitored and follow-up sessions should be planned to assist

participants,

• The specific content of inservice training should be oriented toward school-

level and not district-wide concerns. Small group formats are better than

larger multi-school formats because they allow for identification of and concen-

tration on problems of individual participants in single school settings.

* Training should be practical with "hands-on" experience and product-

oriented outcomes for immediate application. There is consensus that abstract,

theoretically oriented training programs offer little immediate assistance to

teachers and administrators and, as a result, participants tend to view such

programs as providing slight, if any, benefit.

* Participants should be included in the planning and design of inservice

training programs.

If trainers are brought in from outside the school system, they need

knowledge of district and single school matters. Teachers and principals often

respond better to peers from their own and other schools than they do to pro-

fessional consultants.

Whenever possible, faculty and staff of host schools should be involved in

the conduct of inservice training.

All members of groups being trained should participate. Ideally, training

should be perceived by educators as important enough to warrant full participation.

Realistically, incentives should be provided for total participation in inservice

training. Financial rewards, course credit, or certificate-renewal credit might

be offered. If strategies for voluntary participation fail, training should be

mandatory.

Inservice training should be incorporated as a component of total school
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or district functions. Desegregation-related training should be tied to central

concerns of educators such as enhancing achievement and classroom management.

* Training programs should be continuous. Simply providing workshops before

schools open or infrequent training sessions is not likely to have much effect.

I Little attempt should be made to directly change attitudes of participants.

Preaching is ineffective and often dysfunctional to program goals.

- Program goals should be well established and communicated to participants

before training begins.

* Programs on different topics should be coordinated and linkages between

training areas should be established to provide continuity.

Teachers and administrators should participate in programs together since

they can reinforce each other to implement what is learned through training

programs. Furthermore, teachers and administrators need to develop school-level

norms that foster more effective desegregation-related practices.

These recommendations focus on the processes that contribute to effective

inservice training of educators regardless of the specific substance of the

material being learned. The topics of training which appear to be most important

to effective desegregation are:

• Instructional methods for dealing with heterogeneous groups of students

* Curricula development

" Self-awareness, empathy and interpersonal relations

" Discipline and classroom management

" Parental involvement

" Strategies for effective administration at the school and district level.

Final Coments

The strategies identified here carry no guarantees. School desegregation,

like any other educational policy, depends fundamentally for its success on the

commitment and capability of school personnel and the support of those on whom

schools most depend, especially parents.

If we had more research focused on the relative effectiveness of different

desegregation strategies, educators, parents, judges and policy makers could act

with greater certainty. As important as empirical research is the development

of ways for educators and parents from different communities to learn about the

specific experiences of other communities undergoing desegregation.

This study was not designed to discover whether desegregationt invariably

benefits students and communities. It does, however, provide a basis for chal-
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lenging claims that desegregation does not and cannot result in effective educa-

tion. School desegregation clearly complicates the jobs of teachers and admin-

istrators. But, it usually creates greater equality of educational opportunity

and often encourages school systems to change to meet their responsibilities to

all students. The rather broad range of effective desegregation strategies

identified in this study suggest that there is no necessary tradeoff between

equity and quality in most American schools. This research, we believe, provides

the basis of the development and implementation of policies and practices that

will enhance the probabilities that desegregation will benefit children of

different races, ethnicities and socioeconomic backgrounds.

IV. Conclusion

How negative or positive one views the evidence on the social and

educational consequences of desegregation will depend on one's predisposi-

tions and priorities. But it seems safe to say that the available empiri-

cal evidence is substantially more positive than the public believes it to

be and conflicts dramatically with the "findings" justifying legislation

to prohibit busing for purposes of desegregation.

How can this gap between evidence and belief be so great? One possi-

bility is, of course, that the data do not capture important aspects of

our national experience. This is probably true but it could be that more

and better data would provide a better report card for desegregation.

Indeed, it does appear--for understandably scientific reasons--that the

weaker research has been the less positive in its findings.

Let- me suggest, very briefly, six other reasons why we may have a

destorted view of what desegregation has wrought and what the prospects

are for more positive outcomes in the future.

0 People are more aware of what is going on in schools. Normally,

most parents know very little about the experiences their children have at

school. To allow oneself to be uninvolved may require the assumption that

the school one's child attends is a good one. When desegregation occurs,

parents ask questions they did not ask before and they compare the answers

to their fantasy. Even if the school improved after desegregatin, it

would not meet the standards parents feel they knew existed before

desegregation.

* Desegregation raises expectations. Not only do parents pay more

attention to what goes on in desegregating schools, they probably expect
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more than they did before desegregation. Desegregation requires change

and change presents risks, potential gains and potential losses. Some

whites for example, may assume that the education minorities have

received is inadequate. They may insist, therefore, that schools be

better after desegregation than before when the efforts of minority peers

on the curriculum and on learning might be expected to be negative.

s If the evidence about school quality is mixed, parents may see it

as negative. A parent concerned about their child's welfare can be very

cautious. Bad evidence is believed, positive evidence is discounted.

That -is a responsible parental predisposition. Isolated incidents or

weakness of individual teachers are risks parents may not want their

children to have any probability of experiencing. Thus, negative stories

dominate parental consciousness.

s Some persons assume that minority schools are unlikely to be good

schools. A related belief ig that minority students, in general, are

unlikely to be good students. These assumptions lead to conclusions that

desegregation must, inevitably must reduce the quality of education in the

public schools.

a The media often focus on problems and thus distorts reality.

Problems are news, achievements are human interest stories. Analyses of

press coverage during the initial stages of desegregation show that the

press and television generally focuses on difficulties rather than on

positive developments. "The study" is conflict.

* The problems of schools may be generalized to desegregation rather

than to other. events. Schools have been at the cutting edge of social

change for the last decade. Hosts of new demands have been placed on them

and resulting in overload in many cases. School desegregation is a

lightening rod for other concerns. When we see complexity, we want simple

answers. The idea that we could cure the perceived problems of public

education by backing away from desegregation is understandably

attractive.

Anti-busing legislation is, at best, d distraction. The business of

providing better education for young Americans needs to proceed. Rather

than induce stability, this legislation is likely to reopen old wounds and

reorder agendas.
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The proposed legislation holds out false promises. First, that

busing villa end in the near future. It will not. This legislation will

be tested in the courts for many months. Second, this legislation

promises that we can achieve desegregation without busing. But we cannot,

at least in many cities. Where we can desegregate voluntarily, all the

better. Almost all school systems try to desegregate voluntarily as a

first step, and courts and state agencies regularly find that these

efforts do not often succeed. Busing is always the last resort in

desegregation plans. Further, anti-busing legislation holds out the

promise that the problems of public education will go away if

desegregation goes away. But never before have schools been racially

separate and educationally equal and so long as racial discrimination and

inequality exist, it is unlikely that they will ever be.

For the congress to impede strategies to improve equity and quality

on the one hand on the-assumption that this will lift a burden from the

public schools, and, on the other hand, to withdraw financial support from

children and school systems most in need, and eliminate incentives for

voluntary desegregation, is the kind of political message that can only

further test the public's faith in government.
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SL ,RY OF STATE OF PRO. WiXus D. HALEy

The False Promises of Anti-Busing Legislation

The two goals of this testimony are (1) to show that the

assumptions--I will call them myths--that undergird efforts to end school

desegregation are either misleading, at best, or largely wrong and (2) to

indicate that whatever our past experience has been, there are a number of

things that can be done to increase the effectiveness of desegregation in

term of educational quality and equity and community response.

These conclusions are based on a long-term effort by several

prominent researchers to understand and synthesize the available evidence

on the effectiveness of school desegregation. In particular, it draws on

a recent analysis of more than 1,200 studies, reports, books, articles,

papers, and court cases and intensive interviews with 170 persons with

experience and expertise in desegregation.
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The Mythology of School Desegregation

Myth 1: Desegregation has not substantially reduced racial isolation. A

corollary to or extension of this belief is that desegregation has induced

white flight and, therefore, has actually increased racial separation.

Evidence. Racial isolation has decreased dramatically in

desegregated districts. Between 1968-1976, for example, desegregation

between minority groups and blacks decreased by 50 percent. While white

flight has occurred in some cities, the extent to which this is due to

desegregation is invariably overstated. No city that has been

desegregated is now more segregated than it vas before desegregation.

Boston, for example, where massive white flight occurred, has twice the

mount of interracial contact than it would have had absent

desegregation.

Myth 11: Desegregation Can be Achieved Without Busing and Largely Through

Voluntary Choice

Evidence. While the amount of busing required to achieve

desegregation is surprisingly small nationwide (estimates are that 3-5

percent of children are involved), it is nonetheless essential in some

communities. This is especially true in central cities.

In Nashville, for example, a federal district court judge recently

ordered the virtual elimination of busing in grades K-4. Even though

every effort was made to integrate in the absence of busing, 63 percent of

the K-4 grades had less than 10 percent of either black or white students

in them in a city whose population for these grades is about 32 percent

black.

Whether students ride the bus to school or get there on foot or by

car does not seem to affect their achievement or attitudes toward school.

Of course, excessively long rides, say of an hour or so each way, could

well affect energy and interest in school. But few courts have required

such rides. It is interesting to note that during the ten year period of

1968-1978, when most desegregation was initiated, the proportions of

students being bused more than one half hour to school remained the

same--about 15 percent.

Voluntary desegregation may achieve adequate reductions in racial

isolation where the proportion of minority students is small. In cities

where the proportion minority approaches or exceeds 30 percent,

substantial desegregation is not likely, even where magnet schools are
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extensively used.

Nyth III: Desegregation undermines the capacity of schools to provide a

quality education to children of all races.

Evidence. Analyses of nnerous stuides of desegregated schools show

that when children are desegregated at early grades, the academic

.achievement of minorities is enhanced and that of whites, at least$ is not

harmed. A comon assumption is that desegregation has contributed to the

widely proclaimed decline in test scores nationally. But, youngsters from

the southeast, clearly the most desegregated region, have shown increases

-in test scores compared to the students in more segregated regions.

Myth IV: School desegregation leads to interracial conflict in schools

and thus disrupts the educational process and increases racial

prejudices.

Evidence. Some interracial conflict does occur in desegregated

schools, that overall levdls of disruption and disorder are short-lived,

and that desegregation can, with almost any significant effort to foster

interracial contact by school systems, lead to improved race relations

among the students involved.

Interracial conflict in schools reflects the class and racial

conflict in the communities of which they are a part. The question is:

can desegregation lead to improvements in levels of interracial tolerance

and reductions in discriminatory behavior. The answer is clearly that

it can.

Myth V: School desegregation has resulted in such social conflict at the

community level that it has undermined race relations and disrupted the

social peace.

Evidence. In some very visible communities, the conflict over

desegregation is harsh and bitter; in most it is not. Overall, while the

country has desegregated, interracial attitudes-and public behavior have

changed in positive directions. Comunities undergoing desegregation seem

to accept it often grudgingly, and to reflect no continuing patterns of

interracial hostility.

111. Increasing the Effectiveness of Desegregated

Schools: Promising Strategies

Overview

That the most comonly held myths about the failure of desegregation
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are not supported by the evidence does not mean that desegregtion has

been an unqualified success. Clearly, its achievements have fallen far

short of the hope of its advocates.

As noted earlier, my colleagues and I, who come from nine

universities, the Rand Corporatin and the Education Comission of the

States, have just completed a study, the purpose of which has been to

identify things school systems can do that will increase the probabilities

that they will desegregate effectively. This study has yielded numerous

proposals and I will briefly describe some of them below, That there are

policies and practices that can enhance the potential benefits and reduce

the potential costs of desegregation seems reason not to retreat.

Our study describes dozens of things school systems can do to promote

more effective school desegregation. Among the findings are:

* Desegregation should begin at the earliest possible grades.

* Voluntary desegregation including the use of magnet schools is not
an effective strategy for reducing racial isolation, except in districts
with small proportions of minority enrollment.

o When magnet schools are part of a mandatory plan they can effec-
tively attract students to desegregated settings.

9 Experts generally advocate two-way busing over one-way busing be-
cause of equity and the long-term support for desegregation they will
produce from minority communities. There is not evidence that one-way
busing is harmful to minority students, but there is evidence that two-
way busing plans, especially when they involve young children being
bused into minority neighborhoods, will lead to more white flight from
desegregation.

* A critical mass of 15 to 20 percent of any race should be sustained
in each school,if possible, especially when the minority race students
are of lower socioeconomic status.

" A plan of phasing in desegregation in stages tends to produce more
white flight.

" Metropolitan plans, which include the central city and surrounding
suburbs, produce less white flight than central city plans.

*The educational needs of non-black minorities should be considered
in the design of desegregation plans.

o School desegregation can promote housing desegregation. The right
kind of desegregation plan can create incentives for voluntary residen-
tial integration. Reducing housing segregation reduces the need for
busing.

* Between the time the court order comes down and the time school
desegregation is implemented, the school district should prepare parents
and the community for desegregation by addressing the anxieties of parents
and community groups. The news media usually exacerbates fears by covering
white flight and protest.

* Parents should be Involved in the schools both before and after
implementation of desegregation plans.

* Active support of school desegregation plans by neighborhood leaders
can be more effective in minimizing negative reactions than endorsements
from conmunity-wide leaders.
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* College preparatory courses should be offered In all high schools;
magnet schools for the academically gifted should be avoided.

* Various types of human relations programs can produce better race
relations but significant change requires cooperative Interracial contact.

0 School districts bhould eliminate tracking and the rigid ability
grouping of students as these assignment practices tend to sg&"gate
students by race. Any within-classroom groups that do not change should be
examined carefully. Special education classes should be transitional, if
possible.

0 A plan for ensuring school discipline is crucial and should provide
for clear rules that are enforced firmly, consistently, and equitably, and
for due process for those disciplined.

• In considering the sone of schools, their internal structure,
and the nature of the curriculum, priority should be given to the Impor-
tance of settings in which teachers know students wll and student-student
anonymity is unlikely.

* Interracial extracurricular activities can play a significant role
in enhancing race relations and comunity acceptance.

0 Desegregation plans should include on-going inservice training pro-
grams that are designed in large part by the trainees and which treat
desegregation as an integral part of the educational program.

These and the other strategies we identified carry no guarantees.

School desegregation, like any other educational policy, depends for its

success on the commitment and capability of school personnel and the

support of those on whom schools most depend, especially parents. School

desegregation clearly complicates the jobs of teachers and adainistra-

tors. At the same time it usually creates greater equality of educational

opportunity and often encourages school system to change to meet their

responsibilities to all students.

Anti-busing legislation is, at best, a distraction. The business of

providing better education for young Americans needs to proceed. Rather

than. induce stability, this legislation is likely to reopen old wounds and

reorder agendas.

The proposed legislation holds out false promises. irst, that

busing will end in the near futur16. It will not. -This legislation will

be tested in the courts for many months. Second, this legislation

promises that we can achieve desegregation without busing. But we cannot,

at least in many cities. Where we can desegregate voluntarily, all the

better. Almost all school system try to desegregate voluntarily mo a

first step, and courts and state agencies regularly find that these

efforts do not often succeed. Busing is always the last resort in
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desegregation plans. Further, anti-busing legislation holds out the

promise that the problems of public education will go away if

desegregation goes away. But never before have schools been racially

separate and educationally equal and so long as racial discrimination and

inequality exist, it is unlikely that they will ever be.

For the congress to impede strategies to improve equity and quality

on the one hand on the assumption that this will lift a burden from the

public schools, and, on the other hand, to withdraw financial support from

children and school systems most in need, and eliminate incentives for

voluntary desegregation, is the kind of political message that can only

further test the public's faith in government.

Senator EAST. Dr. Walberg?

STATEMENT OF HERBERT J. WALBERG, PROFESSOR OF
EDUCATION, UNIVERSITY OF ILLINOIS, CHICAGO

Mr. WALBERG. Thank you for the honor of inviting me to testify
at' these important hearings.

Since 1975, my colleagues and I have been analyzing the many
hundreds of educational, psychological, and sociological studies on
the factors that promote the effectiveness or productivity of educa-
tion-that is, that lead to higher levels of student learning. This
learning includes knowledge, understanding, and critical thinking,
as well as constructive attitudes, behavior, and other goals of
schools.

Most of the research is concentrated on achievement in reading,
writing, mathematics, science, and social studies as measured on
nationally standardized tests. The main question we have ad-
dressed is: What can be done to improve school learning for all
children, ranging in grade level from kindergarten through high
school?

In answer to these questions and with respect to the subject of
these hearings, the available research shows that:

No. 1, a number of factors in the classroom, school, and home,
such as the amount of time for study, the competencies of the
teacher, and parental support of children's schoolwork, have
proven very consistently associated with higher levels of student
learning.

No. 2, busing for purposes of school desegregation has not proven
significantly helpful on average to the learning of either majority -
group or minority students.

About 40 or 45 percent of the studies of busing for the purposes
of desegregation show detrimental, mixed,, or statistically insignifi-
cant effects of such busing. In these and other cases, busing pro-
grams may have diverted financial resources as well as the time
and energies of educators, parents, and students away from proven
productive factors in learning or actually interfered with the oper-
ation of these factors.
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In the rest of my oral testimony, I will summarize the research
on which these conclusions are based.

In compiling the results of research on productive factors in
school learning, my colleagues and I have attempted to. find all
published and unpublished works on the topic rather than risk the
bias inherent in selecting studies, such as those of only certain
subjects, grade levels, or types of children, those done in certain
communities or parts of the country, or those that have employed
only certain research methods.

The most convenient way to sumamarize the research is shown in
table 1 of the submitted testimony, although certainly more com-
plex methods are described in the references which I have also
provided.

[Table 1 referred to above follows:]

TABLE 1.-SELECTED FACTORS THAT ARE PRODUCTIVE OF LEARNING

Nml of TotalFactor '""r mm ' o f tPecen
r tuchsor posiiv

rrasf resuffs

Amount of study ........................................ 24 25 96
soematic c icula ............................................................................................................... .... 44 45 98
Mastery programs ............................................................................................................... ......-. 29 39 97
Teacher qualities .......................................................................................................................... 50 57 88
School and class morale .............................................................................................................. 620 732 85
Hom e support ............................................................................................................................... 86 86 100
W N teadh .... .......................................................................................... ............................... 16 17 94

All the studies of the factor are assembled and the results are
counted. Then the numbers of studies or results that show a posi-
tive relation or association with learning are counted, and the
percentage of all the results that are positive is calculated.

The results of the first factor, for example, show that out of 25
studies 24, or 96 percent, indicate a positive association between
the amount of time spent on study and the amount that the stu-
dent learns. Whether measured by minutes of study, percentage of
time concentrating on the lesson, or years of education, the positive
association is nearly always found under all circumstances.

Similarly, students using systematic courses-those that have
modern subject matter, good instructional design, and attractive
presentation features-nearly always outperform those using older
courses on modern tests.

The modern high school science and mathematics courses spon-
sored by the National Science Foundation during the 1960's are
outstanding examples of such systematic courses.

Research shows that mastery learning programs are superior to
conventional teaching in 97 percent of the comparisons. Mastery
p emphasize clear goals-and procedures for what is to be
learned, specific instructional objectives, breaking the subject
matter down into small units for study, corrective feedback to
students on their p , flexible learning time to give students
the amount of time required for mastery, alternative modes of
instruction, and cooperative 1 with fellow students.
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Research also shows that certain qualities of teachers are nearly
always found to be associated with enhanced learning. Teachers
who are clear 4n their expectations, businesslike, enthusiastic, flexi-
ble, and those who avoid excessive negative criticism bring about
greater student learning than do other teachers in most instances.

In addition, the social-psychological morale or climate of the
classroom and school are also consistently related to the amount
students learn. When the students perceive the educational unit-
the classroom or the school-as friendly, satisfying, and democratic
and without friction, cliques, favoritism, and disorganization, more
learning generally takes place.

The amount of intellectual and academic stimulation parents
give their children in the home is also positively associated with
school achievement in all studies that have been made. Parents
who stimulate their children to learn new vocabulary and concepts,
inform themselves about their children's schoolwork, take them to
museums, encourage them to read, restrict television viewing, and
the like benefit their children's learning.In addition, programs for parental cooperative teaching and spe-
cific reinforcement of school lessons in the home, often in inner-
city neighborhoods, have proven beneficial in 16 out of 17 studies,
as indicated in the table.

In contrast to research on these factors in which the results and
most knowledgeable educational researchers substantially agree,
research on the effect of school desegregation is mired in controver-
sy, confusion, and inconsistency as the following brief chronicle of
the major points in the 15-year-old continuing debate on scholars
shows:

One, the 1964 Civil Rights Act provided that a survey was to be
made of the equality educational opportunity. The nationwide
survey of 560,000 students, commonly referred to as the Coleman
Report-after the first author, James Coleman, then of Johns Hop-
kins University-concluded that there are small positive benefits of
desegregation on black achievement.

Black achievement, however, was higher most often, the report
noted, in segregated schools than in schools in which whites com-
prise less than half the student population. Coleman later denied
the validity of the conclusion on positive effects.

Two, in 1972, however, Fred Mosteller and Patrick Moynihan
edited a book containing further analysis of the Coleman data. This

\ book supported Coleman's early conclusion of small positive effects
of desegregation. The book also reached two other important con-
clusions: Blacks are on the average behind whites in first-grade
achievement-about 1 Y2 standard deviations-and fall even further
behind during the elementary school years. Whites, in nearly all
black schools, however, are even further behind.

Three, in 1972, Christopher Jencks and others again reanalyzed
the Coleman data and found desegregation effects to be small and
inconsistent. In reviewing other works, they contended that no
conclusive study of desegregation had shown substantial positive
effects.

Four, in 1972, David Armor also reviewed past studies and
reached the same conclusion. -
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Five, in 1972, Thomas Pettigrew and others argued that Armor
was biased and underestimated the positive effects of desegrega-
tion.

Six, in 1973, Ronald Edmonds and others accused Jencks of a
strategy of removing the responsibility of the schools for enhancing
black achievement. They also contended, however, that educational
achievement is relatively unimportant for the social and economic
success of blacks.

Seven, in 1975, Nancy St. John reviewed the research on school
desegregation and black achievement and found it to be inconclu-
sive. She also concluded, however, that classes of over 50 percent
black students may hinder the learning of white students in them.

Eight, in 1977, Meyer Weinberg reviewed 48 studies of school
desegregation and found that 29 of them, or 60 percent, showed
positive effects on black achievement.

Nine, in 1977, Lawrence and Gifford Bradley reviewed studies of
desegregation and concluded that there are both positive and nega-
tive effects, and that the evidence is inconsistent or inconclusive.

Ten, in 1977, Robert Crain and Rita Mahard reviewed 73 desegre-
gation studies and found that 40 of them, or 55 percent, showed
positive effects on the achievement of minority students.

Eleven, in 1979, Willis Hawley and Harold Miller debated the
effects of desegregation on black achievement. Hawley argued that
desegregation more often than not helps black achievement, and
Miller found the evidence inconclusive.

Twelve, in 1979, the National Academy of Education assembled a
panel of 20 desegregation experts chaired by Robert Havighurst of
the University of Chicago. According to the panel report, the schol-
ars were divided on the question of desegregation and black
achievement. Pettigrew, for example, cited Crain and Mahard and
argued that desegregation increases black achievement. Coleman,
on the other hand, who originally claimed small positive effects,
argued that as many studies show harm as those that show bene-
fits to black achievement.

CONCLUSION

In conclusion, the debate on desegregation and achievement will
probably continue but the research evidence is likely to remain_
inconsistent and controversial.

Despite a fairly large number of studies, no consensus has been
reached. The 55 or 60 percent of studies that show positive results
are insufficient to show statistical significance or to encourage any
reasonable hope of improving school achievement by busing, since
busing to achieve school desegregation works about as often as
turning up heads in flipping- a fair coin.

On the other hand, a number of educationally productive factors,
such as increased study time, systematic courses, mastery pro-
grams, good teaching traits, parental support of school learning,
and the close coordination of parental and school efforts are not
only plausible to the educator and the layman alike, but also have
consistently proven to produce superior learning results in hun-
dreds of research investigations that have been conducted.

Thank you, Mr. Chairman.

82-289 0-82--11
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Senator EAST. Thank you, Dr. Walberg.
[The bibliography and article submitted by Professor Walberg

follow:]
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The Quiet Revolution
In Educational Research 19 7
by Herbert J. Walberg, Diane Schiller, and Geneva D. ilaeriel '.
Mr. Walberg and his associates marshal impressive evidence that,
properly funded the research community in education canproduce
(and has produced over the past decade) highly usefulflnding&

T he past decade of educational re-search has shown us the means to
attain our educational goals much more
fully than ever before. We shall attempt in
this article to verify that surprising state-
ment. After all, we were told only a dozen
years ago, by reputable observers, that
results of most research on the teaching-
learning process were not significant. In
fact, John Stephens, after reviewing
several decades of research, said that most
educational techniques seem to hinder as
often as they aid Iuning.1 There was
good reason for this conclusion a decade
ago. As Gene Glass pointed out, the toud
of human effort on behalf of research in
education, at least that part officially sup-
ported by public and private funds, was
less than 2,000 person-years in 1968. In
the same year, 15.000 full-time research-
ers investigated agricultural productivi.
ty; 60,000 persons engaged in research
and development in the health sciences.
Since that time, however, the U.S. Office
of Education, the National Institute of
Education, the National Science Founda.
tion, and other public and private agen-
cdes have increased the funding of educa.
tional research notably, with sound re-
suits, as we shall see.

HERBERT J. WALBERG (University of
Chkago-DPoul University CApler)-s re-
search professor of urbon education, Uniwr-
siy of Illinois at Chicago Circle. DIANE
SCHILLER & research assistant and GENEVA
D. HAERTEL iS research assocee in he Of.
ike of Evaluation Research of the some in-
stltuton. The authors thank Maurice J. a h
ad Harriet Talmoge for collegial support in
this reearch, which was founded by the No-
tioal Institute of Educalion (HEW-NIE
G-7M.OOj end the Notional Science Foundo-
io (NSF.7-1J74J). TAe points of view and
a 1iniontstated do not necessarily represent the
Officialposipoen *.Vj - of either ar"nev.

A three-page eppendir listig the review;
tat ote the basis of this report may be ob-
tained by writing Welber* at the Collee qf
Educatio, University of Illinois ot Chkcaa
Cle, Box 43W. ehicego, IL 6060. or by
writing Diane K ewe4, Editorial Secretary. Phi
Deltsaneapsaa Box 749, Bloominton. IN
474L .

The impressive accuhulation of educa-
tional research findings in the last decade
seems to have gone unnoticed by many
educators -and the general public. It might
indeed be concluded from widely publi-
cized reports that the schools are patho-
logical institutions and that neither edu-
cators nor research workers know how to
cure their problems and increase their pro.
ductivity. Charles E. Silberman's popular
book, Crisis in ihe Classroom, reached
this conclusion.) Stephens, the reviewer
cited above, argued that learning is spon-
taneous; that is, maturational forces
within the student cause learning to pro-
ceed at a given rate notwithstanding wide
variations in educational conditions.'
Christopher Jencks and his colleagues
concluded that luck is the most important
determinant of educational and occupa-
tional attainment and that improvements
in schooling do not increase the educa.
tional and social mobility of the poor.'
The Equality of Educational Opportunity
survey by James Coleman and his associ-
ates was also interpreted as showing a lack
of relationship between educational con-
ditions and student learning.' The Neville
Bennett study in England appeared to
show that progressive teaching methods
hinder student learning.?

But most of these accounts failed to
consider the hundreds of other learning "
studies, the results of which are tabulated
below, along with many studies on other
relations between educational means or
conditions and learning outcomes.

Since the public and practicing edu.
caters seldom read the voluminous and
scattered technical literature on educa.
tion, we assembled a systematic collection
of research reviews published from Janu-
ary 1969 to the present on instructional
and related research conducted in elemen-
tary and secondary schools and insti- a
tutions of higher education. We examined s
the Current Index to Journals in Edu. 
cation under the topics "Literature Re- s
views" and "State of the Art," the i
American Educational Research-Associa- i
ion's Review of Educational Research I

and Review of Research in Education,

and reviews cited in these sources. We also
included forthcoming work, but we select-
ed for analysis only critical, evaluative
reviews of at least four studies. Nearly all
the research we included was carried out
in classrooms rather than in laboratories
under artificial conditions. Since the
reviews present results of multiple studies
and multiple comparisons within studies
in a variety of ways, we imposed, where
possible, a consistent framework: The
numbers of positive and negative, as op-
posed to mixed, results of studies are
given; and the percentage of positive re-
sults - those that support the superiority
of the means or condition in question -
of all positive and negative results is
calculated.S

Exposure and Opportunity

A recent review uncovered 25 conclu-
sive investigations of the relationship of
increased time allocated for instruct-on
(or devoted to learning by the student) to
cognitive and affective learning. Table I
shows that 24 of the 25 (96%) showed a
positive relationship between time and
cognitive learning. In view of this con-
sistent relationship, several investigators
whose work is forthcoming are studying
the distribution of time that students en-
gage in learning during the scho ol day.
Wayne C. Frederick of the Chicago
Public Schools found that after subtract-
ing time lost in absences, tardiness, inter-
ruptions, disruptions, and inattentiveness,
as little as 25% of students' time in lower.
achieving schools is actually spent on
learning. David Berliner of the University
of Arizona found in a sample of elemen-
tary classes in California that there was as
ittle as 30 hours of effective instruction in
mathematics during the school year. It is
apparent even in the best schools that
students often get stuck on a problem and
teed to wait for the teacher to get them
tarted again. It seems clear that increas-
ng the time students engage in the learn-
ng process, at least up to a point, might
:ad to large gains in learning.

Another recent review considered com-
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"Stronger size/learning relationships formed by Glass and
Smith in studies carried out after 1960 than those before 1940
indicate the increasing sophistication of educational research."

parsons of innovative and traditional cur-
ricula on measures both favorable and un-
favorable to the new curricula. The results
(Table I) show that innovative curricula
have consistent impact on tests that reflect
the intent of the curricula. Similarly,
students in traditional courses do better
(but not with significant consistency) on
measures that reflect the intent of the
traditional courses. Thus the new curricu-
lum elements a school chooses for its stu-
dents are another decisive determinant of
what the students learn.

Table I shows the results from several
reviews of class size. All four comparisons
show significant learning benefits for
small classes. Better-analyzed studies
show more consistent favorable effects
and lend credibility to the results. Gene
Glass and Mary Smith's very extensive
analyses, moreover, reveal that studies
that randomly assign students to small
and large classes in true experiments show
stronger positive benefits for smaller
classes. This finding enhances confidence
that smaller classes lead to greater
achievement rather than that both are
caused by other variables such as commu-
nity wealth. Stronger size/learning rela-
tionships found by Glass and Smith in
studies carried out after 1960 than in those
before 1940 indicate the increasing so-
phistication of educational research. Al.
though the inverse size/karning relation.
ship is not the strongest or most consistent
among the results summarized here, sever.
al estimates from the Glass and Smith
work are impressive: Children who gain
1.0 grade equivalents on average per year
in a class of 40 would gain 1.3 equivalents
in a class of 20 and 1.6 if taught in.
dividually. if average pupils were taught
in a class of 20 pupils from kindergarten
through grade 6, they would be over two
years ahead of similar pupils taught for
the same length of time in a class of 40.

Nature of Instruction
Table I shows a variety of effects for

behavioral instruction on college as well as
elementary and secondary school stu-
dents. The prevalent form of behavioral
instruction at the college level is referred
to as "Personalized Systems of Instruc-
tion" (PSI), which has the following com- "
ponents: reliance on the written word in s
the form of small units of instruction; stu-
dent self-pacing through these units;
mastery (that is, usually perfect or near.
perfect performance required n each unit €
before proceeding to the next); and assess-
meat by repeated testing administered by -

Table 1. A Selective
Summary of a Decade of

Educational Research

Research Topics
Time on learning
Innovative curricula

Innovative learning
Traditional learning

Smaller classes on
learning:
Pre-1954 studies
Pre-1954 better
studies

Pnt-1954 studies
All cernpaisons

Behavioral instruc-
tion on:
Learning

"Personalized Sys-
tems of Instruction"
on learning
Mastery learning
Programmed instruc-
tion on learning
Adjunct questions on
learning:
After text on recall
After text on

transfer
Before text on recall
Before text on
transfer

Advance organizers
on learning
Analytic revision of
instruction on
achievement
Direct Instruction on
achievement
Lecture versus
discussion on:
Achievement
Retention
Attitudes

Student- versus In-
structor-centered dis-
cussion on:
Achievement
Understanding
AIllude

Student. versus In.
tructor-led discus-
ion on:
Achievermnt
Attitude
'actual versus con-
eptual questions on
chievement

No. of Percent
Results Positive

25 96.0

45 97.8
14 35.7

53

19
11691,

66.0

84.2
72.7
60.0

52 98.1

103 93.2
30 96.7

57 80.7

38 97.4

35 74.3
13 78.9

17 23.5

32 37.5

4 100.0

4 100.0

16 68.8
7 100.0
8 86.0

7 57.1
6 83.0

22 100.0

10 100.0
11 100.0

4 100.0

Specific teaching
traitson achieve-
ment:
Clarity
Flexibility
Enthusiasm
Task orientation
Use of student ideas
Indirectness
Structuring
Sparing criticism

Psychological Incen-
tives and engage-
ment
Teacher's cues to
student

Teacher reinforce-
ment of student

Teacher engagement
of class In lesson

Individual student
engagement In
lesson

Open versus tradi-
tional education on:
Achievement
Creativity
Self-concept
Attitude toward
school

Curiosity
Self-determination
Independence
Freedom from
anxiety

Cooperation
Social-psychological
climate and learning:
Cohesiveness
Satisfaction
Difficulty
Formality
Goal direction
Democracy -
Environment
Speed - --
Diversity
Competition
Friction
Cliq, ness
Apathy
Disorganization
Favoritism

Motivation and lIarn.
ing
Social class and
learning
Home environment
on:
Verbal achievement
Math achievement
Intelligence
Reading gains
Ability

7
4
S
7

66
3

17

100.0
100.0
100.0
85.7
87.5
83.3

100.0
70.6

10 100.00

16 87.5

6 100.00

15 100.0

26
12
17

25
6
7

19

8
6

17
17
16
17
Is
14
15
14
14
9

17
13
15
17
13

232

620

30
22
206
6

$4.8
100.0
86.2

92.0
100.0
65.7
94-7

37.5
100.0

65.7
100.0
86.7
64.7
73.3
84.6
85.7
53.8
30.8
66.7

0.0
8,3

14.3

10.0

97.8

97.6

100.0
100.0
100.0
100.0
100.0
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student proctors, with maximum' credit
for success and no penalty for failure.
Students continue working at their own
pace through the units until they reach a
satisfactory grade in the course. Three re-
views of behavioral instruction show the
superiority of PSI and modified PSI
techniques over conventional lecture and
discussion methods at the college level.
The findings are consistent across 12 sub-
jects for small, medium, and large
samples on achievement, retention, and
attitudes and interest in she subject.

Mastery learning, more often found in
secondary and elementary schools, has the
following components: clear goals and
procedures for what is to be learned.
specific instructional objectives, small
units of learning, coirective feedback on
progress, flexible learning time, alter-
native modes of instruction, and coopera.
tive learning with peers. Mastery learning
is similar to PSI in assuming that each stut
dent can learn if given appropriate in-
struction and sufficient time. Mastery
learning also shows results consistently
superior to conventional instruction on
achievement, retention, and attitudes.

Programmed instruction uses written
--materials in which instructional elements

are presented in units called "frames."
Each frame requires an active response
from the student, and the length of the
frame, varying from short paragraphs to
several pages, is designed to suit the
abilities of the typical student. Pro-
grammed materials usually enable stu-
dents to skip rapidly over material that is
already known, to "branch" to needed
correctives, and to proceed at a suitable
individual pace. The reviews (Table I) in-
dicate that programmed instruction has
consistently more favorable effects on
achievement and interest in the subject
than traditional classroom procedures.

Research on instructional radio and
television and computer-assisted instruc-
tion is beyond our scope, since most of the
reviews were published before 1969 and
concern learning in special rather than
classroom settings. However, conclusions
of a review byDean Jamison et al. should
be mentioned.' Radio, television, and
computer-assisted instruction are about as
effective as conventional instruction. Com-
puter-assisted instruction, as a replace-
ment or supplement, often results in
substantial sav.,.bs of student time. The
authors point out the need for exploring
the productivity and cost-efficiency of
substituting capital for labor in education,
since the unit costs of media and tech.
nology decline with increasing usage.

The term "matheagenic" was coined
by psychologists in the early 1960s from
the Greek roots mathema ("learning")
and genie ("give birth to"). Thus mathe-
magenic techniques give birth to learning
or encourage it in some way that may be
exem ried in,the materials of instruc-
tion. Ohe structuring of the content, or

specific 1* Ates (Table )
"Adjunct questions" are those in.

seated In textual material; ror example, a
2,000.word passage concerning the life of
Charles Darwin %as divided into 20 para-
graphs of I0 lines each. Students answer
one or more questions before or after each
paragraph. Adjunct questions consistent-
ly benefit recall of information when
given after passages but are less consistent
in enhancing transfer of the information
to new situations when given before the
text.

"Advance organizers" are used as an
introduction to relate new content to what
the student already knows. An advance
organizer, for example, was used to point
out the differences and similarities be-
tween Buddhism and Christianity before a
three-day instruction session, since the
material on Buddhism was new and the
material on Christianity was familiar to
most students. Such organizers are usually
presented at a higher level of abstraction
than the instructional elements them-
selves. Research on advance organizers
shows inconsistent effects on learning.

"Analytic revision of instruction" re-
fers to lesson development that includes
instructional objectives and trial-and-
error revision of methods and materials
until the objectives are reached. For ex-
ample, a lesson on writing mathematical
ratios is presented and student perform-
ance is evaluated; the lesson is then re-
vised on the basis of difficulties en-
countered by the students and presented a

second time. The process continues until
the objectives are met. Four studies of this
technique support the hypothr,,s ihat isis
more efficacious than conventional meth.
ods.

"Direct instruction" pertains to those
methods in which the teacher controls the
timing and sequencing of instruction,
chooses materials, and monitors student
performance. Direct instruction generally
focuses directly on 1he content of achieve-
ment tests. Four studies of this technique
showed greater effectiveness than convene.
tional methods in producing achievement
gains. Since analytic and direct instruction
may amount to teaching the test and only
four studies are available on each, the re-
sults should be interpreted cautiously.

Research at the college level yields in-
teresting results on teaching techniques
and locus of instruction (Table I). Discus-
sion is about equal to lecturing on
achievement but is consistently superior
on retention. Student-centered discussion,
moreover, is superior to instructor-cen.
teted discussion on attitude; and student.
led discussion is superior to instructor-led
discussion on both achievement and atti-
tude.

It is informative to compare these re-
sults with the impact on achievement of
factual in contrast to conceptual ques-
tions. Four studies indicate that factual
teacher questions have greater impact on
achievement, perhaps because many teach-
er-made and standardized tests sample the
lower levels of cognitive processes such as

7
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Open education, authentically implemented,
consistently reaches its.goals in creativity, self-concept,

school attitudes, curiosity, and independence.

memory rathe- than comprehension and
analytic skills. This finding must be Inter-
preted cautiously but suggests that
educators should consider the trade-offs
between lower and higher levels of cogni-
tive attainment, that research workers
should include multiple measures of out-
comes in future work, and that reviewers
should tabulate results across studies
separately for each learning outcome.

Table I shows the results of teaching
techniques observed in elementary (most.
ly primary) classrooms. The reviewers,
Barak Rosenshlne and Norma Furst, ap-
pear somewhat inconsistent In reviewing
this evidence, since in some cases they
counted studies as positive-that yielded
one positive significant correlation among
several that were calculated. N. L. Gage's
independent and explicit eview of the evi-
denc on teacher indirectness, praise, ac-
ceptance, and criticism, however, con.
firms certain Rosenshine-Furst results
with a high degree of statistical prob.
ability.'0 These results indicate that
achievement is enhanced under teachers
who are clear about their expectations,
ols. and methods for learning; who are

bible in their responses to students; who
show enthusiasm for the lesson and for
student learning; who are businesslike apd
task-oriented; who use student ideas in
leading the lesson; who attempt to elicit
answers to questions by students rather
than tell the answers; who use structuring
comments that inform the student of the
purpose and organization of the lesson
content; and who avoid excessive criti-
cism

Table I shows the results of a review of
psychological studies of teacher behaviors
that stimulate students and reinforce their
desirable responses. Both teacher be-
havion are consistently related to achieve-
ment and achievement gains. Moreover,
teacher engagement of the class in the
lesson a well as the amount of individual
student engagement In the lesson as per.
centages of total time also show con-
sistently superior results.

Table I shows an analysis of a review
of many studies contrasting "bpen" with
traditional education. Open education is
similar to progressive education of the
1920s in that students in humane, en.
riched classrooms are given a degree of
autonomy to plan jointly with the teacher
the goals, pace, method, and evaluation
of learning." Since it is often confused
with permissivenesa or with open space

classrooms, it is sometimes termed "in-
formal education." Despite the fact that
many people in the open education move-
ment feared conventional evaluations
because they were intit on going beyond
traditional achievement test outcomes. 76
of the 102 studies comparing open and
traditional methods show no slgnificant
differences between the two ind 54.8% of
the 26 significant studies actually favored
open education on achievement measures.
Thus it does not appear that open educa-
tion, on average, impairs conventional
achievement test performance.

On the other hand, open education,
when It has a significant effect - prob-
ably when It is cuthentically implemented
- produces consistently positive results
on goals It is intended to attain in creativ-
ity, self-concept, school attitudes, curiosi-
ty, and Independence. Because replication
is the essence of science, the results should
be informative to those who have con-
cluded from the widely publicized Bennett
study that open education has failed.1 In
addition, the results suggest that resarch-
en should measure learning outcomes
that go beyond achievement. There is no
present basis for knowing, for example,
whether behavioral instruction and Per.
sonalized Systems of Instruction, even
though they may promote achievement
and retention, lead to greater creativity,
curiosity, and independence.

Soclal-Psychologcal Eavironments
Twelve studies report on correlations

between measures of social-psychological
climate of classes and various types of
learning in the United States, Canada,
Australia. and India."$ Table I shows a
tabulation of correlations of student per-
ceptions of the climate and measures of
cognitive, attitudinal, and behavioral
learning outcomes (in most cases adjusted
for intelligence and corresponding pre-
tests). The cognitive measures tap factual
knowledge " well as higher-level con-
ceptual understanding; the attitudinal
measures tap interest In the subject matter
and in subject-related care; and thebe-
havioral Indices are counts of extramural
voluntary activities associated with course
content. Greater amounts of all three
ypes of learning take place, on average,
In classes that students perceive as co-
hesive, satisfying, difficult or challenging,
democratic, and providing the physical
setting and materials required for learn-

ing. Perceived climate characteristics that
are negatively correlated on average with
learning gains are: friction among the
class members, emphasis on subgroups or
cliques within the class, apathy toward the
lesson, disorganized content and prose-
dares, and favoritism toward some class
members. Results from other research
indicate that characteristics of the stu-
dents, the teacher, the subject matter, and
Instruction determine the nature of the
social-psycholoical climate of the class.
These effects appear to be mediated by
student perceptions of the climate, which
in turn predict various types of learning.

Many psychologists today have strong
cognitive or behavioral persuasions. So-
cial psychologists more often emphasize
feelings and motivation as determinants
of learning. Nearly all studies summarized
in recent reviews (see Table I) show that
the degree of student motivation is con-
sistently reflected in the amount of learn-
Ing that takes place.

Student motivation and classroom
climate are not completely under the con-
trol of teachers and other educators. At-
though educators may to some extent en-
hance these determinants of learning, the
abilities, attitudes, and behaviors the child
brings to school are Influenced by home
environment. Table I shows the con-
sistency of correlations of social class and
of parental stimulation in the home with
achievement and ability. The results in-
dicate that social-class measures are con-
sistently but weakly correlated with stu-
dent achievement in school and that
measures of parental stimulation and en-
couragement of the child (obtained by
interviews with the parent in the home)
are much more valid predictors of
achievement and abilities. Parental stimu-
lation is strongly correlated with verbal
achievement, moderately correlated with
mathematics achievement and intelli-
gence, and relatively weakly correlated
with spatial and reasoning ability. Only
one longitudinki study of home environ-
menu and achievements has been con-
ducted. -This British study of three age
groups of boys and girls indicates that
measures of home environment predict
the amount of reading gains over a four-
year period. Contrary to some specula-
tions, the study showed that the correla-
tions of parental stimulation and student
achievement are about equal in samples of
primary and middle school children and
older adolescents. Two field evaluations
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of intervention programs Ilat strongly
concenwtle school and parent resources
on reading achievement in socially
depressed areas of Chicago's inner city
and of Flint. Michigan, revealed reading
lest gains comparable to those in middle.
class neighborhoods.

1' Thew field evalua-
lions require further replication to lest the
generalizability of such joint school-
family programs t0 increase learning.

Conclusions

The labulations'of itsults of recent re-
views on the relation of instructional and
other educational conditions to learning
outcomes yield a number of consistent.
positive results with definite policy and
practical implications. Greater funding of
educational research in the last decade has
brought a greater number of disciplined
investigators to the field and allowed them
to improve measurements of educational
goals and means; to increase the statistical
and experimental control of effects; and,
while drawing on the theoretical insights
from psychology and the social sciences,

-to relate research to practical Issues of
educational productivity.

We co6iclude that-certain conditions
and methods consistently produce certain
outcomes but that no single method or set
of conditions is superior on all outcomes.
The greatest confidence can be placed in
the effects of opportunity, exposure, and
instruction on achievement, retention.
and attitudes, because many experiments
with random assignments of students to
alternative conditions are available for
analysis. Less confidence can be placed in
the effects of social.psychological condi.
tions, although many are plausible, be.
cause they have been less frequently in-
vestigated and are more often uncon-
trolled or statistically, rather than ex.
perimentally, controlled.

Much research remains to be done on
certain conditions of learning and particu.
larly on their effects on outcomes such as
voluntary learising during and after in-
struction and on such traits as creativity.
self-concept, independence, and ethical
maturity. We also need to know more
about applications in extramural settings.
It is possible, although our survey yielded
no creditable evidence, that some instruc-
tional mthod% are consistently more
effective for scume children; this is an area
of needed research.

In summary, a large and growing body
of research evidence that was unavailable
a decade ago constitutes one useful basis
not only of future research but of educa-
tional policy "nd decision making. To-
gether with the values and wisdom of
school board members, educators. par.
cents. and students, continued scientific in-
quiry should contribute much to educa-
tional productivity in the future.
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Senator EAST. Dr. Scott?

STATEMENT OF RALPH S. SCOTT, JIL, PROFESSOR OF
EDUCATION, UNIVERSITY OF NORTHERN IOWA, CEDAR FALLS

Mr. ScoTr. Thank you, Mr. Chairman.
First let me express my appreciation for this opportunity to

testify before the Senate subcommittee this morning about my
concerns and aspirations for the attainment of equal educational
opportunity in this country.

ARE SEGREGATED SCHOOL, PER SE, INFERIOR

Equal opportunity and achievement are inextricably intertwined.
From the 1950's until the 1970's by which time most school dis-
tricts in the country had suffered serious busing-related disrup-
tions, it was taken as an article of morality and faith that segre-
gated schools were inferior.

Therefore, it was expected that minority students attending forci-
bly integrated or desegregated schools would register higher learn-
ing levels.

Had this been true, it would be possible to establish and justify a
linkage between busing and the constitutional requirement- of
equal opportunity. However, it is now clear to most Americans, and
especially majority and minority parents and children with first-
hand experience in busing, that the busing rationale lies in ruin.

Few Americans have rejoiced over the unexpected transforma-
tion of the busing dream into an educational nightmare.

I share the disappointment of many who hope that a simple
solution would suffice for a complex problem. Unexpectedly, the
Nation has witnessed a decline in the quality of schooling as re-
sources have poured into an educational practice that is in itself
counterproductive.

This morning I would like to discuss the various ways in which
desegregation has proven to be harmful, but time constraints re-
quire that we maintain a focus on the achievement consequences.

ALLEGED ACHIEVEMENT BENEFITS OF BUSING ARE UNVERIFIABLE

On this emotional subject, there has been a good deal of statisti-
cal sleight of hand. New York's Senator Patrick Moynihan once
prefaced a book on busing with these remarks, and with his Irish
background he could do this, of course: -

"Of course I trust ye, McClury, but I want to cut those cards."
After a generation of unrealized expectations, most Americans

realize that the only way in which the cards on busing will be
fairly cut is to deal not with polemics but with raw and primary
statistics.

The myth of achievement gains has been resuscitated down
through the years by Federal bureaucracies, the media, prestigious
scholars, academic centers, politicians, and courts. Let us review
some of the landmark studies: upon which the desegregation
achievement thesis has been built.

In 1959, superintendent of 17 major school- districts testified
before the U.. Civil Rights Commission. They all claimed that



161

busing fostered minority learning. However, only the- Louisville
administrator presented test scores.

Today even those scores are unavailable, and there is not one
shred of evidence in any of those 17 cities that busing enhances
long-term learning of minority students.

Meyer Weinberg, aided by the influential educational organiza-
tion Phi Delta Kappa and the U.S. Office of Education, published
in 1968 a book intended to assess busing effects.

He concluded that there was a strong evidence that desegrega-
tion benefited the academic learning of Negro children. Weinberg
claimed that the positive conclusions he reached would be support-
ed by the Coleman report and the U.S. Commission on Civil Rights'
publication, entitled "Racial Isolation."

Weinberg's report was given wide and favorable national media
coverage. However, a decade after the report appeared, James Cole-
man, major author of the Coleman report, stated: "The assumption
that integration would improve achievement of lower class black
children has now been shown to-be fiction."

Similarly, racial isolation provided no firm support for the
achievement-busing linkage. This report drew heavily from the
now-disavowed Coleman findings.

Moreover, as is commonly the case in publications of the U.S.
Commission on Civil Rights, the study speaks with a forked tongue.
On the one hand it states that "research has not yet given clear
answers to whether racial balancing within the schools is related to
children's performance and achievement." With this I agree.

ACHIEVEMENT CLAIMS NOT SUPPORTED STATISTICALLY

However, inconsistently, then it is claimed that busing had
raised minority learning in four cities: Syracuse, Berkeley- Seattle,
and Philadelphia. My personal correspondence with superinten-
dents of those four school districts has failed to disclose any statis-
tical affirmation whatsoever of Commission claims.

Racial isolation is not the only example of surprisingly inaccu-
rate research conducted by the agency charged with congressional
factfinding.

Consider another illustration, one which reminds me of the folk-
lore-of-how the p-g got over the stile.

The 1974 yearbook of the World Book Encyclopedia reported that
the U.S. Commission on Civil Rights found that desegregation had
produced higher educational attainment in 10 school districts.

I wrote to the editor of World Book who could only support the
statement by sending a Xerox copy of a special news release from
the New York Times. The Times informed me that it had received
its information from the U.S. Commission on Civil Rights.A letter to the Commission produced only the names of the 10

------school districts selected for this particular report. Not a single one
.- otthe- 10 superintendents could supply evidence that busing- raised

achievements, and their responses provide insight into the tragical.,
ly high error level which prevails on this issue.

From Pontiac, Mich., the administrator was at a loss to know
how the facts could have been so completely twisted.
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The Winston-Salem, N.C., superintendent wrote that he was puz-
zled by what the Commission reported.

"I can't imagine the Commission making such a statement," said
the superintendent of Tampa, Fla.

And the superintendent of Glynn County, Ga., replied that the
information he gave the Commission did not indicate an increase
in quality but showed no substantial decrease-in test scores since
desegregation. However, that is a far cry from what had been
reported to the public by World Book, New York Times, and the
U.S. Commission on Civil Rights.

I I recently concluded a survey of all major published reports
which dealt with the desegregation achievement question.
Throughout I honed in on the systematic organization of primary
and raw data.

In this study, comparisons were made of conclusions reached in
five major surveys. These reviews separately assessed eight studies,
whose results have been regarded as the strongest available evi-
dence that desegregation hikes minority learning.

This appraisal revealed that the experts themselves are split. In
most cases, however, they concluded that busing had aided minor-
ity learning.

It may be significant that the most positive results were reported
by reviewers who had been most generously funded over the years
by the.Federal bureaucracy.

Raw data of all eight studies failed to yield hard evidence that
busing had upgraded long-term minority learning in a single in-
stance. It was impossible to- identify one district in which long-term
beneficial learning effects could be clearly traced to busing.

Permit me to briefly describe some of the flaws contained in two
of these exemplary experiments. Anderson's experimental and con-
trol students were not representative of the larger minority popula-
tion, nor were the two groups of students comparable. Also, parents
of the bused children volunteered for desegregation while parents
of the nonbused children did not. In summing up his study, Ander-
son admits that the reported achievement differences could easily
be attributed to chance. In a Chapel Hill inquiry, Prichard report-
ed no differences in reading achievement, and acknowledged that
the reported math gains might be traced to a very likely cause:
inauguration of a statewide curriculum revision in mathematics
over the experimental period. And these are two of the best pieces
of proof that busing promotes minority learning?-

QUESTIONS CONCERNING FXDERALLY FUNDED RESEARCH

On September 16 of this year, the Associated Press released a
report conducted by Dr. Wilis Hawley and 15 other educators at
the Center for Education and Human Development at Vanderbilt
University. This 7-year study was underwritten by the U.S. Office
of Civil Rights and the National Institute of Education..

Regrettably, the objectivity of this study was compromised from
the start. Federal guidelines specified the purpose was, and I quote:
"To improve potential- benefits of d ation."

This phrasing effectively eliminated from grant consideration
any scholar who might be open to possibilities both that neighbor-
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hood schools are best for all students and that the experiment
could uncover evidence that busing was nonhelpful or even coun-
terproductive.

Dr. Hawley interpreted the study's findings as supportive of the
position that desegregation improves minority learning. I am sorry
that as yet I have been unable to read this study, but I find it
difficult to understand the reported conclusions.

Included among the cities from which Dr. Hawley drew his data
are Charlotte, Nashville, and Louisville.

In conducting current research, I have been in contact with
school officials of those three districts. Not-one has been able to
provide evidence of long-term achievement gains associated with
busing. Instead, the statistics lead me to conclude that busing may
very well have created significant educational problems in those
cities.

As for Nashville-Davidson County, Dr. Chester E. Finn, Jr., pro-
fessor of education and public policy at Vanderbilt, assessed sehool
circumstances in the September 15 issue of the Wall Street Jour-
nal. Dr. Finn arrives at conclusions diametrically opposed to those
reached by Dr. Hawley and his colleagues. One of Finrl's observa-
tions: There has been a preoccupation with numerically determi-
nated educational "equity," that largely ignores school quality.
Finn also notes that NAACP leaders express concern that the
school district has become populated by the poor and black. More-
over, Thomas G. Caulkins, coordinator of group testing for the
Nashville-Davidson County schools told me in May of this year that
there is no evidence whatsoever that busing has promoted minority
learning in the schools wherein he is responsible for assessment.

What can be concluded from this? Simply put, the Nation has, on
-busing effects, been misinstructed by school personnel, misinformed

by the media, misled by social scientists, misused by State and
Federal bureaucracies and commissions, misunderstood by legisla-
tors, and misruled by courts.

To again quote Senator Moynihan, Americans have been sold
vast amounts of snake oil by those charged with providing useful
and accurate information. One result has been to subject minority
children and parents to cruel disillusionment.

NEED FOR EFFECTIVE REMEDIES

Yet few would deny both the hope and the need for significant
educatioii-al reform. The abandonment of forced busing is an essen-
tial ingredient of any meaningful upgrading of American schooling.

Is there really any lingering doubt about the ineffectiveness of
busing? If so, then let advocates assume direct and visible responsi-
bility for claims they make.

Dr. Hawley has said: "If it were true that no one benefited from
school desegregation, it would be ridiculous to pursue such poli-
cies." I -

Very well. Let advocates demonstrate the benefits. This commit-
tee could foster a resolution of the question once and for all by
endorsing a symposium of scholars, numerically balanced on stance
concerning the achievement-desegregation question. The partici-
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pants would publicly debate the question but give no participant,
pro or con for busing, any hiding place.

Promote full media exposure of the symposium with emphasis on
the manner in which raw statistics were gathered, organized, and
interpreted.

Let the public in on the manner in which chicanery has gov-
erned public policymaking on busing over decades.

Judges, legislators, scholars, and school administrators would no
longer have an excuse for gross ignorance of busing effects.

What would be the public reaction upon learning the basis for
James 'Coleman's contention that Thomas Pettigrew, responsible
for so much ill-fated busing, lacks social responsibility and is so
racially confused that if he "saw the fires in the sky during the
riots of 1967, he would have attributed them to an extraordinary
display of Northern Lights."

Would we ever again have grossly erroneous public utterances
from judges and attorneys? Some illustrations of this are:

Julius L. Chambers, prominent civil rights attorney, has asserted
that social scientists agree that achievement gains will accrue from
desegregation.

Judge Alfred Gitelson has claimed that segregated schools are
responsible for the generally lower achievement performance of
black and Chicano students.

Given open public debate, Americans would know better. There
would be increased insistence on reasonable accuracy. The tail
would have a harder time wagging the dog.

If, however, the achievement desegregation thesis is indeed as
dead as facts would indicate, then there is no need for further
public debate. This committee would deserve kudos if it hastened
the demise of racial balancing projects throughout the land. Such a
bold, but long-overdue, move would require combined efforts of
educational and legal scholars. Yet the rudimentary facts seem
reasonably clear.

In the 1954 Brown ruling, the Supreme Court moved only against
assignments of students to schools on the basis of racial clasifica-
tion. Present racial balancing efforts, therefore, seem contrary to
the spirit and letter of Brown.

If equal or better education is available in neighborhood schools,
then the constitutional rights of children are better served through
colorblind attendance policies. Research shows that most minority
and most majority parents, especially those who have experienced
the sad realities of busing, seek to end the practice. If these parents
are granted their wish, they can then join forces with others in the
launching of a genuine search for remedies which promise to im-
prove educational practice for all students, irrespective of race or
social class.

Thank you.
Senator EAst. Thank you, Dr. Scott.
(The prepared statement of Dr. Scott follows:]
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PREPARED STATB4f OF PROF. RALPH S. ScOrT, JR.

First, let me express my appreciation for this opportawnty to testify before the

Com ttee this morning about my concerns and aspirations for the attainment of equal

educational opportunity in this country. Equal opportunity and achievemsnt are inextric-

ably intertwined, and from the 1950's uhtil the 1970's--by which time most school

districts in this country had suffered serious busing-related disruptions-it was

taken as an article of morality and of fsith that segregated schools were inferior.

Therefore, it was expected that minority students attending forcibly integrated, or

desegregated, schools would register higher learning levels. Had this been true, it

would be possible to establisheand to justify, a linkage between busing and the

constitutional requirement of equal opportunity. Howevex,it is. now clear to most

Americans, and especially minority and majority parents and children with first

hand experience in d!sesgJv nation, that the busing rationale lies in ruin.

rew Americans have rejoiced over the unexpected transformation of the busing

dream into an educational nightmare. I share the disappointment of many, who hoped that

a simple solution would suffice for a complex problem. Unexpectedly, the Nation has

witnessed a decline in the quality of schooling as resources have poured into an

educational practice that is in itself counterproductive. This morning I would like to

discuss the various ways in which desegregation has proven to be ha=ful, but time

constraints require that we maintain a focus on the achievement consequences.

On this emotional subject, there has bean a good deal of statistical sleight-of-

hand. New York's Senator Patrick Moynihan once prefaced a book on busing with the

remarks "Of course I trust ye, McClury...but I want to cut those cards." After a genera-

tion of unrealised expectations, most Americans realize that the only way in which the

cards on busing will be fairly cut is to deal not with polemics but with raw statistics.

The myth of achievement gains has been resuscitated down through the years by federal

bureaucracies# the media, prestigious scholars, academic centers, politicians and the

courts. Let us review some of the landmark studies upon which the deegregation-achieve-

Ment thesis has been built.

In 1959, superintendents of 17 major school districts testified before the U. S.

Civil Rights Commission, they all claimed that busing fostered minority learning.

However, only the Louisville administrator presented test scores. Today, even those

scores are unavailable and there is not a shred of evidence in any of those 17 cities

that busing enhances long-term learning of minority students.

Meyer Weinberg, aided by the influential educ a onal organization Phi Delta Xappa

and--the U.S.Office of Education, published in 1968 a book intended to assete busing effects.

Me concluded that there was strong evidence that desegregation benefitted the academic

learning of Negro children. Weinberg claimed that the Opositivew conclusions he reached

1. Winberg, Meyer. Desegregation research: An apraisal. Bl~omitndIna.
Phi Delta Xappan, 1968.
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2
would be supported by the and the U.S. Commission on Civil Rights

publication, kacigl Xsolatgion. 3 Weinbarg's report was given wide and favorable national

media ooverage. However, a decade after the report appeared, Jaues Coleman, major author

of the Coleman Report, stated "The assution that intogratioawould improve achievement
4

of lower class black chi Idten has now been shown to be fiction."

Similarly, Racial Isolation provides no firm support for the achievennt-busing

linkage. This report drew heavily from the now-disavowed Coleman findings. Moreover,

and as is commonly the case in publications of the U. S.Ccamission on Civil Rights,the

study speaks with a forked tongue. On the one hand, it stated that "research has not

yet given clear answers to whether racial balancing within the schools is related

to children's performance and achievement." With this I agree. But then, inconsistently,

it is claimed that busing had raised minority learning in four cit es Syracuse, Berkeley,

Seattle, and Philadelphia. My personal correspondence with superintendents of those

tour school districts has failed to disclose any statistical &ffimation of Commission

clams.

Racial Isolation is not the only eralple of surprisingly inaccurate research

conducted by the agency charged with congressional fact-finding. Consider another

illustration# one which reminds m of the folktale of how the pig got over the stile.

The 1974 Yearbook of the World Book Encycloeda reported that the U.S. Comiesion

on Civil Rights found that desegregation had produced higher educational atta4ment

An ton school districts. X wrote to the editor of World ok, who could only support

the statement by sending a zeros copy of a special news release from the Nw York Times.

The Vime infoed mo that it had received its information from the U. S.Comission

on Civil Rights. A letter to the Comission produced only the nemes of the ten school

districts electedd for this particular report. Hot one of the ten superintendents could

supply evidence that busing raised achievements, and their responses provide insight into

the tragically high error level which prevails on this issue.

From Pontiac, Michigan, the administrator was at a loss to know how the facts could

have been so completely twisted. The Vinston-Salem,Morth Carolina,superintandent wrote

that he was puzzled by what the CQmorssion reported. "I can't imagine the Ccmission

making such a statement," said the superintendent of Taopa, Florida. And the superintend-

ent of Glynn County, Gorgqk& replied that the information be gave the Comission did not

indicate an increase in quality, but showed there was no substantial decrease in test

scores since desegregation. Rut that is a far cry from what had been reported to the

public by Wod Nook the New York Timas, and the U.S. COmession an Civil Rights.

2. Coleman. James S. ,t al., E oualit: of Educational Op otunity. WashingtonD.C.
U.S. Government Printing Of tce, 1966.

3. -acil Isolao in the bic schools. Report of the U.S.Coemission on Civil
Rights. ashingtonD.C. , U.8.Govermnt Printing Office, 1967.

4. Coleman, Jame S. School dArcatiaon d c mt su an elAtio. Paper Presented
at cowmmaity college, DearbornAichigan, Al 21, 1978.

5. o4chiter, Frederick M. 1974 Ye o of th World Rook R wlgM IM . Chicagot
Yield Buterprises, 1974, p.302.
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I recently concluded a survey of all major published reports which dealt with the
6

desegregation-achievement question. Throughout, I honed in on systematic organization of

primary data. In this study, comparisons were made of conclusions reached in five major

reviews. These reviews, separately, assessed eight studies whose results have been regarded

as the strongest available evidence that desegregation increases minority learning. This

appraisal revealed that the experts themselves are split. In most cases, however, they

concluded that busing had aided minority learning. It may be significant that the most

positive results were reported by reviewers who have been most generously funded over the

years by the federal bureaucracy. Raw data of all eight studies failed to yield hard evi-

dence that busing had upgraded long-term minority learning in any single instance: it was

impossible to identify s in which long-term beneficial learning effects

could be clearly traced to busing.

Permit me to briefly describe some of the flaws contained in two of these exemplary

experiments. Anderson's experimental and control students were not representative of the

larger minority population, nor were the two groups of students comparable. Also, parents

of the bused children volunteered for desegregation while parents of the nonbused children

did not. In summing up his study, Anderson admits that the reported achievement differences

could easily be attributed to chance. 7 In a Chapel Hill inquiry, Prichard reported no

differences in reading achievement, and acknowledged that the reported math gains might

be traced to a very likely cause: inauguration of a statewide curriculum revision in mathe-

matics over the experimental period.8 And these are two of the best pieces of proof that

busing promotes minority learning?

On September 16 of this year, an Associated Press release summarized a report con-

ducted by Dr. Willis Hawley and 15 other educators at the Center for Education and Hunan

Development Policy at Vanderbilt University.9 This seven year study was under-written

-by the U.S. Office of Civil Rights and the National Institute of Education. Regrettably,

the objectivity of this study was compromised from the start. Federal guidelines speci-

fied that the purpose was, and I quote, "to improve potential benefits of desegregation."

This effectively eliminated from grant consideration any scholar who might be open to

possibilities both that neighborhood schools are best for all students, and that the

experiment could uncover evidence that busing was nonhelpful, or even counterproductive.

Dr. Hawley interpreted the study's findings as supportive of the position that desegre-

gation improves minority learning. I am sorry that as yet I have been unable to read this

study, but it is difficult for me to understand the reported conclusions. Included among

6. Scotto Ralph 8.Slc 2a035ch62ievmt and d"segregations A research sythe'Si
Alexandria,Virgi las American Efucation Legal Defense Fund, 1981.

7, Anderson, Louis V. The effect of desegregation on the achievement and tersonality
patterns of Megr childre.40 Unpublished doctoral dissertation, George Peabody
Colleen for T achers University Microfilm, NashVil1e,TlnesSae, 66-11,237# 1966.

a. Prichard, Paul X;- ffets of desegregation on student success in the Chapel Hill
School, , 3oLa, 1969, pp 33-38.

9. ' schooll integra ton fond to ad -inoities," Associated Press Releae 1981. '
Poqt, septameX 16, 1991 , New York. September 1981.



168

the cities from which Hawley drew his data are Charlotte, Nshville, and Louisville. In '

conducting current research, I have been in contact with school officials of those three

districts. Not one has been able to provide evidence of long-term achievement gains asso-

ciated with busing. Instead, the statistics lead me to conclude that busing has created

significant educational problems in those cities.

As for Nashville-Davidson County, Dr. Chester E. Finn, Jr., professor of education

and public policy at Vanderbilt, assessed school circumstances in the September 15 issue
10

of the Wall Street Journal. Dr. Finn arrives at conclusions diametrically opposed to

those reached by Dr. Hawley and his colleagues. One of Finn's observations: there has

been a preoccupation with numerically-determined 'educational "equity," that largely ignores

school quality. Finn also notes that NAACP leaders express concern that the school district

has become populated by the poor and black.

What can be concluded from this? Simply put, the Nation has, on busing effects, been

misinstructed by school personnel, misinformed by the media, misled by social scientists,

misused by state and federal bureaucracies and commissions, misunderstood by legislators,

and misruled by courts. To again quote Senator Moynihan, Americans have been sold vast -

amounts of snake oil by those charged with providing useful and accurate information. One

result has been to subject minority children and parents to cruel disillusionment.

Yet few would deny both the hope and the need for significant educational reform.

The abandonment of forced busing is an essential ingredient of any meaningful upgrading

of American schooling. Is there any lingering doubt about the ineffectiveness of busing?

If so, then let advocates assume direct and visible responsibility for the claims. Dr.

Hawley has Biid "If it were true that no one benefited from school desegregation, it
11

would be ridiculous to pursue such policies." Very well. Let advocates demonstrate

the benefits. This Committee could foster a resolution of the question--- once and for

all-- by endorsing a symposium of scholars, numerically balanced on stance concerning

the achievement-desegregation question. The participants would publicly debate the

question. But give no participant a hiding place. Promote full media exposure of the

symposium, with emphasis on the manner in which raw statistics were gathered, organized and

interpreted. Let the public in on the manner in which raw statistics were gathered, organized

and. _nterpreted. Let the public in on the chicanery that has governed policy making.

Judges, legislators, scholars and school administrators would no longer have an excuse

for gross ignorance of busing effects.

What would be the public reaction upon learning the basis for James Coleman's

contention thatThomas Pettigrew, responsible for so much ill-fated busing, lacks social

responsibility and is so racially confused that if he "saw the fires in the sky during

the riots of 1967 he would have attributed them to an extraordinary display of Northern

10. Fin, Choster 3. ,Wall Stret Jougnal, Sepzober 15, 1981.

11. Hawley, Willis D. GettAg the facts straight about the effect of school deseg-
regatioc~n. E catit#onal Usaderbi, Vol.36(5), February 1979# pp 314-321.
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Lights"? 12 Would we ever again have grossly erroneous public utterances from judges,

and attorneys? Some illustrations: Julius L. Chambers, prominent civil rights attorney,

has asserted that social scientists agree that achievement gains will accrue from

desegregation;13 Judge Alfred Gitelson has claimed that segregated schools are responsible

for the generally lower achievement performance of black and Chicano students. Americans

would know better. There would be increased insistence on reasonable accuracy. The tail

would have a harder time wagging the dog.

If, however, the acievement-desegregation thesis is indeed as dead as facts

indicate, then there is no need for further public debate. This Committee would.deserve

kudos if it hastened the demise of racial balancing projects throughout the land. Such

a bold, but long overdue, move would require combined efforts of educational and legal

scholars. Yet the rudimentary facts seem reasonably clear.

In the 1954 Brown ruling, the Supreme Court moved only against assignments of

students to schools on the basis of racial classification. Present racial balancing

efforts, therefore, seem contrary to the spirit and letter of Brown. If equal or better

education is available in neighborhood schools, then the constitutional rights of children

are better served through color-blind attendance policies. Research shows that most

m4inority and most majority parents, especially those who have experienced the sad

realities of busing, seek to end the practice. If these parents are granted their

wish, they can then join forces with others in the launching of a genuine search for

remedies which promise to improve educational quality for all students, irrespective

of race or social class.

12. Coleman, ,ames S., in Wilkinson, J.Harvie. From Brown to Bakke: The Suirem Court
and scboolMoration. 1954-1978. New Yorks Oxford University Press, 1979, p.190.

13. Chambers, Julius L.Implementing the promise of Brown, in Rist,Ray C.and Anson,
R.J. (3ds.) Educationsoc al science and the Judicial process Now Yorks Teacher's
College Press, 1977i p.43.,

14. Gitelson, A., as cited in Sedlacek, W.I. and Brooks,G.C. Racism in Amerirtn
education.-Chicago: Nelson-Rall, 1976, p.2.

Senator EAST. Time is always a precious factor, and we have
another panel yet to go. We hope to be done here in the vicinity of
12:30.What I would like to do is take about 5 minutes to respond to
you gentlemen-perhaps it is more a summation of my own reac-
tion -to it. At the proper time, I would appreciate your responses to
it if time will allow. Then I will turn to Senator Baucus, so that the
two of us can restrain ourselves and get on to the, next panel.

I think all of you made very fine contributions. I am struck with
the observation, getting back to a point I had made earlier, that
where you take an issue as complex as this and where you can get
as distinguished people as the four of you are who have very
differing, conclusions on it, based upon your factual, determinations
and assessments, it does strike me that it is one of those things,
that is uniquely a legislative function to unravel.'-

I query whether courts and offices of education are better
equipped to find that delicate balance. Sometimes they are well

82-289 0-82--ff12
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- equipped where you can practically take judicial notice of some-
thing being so. However, where you need the power of investiga-
tion and determination and scholarly contribution and deliberation
and evaluation, it does strike me we are in the concept of separa-
tion of power and perhaps we are more suitable to that particular
task. I am not suggesting we are superior in individual wisdom, but
I think our process lends itself to it more than the legislative and
bureaucratic process.

Drs. Weinberg and Hawley, there are two things that nag a bit
at me in hearing your testimony. On the philosophical level, it
reminds me of Aristotle's observation that man is a social creature.

-Burke would come to mind, of course, in terms of the sense of
community.

I almost wonder whether the behavioral sciences are not trying
to bear a greater burden than they are equipped to bear in that
you single out a variable-say, achievement, which I am not saying
ought not to be considered. Of achievement, however, one might
measure that and let that become the litmus test as to whether
busing is or is not a good instrument of public policy.

To put it another way, in the Aristotelian sense, man is a social
creature. We are men; we are whole; we have a sense of communi-
ty. There are so many values, considerations, and variables that
have to go into this sort of thing. For example, what is the trade-
off, even assuming there is for purposes of argument, in terms of
time spent doing this and in terms of dislocation to families and
what are the social gains to the children?

I know it is-not intended, but I sometimes find in the rationale
that black children must be attending white institutions that there
is- a certain patronizing attitude that anything which is all black
we ought to be concerned about. We have distinguished black uni-
versities-Howard and Fisk. I have always felt that their products
are of great quality, and I will continue to do so. -In North Caroli-
na, we have five black universities which have a strong tradition
and a strong commitment from their alumni. I do not think the
graduates of those institutions consider themselves as in- some way
or other having received an inferior education in that unless you
can associate with white children and white institutions you are in
some way neglected. It is a little patronizing, I think.

Frankly, as a matter of logistics, if one takes great Negro com-
munities, like the District of Columbia or Harlem or Watts, or
elsewhere, I do not know logistically how you can do it. It seems to
me that the implications of your findings are that blacks who must
have a substantial experience in the black community, be it schools
or whatever, are in some way or other being deprive.

I just question that. We are whole persons. We do live in commu-
nities. We are not things. We are not examining Medflies; we are
examining human, beings and all of the complexity that suggests.
In short, I find it frustrating to get the focus so narrowly upon"achievement" and IQ tests or performance tests. Even if it were
all true, and I am demurring, I guess, I would want to know what
are the tradeoffs. And are we looking at it in the broadest context
of what man and people are like in society?

Let me rest my case there and just let you all respond concisely
- to that. Then I will turn to Senator Baucus.
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Mr. HAwIzy. Mr. Chairman, I think you are quite right to say
that we ought not to put all of our chips on one bet. The issue of
achievement is only one dimension of what goes on in schools. We
were asked to respond to the assumption that somehow achieve-
ment is'negatively affected by desegregation. The testimony given
here must seem contradictory to you. It goes back to my dog fight
theory of social science where we end up saying "my evidence is
better than yours."

You are quite right that we need to look across the broad range
of findings. One of the things that has come from the achievement
studies is the awareness tha simply going to school with white
children is not enough. That particular theory, which is called the
lateral transmission of values theory, is now pretty much by the
board. There is, instead, a more political theory about what is
happening. That is that we are bringing into school systems some
changes which will result in different kinds of programs and differ-
ent kinds of behavior on the part of teachers and school adminis-
trators, partly as a function of the conflict that exists in that
community.

In manifests itself in monitoring commissions and other activi-
ties which we might on other grounds feel would have unhappy
consequences. The theory about the change has to do with reorder-
ing our priorities within those schools.

You are also quite right to say that, fundamentally, the issue
really comes down to this: What will the impact of all this be on
the ultimate racial equality and justice in the society. Our view, I
suppose-at least my view-would have to be that we have not yet
been able to achieve separate but equal schools in this country-
not because of the educational issues per se, although that is argu-
able, but rather because to function effectively in an interracial
society one has to have some understanding about what that takes,
and that is hard to acquire in a separate environment.

Senator EAST. Dr. Weinberg?
Mr. WMNBERG. Senator East, I welcome both your comments. I

think they are very well put. I, too, believe that it is wrong to base
our whole case on achievement.

As a working teacher for over 35 years, I can hardly accept
scores on a couple of standard achievement tests as a sum of
education. In my writings and research on desegregation, !-deal not
only with academic achievement but with the way the children get
on with each other, the relation between the teachers and the
children, and the role of the community-meaning the black and
chicano communities as well.

As far as.patronizing, I agree. That is a danger. I believe even in
my own bailiwick over the years there has been some evidence of
that. Recently I finished a study which has not yet been published
dealinO with the history of all-black schools in the United States as
educative iestitutions-how well did they educate and who is it
they educated?

The best research on this was done by Horace Mann Bond. In his
last work-he died in 1973 at 69-the results of his study were
published. I have tried to expand on them and find this: The black
schools which functioned well-that is to say, had a' relativelyhigh-
level of a emic achievement for the kids who attended-al0bact.
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children--generally tended to be middle class black schools and, by
the way, not very well known. They were not especially in the big
cities.

In fact, Dr. Bond said that by far the most successful all-black
school was in Marion, Ala., in a rural area. It is not the urbanness
of the school that makes much difference. However, he was unable
to find, and I have been unable to find, all-black schools in the
United States, either in the past or today-and I am talking about
elementary and high schools-which are educating poor black chil-
dren.
- Unfortunately, whether it is North or South does not make much
difference any more. The deprivation of black children and Chicano
.children is-systematic. The schools they attend are inferior-not
because black children are there and there are no whites-that
would be patronizing to say that and insulting-but because the
political authorities, including those people who run the school
system, are not interested in educating black children. The result
is that desegregation breaks up that pattern.

We need desegregation, therefore, not because black children
need *hite children in order to learn. Of course not. They need
desegregation in order to break up the pattern of privilege in our
history which comes right up to the present and is nationwide. It is
not just a matter of the South by far.

I was in Chicago 1 week ago. The pattern of segregation and
deliberate deprivation is as powerful there as in any southern city
you can mention.

Senator EAST. Senator Heflin, we certainly welcome you- this
morning. This is our first panel, and they are finishing up. We are
getting slightly pressed for time. We have one other panel, and we
are trying to wind up in the vicinity of 12:30.

We do welcome you. If you have a statement you would like to
make, we would be delighted to hear that.

Senator HEFLN. I do not believe I will have any questions of
these gentlemen.

Senator EAST. Fine.
We certainly welcome you, and we appreciate your coming.
Senator Baucus?
Senator BAUCUS. Thank you, Mr. Chairman.
One thing that struck me during your presentations is that two

of you feel fairly strongly that this bill makes sense and two of you
apparently feel very strongly it does not.

Two of you feel that the data supports one view; two feel that the
data supports another view. Why is that? You were not very close
in reaching an agreement.

Mr. WEINzRG. May I say that Dr. Walberg and I agree com-
pletely on the purely factual issue of whether or not under desegre-
gation minority achievement is higher. The answer is yes.

I say that more times than not it is higher. He reports in 55 to 60
percent of the studies it is higher. I would say they are more or less
the same statement, so we do agree on ta very fundamental
point.

Dr. Scott disagrees.
Mr. HAwZy. If I may, Senator Baucus, Dr. Scott's testimony is

peculiar, frankly. In Dr. Scott's testimony we -are referred to news-
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paper reports, personal conversations, and-the like and a conversa-
tion with a Nashville educator.

I live in Nashville. Scores he could have access to anytime he
likes show that for the last 6 years there have been achievement
gains of all children in the school system-minority children in
particular in that school system.

It is very difficult to consider reviews of reviews-and conversa-
tions and so forth as reliable evidence. That is perhaps one reason
why we come to different conclusions.

Mr. Walberg's view, however, is a little bit different, On the one
hand, the more rigorous research he has done, which is of national
importance, on the characteristics of affected schools are things we
should be doing in desegregation schools.

Mr. Walberg has not done studies of desegregated schools in the
same format he has done the other,

He comes to the conclusion, if you will, that there is positive
evidence in 60 percent of the cases. What if I say on the other hand
that there are only 16 percent of the studies. with negative out-
comes? Anytime I can get a 4-to-1 bet,, I will take it.

Senator BAucus. Dr. Walberg, do you have any comment to
make?

Mr. WAI~mG. Just agreeing with several of the points that were,-
made here.

I think that the research on the school factors, productive fac-
tors, and achievement really do add up. They are much less contro-
versial, and we could look for them with great assurance.

What I had tried to do in my testimony is outline some of the
controversy and ask if 55 percent-or 60 percent is a good bet. It is
not a good bet in comparison with, say, 98 percent of the studies
that look at the amount of tnne students spend on homework.

There have been a great number of these reviews. I have tried to
summarize all published ones even though I have not done a par-
ticular review on segregation myself. I have reviewed more of the
other factors, but I have cited two syntheses of desegregation re-
search. One was done at the Rand Corp. and one was done by Dr.
Weinberg. Both agree that in 55 to 60 percent of the studies, there
have been some positive benefits. Some of them have shown nega-
tive consequences.

I think there are some points of agreement between us.
Senator BAucus. Is it not true that since this is such a complex

subject and because there are so many interrelated factors here,
that it is not an either/or situation. Rather it is somewhere in
between. I suppose it is a matter of judgment as to .where in
between the line is drawn.

You are saying that with respect to achievement the line is
drawn at 55 percent rather than at 98 percent.

Mr. WALmiRO. Yes. I think you are quite right about that. There
is a case of drawing the line there.

If you take 98 percent, that is almost a certainty,
Senator BAUCUs. Right.
Mr. WALzUG. If students would spend more time on homework

and they were to have a longer school day and if we could improve
the quality of instruction, that is almost a sure bet. If you say 55
out of 100 cases, that is just about like flipping a coin.
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Two major published substantial reviews have come to that con-
clusion.

In comparing the two, I draw some distinction between then.
Mr. HAWLEY. Why do you treat them as mutually exclusive?
Mr. WALBERG. I do not understand the question.
Senator BAUCUS. I am wondering if Drs.' Weinberg and Hawley

could tell me which of the findings in the bill you tend to agree
with most?

Mr. HAWLEY. For my part, I think that finding five is probably
true. Findings one, three, four, six, seven, and eight are not true.
In the others, I think the evidence is mixed-in part, because the
findings are stated in terms of qualifications, like a reasonable
burden.

Senator BAucus. Could you tell me which ones you tend to agree
with the most? Five is one. What else is there.?

Mr. HAwLEY. That is the only one.
Senator BAucus. Which ones do you disagree with the most?
Mr. HAWLEY. One, three, four, six, seven, and eight.
Senator BAucus. All right. -
Dr. Weinberg, which one do you agree with the most?
Mr. WEINBERG;- I follow Dr. Hawley's view. Perhaps I am a little

more sweeping in my rejection of findings.
I have tried to indicate in the footnotes at the end the specific

studies that led me to reject the particular findings.
I have represented different points of view and then come to my

own opinion.
As I say in my conclusion, X do not accept the accuracy of any of

the first nine. Nos. 10 and 11 are not matters of fact. They cannot
be proven or disproven. It depends on what judicial philosophy or
legal philosophy you might have. -

Senator BAUCUS. Drs. Walberg and Scott, which ones do you tend
to disagree with most?

Mr. WALBERG. I am sorry to say that I have not seen them.
Senator BAucus. You have not seen the bill?
Mr. WALBERG. No.
Senator BAucus. Dr. Scott?
Mr. ScoTT. I would subscribe to all elements of the bill, in the

sense that I am presently favorably disposed to their feasibility.
Senator BAucus. Which one do you have the moft trouble with?
Mr. Scorr. I do not have trouble with any of-them really.
Senator BAucus. By definition, there is one that you have to

wonder about more than others, because there are 11 here.
Mr. ScoTT. I like seven.particularly.
Senator BAucus. You like seven.
Mr. ScOTT. Yes.
Senator BAucus. Which one do you tend to have some problems

with?
Mr. Sco . Let me say that I like six, too. I like five.
Senator BAucus. Is your like based upon data or your personal

preference?
Mr. Sco'rf. My like is based on my experience with children in

classrooms.
I am convinced that this type of bill would begin to open opportu-

nities for kids of all races and social classes.



175

Senator BAucus. There is no 1 of the 11 that you have any
trouble with?

Mr. Sco. No. I especiallylike seven, because to me the purpose
of schools is to educate. I think this is a particularly encouragmg
bill because it spells out some realities that have been long ignore.

Senator BAucus. Finding No. 3 states that segregation can be
eliminated without such assignment and transportation. I wonder
if any of you have any evidence to suggest that de jure purposeful
segregation can be eliminated without busing.

Mr. ScowT. May I comment on that?
There is a professor at Northwestern University who happens to

be black. His name is Dr. Arthur Davis. He has developed a
number of proposals for ways in which we can promote interracial
harmony and break down the walls of racial misunderstandings
through means which do not disrupt the educative process.

Senator BAUCUS..What are they?
Mr. Scorr. Curricular procedures, methods of promoting inter-

group exchange, and opportunities for community-related volun-
tary activities in which stereotypes can be broken down.

Dr. Davis speaks from a rich southern background.
Whie -I am not able to spell out all the methods, I have partici-

pated in two seminars in which he has presented some of his views.
Senator BAucus. Can you cite any evidence where any of those

methods have been undertaken and what the results are?
Mr. Sco'r. No. I can only say that they made a good deal of

sense to me.
Being familiar with the consequences of busing, I would hope

that we would begin to explore alternatives, such as those of Dr.
Davis.

Senator BAucus. The reason I ask he question is because finding
-No. 3 says that they do work. That would suggest that there is
evidence to that effect. I am trying to find out what the evidence is
that methods other than busing do in fact work.

Mr. HAWLEY. The particular proposals which Profesbor Scott ar-
ticulated would not result in desegregation. They might result in
better human relations, although there is some evidence that that
kind of strategy would not be effective.

The question you raise is essentially a logistical one, as I under-
stand it.

We have problems of racial separation by-residents. If we are
going to achieve racial integration in most of our communities, we
cannot do it without some measure of busing. Busing should 6 e a
last resort. I think almost all scholars and judges agree with thatpoint of view. ••, : . -
P The factis- that the Supreme Court, has concluded time'and time

again, as 'have appellate cotirts, that havin reviewed efforts to
d ate without busing that busing is the only alternative that
substantially eliminates racial isolation in some communities.

Senator BAucus. I understand that. I think also it should be
employed as a last resort. I do not think anybody likes it.

The question is what other methods are available.
Many people sy that there -are other methods. I would like to

know what they are and how well they have worked.
I think we would all like to find some other methods.



176

Mr. HAwLEY. Sure..
Senator BAucus. We have to honestly ask-ourselves what they

are and whether they work.
Mr. WEINBERG. Senator Baucus, to my knowledge there has, not

been a study made to discover what percent of all desegregation
can be attributed to busing.

I remember in 1975 or 1976 a national study group looked into
ESAA-the Emergency School Aid Act.

On the basis of the grant applications from thousands of school
districts in the country, the most frequent technique of desegrega-
tion used in those districts was changing of attendance boundaries
between individual schools.

The second most frequent was busing. Of course, in a number of
districts they used both.

In some, they used only one.
Change of attendance boundaries can only Work in the absence of

busing if you are talking about two schools which are relatively
close to each other-one all white and one-all black. It is pretty
easy to pair those and settle the-problem that way.

Where you have residential segregation on a large scale, and you
have it almost in every city in the North and South, busing would
seem to be the only practicable way of meeting that part of the
problem.

There is much desegregation being achieved today without
busing but only under certain restrictive conditions. Those restric-
tive conditions do not include residential segregation.

I might say that 20 years ago I was against busing. I felt that
mandatory busing was artificial in the sense that the most sensible
way to solve the problem was to integrate the neighborhoods. I still
believe that way.

I have yet to find school people who choose or-prefer busing or
would like busing on principle.

It would make much more sense to have integrated housing, so
that the neighborhood schools could be integrated schools. It took
me only a short time to realize that fact.

Until we integrate housing in the neighborhoods, there is no
other way to overcome residential segregation.

Senator BAucus. I suppose that- one of the problems here-and I
have no direct personal experience, so this is a somewhat difficult
area for me-is the manner in which a community handles a
desegregation order. I am wondering if that has large bearing on
the community's reaction to an order.

It seems to me that, hypothetically anyway, some communities
might approach it with good faith and others might not. That
factor may have a large impact on the effectiveness of a plan.

Mr. WA.sERG. I would like to respond to your comment and your
earlier question as well.

It seems to me that to-put the case as busing is misleading. I
think that the essential thing that people and students and educa-
tors have difficulty with is the compulsory and mandatory nature
of it, which I think you were speaking about.

I think there are plenty of examples of plans that might be
decades old-some are quite recent-where you have a voluntary
system where the schools are made attractive enough so that you
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might have black, white, and Hispanic students who come to a
school with a special feature, such as photography.

To give an example, there is Jones Commercial High School in
Chicago where students who are interested in that particular fea-
ture of the school can come from all parts of the city. How they get
there is up to them. In most cases, they may choose to- go on a bus,
and that is perfectly reasonable. ay

Senator BAUCUS. This is the magnet concept?
Mr. WAMU G. Yes.
There is a voluntary characteristic about it so that black, white,

and Hispanic students can be given the choice to go wherever they
like.

There is a counterargument to that. In many instances where
those programs are available, -not all students avail themselves of
it, so they do not actually go there.

It is probably true, and I think most scholars would agree, -that
there are a substantial number of parents who want to have their
children in neighborhood schools -md they do not want the bus to
cross a large city like Chicago or in other instances.

It is very difficult for a voluntary plan to get those students to go
to those schools. You have to mandate it, and you have to--make it
compulsory.

Students have a choice about this and families have a choice. I
know that you are going to be talking about white flight later in
the hearings.

One of the things I am extremely worried about in mandatory or
compulsory Federal initiatives is that it is not so much a case of
separating whites and blacks, but it is a concentration of poor
students in the schools.

When people are compelled to do something, those who are more
wealthy have a choice to move to the suburbs or to send their
children to private schools or parochial schools.

This is the thing that worries me about that.
I think, if anything, the voluntary plans have worked reasonably

well for parents and students who have those kinds of interests.
They do have the tradeoff that it does not produce the kinds of
statistical mix that some people may want.

Senator BAucus. When you say "work reasonably well," what
does that mean?

Mr. WAIBERG. That means to say that you will find children of-
various ethnic groups from different parts of a large--city-going to
that school on a voluntary basis.

Senator BAucus. How significant a percentage change can that
-approach effectuate?

Mr. WALFBG. In some schools that are made attractive
enough-for example, the Walt Disney School in Chicago and other
high schools that have-very attractive programs-the school au-
thorities can set quotas.

I helped design a program for such a school in Chicago where
you say we are going to have 30 percent in this group and 40
percent in this,group and 20 percent in another group. You can
only admit students up to that particular quota, but they are all
there because theywant to be there.



178

Senator BAucus. What do the studies show with respect to the
percentage change in composition?

Mr. HAwLEY. When the minority population of a community
exceeds 25 to 30 percent, the chances of achieving anything more
than 2 or 8 percent difference in racial balance or increasing what
we call' the dissimilarity index for the amount of interaction is
very, very small.

San Diego, for example, has an elaborate program. They seem to
have increased the amount of racial interaction through that vol-
untary plan by about 1.5 or 2 percent.

The answer is that it depends on the socioeconomic characteris-
tics of the community and the population size.

I think magnets are a good idea. There is a lot of good reason to
do them. We spoke to that here. However, as a way of achieving
substantial desegregation in the communities, about which there is
much conflict about it, it is not a viable strategy.

Senator BAucus. Assuming we want to have desegregated
schools-and one might quarrel with that assumption, but for the
moment let us take that assumption-What other remedies, other
than busing, are available and make--the most sense, if any?

You are the experts-all four of you. We are obviously trying to
find various remedies that are the least disruptive and the most
agreeable, or the least disagreeable. What are they?

We have talked about a voluntary system, about magnet schools,
and about the redrawing of district lines.

I am just curious-I doubt there is a consensus among you, and if
there is that is terrific-but what do you suggest we do? What
remedies other than busing do you suggest make the' most sense?

Senator EA".., May I just intervene for aimoment? I do it with
great reluctance.

I have four other -panelists who have come from great distances.
I hate to dismiss their testimony today.

I wonder, Senator, if there is any way I might let those good
people come up here and get in their oral statements.

I think your questions are very good and pertinent, but I wonder
whether we might come back to that. I will not be able to get them
back in town, and it troubles me they have come this distance.

I simply implore the indulgence of all concerned if we could
extend that courtesy to them to let them have their brief day in
court here before we totally exclude them.

Senator BAUCUS_ I understand, Mr. Chairman. I wonder if we
could just finish up this line of questions which is on remedies,
because I think it is a critical point.

Senator EAST. I think it would be an excellent thing for them to
put in writing their answers, and they could give it greater reflec-
tion.

I just regret as chairman that I am somewhat in an awkward
bind here of trying to accommodate everybody. We probably tried
to do too much, so I apologize for that.Being caught in this tight bind, I hate for the good folks who
have come for the second panel to be totally bume this morning.
I am afraid that is what we are careening to right at the moment.Senator BAucus. I understand. If you will allow me, Mr. Chair-
man, to just take 5 minutes and no more, I think we can finish.
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Senator . Could I just ask them to do something in writ-
n that I think maybe the group as a whole might help us a little

I know this from my observation in Alabama that the Alabama
students have taken the California standard achievement test for a
number of years. Basically, it is a test that originally, about 10
years ago, involved verbal skills, mathematics, and reading skills.

I think those tests involve some other additional subjects that
have been added.

Comparison of from 1970 to the present time in those tests, from
selected areas of the State-I notice Dr. Hawley in his testimony
mentions that the youngsters from the Southeast, clearly the most
d ated area, have shown increases in test scores.

I understand that California test is standardized and is given to
every student i the United States-I may be wrong about that,
but it wis at one time-to take that type of test and to have some
sort of sampling of various States and regions and reactions from
them. I wonder if that could be done.

Senator BAucus. If the Senator would yield, I have to be upstairs
for a markup in about 5 minutes. They were answering some
questions.

Senator H N. I would just ask them to do it in writing. I am
through.

[Responses of witnesses to questions of Senator Heflin and Sena-
tor East follow:]

D MER 1, 1981.
Dr. RALPH S. SCOTT, JR.,
University of Northern Iowa, Cedar Falls, Iowa

Dazi DR. ScoTr: I appreciated your t the time to appear as a -witness for the
Senate Judiciary Subcommittee on Separation of Powers and giving your testimony
on the subject of busing. As I indicated at the hearing, I would like thoughts on the
following question for your answers in writing.

It is my understanding that the California Standard Achievement Test is adminis-
tered to many public school students in the United States. This test originally
involved verbal, mathematic and reading skills, although it may now involve a few
more subjects.

Dr. Willis Hawley, Dean of Peabod College at Vanderbilt University, has testi-
fled that youngsters from the South ast have shown an increase over a period of
time corresponding in test scores. These children attend schools in clearly the most
desegregated areas.

I am interested in obtaining a sampling of test scores in various states and
regons and your interpretation of the data in light of the desegregation experience
of these states and regions.

Your response may be addressed to James P. McClellan, Chief Counsel, Senate
Judiciary Subcommittee on Separation of Powers, 8-A Russell Senate Office Build-
ing, Washington, D.C. 20510.
th oufrnor your assistance in this matter. Your insight will be very helpful to
the Committee in making its determination on busing policy.

Sincerely yours,

Howmu. Haruw.
Umvusrwy OF NORTHERN IOWA,

Cedar Fall, Iowa, December 1, 1981.
JAmh McCLEIAN
Chief Counsel and Staff Director, Subcommittee on Separtion of Powe$e U.

&nate Committee on the Judiciary, Waahington D.C. .
Dwm MR. McCiLxuu. Senator Howell Heflin (Alabama) has asked me to submit

to you information concerning the reference Dr. Willis Hawley made during our
September 80 testimony (concerning the relationship between busing and school
achievement) with respect to alleged achievement gains of children inthe largely
desegregated public schools of the southeast, and I am pleased to do so. Prior to
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responding to you I wrote to Dr. Hawley. He indicated that his conclusions are
drawn from the follow= two sources:

1. Forbes, Roy H. "Test Score Advances Among Southeastern Students: A Possible
Bonus of Government' Intervention," Phi Delta Kappar, January, 1981, pp 332+. In
my opinion, the data submitted here are not convincing, and fail to demonstrate
any relationship between desegregation and improved achievement. Dr. Forbes him-
self, for example, notes that the data are cross-sectional and for this and for other
reasons "no causal relationships should be directly inferred from the data." (p. 834)
Also, while Dr. Forbes does advance the possibility that desegregation and compen-
satory education programs might have produced the (reported) gains, he goes only
so far as to claim that desegregation did not have a negative effect on the education-
al attainment of Southeasterners, white or black. He does not claim that his data
support the thesis of a d ation-achievement gain linkage.

Moreover, the summary tale (p. 334) indicates that, on the measures used,
Reading scores advanced 1.2, but Mathematics scores and Science scores declined 1.3
and .8 respectively. This, of course, produces a total negative trend, as is further
demonstrated on Table 6 of page 334. Thus the optimistic title of the article seems
inappropriate. I have other questions about the article, but our library has been
unable to establish Dr. Forbes' whereabouts. I am writing to the journal (Phi Delta
Kappan) and if more relevant information becofiies available I will again be in
touch with you.

I should like to ascertain from Dr. Forbes why, if the overall national achieve-
ment trend is generally down, and the trend for the southeastern area up, selective
migration has been ruled out. I should also like to have the name of the test, its
reliability and validity, the number of black and white children selected, how they
were selected, conditions of testing, family background information on the children
from whom the data were drawn. Moreover, Dr. Forbes notes that"newly developed
exercises were administered," and it seems possible that in later years new items
were added, which would have affected norms and the subsequent interpretation
which should be given the data.

2. Crain, R. Mahard, R. "Desegregation and black achievement: A review of the
research. Law and Contemporary Rroblems," 1978, vol. 42(3), pp. 17-56. i have
reviewed the evidence presented by Crain-Mahard on pages 104-107 of the enclosed
book "Black Achievement and Desegregation: A Research Synthesis."

Summing up, I have reviewed the evidence upon which Dr. Hawley based his
conclusions, and remain unconvinced that he presents any evidence that desegrea-
tion promotes learning. Because busing is a national problem, and because policy
should be based on facts, I would be willing to appear jointly with Dr. Hawley and
discuss before the Senate Subcommittee on Separation of Powers precisely why the
facts, as I read them, do not support the view that desegregation has produced
achievement gains in the southeastern section of the United States.

I hope that this information will be helpful to you and members of your Subcom-"
mittee, and am taking the liberty of sending a copy of this letter'to Senator Heflin,
whose interest in quality education I greatly appreciate.

Sincerely,
RALPH SCOTT,

P.D., Director, Educational Clinic.
Encl: Black Achievement and Desegregation.

UNnMESITY oF NORTHERN IOWA;
Cedar Falls, Iowa, January 25, 1982.

JAMES MCCLEUAN,
Chief Counsel Ynd Staff Director, Subcommittee on Separation of Powers, US.

Senate, Committee on the Judiciary, Washington, D.C.
DEAR MR. McCIujAN: Shortly after my December 22 letter to you I wrote to Dr.

Forbes who conducted one of the twostudies to which Dr. Willis Hawley referred in
his testimony concerning alleged achievement gains of children in the largely
desegregated public schools of the southeast. I asked Dr. Forbes a number of specific
queions concerning his study but in response he sent me two large publications,
funded-by the National Institute of Education, which would take months to ade-
quately assess. My questions were specific and it is my opinion that his response
reveals a preference to not respond to the precision-point questions I asked him.
Over the years I have found this a popular strategy of "pro-busers": delay, obfus-
cate. In the meantime, poor and minority children must suffer from the adverse
circumstances of busing.
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In his (January 15) letter, Dr. Forbes states only that he concluded that desegre-.
gation and compensatory education programs "did not negatively impact on the
educational attainment of Southeasterners, White or Black.' This I find unconsol-ing f the discomfort associated with, and the billions of dollars spent on, busing
and compensatory education do nothing more than not make things worse In our
schools then such endeavors should be abandoned. "Junked" might be a better
word. After all, it is well established that Black and poor children suffer most
because of inflation and higher taxes, bth factors associated with busing and
compensatory education.

I would appreciate it if you would be so kind as to route this reply to Senator
Heflin. His interest in quality education for children of all races is much appreciat-
ed, and if he or you have further questions please let me know. I do have one
suggestion: perhaps NIE might be invited to grant a research award so Dr. Forbes'
data tae mih reanalyzed.

Again, thanks for your help and courtesies.Sincerely,u

PhLD., Director, Educational Clinic.

I w d aDecember 1, 1981:

Dr. MEYER WmNaRG,Director, Bond Center for Equal Education, University of Massachusetts, Amherst-
Mass.eDaR D. WEINBERG: I appreciated your taking time to appear as a witness for the

Senate Judiciary Subcommittee on Separation of Powers and giving your testimony
on the subject of busing. As I indicated at the hearing, I would like thoughts on thefollowing question for your answers in writing.

It is my understanding that the California Standard Achievement Test is adminis-
tered to many public school students in the Uited States. This test originally
involved verbal, mathematics and reading skills, although it may now involve a few
more subjects.

Dr. Willis Hawley, Dean of Pea body College at Vanderbilt University, has testi-
fied that youngsters from the South East have shown an" increase over a period oftime corresponding in test scores. These children attend schools in clearly the most
desegregated areas.

I am interested in obtaining a sampling of test scores in various states andregions and your interpretation of the data in light of the desegregation experience
of these states and regions.

Your response may be addressed to James P. McClellan, Chief Counsel, SenateJudiciary Subcommittee on Separation of Powers, 8-A Russell Senate Office Build-
ing, Washington, D.C. 20510.

Thank you for your assistance in this matter. Your insight will be very helpful to
the Committee in making its determination on busing policy.

Sincerely yours, __

HOWRuL HEFLIN.
UNIVERSITY OF MAssACHUsrrrs8Amherst, Mass., December 1, 181.

Mr. JAMBS P. MCLUANa,Chief Counsel Senatee frdmith Sutcommttee on Separation of Powers, 8-a Russell
Senate Office Building, Washington, D.C.time MR. Mcoreson ig : I am responding to Senator Heflin's letter of December 1st

in which he writes that "I am interested in obtaining a sampling of test scores in
"various states and regions and your interpretation of the. data in light of the
desegregation experience of these states and regions."

Uotate y, such an array of test scores s not presently available. A number
of states do colec academic achievement scores regularly or occasionally but theyare not usually arranged by either race or d esegrgation experience. Some southern
states d o report achievement scores by race. Regional figures on a racial or desegre-gation basis are just not available, other than the data commented on in Dr.
Hawley's testimony. -In orderto mk e a valid comparison between states and/or regions on racial and
desegregation differentials, there would need to be a far more uniform distribution
o rac. and desegregation experiene than presently exists. A Pwrsly -A rted,
almos who y white Iowa cannot be compared with Alabama or almost any other
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southern state. On the other hand, Florida could be compared with Illinois, as both
are comparable in racial comosition, although not in desegregation experience.
This assumes both states used similar tests of achievement.

All this could be done quite readily but Senator Heflin is one of the few persons
interested. I would be pleased to cooperate with other researchers in doing such a
study if the means were available.

All this being true, we are left with achievement scores on a city-by-city basis.
Sometimes these exist over a long period. (Such is the case in the enclosed report on
Berkeley, California, reprinted from Integrateducation magazine.) Many school sys-
tems have similar data but ordinarily do not publish them. This, too, needs to be
done. With the National Institute of Education's budget under great pressure, it is
difficult to imagine other sources for support for such a study. Our Center has
reports from scattered cities but not staff to bring them together.

I appreciate your interest in this issue and am pleased to cooperate with you.
Sincerely yours,

MEYER WEINBERG, Director.
Enclosure.
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Berkeley, Still the Capital of
Desegregation
Laval S. Wilson

Introduction
The Berkeley, California, public schools (BUSD)
make a claim that few others in the country can
match-it is a successfully desegregated and inte-
grated district..In September 1968 the historic two-
way busing program began. Berkeley's goal was to
bring together young people of diverse backgrounds
from segregated neighborhoods into a desegregated
school setting.

After II years, the single most important statement
that can be made concerning the Berkeley experience
is that it has been very successful. Desegregation
-works in Berkeley! Busing works in Berkeley! Stu-
dents of all ages, preschool through adult school,
come together to receive a high quality educational
program in a desegregated setting. More importantly,
there is no diminution of commitment to continue this
fine program by the community or the board of
education.

Approximately 50 percent of all elementary school
students in Berkeley are bused every day. The busing
of minorities and whites has been a successful experi-
ence for our students, test scores of minority and
white students have increased since the start of the
desegregation decision, and there is no discernible
white flight from the Berkeley schools.

It is important to state that this article is not a plea
for other districts to emulate Berkeley. No comments
are made on the success or failure of busing in Texas,
Ohio, Illinois, New York, or any other state. Based
on the negative attitude, ethnic mood, and population
in some communities, school officials should not
waste one ounce of sweat attempting to make de-
segregation and integration work. ,
It is also important to state that Berkeley is not a

trouble-free school district. We have our share of
normal school district problems. Although the Ber-
kele Unified School District (BUSD) has had prob-

lems with its central kitchen lunch program, the loss
of local override tax support because of the passage
of Proposition 13, a 1975 teachers' strike, and the im-
plementation of the various special education regu-
lations, its desegregation program is still on track.'

The Berkeley Community
What type of community is Berkeley? First, it is
unique. Second, it provides the opportunity for
people who are diverse to be accepted as normal.
Most urban-suburban communities do not really en-
courage wide perspectives of opinion, dress and life-
style among its citizenry. And few communities ex-
pect participatory democrary to be the accepted

-method of its people doing business with a school
board, city council, and other governing institutions.
Conservatism and not liberalism seems to be the
present mood of the nation concerning school integra-
tion issues. A recent New York Times article entitled
"Whites Grow Reluctant to Back Integration Steps"
frankly analyzes the disenchantment of many com-
munities with the notion of racial justice programs.2

Although social prejudice, racial discrimination-
political power plays, and elitism are indeed evident
in this Bay Area city, Berkeley is Indeed an anomaly.
Irrespective of your politics, level of education,
ethnicity, income, morals, habits, or aspirations, you
will find In Berkeley a considerable number of people
just like yourself. More importantly, Berkeley citi-
zens believe that people have a right to be themselves
without any stigma or social eccentricity being asso-
ciated with individual behavior. The only restriction
is that one's own personal behavior should not nega-
tively restrict the milieu of others..

Demographic Information
Berkeley is a medium-sized university city in the cen-'
ter of the San Francisco Bay Area of Northern
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California. Its 1970 population of 116,700 was 62.2
percentwhite, 23.5 percent lack, 7.4 percent Asian,
5.5 percent Chicano, .3 percent Native American, and
1. 1 percent other. According to the Jewish Welfare
Federation of the Alameda and Contra Costa Coun-
tires, a considerable Jewish population resides in the
city. Also represented are many nationalities and a
wide variety ofreligious sects.
A large proportion of Berkeley's population is.stu-

dents. The University of California alone se-ves more
than 29,000 students. That university is the city's
largest employer, providing work for about 11,771 full
and part-time staff, representing one-sixth of the total
number of people employed in the Berkeley area.
Berkeley also houses over 300 manufacturing plants,
providing employment in light industry for residents
of Berkeley and the greater Bay Area.

In November, 1979, the BUSD K-12 enrollment was
10,611 students. There were 45.1 percent white stu-
dents, 43.3 percent black, 6.4 percent Asian, 4.5 per-
cent Chicano, .2 percent Native American, and .5
percent other.

By contrast, in 1939, Berkeley was a homogeneous
white community as was its public school system.
Only 4 percent of that year's enrollment was black.
The other racial minorities were not counted. By
1964, on the eve of the secondary school desegrega-
tion program, Berkeley had become one of the most
racially diverse small cities in the nation, ready,-with
sufficient push fr6m its minority communities, to vol-
untarily desegregate its public schools. 3

The Berkeley Plan -
The Berkeley schools are organized into a K-3, 4-6,
7-8, 9, 10-12 grade configuration. The secondary
schools were reorganized in 1964 as the first phase of
the district's desegregation plan and the elementary
schools were organized into the present configuration
in 1968. It was this later phase of the design which re-
ceived national acclaim. Berkeley became the first
community of over 100,000 population voluntarily to
desegregate its schools.
The community was and still is basically segregated

in it! neighborhood housing patterns. The major hous-
ing distinction has frequently been dubbed "the hills"
and the "flats." Most of Berkeley's white population
live in the more expensive hill section of the commu-
nity while the majority of Berkeley's black, Chicano
and Asian populations live in the flat section of the
city. The distinction between these two areas is
strictly economic.4
All except two of Berkeley's 12 K-3 schools are-lo-

cated in the hill area. All four of the 4-6 schools are
located in the flat section. The unique cross-busing
program provides the opportunity for white students
living in the hill area to be bused to 4-6 schools in the
fladands. Minority students ari mostly bused from
the flatlands to the K-3 schools in the hills for that
phase of their educational programs.

The entire city Is divided into four zones. Each zone
includes one 4-6 school and two to four K-3 schools.
The busing plan allows students to attend a K-3 and
4-6 school within the same zone. The four attendance
zones are then paired to serve as the attendance areas
for the two 7th and 8th grade junior high programs.
All Berkeley students receive their 9th grade educa-
tion at a facility called the West Campus of Berkeley
High School (BHS). The BHS campus houses all 10th
to 12th grade students.

The entire Berkeley desegregation plan has operated
as originally designed since 1968 without any
modifications except for a recent temporary housing
adjustment for some 7th-, 8th-, and 9th-graders. This
arrangement was necessitated by the reconstruction
of one of the junior high schools in order to meet the
state earthquake standards.

The Ouaillty of the Berkeley Plan
The general goal of the 1968 BUSD plan was of
course to desegregate the schools. In addition, the
global concept called for the following:
" Educational excellence for all students
" Improved understanding of cultural differences
" Elimination of racial
" Equality of opportunit erkeley children
" Preparation of the next ion for living in a

changing environment.$
A major hope of the minority communi ty was tihtM

desegregation and integration would provide
academic and program parity between minority and
white youngsters. In contrast, a concern voiced by
white parents during the mid-60s was a fear that de-
segregation would stifle the achievement of their
youngsters.6
After I I years of desegregation, the desires of minor-

ity parents and students have been fairly well realized
in the area of program parity in the elementary
schools and some success has been realized in im-
proving the academic skills of minority youth. The
fears of white parents have not materialized if the "
criteria of program offerings, the results of state and
national achievement tests, and university acceptance
of Berkeley graduates are utilized to measure the
quality of the District's program.

Reading Scores
It is clear, from an analysis of the data, that after 11
years of desegregation, the mean grade reading scores
of Berkeley Asian, black, Chicano and white students
have all improved. This is by itself a very significant
and important sign. Academic success and a concern
for the basics have been national priorities of parents
and educators during the last five years. The fact that
the scores of Be-keley students have continued to rise
destroys the myth, at least in this one community,
that desegregation reduces the opportunity for
achievement for white students while benefiting
blacks.
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The national controversy over desegregation and
busing has been associated primaily with blacks and
whites. Although the Berkeley student population is
composed of a number of different ethnic groups, a
description of the achievement-progress of students in
this article will be limited to blacks and whites. These
two groups represent approximately 88 percent of the
district's 1979 student population. In addition, the
main purpose for the article is to explore the impact
of the Berkeley program on black and white students
and their parents.
Table I is a comparison of the achievement scores of

white and black Berkeley students in 1967 and 1979.
The scores of 1967 students are used in Table I. This
provides an analysis of the scores one year before the
1968 BUSD plan was initiated. Although the reading
scores of white and black students have increased
since the time that the desegregation program was
implemented, differences between the two ethnic
groups still exist.

An analysis of the scores of 5th-graders demon-
strates the gain in reading of both black and white
students, even though the gap between the two
groups at that grade level has continued to increase.
Since the Table I test data is derived from the Spring
testing programs, the grade level equivalent norm for
5th grade students would be the eighth month of the
5th grade.
In 1967, the year prior to implementation of the

two-way busing program, the mean grade level equiv-
alent score for white students was 6.9. This repre-
senis one year and a moith above the national norm
for 5th-graders. In comparison, the mean grade level
equivalent score for white students in 1979 was 8.3.
This represents an increase in the grade equivalent
score of one year and four months.and a total differ-
ence above the norm of two years and five months.
These are impressive scores for 5th grade students in
any district.
In 1967, the mean grade equivalent score for black

students in the 5th grade was 4.4. This indicates that
black students were one year and four months below
the national norm for 5th grade students. In compari-
son, the 1979 score of black students in the 5th grade
was 5.4. This is an increase in the mean grade equiva-
lent score of one year. Although black students
gained one year in the meafgrade equivalent score,
they were still four months below the national norm
and were substantiAfly below white students at the
same grade level.
Much has been written about the general decline of

achievement test scores of students throughout the
country. Although the Berkeley district continues to
be concerned about the gap between the achievement
scores of black and white students, the data clearly
indicate that white and black elementary students
have improved in the area of reading since the initia-
tion of the 1968 desegregation plan.
Longitudinal test data for Berkeley secondary stu-
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* dents from the mid-60s until the early 70s waa not
consistently collected and summarized by the district.
The 1973 scores are probably the most appropriate to
use for comparative purposes for 9th- through I Ith-
graders.

Seventh and 8th grade white students continued to
score higher in reading during the six-year period
from 1973 to 1979. The highest score that can be ob-
tained on the Comprehensive Test of Basic Skills is
13.6. As can be seen in Table 1, white 9th, 10th, and
I Ith grade students topped out on this test in 1979.
The reading scores of black secondary students havc

also continued to go up. Black secondary students,
except for 7th-graders, have made substantially better
progress in reading In the six-year period following
1973 than black elementary students have achieved
since the beginning of integration in 1968. Although
the gains in grade equivalents have been higher for
black secondary students, those scores are still below
the national norm. The gap between black and white
secondary students is also very much in evidence.
The main message to be derived-from the analysis of

the Berkeley program is that reading test scores have
increased since the desegregation program was in-
itiated. Black students' scores have increased and
white students' scores have continued to rise.
It is not the purpose of this article to attempt to ana-

lyze the reasons for a continuation of a gap between
the two ethnic groups. The staff, board, students and
parents are all very concerned about this problem and
the staff has intensified ite remediation program to in-
crease the scores of black students to a higher level. I
For the lastthree years the use of an articulated,
skills-based, districtwide readingctirriculum has
provided promising results. -

It should be made clear, however, that Berkeley is a
university town which has a very highly educated
population. The white students attending the Ber-
keley schools are atypical of the white students scale
on most standardized tests. The community has at-
tracted intellectuals from all over the world and the
level of education of adults, as well as children, is
considered to be extremely high.

Cross-busing of white students to predominantly
black communities for their 4-6 grade experiences an(
the busing o1 black students into predominantly white
communitieS for their K-3 grade experiences has not
had a negative isnpact on the mean reading achieve-
ment scores of either ethnic group. In fact, the re-
verse has occurred. The scores of black and white
students have increased since the Berkeley program
has been implemented. Again it is important to note
that this analysis focuses just on the academic suc-
cess of the two ethnic groups associated most fre-
quently with desegregation efforts across the country-

SAT Scores and National Merit Scholarship
The Scholastic Aptitude Test (SAT) is one of the
major criteria used by universities to screen enterin
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freshmen. Over one million high school seniors took
the SAT during the 1979 round of testing according to
reports of the College Board. A recent analysis of the
Verbal and Math SAT scores of the 1978-79 class In-
dicates that the national decline In SAT scores
continues.'
Although the total scores of Berkeley students have

also dropped over a period of time, BUSD students
still score well above the national average. Table 11 is
a comparison of the mean SAT scores of Berkeley
students to those of students across the country. Tile
year prior to the desegregation of the elementary
schools, Berkeley 12th-graders scored 58 points
above the national average on'the Verbal and 50
points above the national average on the Math.
A comparison of SAT scores for the 1978-79 year

provides similar results. The current 12th-graders
scored 57 points above the national average on the
Verbal and 52 points above the national a%erage on
the Math.

The BHS class of 1979 achieved a national status
few schools will ever reach. Forty-one of those
graduating seniors became semifinalists in the Na-
tional Merit Scholarship competition. No other single
high school west of the Mississippi matched BHS's
number of semifinalists.
Only two high schools in thecountry placed higher

than Berkeley. One was the exclusive Phillips
Academy, located in Exeter, New Hampshire, with a
student enrollment of 965. The other was New York's
Stuyvesant Academic High School. Both of these
schools had 53 semifinalists.

Such powerful indicators concerning the academic
capabilities of students graduating from BHS is a per-
suasive indication that the academic quality of in-
jtruction has not been reduced in this Bay Area
community since the cross-busing program was in-
itiated back in 1968. Test scores are only one indi-
cator of the quality of a district's instructional pro-
gram. Frequently, however, test scores are used by
the critics of desegregation to demonstrate the nega-
tive impact of busing, magnet, or cluster programs, as
well as other organizational concepts utilized to foster
desegregation.
Many school districts which have desegregated can-

not demonstrate the test scores of their students to
the public with such dramatic success. Berkeley is in-
deed fortunate that the excellence of its instructional
program and the dedication of its teaching staff have
remained at such a high level.,

Program Parity
In the K-3 and 4-6 schools, all students are exposed
to the same educational program. Classrooms are
heterogeneously grouped to ensure balance in sex,
ethnicity, interest, and achievement. Since 1968, it
would be very difficult to differentiate schools in Ber-
keley on the basis of cunicula quality, the instruc-
tional materials, or the general quality of teaching.

General progran- parity exists for all of our elemen-
tary students. The only differentiating characteristic
among the elementary schools would be the type of
special funding received. Berkeley participates in a
number of state and federal programs: Title I, Follow
Through, Emergency School Aid Act, and the
California School Improvement Program, to name a
few. All schools participate in one or more of these
special projects, benefiting our students beyond what
could be provided from normal local tax and state fi-
nancial resources.

The course offerings at the high school are quite ex-
tensive. For example, students have the opportunity
to take four years of French, Latin, German, or
Spanish, culminating in senior seminars, and the
school has a three year Swahili program. Advance
placement courses are available in Latin, Physics,
Chemistry, Sociology, Calculus, English Literature,
and Modem American Literature. The students self-
schedule their classes in a manner similar to the pro-
cedure utilized in many universities.

Parity between the individual programs of black and
Chicano students in comparison to those of Asians
and white students in our secondary schools, how-
ever, still does not exist. Although BHS attracts
gifted students of all ethnic groups, blacks and
Chicanos are underrepresented in the Advance
Placement classes and some of the subject offerings
which require a reading level of Grade 13.
Prerequisites are also another restriction. In order for
a student to tale Calculus, a year of Trigonometry is
needed. It has a prerequisite of two years of Algebra
and a year of Geometry. Most of our able black and
Chicano students have not opted to take the more
rigorous science classes or their reading and math
scores tend to be lower.than recommended by the de-
partment staffs.

In order to provide for more equal access to the
more esoteric and technical offerings of the high
school, the district has created and cooperated with
other agencies in the Implementation of a number of
programs designed to achieve parity. In partnership
with the UC-Berkoley campus, BUSD has, for a
number of years, participated in the Math, Engineer-
ing, Science Achievement (MESA) program. MESA
is specifically designed to assist students, generally
minority, not only to choose some of the more dif-
ficult high school math and science classes, but to
offer tutorial assistanciwhich enables students to
succeed in the classes and obtain passing grdes. In
addition, Berkeley has established its own Mentally
Gifted Minors Program, called The Berkeley Plan, for
able students. Participants in California's Mentally
Gifted Minors Program (MOM) are required to score
at or above the 98th percentile on an individual test of
intelligence. A disproportionate number of state
MOM students are white.
Entry into The Berkeley Plan is by teacher and

counselor recommendation. The majority of The Ber-
keley Plan students are black. Through the use of The
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Te decision so de*wsevgpe 4 school duict is some-
,iban oh. catlyst Wo*rw es to live a c unlylr
whise femUles do amt move from a Commity, hir
yo rs ar sometime renmvD tW m the public
schools and are 61arod in pIvate nonsectarian or
p11och114l schnS. Aftr the Berkely board decided
vousellary so deseg mol.ts elmentry schools in
1905. some while parents did indeed remove their
yo0m0 esn from the public schools. The numbes
wore ant reP , however, s can be observed from he
da oulined ia Table It. Prom 0107 so 1968 the
chmos in the w*Nie population was ),I percent. Very
little change has oakers Ien the ovenln district
percent of whie or ck students since the de.
0eegation plea was Implemented. in 9e, the dis.

tlri' white student population was 46.2 percent end
in 1979. tht population was 45.1 percent. In thia II.
year period, s decline in white students was only
1.1 percent in relation so the district's total popula.
lo. Black Students Wee 42.1 percent of the district's
population i1 090 and were 43. percent in 0979.
This represents a black student increase of only one
half of a percent point.

Table IIl vividly shows tha the overall Berkeley
student population has be.n fairly stable over a
nusber o(yeais. Is Is true, however. that fewer black
and while students were entlled In the district in
0979 than in 1967 or in 193. In fact, the table in.
€ludls 196) population data just so that an historical
perspective o( student enrollment can be understood.

By including information from 196). which was five
years prior to the elementary deseireption plan ap.
proved by the board and one year prior to the ap-
proval of the secondary desegregaion plan, the evi.
dence is rather conclusive. The districtwide BUSD
racial population has been historically stable and a
gradual decline in student numbers has been taking
place in BUSD for some time. Although a 3.8 percent
decline in white students Is observable from 1907 to
.968 In Table Ill. this information is not as significant
Fj It might as first appear. Until 1968 ChIcanos were
mountedd as white. With the establishment of this
Aup as a separate census entity, 3.4 percent of the
3.8 percent white student population in 1968 Is ac.
counted for. In other words the district census figures
Illustrate that the overall population decline In Ber.
keley has been a slow and normal population decline.

The 4mattia fat observable from she data pres.
eaed is Tabl I Is that the Berkeley desorepton
Ita has so vw s.scd white flit, black flight, Asian
aw. or C1hcomo fL gt The rcal percentages of the
district's oall lucent population have changed very
Ile from I16 to I099.

Sft Sundery Cheeges
Aihough he Ohsl racial population of the student
body lW remained stable, some adjustments need to
be made In sh attendance boundaries of the various
K.) an 4.6 school ashet I I years. The elementary
school busing program was originally designed to ra.
cially distdbute m" eace students throughout the
distrkt. Some students living In designated neighbor.
hoods walked to an assigned school while others were
bused to the same site.
The 190 plan stipulated that the percentage of black

students enrolled at any site should not be greaser or
less than S percent ofthe group's distrietlwide propor-
tis of black students' ethnic average. As an exam-
ple, blacks were 41.3 percent of the district's popular.
tion for the 1907.68 year. Theoretically, the percent.
age of black students assigned to any school, there-
fore, should not have been greater then 46.3 percent
or less than 36.3 percent. In practice, variances in
some of the ethnic percentages did exist.

Over the I I.year period, the population mix at some
Berkeley schools has varied o a Preaster degree than
desired. During the 1968.69year, the student popula.
tion at C11gno K-3 was 40 percent black and $I
perCont *hite. The 1979 figures were also 40 percent
black end !I percent white. No change would be
needed for this site. In comparison, the 1968.69 popu-
lation for Emerson K.3 was 48 percent black and 48
percent while. Presently, the district census Indicates
3 percent black and 39 percent white. Applying the 3
percent deviation standard to the 1979 enrollment at
Emerson means that the black students are S percent
over the allowable variance. On the other hand, white
students at that site would be only 4 percent
underenrolled.
The adjustments needed in most schools will be min.

imal. Several schools will probably need substantial
boundary modifications. But, alter II years, the plan
does need a bit of fine tuning. Realignment of all of
the boundaries took place in time for thp opening of
school in September of I980. Not only did a parent,
student, staff committee make recommendations to
the-district about attendance zone changes, the group
also undertook an analysis of the S percent versus 10
percent racial deviation formula.

The Berkeley Sludents
There's no white flight, academic achievement Is still
high and the schools are desegreptedl So whet? How
are the kids gelling along? Berkeley students accept
themselves and each other pretty well. There Is no
racial unrest In the secondary schools. Berkeley stu-
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dents just do not participate in any substantial disrup-
tive. racial, or gang activities.

BUSD students of all ethnic groups do, however,
know how to "make demands on the system." Signif-
ieant social or local issues will periodically stimttlate
our secondary students to march in unison down the
streets of Berkeley, to speak fervently before the.
board or the city council, and to petition local site
administrators. A student march to the superinten-
dent's office is not ethnically identifiable. Two years
ago when over 100 students and adult supporters took
over the superintendent's office and slept there for
one evening, all ethnic groups were well represented.

BHS is an open campus which allows students to go
and come if they have free periods. Designated sec-
tions of the campus are available for smoking, and
lunch can be eaten on the grounds.
Student interpersonal relations are usually positive.

Although a large number of the secondary students
have gone through the desegregated system together,
distinct ethnic groupings are observable on the vari-
ous campuses. Some students tend to spend more
than their free campus time with classmates of their
ethnic group. Others spend much more time in inte.
grated activities.
The truth Is that the students have learned to asc.

commodate to each other's needs. Specific students
at times will want to mix and at other times they
would rather not. That is an individual choice in
which the staff does not interfere.
Berkeley students have their share of normal student

fights, drug users, and thefts. During any given
month, students do "get into it." The ethnicity of
student disruptors, however, will vary. The reality of
our milieu is that Individual students are Involved in
such incidents, not students of a particular group.
Berkeley students have Indeed learned some very

important lessons of life. They accept each other
most of the time. They live together in relative
harmony. What else can you really ask of a student
body?

Conoulsion
Because the Berkeley model has successfully with-
stood the test of time, it must be considered a viable
program. This community voluntarily desegregated its
schools. The citizenry, board, staff, and students
wanted desegregation and integration to work and it
has.
The mean reading test scores of Asian, black,

Chicano, and white students have all increased during
the I I years the program has been in operation. Al-

though black students have made important gains in
reading, there is still a gap between their levels of
achievement and whites'. Admittedly, we have not
solved this problem, but we have made progress.
White parents in Berkeley cannot use "a reduction

of standards or quality" as an excuse for removing
their youngsters from the public schools. The BUSD
SAT scores keep on rising and the admittance rate of
Berkeley graduates into prestigious colleges and uni-
versities is high '
White flighthas not occurred in this Bay Area dis.

trict. The districtwide student racial percentages have
remained fairly constant across th,. vYtrious ethnic
groups since the initial year of desegregation. The
skewing of racial percentages at several of our
schools has caused some site imbalances. After II
years, attendance boundary adjustments were made
prior to the start of the 1980-81 year to correct this
problem.
In reality, it is just not possible to desegregate some

districts and keep the schools racially balanced. The
skewing of the population towards a preponderance
of one ethnic group, usually minority, is a common
experience observable in a number of communities
which have opted to desegregate. This has generally
caused white flight.
Berkeley Is indeed different and unique. To date, the

districtwide ethnic percentages remain stable, support
for busing continues to be high, and academic pro.
gress is positive for all students. From my perspec-
tive, Berkeley is still the capital of school
desegregation.
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Sch,,l DesegreRutlo Ie Berkeley. Californla (Washinston:
Oovemment Printin, Office, August 19I).

'Th, Ne," VorA Times. December 2,1979, p. I.
'Oeorlsa Williams Compp.) Srkool Resegreatlon: Reldenlal and
Shind Proeass Stuldy (Office of Prot Planning.
DevelopmentiResearch and Evaluaton, Berkeley Unified School
District. 1979). p. 2.

'A Report of the HousinS Committee of the Planning Commission.
7he People ,f Berkeley - A P, li-'. (Berkeley: The City Planning
Commission. August 1974), p. .

Psl).arnon of lhe PecrLehly Phlc- Srhool. Its FrasIibll and
lImphmenftlhm (Berkeley Unified School District: May 194),

'irobe'rt Frelow, "Issues and Answers: The Community Dialoue."
The BerA eley Plan Jor Desegreglon (Berkeley Unified School
District. May 1969). pp; 22-43.

'"SAT and Math Scores Drop: Back-to-Basics Gets some Blame,"
Education USA, XXII (September 1979h. p. 17.
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TABLE I
Comparison of Mean Grade Equivalent

BUSD Reading Test Scores of White and Black Students

Grades 1-6

White
Grade

Black
Gain Mean G.E. Gain

Levels 1967 1979"* in G.E. National Norm 1967 1979" in G.E.

I 1.9 1.9 0.0 1.8 1.6 1.8 .2

2 3.2 3.5 .3 2.8 2.2 2.4 .2

3 4.2 5.7 1.3 3.8 2.8 3.9 1.0

4 5.5 7.0 1.3 4.8 3.6 4.3 .7

-3 3 6.9 8.3 1.4 5.8 4.4 5.4 ' 1.0

6 7.7 9.7 2.0 6,8 5.1 5.9 .8

Grades 7.11

White Black
Grade Gain Mean G.E. Gain
Levels 1973"* 19790* in G.E. National Norm 19731* 1979* in O.E.

7 9.S 10.5 1.0 7.8 5.7 6.6 .9

8 10.3 11.2 .7 8.8 6.1 1.3 1.4

9. 12.2 13.6 1.4 9.8 7.5 8,9 1.4

10 13.6 13.6 .0 10.8 7.7 10.2 2.5

1I 13.6 13.6 .0 11.8 8.4 11.0 2.6

1967 - Stanford Achievement Test
**1973-79 - Comprehensive Tests of Basic Skills

Data for these Tables was compiled by Ramona Maples of the Berkeley
Unified School District Office of Research and Evaluation

TABLE II

Comparison of
Scholastic Aptitude Test Scores of High School Seniors

1967.68 Mean Scores 1978-79 Mean Scores
Verbal Math Verbal Math

Berkeley High 524 542 484 319

National 466 492 427 467

Difference 58 50 57 52

78
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TABLE III
A Summary of the K-12 Student Population

Attending the Berkeley Schools Prom 1963-1979 by Ethnicity

White Black Asian Chicano Amer. Ind. All Others Total
fear N 96 N * N % N % N * N 9 N

.963 8479 54.0 5847 17.3 1261 8.0 - - - 103 .7 13,690

1964 8154 31.6 6147 39.0 1300 8.2 - - - 191 1.2 13,790

1963 7740 49.6 6323 40, 1324 8.5 - - - 211 1.4 15,598

1966 7872 30.3 6388 40.8 1233 7.9 - - - 165 1.1 15,638

1967 7896 30.0 6526 4r.3 1165 7.4 - - - 197 1.2 15,784

1968" 7183 46.2 6665 42.8 1167 7.5 327 3.4 - - 19 .1 13,361

1969 6880 43.0 6660 43.3 1209 7.9 536 3.3 - - 18 ,1 15,303

1970 6549 43.4 6728 44.6 1294 8.6 503 3.3 - - IS .I 16,092

1971 6488 43.3 6673 44.5 931 6.3 376 3.8 - - 293 2.0 14,985

1972 6479 44.6 6426 44.2 917 6.3 431 3.0 19 .1 232 1.7 14,524

1973 6338 44.7 6252 44.1 876 6.2 455 3.2 14 .1 248 1.7 14,183

1974 6198 44.9 6025 43.7 838 6.1 454 3.3 18 .1 264 1.9 13,797

1975 5816 43.1 3470 42.4 850 6.6 406 3.1 16 .1 347 2.7 12,905

1976 3420 44.6 3195 42.8 794 6.3 394 3.2 13 .1 326 2.7 12,142

1977 5189 45.0 4917 42.6 739 6.4 414 3.5 14 .1 258 2.2 11,331

1978 4992 43.8 4752 43.6 642 5.9 413 3.8 18 .2 72 .7 10,889

1979 4785 43.1 4595 43.3 677 6.4 479 4.5 24 .2 51 . 10,611

0Extrapolated from 1963 and 1965 data. Census by race not taken during 1964,
"First year Chicano population separated from white.
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U.S. SENATE,
COMMiTTEE ON THE JUDICIARY,
Washington, D.C, October 7,1981.

MEYEi WEINBmRG,
Director, Horace Mann Bond Center for Equal Education, University of Massachu-'

setts, Amherst, Mass.
" DEAR PRomssoa WEINBERG: I want to thank you for taking the time to testify
before the Separation of Powers Subcommittee on September 30.

I note on page 4 of your prepared remarks a statement that "A number of school
systems that have gone through a busing program and were then called unitary by
a court, have been dismissed from further court supervision."

Although the complete transcript of the hearings is not yet completed, I seem to
remember that you supplemented your testimony at this point with a reference to"over 100" such instances. It would be of assistance to us to have a listing of these
school districts. May I request that you furnish this to me for inclusion in the.
record.

Again, thank you for appearing before us.Sincerely,
JOHN P. EAsT, Chairman.

UNivERSrrY OF MASSACHUSET
Amherst, Mass., October 14, 1981.

Senator JOHN P. EAST,
Chairman, U.S. Senate, Committee on the Judiciary, Washington, D.C.

DEAR SENATOR EAsT: Thank you for your letter of October 7th.
Mr. Alexander Ross of the Civil Rights Division of the U.S. Department of Justice

was interviewed by a newspaper in Dallas, about two years ago, as I recall, and
stated that over 100 desegregation cases had been closed by federal judges who had
declared the original desegregation order fulfilled. In other words, the school dis.
tricts were no longer segregated but now were unitary. Since Mr. Ross is, according
to a recent report, in charge of school litigation for Justice he is in a position to
sup ply the specific school districts to which he referred. I do not have then.

Itwas pleasure to testify before your Subcommittee and I hope to find this
letter help.

Sincerely yours, Mmii WEINBERG, Director.

THE POPULATION STUDIES CENTER,
OF THE UNIVERSITY OF MICHIGAN,
Ann Arbor, Mich., December 9, 1981.

JAM P. MCCLELLAN,
Ch Counsel, Senate Judiciary Subcommittee on Separation of Power, Washington,

DEAR MR. MCCLELLAN: I recently received a letter from Senator Howell Heflin
concerning testimony which I offered last September to the Senate Judiciary Sub-
committee on Separation of Powers. My own research concerns trends in school
enrollment and school segregation. I have not conducted any investigations regard-
in the achievement test scores of children in different regions of the country.

presume that you have contacted Professor Willis Hawley who also testified at
the hearing last September. He will be able to provide you with a great deal of
information about trends in the achievement test scores of students.

Sincerely,
RZYNOLDS FARE,

Professor and Research Scientist.
Senator BAucus. Could you very briefly answer the question

or1iially posed?
r. WALIO. I would say that one thing that has not been tried

yet, which is an interesting-new idea, aside from simply compelling
people to do things, I believe the city of St. Louis has a plan in
which if students participate in programs that cause further deseg-
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regation of the schools, they are awarded so many tuition credits
for their college education.

This is a way of introducing the prices, in a sense, for induce-
ments or incentives. Those students who will contribute to desegre-
gation can participate. in the plan and benefit from it by external
incentives. Other students who choose not to go would not partic-
ipate.

It seems to me that this has some elements of voluntary choice
and would probably be more attractive than a compulsory plan, or
admittedly purely voluntary plans that have not worked very well.

Mr. HAWLy. The creation of incentives is certainly a good idea.
The irony here is that the reason why most school systems have
acted voluntarily is because they had Federal and State money to
facilitate new desegregation'efforts. As we have all agreed, I think
voluntary desegregation is a desirable objective.

There are a number of things that if you wanted to go a bit
further you could. For example, one of the concerns people have is
that their property values will decline.

Statistically speaking, they probably do not. We do not have a lot
of information on that. The Federal Government could guarantee
property values in effect. There is a paper I could share with you
on the range of options we have for dealing with the white flight
problem, because that is largely what we are talking about here as
the crucial political problem confronting desegregation.

Ultimately, it comes down to creating quality schools in central
cities that will attract people, both black and white, to them. Until
we do that, and I think we all agree on that, we are not going to
deal with flight.

Mr. Sco. Senator Baucus, I grew up in Wisconsin. One of the
first things I learned from a nearby Indian tribe was that you
really have to walk in the moccasins before you know.

I have worked in ghetto schools. All I can say is that there is so
much that needs to be done in the processes of learning that I wish
we would cease diverting resources into court mandates which
have no demonstrable value and get onto the task of providing
every child, irrespective of race or social background. the fullest
and the greatest opportunity to develop competency. it is compe-
tency that will lead to, actual integration.

Senator BAucus. Thank you all very much. I appreciate yourhelp.. .. .Thank you, Mr. Chairman.

Senator EAs. Thank you, gentlemen. We appreciate your help.
I welcome this next panel.
We have Dr. J. Michael Ross who is an associate professor of

sociology at Boston University- Dr. Charles T. Clotfelter director of
graduate studies, Institute oi Policy Science and Public Affairs
from Duke University in Durham, N.C., one of our constituents
whom we are delighted to have this morning; Dr. James McPart-
land codirector, Center for Social Organization of Schools, Johns
Hopins University in Baltimore, Md.; and Dr. Reynolds Farley,
professor of sociooy, University of Michigan, Ann Arbor, Mich.,
and h scientist at the Population Study Center. Each man
each in his own way has a distinguished record. We appreciate
your coming and being a part of this panel discussion.
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Gentlemen, my regrets to you that time keeps slipping away on
us. I would like to suggest, due to the severe time constraints
under which we work, that your written remarks will be made a
part of the record. I would appreciate your summarizing orally and
extemporaneously your general feelings on this matter. As I say,
we can then look at the full text of your remarks.

If I find that time is drifting on too much, I would like to reserve
the right to interrupt and ask you to summarize and conclude as
quickly as you can so that no one of you is totally excluded on this.
We would also then have a few minutes remaining for questions
and answers.

Mr. Ross, if you would please begin.

STATEMENT OF JOHN MICHAEL ROSS, PROFESSOR OF
SOCIOLOGY, BOSTON UNIVERSITY, BOSTON, MASS.

Mr. Ross. Thank you, Mr. Chairman. I will try to speak extem-
7t'..eously. I am addressing in my -testimony the issue of white
flight due to legally mandated court orders.

My research findings, which are summarized in my testimony,
are based upon systematic surveys of parental reactions to court-
ordered desegregation. It also includes systematic analysis of school
loss rates within cities and finally some comparative data.

After extensive analysis, my conclusions are quite clear. The
evidence on white flight is incontestable. In the first year of court-
ordered school desegregation, there is at least a doubling of the
white loss and typically three to four times the loss rate that would
be expected due to normal demographic factors. This loss continues
in subsequent ears. No city has experienced a pattern where the
losses incurred in the first year are someway compensated by
relative gains in subsequent years as some people have argued.

Research shows that most of this loss is due to desegregation-at
least two-thirds. It is permanent and not temporary. Unfortunate-
ly, it may not be reversible. Over time mandatory programs can
only contribute to the creation of a more segregated central cit
school system, typically surrounded by white suburbs and now with
segregated enclaves of white private schools. A fundamental diffi-
culty for any mandatory school assignment policy is the fact that a
large proportion of white students assigned to minority schools
does not attend those schools.

In my testimony, the data from Boston and Los Angeles are
thoroughly documented. The losses run from 50 to 60 percent.
There is no way that those schools can be desegregated, using the
procedures of mandated school assignents. The most important
issue for this committee to consider is alternative remedies.

My conclusions, based upon several years of research indicate
that this Nation's experience with court-ordered school desegrega-
tion has demonstrated the limits of governmental power to achieve
social change. The complex interrelationship of Government policy
and the individual response of parents often has indirect conse-
quences which produce a result opposite from the one intended by
the initiators of that policy.

The courts cannot control the actions of individual parents
unless they eliminate all choice by prohibiting transfers to private
schools or even prohibiting residential relocation outside the school
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district. If the fundamental issue is parental perception of no
longer having a choice in the schools their children attend, the
option to select a school, whether the school is public or private,
predominantly white or integrated, a nearby neighborhood school
or a school with special programs in a different neighborhood, is a
choice which most parents have intense feelings about. If parents
are denied this choice, then large numbers simply withdraw from
public schools and find some other alternative for the education of
their children.

Without a certain level of white participation, discussion of the
education and psychological benefits of school desegregation simply
are irrelevant-both as a legal question and as a sociological ques-
tion. The resolution of the current dilemma should focus on restor-
ing the element of choice for parents in a manner that preserves
the commitment to public education without denying minority par-
ents the choice of a desegregated education.

I will skip to my conclusion now and basically quote from a
recent State court decision in Los Angeles. A lot of the information
that I have summarized is based upon analysis of white flight but
also analysis of mandatory versus voluntary programs. There is
evidence that voluntary can produce more desegregation than man-
datory in Los Angeles..

Some of you may be familiar with the Los Angeles case in the
testimony of Dr. David Armor. They have a new trial judge who
had opportunity to review extensive social science evidence and
data on enrollment patterns over time. His conclusion was that:

The time has come for common sense to return to the treatment of desegregation
in the public schools. The framework of law is provided by the guidelines given this
court in the decisions in this matter rendered by the Supreme Court and the Court
of Appeal and each of them.

These decisions place a duty upon the trial court to oversee a process of desegre-
gation planning wherein the Board of Education elected by the people is the pri-
m planner. The -law precludes Judicial intervention in the planning and/or
implementation process even if the court believes that alternative d nation
techriqes may produce more rapid desegregation so long as a plan developed y the
elected Board of Education utilizes reasonably feasible steps to produce meaningful
desegregation.

I hope that legislative and other judicial decisionmakers will be
similarly motivated to act in a comparable fashion in the future.

Thank you.
Senator EAsT. Thank you.
[The prepared statement of Professor Ross follows:]
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PREPARED STATEMENT OF PROF. JOHN MICHAEL Ross

Introduction

For the lost six years, the "white flight" issue has stimulated

rancourous academic disputes and it has played an important role in

equally bitter public debates over court-ordered "busing." Often the

critical empirical issues in the "white flight" controversy have been

obscured by complex methodological arguments and, at times, by highly

personal attacks on on the professional competence and personal

Integrity of certain researchers. If there is a crisis within the

academic community on this issue, it reflects fundamental doubts

concerning the effectiveness of legally mandated school desegregation

policies among many researchers, including those previously committed to

active intervention by the courts.

In my statement, I have summarized the relevant research findings

from three different sources: systematic surveys of white parents before

and after oourt-ordered school desegregation; school by school

differences in white losses within individual districts; and

conventional comparison of between-distriot aggregate losses. The

interplay between the three types of data permits one to a) confirm and

qualify certain findings with multiple sources, b) to explore the long-

term dynamics of white withdrawal from the public school system, and c)

to offer plausible and verifiable explanations for the behavior of white

parents.

It is my opinion, based upon several years of research, that the

evidence on "white flight" is incontestable. There is a large Increase,

at least twice and typically three to four times, in the expected (i.e.

normal demographic) loss of white students when court mandated

desegregation occurs, Moreover, higher than normal losses continue in

subsequent post-implementation years, contradicting the argument that

relative gains in these years canoel out the initial loss, No city has

experienced a, pattern of lower then normal white losses in post..
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implementation years that, In some unknown way, oompensates for the

large loss in the first year of desegregation. No studies have reported

students returning to the public schools from private schools In

substantial numbers or found any residential migration of white families

with school-age children book into central cities where the public

schools are desegregated by court order. Host (at least two-thirds), of

the "white flight" Is due to desegregation, not other fotors; It is

permanent, not temporary; and, unfortunately, it may not be reversable.

From a policy perspotive, there appears to be no alternative but to

reconsider the effeotiveness of extensive mandatory school desegregation

policies. Although mandatory programs may appear to be more effective

than voluntary programs in accomplishing more desegregation In the

short-run, over time they only contribute to the creation of a more

segregated central city school system surrounded by all white suburbs

with scattered segregated enclaves of white private schools. The

fundamental difficulty for any mandatory school assignment polioy-is the

fact that a large proportion of white students assigned to predominantly

minority schools do not attend these schools. When minority students

are transferred to schools in white neighborhoods, the white loss rate

at these schools is considerably lower. In other words, parental

opposition to desegregation per se is not the critical factor. Rather,

opposition to mandatory reassignment to a school other then the resident

school is the primary motivating force behind white withdrawals. Thus,

mandatory policies fail to desegregate racially isolated minority

schools as intended and most of the desegregation associated with these

programs in these cities is produced by one.way mandatory assignment of

blak students to white schools. Voluntary programs typically can

accomplish this objeotive more effectively and without an excessive loss

of white Students.

The nation's experience with oourt-ordered school desegregation has

demonstrated the limits of governmental power to achieve social change.

The public pressure for legislative releif from *forced busing" is
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another symptom of widespread opposition to busing. The complex

interrelationship between government policy and the individual response

of parents often has indirect consequences which produce a result

opposite from the one intended by the tnitiators of that policy. The

courts cannot control the actions of individual parents unless they

eliminate all oholoe by prohibiting transfer to private schools or

residential relocation outside the school distrot. Yet, the fundamental

issue Is the parental perception that they no longer have a choice In

the schools their children attend. The option to seleot a school,

whether the school is public or private, predominantly white or

integrated, a nearby neighborhood school or a school with special

programs in a different neighborhood is a choice which most parents have

intense feelings about. When parents are denied this choice, then large

numbers simply withdraw from the public schools and find an alternative

for their children. Without a certain level of white participation,

discussion of the educational and psychological benefits of school

desegregatioh is simply irrelevant, both as a legal question and as

sociological question, The resolution of the current dilensma should

focus on the restoring the element of choice to parents In a manner that

preserves the commitment to public education without denying minority

parents the choice of a desegregated education.

1. The Individual Response of White Parents to Court-Ordered School
Desegregation

Boston: I shall begin with a brief summary of some research based

upon a pre-court order AIM post-implementation study of white families

in Boston. The design of this study, a quasi-experimental multi-wave

panel study, is important for two reasons:

1) It contains a measure of school desegregation

attitudes and relocation intentions before the

the desegregation court order and a measure of

behavioral outoomes-after the Garrity decision
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and after the implementation of the school de.

segregation plan In Boston.

2) The study included families with sohool-age
S

children from six middle-class neighborhoods In

Boston and three control (comparison) groups

that were similar In terms of residential and

sooio-eoonomic characteristics but which were

not Impacted by court-ordered desegregation.

The results from this research are dramatic In terms of documenting

the magnitude of flight from the Boston public schools over a five-year

period. The findings are critical because most, if not all, alternative

explanations for this exodus can be eliminated as not plausible,

Table I
White Loss in Boston

Impacted Families Non-Impaoted Families
Boston Boston Dedham

Mixed
All Public/ Pro- Parooh No
Public Parooh Public Only Kids

No Action 39.1% 51.3% 0.0% 86.8% 84.8% 82.7%

Transfers
Phase I-Ilb 30.8 28.9 50.0 -- --- 2.7

Relocation
Phase I-U1b 19.9 13.2 40.0 7.9 15.2 6.7

Transfers
Phase III-IlIb 3.5 3.9 5.0 -.- -.-

Relocation
Phase III-Il1b 6.6 2.6 5.0 5.3 -.- 8.0

(N) - (376) (76) (20) (38) (46) (75)

As shown in Table 1, we found only 39.1 percent of the Boston public

school families (with all of their children enrolled In public school

prior to the court order) did not avoid oourt-ordered school dosegre-

gation by either transferring at least one child to a parochial
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(private) school or by relocating their families outside of Boston.

Most of this withdrawal (50.7 percent) occurred within the first two

years of implementation. The transfer of children to parochial

(private) school was the most frequent mechanism for escapee (30.8

percent) chosen by parents but 19.9 percent still relocated outside the

city. In sharp contrast, few comparable families in Dedham, a suburb

adjacent to Boston and not affected by the court order, transferred to

parochial (private) school (2.7 percent) or moved (6.7 percent) during

the same period. If there had been a large-scale residential relocation

of families with school-age children within these impacted neighborhoods

(for some reason other than desegregation), we would not expect to find

such a low rate of relocation among parochial-school-only parents in

Boston. Similarly, a small group of parents in this sample had pre-

school age children only prior to the court order. By the. time the

children reached first grade, not one family had their children enrolled

in the Boston public schools. The composition of the families who

replaced those who left the city showed that the large majority (83

percent) did not have children enrolled in the public schools. Only ten

percent of the relocation losses of public school students were

compensated for by new students.

This survey data on the behav'qral decisions of individual parents

allows one to examinine the reasons for the decision to withdraw from

the public schools based upon preocourt order attitudes and demographic

factors. The major factor separating families who did not withdraw

their children from those who did withdraw was whether or not their

neighborhood was impacted by court-ordered desegregation. Within these

neighborhoods, the amount of change in racial contact was equally

important. Most families who kept their children in the public schools

had only a small increase in the percentage black at the schools

attended by their children. This is often facilitated by a move within

Boston or enrollment in an exam school. Pre-court order intentions to
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move and dissatisfaction with the neighborhood (as well as

dissatisfaction with the public schools) had no effect on the decision

to withdraw. In other words, there is no empirical foundation for the

speculation that these families would have left the public school system

without the occurrence of desegregation. Similarly, opposition to

Integration and even attitudes toward the busing of both races made no

difference in the decisions of parents. Thus, the actual involvement in

mandatory reassignment policies was a sufficient motivating factor for

withdrawal. There was a tendency for higher income, younger and better-

eduoated parents to withdraw. Where attitudes and background

characeteristios did make a difference was in the choice between

transferring or moving once the decision not to oomply-was made. Single

parents, renters and younger families were, as expected, more likely to

move although this group was actually more favorable to busing than

parents who transferred their children to parochial/private schools.

This research also included an analysis of the actual schools

attended by the children in each family (Table 2) in the study. The

findings are generally oonsistent with aggregate estimates of "white

flight" in Boston but, in this case, these figures represent real losses

and we know which students went to parochial (private) schools rather

than to suburban public schools. The first year of desegregation shows

a loss of, at least, 9.0 percent and the second year shows a further

decline of 19.4 percent (both estimates are conservative since a small

fraction of the students oculd not be traced). Moreover, withdrawals

continue throughout the post-implementation period (-8.',-9.1,-8.3),

establishing the validity of the long-term effect for pupils enrolled in

Boston's desegregated district public schools, There is, for all

practical purposes, no reverse transfer in any year from parochial to

public schools, including magnet schools, to compensate for these

losses. In addition, the rate of parochial school enrollment (35.5

percent) for the younger pre-kindergarten students is twice as high as

the enrollment In the regular district schools (17.5 percent) in the
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post-implementation period.

Table 2
Boston: Year by Year Losses From Public Schools (District)

Implementation Post-Implementation
1974 1975 1976 1977 1978

District (public) 75.2% 57.1% 74.1% 75.1% 68.0%
Magnet/Exam (public) 3.2 16.6 9.0 12.3 12.3
Tansfer"(to parochial) 12.8 9.5 6.2 5.1 4.9
Relocation (outside of Boston) 6.2 8.9 2.2 4.0 3.4
Status Unknown 2.5 7.3 6.9 3.6 11.3

(678) (548) (321) (253) (203)
Graduated 2.3 6.6 5.3 -5.2 8.1

All the evidence points In the same direction: substantial white

withdrawal in the post-implementation year; transfers to parochial

schools and residential out-migration; new kindergarten students now

enrolled in parochial rather than public schools; no returns back to the

public schools; and, of course, no new families with school age children

entering the system.

The only potential source of stability is the oity-wide magnet and

exam schools. The small flow from parochial to public schools consists

primarily of transfers to the elite exam schools which are still

predominantly white. Most Boston parents are now adept at selecting a

"desirable" mix of regular district schools (typically the school near

their residence), magnet or exam schools, and parochial schools In a

manner than maximizes the element of choice in the selection of the

"best" school for their children. However, the collective product of

these individual actions has not produced a pattern of enrollment

conduoive to stable desegregation in-Boston.

Los Angeles: The situation in Los Angeles was conducive to another

study of parental responses to court-ordered school desegregation. This

research, in fact, was presented to Judge Egly by the Los Angeles

Unified School District as part of the proceedings for proposed

modifications to his 1978 plan. One again, a random sample of white

parents could be divided into an experimental and "control" group: one

82-289 0-82--14
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set of families whose schools were paired with a minority school into a

cluster (PCM) for the purposes of desegregation, and the other group

remained at their resident schools (CIS), which had between 20-30

percent minority populations and were considered "naturally"

desegregated.

Table 3
White Loss in Los Angeles 1978-1979

Uniden-
Other tified

Attend LAUSD LAUSD Outside
PCM Magnet Public Public Private LAUSD (N)

PCM 45.0% 4.2% 8.3% 6.7% 16.7% 19.2% 120

CIS 74.4 1.8 2.4 7.1 1.2 13.1 168

In the affected grades (3-7), only 45.0 percent of the student

attended a school in the cluster as compared to 74.4 percent of the

students in schools not involved in the mandatory part of the plan.

Even without a well-established paroohial/private school system like

Boston's, 1"6.7 percent of the students were found in private schools one

year after the plan was initiated contrasted with only 1.2 percent from

the schools exempt from busing. Likewise, the incidence of residential

migration was higher (19.2 percent) for families affected by the plan

than for families not affected (13.1) by it. The largest difference,

however, was observed in the younger cohort (K-2) of students who would

start to participate in the plan in a couple of years. A sizeable

n-umber (14.8 percent) were either enrolled in private schools or

attending schools outside of Los Angles (20.4 percent). Thus parents,

in-- anticipation of mandatory reassignments, were making sure there were

available seats in a private school when they would need them or getting

out while they could. In this research, the replacement families were

again identified to see if they had children participating in the

desegregation program. Approximately one-third of the new residents had
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children, but only one child from the twenty-six replacement families

was enrolled at a school where students were mandatorily transferred

between schools, but seven children were attending private schools.

Despite the contrast in the social and political climates of the two

cities, white parents in Los Angeles did not act much differently from

their Boston counterparts. Given the limited duration of mandatory

reassignments (three to six years), Los Angeles parents were able to

find alternatives to mandatory desegregation despite limited private

school capacities and restricted housing opportunities. To look at the

behavior of these parents as simple "flight" is deceptive. Many complex

rearrangements were made by families in order to avoid participation for

as many years as possible. There were options and choices that could

not be controlled by the court.

2. Between-School Differences and the Process of White Withdrawal

The magnitude~of "white flight" observed in Boston and Los Angeles

may, in itself, be surprising tolome social scientists. However, it is

also important to understand the interrelationship between initial

reassignment of white and minority students to non-neighborhood schools,

high non-attendance at certain schools, additional reassignments,

further losses, and higher minority percentages at all schools. The

existence of a long-term effect of mandatory school desegregation on

white enrollment is still being questioned by some school desegregation

researchers and, for this reason, It Is important to show why subsequent

loss-term losses are an inherent feature in mandatory most desegregation

programs.

Systematic analysis of individual school loss rates .(based upon

their projected and actual enrollments) in Boston and Los Angeles, as

well as Seattle, shows large differences in non-attendanoe (Ono-show")

rates between schools. Thesedifferences are related to the Individual

racial composition of the school prior to the court order and the number

of new students reassigned into the particular school each year.
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Table 4
Estimated Implementation and Post-Implementation Loss

Rates

Additional
"Normal" Post-Imp No
Loss No Reassign Additional
Desegre- for Prior Post-Imp
gation White Loss Reassign

Former Black School: White Students Reassigned-In
Imp Year -.135 -.389

T+1 -.096 -.340 -.176
T+2 -.089 -.278 -.203
T+3 -.087 -.213 -.099
T+4 -. 080 -.161 -.047

Former White School: Black Students Reassigned-In
Imp Year 4.017 -.094

T 1 +.003 -.087 -.092
T 2 .045 -.076 -.075
T+3 .028 .011 -.055
T+4 .005 +.069 -.067

If one looks at two typical schools in Boston, one predominantly

black and the other predominantly white prior to the court order,

estimates for different conditions can derived for an average loss rate

from a multiple regression analysis of observed between-school variation

(see Table 4). The expected loss rate for the black school, when white

students are reassigned, is -38.9 percent in the first year of desegre-

gation. The white school, also with a projected racial composition of

fifty percent black due to the reassignment of bleak students, has a

much lower (-9.4 percent) expected loss rate than the formerly black

school. However, there is still a decline compared to the "normal" (no

desegregation) estimate. In subsequent post-implementation years,

additional reassignments of white students at the formerly black school

necessary to replace white withdrawals in prior years leads to moderate

losses in the projected white enrollment through, at least, the third

year of desegregation. If there are no new reassignments of white

students, the loss rate is slightly lower. Without any replacements,

however, the percentage black increases by, at least, twenty percent and

the school is likely to again become predominantly black. At the
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formerly white school, the decline does not appear to be large, but

there is still a small effect for the initial assignment of black

students in the implementation year. At some point in the future,

equalibrium might be reached where the history of past assignments and

the current racial composition of schools is not important in the

capability of each school to retain most of Its white student

population.

Similar patterns of white non-attendance at minority receiver

schools are also found in Los Angeles. In 1978, the first year of

mandatory reassignment, the loss rate was -57.2 percent at minority

receiver schools in contrast to a decline of only -20.4 percent at white

resident schools within the clusters. In the second year, a large

percentage (-50.5) of the entering cohort of fourth grade white students

likewise did not attend their assigned minority school and smaller

losses were recorded at the resident school. Even among prior

participants in the plan (fifth and sixth graders), the decline was

substantial (-37.8 percent) at minority receiver schools. When the

Sequence of grade assignments specified a return to the resident school,

we find a net increase in the number of students relative to the prior

year.

Table 5
Los Angeles

White Loss Rates at Minority and White Receiver Schools
- by Participation Status

Minority Receiver White Receiver

1978 1979 1980 1978 1979 1980

New Participants -57.2 -50.5,.--8.1 -20.7 -19.9 -19.8
(2790) (1167) (7494) (4512) (952) (7561)

Prior Participants -37.8 -24.9 +5.0 +7.5
(823) (1841) (2861) (2186)

In 1980 the Los Angeles plan was modified (less travel time between

schools with an expanded grade participation). The results, however,
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replicated the previous experience with mandatory transfer policies.

First-time participants failed to "show-up" at th-same high rate (-48.1

percent) as in previous years, and prior participants had a non-

attendance loss rate of -24.9 percent at the minority receiver schools.

The reentry at white resident schools continued and, in some o'usters,

exceeded fifty percent.

The 1980 program should have produced a significant increase in

Interracial contact at the elementary level given the expansion of

participating grades from fourth through sixth grade to first through

sixth grade. However, the percentage white for the average black

student in these clusters was 31.6 percent in 1980, a net increase of

only 3.8 percent over 1979. After three years of mandatory transfers of

white students to minority schools, the percent white had risen to 32

percent. In the meantime, the percent white in the white schools had

fallen to 39 percent.

3. Long-Term Losses and Changes in Interracial Contact

-A final note on the long-term effect of court-ordered school

desegregation on white enrollment should be included in this

presentation since this phenomenon has eluded most researchers using

comparative aggregate data. Most comparative analysis of between-city

losses cannot distinguish between the type of mandatory desegregation

plan (e.g. court-ordered or school board initiated) or break down the

amount of desegregation achieved into mandatory versus voluntary

components. A reanalysis of the central city school district used by

Farley and the change in the Dissimilarity Index, as a measure of

desegregation, shows a different long-term trend when all relevant

factors are statistically controlled. The implementation year effect, a

change of at least eight points, indicates a loss twice that

of districts that did not desegregated. In contrast to Farley's

findings, the desegregated districts continue to have higher loss rates

until the fourth post-implementation year.



207

Table 6
Interrupted Times Series
Ninety-One Central Cities

t-1 t+O t+1 t+2 t+3 t+4

No Deseg -5.088 -6.054 -7.056 -6.559 -6.106 -6.526

Desegregated -4.271 -12.947 -8.951 -8.238 -6.861 -6.599

Has court-ordered school desegregation been successful? Some may

equivocate, conceding that it has not been As successful as expected,

that "white flight" can be a problem in the short-run, and still argue

that, perhaps in the long-run, the policy will be demonstrated as

effective. Once again, the data on Boston is informative when

systematic quantitative measures are used to measure effectiveness and

change in interracial contact. As graphically sumarized in Figure 1,

administrative action by the courts was responsible for a large increase

in interracial exposure for the average black child, but the abstract

plan and its complex assignment policies are not the ultimate reality.

Both "white flight" and transfers between schools consistently reduced

the amount of desegregation each year such that the court-ordered plan

only achieved two-thirds of its objectives. Moreover, most of this

change in black-white contact is concentrated in the magnet hools.
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Conclusion: Social Science Evidence on Trial

In the above presentation, I have attempted to present consise sum.-

maries of critical research studies on "white flight." It is somewhat

ironic that the aggregate data in the Farley study was basically the same

information used by James Coleman in his controversial "white flight"

study six years ago. While it may be true that "not one white parent was

asked by Coleman if his or her child was removed from the public schools

because of school desegregation," individual data (or, at least, school

level data) has consistently confirmed the "white flight" thesis. If

anything, the effect of school desegregation on white withdrawal from the

public schools is larger and its duration more long-term than Coleman

realized. There should be no question that this phenomenon exist& and is

not the fabrication of ingenious statistical manipulations.

In addition to the numbers, wd have learned that "white flight" is a

complex response to externally imposed constraints on the selection of

schools by parents. However, as we have observed, these constraints can-

not deter the adAptive oapabTlity of parents to find other alternatives

to the limited choice of schools presented by judicial authorities. The

question to be posed is whether school desegregation policies can take

advantage of this creative problem-solving behavior to maximize parental

choice and thereby minimize flight and, at the same time, create more

opportunities for stable desegregation.

Voluntary school desegregation strategies haye been dismissed as

"ineffective" by most social scientists rather than being carefully

studied. In the present context, alternatives to mandatory policies

should be the key research agenda for school desegregation researchers.

Any objective observer of the Los Angeles situation should understand

Judge Lopez's plea for common sense and hope that legislative and .other

Judicial decision-makers will be similarly motivated to act in a compar-

able fashion in the future.
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The time has come for common sense to return to the

treatment of desegregation in the public schools.

The framework of law ip provided by the guidelines

given this court in the decisions in this matter

rendered by the Supreme Court and the Court of Appeal

and each of them.

These decisions place a duty upon the trial court to

oversee a process of desegregation planning wherein

the Board of Education elected by the people is the

primary planner. The law precludes judicial inter-

vention in the planning and/or implementation process

'even if (the Court] believes that alternative dseg-

regation techniques may produce more rapid desegre-

gation' (Crawford I at p. 306), so long as a plan

developed by the elected Board of Education utilizes

reasonably feasible steps to produce 'meaningful

progress . . . *' [Crawford v LAUSD]

Senator EAsT. Dr. Clotfelter?

STATEMENT OF CHARLES T. CLOTFELTER, ASSOCIATE PROFES-
SOR OF PUBLIC POLICY STUDIES AND ECONOMICS, DUKE
UNIVERSITY, DURHAM, N.C.
Mr. CLarFELTER. Thank you, Senator.
I have three points to make. No. 1, desegregation has caused

some degree of white flight in many cases, although desegregation
is only one of many causes of white losses from school systems. No.
2, despite this there is greater contact between the races in schools
today than existed before desegregation of the 1960's and 1970's.
No. 3, it is necessary to evaluate the benefits as well as the costs of
school desegregation in a complete assessment of the policy. Let me
elaborate very briefly.

No. 1, white flight: My reading of the social science evidence
suggests that in many situations desegregation policies have led
more whites to leave desegregated districts than would have oc-
curred otherwise. This has been called "white flight." The effect
appears to be the strongest in the large urban districts with some
minimum presence of minority students and in nonmetropolitan
systems with high proportions of minority students. Moreover, the
effect appears to be stronger for higher income whites where class
differences between blacks and whites are geater and where deseg-
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regation is carried out in city. school systems separately from pre-
dominantly white suburban systems.

At the same time, there are other factors responsible for white
losses from school systems, especially city school systems: Demo-
graphic changes that have led to a marked decrease in the number
of white schoolchildren, decentralization 'of jobs, public policies that
have led to suburbanization, rising incomes, as well as housing
discrimination.

School desegregation represents only one cause of white enroll-
ment losses. Despite these tendencies toward resegregation, howev-
er, there is by and large greater racial contact between the races in
schools today than existed before the desegregation initiatives of
the 1960's and 1970's.

Although evidence on this is still mixed and we are waiting for
the 1980 census, a recent report showed that over the period 1968
to 1976 the percentage of minority students in essentially all mi-
nority schools decreased from 53 to 17 percent over the whole
country. This decrease was greatest in the region where busing was
used most extensively-the South-where the percentage fell from
75 to 12 percent. In six Northern States where few ambitious plans
have been undertaken, the percentage fell only from 36 to 31
percent.

Some resegregation has certainly occurred, particularly where
suburban alternatives exist, but- it does not appear to have offset
the basic effect that desegregation has of increasing racial contact.
To examine this question more closely, I looked at three metropoli-
tan areas where desegregation has occurred: Charlotte and Ra-
leigh, N.C., and Atlanta, Ga.

Schools in Charlotte and Raleigh are covered by countywide
plans, while Atlanta has had some desegregation in the city and is
often pointed to as an extreme example of counterproductive white
flight. For Atlanta, I looked at three systems together. The ques-
tion is: Has the resegregation that has occurred as a result of
deseration had the effect of resegregating the schools them-
selves decreasing contact between blacks and whites? The
answer or these cities is no. When you look at the number of
students in isolated situations-that is, in schools 90 to 100 percent
their own race-this measure falls in each of those cities, even
Atlanta, where white flight did occur to some extent. The point is
that there is more contact today between blacks and whites than
there was at the beginning of d ation.

Finally, on the point of costs and benefits of deseregation: In
order to make a full assessment of present desegregation remedies,
it is necessary to consider fully the benefits as well as the costs of
school de nation. Gains such as Jim McPartland will describe
from incre accessibility to job markets and increased achieve-
ment need to be considered. They are very hard questions to
decide. I do not pretend to know how to measure and evaluate
them. That is a question for public policy.

In conclusion, S. 1647 makes four basic assertions about assign-
ment and transportation of students on the basis of race. The first
two are essentially legal questions-that it is unconstitutional and
that it fails to account for racial imbalance to other factors, and I
have no special expertise to speak to those questions. The third is
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that assignment and transportation of students by race leads to
greater separation of the races. As far as schools go, as I have
stated, I do not believe there is strong evidence for this assertion.

The fourth assertion is that the cost of assignment by race ex-
ceeds the benefits. There are real costs and real benefits from
desegregation. Their identification and evaluation are complicated
and terribly important.

Given the available information, it is not obvious we would come
out on that question. It is a question that certainly deserves serious
and further consideration.

Thank you.
Senator EAST. Thank you.
[The prepared statement of Professor Clotfelter follows:]
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* PwmwRE STATBENT OF PwOF. CHARLS T. CLOTFLTE

Mr. Chairman: As I understand the purpose of this panel and these

hearings, my task is to discuss "social dislocations" and "white flight"

associated with school desegregation. Since these issues comprise only part

of the broader evaluation of desegregation policies, I will begin by explaining

how I believe the panel's particular topic relates to these broader considera-

tions. Then I will turn to a description of recent enrollment trends and a

smary of the research on how these trends have been influenced by school

desegregation.

"Social Dislocations" and the Evaluation of Desegregation Policy

The "social dislocations" associated with school desegregation presumably

include such things as the effect of desegregation plans on attendance patterns

and neighborhood schools, on the transportation modes and length of trips

made by school children, on local private school enrollment, and on the

residential location decisions by families. These effects comprise some of

the most important costs of school desegregation. But focusing exclusively

on these costs--without examining the benefits of desegregation--would be

one-sided at best, and possibly irrelevant.

To elaborate, it is useful to distinguish two general approaches to the

evaluation of school desegregation as an instrument of social--policy. First,

it may be that school desegregation, including certain forms of school busing,

is mandated either by absolute co.nstitutional or moral principles. If so, a

discussion of the coats of desegregation is simply irrelevant because no costs

could overcome such an absolute imperative. An alternative approach to the

evaluation of desegregation would hold that a particular desegregation policy

ought to be pursued if the benefits to society outweigh the policy's social costs.

That there are social costs to certain forms of school desegregation is evident

in opinion polls and public statements opposed to school busing. According to

this second approach to evaluating out existing policy, the costs underlying

this opposition ought to be considered in a full assessment of desegregation

policy. These costs include "social dislocation" and "white flight." It goes

without saying, however$ that these costs are not the whole story. Gains from

desegrgatioa--in achievement, race relations, residential integration, and

improved Job opportunities--ust also be considered. If this second approach is

adopted--which I take to be the position of may in Conress-it is up to Congress
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to weigh the benefits and costs of various desegregation approaches. This is

an awesome task, for it demands that the gains to some be weighed against the

losses incurred by others. Social scientists can suggest the nature of the

costs and benefits of policy, but they hav no special insight regarding the

difficult task-of evaluating social worth. Given this proviso, I turn to the

consideration of one set of effects of desegregation: the effect on residential

and private enrollment decisions of whites.

"White Fliaht" and the Context of Suburbanization

"White flight" is the popular term describing declines in white enrollment

from public schools undergoing desegregation. The term may be somewhat misleading,

however, since school populations are typically subject to turnover during any

period, and most observed declines in white enrollment appear to result as

much from a decline in the influx of new whites as from the "flight" of current

students. One unavoidable observation is that the proportion of white students in

central city school systems as a whole has been declining since World War II.

This has been the result of two trends in metropolitan areas: the increasing

suburbanization of jobs and residences and the growing concentration of minorities

in central cities. These two trends are related because whites have been over-

.represented in the movement to the suburbs. From 1950 to 1979, suburbanization re-

duced the proportion of whites living in central cities from 55.0 to 36.4 percent

of the total metropolitan area white population. In contrast, the proportion of

metropolitan blacks living in central cities--approximately three-fourths--

remained almost constant. This difference in the net rates of suburban movement,

which also reflects significant black migration into central cities over part of

the period, has resulted in an increase in the concentration of blacks and

other minorities in central cities. The percentage of blacks among central city

residents nearly doubled between 1950 and 1979, increasing from 12.3 to 23.3

percent in all metropolitan areas. 1  In the largest cities minority concentration

is even more pronounced, and this concentration naturally affects the racial

makeup of the public schools in these cities.

There are three basic causes of the parallel trends of suburbanization and

racial separation in metropolitan areas. First, "natural" forces such as new

land-intensive production techniques, improved truck and automobile transportation,

1. U.S. Bureau of the Census, Statistical Abstract of the United States: 1980
(Washington, 1980), p. 18.
For a more complete discussion of this and other issues raised here see
Charles T. Clotfelter, "The Implications of 'Resegregation' for Judicially
Imposed School Segregation Remedies," Vanderbilt Law Review 31 (May 1978),
829-854, from which some of the following material is taken.
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advances in communications and remote data processing, and rising family incomes

make suburban locations for firms and homes both more feasible and more desirable.

When examined in conjunction with other trends and statistics, the increased

attractiveness of the suburbs has had a distinct effect upon metropolitan racial

patterns. Because whites have had higher incomes, they have demanded more new

suburban housing than have blacks. At the same time the migration of-backs

from the South in the 1960s increased the proportion of nonwhites in large

Northern central cities. Finally, recent demographic changes have resulted

in a steady increase in the proportion of blacks among all elementary and

secondary students.

Second, major federal policies, particularly those explicitly aimed at

stimulating home ownership, have contributed to decentralization and, indirectly,

to racial separation. Income tax deductions for mortgage interest and property

taxes, as well as a variety of policies aimed at depressing mortgage interest

rates, have stimulated the demand for new homes. Most new homes, in turn,

have been built in suburbs. Federal policies also have lowered the cost of

commuting from suburban communities to central business districts.

Forces of technology, demography, competitive markets, and public policy

therefore are largely responsible for the suburban movement in metropolitan

areas and for the tendency of many new suburban residents to have above-average

incomes. The generally higher incomes of whites, however, alone do not explain

why whites have represented so large a portion of this "flight to the suburbs."

A third group of factors must be examined in order to explain the white suburban

predominance. Such public policies as FHA practices favoring low density dwellings

and avoiding racially mixed neighborhoods in making loans, as well as local

large-lot zoning restrictions, have fostered both economic and racial residential

segregation. More directly, outright discrimination by loan institutions, real

.estate brokers, and homeowners strengthens segregated patterns. Local enforcement

of racially and nonracially restrictive convenants into the 1940s perpetuated

this discrimination. In addition, local governmental practices such as segregation

of public housing, limitation of road access between white and black neighborhoods,

and segregation of public schools have had a pervasive, though uncertain, effect

on residential racial patterns.

The Effect of Desegregation on "White Flight"

Among the possible ezplanat-9as for the movement of whites out of central

cities, one that has special relevance to these hearings is the notion that

the process of desegregation itself has caused whites to leave central cities.
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Such "white flight" from desegregation may be manifested by enrollment in

private schools, actual residential moves to other school attendance areas

within a district, or moves to nearby school districts. The determination of

the effect of desegregation upon white enrollment losses involves three principal

empirical tasks: the measurement of the progress of desegregation, the measure-

ment of white enrollment losses and the determination of the correlation between

the desegregation and white enrollment variables when other important variables

are statistically controlled for or otherwise held constant. Some other variables

that might affect white enrollment losses include demographic trends, incomes

of blacks and whites, housing prices, fiscal variables, and trends in employment

location. A number of empirical studies by social scientists in recent years

have analyzed this problem. While the studies are not unanimous in their

conclusions, most support the notion that school desegregation has a significant

effect on white losses from desegregating districts. Perhaps the best known

2study in this group, conducted by James Coleman and two co-authors, analyzes

enrollment data from sixty-seyen districts from 1968 to 1973 and concludes

that desegregation significantly aggravates white enrollment losses from central

city districts. Furthermore, the effect is strongest in the largest school

districts. After several subsequent studies and reanalyses, these findings

have been upheld in large part. For example, Reynolds Farley and others used

an expanded set of data for urban school systems and concluded that desegregation

has a significant one-year effect on white losses. Over a period of years,

however, they found less difference between systems undergoing desegregation

and those not.
3

- Taken together, the most pervasive finding of the empirical studies on this

subject is that white losses tend to accelerate from districts in which desegre-

gation plans attempt to increase the proportion of blacks in the average white

student's school. This effect, however, is by no means uniform over all districts.

The effect appears to be strongest in the largest urban districts (over 80,000 in

enrollment) and in rural districts with high proportions of blacks. The

responsiveness of whites to desegregation also appears to be nonlinear; that

is, beyond a certain threshold of racial composition, whites become increasingly

.sensitive to desegregation. For example, in large urban districts in which

whites attended schools that wer4 on the average over six percent black, white

2.James S. Coleman, Sara D. Kelley, and John A. Moore, "Trendy in School Segregation,
1968-1973 " Urban Institute Paper 722-03-01, August 1975.

3. Reynolds Farley, Toni Richards, and Clarence Wurdock, "School Desegregation
and White Flight: An Investigation of Competing Models and their Discrepant
Findings," Sociology of Education 53 (July 1980), 123-130.
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enrollmentdecreased about one percent for every one percent increase in this

white exposure rate. In districts with white exposure rates below six percent,

on the other hand, changes in the white exposure rate had no significant effect.

Smaller urban districts revealed a similar pattern, although the effect upon

white losses is markedly less.4 Nonlinear responses also were found in studies

of private school enrollment in largely rural districts in the South. Threshold

levels were higher, ranging from thirty to fifty percent black, reflecting in

part the lower incomes and the limited ability of rural white Southern families

to pay private school tuitions.

The effect of school racial composition on white losses may be influenced

by several other variables as well. As noted above, large urban districts

appear to display greater white sensitivity to desegregation than do small

urban districts, although there is no satisfactory explanation for this differ-

ence. Second, white losses appear to proceed more rapidly in districts with

larger proportions of blacks,holding constant all measures of desegregation.

This phenomenon may be explained partly in terms of the common pattern of racial

transition in central city residential areas and the growth of a predominantly

nonwhite central city. There is also some evidence to suggest that desegregation

plans involving white reassignment may have a greater effect on white losses.

Finally, whites with high incomes appear to be more likely to avoid

desegregated schools than are whites with lower incomes. Table 1 shows the

combined effect of income and racial composition for 1972 private school en-

rollment in Georgia counties. Private school enrollment rates generally are

higher in counties with-more high-income white residents. In addition, the

nonlinear effect of racial composition is evident. In counties with fewer

high-income whites, thresholds for private school enrollment occur when black

enrollment in the average white student's school reaches thirty percent and again

at fifty percent. In contrast, those counties with more affluent whites have

thresholds at twenty and fifty percent black enrollment.5 These findings imply

that desegregation has the potential of separating students by economic status

at the same time it mixes students of different races.

The relationship between desegregation and white flight must be considered

in the broad context of suburban movement and residential segregation in urban areas.

4. Charles T. Clotfelter, "Urban School Desegregation and Declines in White
Enrollment: A Reexamination," Journal of Urban Economics 6(July 1979), 352-370.

5. For similar findings from survey data, see Michael W. Giles, Douglas S. Gatlin,
and Everett F. Cataldo, "Racial and Class Prejudice: Their Relative Effects
on Protest Against School Desegregation," American Sociological Review
41 (April 1976), 280-288.

82-289 0-82--15
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Table 1

Percent of Whites in Nonpublic Schools by Income
&and Desegregation, Georgia Counties

Percent Black in Average
White Student's Public School, Percent of Whites in Nonpublic

Corrected Schools, 1972 Number
of

Counties with Counties with Counties
Over Including 0-2% of white more than 22 of

families with white families with
incomes $25,000 incomes $25,000
or more, 1969 or more, 1969 -

0% 10% 1.3% 2.9% 12
10 20 1.1 6.9 18
20 30 1.5 15.6 15
30 40 7.0 . 13.9 23
40 50 11.7 12.4 23
50 60 25.6 29.4 17
60 36.1 33.2 14

Source: Clotfelter, "Implications of 'Resegregation,"' p. 842.

These findings suggest that, to the extent individual schools within a district

differ in racial composition, uneven desegregation contributes to increased racial

segregation within the district. Furthermore, since desegregation causes whites

in central city schools to face higher proportions of blacks than are faced by

whites in suburban schools, urban desegregation accelerates both white suburban-

ization and metropolitan segregation. No comprehensive study has been made to

determine the extent to which white avoidanceof desegregation contributes to

residential segregation. However, a recent study of ten metropolitan areas

suggests that residential patterns have become more integrated where desegregation

has been carried out on a metropolitan-wide basis.
6

Conclusion

The research I have summarized suggests that desegregation has resulted in

the loss of white students from desegregating public school systems. Desegregation

is by no means the only cause of "white flight," but it is one factor. To the

extent that whites have made different residential choices or opted for private

schools, "social dislocation" can said to have occurred. Much of the social

cost of desegregation may, however, be the result of the way plans have been

tailored: city-only or other "uneven" desegregation plans are much more likely

to cause white relocations than metropolitan-wide plane. Of course, other costs

may rise with the size of the area covered.

6. Diana Pearce, "Breaking Down Barriers: New Evidence on the Impact of Metropolitan
School Desegregation on Housing Patterns," Center for National Policy Review,
November 1980.
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I would make two points in conclusion. First, the fact that desegregation

plans have often have led to white flight does not imply that all forms of

desegregation will result in large white losses. In particular, metropolitan

plans have been relatively successful in keeping a stable school population over

time. Second, the costs discussed here must be weighed alongside the benefits

of desegregation. The mere fact that this policy has social costs or that some

citizens object to it does not necessarily mean it should be reversed. Dams and

urban expressways also have social costs, but many have been built nevertheless.

The social gains from desegregation are more difficult to measure, but their

importance requires a serious effort to evaluate advantages as well as dis-

advantages.

Senator EAST. Dr. McPartland?

STATEMENT OF JAMES M. McPARTLAND, CODIRECTOR, CENTER
FOR SOCIAL ORGANIZATION OF SCHOOLS, JOHNS HOPKINS
UNIVERSITY, BALTIMORE, MD.
Mr. MCPARTLAND. Thank you.
I, too, will summarize my testimony in three points.
First, a brief overview. A public opinion poll showed that the

American public overwhelmingly approves of the principle of de-
segregated schooling. Americans of all groups agree with the idea
that black and white students should go to the same schools. At the
same time, when citizens think about busing for school desegrega-
tion in their own localities, they think in terms of the direct costs
and benefits as they see them.

In this calculation, it is often very easy to understand the imme-
diate and obvious costs, such as extra time and expense of student
transportation. It is more difficult to accurately anticipate the
kinds of experiences the students will find at the end of the ride
and it is especially hard to get a true expectation of the ways
desegregated schooling is likely to change student outcomes or
influence student abilities to build a successful adult career.

Recent research provides a more clear, correct, and comprehen-
sive picture of student experiences and of the effects of desegregat-
ed schools on students of both immediate and long-run outcomes.

I will briefly summarize these in three points. First, concerning
immediate outcomes: Research shows that in the typical case,
school desegregation results in improved academic test perform-
ance by minority students with no decrease in white student test
scores, It results in more positive racial attitudes by both black and
white students.

The reason I am more definite perhaps than the earlier panel on
the achivement findings is that I am referring to studies that do
not just do a batting average count. We first try to evaluate the
research in terms of its sciendific standards. Does it meet control
group standards, and so on. For example, in one study, it is 40 out
of 45 students that meet these standards where the student started
extended desegregation in the early grades; 40 out of 45 were -
positive. Besides these improved studies of immediate student out-
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comes, recent social research has been extended to consider poten-
tial long-term outcomes of school desegregation. This work estab-
lishes a broader rationale for school desegregation policies. Instead
of thinking only about how school desegregation may benefit Midi-
viduals, we must also consider how desegregation contributes to the
structure of fair opportunities in adult life.

It is becoming apparent that public policies that concentrate only
on improving the quality of schools or reducing international dis-
crimination would be limited in their effectiveness for solving some
important adult problems, such as income inequalities and segrega-
tion in adult life.

Let me turn to two other sets of findings. In a second set of
I findings, research has indicated that school desegregation can pro-

vide fairer access to career opportunities by reducing important
Structural and psychological barriers to fair adult competition.

Specifically, school desegregation has been shown to open fair
opportunities in adult life by, No. 1, breaking down barriers that
channel minorities into a restricted range of traditional jobs that
pay less for each additional year of education and other nontradi-
tional j6bs that minorities have not found. No. 2, opening fair
access to useful social networks and information, contact, referral,
and sponsorship. These are the networks that people under-appreci-
ate to which many promising jobs are filled. No. 3, by improving
minority individuals' subjective perception of fair opportunities and
a personal belief that payoffs come from planning and hard work.
These factors-career channel, social networks of job contracts, and
the perception of opportunities-are critical for qualified minorities
tQ:be in the right place at the right time and to have a fair chance
at many jobs.

We are learning that the, reason we see income inequalities
cannot simply be explained by differences in the skills and good
education or that there are bad guys out there and there is inten-
tional discrimination. There are these barriers in the marketplace
that have to do with the type of career, network information, and
perception of opportunities that are unfairly available. Evidence is
growing that school desegregation opens up these fair opportunities
in a way that cannot be done in other ways.

A third set of findings, briefly, also concerns long-term effects.
Research has indicated that present-day student experiences in
desegregated schools lay the foundation for a natural reduction of
segregation in adult life and in future generations. We know that
the continuing racial segregation in adult life cannot be explained
simply by racial differences and economic or educational resources.
Social science studies show that segregation tends to be perpetuat-
ed across stages of the life cycle and across institutions.

Students from segregated schools are more likely to be found
later in life in segregated colleges, neighborhoods, and places of
work, while students who have attended desegregated elementary
and secondary schools are more likely as adults to live in desegre-
gated neighborhoods, to enroll in d ated colleges, go to deseg-
regated occupations and firms, and to send their children to deseg-
regated schools.

There is a social inertia where even when gaps are closed in
income and educational resources, segregation persists. Early de-
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segregation seems to be one of the few ways that we have any
evidence that breaks the social inertia and creates a future where
natural desegregation will occur more likely.

Let me just conclude by offering some implications I believe
should be drawn from these findings for future desegregation poli-
cies. In view of the potential benefits for students and for our
Nation of further school desegregation-benefits that are unlikely
to be achieved from other policies and that concentrate on improv-
ing the quality of the racially isolated schools or eliminating overt
discrimination in the marketplace-I believe we need more and not
fewer available approaches to expand the desegregation benefits by
meeting a variety of circumstances in different localities.

In some localities, carefully constructed, mandatory student reas-
signment programs can be effective. I believe this option must
remain especially as a remedy for proven constitutional violations.
By the way, my written testimony has some evidence that knowl-
edge now exists of bow to design such plans in particular localities
in an effective way.

In other localities, especially where city and suburban school
districts are themselves segregated, sensible programs for cross-
district desegregation need to take advantage of the student spaces
that have now become available due to declining enrollments. Be-
cause of the difficulties of funding and other difficulties, such cross-
district programs have rarely gone very far.

I would support new legislation to assist with the funding and
political difficulties to encourage directly metropolitan programs
that I think would be very worthwhile. I believe we need a variety
of programs, and a bill that would reduce these options it seems to
me is going in the wrong direction.

Senator EAST. Thank you.
[The prepared statement of Mr. McPartland follows:]
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PREPARED STATBENT OF JAES M, M PMni..

Mr. Chairman, members of the Subcommitteet my name is James 1N'

t4cPartlandt and I have been conducting research for several years at

Johns Hopkins University on. the sOcial and educational impacts of

school desegregation* I am pleased to nave the privilege of being

here today. I will summarize some principal findings frov social sci-

ence studies that I believe are relevant to' the legislation being pro-

posed to this Subcommittee on court mandated school desegregation and

I will offer for your consideration some 3f the implications I draw

from these research results for future policy in this area.

There is overwhelming approval of the Ejq[j2 S of desegregated

schooling. All public opinion surveys show a steady increase over the

years in support of this goal, to the point where today the vast

majority of both black and white citizens favor the idea that white

and black students should go to the same schools (Smitht 1981).

At the same time, citizens appear to tnink about busing for school

desegregation in their own localities in terms of the direct S211 ga

t9!jgtjf as they see them (McClendon and Pestello, 1979). In this

calculation, it is often easy to understand the immediate and obvious

costs, such as extra time and expense for student transportation. It

is more difficult to accurately anticipate the kinds of experiences

students will have within an actual racially mixed school. And It is

especially hard to get'a true expectation of the ways desegregated

schooling Is likely to change student outcomes or to influence stu-

dents' abilities to build a successful adilt career.

Recent research provides a more clear, correct and-comprehensive

picture of student experiences in racially vixed schools and of the

effects of attendance at desegregated schools on a wide r nge of-

Important student outcomes. While early desegregation'research was

able to look at only a few outcomes with limited datat soc.ldl science

research in recent years has been able to address the following more

complex and important questions:

1. What are both the is!!!2glt2 dn d299 CHO u ffn of attendance

-at desegregated schools?
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2. What are these effects in the average 2E t ZSja desegregated

school? what kind of balanced picture emerges 4hen we combine the

best* worse and usual cases?

A
- 3. What are the 2ptimum conditions for beneficial effects from

attendance at desegregated schools? Are techniques and materials

available to create the best conditions in a practical and dependable

way?

4* Which of the beneficial effects of school desegregation may be

accomplished in other ways through alternative educational approaches

and 4hich benefits depend directly upon student experiences in

racially mixed schools?

jrnnedjgt2 Stfa Outcomes

Students* academic achievement and racial attitudes are the j9dj-

ate outcomes of desegregated schooling that have received the most

Research shows that jn the tyical' cast school desegr agat ion

results in im2rovod academic test Durformance bX minori&X students

with no decrease in white student test scores, 3nd more D3sitive

racial attitudes of both black and 4hite students. These conclusions

ire based on recent studies that have improved upon previous research

by using relevant nationwide information covering a aore representa-

tive range of conditions. in the case of academic achievement, 93

separate studies were examined and evaluated for their scientific

merit before arriving at general conclusions (Crain and Maharde 1981).

In the case of racial attitudes data wara used from a recent National

Assessment of Educational Progress that provides a representative sam-

ole of students arid schools from all, parts of the country (Scott and

McPartlande 1979). In both cases the data indicate that student

experiences In the typical desegregated school result in positive out-

comes in achievement for minority students and in race relations for

all students.

These positive benefits are especially strong and dependable under

specific conditions of school desegregation. The positive minority

student academic achievement gains are particularly large and consis-
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tent when their school desegregation experiences begin in the early

elementary grades and continue through high school (Crain and Maharde

1981). The positive impacts on both black and white students' willing-

ness. and ability to interact successfully with members of the opposite

race are most effectively develooed when the-ir desegregated schools

use instructional approaches that emphasize students working together

in the classroom on cooperative learning goals (Slavin and Madden,

1980). These classroom techniques, including a set of approaches known

as "Student team Learning", are now widely available with practical

and Inexpensive materials, and have been Successfully implemented in

hundreds of desegregated schools in all parts of the nation (Holli-

field and Slavin, 1981)e

In addition to the improved studies of immediate student outcomes,

recent social research has been extended to consider potential long:

teEm outcomes of school desegregation. This work establishes a broader

rationale for school desegregation policies. Instead of tninking only

about how school desegregation may benefit individuals, by increasing

student test scores or reducing prejudice, we must also consider hod

desegregation contributes to the structure of fair 0o2otunties in

adult life. We are-finding out hod the racial isolation in present day

American education is delaying progress on the national problems of

the continuation of race and sex inequalities in adult career success

and the perpetuation of segregation in American communities and insti-

tutions.

The.usual social science explanations for these problems have con-

centrated on differences in educational skills and personal resources

held by race and sex subgroups. or on the problems of overt discrimi-

nation in housing and labor markets. This nation, has indeed made major

steps foward in reducing race and sex gaps in educational skills and

credentials and in elminating intentional discrimination against

minorities. But these steps have not produced the expected improve-

ments in income disparities and racial segregation of communities and

institutions. It is apparent that public policies that concentrate
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only on improving the quality of scnooling and reducing intenti6nal

discrimination will be limited in- their effectiveness for solving the

continuing income inequalities and segregation problems in adult life.

Recent research has suggested that public policies to encourage school

desegregation can help to address --some of the underlying conditions of

income inequalities and adult segregation that are difficult to pene-

trate in any other way.

Research has indicated that school dese a Ga Rro2vId fairer

2S211 SM gf9rtunVitlest t [2bj~j redu~n gin ont structural and

g2tjO219gj~al barriers to faiC 299l& co2jijgr0.

To understand the sources of race and sex inequalities in employ-

ment and income# we need to go beyond the explanations that focus only

on intentional discrimination and the quality of schooling for Job

preparation. To be sure* the elimination of overt discrimination and

unequal schooling remain important national priorities. But serious

race and sex inequalities will remain aftar these problems are solved

unless we also find ways to deal with specific exclusionary barriers

that unfairly restrict the career opportunities of minorities.

There is growing evidence of the importance of systemic exclusion-

ary processes that inhibit qualified minority group individuals from

ever appearing in the first place as applicants for desirable posi-

tions, due to their position in society as members of a racial or eth-

nic minority. Although these processes' may not be created Intention-

ally, they nonetheless channel minorities in less promising career

directions, exclude minorities from avenues of access used by other

groups# and create burdens that foreclose minori-tias' consideration of

potential opportunities (McPartlind and Crain, L99o). I ill list

three examples of harriers to equal opportunities and describe how

school desegregation is related to these issues.

First, minorities continue to be overrepresented in a restricted

range of types of occupations and these so-called "traditional"

fields of work offer less Income payoff for each additional year of

eduactional attainment than other occupational fields where minorities

are underrepresented (see, for example. Gottfredsont 1978a; Kallenberg

and Sorensen. 1979). As a Congressional BJdget Office study (1977)
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concluded: "Before the large part of the overall (racial) income dis-

parities is removed, the occupationaNl distributions, and part-icularly

the distributions within subcategories of tne major occupational

groups* must be equalized."

School desegregation appears to oe an effective way to encourage a

more rapid movement of minorities into the nontraditional fields that

have frequently been closed to them in the past. The school years are

especially important for developing career goals. Research shows that

racial differences in occupational choices first occur during the Jun-

lor and senior high school ages (Gottfredson, 1978b)o Another study

indicates that black males who had attended de.egregited high schools

were more likely to wiud up in nontraditional mdinstream careers in

sales* crafts and the professions than those who had attended segre-

gated schools (Crain* 1970).

Second good Jobs are often found through the use of informal net-

works of information, contacts and sponsorship which appear to be

less accessible to minorities in segregated environments. Recruitment,

hiribgt and promotion prcatices of firms often use important' social

networks to locate and evaluate candidates. Unless minorities are tied

into these networks they may rarely be "in the right place at the

right time" to become applicants for promising positions (Rossi et

al, 1974)o Some evidence exists that school desegregation opens

fairer access to useful networks of information contacts, referrals

and sponsorship, and thus contributes to nore equal opportunities for

career success (Crain and Weisman, 1972; 4cPartland and Braddock,

1981).

Third, the perception of opportunities creates the psychological
A

conditions through which an individual -approaches the labor market.

When an individual expects to face discrimination in a career line or.

in a firm -- even if this expectation Is incorrect, out-of-date, or

overstated -- it is unlikely that the individual will bother to

explore many possibTiles in that area. On the other hand, an indivi-

dual who begins with a strong sense of opportunity can draw upon this

strength to build a craeer in a wide range of areas. Repeated studies

have shown that blacks and other minorities have a muc4 lower sense of
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opportunity than whites, and feel less personal control over their own

destinies (Coleman et al.t 1966). Wnille this often reflects the reali-

ties of differences in employment opportinitiest research also indi-

cates that school desegregation serves to reduce the racial gaps in

perception of opportunities. Minority students who graduate from

desegregated schools have been found to fael a jreater sense of con-

trol over their oon fate and a more positive sense of opportunity,

Research also suggests that students' school dsegregatioi experiences

directly improve these perceptions# and ti.t-uograding the quality of

schooling in a se reqated'sotting would not have the same impact

(Coleman et al., 1966; McPartlando 1968),

Thust there is a growing awareness of important structural and osy-

chological barriers to fair competition that continue to inhioit the

progress of minorities# and a growing interest in how school desegre-

gation can assist with these problems. Research indicates that it will

not be sufficient to depend upon policies for i.rovinq school quality

or eliminating overt discrimination to deal with these issues. On the

other hand school desegregation appears to be an important mechanism

for reducing specific exclusionary barriers that contribute to race
A

and sex inequalities in employment and income.

Research has indicated tnat present day student experiences in

desegrgated schools lal the foundation for a natural reduc&on of

segregatio In adult life and in future generations,

We know that continuing racial segregad.ion in adult life cannot be

adequately explained by racial differences irlAeconomic or educational

resources. The racial segregation of neighborhoods i iot primarily

caused by racial differences in economic resources available to 6V:tn .

housing in different localities (Taeuber and Taeuoerv 1965), Blacks

and women continue to oe concentrated in a restricted range of occupa-

tionst which cannot be accounted for by differences in the educational

requirements of different joos and the educational resources held by

different groups (Congressional Budget Office, 1917; Dawkins et al.t

1980). And, the racial separation of enrollments in college today and

racial differences in major fields of study In college are only par-

tially due to differences in studant'qualifications for admission
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(Yhomas, 1961). In each of these major adult institutions, after we

account for racial differences in- relevant personal resources. we find

that forces of social inertia impede the breakdown of racial segrega-

tion in adult life.

Ooclal science studies show that segregation teids to oe oerpetu-

ated across stages of the life cycle and across institutions, so that

students from segregated schools are more likely to be found later in

life in segregated collegeS, neighborhood and places of work whilee

students who had attended desegregated elementary and secondary

schools are more likely to choose to live in desegregated neighbor-

hoods, to enter desegregated occupations and firms, and to %end their

own children to desegregated schools.

The research showing how elementary and secondary school desegrega-

tion contributes to desegregation in adult life is based on analyses

of national data sources that provide information on the same indivi-

duals at several points in their life cycle. The first studies showing

that black and white graduates of desegregated schools are more likely

to live as adults in desegregated neighborhoods and to have children

in desegregated schools, used a representative sample of adults that

included data on-their earlier experiences in segregated or desegre-

gated schools (U.S. Commision on Civil Rights* 1967). Recent over-

time data on high school graduates was used to show how elementary and

secondary school desegregation influences black students to enroll in

desegregated colleges (Braddock, 1980; Braddock and McPartland, 1981).

Other recent studies that followed up black college students show how

earlier experience in desegregated elementary and secondary schools is

positively related to employment in desegregated 'work groups and to

the development of racially mixed adult friendship groups (Green,

1981)6

Thus, there are impressive indications from social science research

that student experiences today in desegregated elementary and secon-

dary schools represent an effective investment towards the future

desegregation of adult communities and institutions., In this sense,

policies to continue and expand the opportunities for students to pur-

sue their education in desegregated schools can be expected to result
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in more naturally desgregated labor markets, neighborhoods and school

in the future.

.rnplications for Future Desegfrqeation Policies

In my view, the most important unanswered question is not whether

student experiences in desegregated schools usually result in desira-

ble outcomes: the research evidence is impressive that students who

graduate from racially mixed schools often are better prepared for

adult roles and will encounter fairer career opportunities and less

segregation in their adult lives. Indeed, it is doubtful that many

important beneficial outcomes of school desegregation experiences can

be achieved through other policies such as improvement of school qual-

ity or elimination of overt discrimination. For example, school

desegregation may be a necessary ingredient to open up fairer career

opportunities, to penetrate barriers to adult neighborhood desegrega-

tion, and for students to develop skills at working successfully in

knowledge about how to establish the best conditions in a desegregated

school to obtdi'n the desirable outcomes.

A more problematic issue is how to expand the oprtunities for

more students to pursue their education ii a desegregated school.

especially given the current demographic and political realities that

find many black students concentrated in predominantly black city

school districts and many white students :oncentrated in predominantly

white suburban school districts.

AS with most complex practical q.Jestions, we will probably need a

variety of approaches to be used in different localities to address

the problems. In some localities, carefully constructed studeii-reas-

signment programs can be effective and I believe this option must

remain, especially as a remedy for proven constitutional violations.

In other localities, sensible programs fir cross-district desegrega-

tion may effectively take advantage of student spaces thac have become

available in suburban districts due to deCl" ing enrollmentst or spe-

cialized instructional programs may be established to be shared by

neighboring districts. Experienced educators could be expected to

develop a wide variety of other worthwhile alternatives out unfortu-
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nately, at this time, few cross-district alternatives for desegrega-

tion have been designed and evaluated. Because the difficulties of

working across jurisdictions and funding limitations for new programs

are partly to blame for this situation, new legislation would be very

worthwhile to encourage and support progress in cross-district school

desegregation.

I/ In view of the potential benefits for students and' for our nation

of further school desegregation. I believe we need more. not fewer.

available approaches to meet the variety af circumstances in different

localities. I also believe that, with an appropriate emphasis on how

effective -school desegregation is linked to goals of equal opportuni-

ties and community development, public acceptance will exist for a

variety of programs to extend the opportunities for further school

desegregation.
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Senator EASr. Dr. Farley?

STATEMENT OF PROF. REYNOLDS FARLEY, POPULATION STUD.
IES CENTER, UNIVERSITY OF MICHIGAN, ANN ARBOR, MICH.

Mr. FARLY. Thank you very much, Senator East, for the oppor-
tunity to testify.

I am a demographer at the University of Michigan's Population
Study Center. Most of my work has described racial differences in
the United States. Most recently, I have looked at the question of
school integration and white flight as it may occur when schools
are integrated.

I would like to speak to three of the findings stated in this bill.
The first finding contends that the assignment of students to

school on the basis of race leads to a greater separation of the
races. Stated differently, this is the argument that busing leads to
greater residential segregation.

I think there is no convincing evidence to support-that finding.
Racial segregation in cities of the United States existed long before
there was any effort to integrate schools.

We have excellent histories of the development of black ghettos
in Northern cities, and some Southern cities. They all stress that
long before the depression decade, a variety of forces brought about
high levels of segregation.

Similar to European immigrant groups, the blacks-who came to
cities lived in a limited area. Unlike the European immigrant
groups, blacks remained concentrated in one area and levels of
residential segregation remained very high.

Thirty to fifty years ago, you would not find very many racially
mixed areas in cities, just as is the case today.

Rather than exacerbating residential segregation, there is -some
limited evidence that school integration may lead to lower levels of
residential segregation. That is, people select a place to live, at
least partially, on the basis of the schools in that area.

In most metropolitan areas, neighborhoods are color-coded so
that realtors, bankers, and prospective home buyers know which
areas are appropriate for whites and which are appropriate for
blacks. Schools help in making that color identification.Certainly it is going to take a thorough analysis of lastyear's
census data, but there are several studies from Charlotte, St. Pe-
tersburg, and a number of other locations in which the schools
were integrated by court order.

There is at least limited evidence that residential segregation
decreased after the schools were integrated.

The second finding in this bill suggests that racial imbalances in
public schools are often the result of economic and sociologic fac-
tors rather than past discrimination by public officials.

This implies that schools are segregated because blacks and
whites live in different areas. It further suggests that the reason
there is residential segregation is that blacks typically earn less
and have fewer assets than whites.

Economic factors do not explain racial residential segregation.
They play no more than a minor role in explaining why blacks and
whites live in different areas and why whites generally live in the
suburbs and blacks are often in the central cities.
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Cities in the United States are much more segregated by race
than they are by economic status or by ethnicity. If you think
about it or a minute, in almost all cities, one recognizes that well-
to-do blacks live in a very different area than equally prosperous
whites and poor blacks typically live in a different area than poor
whites.

If people were distributed on the basis of income rather than the
basis of skin color, there would be a great deal of residential
integration in the cities of the United States.

There is a third issue which emerges from several of the findings
and perhaps is directly mentioned in the first finding in this bill.
This concerns the issue of white flight.

We often read press reports which suggest that school integra-
tion is one of the primary causes of the decline in white enroll-
ments in central city schools and one of the chief causes of the
racial transition which has occurred in large cities. There is no
doubt that white enrollments have fallen sharply in many cities.
The changing racial composition of public city schools, however, is
not exclusively or primarily the result of school integration.

To be certain, demographic studies of white flight demonstrate
that when an extensive integration plan is implemented, there is
often an unusual decline in white enrollment. Many-and in some
cases, it is less than many-of the white students who are assigned
to formerly black schools in black neighborhoods do not show up in
those public schools. This incremental lossof whites at the time of
integration, however, is generally small compared to the long-term
declines in white enrollments in central city schools. These come
about because-of demographic trends.

We have had sharp decreases in fertility rates. Since the end of
World War II, whites have been leaving cities and, more recently,
leaving metropolitan areas, to go to outlying rural areas. Those
basic trends account for the changing racial composition of central
cities and their schools.

To be certain, in recent years there have been major controver-
sies about school integration in Boston and Los Angeles, and there
have been unusual losses of whites as Michael Ross mentions. I
think he is incomplete in discussing the Los Angeles situation,
since it was a very small fraction of the white students who were
bused into largely black areas. There was a loss there, but that was
a small fraction of the total white population.

In cities such as Chicago, New York, and Washington, there has
never been extensive busing for integration. White enrollment in
those cities has fallen off just about as rapidly as in such cities as

.. Detroit, Boston, and Los Angeles.
It would be interesting to hear Michael Ross' comments about

white enrollment trends in several of the Southerndistricts where
there has been very extensive court-ordered integration through
the use of busing. Between 1969 and 1971 in the Charlotte, Meck-
lenberg County area and in Winston-Salem, the Forsythe County
area, there was a relatively small change in white enrollment
which could be attributed to integration. This suggests there was a
loss in some cities but not in other cities.

Even if this bill is adopted and even if the courts were to decide
that present integration plans should be dismantled, there is very

82-289 0-82---16
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little chance that white enrollments will stabilize. The long-run
demographic trends toward smaller enrollments in central city
schools are likely to have an effect into the future. It does not take
a research grant to know that there is a high degree of residential
polarization in our society. The radio stations which play soul
music have a song which very aptly describes this: chocolate city,
vanilla suburbs.

When courts find that children have been denied their rights for
equal opportunities in education, they must effect a remedy, taking
into account the racial polarization which exists in most metropoli-
tan areas. In many situations, it would seem that children in the
past have been assigned to schools so as to maximize or increase
segregation. Perhaps in such cases, the only way to remedy these
constitutional violations and to provide equal opoportunities is to
reassign students. -This would seem to be prohibited by this bill.

Thank you very much.
Senator EAST. Thank you, sir.
[The prepared statement of Professor Farley follows:]
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Thank you very much for the opportunity to testify.

I am a demographer at the University of Michigan's Popula-

tion Studies Center. Most of my research describes the

social and economic differences which distinguish blacks

and whites in the United States. For several years, I have

studied the extent of racial segregation in the public

schools of the Nation's largest cities, whether the integra-

tion of public schools leads to "white flight" and the

relationship of school segregation to residential segregation.

I would like to speak to several of the findings which

are included in this bill, "Neighborhood School Transporta-

tion Relief Act of 1981." First, the initial finding con-

tends that the assignment or transportation of students to

schools on the basis of their race or color leads to a

greater-separation of the races. Stated differently, this

is the argument that busing for purposes of school integration

leads to higher levels of racial residential segregation.

There is no convincing evidence to support this finding.

Racial residential segregation in cities of the United States

emerged long before there were any major controversies about

the integration of public schools. We have excellent his-

tories of the development of black ghettoes and racial

segregation in such northern cities As Boston 1, Chicago2,

Cleveland3 , Detroit4 , New York5 , and Philadelphia6 and

Atlanta7 and Washington8 in the South. They all stress that

long before the Depression decade a variety of factors

including real estate practices, municipal ordinances,

Supreme Court decisions and even violence made it extremely

difficult or impossible for blacks to live in white neigh-

Note.--Footnotes appear at end of the statement.
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borhoods. Similar to European ethnic groups, the firsL

black migrants to arrive in northern cities were concentrated

into one area. However, blacks and European migrants

differed in what happened thereafter. Over time, ethnic

groups dispersed themselves throughout the city and their

isolation from the native white population decreased.
9

Blacks, on the other hand, remained isolated from whites and

thus levels of racial residential segregation remained very

high. Thirty, forty or fifty years ago it was just about

as difficult to find racially mixed neighborhoods in cities

10as it is now. It is erroneous to assume that busing for

school integration is the major cause of the racial resi-

dential segregation which typifies this Nation's metropolises.

/ Rather than exacerbating residential segregation, there

is some evidence that school integration may lead to de-

creases in racial residential segregation. That is, people

select a place to live at least partially on the basis of

the schools in that area. In most metropolitan areas,

neighborhoods are color coded so that realtors, bankers,

municipal officials and prospective home buyers know very

well which areas are appropriate for blacks and which are

appropriate for whites. Public schools are used to assist

in the racial coding of neighborhoods. If the public

school system is thoroughly segregated by race, prospective

buyers can easily select racially isolated areas thereby

maintaining or increasing racial residential segregation.

A thorough investigation of this topic awaits release

of detailed data from last year's census. However, a number

of studies have been carried out in locations where the

public schools were integrated, usually by court order. These

places include Charlotte, St. Petersburg, Louisville,

Greenville in South Carolina and Riverside and San Bernadino
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in California. They suggest that racial residential segre--

gation decreased, rather than increased, after the public

schools were integrated.
12

I wish to be careful when asserting that public school

integration leads to residential integration. There are

more than 15,000 school districts in this country and 318

metropolitan areas. Not all integration orders have been

successful and undoubtedly one can find areas in which school

integration was followed by a rise rather than a decline in

residential segregation.

The second finding in the "Neighborhood School Trans-

portation Relief Act of 1981" implies that racial and ethnic

imbalances in public schools are the result of economic

factors. I believe this is the contention that schools are

racially imbalanced because whites and blacks live in

different areas and that this residential segregation comes

about because blacks typically earn less money and hold

fewer assets than whites.

Economic factors do not account for racial residential

segregation. They play no more than a minor role in explain-

ing why blacks and whites live in different areas of the city

or why whites are very much more likely than blacks to live

in suburban rings.13 The histories of urban America lucidly

point out that racial residential segregation did not come

about because of the unrestrained operation of a color-blind

housing market. Rather, a variety of decisions were made

and policies were developed to designate some neighborhoods

for blacks and others for whites. As an outcome, cities in

the United States are much more segregated by race than they

are by economic status or by ethnicity.14  If one thinks

about it for a moment, you realize that well-to-do whites
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and equally prosperous blacks generally do not share the

same residential areas. Similarly poor blacks and poor whites

tend to live in different areas. If people were residen-

tially distributed on the basis of their income rather than

on the basis of their skin color, most areas would have

numerous black and numerous white residents. Central cities

would have many more whites and suburban rings would be

racially integrated. In such a circumstance, it would be

unnecessary to assign students or transport them away from

their neighborhoods to protect their constitutional rights.

There is-a third issue which appears in the findings

section of this bill. Although it is not explicitly stated,

several of the findings imply that if court-ordered school

integration had not taken place, central city public schools

would now be very different than they are. Quite often we

read reports in the press which suggest that school integra-

tion is the primary cause of the decline in white enrollment

in central city schools and one of the chief causes of the

racial transition which occurred in large cities.

There is no doubt that white enrollments have fallen

sharply in many cities. As a result, whites now represent

a small fraction of the enrollment in these places. By the

fall of 1978, only one public school student in 25 in

Washington was a non-Spanish white. In Atlanta, about one

in 10 was white, in San Antonio, Detroit and New Orleans,

about one student in seven was white while in Chicago, Houston,

New York and Los Angeles, whites made up about one-quarter of

the enrollment.
15

The changing racial composition of central city public

schools is not exclusively or primarily the result of school

integration. To be certain, demographic studies of "white
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flight" demonstrate that when an extensive integration plan

is implemented, there is often an unusually large decline in

16white enrollment. Some--perhaps many--of the white students

who are scheduled for busing into predominately black schools

in black neighborhoods quit the public school system. Tbs

incremental loss of whites, however, is small compared to

the-decreases in white enrollment which come about because

of declining fertility rates, the aging of the white popula-

tion in most cities and the migration of many whites away

from cities. That is, throughout the post World War II era,

whites have moved from central cities to suburban rings.
17

In the 1970s, a new pattern developed as many people left the

large metropolitan areas and moved to rural locations 1n the

Ozarks, in Appalachia or in upper Michigan.

Long run demographic trends--declines in fertility, the

shifting distribution of whites and the very rapid growth of

the Spanish population--rather than school integration

account for the changing racial composition of central city

public schools. Racial integration played some role in

certain cities but it has generally been a limited role.

Perhaps this can be illustrated by looking at change in white

enrollments in the public schools of different types of cities.

In recent years, there have been major controversies

- about school integration in Boston, Detroit and Los Angeles.

In each of these cities, courts eventually ordered the busing

of students to achieve integration. Between 1967 and 1978,

white enrollment fell by 55 percent in Bbston, by 74 percent

in Detroit and by 54 percent in Los Angeles. Nationally,

white enrollment in public schools dropped by only 7 percent,

so we find that places with court-ordered busing lost

unusually large fractions of their white enrollments.
18
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In such cities as Chicago, New York, Washington and

Atlanta, very few--if any--children were reassigned and bused

to achieve integration. Nevertheless white enrollments in

these cities fell rapidly in this same span; a drop of 56

percent in Chicago, 46 percent in New York, 62 percent in

Washington and 84 percent in Atlanta.

The national trend toward smaller white populations in

the largest cities is evident both in places with court-

ordered reassignments and in cities without them. Even if

there are-no new court orders for school integration and if

present integration programs were terminated, the long run

demographic trends will persist and white enrollments in most

central cities will decline.

Within the last 35 years there has been a major effort

to end unconstitutional racial segregation in public schools.

Those who have worked with school boards or entered the

courts seeking equal opportunities can point to spectacular

achievements. Throughout the South there are metropolitan

areas where-schools were desegregated with the loss of few

white students and where integrated schools have operated

harmoniously for a decade. In many small and medium-sized

cities in all regions, the dual school system was dismantled

and black and white children now attend the same schools

where they are taught by an integrated staff.

The litigants who sought civil rights must, however,

also admit some spectacular failures. In many of the Nation's

largest cities, racial segregation in the public.schools is

now as great as it was a decade ago and, perhaps, as great

as t-t was 27 years ago when the Brown decision was given.

It does not take an expensive research grant to know that,

just as the Kerner Commission reported in the late 1960s,
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racial polarization is common within the Nation's largest

metropolises. Black and Spanish residents are most often

found in the central city and within a few suburban enclaves

while whites typically live in the suburban ring. The soul

music radio stations play a song which aptly describes this

polarization; that is, Chocolate City, Vanilla Suburbs.

When courts find that children have been denied their

rights for equal opportunities in education, they must effect

a remedy taking into account the racial polarization which

exists in most metropolises. There is no single type of

school segregation nor is there any one remedy which is ideal

for all locations. In some areas, redrawing attendance zones,

developing magnet schools or even using voluntary plans may

mitigate segregation. However, in many locations children

have been assigned to public schools so as to perpetuate

racial segregation. Assigning children to other schools and

providing them with transportation may be the only feasible

way to end such segregation. If enacted, the "Neighborhood

School Transportation Relief Act of 1981" will greatly con-

strain the ability of courts to provide equal opportunities.
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Senator EAsr. I would like to make a few generalizations based
upon all the testimony. Then I would invite a response or two from
any of you who feel pressed or interested in responding. I think
most of you had the benefit of the earlier panel also, so that we can
begin to piece together a whole here.

I would like to make several observations on this matter of
alternatives to lower Federal court-ordered busing to achieve racial
balance. I think it has been brought out here this morning that
there are voluntary options in terms of inducements-magnet
schools and, frankly, even evolution and choice-which over time
will continue to bring about desegregation in American society-
perhaps not at the pace that given individuals would like but
ceritainl the momentum has been there.

Also r would argue, as an alternative in terms of compulsion,
that this bill of course would leave local school boards free- to
compel busing if they wished to do so. It would leave State courts
the power to compel busing if they wished to. Also, I would note it
would leave lower Federal courts with the power to supervise, for
example, or look at school district lines that is, where it could be
shown those were being designed with a calculated pattern to lock
in segregation. It could look at funding of schools; it could look at
placement of schools.

To get back to my earlier-remark, all it is eliminating-and some
might say that is a great deal, but putting it in focus here-is the
court-ordered busing for purposes of achieving racial balance.
Frankly, it is the busing issue that is primarily at stake here. More
particularly as has been brought out, and which I would like to
stress, it is the coercive mandatory aspect of it.

As Dr. Clotfelter, I think, has very properly pointed out, one can
produce figures and statistics on this sort of problem. They are
useful and valuable, but they do not necessarily tell you what your
policy answer ought to be. As a matter of democratic political
theory, how far can you go in coercing the population of the
country or of a State or an area or community where there is 0ust
implacable opposition to it-be it black, white, or both or for w at-
ever reasons.

I am not saying I have an easy answer to it, but there are limits
in a democratic society and representative government as to how
far you can coerce the citizenry. We will continue to hear, and
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properly so, figures and statistics on this problem. Interestingly,
the statistics and polls will show you the American people over-
whelmingly-black and white-are opposed to Federal court-or-
dered busing.

Frankly, they are opposed to what many look upon as judicial
tyranny in this and other areas. I am not saying that suggests
what the answer is.

Coming, if you will, from the policymaking legislative elective
political arena, I can -report to scholars and bureaucrats and judges
that out there in the real world of democratic politics-black and
white-what we are talking about here does not enjoy much wide
currency or support. At some point in the formulation of policy I
think that has to be confronted by those who are not directly
accountable in the policymaking legislative arena. What response
do you give to us who must live in a real world of real sentiment
and real conviction. What are the limits of coercion I guess is what
I am asking in a democratic society in something as fundamental
to the community as this is.

Having been a political and social scientist and lawyer by train-
ing, I sometimes wonder whether we in the social sciences are not
often trying to take techniques and methods which are quite appro-
priate in the natural sciences and trying to make them applicable
to people and humans. It is treacherous water. I think it narrows
the focus and sometimes one loses sight of what one is doing.

One is dealing with people-individuals, families, and communi-
ties. One is not dealing with a beast of burden. One is not dealing
with cattle, pigs, and chickens. One is dealing with people and all
the complexity that suggests-communities, people, values, and co-
ercion.Again, I might refer to Burke or someone of his kind. I am
just throwing out some of these things to suggest the enormous
complexity of it from the standpoint of someone who is in the
political arena.

It does not yield up its mystery or solution easily to elitists-and
I use it in a neutral sense-either in the courts or the bureaucracy
or frankly in the academy who seem to be thinking of people as
artifacts and as things to be arranged. I can imagine what some of
.our more distinguished and realistic political theorists of the West-
ern world would say at hearing this sort of thing. I think they
would be somewhat appalled at people who were serious students-
and I am not talking about you, gentlemen; I am talking about the
whole question-that serious students of humankind would not be

-... able to see the total complexity of this, in terms of what we are
trying to do by coercing people into patterns of life in a democratic
society_ and a _representative government that they find-wholly
alien and unacceptable.

I would think that we need more studies, perhaps, by social
scientists as to how those who must work out in the real world of
democratic politics might deal with this. It is not enough simply to
say: Why do you not try to lead? You can only lead-people so far in
the things they find repugnant. On the other hand, you simply
cannot counsel to yield to elitist edicts. They find that unaccepta-
ble.

We grapple in a very different world. It does not lend itself easily
to statistics -and to elitist evaluations in judgment and edicts. I
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think it is one of the reasons why, because there has been so little
legislative contribution to this very fundamental policy question,
that we find ourselves in this tangled web and, frankly, one of the
reasons why it is here before the U.S. Congress and the Judiciary
Committee.

Let me end on this question, because I have really responded-
just to let you have some sense of my feeling on this which I hope
is helpful to you, and at least it is helpful to me to somewhat get
my thinking organized-and that is what you are here for-to help
us all get our thinking organized or to get it a little more firmly in
focus.

What are the limits of coercion on something like this in a
democratic society?

Mr. MCPARTLmD. May I just comment about the public attitude,
as you describe it. To add to your facts on the polls that you quite
correctly say do oppose busing in this country, contrast that with
two other facts. One is that the same polls show the great support
of the principle of black and white students going to the same
school.

Much of the withdrawal that may be due, in certain situations,
to desegregation orders occurs before the parents and children ever
experience the schools themselves. I am saying that it is a publicinformation problem in a way. The expectations of what is ordered
as a court remedy sometimes guide the behavior more than the

- actual, reality.
If it could somehow ask the parents and children to try it for a

week, I think the public misinformation would be a much less
serious problem. In part, what the public sees as coercion is a
misperception. It is an anticipation of-a situation that in reality
does not exist or where they would not find the horrors that they
expect.

Mr. Ross. I would like to comment on two issues.
One is that I do count people in my research. We have the only

research that has looked at individual families and their response
to court-ordered school desegregation over a 3-year period in L6s
Angeles and 6 years in Boston.

Their response is extremely complex. You will find families with
one child in a district school and one child in a magnet school and
one child in a parochial school. It will rotate them around in a way
to avoid a choice of a school which they do not feel is appropriate.
This is where I come to my conclusions that the limits have been
demonstrated.

In contrast to the surveys in Professor McPartland's studies, I
have looked at what the parents -actually do-not what they say
they want to do. Approximately 60 to 70 percent of them will find a
way to avoid or evade a mandatory reassignment. It does not
necessarily have to do with going to minority schools. In-Los An e-
les, the no-show rate at other white schools is equally as high. Te
survey data in Los Angeles has testified to this.

The most important question that distinguished parents who
complied or evaded was the response to the question: What would
the do if they were assigned to another school mandatorily in a
white neighborhood and not a black neighborhood? It is on the
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basis of strong evidence that it is purely the mandatory component
of it that is responsible for the withdrawal.

At the same time, the response and creative adaptation these
parents show--

You can emerge that type of response into some more flexible
policies and obtain reasonable desegregation.

Mr. CLOTFLTER. I will not attempt to answer the very hard
sincere question that you have posed, any more than I would in my
role as a citizen.

In my role iis an economist on this panel, I would just throw out
one counter-consideration. Again, I do not have the answer to it.
What happens to the children in Raleigh and Wake County who
appear to be engaged in a cooperative and successful integration
scheme in which racial isolation has been dramatically reduced
from 1970? There is no white flight that one could measure.

If a bill were to have the effect, intended nor not, to dismantle
some of the desegregation that has been built up, what is going to
happen to the children who were previously in isolated situations.
It is a difficult question on both sides.

Senator EAST. That is true, and I appreciate that.
However, it-seems that some of the argument here, based upon

the idea of coercion, ultimately falls back on this rationale-though
it is not quite expressed as such, it is implicit-that man is a
resilient creature and learns to accept and live with that which it
did not want originally, it still does not like, and would prefer to be
rid of. However, it makes the best of an unwanted situation. Some-
times that is offered as evidence that this works and is ultimately
accepted. I would offer it rather as evidence of acquiescence in
something over which one can no longer obtain control or one no
longer has control. You yield to it.

I was interested to know from the earlier testimony that Dr.
Hawley acknowledged that he agreed with No. 5 here to the extent
that it undermines community support for public education. That
is somewhat of angling in on a point I have been making about this
matter of the-

[Pause.]
Senator EAST. This is the only institution outside of high school

which works on a bell system. [Laughter.]
People who are visiting wonder what is wrong with us. You are

right; I sometimes wonder too. When the bells start ringing, life
stops. We lose our train of thought, and maybe that is just as well.
[Laughter.] Everyone is spared.

As I recall, I was pursuing this line that people will yield and
will acquiesce and man is resilient. Hence, they endure it. Then I
was pointing to this matter of community. Dr. Hawley indicated
that it undermines community support for public education-an
interesting observation for even he, who is probably at the moment
one of the better-recognized supporters. I saw him on Dational
television the other day on this matter of the benefits of integra-
tion. So much orthis seems to assume that you -are coercing and
forcing and that it does go contrary to many strongly felt commu-
nity sentiments-even to the point of undermining support for the
local community.
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I find that there does not seem to be quite the sensitivity to the
implications in democratic political theory and ultimately in erod-
ing away public confidence in it and eroding away public confi-
dence in its local institutions, even though people may endure it
and even though you may be able to isolate and verify certain
benefits of some kind-be it black or white or whatever.

I do not wish to sound evasive about it or unwilling to look at
facts. I simply fimd in something as complex as man and communi-
ty, that facts can only take you so far. Then you have to fall back
on your general understanding of the nature of man and your
general understanding of the nature of community and as a matter
of social science, a profound appreciation of the infinite number of
variables at work in the human social equation that we simply
cannot isolate and weigh.

The moment we pick out one and focus on it and give it our
exclusive preoccupation, it gives the appearance of science-be it
achievement or whatever.

Actually, one senses, I think in the very true fundamental sense
of science, perhaps in the classical Greek, that it is scientism. You
are really not being very scientific because you have lost perspec-
tive on the whole of this thing which is enormously complex and
intricate.

I have often felt that the issue of mandatory busing brings a very
fundamental problem of the student of social science and one in
the practical political arena into very sharp focus.

Your testimony this morning, and now into the afternoon, I
appreciate. It has been very useful, and I regret, as always, that
our time is so limited. You have all made excellent contributions.
They will be a part of the record. This is really just the beginning
of the dialog, I am sure.

Tomorrow we will be turning our attention to the constitutional
implications of this, over which we shall promptly find reasonable
minds also will differ. That is what makes the world of democratic
politics go round, I suppose.

Unless one of you gentlemen has a pressing final point you
would like to make-I did not want to have to end solely on my\
observation-maybe someone would have a final brief point they\
would like to make, feeling that maybe we have left something out.

[No response.]
Again, I thank you for coming.
Mr. Ross. Thank you.
Mr. Cwr~mmTm. Thank you.
Mr. MCPARTLAD. Thank you.
Mr. FARmLy. Thank you.
Senator EAnS. We shall stand adjourned.
[Whereupon, at 1 p.m., the subcommittee recessed, to reconvene

subject to-cal of the Chair.]
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5110, Dirksen Senate Office Building, Senator John P. East (chair-
man of the subcommittee) presiding.

Present: Senators East and Baucus.
Staff present: James McClellan, chief counsel; James Sullivan

and-Craig Stern, counsels; Ken Kay, minority chief counsel; and
Debbie Freshwater, clerk.

OPENING STATEMENT OF SENATOR JOHN P. EAST
Senator EAST. I would like to call this session to order, please,

and to welcome everybody this morning, including our distin-
guished panelists. I am also delighted to welcome members of the
audience, and my distinguished colleague, Senator Baucus, who is
the ranking minority member of this committee, and it is always a
great pleasure to work with him and his staffon these problems of
mutual concern.

Yesterday we began our hearings on S. 1647. We heard panelists
discussing the educational impact of compulsory busing for pur-
poses of achieving racial balance or proportion. We also heard
differing points of view on the impact on the community.

This morning we are turning our attention to the constitutional
implications of this bill or related bills, specifically on this question
of withdrawing the jurisdiction of the lower Federal courts to issue
orders requiring busing for purposes of achieving racial balance. S.
1647, there is no question about it, does withdraw the jurisdiction
of lower Federal courts to issue orders requiring busing for pur-
poses of achieving racial balance.

It purports to do that under the authority of Congress in article 3
of the Constitution to create and to eliminate the lower Federal
courts. Implicit in that broad and sweeping authority is the power
to define the jurisdiction of the lower Federal courts.

I would like to point out as an obvious subscriber to the bill that
we are certainly willing via the hearings to get all perspectives,
and ultimately a bill will have to be fashioned or designed that
would suit a majority of the members of this subcommittee, assum-
ing we will report out something, and certainly ultimately the bill
would have to suit a majority of the members of the Judiciary
Committee and ultimately the U.S. Senate. Therefore, no one is
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here trying to force something that would not enjoy some degree of
consensus, at least a majority consensus.

However, it is true that as we move on into this question of the
constitutional matter there are, as there often are in a free society,
differences of opinion over things, including differences of opinion
over constitutional power, whether it exists to begin with; and,
second, always a valid point, whether it would be prudent to exer-
cise it even if you did have it. Therefore, we are very apprecia-
tive-I am, as chairman of this subcommittee-of the great variety
of points of view on this.

Again, as a subscriber to the bill, for perspective I would like to
underscore that what this bill would do would be to withdraw the
jurisdiction of the lower Federal courts on a very slender point,
namely the power to issue orders mandating busing for the pur-
poses of achieving racial balance. It is not designed, nor would I
contend it could in any way, shape, or form be so interpreted to be
more than that.

In short, the jurisdiction and the power of the lower Federal
courts to do anything else in this area of bringing about the imple-
mentation of civil rights of all Americans, be it black, Hispanic, or
whatever, would continue in its full and sweeping course. They
would certainly still enjoy enormous power pertinent to the public
school systems of this country.

What S. 1647 would do, I repeat, is to carve out a slender area of
jurisdiction, namely the power to issue orders requiring compelled

using for the purposes of achieving racial balance. It is that
particular matter that this bill is directed at, and I was attempting
to argue yesterday on its behalf, whatever deficiencies it may have
in it-and many will feel that it does, in terms of what it hops to
accomplish and the method by which it attempts to accomplish it-
I would like to feel at least that it has the virtue, as I noted
yesterday, of being simple and direct without being simplistic, and
responsible in terms of what it hopes to achieve.

I hope that through my initial remarks I have suggested what it
is we are trying to accomplish through the hearings, and I will let
those remarks stand as my opening statement this morning. I
would like to turn to my distinguished colleague for any opening
remarks he would like to make and then we shall turn promptly to
the witnesses.

I would like to remind our witnesses and, of course, ourselves as
well, the panel here, that we do work under severe time restric-
tions and we would appreciate brevity and conciseness on the part
of the panelists to give us your conclusions and the best and most
concise rationale you can give us for those conclusions because
your full statements, as you know, will be a part of the permanent
record.

Unfortunately, this kind of forum does not lend itself to elabo-
rate and detailed examination of statements. It allows us to hear
conclusions and the best possible concise rationale therefor, so that
we can get out of you by your physical presence here questions that
we have. We can always then, and will at our leisure-a word that
one uses around here very advisedly-at our leisure will be able to
look at your whole prepared text.

Senator Baucus, I would be delighted to have your remarks.
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STATEMENT OF SENATOR MAX BAUCUS
Senator BAUCUS. Thank you, Mr. Chairman. I will be very brief.

It would_ probably make most sense if we listen to the witnesses
and have more time so that we can ask questions of the witnesses.

The subject of this hearing is a crucial aspect of the consideraion
of this bill. The issue revolves around the limits of congressional
power as proscribed by the Constitution. Everyone has a different
view as to how far the Congress can and cannot go in the areas of
limiting either court jurisdiction or remedies. I think that all of us
agree that there is a point beyond which Congress cannot constitu-
tionally limit lower Federal court jurisdiction or remedies. The
question obviously is where that point lies.

I think we all, as Members of Congress and as human beings like
to exercise as much power as we possibly can. Of course, when our
Founding Fathers drafted the Constitution they recognized that
very salient and long-lasting part of human nature and set limits
on it.-They set limits on the Congress, they set limits on the
executive branch, as well as on the judiciary.

Nevertheless, we are at that critical point where the judiciary
and the Congress meet. I think it is important that we address the
question of how to limit busing in its proper perspective. That
perspective, I think, is the perspective of what makes sense for the
long-term best interests of our Government and all three of its
branChes. I hope we can keep our focus on this vital institutional
question rather than on a debate of whether or not busing is
proper. I hope that that is the spirit in which we conduct this
hearing.

Senator EAST. Thank you, Senator Baucus.
I then would like to welcome our first panel, made up of four

distinguished- scholars. We subsequently will have a panel of five,
involving distinguished professors and attorneys. We welcome all of
you this morning and appreciate your taking your time from your
very demanding schedules to try to bring a little light to the U.S.
Senate, which is always desperately in need of light, insight,
knowledge, and wisdom.

I will forgo elaborate introductions here because of the time
factor but I would like to underscore, and I have them in detail,
the biographical and professional backgrounds of these gentlemen.
I will simply say for the record, each and every one of them is a
highly diefinguished person in his own right. That accounts for
their being here, and we will not weary you with a long list of their
accomplishments, scholarly and otherwise.

We do welcome this morning Dean William F. Harvey of the
School of Law of Indiana University in Indianapolis, Ind. We wel-
come Prof. Gerald T. Dunne of St. Louis University School of Law
in St. Louis, Mo. We welcome Prof. Burt Neuborne of New York
University School of Law in New York; and we wholeheartedly, of
course, would recommend a fellow North Carolinian, Prof. Daniel
Pollitt, a very distinguished professor and, I might note here, per-
haps somewhat gratuitously, a very well-known and respected
figure in my home State. He is here from the University of North
Carolina at Chapel Hill, the very distinguished university, a part of
our college system in North Carolina. Chapel Hill is well known.
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To be evenhanded, I better not elaborate any further because we
have gentlemen from other distinguished universities.

I welcome you all, gentlemen. What we would like to do, if it
meets with your approval, is to let each of you speak. We will just
go from Mr. Harvey to Professors Dunne, Neuborne, Pollitt, and
then we shall interrogate you as a panel if we might, please.

Again I would remind you of the time restrictions, and we would
appreciate your remarks freely and in extemporaneous fashion, if
that is at all possible, stating what your conclusions are, your
generalizations, and then give us as concisely as you can your
rationale therefore, appreciating that you are not going to be able
to elaborate in the detail that you would like. It gives us an idea of
where you stand, why generally you stand there. Then we are in a
position to begin to press you further on points that are of particu-
lar concern to us.

That kind of format will, I feel, benefit Senator Baucus and
myself the most, and then we may very well have other members
of the subcommittee come in. As you are well aware, there are
many things that go on at one time around here so I feel honored
as chairman that I have my distinguished colleague, who is very
faithful in-attending our hearings, I might note. Frequently you go
to hearings and only the chairman is there. We appreciate his
great interest in these issues and the others we have already taken
up.

Dean Harvey, if you will please begin.

STATEMENT OF DEAN WILLIAM F. HARVEY, SCHOOL OF LAW,
INDIANA UNIVERSITY, INDIANAPOLIS

Dean HARVEY. Thank you, Senator, and thank you for the invita-
tion to appear before your committee this morning. I have submit.
ted a written statement, and I submitted to Mr. Sullivan an errata
sheet on that statement with a couple of corrections which I would
hope will appear in the permanent record.

I perhaps should say that I was the dean of the law school at
Indiana University for 6 years and I have managed to survive that
exercise, and I am happy to be here this morning. Concerning this
bill, I shall attempt to limit -my opening remarks to about 10
minutes which I think is the spirit of your injunction and the
committee's hearing.

It is the case, in my judgment, that the history of racial discrimi-
nation in the United States since 1868 has been the history of the
manipulation of the power of Government to effectuate racial dis-
crimination. That power was first recognized, although not in a
race case, in the Slaughter-House cases in 1873, and the full impact
of that power plus the doctrine of judicial review which became so
prominent at the close of the 19th century eventually did effectu-
ate the program of governmental manipulation of race in almost
every dimension.

It is my judgment that today in these United States we have not
changed an iota. From the beginning of this century, we have
succeeded in transferring the manipulation of governmental power
from the school boards or park boards or municipal boards or State
legislatures into the U.S. district court system.
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I certainly therefore appear in support of the bill which is pend-
ing before the committee and hopefully before the Judiciary Com-
mittee. Today in constitutional litigation under the equal protec-
tion clause, the remedy has become the wrong. Because of this, no
agency of State government has ever engaged in a greater denial of
civil rights under the equal protection clause than certain courts in
the U.S. district court system as constituted in this day.

These courts have replaced the school boards or districts and the
State statutory programs, the use of a Governor's police power, all
in the use of racial criteria or racial discrimination in the denial of
individual rights because of race, in the allocation of public funds
and dollars because of race, and in a denial of a person's right to
equal protection of his rights under the 14th amendment.

Federal court decrees deny on a wholesale basis recognition to
persons, even as that word was the very purpose of the 14th
amendment's adoption in its first section in the equal protection
clause. This is accomplished by converting the word "person" in
the equal protection clause into a class of persons, which class is
usually defined by race.

After that convolution, these courts then conclude that they have
power over that class after they have created the class. I suggest to
the committee that there is no class remedy available in constitu-
tional litigation under the equal protection clause if we are to
honor the language of the amendment, which refers to a person in
a singular form and not to a class of persons, however identified or
refined that class might be.

To the extent that Federal Rule of- Civil Procedure 23 appears to
permit a class remedy, it is in my judgment incofisistent with the
Constitution of the United States and that provision of the 14th
amendment. No Federal court can order a remedy which denies a
constitutional right under the 14th amendment, which is done
when it acts without the express consent of the individual student
affected by the court's decree.

If a school child has been subjected to racial discrimination, then
only that person can request a remedy to the extent of the harm
done or the right denied. We owe, in my judgment, Mr. Chairman
and members of the committee, we owe to schoolchildren at least
as much protection of their rights under the equal protection
clause as we extend generally speaking to arrested persons under
the fourth, fifth, and sixth amendments to the Constitution of the
United States-where, generally, rights are not lost without tbir
known, voluntary relinquishment.

If a Federal bankruptcy court can comprehend lists of assets and
claims of debtors and creditors, then it is not beyond the competen-
cy of a Federal district court to treat persons as individual persons
under the equal protection clause in the 14th amendment, which
means to remove that person from class status and the obliteration
and oblivion which attends class status in those decrees.

I would hope to see that this committee would recommend to the
full committee, and the full committee to the Senate, and that
Congress would adopt a complete bar on the use of race in all
assertions of governmental power, in all governmental programs,
and in all governmental functions, and especially in the judicial
function of the U.S. district court.
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Second, I would recognize that the judicial function, quite con-
trary to some footnotes from the Supreme Court and particularly
in the Fullilove decision, the judicial function is the- very essence of

-goyernmental function and the use of all racial criteria in all
judicial activity of every kind should be barred. This Congress
should effect that legislation.

Additionally, I would urge that the Congress interpret the word
"person" which does appear in the equal protection clause to mean
a person as an individual-because that was precisely what was
intended by Congressman Bingham, Congressman Lawrence, Sena-
tor Trumble, and all of the persons who wrote the 14th amendment
and effected its adoption-as persons and not as classes of persons.
There is no class remedy in constitutional litigation under the 14th
amendment.

Accordingly, I would recommend-although I obviously recognize
that that kind of remedy is being invoked every day, even as we sit
here, but I am speaking of the legitimacy of the remedy and not
the de facto existence of it-I would also urge that the committee
and the Congress withdraw Federal jurisdiction in all 14th amend-
ment school cases and defer those cases into a State court until
these fundamental principles can be established by legislation pur-
suant to article 3 and section 5 of the 14th-amendment.

Now consistent with these remarks, members of the committee, I
have a couple of comments in the prepared text to which I want to
allude. The first is the fact that this bill has been introduced is, in
and of itself, evidence of the continuing conflict which has occurred
in the social and constitutional history of the United States. It is a
conflict which goes to the very center, the foundation of the Ameri-
can Republic, and it has to do with the concept of equality.

That concept is seriously fractured today, and it has been judici-
ally fractured, although a definite philosophy of equality was estab-
lished in both the Declaration of Independence and in the 14th
amendment in 1868. The equality found in the Declaration of
Independence and in the 14th amendment in 1868 was best ex-
plained by Mr. Lincoln in his debates with Senator Douglas.

It means the equality of man in his natural rights, to which all
else-and particularly the functions of Government, whether a
majority vote in a legislature or a derivative function such as
judicial review-is subordinated. No government, no State, and no
court can deny those equal, natural rights of man and remain at
the-same time legitimate.

It was this understanding of equality which alone destroyed the
institution of slavery in the United States. It is this understanding
which was the sheet anchor, as Mr. Lincoln described it, of our
Republic, and it remains that same anchor today.

The concept of equality which is radically derent, however-
and is now plainly embraced by the Supreme Court of the United
States and the Court holds that it informs the 14th amendment-is
a concept in which the equality of persons and the nature of man
is indeed subordinate to the doctrine of popular sovereignty and in
the selection of representatives to a legislature.

This doctrine holds that it is perfectly proper for a legislature of
representatives known to persons and voters to deny equality
among persons entirely by legislative frat; or, if not a total denial,
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then at best it does not really matter how a legislature votes on a
bill as long as there was a majority voting in the legislature which
represents a majority of certain persons among voters.

A second proposition which this particular philosophy of equality
subscribes to is that equality can be effected for the moment, for
the day, by a court decree or judicial declaration. This proposition
holds that equality today might mean an allocation of public re-
sources upon a basis from which all persons of an identifiable race
are excluded from participation in the allocations, and that that is
perfectly legitimate.

Tomorrow this concept of judicial equality might mean that the
allocation of public resources on a basis in which 20 percent of an
identifiable race shall receive 20 percent of the allocation is per-
fectly legitimate. On another day, this concept of judicially decreed
equality might mean that there shall be a complete and total
separation of persons by race among all public and, if necessary,
private institutions in society. Therefore, we return to the inglori-
ous days of the majority opinion of Plessy v. Ferguson. Or, this
notion of equality might mean that there is no redress, and espe-
cially not redress in the judiciary, where there has been a total
usurpation of all personal rights which occurs for the greater good
of State power.

I do not subscribe, Mr. Chairman, to the latter ideas and pre-
dominant notions of equality as it does prevail today in these
United States, and it is for that reason that I have made the
specific recommendations with which I commenced my brief intro-
duction and comments.

Those recommendations are, first, that the Congress and this
committee find that the use of racial criteria for any purpose is not
permitted under the 14th amendment's equal protection clause;
that the Congress and this committee find that the use of a class
remedy in class actions under FRCP 23 is not permitted as a means
to enforce rights under the equal protection clause of the 14th
amendment, for the reason that such a remedy violates that very
amendment which protects the rights of a person. The 14th amend-
ment does not refer to a class of things or persons or objects.

Additionally, I recommended that the Congress find that the U.S.
district court system, compelled as it is by Federal appellate courts,
has engaged in the displacement of personal constitutional rights
by arrogating unto itself those rights which belong to persons,
namely, children attending schools. A finding that a State agency
of some sort has-engaged in unconstitutional conduct is not a kind
of writ of transfer to the U.S. district court system. If that right
has been denied, then only the person who owns that right or
possesses that right can assert the denial thereof.

I would urge this committee and the Congress to find, again, that
only the person who has had his right denied can invoke a remedy
of his choice, that is, in the context of his school system only that
person can decide whether to continue as that person is now or to
make a different decision, that is, to attend some other available
school.

Those are my introductory comments, Mr. Chairman. As I said
at the onset of my observations, I support the bill. I strongly
support it, and I hope these comments contribute to the under-
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standing of this problem. Again, I appreciate your invitation to
appear here before you this morning.

Senator EAST. Thank you, Dean Harvey.
Professor Dunne?

STATEMENT OF PROF. GERALD T. DUNNE, ST. LOUIS
UNIVERSITY SCHOOL OF LAW, ST. LOUIS, MO.

Professor DUNNE. Senator East, Senator Baucus, thank you very
much for the opportunity to appear in support of the bill. I would
adopt everything that Dean Harvey has said. In addition, I would
like to begin with a citation from Martin Mayer on the specific
mischief to which this bill is addressed, namely, as Dean Harvey
has put it, the substitution of communal for individual justice.

As Mr. Mayer said, "To force parents to send children to a school
they consider less good than the one previously available is a
decision fraught with major negative consequences * * * the
worst of it has been the rebuke to the best instincts of the family
and to the desire to look to the future, which is always * * *
linked to children."

Elaborating on Dean Harvey's statement, these decrees consti-
tute the grossest violations of the Constitution they are meant to
enforce, and in addition the substitution of communal for individu-
al justice violates parents' rights as set out in Pierce v. Society of
Sisters and children's rights as asserted in Brown v. Board.

There is a remedy here, and that is the last sentence of the
second paragraph of article 3. Without necessarily reopening the
whole debate on the origins of article 3, it is surely not amiss to.
point out that both the "ordain and establish" predicate and the'exceptions and regulations" qualifier constitute the sole check-
rein, short of impeachment and constitutional amendment, over
men-not angels-who are appointed for life and accountable to
nobody.

In sum, the only permissible inference is that they were crafted
as such. My suspicion-and it is only that-is that this jurisdiction-
al checkrein accounts for the failure of the framers to reenact the
whole of chapter 2 of the British Act of Settlement of 1701. That
act, as you know, gave judges life tenure and irreducible salaries,
always subject to their removal on address to the Crown by both
Houses of Parliament. -

The framers, who obviously were well qualified on the Act of
Settlement, wrote two of the three provisions into article 3 but
omitted the third. If the jurisdictional checkreins are -not to be
addressed, then it can only be concluded that the judicial article
which affords neither the purse nor the sword but does provide-the
last word over the use of both, is the unguarded flank of the
constitutional design.

More important, this plenary aspect of the jurisdictional check-
rein is both the original and the unbroken understanding of all
three branches of the Government. This checkrein we are consider-
ing this morning has been infrequently used but when used it has
been judicially validated at virtually all times.

We do have a specific precedent here. If a historian were to
program the progress of this bill, he might well chart its course to
arrive at the Presidential desk on March 25, 1982, which will be
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the golden anniversary of the Norris-LaGuardia Act and a felici-
tous precedent for this one. The checkrein is a temperate nd
precise drafting, clearly within congressional competence, which
tempers a well-meaning but perverse and improvident use of in-
junctive remedy.

As your colleague, Senator Moynihan has insisted in, I believe it
was the Herbert Lehman Memorial -lecture, the American constitu-
tional design is characterized by tension, counterweight, and fric-
tion. Here the built-in checkreins to the judiciary in the hands of
the Congress can certainly effectively destroy judicial ihdepend-
ence. As President Franklin Roosevelt has shown us, the simple
use of the appointment power can do that; so can the failure to
appropriate; and so can the use of the money power, the inflation
power, as the recent suit of the judges in the Court of Claims has
suggested.

Nevertheless, the use of the exception need nt constitute the
rule, and as Justice Frankfurter admonished us-

The process of constitutional adjudication does not thrive on conjuring horrible
possibilities that never happen in the real world and devising doctrines sufficiently
comprehensive in detail to cover the remotest contingency.

This is not the case here. It has well been described in another
context by Princeton's eminently respected Professor Corwin, who
in discussing the subversion cases of the fifties remarked:

The Supreme Court went on a virtual binge and thrust its nose into matters
beyond its competence with the result that (in my judgment at least) * * * it should
have its aforesaid nose well tweaked. * * The country needs protection against the
aggressive tendency of the Court.

That is the issue.
Senator EAST. Thank you, Professor Dunne.
Professor Neuborne?

STATEMENT OF PROF. BURT NEUBORNE, NEW YORK
UNIVERSITY SCHOOL OF LAW, NEW YORK

Professor NEUBORNE. Thank you, sir.
Senator East, Senator Baucus, thank you very much for the

opportunity to appear this morning and tW express a very narrow
objection to the bill that you have before you, an opposition pre-
mised on one set of facts alone the set of facts that will arise in a
particular case when a Federal judge is faced with a fact pattern in
which no other remedy exists which can vindicate the constitution-
al rights of the plaintiffs before him, other than a remedy which is
named and which is proscribed by this bill.

The question, it seems to me, is not so much what the Constitu-
tion requires in this area. Reasonable people can differ, and I do
not warrant that what has been done by the Supreme Court in
recent years or what is done by Federal courts every day is neces-
sarily the right answer to every problem.

The question, I think, is which institution in our Government
has the final say over what the Constitution requires. What is at
stake, I think, in connection with bills like this is the independence
of the judiciary to act as the final arbiter of what the Constitution
requires. After all, the essence of our form of government, that
which differentiates it from a European parliamentary democracy,
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is that questions of individual right when they are elevated to a
constitutional level are ultimately decided by nonmajoritarian
bodies, by courts, which are insulated from majoritarian excess and
which have over time established themselves as the only institu-
tion-ii Western government capable of defending the individual
against the increasing pressures of a corporate state.

Therefore, the question is not so much whether busing is a good
idea. The question is whether in attempting to deal with what is a
very real social problem, Congress risks doing mortal damage to
the institutional structure that relates the courts to the Congress,
in such a way that we will lose the independent judiciary which
has kept us free for so long and which is really the only institution-
al guarantee we have that we will be free in 2000 and 2020. We
may do damage to the concept and the theoryof an independent
judiciary in the hopes of solving a short-range social problem and
imposing a legislative solution to what is a judicial problem.

With that as a background, if I may, I would like to turn 4o the
constitutio0nality of the bill as it stands, not so much questions of
grand power, of whether or not one or another vision of equality
should be adopted. The bill itself, it seems to me, raises some very
serious constitutional questions as it is currently drafted.

The most obvious and the most serious constitutional question
raised by the bill is the confusion in the bill's language between
the notion of subject matter jurisdiction and the notion of remedy.
The bill is drafted as though it is a limitation on the subject matter
jurisdiction of the Federal courts. It purports to remove the juris-
diction of a Federal court to issue a particular remedy.

However, I think it is clear that merely phrasing the bill as a
jurisdictional matter will not turn it into a subject matter jurisdic-
tion regulation. It is really a regulation of remedies.

"When °Con iss15gins to regulate remedies, it moves into an
area in which there are some very serious constraints on its power.
Surely, when the right is nonconstitutional in nature, as it was in
the Norris-LaGuardia Act, Congress has virtually plenary power to
determine what the remedial scope of a particular bill should be.

However, when the right in question flows directly from the
Constitution, as it does in these school cases, for Congress to deny a
remedy in a Federal court when the Federal judge finds that it is
the only remedy possible to vindicate the constitutional rights of
the plaintiffs, is for Congress to destroy the power of the Federal
judge to adjudicate the case that is before him through the back
door. In other words, where Congress gives subject matter jurisdic-
tion to a Federal judge it cannot at the same time remove the
power to-issue-the only remedy possible to-vindicate the plaintiffs'
constitutional rights.

Now I am sure that you will agree with me that this is not an
issue that will arise in every single case. It probably is not an issue
that arises in every single school desegregation case. It arises only
when the only possible remedy is a busing remedy. When the sole

-bemedy is a busing remedy to invite minority plaintiffs to
- use that Federal court to vindicate their constitutional rights, and
then to pull the trap door on them halfway through the case by
having removed the only remedy possible in vindicating their
rights is, it seems to me, an interference with the notion of separa-
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tion of powers which animates the relationship between Congress
and the judiciary.

The bill does not purport to take subject matter jurisdiction
away. Indeed, I suspect that there would be very substantial objec-
tions, both political, moral, and perhaps constitutional, to a bill
that would attempt to take the subject matter jurisdiction of the
Federal courts away in school desegregation cases.

So long as Federal courts are given subject matter jurisdiction
over these cases by Congress, you cannot, I think, consistent with
the principle of separation of powers, cripple those courts by taking
away the only remedial power available to them in particular
cases.

Now as I said, that does not mean every case, but it does mean
those few cases in which busing is the only possible remedy. Really,
that is the only point of disagreement that I have with the bill.

A word about the constitutionality of the bill in terms of its
attempt to enforce a right to be wholly free from racial criteria in
the assignment to public schools. We have to recognize that the
Supreme Court-and I do not think there will be a great debate
about this-has explicitly rejected the existence of such a right on
more than one occasion. A number of the cases are cited in
the testimony.

The Supreme Court has indicated that, given this Nation's histo-
ry, you look at modern society like a relay race. The first two legs
of the relay race were run with one race in chains because of
Government-imposed racial discrimination. We have finally taken
the chains off but the relay race is not over, and a constitutional
argument that said that race can never be used as a criterion of
remedial legislation would ask the minorities of this country to run
the last two legs of the relay race without help after having been
required to run the first two legs in chains.

It seems to me that a Government policy that attempts merely to
make up for past racial discrimination cannot and should not be
viewed as-a violation of the Constitution. The Supreme Court has
repeatedly so held. Therefore, for Congress to attempt to enforce
such a right impinges directly on the notion of separation of
powers. You would be, in effect, overruling the Supreme Court.

You would be overruling the Supreme Court out of, I am sure,
pure motives and a belief that you are enforcing what the Constitu-
tion requires. But the issue before us, Senators, is not what you
think the Constitution requires. It is which branch has the power
to say what the Constitution requires. It is the basic, fundamental
aspect of our Government that that branch is the Supreme Court
of the United States.

That is why bills like this have triggered such emotional opposi-
tion. Not so much because people like- myself feel that busing is
necessarily a good thing in all circumstances or that we ignore the
fact that there are serious social problems to- be dealt with, but
because we sense an assault, perhaps unintentional, on fundamen-
tal principles which link the Constitution to the courts and which
link the judiciary to the Congress.

I should say I do not think that the Congress is without power.
Indeed, I think there is a responsibility on your part to act because
I think there is a social problem which needs attentionI think in
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the remedial area that Congress has a number of significant re-
sponsibilities which should be exercised.

For example, there are many busing cases in which third parts
are affected without ever having had their point of view put for-
ward to the Court; where there are children in the community who
are affected by the busing order who have never been able to bring
to the judge's attention factors which perhaps the judge would
have wished to weigh in ordering busing.

I see absolutely no problem, and indeed I think it would be an
excellent idea, were Congress to require participation in the reme-
dial phase of a school segregation litigation by all interested par-
ties, including members of the community who would be affected
by a busing order. I see no problem in appointing a guardian ad
litem if necessary to represent those interests.

I see no problem in establishing a hierarchy of remedies which a
Federal judge must exhaust in order to deal with this problem,
with busing at the very bottom: Saying to a Federal judge, "Only if
you have exhausted every other type of remedy can you go to
busing as a matter of last resort." I see no problem in establishing
a procedure to determine the causation issues that the Dayton 2
case discussed, required in every one of these cases, that busing
should be causally linked to some past finding of de jure segrega-
tion.

One of the muddy issues of litigation in this area is precisely
what that causal link should look like, what the factual issues
surrounding that causal link should be, and what the hearing
should look like in establishing that causal link. I think that it
would be a very constructive role for Congress to set out proce-
dures.

It seems to me that findings on the educational impact on third
persons should be required of a Federal judge before a Federal
judge orders a busing order. Findings on the security impact on
third persons should be required. Findings on the safety and the
health impact-on third persons should be required.

Indeed, were you to wish to go this far, the traditional way that
Congress has dealt with problems like this is to take away-from a
single Federal judge the power to issue this relief and to vest it
instead in a three-judge court. In the history of the struggles be-
tween Congress and the courts over many of these issues, the
traditional response has not been to attempt to emasculate the
courts in dealing with the problem but to try to control a single
judge's discretion. Perhaps you might wish to institute the three-
judge court procedure in connection with some of these remedial
devices.

I simply suggest these things to point out to you that there is a
host of constructive and important activity that Congress can take
in connection with the busing issue short of raising very trouble-
some problems of confronting the Federal courts with an assault on
their responsibility under the Constitution.

Thank you.
Senator EAnr. Thank you, Professor Neuborne.
Professor Pollitt?
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STATEMENT OF PROF. DANIEL POLLITT, UNIVERSITY OF
NORTH CAROLINA LAW SCHOOL, CHAPEL HILL, N.C.

Professor PoLuvrr. Thank you, Senator East and Senator Baucus.
I appreciate the opportunity to be here and share my thoughts on
this obviously controversial matter.

I have divided my testimony in three parts, and I would sort of
like to refer to it-rather, repeat it, if I might. My first part is a
legal analysis of the problem. I wrote an article with Congressman
Frank Thompson some 10 years ago on the proposals of then-
President Nixon which very closely resemble some of the bills
before you today. In that article, we referred to the McCardle-
Yerger-Klein line of decisions, and I will not repeat them.

Professor Dunne, I thought very interestingly, pointed out that
shortly we will have the 50th anniversary of the Norris-La Guardia
Act which is one of the closest analogies. We discussed the Norris-
La Guardia Act in our article, also the Portal-to-Portal Act cases,
which- is a close analogy, where the Congress took from the Federal
courts the remedy for the overtime violations under the Fair Labor
Standards Act.

We discussed those cases and we cite the appropriate language
including, as far as remedy is concerned, Marbury v. Madison,
where the issue was whether Marbury had a remedy to get his
commission to be a justice of the peace in the District of Columbia.
John Marshall, the-great Chief Justice, wrote in moving language
that all civilized governments have an obligation to provide reme-
dies, and since the Supreme Court has held that a remedy is part-
an inseparable part of the judicial proceedings-well, I do not want
to go over those again. They are in the article, which I would like
to append to my statement.

When Mr. Ken Kay called me last summer and asked me if I
would be available, I was thinking about a seminar on civil rights
Which I have this semester and I thought, yes, I would be happy to
come here because I now have a topic for my seminar. Therefore, I
have encouraged the students in my seminar-to help me and some
of them are here today.

I have two papers on the legal issues by students. One is by
David Farren, and the other is coauthored by Emmett Boney and
Tim Barber. I would like to append them. I think they are very
constructive, useful summaries of the arguments and of the au-
thorities, and I think they would be helpful in reaching a correct
solution.

The second part of my testimony concerns working with my
students. I asked them all to submit a page or two statement of
their personal experiences with busing and any reactions they
might have. Three of the students were in the initial crosstown
busing in Charlotte, ordered by Judge McMillan. Another student
was the first white or amongst the first whites in Raleigh to be
assigned to the formerly black school. A fourth student was in
Durham and went to the formerly black Hillside as part of the
remedial orders. Otherswere in more rural areas.

Well, they did write their statements, and they are short-a page
or two. I have them and I would like to put those in the record as
well. What they show is that busing is an expected way of getting
to school. Everybody was bused except one.



262

There are inconveniences in busing. One of the students was
Catholic and went to the parochial school, and had to go by several
public schools on his way to the Catholic school. Another student
was black and had to go-in her early experiences went by the
white schools on the way to the black school. We had an interest-
ing situation of one of the students who was in New Zealand in
high school, and there were five high schools,' only one of which
was coeducational. He opted for that one and he had to ride a
considerable distance on the bus, which he would not have had to
ride had he gone to a different school.

Therefore, there are inconveniences in busing but they all
thought that the busing was not without value. They formed
friendships. It was one of the more interesting parts of the school-
day. More importantly, they formed friendships with people of the
other races- which they otherwise would not-have had. They had
contact on the bus and at the school. Without the busing the
schools could not have been integrated, and the integration of the
schools gave them an opportunity to learn socialization.

The typical comment is, they do not remember their plane geom-
etry and they do not remember the poems that they had to memo-
rize but they did have an experience in learning how to adjust to a
multiracial society, so that socialization was a very valuable experi-
ence.

I also have, in this vein, an article by Tom Wicker, who tells
about the dinner in Charlotte last summer honoring Julius Cham-
bers, who was the NAACP attorney in the Charlotte School case,
and Judge Jim McMillan, who ordered the twe-way massive cross-
town busing. This was on the 10th anniversary of the busing order.
Ten years ago these two gentlemen were pilloried. Julius Chambers
had his law office firebombed. Ten years later they were honored
for what they had done. The Charlotte School Board canceled a
scheduled meeting so all the members could attend the dinner
honoring these two people.

. think that this reflects, a great change which has taken place,
at least in Charlotte and in my part of North -Carolina, over the
last 20 years. We go back 20 years. We started integration in the
late fifties and the early sixties and it is all behind us, and I would
hate to have to go through it all again.

The third part of my testimony reflects as Senator Baucus points
out, that this is far more than a busing bill. This is what I would
consider a radical alteration of our system of government. Our
fathers, constitutional fathers, diffused authority amongst three
coordinate branches of the Government. The purpose was to pre-
serve individual liberty.- The created an independent judiciary
with power and authority to decide cases arising under the Consti-
tution.

Since the beginning, the Supreme Court has been in trouble.
People have not liked the decisions of the Supreme Court, and
there were efforts from the beginning to limit in some way the
authority of the Supreme Court. Again, another student looked
into that for me, Harriet Hopkins, and she reviewed the efforts up
to 1913 from the very beginning. There were many such efforts
which are set forth in her paper and I will not go into them here.
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However, it certainly did not stop in 1913. We are all acquainted
with President Roosevelt's Court-packing plan in the mid-1930's,
and we are all acquainted with the far more recent efforts in the
fifties, the sixties, and the seventies to curb the Court in areas of
Federal habeas corpus, bar admissions, State subversive cases, and
all the rest of them. Again, they are in my paper; I will not review
them.

I have two conclusions; I have two major concerns. The first is
for the system of government. If these bills are enacted into law, I
think they would inflict a grievous body blow on our concept of an
independent judiciary. Second, I fear for the ideals of our Republic
if these bills are enacted into law. Every schoolchild learns to
pledge allegiance to the concept of one nation, indivisible, under
God, with liberty and justice for all.

I fear that if these bill are enacted, instead of one Nation we
will have two warring camps, one black and one white. I feel that
if these bills are enacted into law it would deny blacks and whites
alike, or at least it will be perceived by many to deny the liberty
and justice now guaranteed by the 14th amendment and 25 years
of Supreme Court decisions.

Senator East, I would like to thank you as I did at the beginning
for permitting me to appear. I know we have been on the opposite
sides of many issues and I appreciate your graciousness in hearing
me out. Thank you, sir.

Senator EAST. We thank you, Professor Pollitt, for your distin-
guished contribution, as well as the rest of you. This is a very
valuable contribution that you are making to our effort here.

If it is suitable with my distinguished colleague here I will take a
few minutes and probe a bit, and then we will let him probe a bit
and see what we can make of all of this.

Two things that I would like to comment upon, and then I would
be interested in brief responses from the panel or one of you, or
however the spirit moves, and then I will move to Senator Baucus.
First, Professor Neuborne, you, very explicitly, and Professor Pol-
litt also are suggesting what I would call the "remedy-right" prob-
lem that arises when the Supreme Court or the U.S. Constitution
as interpreted by the Supreme Court defines a right of some kind.
In order then to implement the right, the appropriate remedies
must be available, and to deny the remedy-which you are suggest-
ing we would be doing here-is in effect to deny the right, which
you find repugnant and appalling.

I would agree with you if certain things were true which I do not
find to be true, and would be interested in your comment on it.
First of all, the right tinder Supreme Court interpretations of the
Constitution in this area is not the right, is it, to a racially bal-
anced school experience? The right is the right to racial neutrality.
It is the right to be treated without regard to race under the
Constitution. That is the point of Brown v. Board. That is the
fundamental right, is it not?

Indeed, you see, I would argue the remedy of court-ordered
busing for purposes of achieving racial balance violates the very
right the Court had articulated in Brown and elsewhere, the right
to racial neutrality in terms of treatment under the Constitution.
That would be my first line of argument there, that the right you
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say exists in fact is not the right; it is another right, and their use
of busing undercuts that particular right. Hence, in denying the
remedy we are shoring up the right, the right to racial neutrality
under the Constitution.

The second line of defense-if the distinguished scholars did not
buy that one, they may not buy this one either-I would argue that
even demurring, even assuming for purposes of argument that the
right is what you say it is, there are many rights that we enjoy
under the Constitution but it does not follow that every conceivable
remedy that the mind of man might come up with is thereby
guaranteed.

I have the right to counsel, for example, but there are limitations
on how far the Government must go in insuring that right. I am
not entitled to F. Lee Bailey, for example, or Edward Bennett
Williams. I can have rights, I am entitled to freedom of speech and
press, but it does not mean I am entitled to be funded to own a
newspaper.

I do not mean to make light of the point. I am simply testing the
premise that having defined "a right" it does not automatically
follow that every conceivable remedy that my imagination might
think of that would be of utility in bringing about the realization of
that right is implicit in the granting of the right. There are limita-
tions.

As you have said, Professor Neuborne, there are other ways by
which you can accomplish the right, assuming it is the right to live
in a situation where you are entitled to integrated schooling. It
might be magnet schools. There are other things that could be done
to insure that right, other remedies. I am simply saying, to deny
the remedy of court-ordered busing is not necessarily to destroy the
whole right. That would be my second line of defense but._I am
really more enamored of the first-maybe you are enamored of
neither-but I am more enamored of my first argument that that
in fact is not the right. We are confused on what the right is.,

I would contend if that were the right we better look at this very
carefully, and the Court better look at it very carefully because if
we are saying that race is a factor to consider and can be legiti-
mately employed by State and local government under the equal
protection clause of the 14th amendment, that is a very trouble-
some and mischievous right, I would contend, with two edges to it.
In time it will cut in an unjust way as much as it will cut in a just
way.

If you could give me your brief responses on that, then I would
like to move to my second point.

Professor NEUBORNE. May I, sir?
Senator EAST. Yes, certainly.
Professor NEUBORNE. It seems to me that the right is neither of

the two that you spoke of. You suggested that the choice was
between an absolute racial neutrality and a right to attend a
racially balanced school.

It seems to me that what the Supreme Court has attempted to do
is define the right considerably to the center of both of those
concepts-the right to be free from the effect of past de jure segre-
gation where past de jure segregation has resulted in a racially
segregated school system. A black child who challenges that has
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the right to be freed from the effects of the past de jure segrega-
tion.

What troubles us so much in litigating these cases now, sir, and
what perhaps may bring us much closer together than either of us
perhaps imagined, is that the real problem is identifying the causa-
tion, identifying the extent to which the currently segregated
school system is causally related to earlier acts of de jure segrega-
tion by the school board.

To the extent that causal link exists, then the remedy is really a
remedy designed to undo the effect of past illegal action. I do not
think that we would have much of a quarrel about the appropriate-
ness of that reed ccl

To the extent the causal link cannot be established, then you
have a judge imposing some type of racial balance on a school
board which has not itself been guilty of creating the injury. There-
fore, as I tried to suggest in my testimony, there are some very
sophisticated factfinding determinations that must go on in connec-
tion with an order.

Attorneys involved in the area understand the importance of
that factfinding. The Supreme Court has made no secret of it.
Dayton II talked about it. The earlier cases talked about it. That
causal link is very, very important. It has to be established. If it is
not established, then the busing is inappropriate. It is illegal under
current Supreme Court standards and you do not need a statute to
tell you that.

Senator EAST. Professor Pollitt?
Professor PorTT. I agree, Senator East, with the proposition

that what we want is a colorblind society where the laws and the
Government are colorblind in all their aspects. That is the ultimate
that we are all seeking.

The question is, how do you achieve this, and can you use color
as a criterion in remedying a denial of our goal of colorblindness? I
think that I agree with the Supreme Court in the Charlotte-Meck-
lenberg case where they said that as a remedy to undue purposeful
segregative school patterns, Judge McMillan was quite justified in
looking at race and looking at quotas and looking at balance and
looking at pairing and looking at transportation.

I think that to achieve ultimate colorblindness we must take
color into consideration until we have remedied the ills and injus-
tices of the past. However, I think with you that we want to come
to that situation where every person-as Dean Harvey so eloquent-
ly stated-every person is treated as a person and not as a group or
as a class.

Senator EAST. I appreciate both of your responses. In clarifying
my own thinking, I think at least, though we may still be some-
what at odds as to precisely what the right is, I think we have
focused upon one basic problem we have in this area of what is the
right, and then, is this the exclusive or an appropriate remedy to
the realization of the right. We will not solve it to all of our
satisfactions this morning butl think it focuses upon a key point.

Let me move to my second point and get your responses to it.
Then I will return to Senator Baucus. Senator Pollitt, do you-
Professor Pollitt. [Laughter.]

Professor PoLLrr. I wish.

82-289 0-82----18
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Senator EAST. We demoted you for a moment there, calling you"Senator."
You used the word, which is always very unsettling to a person

like myself, that this was a radical thing we were doing-and I
know you meant it in the very generic sense of the word "radi-
cal"-in tampering with the jursidiction of the courts, that it goes
to the very fundamentals of the separation of power and an inde-
pendent judiciary and so forth.

Let me attempt to at least fight back a bit on that one and get
your response to that, or any other gentleman here. You see, I
Would argue that under separation of powers, in fact it is the
integrity of the independent legislative branch that has been vital-
ly affected here, on the theory that a basic premise of democratic
political theory in the American experience is that the legislative
body through the deliberative process, which is able to weigh the
great complexity of things in terms of fact and value, ought to be
the fundamental policymaker. That is probably the basic symbol of
democratic political theory.

Now to the extent that major policy decisions of enduring, perva-
sive social implications are made by courts or made by the bu-
reaucracy under an Executive order or whatever, you erode away
at this great fundamental mission and role of the leglislative
branch. What we then, I would contend, are trying to do is to
reassert or to assert our fundamental policymaking role in a very
critical area.

I will put it another way. I cannot conceive of the U.S. Congress,
at any time in recent decades or in the near future, or any State
legislature in this country, coercing and mandating and forcing
and requiring the frequently strained and unbelievable patterns of
busing purely for purposes of achieving racial balance that has
gone on. It is inconceivable in representative democracy that that
kind of tortured result would come about. It could only come about
through a society that had become rather comfortable with the
idea of elitist dictation, be it court, bureaucratic, or whatever.

Therefore, I do not think what we are proposing is particularly
radical at all. We are simply availing ourselves, as I look at the
Constitution, of the checks and balances that we have. For exam-

le, in this matter of the check and balance upon the judiciary, we
ave just-if I might quickly tick off the most prominent ones-we

have the power of appointment, the confirmation process.
Now frequently we are told we ought not to take that too serious-

ly but I am still one who believes we ought to take- it seriously
because it probably in the long run is the single best check or
balance-we have upon the judiciary, the quality of judicial tem-
perament, judicial philosophy of the appointees to the Supreme
Court and lower Federal courts.

Second-and I would note the framers gave us this power, now-
one might fault the wisdom and prudence of the framers but it is
this jurisdictional ont under article 3. The appellate jurisdiction of
the Supreme Court, the creation of the lower Federal courts, that
power is there. Now I do not dispute that you could not argue
against the prudence of exercising it. Maybe that is the point you
are makirfk: You ought to think very carefully before you exercise
that power.
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However, I an thoroughly convinced in my own thinking-it
does not mean that makes itright or an uncontestable principle-
that we have the power under article 3 to do this, to withdraw the
jurisdiction. I would say it is a check or balance the framers gave
us, that where we needed to, we would be able to check or balance
an assertive judiciary.

We have the power of impeachment which we would use most
sparingly, of course, but it is interesting to note here the great
power we have just for good behavior, which we all know is a very
vague thing. It would indicate if we wanted to we could snap back
pretty fast because to impeach the executive branch, "crimes, high
crimes, and misdemeanors" is required, but to impeach the judici-
ary, "good behavior" .is required. That is a very vague standard and
it shows that the framers thought of Congress as first among
equals.

We can emasculate the executive branch overnight if we choose
to, under the Constitution; we can emasculate the judiciary. I am
not saying we should but I am saying we have the power. I would
say the Constitution gave Congress the power because again, the
legislature is the basic, fundamental institution in representative
democratic society-which is the fundamental premise of the
American experience. It is the legislative branch that makes funda-
mental policy decisions about such problems as busing and schools
and secondary education, and so forth.

Finally, as to checks and balances, we have the amendment
process which I would submit would be a total perversion or could
approach that if we end up with a system that works this way. The
Supreme Court issues policy edicts and the only way we can over-
come them is through the amending process. You see how that
enormously distorts the policymaking function of the Congress. All
of a sudden, the Supreme Court makes the policy decisions and
Congress must share vetoing or overriding that now with a two-
thirds vote and three-fourths of the States. Again, I think that
would be troublesome to the framers. It was not the purpose of the
amendment power.

Finally, as a check or balance on occasion we might be able
through statute to change it if the Supreme Court decision invited
statutory correction, and finally just through exhortation to re-
straint which- of course is very vague and amorphous and does not
have a whole lot of bite in it.

Therefore, basically we have two alternatives to check or balance
the judiciary: Confirmation and jurisdiction. I would hope out of
these hearings the U.S. Senate and the Judiciary Committee of the
United States Senate does not go on record as forfeiting one of the-
most fundamental checks and balances that has been given to it
under the Constitution, namely, the power to withdraw the juris-
diction of the Federal courts.

Now I have talked enough. Let me just ask you two gentlemen-
and again, if you will be briefer than I have been but I wanted to
elaborate that point-what is so radical about my position on that?

Professor NUBORNE. May I at least have the temerity to suggest
why I think it is so radical?

Senator EAST. Yes. I am inviting that. Let me down easy, if you
will.
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Professor NEUBORNE. Senator, you point out 15f -Yhink quite
accurately, one of the basic tenets of democratic political theory is
that the legislature makes basic policy judgments. What differenti-
ates our democracy from other democracies in the West that are
also perfectly adequate democracies is that we also have provided
for a check on the legislature, a very substantial check on the
legislature, by providing to a nonmajoritarian branch, the judici-
ary, the substantial power to determine what the Constitution
means in the context of a specific case or controversy.

The power that you are suggesting-and I think you have can-
didly said it, the power to emasculate the Federal judiciary-is the
most radical statement that I have heard come out of Congress in
many days. You are suggesting that this committee and that this
Congress has the power to turn this country into a European
parliamentary democracy where the parliament is supreme. Parlia-
ment says what the Constitution means. It keeps the judiciary on a
leash. If the judiciary goes too far, Congress announces the judici-
ary is making policy and simply slaps it down with a jurisdictional
provision.

Senator, I do not for a moment suggest that it is the intention of
this committee or your intention or anyone's intention to do
damage to that institutional structure but it is very fragile, and
you are beginning to get very close to the core of it.

Senator EAST. Let me clarify, Professor. I was saying that that
was not my position. I believe that it is not prudent for Congress to
emasculate the judiciary. I think one ought to go at this with great
prudence and caution, which this bill does. It carves out a very
narrow place where there has been excessive abuse as I see it.

The point I was making, Professor Neuborne, was not that East
said we ought to do that. I am saying it is interesting that the
framers, the good James Madisons, gave us the power in the Con-
stitution. If we wanted to press the case, and I do not want to press
it, we could emasculate them in the sense that we could render

-them impotent.
I am saying we ought to forego that but what is interesting-it is

probably good Jeffersonian democratic thinking-is that the judici-
ary would be on notice that th legislative branch has the major,
fundamental policymaking role. You will note their conception of
judicial review was enormously limited.

Jefferson was opposed to it completely. He said we would be co-
equal branches in interpreting the Constitution. Unless Jeffersoni-
an views of democracy are radical, he was suggesting co-equality in
terms of interpreting the Constitution.

I would note that Hamilton, in the Federalist Number 78, which
is reflected in Marbury v. Madison, is a very narrow, restricted
conception. of judicial power in which Marshall in Marbury v.
Madison and Hamilton in the Number 78 contend that you would
only strike down acts of Congress or a legislative body where they
were contrary to the manifest tenor of the Constitution, express
provision. He mentions ex post facto laws and bills of attainder.

Therefore, my point would be-this was the point I was making,
Professor Neuborne, lest anyone misunderstand where I am coming
from-I am saying it is of interest historically that the framers
gave this kind of power to the Congress. Hence, when we try to
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exercise a very small piece of that power in a very limited context,
to have thrown up at me that we are doing something very radical
I find is rhetorical overkill and would tend, I think, to distort what
the framers had in mind and certainly to distort what at least I as
one lowly Senator on a subcommittee had in mind.

Dean HARVEY. Senator, may I comment on that, please?
Senator EAST. Yes.
Dean HARVEY. It occurred to me as you were speaking and as my-

colleagues here were speaking also, that in 1789 when the first
Judiciary Act was adopted there was no requirement imposed upon
the Congress to create a Federal judiciary inferior to the Supreme
Court. If the Congress had not created that judiciary there would
not have been, I suggest, a violation of any constitutional provision.

However, once having created it, it was not until 1875, if my
memory is correct, that the Congress vested into the inferior Feder-
al judiciary jurisdiction which. is alluded to arising under jurisdic-
tion, almost 100 years later. I think those historical observations
are important in the context of the proposition or the assertion
that if someone were to tamper with the jurisdiction of the Federal
District Court, other than the expansion thereof by the Supreme
Court, then there would be catastrophic disasters inflicted upon the
American public and maybe all of Western civilization.

I think we ought to remind ourselves from time to time that it
was the Supreme Court that gave us the Dred Scott decision which
did have, we must admit, some influence on American history. It
was the Supreme Court which utterly eviscerated the privileges
and immunities clause of the 14th amendment in the Slaughter-
House cases, and we have not recaptured that loss to this day. It
was the Supreme Court that gave us Plessy v. Ferguson in 1896,
which was the capstone, not the beginning but the capstone of very
predominant racial discrimination programs in the United States.

Indeed, only last year it was the Supreme Court that gave us the
Fullilove decision which was a reaffirmation of Plessy v. Ferguson.
Therefore, I cannot really look upon that distinguished body-
although I do love it-with the approach that one must take a view
that it shall become untouched forevermore in the annals of
American historical development, and particularly insofar as the
competency of the Congress is concerned under article 1. I would
also urge under section 5 of the 14th amendment, it may define as
it chooses to define, and I hope that it does define race and should
say, "Get Government out of the race business totally because our
history says, when Government is in it, it fouls it up, and that is
what has happened."

Senator EAST. Professor Pollitt, maybe you would like to respond.
Thank you, Dean Harvey.
You would like to respond, and then I shall say no more and let

Professor Baucus-if you will make your comment as concise as
you can. [Laughter.]

Senator BAucus. I appreciate the promotion.
Senator EAr.We will turn to Senator Baucus.
Professor PoLurrr. Well, on the use of the word "radical," Sena-

tor, maybe I do not see it as pejorative as you do.
Senator EASr. Well, I am very sensitive. [Laughter.]
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Professor PowuTT. But I would say that the bills before us today
are quite traditional. They go back to Marbury v. Madison and the
alien and sedition laws. Congress did not like the decisions and
they started to impeach the judges. John Marshall suggested that
possibly this type of thing could be reviewed in the Senate after the
Supreme Court had made the decision. Therefore, the proposal
started that long ago and they have been with it since.

This is a tradition of the Congress to explore these problems
whenever a judiciary decision was very unpopular. As a matter of
policy, Congress has never done it except what the historians call
the "radical Republicans" in the immediate post-Civil War. I do not
use those terms but--

Senator EAST. I understand that. [Laughter.]
Professor POLLI T. When we did have the McCardle and the

Klein cases. That is the authority, and we differ as to What it
means. That is all we have.

As far as the article 3 power to create 'the Federal courts, Dean
Harvey again, I think, stated it well; that there was no obligation
to create the Federal courts. Federal jurisdiction was not created
until the post-Civil War, 1875. Again, we have the Portal-to-Portal
cases where the Federal courts of appeals dealt with this problem
and there was a lot of persuasive dictum. That is what we have,
the pronouncements from the courts to guide us. Other than that,
we have our predilections and our own concepts.

I say, I think Congress is mentioned in article 1 and article 1
comes first. I hope that you continue to exercise your powers of
appointment. I hope you exercise your powers of impeachment or
threatened impeachment-I have an article on that subject-ard I
hope you continue to jawbone. I hope you do not emasculate the
Federal judiciary.

Senator EAST. You were not implying that history is repeating
itself with the radical Republicans? I will not make your answer.

Senator Baucus, I have been calling you "Professor." Senator, my
apologies. I am having trouble getting people sorted out this morn-
in Lnator Baucus.

Senator BAucus. Thank you, Mr. Chairman.
Gentlemen, as I hear you, most of you generally feel that race

should be treated neutrally in deliberations by both the legislature
and the judicial branch. Is that correct? Is that a general statement
that you agree with, that Congress should be race-neutral in estab-
lishing legislation, and that the courts should be race-neutral in
their decisions?

Professor NEUBORNE. That is an ideal toward which we should
strive. Yes, Senator.

Senator BAUCUS. I further understand you, Professor Neuborne,
too feel that at one-point in the history of our Country we were not
there due to de jure discrimination in our country but it should be
public policy to move our country appropriately and with the ap-
propriate sensitivity and speed toward neutrality. Is that correct?

Professor NEUBORNE. Surely, Senator.
Senator BAUCUS. Would you agree with that, Dean Harvey and

Professor Dunne, that is, that public policy should encourage our
country to move toward racial neutrality?
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Dean HARVEY. Senator, in my judgment the public policy of the
United States was established precisely that way in 1868 when race
was removed from the categories of ability of Government to func-
tion.

I direct your attention to the dissenting opinion of Justice
Harlan, the other part of it-it is a very fascinating decision-
almost always omitted in public discourse, in Plessy: He-said that
the Constitution was colorblind but he said something else, which
was that Government did not have the competency to impose its
power otherwise. That would be a denial of superior rights. It is
almost always excluded in observations of Plessy. -

I think that what you just said was true a long time ago, al-
though I think that it has not in fact been accomplished for a
variety of historical reasons since the Civil War.

Senator BAUCUS. Professor Dunne?
Professor DUNNE. Two points, if I may, Senator.-The first is,

agreeing the ideal is a colorblind society and it should always be
our ideal,-as Justice Harlan's dissenting opinion in Plessy referred
to it, there are two difficulties. First of all, you cannot run the time
machine backwards. You cannot make a statute-oday that would
have cut off this mischief by the roots in 1875, No. 1, and No. 2, we
are still faced with a terrible philosophical problem: Can you
achieve good ends by flawed means?

Senator BAUCUS. That goes to my next question. Some would
say-and Professor Neuborne is one, in fact, he said it-that the
Swann case is a case where the Supreme Court said that busing
under the circumstances presented was an appropriate remedy to
address past or present purposeful de jure discrimination. I take it
you disagree with that decision?

Professor DUNNE. Yes.
Senator BAUCUS. Do you think that is an incorrect decision?
Professor DUNNE. I would adopt Dean Harvey's point, that it

attempts to do communal rather than individual justice.
Senator BAUCUS. It is incorrect because there are other remedies

to achieve desegregation, or because we should not as public policy
try to implement desegregation? Why do you disagree with Swann?

Professor DUNNE. Well, to turn to Professor Neuborne's point,
the court will say, "Self-evidently, busing is the only remedy.' The
trouble with self-evident remedies is they are evident in no other
way. You do not have the pragmatic exhaustion and the testing of
cause-and-effect relationships.

Senator BAUCUS. Let's follow Professor Neuborne's idea, that is,
that perhaps Congress should set up a hierarchy of remedies, or
perhaps attorneys litigating busing cases, should suggest a hierar-
chy of remedies to a judge. However, what if, after exhausting
other remedies, it is the decision of a fair, reasonable-minded judge
that the other-remedies just do not work? Assuming for the pur-
poses of argument that the only remedy left that will achieve
desegregation is busing. Under these circumstances would you still
feel it is unconstitutional for the court to utilize that remedy?

Professor DUNNE. Yes, again, as long as individual rights are
violated, that is done.

Senator BAucus. Therefore, your feeling is that even if segrega-
tion continues-because we have assumed there are no other reme-
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dies that were effective-even if segregation continues, the court
should agree that segregation should continue?

Dean HARVEY. May I say, Senator, I think that is to win the
argument by sweeping all the chessmen off the board.

Senator BAucus. We can talk about the other chessmen later.
Dean HARVEY. All right. Let's talk about black and white. I am

not willing to assume that segregation will continue if the power of
Government is not available to effectuate it.

In answer to-your first question, no, I do not subscribe to Swann
because I think that racial discrimination imposed by the Federal
district court is no more noble than racial discrimination when
imposed by - school board. That is why I disagree with it.

Senator BAUCUS. However, you are saying that there are other
remedies. Is that correct?

Dean HARVEY. Of course.
Senator BAUCUS. OK. Let's talk about those other remedies.

What remedies other than busing do you think can achieve racial
desegregation effectively?

Dean HARVEY. Whatever it is- that the person whose right has-
been violated chooses to do or exercise.

Senator BAucus. Do you have any concrete ideas?
Dean HARVEY. Yes- I-do-For example, in the Charlotte-Mecklen-

berg area, what Judge McMillan did there, if the judge had said to
those students who had been discriminated against, "You may go
to another school if you wish to go to another school, or you may
stay here if you wish to stay here," fine. That would be an exercise
of their constitutional rights, once recognized, once the rights are
recognized.

Senator BAucus, You are talking about implementing some vol-
untary system.

Dean HARVEY. Yes, that is right, just as I must voluntarily
relinquish a known right which belongs to me under the 5th, 4th,
or 6th amendments, so also I should have that kind of choice under
the 14th.

Senator BAUCUS. What if it were shown-again, just for the
purpose of argument-that the so-called voluntary system was in
fact not voluntary-and-that there was a pattern and practice of
students being subtly, inhibited or discouraged from voluntarily
going to-another school. Would that have any bearing on--

Dean HARVEY. Yes, if there is a threat to a constitutional right
which a student wants to exercise, that right can be protected and
the threat removed.

SenatorBAucus. Therefore, essentially you are saying that there
are other remedies that work-that is your basic point-and that
busing as a remedy is incorrect?

Dean HARVEY. Yes, sir; I am saying that.
SenatorBAucus. Do you agree that this bill is an effort by the

Congress to overturn the Swann case?
Dean HARVEY. To overturn Swann?
Senator BAUCUS. Yes.
Dean Harvey. I do not think it would overturn Swann. I thi k it

would remove from the Federal district court the power which it
now exercises.
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Senator BAucus. If this bill were to become law, as a practical
matter wouldn't it overturn Swann?

Dea HARVEY. It would qualify Swann insofar as the busing
remedy is concerned, I believe, but overturn it, I do not think it
would--

Senator BAUCUS. However, at least it would prevent a court from
agreeing that a district court could impose a busing plar-

Dean HARVEY. I think it would do that, yes.
Senator BAUCUS. I wonder if any of the other members of the

panel would comment on whether the practical effect of this would
be to overturn Swann?

Professor PoLLrrr. I think it would overturn Swann, and I think
we would go back in time and relive what we went through with
some degree of torment.

I would like to comment on the idea of -personal justice, so to
speak. We had that in North Carolina. We had the so-called Pier-
sall plan, Senator East will recall, in which each school board was
to assign each student to that school which was best for that
particular student and the community. We had that shortly after
Brown. I think it came in in the midfifties or the late fifties
somewhere.

Under the so-called Piersall plan by 1964, which was the date of
the Civil Rights Act when the HEW entered the picture, we had
fewer than 100 children in North Carolina attending integrated
schools. It just did not work. I can tell you what happened in
Chapel Hill and in Durham and in my area, but it- did not work,
and the only way to make it work was the busing. --

The problem about the crosstown busing and so on and the
massive busing is the residential patterns are such that there is
the Heights High School and the- is the lower, Central High
School. If you integrate just the Central High School, those people
feel resentful that the people in the heights are not integrated, so
the simplest way is to integrate the entire system. In many areas
that is very simple because of the busing and the rural area situa-
tion.

Then what we had was that we bused blacks to white schools,
and then there was some resentment, so why not bus the whites to
black schools. Therefore, that was the crosstown busing. Judge
McMillan put in the ratio so that everybody would-have the same
achievements, the same benefits, but it would not be localized in a
particular area of the school district.

Again, my point is that we did have the Piersall plan which
came to my mind as soon as I heard the good dean start to speak
about personal rights and personal remedies. We had that. We had
that for 7 or 8 years and it did not work.

Senator BAUCUS. Professor Neuborne, do you think that the
effect of this bill is to overturn Swann?

Professor NEUBORNE. Oh, I think quite clearly. In fact, I think it
is candidly aimed at undoing the remedial decisions of the Su-
preme Court is in this area. I think the basic dispute is with people
who disagree with what the Supreme Court has done in author-
izing lower courts, when necessary, to go to a busing remedy.
Rather than argue the case in the Supreme Court, I think it is an
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attempt to shift the forum and have Congress impose a legislative
solution to what is really a judicial remedial problem.

Senator BAucus. In the final analysis should not the Constitution
mean what the Supreme Court says it means?

Dean HARVEY. There was a great Republican President by the
name of Lincoln who disagreed with that, and so do I.

Senator BAUCUS. However, as a practical matter, doesn't the
Constitution say what the Court says it says?

Dean HARVEY. On a daily basis, yes, sir; that is correct, sort of.
However, the Supreme Court-I disagree with the proposition that
our ultimate rights flow from, as one of my colleagues stated, the
14th amendment. I think there are important procedural rights
which develop in the due process clause. I think that the rights
which we enjoy are protected by the 14th amendment, more or less
and from time to time by the judiciary.

I do not think they are created by or flow from the 14th amend-
ment, just as I believe that black persons who were either freed-
men or slaves before 1868 had precisely the same rights which I
would have enjoyed at that time, were I then living as a Mhite
person. I do not think that amendment creates those rights in that
sense, in an ultimate sense. Yes, I do speak of ultimate rights
which I do think exist and I think were for a while positively
protected in positive law but not for a very long time.

Professor DUNNE. Senator Baucus, may I remind you that a
great Democratic President denied that proposition. Specifically,
President Andrew Jackson in his veto message of the rechartering
of the Second Bank of the United States, he insisted that the
opinions of the Court no more bound the Congress than the opin-
ions of the Congress bound the Court;

Senator BAUCUS. Yes. Well, you have an advantage over me. I
am not a constitutional law professor, and I am really not familiar
with that veto message. However, it seems to me that in our form
of government the Supreme Court is final.

Professor Neuborne, you came up with some ideas on how we
might approach the whole subject of busing. You suggested con-
structive ways that Congress might approach this problem rather
than trying to eliminate remedies or jurisdiction. I wonder if you
could explain your ideas more fully.

Professor NEUBORNE. Very briefly, sir, because I realize that time
is a problem, one obvious problem that I think anybody litigating
in this area would immediately identify, that is the causation
problem that Senator East referred to and that the Supreme Court
has referred to on a number of occasions.

The only way that you can really come to grips with exactly
what the- right is that is being protected in these proceedings is to
have a sensitive factfinding process in which the evil that the court
is remedying is specifically identified. What are the de jure segre-
gative acts which give rise to the violation of the Constitution?
What are the causal links between those de jure segregative acts
and the current state of public school segregation in the area?

Now there is nothing magic about that kind of factfinding. There
will be disputes. There will be difficulties in deciding what kind of
evidence is relevant, who has the burden of proof, precisely what
kind of hearing must go on.
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It~seems to me that it would be extremely helpful, both to the
lower court judges-who by the way are not looking for problems.
They do not run around trying to create social problems. Theyhave these cases thrust upon th'm and are doing the best they can.
The lower Federal judiciary, I suspect, would embrace a systematic
and careful set of directions from the Congress, explaining to them

-what their factfinding responsibilities are before they issue a
busing order.

One of those factfinding responsibilities is clearly to delineate
the causal link that exists between the de jure segregative act and
the current state of public school segregation that they find before
them. Other issues that I think are relevant are issues going, for
example, to the potential safety of the children who are engaged in
the busing.

I have two children. The very first thing I would think of in a
busing order is the safety- of my children. I would want that issue
seriously considered by a Federal judge. I would want Congress to
tell that Federal judge that he had better hold factfinding determi-
nations on that and make findings of fact before the issuio
forward.

The educational viability of the schools to which the students are
being bused, the relationship between the school that they are
being bused to and the school that they would have attended
otherwise-that is a relevant consideration for a parent to care
about. I think the judge should be required to make factual find-
ings on that point before ordering a busing decree.

Third parties interested in the event-the parents of the children
who are going to be bused, to put it bluntly-are often outsiders
who do not participate in the process, either because they cannot
afford a lawyer or because the process has gone on so long that
intervention is no longer possible at the remedial phase. It seems
to me that it would be perfectly appropriate for Congress to require
in some way that a hearing be given to those people before the
busing order goes into effect and that they be permitted to bring
forward the objections to the busing order that perhaps are not
getting to the judge's ears otherwise.

The possibility of alternative remedies-it seems to me that a
judge should be required, if Congress thinks it appropriate, to
exhaust all the alternative remedies which Senator East has sug-
gested. The notion of magnet schools-my daughter attends a
magnet school in Brooklyn to which she travels 1 hour by public
transportation, and it is, I assure you, a very substantial inconve-
nience for her to go there. The school is so good that we are willing
to undergo that inconvenience to have her go there. Those kinds of
remedies are also possible.

A judge has only two remedies: He has a compensatory damage
remedy and he has an injunctive remedy. Those are the only
traditional remedial devices available to a Federal judge. Congress,

-on the other hand, has the power, if you wish, to create innovative
remedies. It may cost some money; I do not suggest that it does
not. It is possible perhaps to structure educational environments in
which -people will voluntaril move into integrated settings but
without busing, and it seems L me that that is something that you
might want to consider as well.
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Hearings on the alternate remedies available in school desegre-
gation cases, it seems to me, would be a much more constructive
way of going about this than hearings on an attempt to take away
the only remedy that many judges now think is available. Maybe
what we need is some education of the judges as to what the
alternative remedies are and what remedies Congress wants them
to try before they go to a busing order.

Senator BAUCUS. I think that is a good idea. Nobody likes busing.
As a final remedy, it may be necessary, but it seems to me that we
in the Congress would be performing-a more valuable public serv-
ice by doing just what you suggest, that is by holding hearings on
alternate remedies. In that way we could offer the courts some
guidance. In my view that would be a more constructive approach.
I thank you.

Senator EAST. Gentlemen, we thank you very much.
[The prepared statements of Professors Harvey, Dunne, Neu-

borne, and Pollitt, with additional submissions, follow:]
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PROF. W~iuiw F. HARVEY

An Introductory Summary of the

Conclusions, Suggestions and Recommendations

on the "Neighborhood School Transportation

Relief Act of 1981"

Conclusions:

I. The Congress, under Section 5 of the Fourteeth Amend-
ment, has a positive responsibility to give statutory defin-
ition to the words "person" and "equal" in the Equal Protection

Clause of the Amendment.

II. The Congress has a positive responsibility to define

the words "person" and "equal" in the Fourteenth Amendment as
they were used and developed in the Declaration of Independence,
by Mr. Lincoln in his debates with Senator Douglas, and by

Congressmen Bingham and Lawrence, among others, between 1866
and 1868, in their development of the.Fourteenth Amendment.

III. Rights which are secured by the Equal Protection

Clause of the Fourteenth Amendment are individual and personal
rights which belong to person(s). Persons hold those rights
independent of any and all identifiable classes- of persons.

IV. The Supreme Court of the United States has displaced
rights of persons and individuals under theFourteenth Amend-
ment. Tht rights of persons were- displaced in the cass of

Board of Regents v. Bakke, 438 U.S. 265 (1978), in United

Steelworkers of America v. Weber, 443-U.S. 1931(1979), in
Fullilove v. Klutznick, 448 U.S. 448 (1980), and in Green v.
County School Board, 391 U.S. 430 (1968).

V. In displacing the rights of persons under the Four-

teenth Amendment, the Supreme Court of the United States has
struck at the very foundation of the Republic, which is the
Equality found in the Declaration of Independence. It has em-
braced the political philosophy of Senator Stephen A. Douglas
of the-1850s, reinforced by interpretations -of social statistics
it has rejected the political philosophy of Abraham Lincoln of
the 1850i and the 1860s, and the meaning of the Fourteenth
Amendment's Equal Protection Clause.

VI. School Busing Programs under Federal Judicial Decree
derive from the political philosophy identified in the Supreme
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Court cases referred to above. That political philosophy may

be referred to as the "StePehn A. Douglas Philosophy" or

interpretation of the Fourteenth Amendment.

VII. School Busing Programs under Federal Judicial

Decree deny Constitutional rights under the Fourteenth Amend-

ment's Equal Protection Clause. It is the case today that the
"remedy has become the wrong", and the greatest perpetrator of

the "judicial wrong" which denies Fourteenth Amendment rights

under its Equal Protection Clause is the United States District

Court System, compelled as it is by Federal Appellate Courts.

VIII. -The first duty of the Congress is to correct the

interpretations of the Fourteenth Amendment using the plenary

power which it has under Section 5 of that Amendment.

IX. The Bill now pending before this Committee is di-

mcted at curtailing the denial of Constitutional rights under

the Equal Protection Clause of the Fourteenth Amendment. That

denial of rights occurs in the massive, class action "remedies"

programs imposed by United States District Courts.

Suggestions:

I. In its present form the Bill probably will be disre-

garded by the United States Supreme Court as either (a) trench-

ing on its notions of Constitutional rights or (b) that it is

inapplicable to school desegregation cases because those feder-

al district court decrees "enforce Constitutional rights", so

to speak, which is their purpose, so they say, and hence this

Bill is simply inapplicable to that area.

II. A Court which can engage in the kind of intellectual

legerdemain which is found in decisions such as Green, Bakke,

Weber and Fullilove, will pay little attention- to this Bill.

This Committee should carefully note the concurring opinion by

Mr. Justice Powell in Fullilove, Part IV, A, of the Justice's

opinion. There he writes about the power of the Congress to

interpret the-Fourteenth Amendment--IF that authority is exer-

cised in a "manner that does not erode the guarantees of these

Amendments."

Regardless of the fact that that comes from a man who has

himself engaged in a massive erosion of the guarantees of M

Fourteenth Amendment, it must be taken to heart when writing a

Bill which is designed to enforce those rights. The problem,

it seems, with Mr. Justice Powell is that he can be righteous

"in His name sake" but the Justice seems unable to define "His"
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in this context. In other words, the ultimate standard(s) by
which the American-Republic was formed cannot be disposed of

by the most recent notion of a majority on the Supreme Court.

Recommendations:

I. That the Congress and this Committee find that the

use of racial criteria for any purpose is not permitted under

the Fourteenth Amendment's Equal Protection Clause.

A. Please see in this regard the opinion of Mr.
Justice Steward and Mr. Justice Rehnquist in
Fullilove, supra.

B. Please see, too, the opinion of Mr. Justice

Murphy in Korematsu v. United States, 323 U.S.

214, 242 (1944).

C. Please note carefully the remarks of Congressman
Bingham in 1866 on the Fourteenth Amendment: on

February 28, 1866, 39th Cong. 1st Sess, page 1088
of the Cong. Globe, and again on March 9, 1866,
page 1292 of the Cong. Globe.-

D. Please see the comments of Congressman Lawrence
on the Civil Rights Bill of 1866, 39th Cong. 1st

Sess, page 1832 of the Cong. Globe.

II. That the Congress andthis Committee find that the

use of a class remedy in class actions under F.R.C.P. 23 is not
permitted as a means to enforce rights under the Equal Protec-

tion Clause of the Fourteenth Amendment, for the reason that
,such a remedy violates that very Amendment which protects the
rights of a person. The Fourteenth Amendment does not refer
to a class of things, persons, or objects.

III. That the Congress find that the United States Dis-

trict Court System, compelled as it is by Federal Appellate

Courts, has engaged in the displacement of personal, Constitu-

tional rights, by arrogating unto itself (in the form of Judi-
cial decree) those zights which belong to persons, namely

children attending schools.

A. A finding that a state agency of some sort (i.e.
a school board) has engaged in unconstitutional

conduct and denied personal rights under the
Fourteenth Amendment is not a kind of "writ of

transfer" to the Federal District Court itself.

B. The right which has been denied is not-protected
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by its continued denial. The judicial remedy has
become the legal wrong.

IV. That the Congress and this Committee find that only
the person who has had his right denied can invoke a remedy of

his choice. That is, in the context of a school system, only
a person can decide whether to continue as that person is now,

or to make a different decision, i.e. to attend some other
available school.

A. If we may say that in areas of stated rights, such

as in the Fourth, and Fifth and Sixth Amendments
to the Constitution of the United States, that

there is no loss of those rights unless "there is

a voluntary relinquishment of a known right," then
we may also say that under the Fourteenth Amend-
ment, no governmental person (a federal or state
judge) can enter any decree which affects [my]
Constitutional right without my express and per-

sonal consent.

B. Federal Bankruptcy courts, every day, engage in a

greater consideration of small assets and things,
than federal courts today give to individual

school children.

C. This approach will, of course, enrage the "dese-
gregation industry" which consists of attorneys'---
and social psydblogists, lower school and univer-
sity administrators who maintain "fronts" in the
form of school or departments which depend on

governmentally-sponsored racial programs, judges
and federal judges especially who fully enjoy their

sensations of "power" over a community of children
(when it is accompanied by a language structure
which permits them to believe that they do well
for all, or'for a majority), of other school ex-

perts, committees, subcommittees and endless study
and social groups, all of which (except the
judges) received millions and millions of court-
ordered dollars.

It is sufficient to observe here that the
"desegregation industry" does not support or pro-

tect Constitutional rights# it does not, as Prof.

Thomas Sowell might say, increase the number of
available transactions which two or more can en-
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gage in. It destroys those transactional oppor-

tunities which alone create genuine advantages

and returns for identifiable minority persons and

groups of persons.

PREPARED STATEMENT OF PROF. Wiiuu F. HARvEY

Thank you for your invitation to appear and testify before

the Committee today, concerning a Bill which may be cited as

the "Neighborhood School Transportation Relief Act of 1981."

I deeply appreciate the recognition which the Committee has

given to me in extending this invitation to be here this

morning.

This Bill stands at the intersection of two very

substantial currents of thought in American social life and

history, and particularly American legal history. The Bill

represents also an effort to address the principal form of

denial of Constitutional rights which is occuring today in

these United States. The Bill speaks specifically to certain

findings by the Congress and it addresses federal judicial

competency in the so-called "remedies" side of School-

Desegregation Litigation. My purpose in this written statement

is to address those areas.

I. A Conflict of Constitutional and Social Doctrine

The fact that this Bill has been introduced is of itself

evidence of the continuing conflict which has occurred in our

social and constitutional history. It is a conflict which

goes to the very center, the foundation of the American

Republic. It has to do with the concept of Equality. Today

that concept is fractured. It has been judicially fractured,

although very clearly a definite philosophy of Equality (to

82-289 0-82-19
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which I subscribe) was established both in the Declaration of

Independence and in the Constitution of the United States in

1868 in the first section of the Fourteenth Amendment in the

Equal Protection Clause.

The Equality found in the Declaration and in the Fourteenth

Amendment in 1868, as explained best by Mr. Lincoln, is the

Equality of man in his natural rights, to which all else, and

particularly the functions of government whether a majority

vote in a Legislature or Judicial review in a Court, is both

subordinate and derivative. No government, no state, and no

court can deny those equal natural rights of man and remain,

at the same time, legitimate.

It was this understanding of Equality which alone

destroyed the institution of slavery in the United States. It

is this understanding which is the "sheet anchor" of our

Republic, and of Mr. Lincoln's philosophy.

There is a concept of Equality which is-radically different,

however, and it is now embraced by the Supreme Court of the

United States, and the Court holds that it informs the

--Fourteenth Amendment. The concept of Equality which is

radically different than the Equality which was established

in the Equal Protection Clause of the Fourteenth Amendment in

1868, does, in fact, subordinate Equality to several other

propositions: Equality among persons and in the nature of men

is subordinate to the doctrine of popular sovereignty (as

manifested in the halls of the legislature) and in the selection

of representatives to a legislature. This doctrine holds that

it is perfectly proper for a legislature and the representatives

of a group of persons known as voters to deny Equality among

persons entirely by the legislative fiat. Or, if not total

denial then, at best, it doesn't really matter how a legislature
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votes on a bill as long as there is a majority voting in the

legislature which represents a majority of certain persons

among voters. It is then permissible td take any stance the

legislature, through its congressional enactments or state-

legislative enactments, decides to. take.

A second proposition to which the philosophy of Equality

among men is subordinated is that Equality can be defined for

this moment and for this day, whatever the moment or day

happens to be, by court decree and by judicial declaration.

This proposition holds that Equality today might mean an

allocation of public resources upon a basis from which all

persons of an identifiable race are excluded from participation

(in the allocation) is perfectly legitimatel or tomorrow this

form of judicially delcared Equality might say that the

allocation of public resources on a basis in which 20% of an

identifiable race shall receive 20% of the allocation is

perfectly legitimate; or on another day this concept of-

judicially-decreed Equality might mean that there shall be a

complete and total separation of persons by race among all

public and, if necessary, private institutions in the society;

or this notion of Equality might mean that there is no redress,

and especially not in the judiciary, when there has been a

total usurpation of all personal rights which occurs for the

greater good of state power.

Dividing these two concepts of Equality among men is a-

challenge, because today the historical materials which

identify each of these propositions are rather abundant.

The concept of Equality to which I subscribe, and because

of that concept I support this Bill as an initial measure

(which I'll explain in a moment), was established in the

Declaration of Independence. It was articulated better by
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Mr. L Inool in the Nintenth Century than any person before

hm, or any peWson sieO that time. It was plainly established

by Congrsusma Singhm in the first section of the Fourteenth

t. Ths is an understanding of Xquality which has

been beautifully defined by Professor earry V. Jaffa, and I

credit him among others, with my understanding and intorpreta-

tion of Mr. Lincoln's philosophy.

Mr. ZUnooln said to us, particularly in the Lincoln-

Douglas debates, that the subjugation of other individuals by

race, or slavery in general, was not compatible with the

nature of a republican government. It was not possible to

permit citisens to vote to establish slavery in the territories

because that would itself repudiate the principle of %quality

whch has defined the nature -of the mrican government. In

Mr. Lincoln's view the removal of slavery was required because

of the principle of quality of all men. That principle itself

° defines republican government, and Mr. Lincoln taught that that

principle creates all subsidiary functions of republican

government, whether it is the derivative called "popular

sovereignty,' or whether it is a lesser function called

"Judicial review" and the equity powers of a court of limited

jurisdiction which is the federal judiciary. In Mr. Lincoln's

principle of Equality he asserted the propositions which are

found in the Declaration of Independence and which did embrace,

or course,-the American Negro or the American Black, although

that person was not uniformally treated in the initial develop-

m6nt of the Constitution itself.

It thus is plain that Mr. Lincoln's understanding of

Equality is not a proposition which can be either denied by

empirical data or supported by empirical data it is not a

proposition which is influenced by any evidence of today's

social science or political science p it is not a proposition
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which, indeed, any government in able to legitimately deny.

If it does, then that government or that organization of

state power cannot manifest itself or represent itself as one

representing anything other than the organization of power.

It followed from this that those temporary obstacles which

appeared to thwart the fulfillment of the promise of

Equality did not detract, in Mt.' Lincoln's interpreation,

from the validity of the promise or the certainty of it

itself.

Mr. Lincoln's fundamental proposition was that no man was

good enough in a moral sense to govern another without that

other person's consent, and if that person was held incapable

of giving his consent then the first individual could not

enter into an act of government toward him or over him. He

said in Ottawa, Illinois on August 21, 1858, that there was no

"oason in the world why the Negro was not entitled to all the

natural rights enumerated in the Declaration of Independence.

I emphasize here the words "natural rights" because there was

no greater spokesman for that philosophy than Mr. Lincoln.

I allude to his comments in July of 1858 in Chicago when

he sp6ke about decendents of other men and women who had come

from Europe: Germans, Irish, French and Scandanavian persons

who, he said, did not share the ethnic heritage of those

persons who wrote the Declaration of Independence. But it did

not matter to them, as it did not matter to Mr. Lincoln,

because those persons could themselves be a part of that great

heritage established in the Declaration of Independence which

said that "we hold these truths to be self-evidence, that all

man are created equal." Mr. Lincoln then went on to state

that those Germans and Irish and Fren6h and others:

"could feel that that moral sentiment taught in that

day evidences the relation to those men, that it is
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the father of all moral pr~zciple in them and that

they have a right to claim it as though they were

blood of the blood, and flesh of the flesh of the.

men who wrote that Declaration, and so they are.

That is the electric cord in that Declaration that

links the hearts of patriotic and liberty-loving

men together, that will link those patriotic hearts

as long as the love of freedom exists in the minds

of men throughout the world."

Professor Jaffa has taught that the last address in the

great Lincoln-Douglas debate was, of course, Lincoln' s

Gettysburg Address which was delivered after the Battle at

Gettysburg and some three years after the death of Stephen A.

Douglas.

Mr. Douglas represented a different concept of Equality,

a different form of Equality, and a different practice of

Equality. In fact, the views of Stephen A. Douglas were not

the views of the Equality of men at all. Senator Douglas did

not declare for the principle of slavery as such. What

Senator Douglas did declare was that it was entirely within the

competency of a people acting pursuant to the doctrine of

public sovereignty to determine whether slavery would continue

to exist or not continue to exist. He could never admit that

a people acting through their elected representatives, or

perhaps even in a townhall assembly, could be denied the right

to decide whether they wanted slavery by the imposition of that

status upon others. For Senator Douglas, as for many persons

today and the Unites States Supreme Court, the doctrine of

"popular sovereignty" was not subordinate to any other.

Clearly it was not subordinate to any moral sentiment or moral

proposition of Equality. If one wanted to establish a

different order of things then what one had to do was acquire



287

power. A majority of votes was required in the legislature,

or in that body of government which was brokering power. Mr.

Lincoln, on the other hand, said that the principle of Equality

was higher, much higher, than the function of popular sover-

eignty. He held to the principle that Equality was higher

than any other. It is that principle which defines the

republican form of government, and no principle of popular

sovereignty, or the subordinate underlying principle of judicial

review, is superior to that moral concept of Equality.-

It was not that Equality was merely an understanding or

a functioning relationship among certain persons, or of no

greater standing than iny other relationship. It was that Mr.

Lincoln's concept of Equality was, as he called it, the "sheet

anchor" of the Constitution, and of republican form of

government.

We identify Mr. Lincoln's concept of Equality, and

particularly his understanding that it could not be defeated,

or added to, by some form of evidence of superiority or of

degradation. We compare that understanding to the opinion of

Mr. Justice Blac)un, for example in the Bakkedecision, 438

U.S. 265, 406-407 (1978). This Justice informs us that

governmental preference is no stranger to our life. We see

it in many different programs and we permit some of these on

the ground that they have specific Constitutional protection.

Admissions to educational institutions have always been

selective, we are told, depending upon athletic ability,

anticipated financial largess, and alumni pressure. Equality

in the administration of a governmental university program is

really no different than that form of selection and preference,

and then we observe his conclusion:

"in order to get beyond racism, we must first take
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acpunt 'of race. There is no other way. And in

order to treat some persons equaly, we must treat

them differently--we dare not--let the equal pro-

tection--clause perpetuate racial supremacy."

We ask, what is the -source of such commentary? The

source we can identify very quickly as being lodged in the

proposition of the supremacy of Popular Sovereighty, and of

course, the suprebacy of a derivative of popular sovereignty,

which is Judicial Review. There is a direct line between the

doctrines espoused by Mr. Justice Blackmun, or Mr. Justice

Brennan, and the doctrines which were articulated by Senator

Stephen A. Douglas before tho Civil War commenced.

For myself, of course, I cannot subscribe to such empirical-

type notions that Equality, as the first and topmost principle

of social organization and thus government, is somehow similar

to, if not identical with, "alumni pressure" or "athletic ability"

or-"anticipated financial largess" in the administration of a

public institution. Just as I did not agree with that when I

wrote an amicus brief on behalf of Mr. Bakke in that case, I

do not agree with it now. I shall never agree to it.

Accordingly, if one seeks a parallel to my views about

Equality, perhaps in contemporary form, then one can, generally

speaking, examine the Amicus brief of the Committee of Law

Teachers Against Segregation in Legal Education, which was filed

in 1950 in the case of Sweattv. Painter, 339 U.S. 629 (1950).

That brief said, in part, that laws which give equal protection

are those which make no distinction based on race, in the

sense that they make no distinction because of race. The brief

sided with Mr.. Justic Harlan's dissent in Plessy v. Ferquson,

163 U.S. 537 (1896).- The "Law Teacher's Brief" in Sweaty.

Painter was sadly lacking in research and scholarship which was
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However, its result, in essence, to which I agree, would have

ruled out all racial preference and distinction in the

administration of all statutory law, and I insist that in this

context there is no distinction between "government" or "state

activity" and a court, whether federal or state.

Accordingly, I am happy to separate myself from the

position of the Association of American Law Schools, or of the

American Bar Association, as shown in each amicus brief in

Bakke, and their conduct on other occasions since Bakke. Those

two organizations and American unviersities in general have no

greater ability to administer their racial criteria than a

club-swinging sheriff in Selma, Alabama. There is no

justification of any kind, in statements which are issued, from

time to time, by college presidents_(or the attitudes they

represent), about student-body racial diversity, which statements

find their way into Supreme Court opinions.

Law cannot make a distinction based on race, or on "a

rational basis of race" or on an "imperative need of race."

Mr. Lincoln taught that in the 1850s. It was correct then, it

was correct in 1950 when it was vaguely understood in the

A.A.L.S.1 it is correct today and I fully subscribe to it.

I remind this Conmittee that, as the Supreme Court said in

-Erie Railroad v. Tompkins, 304 U.S. 64 (1938), regardless of

thejudicial gloss covering a Constitutional mistake, it is

still required that that mistake be corrected. So also here,

It is easily suggested, as Mr. Justice Brennan informed us

in his opinion in the Bakke case, 438 U.S. 265, 326, that

although our nation was founded upon the principle that all men

are created equal, we must, Justice Brennan declares, recognize

that the framers of our Constitution openly compromised that
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-consequence of this compromise is well known and is called our

"American Dilemma". From this he suggests that the forms of

racial discrimination which flowered so intensely in the

Twentieth Century,• and particularly in the first 30 years of

the Twentieth Century, come to us from the status of slavery

itself. If this is the reading which Justice Brennan gives

to our history, I suggest to the Committee that that reading

is totally in error. That is one of the greatest historical

mistakes we make. It is to assume that racial discrimination

developed naturally from the status of slavery which was ended

with the Civil War. That is not sol Racial discrimination

came to us in a program of development which employed the use

of state power under a governmental qua power doctrine sano-

tioned by the Supreme Court commencing with the Slaughter-House

cases in 1673.1/ The case of Plessy v. Ferguson, for example,

was an inevitable product of the Slaughter-House cases. It is

not that Plessy v. Ferguson and racial discrimination, as

practiced in the United States, developed naturally from the

status of slavery. Racial discrimination chme to us because

of Judicial construction which was extended to the Fourteenth

Amendment especially by the Supreme Court of the United States.

If that were understood, generally, then the origins of the

"American Dilemma" could be correctly identified and the

"Dilemma" rather quickly remedied.

It. The Remedy is-the Wrong in School Desegregation Cases

Today school desegregation litigation has beQome bizarre

and so constitutionally contorted that there is a kind of

unwritten assumption that when a school board or other public

authority has -been found to have engaged in discrimination

1. 83 U.S. 36 (1873).
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which was an invasion of the person's right under the

Fourteenth Amendment, then, in some way, that person's right

is transferred to a kind of possessory interest or power of

the United States District Court system. It is used in any

way which the United States District Court wants to fashion.

There is truly no legitimacy today, in the judicial remedy

side of desegregation litigation. Desegregation litigation

today results in the wholesale denial of Constitutional

rights rather than the protection and enforcement of consti-

tutional rights under the Fourteenth Amendment.

I suggest to the Coummittee that a principal reason that

this legislation is needed is that today the Judicial remedy

has become a wrong. I suggest that the origin of the most

recent chapter in the "American Dilemma" is found in a denial

of meaning to the word "person" in the Equal Protection Clause

of the Fourteenth Amendment. The principal reason that the

remedy has become the wrong is that, if the Equal Protection

Clause were given vitality by the Supreme Court and the federal

judiciary in general, then it would understand that there is

no class remedy available, not even in class actions, for the

protection of a "person's" Constitutional right which is

recognized under the Fourteenth Amendment.

A recent obstruction to clear understanding occurred with

certain amendments to the Federal Rules of Civil Procedure in

1966, and in particular Federal Rule 23 providing, as it does,

for class actions in civil rights cases and in school

desegregation litigation. One can agree with the proposition

that a determination of class liability is available to a

class of persons, but it does not follow from this (and here I

think a major constitutional blunder has developed) that a

class remedy is available simply because a court finding of

class liability has occurred.
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1 suggest to the Committee that the class remedies such

as massive busing programs which are used by the federal

district courts, which have been sanctioned, as we all know,

by the Supreme Court of the United States, see for example

Board of Education v. Swan, 402 U.S. 43 (1971), are themselves

a denial of the very language and meaning of the Fourteenth

Amendment. That amendment is designed to guarantee persona,

individual rights. It speaks about individuals and it uses

the word "person". The Fourteenth Amendment does not refer to

"class rights," and it was not designed to permit a class

remedy. The Fourteenth Amendment's Equal Protection Clause

speaks about personal rights, see Shelley v. Kraemer, 344 U.S.

1-22 (1948), Missouri ex rel Gaines v. Canada, 305 U.S. 337

(.1938), and MoCab. v. Atchison, T. & S.F. R. Co., 235 U.S. 151,

161-162 (1914), and of course Mr. Justice Powell's opinion in

Bakke, 438 U.S. 265, 289 (1978), among other authorities.

The word "person" was not inserted in the Fourteenth Amendment

by accidents it had a very special meaning, and it has that

meaning today.

I1. Race Is Not An Acceptable Criteria

I do, of course, recommend to the Congress that the

Congress interpret the Fourteenth Amendment to bar use of race

in all instances of governmental function and activity. (This

is the principal meaning today of the Equal Protection Clause,

particularly after the Supreme Court eviserated the privileges

and immunities clause in the Slaughter- House Cases). It

follows from this that race is not an acceptable criterion for
any governental activity, including the judicial activity.

The judicial function is no less a form and function of

government than a school board which has practiced racial

discrimination. it is all a function of government and there

is and can never be a distinction based upon the notion that
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"benign" racial preference is acceptable, or that we must

"discriminate against discrimination", or that if our intention

is "good", or if our intention is "creative", or if our

intention is "to do both well and good in a racial sense", then

it is permissable to engage in racial discrimination on a

wholesale basis.

Mr. Lincoln said that no legislature has that capacity,

and I state that the courts have shown themselves to be no more

competent than the legislature, the "popular sovereign." When

it is asserted and validated as it was in the Fullilove, Weber,

Bakke, and Green, it is a repudiation o the fundamental

doctrine of Equality which is the fountainhead of this Republic.

I hold that race is not an acceptable criteria or standard in

any governmental function whether it is admission to a school

of higher education or admission to a secondary school, and

whether it is being performed by a court or by a school board

or by the president, or some committee of a university.

Our history teaches us that we will not know racial

harmony in the United States until government gets out of the

"race business." Government has been in the "race business"

in one form or another since the SlaughtezLouse decisions of

1873 (which were not interpretations based upon a racial

activity) and it has never ceased from that activity. I think

the great benefit this Congress can serve is to remove government

from that activity and the place to conmence is to support and

interpret the word "person" as it is found in the Equal Protection

Clause.

I hope that the Congressafter this Committeewill bar

race as criteria in all governmental activity and function.

That is what the Congress intended in the Privileges and

]ununities Clause, thence the Equal Protection Clause, in 1866-68,
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IV. The Congress and Section 5 of the Fourteenth Amendment

I take it that there is no serious question about .the

power of the Congress to act under Section S, and perhaps Mr.

Justice Powell will reOognize, as he indicated in Fullilove,

that the Congress clearly can act when it protects Constitutional

rights under the Equal Protection Clause. Moreover, it clearly

can act when those rights have been denied by federal court

orders which tre supported by federal appellate courtsl

It is my judgment that the Congress should act under

Section 5 of the Fourteenth Amendment by reinforcing the dignity

of the individual, and by interpreting, if necessary, the word

"person" in the Equal Protection Clause. I would hope that the

Congress might develop a remedy program for discrimination

which occurs under the Fourteenth Amendment. That remedy pro-

gram must be tailored to individuals, and if properly developed

it will mean that there is no class remedy available in

Constitutional, desegregation litigation.

Always in Constitutional, desegregation litigation, we

speak about personal rights. We speak about individuals, who

seem to form a class in the minds of class action plaintiffs

because they have an identifiable color. However that may be,

the remedy which is available must be an individual remedy

and only an individual remedy.

in the Bill's present form, however, I think that the

Supreme Court and inferior federal courts will continue to

invoke the judicial power they now assert and, essentially,

disregard it. They would hold that busing orders are not for

tfe. purpose of altering either the racial. or ethnic composition

of a student body (see page 3, lines 16 and 17, 21 & 22), and

that the Bill is inapplicable to a Constitutional *remedy"

they would develop, or, under Justice Powell's notions, set Out
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in Fullilove, it is unconstitutional.

I think that any court which has the ability to write as

the Supreme Court wrote in the majority opinions in Fullilove,

Weber, Green, and the Pdwell-Brennan opinions in Bakke, would

pay slight attention to this Bill in its present form.

It follows that I support this Bill, given the specific

Conclusions, Suggestions and Recommendations which are set

out at the commencement of this written discussion.

Conclusion

On the longer pull# I would hope that the Congress,

perhaps with the support of President Reagan's Department of

Justice, even if it is too much to expect from the American

Bar Association and the Association of American Law Schools,

will statutorily redefine the protection of our rights under

the Equal Protection Clause of the Fourteenth Amendment and

(a) bar the use of race for and in all criteria and usage in

all governmental function and (b) thereby withdraw government

and particularly its court system from the horrible business

of racial manipulation.

If this Committee should proceed in that way, I stand

ready to assist it as it deems appropriate.
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PRtEPARED STAT94ENT OF PI~oF. Gww LT. Dim.*

I am honored to appear before this subcommittee, a

sensibility that is tempered by the bewilderment of why United

States Senators should listen to academics on issues of high

public policy. As Professor John Hart Ely has put it: ". . • a

Governor Warren or a Senator Black will rightly see no reason

to defer to law professors; even less do they need Academy's

advice on what is politically feasible."'

And on the nuclear issue before this group - judicial

assignment of children to schools on the basis of race and color -

perhaps the subcommittee should be listening to my wife who has

overseen, surpassingly well, the education of six children on a

trail which runs from pre-kindergarten through medical and law

? chool. She should, therefore, be the expert witness. However,

having devoted a number of years to studying the lives and reading

the mail of some great American jurists, perhaps I might hazard

a guess as to what Joseph Story and Hugo Black might say were

they sitting in this chair this morning.

Hence, to begin at the beginning - a generation ago

Herbert Agar reifirn'ded-us that the constitutional disputations

of the meredian New Deal, whether presidential ascendancy,

rubber stamp congress or pliant judiciary, were essentially con-

frontations over specifics and not generalities, and now as then

analysis of the constitutional issue must begin with appraisal

of the controversy for which constitutional exergesis is but

reflection and overlay.

And on that point here, I must cite Martin Mayer,

surely our most perceptive cultural historian and astute social

critic:

To force parents to send children to a school they

consider less good than the one previously available is

1. Ely, "On the Wages of Crying Wolf," 1 Human Life Review
44, 59 (1975).
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a decision fraught with major negative consequences. We

are, I fear, going to pay a terrible price for having

placed on our young people the entire burden of social-

izing the rural Negro come to-the city. But the worst

of it has been the rebuke to the best instincts of the

family and to the desire to look to the future, which

is always closely linked to children.
2

More than this, these disasters by decree, as Professor Garglia

has well called them, are the grossest violations not only of

the very Constitution they purport to enforce, but of the cases

construing the precise point involved and which range from

Pierce v. Society of Sisters to Brown v. Board.

Assuming that the assingment of children at wholesale

to distant, hostile and dangerous environments is utterly without

warrant in the constitutional text of the va-ues encapsulated

therein, we come to the other question: What then is to be done?

The answer to that question is found in the constitutional text

and is consonant with its design and consistent with its values,

specifically the last sentence of the second paragraph of

Section 2 of Article III. Here the obvious grant of congress-

ional control over federal jurisdiction provides an instrument

that is nicely crafted to the job at hand.

Without necessarily reopening the debate over the

origins of Article III, it is surely not amiss to point out

that both the "ordain and establish" predicate and the "exceptions

and regulations" qualifier constitute the sole checkrein, short

of constitutional amendment, over men - not angels - who are

appointed for life and are accountable to nobody. In sum, the

only permissible inference is that it was crafted as such.

To be sure, the checkrein has been infrequently used,

2. Mayer, Today and Tomorrow in Americap. 211. (Paperback 1975)

82-289 0-82--20
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but when used it has been judicially validated. 3 This process

of judicial acquiesence involves a constitutional perception

that is fundamental and one inferable from the positions of

both Hugo Black and Joseph Story. And I say this notwithstanding

the vitual cachet of Justice Story as an insistence that Congress

is constitutionally required to create an apparatus of lower

federal courts and vest the entire range of federal jurisdiction

in them. Two circumstances blunt the grandiose inferences.

First, this simply never has been and it may be hazarded never

will be. Second, that when the chips Were down, Story conceded

that the Constitution gave no jurisdiction ex proprio vigore,

and that statutory intermediation, supplied by Congress, was

indispensable to whatever'they did have.4

A century and a half later, the juridical thought

of Hugo Black comes out to the same bottom line. On the exegetic

overlay, there is his clarion declaration: The Founders of

this nation entrusted the law-making power to Congress alone in

good times and bad . . ,, And on the nuclear controversy,

there is his comment during ,oral argument on forced busing

as an effort "to change the arrangement of people's lives all

over this nation."'6 Again, there was an action when the chips

were down, his affirmative vote for the Norris-LaGuardia Act and

his perfuntionay participation - one procedural question - of

the statute which stripped the federal courts - all federal

courts - of jurisdiction over injunctive remedies in labor disputes.

Norris-LaGuardia is something of a key here, and standing

for the proposition that when an ideologized judiciary, in Hamilton's

3. Stuart v. Laird, 1 Cranch 299 (1802); Sheldon v. Sill, 8
Howard 441 (1850); Ex Parte McCardle, 7 Wallace 506 (1869);
Lauf v. E. 3. Shimmer Co., 303 U.S. 323 (1938); Lockerty v.
Phillips, 319 U.S. 187 (T1943); see also '"aylor v. St. Vinc-ent's
Hospital, 369 F. Supp. 948 (D. Mont 1973).

4. White v. Fenner, 29 Fed. Cas. 1015 (No. 17,547) C.C.- R.I.
1818).

5. Youngstown Tube v. Sawyer, 343 U.S. at 589 (1952).

6. The New York Times, February 28, 1971.
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phrase, forsakes judgment for will, a salutary congressional

intervention is in order to right the constitutional balance.

Indeed, if a historian could program the course of this bill, he

might well chart its course to arrive at the presidential desk on

March 25, 1982, which will be the golden anniversary of Herbert

Hoover's approval of the earlier statute and a felicitous precedent

for this one.

But to return to the present. Justice Black's insistence

on the plain meaning of plain words ("I read 'no law abridging' to

mean no law abridging.") 7 is a salutary safeguard against ideo-

logical extrapolations to twist the obvious and straight-

forward content of Article III.8

In addition, those well-meaning glosses also unite

in asserting a sort of disaster potential in congressional use

of conceded and obvious powers. To be sure, as Senator Moynihan

noted, the American constitutional design is characterized by

tension and counterweight capable of subverting it. To be sure,

misuse of the appointment power can effectively destroy judicial

independence. So can simple failure to appropriate. And over-

use of the jurisdictional authority can produce the same effect.

None of these is the case here, and the medicine of the Consti-

tution need not become its daily bread. As Justice Frankfurter

well noted:

The process of constitutional adjudication does not

thrive on conjuring horrible possibilities that never

happen in the real world and devising doctrines sufficiently

comprehensive in detail to cover the remotest contingency.
9

7. Jacobellis v. Ohio, 361 U.S. at 157 (1954).

8. See, e.g., Hart, "Power of Congress to Limit the Jurisdiction
of the Federal Courts: An Exercise in Dialectic," 66 Harvard
L. Rev. 1362 (1953); Ratner, "Congressional Power Over The
Appellate Jurisdiction of the Supreme Court," 109 U.Pa.L.Rev.
157 (1960); Eisenberg, "Congressional Authority to Limit
Lower Federal Court Jurisdiction," 83 Yale L.J. 498 (1974).

9. New York v. United States, 326U.S. 572 (1946).
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But what is the case here? It has been well described in another

contest by Princeton's eminently respected Arthur Corwin: "The

Supreme Court went on a virtual binge and thrust its nose into

matters beyond its competence with the result that (in my judgment,

at least) . . . it should have its aforesaid nose well tweaked...

The country needs protection against the aggressive tendency of

the Court."'1 0

10. The New York Times, March 16, 1958.
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PREPARED STATEMENT OF PROF. BuRT NEUBORNE

Mr. Chairman and members of the subcmmittee. Thank you

for the opportunity to present my views on the constitutionality and

propriety of several proposed bills which seek to limit the power of

an Article III judge to grant affirmative injunctive relief in school

desegregation cases. As a Professor of Law at New York University

and an active civil liberties lawyer, I am deeply concerned both

with the wisdcon and the constitutionality of attempts to alter the

institutional relationship between Congress and-the Federal judiciary

merely because members of Congress disagree with the remedial actions

of several Federal District judges. Instead of relying on the

Supreme Court to strike the proper remedial balance, these proposed

bills seek to invade the province of the judiciary by imposing a

legislatively mandated solution to a judicial problem. Nothing could

be more dangerous to the principle of Separation of Powers.

Disagreement with the remedial actions of the Federal

judiciary in school desegregation cases cannot obscure the fact that,

ovex time, an independent Federal judiciary is the single most

important guarantor of freedom that we have today. In an era when

pressures on the individual generated by a complex and contentious

world have reached overwhelming proportions, the foresight of the

Founders in providing for an institutional check on majoritarianism

is one of our great national treasures. If we hope to be as free

in the year 2000 - and beyond - as we are today, we dare not dismantle

the institutional structure which has made the Federal oxwts such

a potent force for individual freedom. It is, I suggest, profoundly

dangerous to inflict a serious wound on the Article III judiciary

merely because of single-issue pique. Even if the attempt were to

succeed, the price to the nation would be enormous - a legacy of



802

freedom endangered because of a single transitory dispute over

remedial tactics. If, in fact, Congress possess the power - and the

foolhardiness - to strip the Federal courts of the ability to fashion

necessary remedies in school desegregation cases, the mischief

cannot be confined to one area of the law. Similar exercises of a

legislative veto over judicial action in defense of constitutional

values can be expected whenever the judiciary acts effectively in

protecting individual rights to the discomfiture of the majority.

A judiciary which forges remedies in constitutional cases at the

sufferance of the majority can hardly be called independent. If

judicial independence is so conprcmised, the institution will have

been mortally weakened and our system will have taken a grave step

toward parliamentary supremacy in the European tradition. It is

a step no one devoted to individual freedom can contemplate with

equanimity. Thus, even if Congress possessed the power to enact

legislation stripping the Federal courts of the power to grant

necessary remedies in constitutional cases falling within their

subject matter judisdiction, it would be a serious mistake to do so.

The issue, however, is not merely one of wisdom. The

principle of Separation of Powers inherent in Article III of the

Constitution places substantial constitutional limits on the power

of Congress to interfere in the resolution of cases or controversies

falling within the subject matter jurisdiction of an Article III

court. Cnce a constitutional case caes within the subject matter

jurisdiction of an Article III court, Congress may not interfere

with its resolution by seeking to impose rules of decision on the

judge or by seeking to deprive the court of necessary remedial

powers. United States v. Klein, 80 U.S. (13 Wall.) 128 (1871).
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In discussing the scope of Congressional power in this

area, the Supreme Court has found it helpful to differentiate four

related, but distinct, concepts: standing; cause of action; subject

matter jurisdiction; and remedy.

Standing is often used to describe the nature of the stake

in a given dispute which a person must demonstrate in order to justify

invoking the assistance-of an Article III court. While the standing

doctrine undoubtedly rests, in large part, on prudential considerations

which may be the subject of Congressional legislation, there exists

a core set of Article III components which limit the power of Congress

to confer Article III standing on litigants who do not possess it and

to remove it from litigants who are significantly affected by the dispute.

Since it is clear that minority children who are confined to uncon-

stitutionally segregated schools possess Article III standing, Congress

woul2 clearly lack power to seek to close the Federal courts to them

on standing grounds.

The existence of a cause of action is often described as

a theory pursuant to which-a given source of law - statutes, common law

precedents or constitutional norm - entitles a litigant to judicial

assistance in altering the factual status quo. It is, of course, clear

that to the extent a given cause of action is linked to a non-consti-

tutional source of law, Congress has broad power in determining its

scope. It is equally clear, however, that when a cause of action finds

its source in the Constitution, Article III vests the judiciary with

the final word on the merits of a constitutional claim. E.g., Ex parte

Young, 209 U.S. 123 (1908). Legislative attempts to reverse the

Supreme Court on the merits of a constitutional claim are doomed to

failure as flatly inconsistent with the Separation of Powers.
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Subject matter jurisdiction is often described as the

power of an Article III court to entertain a given cause of action.

Article II provides Congress with broad, but not unlimited power,

to determine the subject matter jurisdiction of the Federal courts.

For example, a bill which defined subject matter jurisdiction to

exclude racial or ethnic groups from access to the Federal judiciary

would, of course, be invalid. Similarly, bills which single out a

specific constitutional issue and seek to remove it from the

jurisdiction of the Federal trial courts raise troublesome issues

of equality and purposeful avoidance of constitutional mandates.

However, whatever the power of Congress to regulate subject matter

jurisdiction, none of the bills currently before this sub-ccmnittee

seek to follow that route. No one has even suggested that Federal

courts be stripped of subject matter jurisdiction over cases in-

volving unconstitutional racial segregation in the public schools.

Instead, the bills adopt a confusing terminology by purporting to

remove jurisdiction to provide certain remedies. Removing the power

of a Federal judge to issue certain types of injunctive relief is

not, however, a modification of jurisdiction - merely of remedial

power. It is, therefore, at the level of remedies that these bills

nust be approached.

Congresses' power to regulate the remedial powers of an

Article III judge, while broad, is subject to substantial constitutional

constraints. Where the rights in question flow from non-constitutional

sources, Congress, of course, possesses a virtually plenary power to

define the appropriate remedies. However, since the substantive value

of a right is inextricably intertwined with the remedies which exist to

enforce it, when the source of a plaintiff's cause of action is

constitutional, Congress may not strip the courts of traditional
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remedial mechanisms which the court deems necessary to the vindication

of plaintiff's constitutional rights without affecting the substance

of those rights. once Congress vests an Article III court with subject

matter jurisdiction involving a constitutional cause of action, it

may not direct the court to decide the case a particular way. only -

the judiciary may decide cases or controversies properly before it.

E.g., United States v. Klein, 80 U.S. (13 Wall.) 128 (1871). If

Congress may not dictate the outcome of a case within the subject matter

jurisdiction of-an Article III court directly, it may not achieve the

same result indirectly by stripping the court of power to issue

relief needed to implement its decision. Indeed, if Congress were

permitted to strip a court of remedial power necessary to the imple-

mentation of its decision, Federal courts would be reduced to the role

of issuing advisory opinions - in blatant violation of the Case or

Controversy rules of Article III. Thus, when a traditional remedy

is necessary to the implementation of a decision in a constitutional

case properly within the subject matter jurisdiction of a federal court,

Article III courts possess inherent power under the Constitution

to grant the remedy. E.g., Bivens v. Six Unknown Agents, 403 U.S.

388 (1971); Davis v. Passman, 99 S.Ct. 2264 (1979); Carlson v.

Green, 100 S.Ct. 1468 (1980).

Congress, if it wishes, may seek to take the Federal courts

out of the business of deciding cases involving unconstitutionally

segregated schools. Such a course of action would raise serious

questions of policy and constitutionality. But, whatever the power

to remove subject matter jurisdiction entirely, Congress may not vest

an Article III court with subject matter jurisdiction over a given

category of cases and, at the same time, forbid the court from granting
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the injunctive relief necessary to implement its judgment on the merits.

Once Congress authorizes an Article III court to exercise subject

matter jurisdiction over a case or controversy, Congress may not put

its finger on the scales of justice by dictating the outcrme directly,

by enacting rules of decision; or indirectly, by denying the court

power to enforce its decision.

Although disputes between Congress and the courts over

the scope of remedial authority in constitutional cases have been

rare, the Supreme Court has unequivocally upheld the power - and

duty - of an Article III judge to provide those remedies required

to iTplement his or her decisions on the merits. Thus, for example,

in Jacobs v. United States, 290 U.S. 13 (1933), the Supreme Court

ruled that Article III judges were empowered to award interest in

cases arising under the Fifth Amendment despite the failure of the

Tucker Act to grant them "jurisdiction" to do so.

Nor may Separation of Powers principles be avoided by

phrasing the bills in term of an alleged constitutional right to

be free from certain remedies. Such an approach fails on two

levels.

First, the Supreme Court has explicitly rejected the

constitutional theory on which the bills are premised. E.g.,

McDaniel v. Barresi, 401 U.S. 39 (1971), reversing 226 Ga. 456,

175 S.E. 2d 649 (1970). The bills assert the existence of a

constitutional right to be free from re-assignment to a given

school on the basis of race. Precisely such a right was asserted

by the Supreme Court of Georgia, only to be explicitly rejected

by Chief Justice Burger on -behalf of a unanimous Suprrex Court in

McDaniel v. Barresi, qMra. Whatever Congress' power-to legislate

in favor of its vision of the constitution, it does not include the

right to overrule the Supreme Court by legislation. Unless we are
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prepared to abandon our cmitment to Separation of Powers, Congress

may not claim to be the final arbiter of the meaning of the Consti-

tution. The Suprere Court has spoken in McDaniel and, unless this

subcnnittee wishes to laumch a radical assault on our form of

government, the legal issue is closed - unless, of course, litigants

persuade the Sureme Court to re-open the question.

Second, even if the Court had not explicitly rejected

the theory on which the bills are promised, the notion that enforce-

ment of a constitutional decision may be blocked by the legislative

assertion of the rights of affected third parties strikes at the

heart of the judicial process. Every judicial decision on constituional

rights affects third parties. Indeed, the essence of the judicial

process in a constitutional case requires a court to balance

the rights of an individual plaintiff against the often legitimate

concerns of third parties. That such decisions are difficult and,

often, controversial goes without saying. However, it also goes

without saying that the fact that such decisions are made by an

independent judiciary, insulated from majoritarian pressures, is

what-differentiates our system of democracy from a European parli-

amentary system. If the legislature is permitted to unravel the

fabric of judicial independence by second guessing constitutional

decisions in the guise of enforcing the purported rights of affected

third parties, the basic institutional relationships established

by Marbu v. Madison will be fundamentally altered. Thus, whether

one focuses specifically on the constitutional right which the bills

purport to protect or on the general theory which underlies them,

the result is the same - Congress lacks the power to strip the

Federal courts of ability to grant necessary remedies in constitu-

tional cases properly within their subject matter jurisdiction.

Of course; to recognize that Congress lacks power to
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deprive Federal courts of the ability to issue necessary remedies

in constitutional cases is not to suggest that Congress may play

no role in the remedial phase of a constitutional case. So long

as Congressional action does not prevent a Federal court from

enforcing its decision on the merits, Congress may - and should -

exercise substantial authority in overseeing remedies for persons

whose constitutional rights have been violated. For example, in

connection with school de-segregation litigation, Congress may

require a court to permit third-persons affected by a proposed

remedial decree to intervene in order to assure that the Federal

judge is aware of the factual implications of a given remedial

decree. Alternatively, Congress could require the appointment

of a guardian ad litem to represent the interests of affected

third persons in any case in which busing or re-drawing of district

lines is contemplated.

Similarly, Congress may establish a hierarchy of possible

remedies in constitutional cases. Thus, Congress may require a

Federal judge contemplating the issuance of affirmative injunctive

relief in school de-segregation cases to certify that no less

drastic remedy exists capable of implementing the decision on -

the merits. In connection with such certification, Congress may

require that specific findings of fact be made in connection with

issues relevant to the necessity for and scope of the remedial

decree. Moreover, although the issue is not free from doubt,

Congress may well be empowered to establish the burdens of proof

governing contested fact-finding pursuant to such remedial hearings.

Thus, an appropriate bill may:

(1) assure the participation of interested

third parties during the remedial phase

of a school de-segregation case;
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(2) require a specific finding that no less

drastic remedy exists capable of implementing

the courts decision on the merits;

(3) require that specific findings of fact be

made on conte.ted issues relevant to the

remedial decree; and

(4) establish the burdens of proof which govern

the resolution of contested factual issues

relevant to the remedial decree.

What Congress may not do is purport to give an Article

III judge power to resolve a constitutional case or controversy by

vesting him with subject matter jurisdiction while simultaneously

removing the power to grant remedies needed to enforce his decree.

It is, to say the least, hypocritical to invite minority plaintiffs

to use a judicial forum which lacks power to vindicate their rights.

There is, however, a more positive role which Congress

should play in the remedial phase of a school de-segregation case.

Busing is resorted to by Federal trial judges because no alterna-

tive remedies exist which appear to hold out hope of remedying the

constitutional violations which plaintiffs have endured. Judges,

bound by tradition and appropriate self-restrainit, are limited to

a remedial armory which includes injunctions and compensatory damages,

but little else. Congress, on the other hand, is free to explore

the possibility of innovative remedial devices which will make

constitutional plaintiffs whole, while sparing third-persons

from disproportionate cost. Unfortunately, Congress' reaction to

the remedial problem in school de-segregation cases has tended to

be negative. However, if Congress genuinely wishes to end busing,

it may not do so by simply seeking to outlaw it. Rather, it

must explore the existence of alternatives which will provide
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minority children with their full constitutional rights. 7he

pragmatic truth is that no Federal judge would order a minority

child bussed from a genuinely superior minority school to an

inferior integrated one. Congress wishes to provide an alterna-

tive to busing, let it authorize Federal judges to turn minority

schools into demonstrably superior educational institutions. If

we are not prepared to permit minority children to be bussed in

order to attend integrated schools because it is too disruptive

to third-parties, perhaps we can compensate the minority children,

not in money, but in knowledge.

Unless Congress is prepared, however, to explore

innovative alternatives to busing, it may not pursue a negative

course which seeks to strip Federal judges of the only remedial

device which can vindicate the constitutional rights of plaintiffs

who have properly invoked the subject matter jurisdiction of an

Article III court.
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P ARED STATEMENT OF PROF. DANIEL H. POU.xTT

Thank you, Senator last for the opportunity to share with you

my thoughts on this important topic. I appreciate the fact that

your subcommittee is holding these hearings, that your subcommittee

is anxious to hear all points of view.

I have brought with me today some of my students, who have helped

me with my testimony.

My testimony is in three part.

Part 1 is a legal analysis of the issues in these bills. I will

be brief on this point, knowing that testimony is coming from others.

I enclose an article I wrote with then Congressman Frank Thompson

some ten years ago on the "busing" legislation proposed by President

Nixon. His proposal resembles some of the bills now pending.

In this article, we discussed the McCardle-Yerger-Kline decisions

and the authority of Congress to regulate the appellate Jurisdiction

of the Supreme Court. More to the point here, we also discussed

the power of Congress to regulate the remedial authority of the

"inferior courts".

In this connectiDn we discussed Marbury v. Madison, and the

obligation in civilezed governments to afford a remedy-when rights

are denied. We quoted Chief Justice John Marshall who wrote in 1803 that
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"The government of the United States has been emphatically

termed a government of laws, and not of men. It will certainly

cease to deserve this high appellation if the laws furnish no

remedy for a violation of a vested legal right".

We discussed Hayburn's Case, wherein Chief Justice Jay wrote in

1792 that Congress has no authority to limited the remedial powers of

the federal courts because "

"the government is divided into three distinct and independent

branches and it is the duty of each to abstain from, and to oppose,

encroachments on either".

In this earlier article we discussed the Norris-LaGuardia Act, and

the Portal to Portal Act; and the cases which agreed that Congress

can deny federal courts the jurisdiction necessary to vindicate

rights created by Congress; but that Congress cannot deny jurisdiction

necessary to vindicate rights guaranteed by the constitution. We

discussed a number of decisions, including that of Judge Chase in

Battaglia v. General Motors Corp., 169 F. 2d 266 (2d Cir. 1948).

He wrote that

"the exercise by Congress of its control over jurisdiction

- is subject to compliance with at least the requirement of

the Fifth Amendment. That is to say, while Congress has the

undoubted power to give, withhold, and restrict the juris-

diction of the courts other than the Supreme Court, it mustN

not so exercise the power as to deprive any person of life,

liberty, orVr property without due process of law or to
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take private property without just compensation.

I enclose a copy of that article (Congressional Control Of Judicial

Remedies) for the record.

I also enclose for the record two papers written by my students.

One is by David Farren, written last year for the North Carolina Law

Review; the other is co-authored by Ms. Emmett Boney-and Mr. Tim Barger,

written last year for my class in Constitutional law. Each article is

on the Helmes School Prayer bill and present an exhaustive review

of the authorities and qrguments for an against Congressional control

of the federal courts. Mr. Farren and Ms. Boney are here in the

audience, and I would like to acknowledge their contributions.

Part 11 of my testimony consists of brief statements by the

students in a seminar I currently teach. I asked them to write from

their personal experience, and to comment on a social, rather then on

a legal, level.

Three of the students were in Charlotte when Judge McMillan ordered

two-way cross-town busing. One was in Raleigh when two way integration

became a fact. A fourth was one of the first group of white students

assigned to the formerly black high school in Durham. Other students

are from more rural areas; still others from out of state.

Several conclusions can be drawn from these diverse statements.

82-289 0-82-21
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First, Busing is a fact of life; an accepted and normal way

of getting to and from school.

Second, there are Inconveniences in busing. A CathM6ic student

was bused a great distance to his parochial school, past several

public schools. A black student was bused some considerable distance

past the nearest white school to maintain segregation. A student near

a district line was bused several miles instead of walking two

blocks across the district line to the nearest school. A student when

in New Zeeland was bused a great distance when he elected to attend

the co-educational high school.

Third, Despite the inconvenience on occasion, there was no objection

to the bus ride. Its a pleasant part of the day.

Fourth Integration, especialy in the rural areas, has decreased

the amount of time spent on the bus. Instead of going to the white

school, or to the black school, students now go to the nearest school.

Fifth There was apprehension and fear when court-ordered busing

began; racial tension and sometimes racial violence. For example, In

Durham the black community resented the fact that long-requested

repairs came only when white students were assigned to the formerly

black school.

Sixth. The tensions and violence are largely over. Younger brothers
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and sisters in the same schools witness only the normal prejudices of

the adult world: whites eat with whites; blacks with blacks.

Seventh. Socialization is a significant part of education; getting

to know the world in which we live; those who inhabit it; getting to

see the person behind the skin pigmentation. School-integration, at the

earliest age possible, is essential to this learning process.

Eighth. Busing is essential to school integration; because of

segregated housing patterns.

I would like tot ntroduce these statements into the record.

I would also like to introduce a column by Tom Wicker. He tells about

a dinner in Charlotte honoring attorney Julius Chambers (who argued

the NAACP case for school integration) and Judge James McMillan (who

ordered massive cross town busing). Ten years ago these two were

pilloried for what they were doing. Last summer they were honored

for what they had done. And the School Board in Charlotte canceled a

scheduled meeting so members could be present and applaud.

Part 111 of my testimony is a brief history. The federal courts

are given jurisdiction to entertain suits arising under the Constitution,

the laws, and the treaties of the United States. They are given full

tenure, and an assured salary, to secure an independ decision. Since

the beginning of our Republic, their independent judgments on behalf
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of the constitution have created bitter controversy.

I enclose a briefing of an article by Charles Warren (Legislative

and Judicial Attacks on the Supreme Court) which traces this development

through 1913. Harriet Hopkins, a student, did the briefing. Ijtells

of the many efforts to thwart the federal judiciary and its decisions:

plans to impeach, plans to increse the size of the court; plans

to decrease the size of the court; plans to require a super-majority.

vote when a statute is assailed under the Constitution; plans to

create a "higher trlbuaal" (such as the Senate) for designated kinds

of cases; plans to deny jurisdiction; and so on.

None of these efforts succeeded, except the one in McCardle when

the Radical Republicans controlled the immediate post Civil War

Congress; and that only in part.

The attack on the federal Judiciary did not end in 1913 with

Warren's article.

We are all award of Roosevelt's "Court Packing Plan" of the 1930s.'-

We are all aware of the recent efforts in Congress to deny federal

courts of Jurisdiction in cases of Habeas Corus, in cases of contempt

of Longress, in cases of state subversion laws, of bar admission, of

school integration, of school prayer, of abortions, and today, of

busing.



317

Todate, all of these efforts have failed. A majority of the

Congress has determined that an independent judiciary is small price

to pay for an occasion "bad" decision. If the decision hurts too

many people too much, the appropriate remedy is a constitutional

amendment. This is part of our history. Note the eleventh, the

sixteenth, and the twenty-sixth amendments.

The route of the Constitutional amendment is slow and difficulty;

but it reflects the wisom of our constitutional fathers in selected a

system of checks and balances, of separation of powers, of the long

second look.

In Conclusion, I would like to emphasize two concerns.

First, I fear for out very system of government if these bills

are enacted into law. They would inflict a grevius body blow on our

concept of an independent judiciary; of a government of checks and

balances; of a government where individual liberty is preserved by

diffuseing power among three coordinate but independent branches

of government.

Second. I fear for the ideals of our Republic if these bills

are enacted into law. Every school child learns to pledge allegiance

to the concept of "one nation indivisible, under God, with liberty

and justice for all".
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These bills, if enacted, would lead us away from one indisible

hostile
nation into two N0$%UA camps: one black, the other white.

These bills, if enacted, would deny to blacks and to whites alike,

the libefty and justice now guaranteed by the 14th Amendment and

twenty-five years of Suprmee Court decisions.

[Additional material submitted by Professor Pollitt is on file with the committee.]
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CONGRESSIONAL CONTROL OF JUDICIAL
REMEDIES: PRESIDENT NIXON'S PROPOSED

MORATORIUM ON "BUSING" ORDERS

--FRANK THOMPSON, JR.,* AND DANIEL H. POLLITTt

The school bus is a familiar sight on the American education scene.
The big yellow bus criss-crosses the rural byways, or speeds along mod-
ern highways to the "consolidated" school, and picks up approximately
forty percent of the children who go to school each day. For years, no
one seemed to mind-except those who attended private parochial
schools andiherefore were denied this free transportation.

In the South, there were two buses: one carrying black children to
black schools,.and one carrying white children to white schools. No one
seemed to mind-except the blacks who were denied an equal education.

Then, as the dual educational systems began to end, the black
children rode the same bus with white children to the formerly "white"
school, and "busing" became an issue. When it appeared that white
children would he transported from the white suburbs to the formerly
"black" inner-city schools, "busing" became a dirty word.

But not everywhere, and not for long. Consider, for example, the
case of Hoke County, North Carolina. Hoke County is a small rural
community of 18,000, with 4,850 children of school age: 50 percent
black, 35 percent white, and 15 percent Lumbee Indian. For years, the
county operated three different school and transportation systems. The
white children were a year ahead of their black and Indian counterparts
at the midway mark and two full years ahead by time of high school
graduation. Then came integration, a unitary system under which each
school, and each class, now reflects the county-wide population. But
with integration came advance planning. Attention was focused on what
happens at the end of the bus ride. There were conferences with fearful
parents and apprehensive students. The capacities and achievements of
each child were measured, and special needs and problems were identi-
fied and anticipated. The result was a marked success. White students
continued to progress as before, and black and Indian students began
to catch up. And the daily bus ride was cut down by an average of fifteen
minutes.'

*Member of the United States House of Representatives.
tProfessor of Law, Universily of North Carolina School of Law.
'Mondale, Busing in Perspective. TitE NEw REPUBLIC. March 4. 1972, at 18.
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Senator Mondale, after two years as Chairman of a Senate Select
Committee on Equal Educational Opportunity, reports that Hoke
County is not an isolated or unique phenomenon. His conclusion, after
two years of study of the problems nationwide, is that "integrated edu-
cation -sensitivelt' conducted and with community support-can be
better education for all children, white as well as black, rich as well as
poor. It has been tried and is working.' 2

But the facts are either not known or not accepted. Many parents
fear that their children will be "bused" into alien neighborhoods, and
they are eager for any relief. And some political candidates were eager
to promise relief. "Busing" became the big issue in the Florida "Presi-
dential primary," in which there was a separate "busing" referendum
item on the ballot. On March 14, 1972, the people of Florida went to
the polls, selected Alabama's Governor Wallace as their preference for
the Presidency, and voted almost three-to-one against "compulsory bus-
ing.".

It was almost inevitable that the ""busing" issue would reach na-
tional dimensions, and it did within a few days.

THE NIXON MORATORIUM PROPOSALS

On March 16, 1972, President Nixon announced on nation-wide
television that he was sending to Congress two bills on "busing."' One
was a bill "[t]o impose a moratorium on new and additional student
transportation" and provides in essence that all existing court decrees
"shall be stayed" to the extent that they require any school board to

lid. at 17.
'The actual count was 78% against busing. There Goes the Bus. THE NEw RFPU;BLIC. April

I. 1972. at 13. Also, 79% of the Floridians voted for desegregated, "equal opportunity" public
education. Id.

$The bills were introduced on March 20 by William M. McCulloch. the senior Republican
member of the House Judiciary Committee. Mr. McCulloch subsequently repudiated them both
when a thorough study convinced him that they were unconstitutional and unjust. When (then
Acting) Attorney General Richard Kleindienst came to testify before the House Judiciary Commit-
tee in favor of the bills. McCulloch declared:

It is with the deepest regret that I sit here today to listen to a spokesman for a
Republican Administration asking the Congress to prostitute the courts by obligating
them to suspend the equal protection clause (of the Constitution) so that Congress may
debate the merits of further slowing down and perhaps even rolling back desegregation
in public schools.

He asked the witness: "What message are we sending to our black people? Is this any way to govern
a country? Is this any way to bring peace to a troubled land?" AFL-CIO News, April 15, 1972. at
6. col. 4.
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transport a student who was not being transported immediately prior
to the entry of the court order.5

The other Nixon bill was styled as one "[tlo further the achieve-
ment of equal educational opportunities." On the positive side, it de-
clares that all children enrolled in public schools "are entitled to equal
educational opportunity without regard to race, color, or national ori-
gin,"' and then it.authorizes the Secretary of Health, Education, and
Welfare (HEW) and the Commissioner of Education to concentrate
federal funds on "basic instructional services and basic supportive serv-
ices for educationally deprived students.""' It declares that "the neigh-
borhood is an appropriate basis for determining public school assign-
ments,"' and then it imposes certain limitations on the powers of the
federal courts to remedy racially discriminatory school assignments and
plans that are in violation of the equal protection clause of the four-
teenth amendment. For those in the sixth grade and below, the proposed
bill provides that "no court" shall implement a plan to end segregation
that will increase "the average daily number of students" transported,
the "average daily distance to be traveled," or the "average daily time
of travel" over the comparable average for the preceding school year.'

Concerning those in the seventh grade- and above, the proposed law
provides that "no court" shall remedy a segregated plan of education
with busing provisions that increase the average number of students
transported, the average daily distance traveled, or the average daily
time of travel, unless other techniques have been tried and found want-
ing." These other techniques include free transfer of students from a
school in which students of their race comprise a majority to a school
in which their race is a minority; the revision of attendance zones or
grade structures, if this can be done without increasing the transporta-
tion of students; the construction of new schools and the closing of
inferior schools; and the establishment of magnet schools or educational
parks.'

'H.R. 13916. 92d Cong., 2d Sess. § 3(a) (1972). The moratorium was to begin tt,. .fter
the enactment of the bill and was to terminate either on July 1, 1972, or on the date of*,., 1etat
of the companion bill, whichever was earlier.

'H.R. 13915, 92d Cong., 2d Sess. (1972).
lid. § 2(aXI).
'Id. § lOl(aX2).
'ld. § 2(aX2).
"ld. § 403(a). (It has been the personal experience of one of the authors, who is the fithe'

of three children, that integration is easier and more effective at the first grade level than wtn i
occurs at either the junior or senior high-school level.)

"lid. § 403(b).
"d. § 402.
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There is one other notable limitation on the courts: they are not to

ignore or alter a school district line "except where it is established that

the lines were drawn for the purpose, and had the effect, of segregating
children among public schools on the basis of race, color, or national

"'13origin.
So much for the "bare bones" of the proposed laws. Flesh was

added at a White House Conference on March 17 when the highest

administration officials "briefed" the press on the President's proposed
laws." Several items are of interest. The first is that the Administration
sent the bills to Congress for enactment without studying the legal
implications. The proposal law would curtail the power of the federal
courts to implement their judgments, and a reporter asked, "Is there a
precedent in case law for this kind of action?"" Attorney General (then
Acting Attorney General) Richard G. Kleindienfst replied in the nega-
tive. He said, "There is no precedent in exactly this kind of situation
. . . ." The only analogy he could offer was that of the National Labor
Relations Act, by which Congress had limited the remedies available to
the National Labor Relations Board "to apply between employees and
employers in representation [sic].9""

The second item of interest is that the Administration sent the bills
to Congress without any study of the factual need for the proposed laws.
Administrative officials were asked, "How much busing is going on now
for the purpose of desegregation . . .?"' Wilmot Hastings, General
Counsel of HEW, replied: "[Wle-don't have any breakdown. . . . We
have no data on miles, distance, or times, the breakdown, or what the
relative amount of desegregation busing and nondesegregation busing
amounts to.""'

131d. § 404.
"Representing the Administration were John D. Ehrlichman, Assistant to the President for

Domestic Affairs: George P. Schultz. Director of the Office of Management and Budget: Elliot

L' Richardson. Secretary of the Department of Health, Education, and Welfare; and Richard G.

Kleindienst. (then Acting) Attorney General; and several members of their respective staffs. WhitV

House Press Release. March 17, 1972. at I (hereinafter cited as Press Release].

"Id. at 9.
mid.
'Id.
"ld. One can then only question the "findings" in # 2(a) of the proposed Moratorium bill:

"For the purpose or desegregation, many local educational agencies have been required to reorgan-

ize their school systems, to reassign students, and to engage in the extensive transportation of

students. . . . (TIhese reorganizations, with attendant increases in student transportation, have

caused substantial hardship to the children thereby affected .... " H.R. 13916. 92d Cong.. 2d

Sem. §1 2(aXl)-(2) (1972).
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The third item of interest is the political nature of the proposal. A
reporter asked: "If, as the experts have testified here, we do not even
know the extent of busing involved in the desegregation process, then
what is the hard evidence that supports a Presidential call for a morato-
rium on busing."'' 9 John D. Ehrlichmian, Assistant to the President for
Domestic Affairs, answered this one:

"I think you have come from some other planet not to be able to
answer that question. Every place that you go around this country...
this is the front burner issue in most local communities .... -

Now, that is the evidence. It carries by such a preponderance that
it cannot just be swept under the rug by s qm__sqrt of statistical eva-
sion."

The fourth item is that the President's proposals turn the clock
back to 1896, the year in which the Supreme Court announced the
"separate but equal" doctrine in Plessy v. Ferguson.' A reporter asked:
"Why is this not a return to separate but equal; if the moratorium on
busing stops future busing plans and the financing of inner city schools
encourages and develops-those schools."n Another reporter asked how
the courts could end segregated education "without some form of trans-
portation, since the facts of life are that blacks and whites don't live
together."21 The reply of Dr. Schultz, then Director of the Office of
Management and Budget, can be reduced to this one sentence: "There
is no necessary reason why one must desegregate everything" ' But the
equal education under the proposed laws will be not only separate but
also unequal. Secretary Elliot Richardson of HEW told the reporters
that the Administration was not asking for any funds for schools other
than the amounts theretofore sought under earlier laws;." Dr. Shultz
implied that there is no new money involved and added that there
no present plans to ask for future additional funds with which
grade the quality of the inner-city schoolsY21

The purpose of this article is not to comment further on any aspe(

"Press Release at 24.
Old.
"163 U.S. 537 (1896).
rPress Release at 16.
'ld. at 24.
"Id.

'id. at 7.
OId. at 12.
"Id. at 20
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of the proposed bills, other than the constitutional issue of congressional
control over the courts. But first, some retracing of recent history is
necessary to know how we arrived at where we now stand.

THE 1954 BROWN DECISION AND CONSEQUENT STATE EFFORTS TO
CURB THE FEDERAL COURTS

Until 1954, the District of Columbia and some seventeen states
required a dual segregated system of public education, and four addi-
tional states pe;rmittMd segregation on a local-option basis.' The legal
justification ,fo a segregated school system rested on an analogy to the
1896 decision in Plessy v. Ferguson." in which the Supreme Cgurt had
sustained the constitutionality of a Louisiana statute requiring separate
but equal accomodations for white and black railroad passengers.

In 1954, the issue of segregated public Schools was brought to the
Supreme Court in five different cases that arose in Kansas, South Caro-
lina, Virginia, Delpware, and the District of Columbia. In Brown v.
Board of Education," a unanimous Court refused to "turn the clock
back . . . to 1896 when Plessy v. Ferguson was written"'" and held that
the forced segregation of Negro school children "from others of similar
age and qualifications solely because of their race generates a feeling of
inferiority as to theil status in the community that may affect their
hearts and minds in a way unlikely ever to be undone."32 The Court
concluded that "in the field of public education the doctrine of 'separate
but equal' has no place. Separate educational facilities are inherently
unequal.""

The first shoe was dropped.v But "because of the great variety of
local conditions", involved in the five cases before it, the Supreme

O'Pollitt. Equal Protection in Public Education: 1954.61,47 AAUP BULL. 197. 198 (1961).
a163 U.S. 537 (1896).
"347 U.S. 483 (1954).
"Id. at 492.
Old. at 494,
ad. at 495.
'The general initial reaction was one of resigned acceptance. The Governor of West Virginia

immediately announced that his state would abide by the Brown decision. Governor Cherry said:
"Arkansas will obey the law-It always has." Governor Whetherby announced that "Kentucky
will do whatever is necessary to comply with the law." Oklahoma's Governor Raymond Gary

- warned that the school boards then contemplating defiance would get no aid or com(ort from him
and similar statements were issued by the Governors of Virginia, North Carolina, and other
southern states. See Pollitt, supra note 23. at 200.01 & n.30.

5347 U.S. at 495.
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Court put off the task of issuing an order until it could hear the views
of all the parties (and interested interveners) as to the appropriate next
step. In 1955 the order came down.3 The Court recognized that the
termination of a segregated school system "may require solution of
varied local school problems" and that the local school boards had the
best knowledge and therefore the primary responsibility to resolve these
problems. 7 Accordingly, the Supreme Court remanded the cases to the
courts in which they had originated, with instruction that the local
courts require the local school boards to "make a prompt and reasona-
ble start" toward ending segregation and that the local courts maintain
jurisdiction to ensure the admission of Negro students to the public
schools on a racially nondiscriminatory basis "with all deliberate
speed."'

By then, resistence in sone quarters had mounted to a fever pitch.
Mob violence erupted when Autherine Lucy sought to enroll at the
University of Alabama,' when James Meredith attempted to enroll at
the University of Mississippi,4' and when nine black students enrolled
at the "white" high school in Little Rock, Arkansas. Governor Faubus
put the Little Rock school "off limits" to "colored" students, ugly
crowds drove the black children away," and President Eisenhower dis-
patched federal troops to enforce the federal court "desegregation"
order.42 The resulting "'chaos, bedlam and turmoil'" was cited as justi-
fying a postponement of the school integration,'3 but the Supreme
Court said "no." The Court ruled as follows:

-"Brown v. Board of Educ.. 349 U.S. 294 (1955).
RId. at 299. Contrast the proposal of President Nixon that the Congress "specif.

remedies for the elimination of the vestiges of dual school systems" throughout the land, ,. r
they exist. H.R. 13915. 92d Cong., 2d Sess. § 3(b) (1972).

"349 U.S. at 300-01.
"Pollitt.supra note 23, at 201.
*James Meredith was not the first black to attempt enrollment at the University of Missis-

sippi. Clennon King was the first. He was arrested while standing in line at the administration
building and taken to a nearby state mental hospital for examination. Clyde Kennard was the
second. He was arrested and later convicted of reckless driving as he approached the administration
building. The first Negro to apply for admission to the University of Georgia was suddealy
inducted into the Army, despite previous-exemption due to physical disability; and another. afkr
nine years of litigation and a Supreme Court decision in his favor, discovered that he was unabk
to qualify for admission to the University of Florida Law School under recently enacted admission
standards. Pollitt, supra note 23. at 201.

"Cooper v. Aaron. 358 U.S. 1, 9.12 (1958).
"See Pollitt. Presidential Use of Troops to Execute the Laws: .4 Brief History, 36 N.C.L.

RLv. 117 (1958).
U1358 U.S. at 12-13.
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The constitutional rights of [Negro school children] are not to be
sacrificed or yielded to the violence and disorder which have followed,
upon the actions of the Governor .... I

. . .IThe constitutional rights of children not to be discriminated
against in school admission on grounds of race or color . . . can
neither be nullified openly and directly by state legislators or state
executive or judicial officers, nor nullified indirectly by them through
evasive schemes for segregation whether attempted "ingeniously or
ingenuously.""

And there were indeed many schemes, ingenious and ingenuous, to
thwart the Supreme Court school integration decisions. First came the
"'interposition" or shocked-indignation statutes. In the legislative ses-
sions of 1956 and 1957, some nine Southern states enacted interposition
resolutions. Although they varied in detail, all condemned the Brown
decision as an unconstitutional .usurpation of legislative authority by the
Courts, and all called for the state to "interpose" itself between the state
citizens and the federal courts.'- In 1960, the Supreme Court agreed
with the federal district court in New Orleans that "interposition is not
a constitutional doctrine. If taken seriously, it is an illegal defiance of
constitutional authority.v""

Then came a number of efforts, like the current Nixon proposals,
designed to "curb" the federal courts in the area of school desegrega-
tion. First were the "get the judges" proposals. Since it was the federal
courts that had ended segregated education (neither the Congress nor
the President had taken any steps in this direction), the "logical" move
by segregationists was to cleanse the courts of the "misguided" judges.
"Impeach Earl Warren" signs appeared all over the South, and Georgia
lead the way with a legislative resolution calling upon Congress to initi-
ate impeachment proceedings against all the Justices of the Supreme
Court.'7

There was a parallel move to limit or eliminate entirely the power
of the federal courts to rule on school segregation matters. Florida
proposed a constitutional amendment that would have made all Su-

Uld. at 16-17.
0 Pollitt, supra note 23. at 201. Compare the preamble of the Nixon Moratorium bill: "There

is a substantial likelihood that. . . many local educational agencies will be required [by the counsel
to implement desegregation plans that impose a greater obligation than required by the fourteenth
amendment .... " H.R. 13916. 92d Cong.. 2d Ses. § 2(aXS) (1972).

"United States v. Louisiana. 363 U.S. I (1960).
OS" Pollitt. supra note 23. at 202.
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preme Court decisions in this area reviewable by the United States
Senate.9 Senator Eastland of Mississippi introduced legislation to de-

- prive the Supreme Court of its appellate jurisdiction to hear school
desegregation cases. This bill was defeated in the Senate by the narrow
margin of forty-one to forty.4'

There were a number of additional efforts to prevent the federal
courts from exercising jurisdiction. Louisiana "withdrew" its consent to
be sued without prior legislative approval of each proposed law suit.
Alabama declared that school boards are "judicial" bodies and, ergo,

-are immune from suit. Arkansas, Georgia, Louisiana, Texas, and Vir-
ginia authorized their governors to "seize and operate" the various
school systems, with the hope and expectation that a suit against the
governor would be considered to be a suit against the state and hence
beyond the jurisdiction of the federal courts under the eleventh amend-
ment."

"Barratry" and "champerty" laws were enacted to disbar the attor-
neys who filed school integration suits," and companion laws were
passed to "get" the NAACP, which generally financed the law suits.
These latter laws took many forms. Some required the discharge from
state employment of all those who belonged to or contributed to the
NAACP.52 Others merely required the public disclosure of all members
and contributors, with the hope and expectation that public pressure
would do the job.s State sovereignty commissions, un-American activi.
ties committees, commissions on education, and similar state agencies
were established to investigate "racial activities."" The chairman of the
Virginia committee announced that his investigations would be devas-
tating to the NAACP, would "'bust that organization .V..w
open,' "55 and could be used to keep the NAACP out of litigation I
is the heart of the organization.

But the federal courts, with the total support of the Supreme Cot.
stood firm in the face of this state legislative onslaught. All the above,

"Id.
*id.; see Pollitt. Should the Supreme Court be Curbed? A Presentation of Civil LiberW

Decisions in the 1957-58 Term. 37 N.C.L. REv. 17 (1958).
"Pollitt. supra note 23, at 202.
"See. e.g.. NAACP v. Button, 371 U.S. 413 (1963).
"See. e.g.. Shelton v. McKinley. 174 F. Supp. 351 (E.D. Ark. 1959).
USee. e.g., Shelton v. Tucker, 364 U.S. 479 (1960).
"See. e.g., Gibson v. Florida Legislative Investigation Comm., 372 U.S. 539 (1963).
"Scull v. Virginia. 359 U.S. 344. 347 (1959).
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and similar schemes for defeating the orderly processes of school deseg-
regation, were declared unconstitutional. And, with the passage of time,
the Supreme Court began to press for results.

In 1964 the Supreme Court ruled that "[t]he time for more 'deliber-
ate speed' has run out. . . ." In 1968 it ruled that "[It]he burden on a
school board today is to come forward with-a plan that promises realisti-
cally to work, and promises realistically to work now."'57 In October
1969 it ruled that "the obligation of every ;chool district is to terminate
dual school systems at once and to operate now and hereafter only
unitary schools."" In December 1969 the Supreme Court denied two
requests for more delay, because "[tihe burden on a school board is to
desegregate an unconstitutional dual system at once." 5'

"Griffin v. County School Bd., 377 U.S. 218. 234 (1964). This case involved Prince Edward
County. Virginia. one of the defendants in the 1954 Brown decision. After that adverse opinion,
the county officials had closed the public schools and had contributed public support to "private"
segregated white academics, leaving the black population substantially without any educational
opportunities. The Court ordered the local school board to reopen the-public schools and to cease
giving financial assistance to the parents of the white children attending the "private" schools.

"Green v. County School Bd., 391 U.S. 430. 439 (1968) (emphasis by the Court). Here, the
Supreme Court held that a "freedom of choice" plan that allows the individual pupil to choose
his own public school does not constitute adequate compliance with the decision in Brown v. Board
of Educ. There were two schools in the county and no attendance zones. Under the "freedom of
choice" plan, all the white children chose the school formerly restricted to whites, and all but a
handful of the hlick children selected the school formerly restricted to blacks. The Court ordered
the school board "to convert promptly to a system without a 'white' school and a 'Negro' school,
but just schools." 391 U.S. at 442.

"Alexander v. Holmes County Board Gf Educ., 396 U.S. 19 (1969) (per curiam). In early July,
the court of appeals ordered a number of Mississippi school systems to desegregate by the opening
of the coming school year. In late August, the Department of Justice (on the recommendation of
the Secretary of the Department of Health, Education, 9nd Welfare) moved the court of appeals
to delay the date of the integration order, and the court of appeals did so. See Alexander v. Holmes
County Bd. of Educ., 396 U.S. 1218 (Black. Circuit Justice, 1969). The Supreme Court reversed
and directed the school systems "immediately to operate as unitary school systems within which
no person is to be effectively excluded from any school because of race or color." 396 U.S. at 20.

"Dowell v. Board of Educ., 396 U.S. 269, 270 (1969) (per curiam). accord, Carter v. West
Feliciana Parish School Bd., 396 U.S. 226 (1969) (per curiam). In Carter, the court of appeals on
December I, 1969, ordered certain plans for the desegregation of three Louisiana school districts
but postponed the effective date of the plans until the school year of 1970-71. The Supreme Court
reversed and ordered the plans implemented by February I, 1970. In Dowell, the district court on
August 13, 1969, ordered the revision of some school attendance boundaries by September 2. 1969.
On August 27 the court of appeals reversed the "partial plan." The Supreme Court in turn reversed
the court of appeals because the school board must "desegregate an unconstitutional dual system
*(once." 3% U.S. at 270 (emphasis added).

In Keyes v. School Dist. Number One, 396 U.S. 1215 (1969), the court of appeals had
postponed a desegregation order "on the premise that public support for the plan might be devel-
oped" during the period of delay. Id. at 1217. Mr. Justice Brennan. sitting as a Circuit Justice.
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.-. To comply with these decisions it is sometimes necessary to order
that the children living in one segregated neighborhood 'attend schools
locatedin a different neighborhood. This requires transportation, or
busing. The constitutionality of this judicial remedy was decided for the
first time in a series of cases decided in the spring of 1971.

THE 1971 BUSING CASES

In his television address of March 16, 1972, President Nixon came
out against "busing children across a city to an inferior school just to

_meet some social planner's concept of what is considered to be the
correct racial balance."'" He also inveighed against "social planners
who insist on more busing even at the cost of better education."' Ear-

-lier, he had told the nation that "I am opposed to the busing of children
simply for the sake of busing."61

The implication in these statements is that the federal courts-from
Chief Justice Burger on down-approved of busing "for the sake of
busing," that the Supreme Court and the lower federal courts had em-
barked upon a massive busing program to achieve "racial balance" in

- each and every classroom throughout the nation. Nothing could be more
erroneous.

In April 1971 Chief-Justice Burger wrote three decisions, in which
all members of the Supreme Court agreed, dealing wiih various and
different "busing" problems. But nowhere in any of these opinions did
the Court say anything directly or remotely to justify the implications
in the President's broadside.

In Swann v. Charlotte-Mecklenburg Board of Education t
district judge had ordered that all schools have approximately th,.
racial balance "so that there will be no basis for contending that

reversed. Citing the Little Rock case, Cooper v. Aaron, 358 U.S. I (1958), he said that "the
desirability of developing public support for a plan designed to redress de jure segregation cannot
be justification for delay .... " 396 U.S. at 1217.

"Stone. Moving the Constitution to the Back. of the Bus. New York Review of Books. April
20. 1972, at 10.

"N.Y. Times. March 17, 1972, at 22, col. I.
0This was on August 3. 1971. when he announced at a press conference that he had asked the

Secretary or tHEW to submit to Congress an amendment to the proposed Emergency School
Assistance Act that would "expressly prohibit expenditure of any of those funds for businS." N.Y.
Times, Aug. 4, 1971, at 1S, col. 3. The Emergency School Assistance Act authorized the expea-
turc of $1.5 billion to aid and assist in the process of achieving a "unitary" school system. Id.

"306 F. Supp. 1299. 1312 (W.D.N.C. 1969).

82-289 0-82-22
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school is racially different from the others."" He also ordered that the
children beyond' walking distance be "bused' to their new schools. The
Supreme Court unanimously approved of this "plan" under the particu-
lar situation existing in that city, stating that awarenesses of the racial
composition of the whole school system is likely to be a useful starting
point in shaping a remedy to correct past constitutional violations."s

In the companion case of McDaniel v. Barresi," the Board of
Education of Clarke County, Georgia (not the federal court) established
geographic zones for the elementary schools, with the proviso that pup-
ils in Negro residential "pockets" were to be bused to schools in other
attendance zones. The resulting Negro enrollment ranged from twenty
to forty percent in all but two schools, in which it was fifty percent. The
white-black ratio in the system as a whole was approximately two to
one. The Supreme Court also unanimously approved this plan because
of the particular situation existing in that county.

In neither case did the Supreme Court approve fixed "racial quo-
tas." In the Swann case, it approved the "norm" of a 71-29 white-to-
black ratio in all the schools, but only as a "starting point" to end
segregation. The Court expressly noted that had the district court re-
quired "as a matter of substantive constitutional right, any particular

"Charlotte had segregated residential patterns that had resulted in part from federal, state.
and local govermental action. Prior to Brown Charlotte had a segregated dual school system. After
Brown Charlt embarked upon a school construction program, locating a series of small elemen.
tary schools deep within the different residential zones. In 1966, Charlotte abandoned its dual
school system and assigned children to the school nearest their homes under a free transfer pro-
gram. The result was that two-thirds of the Negro students attended 21 schools that were either
totally or more than 99% black. The faculties and the school buses were equally segregated.

Judge McMillan ordered school assignment on a "satellite zone" basis. One black- inner-city
school was grouped with two or three white outlying schools; children from grades one through
four were assigned to the outlying schools; and children in grades four through six were assigned
to the inner-city schools. The Supreme Court approved of these gerrymandered school districts
and attendance zones:

Absent a constitutional violation there would be no basis for judicially ordering
assignment of students on a racial basis. All things being equal, with no history of
discrimination, it might well be desirable to assign pupils to schools nearest their homes.
But all things are not equal in a system that has been deliberately constructed and
maintained to enforce racial segregation. The remedy for such segregation may be
administratively awkward, inconvenient, aod even bizarre in some situatons and may
impose burdens on some; but all awkwardness and inconvenience cannot be avoided in
the interim period when remedial adjustments are being made to eliminate the dual

- school systems.
Swann v. Charlote-Mecklenburg Bd. of Educ., 402 U.S. I, 28 (1971).

"Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 25 (1971).
"402 U.S. 39 (1971).
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degree of racial balance or mixing, that approach would be disapproved
-and we would be obliged to reverse. The constitutional command to
- desegregate schools does not mean that every school in every com-
t:munity must always reflect the racial composition of the school system
-as a whole.'6'

In both of these cases, the Supreme Court approved of the busing
7 of some school children because desegregationin plans cannot be lim-
Jted to the walk-in school."" But the Supreme Court again was careful
_to note that there might well be limits imposed on future busing plans.
-The Court expressly warned the lower courts that "[aIn objection to

transportationn of students may have validity when the time or distance
-:;of travel is so great as to either risk the health of the children or
,significantly impinge on the-educational process.""- The Court then
added: "It hardly needs stating that the limits on time of travel will vary
with many factors, but probably with none more than the age of the

- students." 7.
To underscore and emphasize this point, the Supreme Court noted

the "busing" situation in each of the two cases before it. Under the new
desegregation plan in Clarke County, "[tihe annual transportation ex-

--penses of the present plan are reported in the record to be $11,070 less
'than the school system spent on transportation during the 1968-1969
school year under dual [segregated] operation."' Under thenew deseg-
regation plan in Charlotte-Mecklenburg,

[tjhe trips for elementary school pupils average about seven miles and
the District Court found that they would take "not over 35 minutes at
the most." This system compares favorably with the transportation
plan previously operated in Charlotte under which each day 23,600
students on all grade levels were transported an average of 15 r.m-;."
one way for an average trip requiring over an hour.7

It was because of "these circumstances" that the Supreme Cou -
firmed the use of "bus transportation as one tool of school desegrvga..
tion."n

More germane to this article, however, are the Court holdings

"402 U.S. at 24 (emphasis added).
Old. at 30.
Old. at 30-31.
"id. at 31.
"402 U.S. at 40 n.2.
"402 U.S. at 30 (emphasis added) (footnote omitted).
hid.
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regarding the "broad remedial powers of a court" in- school desegrega-
tion cases to order "interim corrective measures."17'

• The litigation in the Swann case began in the spring in 1969, and
the district court then ordered the school board to consider a plan that

-included elements of "busing." The North Carolina General Assembly
promptly enacted an "Anti-Busing Law."' 75 This statute prohibited the
local schools boards from doing any of three things: It-provided that
"[n]o student shall be assigned or compelled to attend any school on
account of race . . .," that no student shall be assigned to any school
"for the purpose of creating a balance or ratio of race," and that
"[involuntary busing of students in contravention of this article is
prohibited .I.. In North Carolina State Board of Education v.
Swann,7 the Chief Justice ruled for a unanimous Supreme Court that
the state law was unconstitutional because "it operates to-hinder vindi-
cation of federal constitutional guarantees."'

The Supreme Court concluded that the prohibition against school
assignments on the basis of race "against the background of segrega-
tion'"' in this case could not withstand constitutional challenge; other-
wise it "would render illusory the promise of Brown v. Board of
Education."'" The Court concluded on this point that justt as the race
of students must be considered in determining whether a constitutional
violation has occurred, so also must race be considered in formulating
a remedy.stl To compel school authorities to be "color blind" and
ignore factors of race would deprive them "'of the one tool absolutely
essential to fulfillment of their constitutional obligation to eliminate
existing dual school systems."'' 2 The Court similarly concluded that the
"prohibition against transportation of students assigned on the basis of
race"0 will hamper the ability "to effectively remedy constitutional viola-
tions," for "bus transportation has long been an integral part of all
public educational systems, and it- is unlikely that a truly effective rem-
edy could be devised without continued reliance upon it.,''I

lid. at 27.
n(Ch. 1274. 119691 N.C. Sess. L. 1495.
"N.C. Gen. Stat. § 115-176.1 (Supp. 1971).
"402 U.S. 43 (197 I).
Tld. at 45.
"Id.
Oid. at 46.
"id.
"ld.
Old.
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In McDaniel v. Barresi,8 it was similarly argued by those opposing
the school integration that the fourteenth amendment required that the
school authorities-be "color blind" in making school assignment. The
Supreme Court answered as follows: "The Clarke County Board of

'Education, ai part of its affirmative duty to disestablish the dual school
system, properly took into account the race of its elementary school
children in drawing attendance lines. .. . . Any other approach would
freeze the status quo that is the very target of all desegregation pro.

- cesses.,,.S
'The short of the matter is that the Supreme Court in the three cases

held that a "busing" order is the"'one tool" available to the federal
courts that is "absolutely essential" for the vindication of constitutional

- rights. The question thus posed is whether the Congress can, consistent
with the constitutional concept of separation of powers, deprive the
courts of this essential remedial-device.

THE ESSENTIALITY OF REMEDIES TO THE JUDICIAL PROCESSES

At the White House Press Conference on March 17, the adminis-
tration officials denied that the proposed "moratorium" on busing or-
ders would undermine the constitutional right of black children not to
be sent to segregated schools. They sought to distinguish between the
"constitutional right" and the remedies for establishing this right.

A reporter asked: "The court has set a standard under Swann
which it deems to be constitutional. Now, are you-saying that what
Congress should ordain is something less than what Swann declared?

"402 U.S. 39 (1971). -.
Old. at 41. In Swam, those opposed to the integration order argued that the "bu!im. as

prohibited by Title IV of the Civil Rights Act of 1964. 42 U.S.C. § 2000c, which provides r .rt
that "nothing herein shall empower any official or court of the United States to issue any ,
seeking to achieve a'racial balance in any school by requiring the transportation of pupils.
42 U.S.C. § 2000c-6. The Supreme Court rejected this argument, and said:

There is no suggestion ofran intention to restrict those powers or withdraw from courts
their historic equitable remedial powers. The legislative history of Title IV indicates that
Congress was concerned that the'Act might be read as creating a right of action under
the Fourteenth Amendment in the situation of so-called "de facto segregation." where -
racial imbalance existwinthe schools but with no showing that this was brought about
by discriminatory action by state authorities. In short, there is nothing in the Act which
provides us material assistance in answering the question of remedy for state-imposed
segregation in violation of Brown I. The basis of our decision must be the prohibition
of the Fourteenth Amendment that no State shall "deny to any person within its jurisdic.
tion the equal protection of the laws.-

402 U.S. at 17-18.
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Would it be constitutional then?"" White House Counsel Edward L.
Morgan replied as follows: "We are saying that Congress has the power,
under the substantive legislation, to define the limitations on the
remedy. We are not in any way attacking the constitutional right.'o

This attempt to distinguish between "rights" and "remedies" is
subterfuge at best.A right without a remedy is like a bell without a
clapper: an empty promise demeaning to the judge, breeding cynicism
and disrespect for the processes of the law. This attempted dichotomy
has no place in our constitutional heritage. To the contrary, the opposite
has been the law since (and was even before) the landmark decision by
Chief Justice John Marshall in Marbury v. Madison."

On the very eve of his administration, President Adams appointed
a number of "midnight" judges. One of them was William Marbury,
who was appointed to a minor judicial office in the District of Colum-
bia. But in the rush and confusion, the "commission" of Marbury was
not delivered to him prior to the time President Jefferson took office.
It was found in the Department of State, already signed and sealed, and
Secretary of State Madison refused to deliver it. Marbury brought suit
to compel its delivery, and the Supreme Court first held that he had a
lawful right to it. The Court then moved on to "the second inquiry,"
which it stated as follows: "If he has a right, and that right has been
violated, do the laws of his country afford him a remedy?"" Chief
Justice Marshall answered emphatically in the affirmative: "The very
essence of civil liberty certainly consists in the right of every individual
to claim the protection of the lawswhenever he receives an injury. One
of the first duties of government is to afford that protection."'" The
Chief Justice then added: "The government of the United States has
been emphatically termed a government of laws, and not of men. It will
certainly cease to deserve this high appellation, if the laws furnish no
remedy for a violation of a vested legal right.""

Both before and ever since the 1803 decision in Marbury v.. Madi-
son the Supreme Court has ruled that the power to issue a remedial
order is an essential ingredient of the "judicial" power of the United

* States.

Prs Release supra note 14. at IS.
lid. (Aenphasis added).

05 U.S. (I Cranch) 137 (1803).
'Od. at 162.
Old. at 163.
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On several occasions, unforeseen and unforeseeable circumstances
deprived the Supreme Court of power to issue a judgment it deemed
appropriate, and on these occasions the Supreme Court refused "'to
proceed to judgment"' 2 because its judgment "would be incomplete and
ineffectual." 3

On other occasions, an Act of Congress rendered the judgments of
the courts "incomplete and ineffectual," and on these occasions the
courts were quick to call a halt. The issue arose as early as 1792. In that
year the Congress enacted a "pension" law for the benefit of widows
and orphans of the Revolutionary War veterans." It directed the courts
of the United States to hear the claims and determine the appropriate
pensions. But, the courts were directed to certify their decisions to the
'Secretary of War, who was authorized to pay or to refuse payment in
his discretion.

The Supreme Court refused to have anything to do with the claims,
because the power given to the courts by the Pension Act was "not
judicial power within the meaning of the Constitution, and was, there-
fore, unconstitutional." 5 Mr. Chief Justice Jay noted that "the govern-
ment . . . is divided into three distinct and independent branches and
that it is the duty of each to abstain from, and to oppose, encroachments
on either."" He concluded that since the Congress authorized the Secv,-

"Hunt v. Palao, 45 U.S. (4 How.) 589, 590 (1846). This case was an appeal to the Supreme
Court from the Territorial Court for the Territory of Florida. While the appeal was pendin
Florida became a state and the territorial court was abolished. Mr. Chief Justice Tanev di ..d
the appeal out of hand, because "there is no tribunal to which we are authorized to sent; tc
to proceed further in the case. or to carry into execution the judgment which this ty
pronounce." Id.

0McNulty v. Batty, 51 U.S. (10 How.) 72, 80 (1850). Here, the case was on appeal . he
Supreme Court from the Territorial Court in the Territory of Wisconsin. Pending appeal. Wiscos.
sin became a state and the territorial court was abolished. The Court dismissed the appeal "because
there is no court in existence to which the mandate of this court could be sent to carry into effect
our judgment. Our power, therefore, would be incomplete and ineffectual, were we to consent to a
review of the case." Id.

"Act of March 23, 1792, ch. II, I Stat. 243.
"This quote is from a note appended to the opinion in United States v. Ferreira, 54 US. (10

How.) 40, 52. 53 (1851), which summarizes the results of United States v. Todd, a 1792 cam
unreported at the time, and the opinions expressed by the justices of the Supreme Court in the
note to Hayburn'i Case, 2 U.S. (2 Dall.) 409. 410 (1792).

"Hayburn's Case, 2 U.S. (2 DalI.) 409,410 (1792) (emphasis in original). The Supreme Coat
made no decision in Hayburna's Case. but the opinions of the judges of the Circuit Courts of New
York. Pennsylvania, and North Carolina are given in a note. These judges consisted of at leadt
one Supreme Court Justice per circuit. See United States v. Ferreira, 54 U.S. (13 How.)-40. 49.
50 (1851).
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tary of War to review the decisions of the courts, the power given the
courts by the Pension Act was not "judicial." Mr. Justice Iredell added
that

the Legislative, Executive and Judicial departments. are each
formed in a separate and independent manner ....

. . ..N/o decision of any court of the United States can, under
an), circumstances .-.. agreeable to the Constitution, be liable to a
reversion, or even suspension, by the Legislature itself, in whom no
judicial power of any kind appears to be vested, but the important one
relative to impeachments.'"

Mr. Justice Wilson added that "[i]t is a principle important to freedom
that in government, the judicial should be distinct from, and indepen-
dent of, the legislative department.""' He wrote that the Pension Act
reservation of power in the legislature to revise and control the "judg-
ments" of the judiciary was "radically inconsistent with the independ-
ence of that judicial power which is vested in the courts.v"

On the few subsequent occasions when Congress sought to regulate
or control the judgments of the Supreme Court, the legislative interfer-
ence was declared to be unconstitutional.' Thus, in Gordon v. United
States'' Congress had by special statute retained the right to refuse to
pay the judgments issued by the Supreme Court, and as a consequence
the Court refused to hear any cases arising under the statute. Mr. Chief
Justice Taney explained that "[t]he award of execution is a part, and
an essential part of every judgment passed by a court exercising judicial
power" '1 and that the Constitutionvconfers no authority "to the legisla-
tive or executive departments to interfere'with [the] judgments or pro-
cesses of execution" of the Supreme Court.

It appears from all the sources, then, that the issuance of remedial
orders is an integral part of the judicial process, and if the courts are to
act at all, their judgments are immunized from Congressional control.
That moves us on to the next question: Does Congress have constitu-

02 U.S. (2 Dall.) at 412-13 (emphasis added).
Old. at 411 (emphasis in original).
mid.
'"See. e.g., Muskrat v. United States, 219 U.S. 346 (1911); United States v. Ferreira. 54

U.S. (13 How.) 40 (1851).
'1117 U.S. 697 (1864). -

mid. at 702.
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tional authority to deny the federal courts the power to hear and decide
busing cases?

CONGRESSIONAL CONTROL OVER TIlE APPELLATE JURISDICTION OF THE
SUPREME COURT

President Nixon's proposed Equal Educational Opportunities Bill
-provides that "no court" shall order the implementation of a desegrega-
tion plan that requires an increase in the number of children "bused"

-,to school., 4 This language, if enacted into law, would prohibit the Su-
preme Court from issuing the type of order it issued last spring in the

'-Swarm opinion.
At the Press Conference on March 17, (then Acting) Attorney

General Kleindienst was asked if there were any precedent for this kind
of action, and hereplied in the negative. 05 However, he might have cited'
the immediate post-Civil War period when the Reconstruction Congress
sought to twist the Supreme Court appellate jurisdiction for political
objectives. In order to understand properly that turn of events some
background is helpful, for the matter is somewhat technical and compli-

• cated.
The Constitution provides that the "judicial Power" of the United

States shall extend-to eight categories of cases: to-those affecting ambas-
sadors and other public ministers; to those arising under the Constit. -
tion; to those in which the United States shall be a party; to those
between citizens of different states; and so on.'" The Constitution also
provides for two categories of courts: "one supreme Court," and such
"inferior Courts" as Congress may from time to time ordain and est-.11-
lish.1'7

The Constitution provides that the two most important categi.
of cases (those "affecting Ambassadors" and those "in which a I
shall be a Party") are to be tried originally in the Supreme Co,.,, tnd
that "in all other Cases" (the other six categories) the Supreme Court
shall have "appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under such Regulations as the Congress shall make,"'M

The question here, of course, is whether the power given Congress

'Oid. at 700.
mmH.R. 13915.92d Cons.. 2d Sess. § 403.(1972).
'"See text accompanying note 16 supra.
'"U.S. CONST. art. III. § 2.
'WU.S. CONST. art. Iii. § 1.
'"U.S. CONST. art. III. § 2 (emphasis added).
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to make "exceptions" and "regulations" includes the power to deny
entirely the right to appeal a case in which constitutional rights are
allegedly denied the litigant.

So much for the constitutional background of the post-Civil War
cases. The statutory background is equally complicated and technical.
It involves at least three separate but interrelated laws: one was enacted
in 1789, a second in 1867, and the third in 1868.

In 1789 Congress enacted a Judiciary Act and authorized the lower
federal courts to decide (by way of a writ of habeas corpus) the legality
of the imprisonment of those confined under the "authority of the
United States."'" If the lower court affirmed the legality of the impris.
onment and dismissed the writ of habeas corpus, the one held in custody
could appeal this decision to the Supreme Court. But the appellate
process was not spelled out or generally known; in fact it was described
as being "attended by some inconvenience and embarrassment."'"

In 1867, Congress amended the 1789 Habeas Corpus Act in two
major respects:"' first, it authorized the lower federal courts to hear the
cases of those confined under both federal and state authority; secondly,
it expressly provided for an appeal to the Supreme Court and spelled
out the processes therefor. This brings us to the facts of the first case.

During Reconsiruction, when the Southern states were under mili-
tary occupation, a Mississippi editor named McCardle was an "unre-
constructed rebel." He published in the Vicksburg Times an .ditorial
that severely criticized the Yankee general in command of that area,
The General arrested McCardle and held him for trial before a military
tribunal on charges of inciting to insurrection, disorder, and violence.
He did this under the authority granted him by the Reconstruction Acts.

McCardle filed a petition for habeas corpus with the federal court
under thb 1867 Habeas Corpus Act, alleging that the Reconstruction
Acts were unconstitutional and therefore could not justify his incarcera-
tion. The federal circuit court dismissed his petition McCardle ap-
pealed to the Supreme Court, again under the 1867 Habeas Corpus Act.
The Government then moved to dismiss his appeal on the theory that
the 1867 Habeas Corpus Act was intended to help the former slaves,
not rebel edit-ors like McCardle. The Supreme Court denied the motion

'wAct of Sept. 24, 1789, ch. 20, 1 14, 1 Stat. 81.
"mEx parte McCardtc, 73 U.S. (6 Wall.) 318, 324(1868).
"'Act of Feb. 5, 1867, ch. 28, § I, 14 Stat. 385.
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to dismiss the appeal"' and heard oral argument on the merits of the
case.

Congress then took an unprecedented step. Fearing that the Court
might hold the Reconstruction Acts unconstitutional, Conress passed a
law that expressly repealed the 1867 Habeas Corpus Act in so far as
the earlier law "authorize[dJ an appeal" to the Supreme Court."3 The*
United States for a second time moved to dismiss the appeal, this time
with success."'

The Supreme Court held that because McCardle had filed his ap-
peal under the Habeas Corpus Act of 1867, the appellate provisions of
which had been expressly repealed by Congress, the Court had no option
but to dismiss the case. But, the Court also pointed out quite clearly that
it was error for McCardle to suppose that "the whole appellate power
of the court, in cases of habeas corpus, is denied", for the repealing act
of 1868 "does not except from that [appellate] jurisdiction any cases but
appeals from Circuit Courts under the act of 1867," and it "does not
affect the jurisdiction which was previously exercised" under the origi-
nal Judiciary Act of 1789."'

In short, the Supreme Court in McCardle was not faced with the
power of Congress to deny all appellate jurisdiction of the Supreme
Court to determine important constitutional issues. All the Court held
in McCardle was that Congress can cut off one of two or more alternate
appellate routes to the Supreme Court.

Any doubts on this score were resolved V Exparle Yerger'. h
was decided by thesame Court in the same year. Yerger, ike M,
was a civilian who, also like McCardle, was arrested by the nu v
authorities in Mississippi and held for military trial. He filed a petition
for a writ of habeas corpus with the federal court in Mississippi, and
the writ was denied. He then filed an appeal to the Supreme Court under
the original Judiciary A of 1789. The United States moved to dismiss
the appeal, relying as it had in McCardle on the. 1868 "repealing'
statute. The Supreme Court refused to dismiss the appeal, holding that
the case was before it under the 1789 Act and that the "repealing section
of the act of 1868 is limited in terms, and must be limited in effect to

1F&x porte McCardic. 73 U.S. (6 Wall.) 318. 327 (1868).
"'Act of March 27, 1868, ch. 34, 9 2, 15 Stat. 44.
'Ex porte McCardle. 74 U.S. (7 Wall.) 506 (1869).
'Oid. at 515.
'"75 U.S. (8 Wall.) 85(1869).
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the appellate jurisdiction authorized by the act of 1867."'I17
United States v. Klein"h" arose as a result of the second and last

attempt by the Reconstruction Congress to utilize the courts for politi-
cal ends, and again Chief Justice Chase was quick to say no. The facts
were these. In 1862 Congress declared the forfeiture of all property
owned by those "aiding or abetting [the] rebellion," ' This 1862 "forfei-
ture" law also authorized the President to grant amnesty to those who
had engaged in the rebellion.'" On December 8, 1863, President Lincoln
took advantage of this option and proclaimed to certain persons a par-
don and amnesty, thereby restoring all rights of property "except as-to
slaves" to "every such person who shall take and subscribe a prescribed
oath of allegiance, and thenceforward keep and maintain said oath
inviolate."'"' Under the Forefeture Act of 1862, the Government had
seized and confiscated some cotton belonging to a man named V.F.
Wilson, who had "aided the rebellion." After Lincoln's offer of "am-
nesty" in 1863, Wilson took the required oath of allegiance and "kept
the same inviolate"'122 until his death. Then one Klein, who was
appointed to administer Wilson's estate, filed suit in the Court of
Claims to recover the value of the seized cotton (125,000 dollars). A
number of other similar suits were filed, including one by Edward Padel-
ford that became the test case.'23 General Sherman had captured Sa-
vannah in December 1865 and had seized some cotton belonging to
Padelford. Thereafter Padelford took the required oath of allegiance
under Lincoln's 1863 amnesty proclamation and filed suit in the Court
of Claims for the return of his cotton. The Supreme Court affirmed his
right to recover. This did not sit well kvith Congress. The idea of rebels
swearing allegiance at this late stage of the war and thereby recovering
their property was too much for it to-accepl.

The Supreme Court handed down its. Padelford decision on April
20, 1870, and by July 12 Congress had struck back. There were to be
no more decisions against the public treasury in favor of former rebels,
Presidential pardon or not. Congress provided that in all suits filed to
recover property held by the Government under the 1862 "seizure" law,

11d. at 106.
"80 U.S. (13 Wall.) 128 (1872).
'"Act of July 17, 1862, ch. 195, § 6. 12 Stat. 591.
'Old. § 13, at 592.
"'IO U.S. (13 Wall.) at 132.
'AId.
reUnited States v. Padelfoid, 76 U.S. (9 Wall.) 531 (1870).
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if the former owner relied upon a Presidential pardon as the basis for
recovery, the claim of Presidential amnesty "shall be taken and deemed
in such suit.., conclusive evidence that such person did take part in
and give aid and comfort to the late rebellion . . and the jurisdiction
of the court in the case shall cease and, the court shall forthwith dismiss
the suit of such claimant.''

By the time Congress enacted this statute, Klein had won hisxsuit
(on the basis of the Presidential pardon) in the Court of Claims, and
the Government had appealed to the Supreme Court. The Government
-then moved the Supreme Court to dismiss the case and rule against

.-Klein because of the recently enacted Congressional statute.
The Supreme Court denied the motion. Chief Justice Chase ac-

knowledged a general right in Congress to "confer or withhold the right
of appeal"' 2 s to the Supreme Court from decisions of the Court of
Claims. "And." continued the Chief Justice, "if this act did nothing
more. it would be our duty to give it effect."'" But the act did something
more than merely withhold appellate jurisdiction-it withheld_avpellate,*

.-jurisdiction "as a means to an end.''12 The Chief Justice held that th h '

- not a egitimite "exercise of the ackibwledged power of Congress to
make exceptions and prescribe regulations to the appellate power"'" of
the Supreme Court.. The Chief Justice declared that "ji]t is the intention of the Consti- -

tution that each of the great co-ordinate departments of the goverrm
ment-the Legislative, the Executive, and the Judicial-shall be, in its
sphere, independent of the others."' 2' He concluded that in this inst:.',
"congress [had] inadvertently passed the limit which separates tht
lative from the judicial power,"'1 and he continued as follows:

Congress has already provided that the Supreme Court shall have
jurisdiction of the judgments of the Court of Claims on appeal. Can it
prescribe a rule in conformity with which the court must deny to itself
the jurisdiction thus conferred, because and only because its decision,
in accordance with settled law. must be adverse to the government and
favorable to the suitor? The question seems to use to answer itself.0,

"'Act of July 12, 1870. ch. 251. 16 Stat. 235.
*WO U.S. (13 Wall.) at 145.

"Bid.
'"id. (emphasis added).
"Old. at 146.
"id. at 147.
'sid.
"'id
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As a separate and additional reason for its refusal to dismiss the
case, the Court pointed out that the act of Congress also intruded upon
the constitutional power of the President to grant pardons. It said:

To the executive alone is intrusted the power of pardon ....
.. . [T~he legislature cannot change the effect of such a pardon

any more than the executive can change a law. Yet this is attempted
by the provision under consideration. The court is required to receive
special pardons as evidence of guilt and to treat them as null and
void. . . . This certainly impairs the executive authority and directs

-'the courts to be instrumental to that end.
We think it unnecessary to enlarge. The simplest statement is the

best.'I

Had the Chief Justice thought it necessary to enlarge, he might
have added that the judicial branch of the-government is charged with
the power and obligation to ensure that the other branches of govern-
ment are kept within the limits-set by the Constitution. This was decided
as early in our history as 1803 in the famous case of Marbury v.
Madison."'1 There, Chief Justice John Marshall had to decide what to
do when an act of Congress went one way' 3 and the Constitution went
a different way.'l He had no problem. He wrote that "[i]t is a proposi-
tion too plain to-be contested, that the constitution controls any legisla-
tive act repugnant to it . . . ., Equally significant was-his follow-
up: "It is emphatically the province and duty of the judicial department
to say what the law is."'' He explained that were it otherwise, were
the courts impotent to act when the C6ngress .overstepped the constitu-
tonal limits, the Constitution would give "to the legislature a practical
and real omnipotence, with the same breath which professes to restrict
their powers within narrow limits";13s were it otherwise, it would reduce

ld. at 147-48.
lu5 U.S. (I Cranch) 137 (1803). See text accompanying notes 88-91 supra for a discussion

of a different aspect of Marbury.
"1Congress provided by law that the Supreme Court would have original jurisdiction to issue

writs of mandamus to those holding office under the authority of the United States. Act of Sept.
24, 1789, ch. 20, 1 13, I Stat. 80.

- OThe Constitution provides that the Supreme Court shall have original jurisdiction only in
two categories of cases, those affecting ambassadors and those in which states shall be a party.,
U.S. CONsT. art. 11, § 2. It does not say that the Supreme Court wouldliave original jurisdiction
to issue writs of mandamus to those holding office under the authority of the United States.

1"5 U.S. (I Cranch) at 177.
'"Id.
13id ,t 119.
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"to nothing what we have deemed the greatest improvement on political
institutions--a written constitution . 13

The obligation and power of the courts to fault an act of Congress
for reasons of unconstitutionality has not been challenged since the

-.."Marbury decision of 1803. It goes without saying that this is not an easy
-or pleasant task. The Framers of the Constitution recognized this and
--gave back-up support to the judiciary with permanency in office (the

judges "shall hold their Offices during good Behavior")," with financial
independence (their compensation "shall not be diminished during their

--Continuance in Office")" and though the express charge that the judges
" exercise jurisdiction and hear all cases "arising under this Constitu-

ton.",42
But, the fact remains that the Supreme Court can hear these cases

alleging unconstitutional action by Congress only by way of appeal from
the lower courts; and the Constitution contains the proviso, as an adden-

._dum to all the other powers granted the Supreme Court, that its appel-
late jurisdisdiction is subject to "such Exceptions, and under such Regu-
l-ations as the Congress shall make.1" 3

Is this small qualifying clauseto be read as authorizing Congress
to deny to the courts the power to review those cases challenging the
constitutionality of congressional action and thereby overrule an almost
-pnbroken line of 170 years of history? Not unless one is willing to let
an exception engulf the rule; not unless one-is willing to read the Consti-
tution as authorizing its own destruction; not unless one is willing to Iv
one small tip of the tail wag a very large dog.

What, then, is the intent and purpose of this qualifying p2

regarding the appellate power of the Supreme Court? The historN
meager, but it points to a much more limited purpose.

Various proposed drafts of the Constitution were submitted to the
Founding Fathers in Philadelphia, and all of them provided for appel-
late review by the Supreme Court of constitutional .cases "both as to
law and fact," without any qualification whatsoever. This touched off a
heated controversy, with some of the delegates protesting that'this
clause, permitting review "as to fact," would give the Supreme Court

"bid.
'U.S. CONST. art. Ill. I.
lid.

said. 9 2.
$id.
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the power to review and overturn the verdicts of juries. The various
proposals were then given to a "Committee of Detail," which reported
back the language as finally adopted: the Supreme Court should have
appellate jurisdiction "both as to Law and Fact," but "with such Excep-
tions and under such Regulations as the Congress shall make.""'

Alexander Hamilton explained the purpose of the "exceptions and
regulations" clause in the debate over the Constitution:

The appellate jurisdiction of the Supreme Court . . . will extent to
causes determinable in different modes, some of the course of the
COMMON LAW [that is, by jury trial], others in the course of the
CIVIL LAW [without jury trial]. . . . [i1n the later, the reexamina-
tion of the fact [by an appellate court] is agreeable to usage [but not
in the former]. . . . To avoid all inconveniences, it will be safest to
declare generally, that the Supreme Court shall possess appellate juris-
diction, both as to law and fact, and that this jurisdiction shall be
subject to such exceptions and regulations as the national legislature
may prescribe ...

This view of the matter, at any rate, puts it out of all doubt that
the supposed abolition of the trial by jury, by the operation of this
provision, is fallacious and untrue. The legislature of the United States
would certainly have full power to provide, that in appeals to the
Supreme Court there should be no- reexamination of facts where they
had been tried in the original causes by juries.'"

Patrick Henry agreed with Hamilton that the power given the Su-
preme Court to determine appeals "bQth as to law and fact" would, if
unmodified, give the Supreme Court authority to review and overturn
jury verdicts; he also agreed that the clause authorizing Congress to
make "such exceptions" to the appellate jurisdiction was designed to
allay fears on this score. However, Henry doubted that the qualifying
clause authorizing Congress to make exceptions could, even if exercised
by Congress in the situation of jury trials succeed in its purpose. He
argued to the Virginia Convention called to ratify the Constitution that
power once given to the Supreme Court by the Constitution to review
questions "of law and fact" could not then be taken away by-Congress.
He commented on the floor: " may be told that I am bold; but I think
myself. . . that Congress cannot, by an act of theirs, alter this jurisdic-

W4THE FILDERALIST No. 81, at 513-14 (B. Wright ed. 1961) (A. Hamilton) (emphasis in
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tion as established. . . . It is subject to be regulated, but is it subject
to be abolished?" 1"' He answered in the negative, because "[i]f Congress
can aher this part, they will repeal the Constitution";' 7 and further,
"When Congress, by virtue of this sweeping clause, will organize these
courts, they cannot depart from the Constitution; and their laws in
opposition to the Constitution would be void."'"1 He concluded that "[ilf
Congress, under the specious pretence of pursuing this clause [the "ex-

__ceptions and regulations" clause], altered it, and prohibited appeals as
to fact, the federal judges, if they spoke the sentiments of independent
men, would declare that prohibition nugatory and void."''

The late Mr. Justice Owen J. Roberts alo commented on the
"exceptions and regulations" clause, and he agreed with Alexander
•Hamilton and Patrick Henry that its thrust was to alleviate the fears
that the Supreme Court, under authority previously given, might review
and reverse the verdicts of juries. He asked a luncheon meeting of the
New York Bar why the Framers left it to Congress to regulate the
appellate jurisdiction of the Supreme Court, and then he answered his
own question in these words:

There came into play state-pride . . . and another feeling that
since Anglo-Saxons-prize the jury system, giving the Supreme Court
appellate jurisdiction as to matters of law and fact would give it the
opportunity to overturn jury verdicts, jury decisions, judgments based
on jury decisions in New York, in Pennsylvania and elsewhere. A
best compromise that could be made in the situation was to leave
Congress the right to define the appellate jurisdiction of the Supreme
Court.'"

In short, recourse to history indicates that the mischief which the
Framers intended to remedy with the "exceptions and regulations"
clause was the fear that without it the Supreme Court might review and
reverse the factual findings ofjuries.

Whatever validity this historical basis for the -clause might have
today, the fact remains that the Congress, with few exceptions, has.
honored the integrity of the Supreme Court's appellate jurisdiction. On

S1i11 ELLIOT'S DEBATES ON THE FEDERAL CONSTITUTION 540 (2d ed. 1836).
'ld.
'ld. at 540-41.
'Old. at 541.
'Roberts, Now Is the Thne: Fortifying the Supreme course Independence. 35 A.B.A.J. I. 3

(1949).

82-289 0-82--23
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the few occasions when the Congress has not done so, the Supreme
Court was quick to assert its judicial supremacy: in McCardle, in which
the Court perriitted the Congressional blocking of one appellate route
while loudly pointing out an alternative road to its bench;' and in
Klein, in which the Supreme Court proudly asserted that the congres-
sional control over its appellate docket could not be used as a means to
the end of ensuring that the decisions of the Court would not be adverse
to the government and favorable to the suitor.52

If the Congress could not tell the Supreme Court how to rule on
cases in those post-Civil War years (against the "rebels"), there is no
reason to believe that the same Constitution now permits the Congress
to tell the Supreme Court how it should effectuate the fourteenth
amendment (against the black school children).

CONGRESSIONAL CONTROL OVER THE "'INFERIOR" FEDERAL COURT

The thrust of the proposed Nixon moratorium bills will fall most
heavily not on the Supreme Court, but on the district courts of the
United States, for in those courts the school integration cases are tried
and remedial orders are first issued. May the Congress, consistent with
our constitutional system of "checks and balances," deny them the
power to issue -busing" orders if the district court judges are convinced
that such orders are necessary for the vindication of constitutional
rights? The answer is, "Probably not."

The Constitution provides-in article Ill that the "judicial Power of
the United States, shall be vested in. one supreme Court, and in such
infer-ior Courts as the Congress may from time to time ordain and
establish.""1 This power to "ordain and establish" inferior courts car-
ries with it the power to establish inferior courts with less than complete
jurisdiction. Thus, the very first Congress established "inferior" federal
courts and gave them jurisdiction to hear and decide cases between
citizens of different states but, added the Congress, not those suits be-
tween citizens of different states involving negotiable instruments trans-
ferred to the plaintiff by a citizen who resided in the state of the defen-

_dant.i" This "incomplete" grant of jurisdiction was sustained by the
Supreme Court in 1799.1m

"'See text accompanying note 11S supra.
luSee text-eccmmpanying note 127 supra.
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Since that early date, Congress has granted the federal courts juris-
diction that is full or partial, complete or incomplete, as Congress has
deemed wise and expedient.' 5" As a general proposition this is perfectly
proper, for there is no right to try a case in a federal court. Thus, in
Kline v. Burke Construction Co.,"' a construction company was incor-
porated in one state, Kline was a.citizen of a different state, and the
company filed suit against Kline in the federal court basing jurisdiction
on "diversity of citizenship." Kline, the defendant--in the federal suit,
promptly filed suit against the company in a state court, hoping that the
state forum would be more friendly to his cause. The company then

-asked the federal court to enjoin the state court proceeding, and the
federal district court refused. On appeal, the Supreme Court agreed that
the construction company did not have a "constitutional right" to have

-its case tried in the federal court:

The Constitution simply gives to the inferior courts the capacity to
take jurisdiction in the enumerated cases, but it requires an act of
Congress to confer it. . . . And the jurisdiction having been conferred
may, at the will of-Congress, be taken away in whole or in part- and
if withdrawn without a saving clause all pending cases though cogniza-
ble when commenced must fall. . . . A right which thus comes into
existence only by virtue of an act of Congress, and which may be
withdrawn by an act of Congress after its exercise has begun, cannot
well be described as a constitutional right.'"

There are many illustrations of the power of Congress to ta
the jurisdiction of the federal courts, in whole or in part.'5' The,
LaGuardia Act is a familiar one. There, Congress declared that umess
certain enumerated conditions existed, "[n]o court of the United States
shall have jurisdiction to issue a temporary or permanent injunction in
any case involving or growing out of a labor dispute .... ."'" The-

auC. WRIGIHT, HANDBOOK OF THE LAw OF FEDERAL CouiTs 23-24 (2d ed. 1970).
u'260 U.S. 226 (1922).
"Oid. at 234.
"*The Johnson Act of 1934, 28 U.S.C. § 1342 (1970) (originally enacted as Act of May 14.

1934, ch. 283, § I. 48 Stat. 775). provides that the federal courts are not to enjoin or restrain the
utility rates made by a state agency so long as a "plain, speedy and efficient remedy may be had
in the courts of such State." The Tax Injunction Act of 1937, 2h U.S.C. § 1341 (1970) (originally
enacted as Act of Aug. 21, 1937. ch. 726, § 1. 50 Stat. 738), similarly provides that no federal
court is to enjoin or restrain the collection of any tax under state law "where a plain, speedy and
efficient remedy may be had in the courts of such State."

1'29 1J. .(C". 4 107 (l970 (oriv~in;,1v e-nnv"mm .,q A,,. - -f M.
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Supreme Court said as dictum that thereee can be no question of the
power of Congress thus to define and limit the jurisdiction of the inferior
courts of the United States."''

However, the Supreme Court is not so casual when the denial of
federal jurisdiction also constitutes a denial of substantive constitutional
rights."" And, a series of decisions by the various courts of appeal under
the Portal-to-Portal Act'" recognize that Congress may not exercise its
control over the "inferior" federal courts in a manner that denies those
courts the power to vindicate rights guaranteed by the Constitution.
Some background to these decisions might be useful.

The Fair Labor Standards Act"' requires the payment of minimum
wages, with time-and-a-half for hours worked in excess of an eight-hour
day or a forty-hour week. In a series of cases at the close of World War
ii, the Supreme Court ruled that once an employee had crossed the
portal of his place of employment, the "work day" and the "work
week" included such preliminary and incidental activities as walking to
the place where the work was to be done, changing to work clothes in
the locker room, showering after work was over, and so on.'" These
decisions were quite unexpected and resulted in "windfall" obligations
to thousands and thousands of employees. Almost two thousand suits
were filed for back pay, claiming liability in excess of five and one-half
billion dollars. The House Judiciary Committee investigated the situa-

"'Lauf v. E.G. Shinner & Co.. 303 U.S. 323, 330 (1938) (footnote omitted). Shinner, who
sought and obtained an injunction in the lower fedeal court, aegued only that the picketing in front
of his store did not constitute a "labor dispute" within the meaning of the Norris-LaGuardia Act
because none of the pickets were employed by him. He did not argue that he had a constitutional
right to a federal court injunction against labor union picketing.

'"See. e.g., Dombrowski v. Pfister, 380 U.S. 479 (1965). There, a federal law forbade federal
courts to "stay proceedings in a state court." Nonetheless, the Supreme Court approved of a
federal court injunction against a threatened state criminal prosecution because the state criminal
law "chilled" the exercise of first amendment freedoms. See also Lipke v. Lederet, 259 U.S. 557
(1922), where a federal law forbade federal courts to entertain any suit "for the purpose or
restraining the assessment or collection of any tax." The Supreme Court, despite this jurisdictional
barrier, issued an injunction against the collection of money allegedly due under a federal tax law.
The Court's conclusion was that the amount of money demanded was an "unconstitutional pen-
alty" and thus not a "tax."

'29 U.S.C. 1 251-62 (1970).
1'"29 U.S.C. § 206-07 (1970).
"Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680 (1946); Jewell Ridge Coal Corp. v.

Local 6167, UMW, 325 U.S. 161 (1945); Tennessee Coal, Iron & R.R. Co. v. Muscoda Local
123, 321 U.S. 590 (1944).

'"The legislative background and the ensuing statute are discussed at some length in Seese v.
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tion and concluded that payment of these claims would result in the
bankruptcy of thousands of employers.'"

Consequently, Congress passed the Portal-to-Portal Act,17 which
did two things. First, it provided that no employer shall be subject to
any liability, under the Fair Labor Standards Act because of a failure
to pay minimum wages or overtime compensation for work performed
in the past unless the work activities were compensable at the time they
were performed by either an express contract or by custom or prac-
tice."" Secondly, the Portal-to-Portal Act provided that "[n]o court of"
the United States . . . shall have jurisdiction of any action or proceed-
ing . . . to enforce liability . . . for or on account of the failure of the
employer to pay minimum wages or overtime compensation" unless the
work activities were compensable at the time performed by contract,
custom, or practice."'

Motions were immediately made to dismiss the cases then pending
in the federal courts. The plaintiffs argued against these motions for two
reasons: because the Portal-to-Portal Act deprived them of property
rights guaranteed by the fifth amendment to the Constitution, and be-
cause, a fortiori, the denial of access to a federal court to enforce these
claims was also unconstitutional. If Congress has absolute control over
the "inferior" federal courts and can choke off their jurisdiction even
when this results in the inability to enforce rights protected by the
Constitution, none of the courts would have considered the first iss.
raised by the plaintiffs in the pending cases. But all of them did. TI
all considered and rejected the contention that the Portal-to-Por.
denied property rights guaranteed by the Constitution.'70

Typically, Judge Parker of the Fourth Circuit wrote that Congress
may not "take one man's property and give it to another or arbitrarily
strike down rights arising under contract."''' But, he added, "nothing
of that sort is involved" in the Portal-to-Portal Act, because the rights
stricken down by the statute are not rights arising out of contract but
rights created by statute, which can be destroyed by the same power that

1729 U.S.C. .§ 251-62 (1970) (originally enacted as Act ol May 14, 1957, ch. 52. 61 state.
84).

'"29 U.S.C. § 252(a) (1970).
"Id. § 252(d).
"E.g., Fisch v. General Motors Corp.. 169 F.2d 266 (6th Cir. 1948); Battaglia v. General

Motors Corp.. 169 F.2d 254 (2d Cir. 1948): Secse v. Bethlehem Steel Co., 168 F.2d 58 (4th Cir.
1948), Rogers Cartage Co. v. Reynolds, 16( F.2d 317 (6th Cir. 1948).

no,.,,, !,r'1 .,A,. ,, ;,, (" ) I ".I " 6, J I, lf r :, 1()AQ
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created them.' Judge Parker then concluded:

Since the provisions-of sec. 2(a) of the act, striking down portal
to portal claims not based on contract, custom or practice are valid,
there can be no question as to the validity of sec. 2(d) denying jurisdic-
tion to the courts to entertain the claims. . .- . Whether the denial of
jurisdiction would be valid if the provision striking down the claims
were invalid is a question which does not arise.7

In a portal-to-portal suit in the Sixth Circuit (where the same issues
were raised), Judge Hicks concluded that the Act ""in no way interferes
with the powers of the judiciary.""' He then added that shouldud Con-
gress undertake to withdraw from the courts jurisdiction to consider and
determine pure questions of ownership or title to property . . . a more
serious question would be presented, but we are not confronted here
with such a case.' 715

Judge Chase was even more pointed in the portal-to-portal suit in
the Second Circuit. He wrote for that court as follows:

A few of the district court decisions sustaining section 2 of the
Portal-to-Portal Act have done so on the ground that since jurisdiction
of federal courts other than the Supreme Court is conferred by Con-
gress, it ma' at the will of Congress be taken away in whole or in
part. . . . We think, however, that the exercise by Congress of its
control over jurisdiction is subject to compliance with at least the
requirements of the Fifth Amendment. That is to say, while Congress
has the undoubted power to give, withhold, and restrict the jurisdiction
of the courts other than the Supreme Court, it must not so exercise
that power as to deprive any person of life, liberty, or property without
due process of law or to take private property. without just compensa-
tion.'7

President Nixon, of course, is asking Congress to do what it did
not do in the Portal-to-Portal Act-"to interfere with the power of the
judiciary to protect rights vested under the"'" Constitution. His propos-
als challenge not only "busing" but also the very idea of law itself.

172id.
- id. at 65.
"'Fisch v. General Motors Corp., 169 F.2d 266, 272 (6th Cir. 1948).
mid. at 273.
'Battaglia v. General Motors Corp., 169 F.2d 254. 257 (2d Cir. 1948) (emphasis added)

(footnote omitted). 7 hmI:- . t- . , 1,r F .d im. !? (6th Cir. 1948). --

N
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The portal-to-portal cases strongly indicate that Congress has no
power to withhold or restrict the jurisdiction of the "inferior" courts
when the withholding or restriction of that jurisdiction would deny or
deprive persons of property rights guaranteed by the fifth amendment.
It follows that Congress has no power to withhold or restrict the juris-
diction of the "inferior" courts when the withholding or restriction (as
suggested by the Nixon "busing" proposals) would deny school children
of the rights already declared to be theirs under the equal protection
clause of the fourteenth amendment.

CONCLUSION

President Nixon wants to put the Constitution on the back of the
bus and to give the federal courts a second-class citizenship among the
three independent branches of government. He has found a scapegoat
but no solution to a difficult problem.

Many parents have legitimate concerns that their children will be
transported from "nice" neighborhoods into schools that are old, dirty.
dilapidated, over-crowded, understaffed, and located in the "bad" sec-
tion of town. But if the schools are harmful for one child, they are
harmful for all children.

The problem is not the bus ride, but what one finds when the bus
ride ends. The solution is to replace the bad schools and to upgrade the
educational opportunities within them. This requires money, much more
than the token amount requested by the President.

But improvement of the schools is not enough. Education ,
to shoulder a disproportionate share of the burdens of overcon;
effects of segregation. We should now put our efforts in overc,..
economic barriers, in overcoming segregated housing patterns, so that
every neighborhood will have its own desegregated school. But that,
unfortunately, lies in the future. As for the immediate present, we can
do no more than applaud the remarks made by Florida Governor Reu-
bin Askew when he asked the people of Florida to repudiate the anti-
busing proposal on the ballot in that state.

I hope we can say to those who would keep us angry, confused
and divided that we're more concerned about a problem of justice than
about a problem of transportation.

And that -while we're determined to solve both, we're going-to take
justice first.",'
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IN mE NATION-BUsING AmR A DECADE

(By Torn Wicker)

CHARLOm"E, N.C.-The irony was not lost upon the sponsors of a dinner honoring
attorney Julius L. Chambers and federal Judge James B. McMillan.

Here was the Charlotte chapter of the National Conference of Christians and
Jews giving a silver medallion to the black lawyer who in 1969 argued one of the
most important school desegregation cases, Swann v. Mecklenburg, and another to
the white judge who in that case first ordered busing as a remedy for segregated
schools.

At the same time, in the United States Senate, North Carolina's Jesse Helms was
leading a fight to prevent the Department of Justice from taking part in any suits
to desegregate schools by the use of busing. Only the dilatory tactics of a Republican
liberal, Lowell Weicker of Connecticut, had so far prevented the House-approved
busing ban from passing the Senate-which it did in 1980, only to be vetoed by
President Carter.

Busing is, in fact, moribund if not dead as a remedy for school desegregation
where it still exists. Already, Congressional action prevents the Department of
Education from requiring busing as a precondition for Federal aid to a school
district; already, Attorney General William- French Smith has pledged not to seek
desegregation through busing.

But anything as radical as a legislative ban on busing suits ought to be opposed
by a President who styles himself a conservative. After all, in some cases in which
busing alone can end segregation, the ban will prevent Mr. Reagan from carrying
out his oath to enforce the Constitution. Moreover, his Department of Justice is
being deprived of jurisdiction it has traditionally and constitutionally exercised.

But Mr. Reagan, long an opponent of busing himself, is yielding the powers of his
office under pressure from radicals on his right, like Mr. Helms, who claim that
Americans are "sick and tired" of busing. And that was the real irony of the dinner
in Charlotte.

For if busing neither works perfectly nor has total support in the largest city in
Jesse Helms's home state,* * * the schools are improving and the community is
widely judged the better for the experience and the men who brought it about are
now honored for doing so.

"Ever.ybody who's anybody is here tonight," a Charlotte newspaperman said of
the audience of 300 blacks and whites that turned out for the McMillan-Chambers
dinner. And a Charlotte Observer editorial said the next day: "It was a happy
occasion, one that ought to cause considerable reflection elsewhere in the country.

The editorial called the Helms busing-ban "a mistake" that "would postpone the
resolution of black-white conflict in education and perpetuate racial attitudes that
have helped polarize many American communities.' Because of busing, it argued,
Charlotte is no longer polarized in that way. "Schools are no longer black or white,
but are simply schools. As a result, the racial composition of surrounding areas is
not as critical as it once was. The center city and its environs are a healthy mixture
of black and white neighborhoods."

Julius Chambers, who was cited by the Conference not just for rxhool desegrega-
tion but for improving race relations, responded that for blacks tori, Charlotte was a
better place to live today than it was when he set up practice here in 1965-and a
better place, he suggested, than numerous non-Southern and still segregated cities
to which his civil rights practice had taken him.

Judge McMillan has frequently said that he knew little about Charlotte's schools
when the desegregation case reached him in 1969 but that he found the evidence of
unconstitutional segregation in his home community "over-whelming." And he told
the dinner audience that he had not hesitated to order busing as a tool for deseTe-
gation because it had been for so long used as a tool to maintain segregation.

The judge and Mr. Chambers were both reared in rural North Carolina, and both
were bused substantial distances to their schools-segregated schools. "The bus was
all right," Judge McMillan once said, "as long as it was used to carry the right color
student to the right destination."

Neither he nor Mr. Chambers even referred to the intense local hostility both
suffered as a result of the 1969 busing decision. Both were ostracized and threat-
ened, Judge McMillan hanged in effigy, Mr. Chambers's home and office bombed.
Busing-was originally resisted by parents' groups, civic and school officials- but the
current school board canceled its own meeting to attend the McMillan-dhambers
dinner.
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All of which raises a point no one mentioned at the dinner but which those who
would ban busing might well ponder: What kind of equity is it to say to cities like
Charlotte, which have accepted and made the best of busing, that no others will
have to undergo such soul-searching, or be made to face their self-imposed deficien-
cies?

Senator EAST. Would the next panelists please come forward? If
you will please indulge us for a moment, we are going to put you in
a particular order here that will facilitate things for us.

We welcome you this morning, and we appreciate your taking
your time to come and assist us in looking into this rather impor-
tant matter of the constitutional implications of this bill. Senator
Baucus asked me to express his regret that he needed to attend
another meeting at the moment. He hopes to be able to make it
back.

I appreciate his being here as much as he has been, yesterday
and today. We have one final set of hearings after our early Octo-
ber recess, in the middle of October, but I do again want to publicly
thank him for taking his responsibility here very seriously. We all
run up against this problem of not being able to be two or three
places at one time. Unfortunately, the Senate is sometimes struc-
tured that way.

We will continue on. As you are all aware, and as I had indicated
to the earlier panelists, your printed remarks will be made a

rmanent part of our record that we will then be able to examine.
would be most appreciative if you would please state your

conclusions on the basic matter you are testifying about and give
us a concise rationale for it. Then that will allow me time to ask
questions, and also Senator Baucus if he is able then to return.

I remind you of the painful problem of time and would appreci-
ate your being as concise as possible. I do not wish to be so rude as
to pull a stopwatch on you but, if it begins to careen out of control,
I would like to reserve the right to raise a caution flag if not a stop

%i e benefit you will give to me and to any other Senator who
may be here is to get a good, concise statement of your position and
then allow me to explore and at least get the fundamental areas in
focus. We will have time, of course, at our own pace to go over this
and to see if what we are doing is sound or not so sound, and to
make the appropriate adjustments.

I will not read the biographies we have except to say, as I had
with the previous panelists, you are people of great distinction,
scholarly and professional . We would like to think that if that
were not the case-we woul not be blessed to have you here, so we
will not read the biographies except to note again the common-
denominator of all of them is considerable distinction, no question
about that.

I do welcome this-morning Professor Graglia of the School of
Law of the University of Texas in Austin, Tex.; Pro. Laurens
Walker of the School of Law of the University of Virginia in
Charlottesville, Va.. We also have with us Mr. Robert Meserve,
who is the past president of the American Bar Association and
currently a practicing attorney in Boston, Mass.; and Mr. Robert
Eckhardt, who is an attorney here in the Nation's Capital, we
certainly wecome him; and Mr. J. Harold Flannery, a practicing
attorney from Boston, Mass.



354

Thank you, gentlemen. We shall simply start with Professor
Graglia and move from left to right, with no particular significance
being suggested either philosophically or in terms of quality of
testimony. We are very egalitarian here with our panels.

Professor Graglia.

STATEMENT OF PROF. LINO A. GRAGLIA, SCHOOL OF LAW,
UNIVERSITY OF TEXAS, AUSTIN, TEX.

Professor GRAGLIA. Thank you, Senator East. I am very apprecia-
tive of the opportunity to be here.

If I may, Iwould like to start by saying that I think that your
statement on what you called your second point, on the relation-
ship between Congress and the Court and on congressional power
to limit the courts was an excellent one, a very thorough and I
think complete and sound statement.

I very much regret that Senator Baucus could not remain be-
cause I think he was asking the right questions about the Swann
case and the problems here. I would very much like to address to
him, if I could, what I think are the right answers to those ques-
tions.

All I really want to address is one point, the appropriateness of
congressional action limiting the courts. I really do not think that
there is much dispute about the tragedy of busing. Even those on
the other side cannot really get up much ability to defend busing
any more. Busing is a national tragedy. The more you know about
it, the more you experience it, the more you are convinced that this
is so-in what busing is doing to our schools, our cities, what it is
doing to our people in loss of faith in their ability to control their
Government, loss of faith that their Government is rational.

I also think there really is no doubt, on the basis of the constitu-
tional text, on the basis of democratic principle, on the basis of
precedent, that Congress can indeed control the courts so. as to
prevent busing. It can very appropriately simply remove the juris-
diction from any Federal court to require the exclusion of children
from neighborhood schools because of their race. There is no real
difficulty.

The problem we face here, as was-emphasized especially by oppo-
nents on the former panel, is that of appropriateness. The difficulty
to be overcome is the feeling of unseemliness; that is, should t
Congress be deferential to the courts? Is there something inappro-
priate in bringing about confrontation? I think there is not.

The deference that Congress has shown to the courts is grossly
unwarranted in light of what the courts have in fact been doing.
Congress definitely should get up the courage, sufficient determina-
tion, to act on the busing problem. Anything else is really a contin-
ued abdication of its responsibility.

Let me say that on this question of deference, the need for
deference, Congress has in fact already legislated many times on
the busing problem. Indeed, it did so in its first important legisla.
tion, the great 1964 Civil Rights Act, the turning point in this area.

Now let us *ust look at what the courts have n fact done, very
briefly. The 1464 act addresses busing. The 1964 act is the Federal
statute that ended segregation in the Nation's schools. The schools
are not segregated today; they are racially imbalanced but a-
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tion-State laws requiring assignment to school by race, prohibited
in Brown, stopped in the schools shortly after the 1964 act and as a
result of that act.

In that act Congress stated very clearly that "desegregation
means the assignment of children to school without regard to

-race." Congress went on to state this again in negative form, that
"desegregation does not mean assignment for racial balance or the
transportation of children for racial balance."

Congress legislated on busing; it anticipated the busing problem.
Indeed, anticipation of the busing problem was the only ground on
which anybody opposed the 1964 Civil Rights Act, or at least title
IV having to do with education. Congress went on to say -a third
time in the 1964 act that the act does not authorize any official of
the United States or any court to require the transportation of
children to schools for racial balance.

Congress went on to say a fourth time in that act-trying to
assure the opponents of the act, the representatives of the South
who presciently feared that what would happen is exactly what has

-. -happened-went on to say for the fourth time that under this act
students may be assigned to school on any basis other than race.

Now as Senator Humphrey said, "You cannot get any clearer
than that." Senator Humphrey was the floor manager of the act.
The ultimate assurance that Senator Humphrey gave that this act
would not become a tool of racial balance and busing-which,
however, is what it has become-was that he insisted, quite correct-
ly at the time, that busing and assignment by race for racial
balance would be unconstitutional even if Congress had not explict-
ly and repeatedly prohibited it in the act.

As he said, and I quote:
While the Constitution prohibits segregation, it does not require integration. The

busing of children to achieve racial balance would be an act to effect the integration
of schools. In fact, if the bill were to compel it, it would be a violation because it

--Would-be-handling the matter on the basis of race and we would be transporting
children because of race.

Congress addressed and dealt with the busing problem back in
1964. The problem is that the courts have so abused the 1964 act

-that- their behavior cannot be properly described as anything other
than scandalous. We speak of deference but if any other institution
or official of Government behaved as the courts have behaved in
regard to the acts of Congress in this area, we would not be
speaking of deference; we would be speaking of something very
different.

Now, how did busing come about in the Swann case, the first
busing case? In the face of this legislation and this legislative
history, the Supreme Court said in the Swann case that all these
restrictions in the 1964 act, these definitions of desegregation and
what was not to be done under the act, had no application to the
South, that they a plied only to, the North where there had not
been segregation. The Court did this without a word of support in
the text of the act or in its legislative history. The Supreme Court
simply undid and read out of the act everything that Congress did
to prevent busing.

I submit, Senators, that this is judicial misbehavior -requiring,
and deserving censure, not discussion at this time of deference. The



356

Court simply did in the act without the least possible justification,
as Senator Sam Ervin, who was very closely involved with the act
and then with the Swann case, said-and I cannot improve on his
words-he said:

The act says in words as plain as it is possible to be in the English language that
it did not authorize busing for racial balance. Congress could not have found simpler
words to express that concept, yet in Swann the Supreme Court ignored that
definition and said that desegration requires that school boards take into consid-
eration matters of race in making assignments.

But then the Congress decided to take no chanceswith the courts so it put in
something that even a judge ought to be able to understand. It not only defined
desegregation affirmatively but also defined what desegregation is not. The Su-
preme Court adopted exactly the opposite interpretation of the meaning of the word
"desegregation." It said, in effect, that in the Swann case "desegregation" does
mean the assignment of children to schools in order to overcome racial over imbal-
ance.* * *

There is not a word in the whole title that indicates any intention of Congress to
regulate "de facto segregation" based on residence, yet the Supreme Court nullified
this act of Congress by holding that Congress was a bunch of legislative fools and
that Congress had attempted to regulate "de facto segregation" instead of "de jure
segregation."

Now that is what the Court has done. There is no justification
for that, and Congress should rightly do something effective about
it. Congress did attempt to do something, in a pathetically futile
way, I must say-about the Swann case.

The following year-Swann was 1971-the following year Con-
gress passed the Education Amendments of 1972, and in the Educa.
tion Amendments of 1972 Congress addressed what the Court had
done to the 1964 act in the Swann case and tried to say to the
Court: "Court, you got it wrong. The 1964 act was not meant to
apply only in the North. It was meant to apply also in the South."
Indeed, all of the restrictions in the act were put in at the insis-
tence of representatives of the South and of course to protect the
South.

Therefore, Congress in the 1972 act enacted this pathetic meas-
ure: It says that title IV of the 1964 act, "shall apply to all public
school pupils and to every public school system, pub ic school and
public school board, as defined in title IV, under all circumstances
and conditions, and at all times, in every State, district, territory,
commonwealth or possession of the United States regardless of
whether the residence of such school pupils or the principal offices
of sich public school system, public school or public school board is
situated in the Northern, Eastern, Western, or Southern part of
the United States"-a pathetic, futile whimper of a hopeless, help-
less branch in the face of the Supreme Court, not the voice of the
elected representatives of a sovereign people.

That is the pathetic measure that Congress adopted, and of
course the courts ignored it, never mentioned it, and it indeed
deserved to be ignored. Congress then in the 1974 Education Act
dealt with the matter of busing in great detail. Senator Baucus
asked about other remedies. Professor Neuborne suggested other
remedies. The 1974 act lists all these so-called other remedies,
other than busing. It has not had the slightest effect in preventing
busing.

This talk of- other remedies, I would like to say to Senator
Baucus, is completely misleading. The fact of the matter is, if you
want to have racially balanced schools in racially imbalanCed
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neighborhoods you are going to have to transport the students.
There is no other way.

The basic problem is that the courts are insisting on racially
balanced schools. They are mistaken in doing so. They say that
they are not insisting on integration or racial balance as such or
for its own sake, that they are only bringing about desegregation.
That is demonstrably untrue. The racial imbalance that exists in
our Nation's schools is not the result of past segregation. They are
seeking racial balance.

There is almost nothing about the Swann case that is not invalid
or basically dishonest, not only what the Court did to the 1964 act
but its treatment of the facts. Nothing the Court said it was doing,
corresponds to what the Court actually did.

The Court was simply being dishonest in Swann. It is the Su-
preme Court, subject to no review. It said it was only requiring
that blacks not be excluded from any school or be required to
attend what had been black schools under the segregated system.
That is not true. That is not what the busing ordered was in fact
doing.

The Court said that the lower courts found that the school board
had been uncooperative and recalcitrant. That is not true. No such
,finding occurs in the lower court opinions. The lower court opin-
ions praised the school board for being cooperative.

I do want to stop or I could go on extensively. The point I would
like to make is that the courts have behaved very badly.. It is a
serious charge, it should not be made lightly, but what we have
here is judicial misfeasance of the worst kind. It is entirely appro-
priate, indeed it is necessary, that Congress effectively act.

Thank you.
Senator EAST. Thank you, Professor Graglia.
Professor Walker.

STATEMENT OF PROF. LAURENS WALKER, SCHOOL OF LAW,
UNIVERSITY OF VIRGINIA, CHARLOTTESVILLE, VA.

Professor WALKER. Mr. Chairman, I want to thank you and the
subcommittee for inviting me to come here and to comment on this
proposed Neighborhood School Transportation Relief Act of 1981.

I would like to say to you that since the beginning of my teach-
ing career I have taught courses in Federal civil procedure with
particular emphasis on the U.S. district courts. From time to time I
have taught a course in remedies. My research and writing inter-
ests have been generally-focused on those subjects, and I have beery
particularly interested in the function and role of the judge. -

I describe these professional interests so that you will under-
stand the areas of my competence and understand my proposal to
concentrate on the question of the authority of the Congress under
section 1 of article 3 of the Constitution to regulate the jurisdiction
of the inferior Federal courts. I am aware that authority for the
proposed action in the bill may also exist under section 5 of the
14th amendment and that there are sound arguments for such a
contention, but perhaps I can make best use of the committee's
time by addressing rather directly the authority of Congress to
take the proposed action under article 3.
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If I might just briefly recall the specific mechanism, the specific
action proposed by this bill is to provide that no jurisdiction shall
exist ain any inferior Federal court to issue an injunction_ writ,
process, and so forth in three specifically and very narrowly de-
scribed situations. -The first relates to the assignment or transpor-
tation of public elementary or secondary school students for the
purpose of altering racial balance. The second-relates to closing
schools and transferring students for the same purpose, and the
third relates to the jurisdiction to use these remedies to enforce
-rtain contract provisions between the faculty, administration,
and the schools.

Thus, in a more general way, the particular mechanism chosen
for carrying out the stated purposes is the elimination of the juris-
diction of the inferior Federal courts to provide certain remedies,
primarily the injunction, and this in three rather narrowly speci-

ed situations. Heice, by looking directly at the statute the ques-
tion arises as to whether the Congress has the constitutional au-
thority to take this proposed action.

In my opinion, Mr. Chairman, the Congress does have that au-
thority both because ample precedent exists for such action and,
more broadly, because the chosen technique is not inconistent,
with the fundamental plan of judicial administration incorporated
in the Constitution.

Permit me first and very briefly to review the precedent for the
prop action. Obviously the starting point is section 1 of article3. Think it is always good to start with the language of the
Constitution which provides that the judicial power of the United
States shall be vested in one Supreme Court and in such inferior
courts as the Congress may, from time to time, ordain and estab-
lish.-

While it might be argued that article 3 requires the Congress to
establish inferior Federal court invested with the full scope of
article 3 jurisdiction-and that argument may be made here
today-I would like to emphasize that that point of view has been
repeatedly rejected by the Supreme Court. While the extensive
quotation.of language is really unnecessary, I would like to readjust a phrase or two from some of these opinions because the
language is so direct and so clear that I think one really cannot
appreciate the force of that authority without considering some of
the language.

As early as 1799, Justice Chase in the course of an argument in
Turner v. The Bank of North America, commented:-

The political truth is that the disposal of the judicial power, except in a few
specified instances, belongs to the Congress. Congress is not bound to enlarge the
jurisdiction of the Federal courts to every subject in every form which the Constitu-
tion might warrant.

Particularly cogent is the-language of Justice Daniel in the case
of Carrie v. Curtis, which goes back to 1845, in which he wrote that
the judicial power of the United States is, and I quote:

Dependent for its distribution and its organization, and for the modes of its
exercise, entrely upon the action of Congress, who possess the sole power of creat-
ing triunals inferior to the Supreme Court for the exercise of the judicial power
and of investing them with jurisdiction either limited, concurrent, or exclusive, and
of withholding jurisdiction from them in the exact degrees and character which to
the Congress may seem proper for the public good.
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I think the precision of that statement and its relevance to this
proposal is particularly significant, Senator East.

In another case-I will just cite this case-Sheldon v. Sill in
1850, Justice Grier spelled out the rationale, and came to the same
conclusion that the Congress, having the power to establish these
courts, must define their respective jurisdictions.

In concluding this Supreme Court treatment of the subject, as
recently as the past term of the Court in Allen v. McCurry, a 1980
decision, Justice Stewart in writing for the Court in an opinion
which reversed the court of appeals' holding, commented on the
court of appeals decision and said this:

The assumption of the court of appeals appears to be that every person asserting
a Federal right is entitled to one unencumbered opportunity to litigate that right in
a Federal district court, regardless of the legal posture in which the Federal claim
arises.

Justice Stewart said:
The authority for this principle is difficult to discern. It cannot lie in the Constitu-

tion, which makes no guarantee but leaves the scope of the jurisdiction of the
Federal district courts to the wisdom of the Congress.

I would like to summarize by saying there is a line of authority
in the U.S. Supreme Court decisions running from 1799 to 1980
which seems, to me at least, to establish clearly the authority of
the Congress to take the proposed action and use the mechanisms
which are incorporated in this bill.

There are other precedents-and I will just name these and not
describe them-legislative precedents. These legislative precedents
go back to the Anti-Injunction Act of 1793, which prohibits a court
of the United States from granting an injunction to stay proceed-
ings in a State court. In 1932 the Congress passed the Norris-
LaGuardia Act which we have already discussed. That statute, by
the way, was apparently drafted by Professor and later Justice
Frankfurter, who adopted this exact mechanism, the removal of
jurisdiction.

There are other statutes: The Johnson Act, depriving the district
court of jurisdiction to enjoin State ratemaking orders; the Tax
Injunction Act of 1937. These actions by the Congress have gone
virtually unchallenged, virtually unquestioned.

Therefore, that is a review of the precedents. It seems to me
clear that the Congress has the power to do this.

I realize my time is getting short. I would like to just allude to
the second point, that I think the proposal is consistent with the
overall, fundamental constitutional plan. It leaves open the State
courts to adjudicate these claims andto furnish the remedy which
may be prohibited by this Federal legislation.- I understand that perhaps you, other members of the subcommit-
tee, other members of the Congress might not approve of the State
courts using the busing reed but I think it is significant in
looking at the system that this bill does not affect the jurisdiction
of the State courts. It can be demonstrated-I will not read the
citations-but it can be demonstrated that probably in the original
plan the State courts were tliought of as the primary guardians of
Federal rights.

One question has come up recently about this proposed role of
the State courts and I would like to mention it quickly. It may be
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true that under title 28 of the United States Code, section 1441,
that defendants in State court actions would have the opportunity
to remove school desegregation cases from the State courts to the
Federal courts. Hence it might be argued that, as a practical
matter, if this legislation were enacted the combination of this
general removal statute and the proposed legislation would elimi-
nate the busing remedy throughout our court system.

To me this argument depends to a very considerable extent on
speculation as to what course of action local school board defend-
ants would take in such State court actions, and I think that it is
much too thin a basis to claim that the proposed legislation would
really alter the fundamental constitutional plan regarding the rela-
tions between the State and the Federal courts and the availability
of the State forum.

Nevertheless, if it were a serious contention that the effect of the
removal statute draws in question the authority of Congress to pass
this proposed legislation, I would favor some adjustment of the
removal statutes to insure the continued availability of the State
courts to consider the federally prohibited remedies. This adjust-
ment might take the form of simply prohibiting removal from
State to Federal court of cases seeking the remedies prohibited by
the proposed legislation.

Such a change would permit plaintiffs to choose the Federal
forum, knowing that the jurisdiction did not exist for these reme-
dies, or to choose the State forum and have the option of seeking
the federally prohibited remedies in State courts. That would seem
to me a very fair resolution of the problem.

In summary, I have examined the precedents and I have looked
at the overall constitutional plan. In my opinion, the Congress has
clear authority to enact this statute as it is presently proposed.

Senator EAST. Thank you, Professor Walker.
Mr. Meserve?

STATEMENT OF ROBERT W. MESERVE, PAST PRESIDENT,
AMERICAN BAR ASSOCIATION, ATTORNEY, BOSTON, MASS.

Mr. MESERVE. Thank you, Mr. Chairman, for the opportunity
appear before you to present the views of the American Bar Associ-
ation in opposition to proposed legislation which would limit busing
as an effective remedy where needed in Federal court. Whether or
not it be couched in jurisdictional terms, I think it is an unfortu-
nate attempt by Congress-an unfortunate suggestion-to interfere
with the jurisdiction of the Supreme Court of the United States
and specifically with inferior courts.

I appear as a representative of the American Bar Association
and I have in this situation specific instructions from my client,
which I will refer to in a minute, to oppose all efforts by Congress
to use your undenied article 3 power to regulate the jurisdiction of
the Federal courts if the object of that regulation is to accomplish
by indirection changes in substantive constitutional law, changes
which the American constitutional system has entrusted to the
amendment process.

However, I hasten to add that the American Bar Association has
-taken no position on the general policy of busing itself. Professor
Graglia, exercising his right to engage in a little rhetorical exag-
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rationo, has said to you that busing is a national tragedy. I would
like to say in my turn that unconstitutional and de jure segrega-
tion and racial discrimination are a national disgrace, and the
denial of constitutional rights to black persons in our society is a
subject- on which the courts have appropriately exercised every
weapon in the judicial arsenal, including busing

On August 11 the society which I represent, by an overwhelming,
virtually unanimous vote of its democratically elected and fairly
representative house of delegates, which speaks for a majority of
this country's lawyers-280,000, I think, out of approximately
500,000 now admitted to the bar-approved a-resolution which is
appended to my paper, a resolution which states the association's
opposition to the legislative curtailment of the jurisdiction of the
Supreme Court of the United States or of the inferior Federal
courts for the purpose of effecting changes in constitutional law.

A copy of that resolution and the accompanying supporting
scholarly report is appended to my statement and, I submit, is well
worth reading. I rely on the chairman's statement that that and
the other material in my report will become part of the record
here.

As the language of the resolution and the report make clear, the
concern of the association focuses on possible efforts to manipulate
jurisdiction, including jurisdiction to grant remedies-for example,
busing-to achieve such substantive alteration of constitutional law
as this Congress could not bring about by the passage of ordinary
legislation or by any procedure short of constitutional amendment.
The association which I represent has a long historical record of
standing against proposals to alter our -constitutional system by
legislatively or through the executive process, limiting or curbing
the role of the Federal courts.

In the early years of this century we opposed proposals that
would have subjected Supreme Court constitutional decisions to
recall by two-thirds majorities of Congress. However, more especial-
ly at the depths of the Great Depression-which I can remember
from personal experience as a young lawyer-when court-curbing
bills were numerous and President Roosevelt's court-packing plan
was put forth, a general assembly of the association in 1936 adopt-
ed a resolution disapproving all bills "the purpose or effect of
which was to limit the jurisdiction or abridge the powers as they
now exist of any Federal court as at present constituted to pass
upon the constitutionality of any law."

I point out that the Congress was moving there in an area where
it had clear authority to fix the number of judges of the Supreme
Court, to nominate and to elect them. Nobody disputed their au-
thority. This was an attack on the issue of the wisdom of exercising
that authority. In reliance on that action, the ABA successfully led
the opposition to the President's plan to enlarge the Supreme
Court.

Again, in 1958, with concern high in Congress over certain deci-
sions of the high court on State and Federal antisubversion laws,
the house of delegates resolved that: "Reserving our right to criti-
cize decisions of any court in any case and without approving or
disapproving any decisions of the Supreme Court of the United
States, the American Bar Association opposes the enactment of

82-289 0-82-24
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legislation which would limit the appellate jurisdiction of the Su-
preme Court of the United States," again a matter clearly within
the power of Congress, which this bill may or may not be. I do not
join in the discussion of the constitutional issues here, from a sense
of my own inadequacy and relying on the able arguments that
have been made by the professsors who have spoken.

Our consistent position with regard to this issue springs from our
commitment to the rule of law and our feeling as to the proper
place of the Federal courts in our constitutional system. The issue
really is not busing; it is not any of a number of things that may
occasion dissatisfaction with particular decisions.

We are sure that the members of our association and of the
Congress have many various positions on these substantive ques-
tions but the real issue, the only issue, is whether as a matter of
policy and of constitutional permissibility, the Senate and the
House are going to adopt a device whereby each time a decision of
the Supreme Court or a lower Federal court offends a majority of
both Houses of Congress, the jurisdiction of the Federal courts to
hear that issue or to grant an effective remedy will be stripped
away.

We do not believe that is a system the framers intended or one
that we should strive to institute. We think that that is actually as
clear in matters dealing with a remedy to grant what may be the
only effective way of righting- the constitutional wrong as it is with
the removal of the jurisdiction to hear the constitutional question
itself, perhaps more so under constitutional provisions.

Mr. Lincoln must be rolling over in his grave today. Everybody is
quoting him, and I would like to quote him back in 1857 when he
was discussing the decision which, perhaps more than.many other
things, led this country into the terrible War Between the States.
Mr. Lincoln said, in 1857, "We think," said he of the Couirt, "its
decisions on constitutional questions, when- fully settled, should
control not only the particular cases decided but the general policy
of the country, subject only to be disturbed by amendments of the
Constitution as provided in that instrument itself. More than this
would be revolution. We think the Dred Scott decision is erroneous.
We know the Court that made it has often overruled its own
decisions, and we shall do what we can to have it overrule this"-
direct, frontal, proper, and appropriate attack.

The amendment process established in article 5 of the Constitu-
tion, in our view, is the appropriate way to alter the Constitution
and interpretations of it which the Supreme Court has rendered
and to which, after thoughtful reconsideration, it adheres. We do
not believe that the acknowledged absence of congressional power
to bypass this amendment power by simple legislation can or
should be filled by the expedient of couching what are legislative
enactments in jurisdictional or remedial terms.

That, simply put, was the basis of the ABA's resolution, an
amalgam of constitutional and policy concerns respecting the use
of jurisdictional legislation to accomplish what cannot be accom-
plished substantively.

In S. 1647, of this Congress would adopt this bill, it would adopt
certain rulings and findings which are contrary to rulings and
findings made by the Supreme Court in particular decided cases. It

D1
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says that the assignment and transportation of students to schools
"is not reasonably related or necessary to the achievement of the
compelling governmental interests in eliminating de jure purpose-
ful ation because such segregation can be eliminated without
such assignment and transportation."

That is directly contrary to the conclusion of the Court in var-
ious decisions which have been cited here today. It is an attempt by
this body to adopt by legislation rules of decision. I think the Klein
case is the earliest case which shows that this Congress is not
entrusted with power to do that in any case.

The bill further states that "assignment and transportation fails
to account for data indicating that racial and ethnic imbalance in
the schools is often the result of economic and sociological factors
rather than past discrimination by public officials," but you must
remember that the Supreme Court has said that it can only grant
busing or any other remedy where there is de jure segregation.
Therefore, this too is an attack on prior legal and factual conclu-
sions of the Court in specific cases which were before them and on
which evidence was taken.

Finally, the bill states in subsection 11 that busing has been
undertaken without any constitutional basis or authority. The Su-
preme Court says to the contrary. Since the decision of John Mar-
shall in Marbury v. Madison, the Supreme Court's decision on
constitutional issues, I think, has stood as final.

We have doubts as to the constitutionality. You have power to
determine the jurisdiction but we do not think your power is
absolute. As I have said, I am not going to argue that but it seems
to me that in all your powers that are given to you, you are subject
to the provisions, for example, of the Bill of Rights and, many other
provisions which would prevent you from legislating in a given
field in a given way that would infringe other articles of the
Constitution. We think that principle may be applicable here.

As I said, I am going to leave the constitutional arguments to my
able brothers, both sides. We think that the pro rosed legislation
will have deleterious effects. We think that the Congress could
consider that the shoe fits both feet. It is that kind of a shoe. The
road runs both ways. Somebody else may be sitting here. Things
may be done which you would object to. Would you want them
done by what Justice Frankfurter referred to as a "leaden process"
of constitutional amendment, or would you want -them done by
mere legislation? I think that the course prescribed has resulted in
a stability which most governments have not had, for over 200
years of government by the people, for the people, and I think that
it ought to continue.

In conclusion, we urge that judicial and legislative sanity argues
for a restrained approach to these issues. Even if Congress feels
that the Supreme Court or the federal system has-adopted the
wrong approach, the remedy is not jurisdictional manipulation, a
constitutionally doubtful and politicaly dangerotts policy.

you very much, sir.
Senator EAsT. Thank you, Mr. Meserve.
Mr. Eckhardt?
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STATEMENT OF ROBERT C. ECKHARDT, ATTORNEY,
WASHINGTON, D.C.

Mr. ECKHARDT. Mr. Chairman, thank you for permitting me to be
here today.

As one who was a counsel in one of the early desegregation cases
5 years before the Brown decision that involved Mexican-American
schools which were segregated in Texas at the time, I somewhat
disagree with what you, Mr. Chairman, said the right protected
was. At least, we did not conceive the right protected as the mere
right to be treated the same as everyone else at the time.

The right that was attempted to be protected in a case called
Delgado v. Colorado School District about 1949-which ultimately
decided that the segregation of Mexican Americans in Texas in was
unconstitutional on substantially the same grounds that Brown
decided the question-the right that we sought to protect was the
right to have equal opportunity of enjoying a public school educa-
tion without regard to race.

If Brown children at that time had simply been permitted to go
to whatever school they chose, as a practical matter they would
still be segregated today. What happened as a result of that case
was that all of the Mexican-American schools were, within about a
year or two, absolutely disestablished. The result was integration.

Perhaps, as Professor Graglia has indicated in his statement at
length, that should have been done in Brown instead of forcing the
result in the South particularly of creating pockets and ghettos of
blacks rather than the rather salt-and-pepper situation that existed
before. However, I do not mean to argue the merits or the demerits
of decisions like Brown and Swann.

I rather agree with the previous speaker that there has to be a
stop to the debate as to what is the constitutional law of the
country. I think the Supreme Court's major function is a validating
function. In most cases that reach the Supreme Court testing con-
gressional action, the court has upheld congressional action. In so
doing, the argument ends at that point concerning constitutional-
ity.

It would be hoped that the argument would also end at that
point where the Court has held a particular action or a particular
process as unconstitutional, yet I think we have heard a great deal
here by those who favor this change by removal of jurisdictional
authority, essentially an appeal to remove a part of a remedy
believed to be necessary in order to enforce the right originally
protected.

For instance, in Professor Graglia's statement he states that
first, all rights are defined by their remedies. To alter any remedy
is necessarily to alter the underlying right, yet of course he strong-
ly disagrees with the remedy employed. Think that one must
conclude that the remedy and the right are integrally related and
the removal of a part of that remedy affects the constitutional
right itself.

Now I was glad that Professor Walker brought us, I think, back
to the question that we should be addressing here today, -not the
merits or the demerits of Swann and the other cases-those are
decided-but the question of what can constitutionally be done
about the question. I agree with him that the Congress has great
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power in adjusigt-the authority and the jurisdiction of the Federal
courts. As a matter of fact, it probably has final -and conclusive
power in this respect, so long as in so doing it does not prevent any
forum from considering a matter which is integrally related with
the constitutional question.

I do, however, disagree with his conclusion that neither of these
restrictions is incorporated in the proposed legislation and the
ramifications of such changes as are now in question. I think,
Professor, you must have had my statement to imagine the remov-
al question that I have argued.

It seems to me that -necessarily the rights of the State court to
utilize the remedies specified here as prohibited to the Federal
court, are destroyed by the virtue of the very strong language, the
very strong application of section 1441 of title 28 of the United
States-Code. Now there is no question at all but that Congress, for
instance, can take away the jurisdiction of the Federal court to
issue a labor injunction. There- is no dispute about that.

The question, though, as to whether or not Congress can take
away from any tribunal the right to enforce relief which has been
decided by the Supreme Court as a necessary or crucial relief in
connection with that right is a very, very serious constitutional
question. I think so long as 1441 remains without amendment-or
indeed it should be put the other way, as long as this bill remains
without amendment, because it is this bill that must be the stand-
ard of constitutionality-I think that what has happened is that
Congress will have violated the constitutional mandate that "The
judicial power shall extend to all cases in law and equity arising
under this Constitution, the laws of the United States, and the
treaties made which shall be made under their authority."

I think it is probably correct, almost certainly correct, that Jus-
tice Story went too far if he assumed that the whole judicial power
of the United States should be at all times vested either in original
or appellate form in some courts created under its authority,
unless he meant by "created under its authority" those to which
jurisdiction has been given or recognized by Congress. -

However, if you read that statement just a little bit differently, I
think it is the law and must be the law under section 2 of article 3,
that is, that the judicial power shall cover all matters and shall
extend to all cases in law and equity arising under this Constitu-
tion and the laws of the United States. That does not necessarily
mean, and of course history has told us that it does not mean the
cases that have come after the Story decision.

I think it shows clearly that Congress is not mandated to grant
all Federal judicial power to Federal courts. However I think it
stands as a basic concept of the Constitution that that judicial
power, particularly when it arises from the Constitution, must be
available somewhere; thAt the whole power, the whole Federal
power, muft reside in a judicial body. it may not be reserved to a
legislative body and Congress may not, because it decides that it
.wllshift around that power between tribunals, effectively deny an
integral part of a constitutional protection as decided by the U.S.,
Supreme Court.

N ow that is the contention I make. I would like to go just a little
further in describing the situation in 1441. The courts have origi-
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nal jurisdiction of all matters arising under the commerce clause in
28-1337, and have original jurisdiction in cases involving certain
and most all civil rights questions under 1343; 1441 gives an abso-
lute right of removal to any matter which could be originally
entertained by a Federal court of the United States.

Now this point has been very clearly upheld in the labor cases,
for instance, Avco Corp. v. Aero 735, and 390 U.S. 557. It was a case
in which a State court in Tennessee sought to enjoin a union from
striking the petitioners' plant. The union removed the case;
remand was denied. The Federal court obviously did not have
authority under Norris-LaGuardia to issue the injunction, so it
dissolved the injunction and dismissed the case.

Even though the Federal court did not have the authority to
grant the remedy, it removed the case from the State court which
was the only court that could have exercised the remedy, and this
is an absolute right to a defendant. I would hardly think that any
defendant would fail to go to the Federal court to protect it froth
the State court's authority with such a situation available to the
defendant's lawyers.

If that be the case, then, the right to utilize processes and reme-
dies which the Supreme Court has decided are integral, necessary,
and desirable to the enforcement of a constitutional right is denied
in every court. If that be the case, and I think it clearly is as the
bill is drawn, the bill is unconstitutional.

Senator EAST. Thank you, sir.
Mr. Flannery.

STATEMENT OF J. HAROLD FLANNERY, ATTORNEY, BOSTON,
MASS.

Mr.-FLANNERY. Mr. Chairman, I am comforted by the Biblical
aphorism that the last shall be first and the first shall be last.

I have tried school desegregation cases for the U.S. Government
during the 1960's and subsequently in the private sector, including
the Government's first northern school cae, well before Swann. I
say that not to identify myself as the proper culprit in a dock but
to perhaps explain or excuse my lack of an academic orientation
comparable to that of some of my brethren. Perhaps I can add one
perspective.

I think, Mr. Chairman, that we have to be very careful with the
words we use. The chairman began the hearing talking about
busing orders to achieve racial balance. As Professor Graglia has
pointed out, that is kind of a buzz word. Technically, at least-
although the professor might disagree with me-courts do not issue
pupil reassignment orders to overcome racial imbalance or to ac-
complish racial balance.

The Supreme Court and the lower Federal courts faithfully, in
my judgment, have adhered to the requirement that an intent to
segregate illegally must be the predicate, must be the foundation
for relief.-There must be a violation as the predicate for a pupil
reassignment order-by transportation or by lesser expedients.

Therefore, it seems to me that-we-haye to be quite careful in
discussing these issues. The language whicl dks-iiut orders -to
alter racial balance or to cause a different racial balaIni-e -to-come
about may be confusing in that regard. If, that is, if the bill seeks-
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merely to insure that there will be no such lower Federal court
orders, I suggest respectfully that it is redundant and that the
drafters might try a finer pen because, as observed in the Civil
Rights Act of 1964, the Emergency School Aid Act, and the Educa-
tion Amendments of 1912, the Congress has made its position clear.

I think a reading of Swann and Keyes and Dayton I confirms
that the Supreme Court has made its concurrence clear but if that
is not the issue, Mr. Chairman, if it is a frontal- attack -on the
Constitution-based requirement of pupil reassignments as a last
resort under some circumstances to overcome previous illegal seg-
regation and its continuing present effects, I would remind the
committee that that Constitution-based requirement was indicated
in 1968 in the Green trilogy and articulated in 1971 in Swann and
its companion cases but between Brown in 1954 and 1968 Green, a
whole generation of schoolchildren had gone by, more than 12
years, and actual desegregation had not, as Professor Pollitt point-
ed out earlier, had not taken place.

Indeed, to expect individuals to bring about that change reflect-
ng a reversal of 200 years of history was itself unfair, unpromis-
ing, and many would say discriminatory. Therefore, Swann became
the Constitution-based requirement with respect to achieving a
racially neutral, nonidentifiable school system, the obligation of
public authorities, not just the patrons of the system in some
instances.

If it is a direct challenge to the Swann remedy, Mr. Chairman,
then I suggest that difficult problems are raised. I will not reiterate
them here. I think to try to do indirectly by jurisdictional means
what one cannot do directly, that is to deny or burden a Constitu-
tioi-based right, is problematical. McCardle, Klein, Yerger, Battag-
lia in the second circuit, these have been canvassed by academics
more knowledgeable than I.

I would like to bring to the committee's attention a forthcoming
article in the October 8 Harvard Civil Rights-Civil Liberties Law
Review by Professor Laurence Tribe, in which these issues are
thoroughly canvassed. I note that there is a mechanism popularly
by which the States can change, can amend Constitution-based
remedies. The 11th amendment is an example of that, which pro-
hibited suits by citizens of one State against another State; the
14th amendment which reversed Scott v. Sanford; the 16th amend-
ment which addressed the Federal income tax which had previous-
ly been declared unconstitutional-those amendments addressed
and changed not in a parliamentary, popular majoritarian way but
as the Constitution prescribes, they changed Constitution-based
decisions.

However, I think the courts, Mr. Chairman, will say of this
legislation, as courts so often do, "Let us find a way to hold it
constitutional. Let us mte ret it in a way that is constitutional."
Now I suggest t the drers that there are genuine problems
because there will be periods, I suggest, of jurisdictional turmoil
perhaps.

However, I point out that the jurisdiction of the State courts to
order these remedies which have taken place is not impaired.
Moreover, the jurisdiction of the U.S. Supreme Court to order these
remedies when constitutionally required is not impaired by S. 1647.
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Therefore, we may have the spectacle of the lower Federal courts
sitting as masters or factfinding magistrates.

I query whether they can be rendered so Impotent as to issue
only largely advisory opinions. However, the remedy will still be
available not only from the State courts but from te text of the
legislation from the U.S. Supreme Court. I remind the chairman,
as he is undoubtedly aware, it was the U.S. Supreme Court in the
Charlotte-Mecklenburg case that overturned the court of appeals
and reinstated the Oupil desegregation order of Judge McMillan.

Therefore, I suggest there will be jurisdictional SNAFU's and
some turmoil but there will be disappointed expectations among
those who oppose pupil desegregation by busing or otherwise be-
cause the relief will continue to be available.

Further, Mr. Chairman, I think there may be in the text of the
bill some unintended ironies. Senator Stennis, during the 1960's,
used to criticize the courts on the grounds that they applied the
Constitution to the South but not to the North. I think the reality
is that the bulk of the school desegregation litigation-not entirely,
by any means-but its bulk in the South is behind us. The north-
ern cases for the most part have come in the last decade following
the Supreme Court's decision in the Denver case, Keyes.

Therefore, if this bill operates to impair or impede further dese-
gration litigation, it appears to me that its relief in the North will

greater than its relief in the South. In that event, I think
Senator Stennis' criticism will be sadly valid.

I would point out further an unintended anomaly. Other speak-
ers have pointed out more eloquently than I that the Supreme
Court has been not only the bulwark of the rights we are discuss-
ing today but I would respectfully remind the committee that in
the steel seizure cases it was the courts; the Federal courts that
said to President Truman the executive had sought to overreach its
properly delegated authority.

In the impoundment cases in our own lifetime, when a President
asserted the right to impound and to refuse to spend congressional-
ly appropriated funds, it was the courts that held the executive in
check. Indeed, when an executive resisted a Judiciary Committee
subpena from the U.S. Congress it was the courts that overruled
that executive resistance.

With respect to the findings, I find that section 3(aX3) which has
no predicate in the findings whatever, the faculty contract provi-
sion, that is aimed simply I assume at reversing the Greenwood,
Miss. and Leflore County decisions which held that faculty con-
tracts or local tenure arrangements would have to yield to constitu-
tionally required faculty desegregation. Not only does that previ-
sion appear without a factual predicate in the legislation but it
appears simply to seek to overrule Constitution-based decisions
found to be inconvenient.

Lastly, Mr. Chairman, and I thank the Chair for its indulgence, I
am not a social scientist. I am not an educator but it seems to me
that the wisdom of only 10 years of desegregation contrasted with
200 to 300 years of enforced segregation and discrimination, the
returns are beginning to come in on whether desegregation is a
tragedy, as some would characterize it, or whether desegregation
will redeem a long-overdue promise.
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I understand the committee has heard from the principal investi-
ga tor in the Vanderbilt study and I shall not labor those questions
but I do suggest, Mr. Chairman, that some of the findings in my
experience as an active litigator-in school desegregation cases in
the Federal courts and in the State courts and on behalf of school
boards, I should say, as well as on behalf of plaintiffs-some of the
findings cannot be sustained by the record as it exists in litigation
to date.

I thank you.
Senator EAST. Thank you, sir.
Gentlemen, I thank you all. I would like in the very -few minutes

that are remaining just to summarize a bit where at least I as one
Senator feel we are on this. All of this has been very helpful to me,
at least reinforcing the principal problems we have here on this
bill,

As I said with the last panel and I feel on this one too-which at
least underscores my own analysis of it-that the two basic prob-
lems -we have are, one, the right remedy problem which I had
noted earlier, and then secondly whether, one, we do have this sort
of power and, two, if we do is it prudent and wise to exercise it?

On the first point I will not belabor it because I have already
stated my position. I am not suggesting that that position has to be
accepted ex cathedra or anything of that kind but I am, just as one
person, resistant to the idea that again the right is to the racially
balanced educational system or the right of the type, Mr. Eckhardt,
that you have defined.

I agree we can all somewhat play this fine constitutional art of
saying, "What I decide is the right is this and then hence all
remedies essential or indispensable to the realization of that right
cannot be denied." If I wanted to settle this issue, perhaps I would
actually pursue that argument but I think you would argue more
accurately that the right is, coming out of Brown, that the right as
probably would be understood by the vast majority of Americans-
not-that that necessarily ipso facto makes it the correct right-is
the right of Americans to be treated neutrally as regards race
under the U.S. Constitution.

I suppose if one could state the right as accurately as one can
state-right in the very vague world of even rights, that it ap-
proaches that end rather than some idea of the constitutional right
to some form or precise degree or proportion of integrated educa-
tion.

If you accepted the latter rationale, then you would have to
operate on the premise that children in Washington, D.C., in the
District of Columbia who are in predominantly, overwhelmingly
black institutions are being denied a fundamental constitutional
right, or children living in Harlem, or Watts, or Atlanta or wherev-
er you have an extensive black population. I noted in Atlanta that
the position of the local NAACP in Atlanta, what they wanted-
that was not their conception of a right-what they contended was
needed was to make sure they were part of the power structure in
the school board, administration, and otherwise.

In short, many Americans, black and white, I think would be
very resistant-and I do not mean I speak for all of them, I am just
suggesting-would be very resistant to the idea that the right is to

0 1
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some precise form of balance in a given institution, in this case the
schools. The more fundamental right, .the right that ought to be
kept in the forefront-and if it is not I think there is tremendous
mischief here, we are ultimately turning the kind of right you are
talking about, defining it away-is the right to be treated equally
under the Constitution, that racial considerations are neutral.

If that is the right, and I am saying it is-I do not mean to go on
ad nauseam about it-but if that is the right then I am saying this
remedy of busing ought to be eliminated because in effect it is
eroding away a right, a right to be treated equally neutral. Even
so, as I said earlier, if you concede that what you say is the right is
the right, I would simply again fall back on-my argument that
there are many rights we have under the Constitution but it does
not follow that every conceivable remedy that the mind of man
might devise we are thereby entitled to.

As I noted with the earlier panel, the right to counsel, the right
to free speech and press, these are very fundmental, absolute rights
but certainly no one argues that every conceivable remedy that I
might come up with that would maximize that right as I defined it
and see it is thereby instantly guaranteed. For example, the right
to freedom of the press does not mean the Government will fund
me in the printing business. I do not mean to make light of the
point but the right to counsel does not mean I am entitled to
Edward Bennett Williams.

That is, for any fundamental right there are limitations in terms
of remedies, and I do not buy the argument that the only remedy
to the realization-assuming it is the right of integrated education,
of racially balanced education-is busing. It has been suggested
earlier there are other remedies for it, magnet schools, induce-
ments, and so on. There are other ways to achieve that end.

Therefore, I would agree if this is the exclusive remedy and that
is the right-neither of which I am conceding-but if that were the
case then I would be inclined to say, "Gentlemen, I think you have
made your case. It would inappropriate to take away the jurisdic-
tion of the Court."

Now, the second thing that troubles me is the idea that Congress
should make policy only on the basis of testimony from experts on
the social sciences.

This is very good and it is very helpful but the one dimension
that they do not, perhaps, fully grasp is how do people out in the
elected political arena grapple with this kind of problem. It is a
very serious problem because I can report to you and anybody who
serves on local school boards can report to you that the position
that is taken on this matter of mandated court-ordered busing does
not enjoy the support of the American people. It does not enjoy it
in terms of what the polls reflect, black or white, negative on it.

I think it also accounts for the fact the polls show the judiciary is
not held in particularly high regard. You can get a very rousing
response on the political circuit by condemning the judicial tyran-
ny of the U.S. Supreme Court or the other Federal courts. I am not
encouraging demagoguery. I am simply stating to you a fundamen-
tal political fact of life in America today, that there are limits in
representative democratic society as to how far you can coerce the
populace to go in a policy area.
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Those of us out on the firing line cannot really afford the luxury
of simply defining all of. that away, simply saying our figures show
this, our constitutional analysis shows that. You are back to this
very delicate problem of how you resolve major policy questions of
the American political experience, and I.am still more comfortable
in the long run with the legislative branch making those more
fundamental decisions.

Professor Graglia has pointed out, the 1964 Civil Rights Act,
probably the most successful piece of civil rights legislation in the
United States-titles 2 and 7 come to mind-why has that been
effective? It was a consensus. It was debated out in the legislative
chamber in the deliberative process and represented a consensus of
the American people. The resistance to that was fairly minimal,
and has been accepted because it came from the legislative cham-
ber. It did not come from the bureaucracy; it did not come from the
courts; it did not come from elitists in the academy. It came from a
building of consensus out among the people in the democratic
society.

That is where we come from. That is the constituency that we
have and we neglect it at our peril, not only in terms of political
survival-that is not the main point-but in terms of democratic
political theory. How far can. we go in neglecting that? Who leads
the people in a direction they are totally opposed to? I mean, there
are limits to that. I am simply throwing out that there are limits,
are there not, to how far you can coerce people in a free society.

However noble the intentions, however noble the alleged cause,
however magnificent the alleged right involved is, you find as an

elected leader you simply run up against the practical problem of
how far you coerce people in a free society.

Now on our power under the Constitution, it seems to me all
concede we have it. Some agree that it would just be imprudent to
use it. However, the trouble I find is that where we have to deal
with these difficult problems that the Supreme Court has present-
ed to us. One example is Roe v. Wade which many constitutional
scholars say is poor constitutional law. We get into this area of
these delicate policy questions, and the Supreme Court has dumped
these on us. The lower Federal courts have dumped them on us.

How do we get out from under it? We keep getting advisors in
-here, maybe sometimes from the Justice Department, sometimes
from the academy and all over, who say "No, you cannot do this,
you cannot do that." I find them saying Congress is impotent.

We pass a law, the 1964 Civil Rights Act, which expressly indi-
cates in 42 U.S.C. 2000c(b) that it disapproves of busing for racial
balance and Congress is ignored by the courts. What we are really
left with is the amending process, I guess, but that is crade. It is
hard, it is difficult, it is dogmatic. It totally alters the nature of
democratic representative government, does it not?

All of a sudden to correct judicial abuses, one needs a two-thirds
vote on a constitutional amendment and then it is out to the States
for ratification and Congress is left with little power. We have a
new system of Government. The Supreme Court by edict makes
major policy decisions and then Congress tries to alter them
through the constitutional amendment process. Reflect on that;
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think it through. That is a very fundamental change in the U.S.
Constitution's system of government.

I feel that at least what we are trying to do here by removing a
narrow part of the court's jurisdiction is very consistent with the
grant of power that we have in the Constitution. I am resistant to
the idea of those who conjure up some great chamber of horrors:
They say, "If we do this, we will do it here, we will do it there.-We
will be off and running and we will do -it all over. Congress will
emasculate the courts and upend it, and what will we do?"

It is the old story, and-I would probably do the same thing if I
were on the other side of this as an attorney arguing that turf and
defending the status quo, which people are doing. However, I think
this is a prudent Congress, it is a prudent legislative branch. It
reflects the American people. The American people are prudent on
this. We are going to go no further than they want to go.

I think they are weary of busing; they want to stop it but I do
not think they want to emasculate the courts. I do not think there
is any pretense they will do that.

What we are being told is, "Yes, you have the power to do what
you would want to do but frankly we can conceive of no situation
where you ever ought to exercise it because then you would set a
precedent, and then-terrible things would follow."

I think it reflects adversely on the American people. I think it
reflects adversely on their representatives. I think it reflects ad-
versely on us. I like to feel that we are not wild, radical, imprudent
people. I do not think we are any more radical or wild than some
of the edicts we get from lower Federal courts or Federal bureau-
crats or other elitists who sit at the center and attempt to organize
and direct and control and run people's lives so casually.

Well, I have wandered on too long. Maybe, one, I have helped
clarify a little bit of my own thinking. Maybe you still think I have
not moved in the right direction but maybe I have given you a
little insight as to the frustration a Senator has or someone in the
representative democratic arena has, because what we are asked to
accept is rejected out there, and when we attempt to take some
sort of corrective action, however modest, we are advised, "No you
cannot do that. Congress really has to go back and report to its
constituents that it is impotent. The U.S. Constitution really offers
us no practical way to deal with that. The answer: Live with it."

Well, I do not know but if this sort of thing continues indefinitep-
lyI suspect one day somewhere the American people will elect a
Senate and a Congress that will do something about it. If this
Senate and this Congress chooses not to do it for whatever rea-
sons-and I greatly respect them, I am a Member of it-if they
decline to take any kind of practical, reasonable effort to resolve it,
one day I suspect you will have a Congress that will do it, thaf-will
be assertive enough, if that-is the right word, to do this or to do
something similar to it, to put an end to something on which there
is such a wide-based, broad acknowledgment that it is a bad prac-
tice.

Court-ordered busing for racial balance is not the litmus test of a
sound civil rights policy. We are resistant to the idea that there is
something racist about being opposed to it. One can believe in a
sound, fair, equitable civil rights policy, for blacks and whites, and
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still oppose busing of the type that has been going on in this
country in recent years, contrary to the community experience.

I think I speak on that point right there probably representing
the majority opinion in this country, black and white, more than
any other single position I have heard. Not that they have asked
me to speak for them, just in my own gut feeling asa man out in
the political arena, I suspect I do. If we took a poll, they would say,
"That is right. We do not believe that is the litmus test. Busing has
been abused and we ought to find some way to curtail it and rein it
in.

However, we do agree with the goals of racial neutrality, fair-
ness, equitableness, and all remedies that are reasonably related to
those goals ought to remain intact, and the lower Federal courts
ought to retain the jurisdiction to enforce them. That is how far we
want to go but no further.

You have been extremely helpful, and I thank you. I do not know
where this will come out. It may well be that the position of the
diss-enters here-and we also heard from them yesterday-will pre-
vail. I do not know. It depends on what Members of the Senate and
the Congress decide to do.- I think right now it is a very big
question mark; it is very much up in thd air whether any kind of
definitive action will be taken.

Mr. Meserve.
Mr. MEsERVET.Senator, I realize that I have overrun my time--
Senator EAST. Well, I overran mine, so don't feel badly.
Mr. MESERVE. And I appreciate very much your courtesy but I do

not want to leave this in the light that we think that the Senate or
the Congress are emasculated or that there are any restrictions on
them- that are not provided by the Constitution of the United
States.

The constitutional system has lasted for 200 years and the doc-
trine of judicial supremacy in areas affecting constitutional law has
existed for that period of time. On the whole, I think, as an
American citizen who has seen a reasonable part of those 200
years, I think it works pretty well.

I think, for example, that if you went to a great majority of the
people and they said that Jones down on the corner was speaking
in favor of a Communist system of government and we ought to be
able to do something about that, they would think you could do
something about that but the Constitution of the United States
saysou cannot, so long as he confines himself to speech. It pro-
tet nim, against a majority.

Who knows? I do not say he is right. I do not think he is right
but 100 years from now he may be right, I do not know and I
suggest to you, Senator, that this system has worked pretty well.

Finally, I do not want to leave with you the asumption that we
agree that this legislation is constitutional. I passed that issue and
left it to my brothers. I think this legislation is of doubtful consti-
tutionality. I want to emphasize that.

Thank you.
Senator EASr. Yes?
Mr. Ec • May I join in that statement? I do not agree with

the Senator. I feel that it-might possibly be made constititional but
I think that is even doubtful. If a basic right under the Constitu-
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tion and its related remedies are removed from any Federal court,
there is a serious question in my mind as to whether or not the
very, very difficult and diffuse remedy of trying such a question in
every State court in the land, with no real way to reconcile the
decisions, meets with constitutional approval.

Senator EAST. Well, as-I say, we have had a fundamental dis-
agreement over what is the right, and then, is this remedy essen-
tial to that right. I think this discussion has been useful to get that
in focus for us. We obviously have not been able to resolve it fully
to each other's satisfaction.

Mr. ECKHARDT. Mr. Chairman, may I respectfully say, the right
is what the Supreme Court says the right is.

Senator EAST. Perhaps in 1857 you would say we know the rights
defined by the Supreme Court in Dred Scott and the rights defined
by the Supreme Court in Plessy v. Ferguson. I am not faulting you
but you are somewhat defending the political turf, you like it the
way it is. Actually you recognize, don't you, that the Supreme
Court is only one part of the entire fabric of the policymaking
process in this country. If one likes a Supreme Court holding, one
rushes to its defense by speaking of its sanctity and "the Constitu-
tion is what the Supreme Court said."

However, I suspect a distinguished man of your values and con-
victions would not have so said with Plessy v. Ferguson or with
Dred Scott. You would have said as Lincoln said, "Gentlemen, let's
see if we can't change this." Therefore, we all reserve the right to
question the finality. The Supreme Court speaks with authority but
not ex cathedra, in terms of the American political tradition and
the U.S. Constitution.

Therefore, I do not feel that heresy is afoot here if we attempt to
challenge a Supreme Court holding nor do I think that the framers
of the Constitution would be appalled at that. I think they would
rather be somewhat surprised at the degree to which we have been
conditioned in the American experience today to accept the edict of
the Court without questioning. We are so accustomed to this in-
credible power that when someone suggests we avail ourselves of a
clear remedy in the Constitution, everybody says, "Oh, hush, you
wouldn't think of doing that," as though you were challenging the
king.

I ai suggesting the Jeffersonian as well as the Hamiltonian idea
was to greatly restrict and confine the power of the courts, as I
noted earlier in terms of the checks and balances on the courts. It
is our age that has become so subservient to Court edict but it was
not true in the founding period, and I think it would appall Jeffer-
son and others of the great founding period that we are so subservi-
ent to Court edict, that as a basic fundamental tendency of consti-
tutional law we simply say today, "The Constitution is whatever
the Court said," so that ends the argument.

Mr. ECKHARDT. Mr. Chairman?
Senator EAST. Yes?
Mr. ECKHARDyT. In the midthirties there was no more staunch

New Dealer than myself, and there was no question but that the
Congress could add to the Supreme Court and change its decisions,
with President Roosevelt in power at the time. However, I was
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opposed to it and I would be opposed to this now regardless of how
I might stand on the question of segregation or desegregation.

Senator EASr. However, I would not call those two things on
point. First of all, we have the very express provision here of
jurisdiction, and it is a rather narrow thing here we are drawing.

packing the Court one is talking about clearly packing the Court
with Justices with a whole range of values to totally upend the
whole complexion of the Court. I think President Roosevelt clearly
went beyond the pale of prudence and good judgment there. What
we are doing is an infinitely more modest thing of carving out a
slender part of the jurisdiction of the lower Federal courts-which
clearly we have the power to do-to deal with a specific problem.

Again, I am uncomfortable with the idea that we can be thrown
into the same bag with the Court-packing plan of 1937-a good
rhetorical debate point but I would submit upon close examination
it is strained and forced, and carries us beyond the pale of the
modest point we are making.

Mr. EcKHARDT. Suppose we should make the more modest sug-
gestion that we should have provided that a question could not be
brought up in a Federal court which raised a substantive due
process. Would you think that that would be a desirable_ way to
change what the Court was determining with respect to the 14th
amendment?

Senator EAST. Now, wait. Please restate that.
Mr. ECKHARDT. Suppose we at that time had decided that, along

with Holmes and Brandeis and others, that the 14th amendment
only protects procedural due process which, of course, is now the
law. I think that probably the Court went a step further beyond its
bounds in applying substantive due process even than any recent
court has done. Would you feel that we should at that time have
provided that .no court, Federal court should have authority to
decide a question in which the question that was raised was sub-
stantive due process, State law?

Senator EAST. Well, I would suggest that perhaps it is not paral-
lel either. Do you mean you are withdrawing the jurisdiction to
hear cases to hear substantive due process?

Well, there now I think one does face up to the problem of
dealing with the potential question of substantive rights under the
Constitution, I mean, similar to withdrawing the jurisdiction of the
Court to hear cases involving free speech or press, and so forth. I

-am deeply troubled with that, now. I
However, when you are talking about a very narrow proposition

here, what I am calling this slender piece of jurisdiction dealing
with a particular remedy that supposely is supposed to enforce a
right-which I am contending does not exist anyway; in fact, the
right is the other way around, that, to me-is a mischief that we
are dealing with here.

If we were proposing to withdraw the jurisdiction of the lower
Federal courts or, let's say, the appellate jurisdiction of the U.S.
Supreme Court, to deal with all matters involving race relations in
the United States today, I would not be on the parapets defending
that because there you are getting into the whole questin of
fundamental, substantive rights. That, to me, would be radical,
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extreme, and I would probably be joining the opposition as far as a
major assault upon the Constitution.

However, we are not doing that. As I have been contending, we
are modest, moderate fellows. In fact, we are not engaged in a
wholesale frontal assault upon fundamental rights or the Constitu-
tion.

Professor Graglia?
Professor GRAGLIA. The position taken by Mr. Meserve and Rep-

resentative Eckhardt really boils down to that the Court not only is
the final word-that the Constitution is what the Court says it is-
but that is the way it is supposed to be. Now when Senator Baucus
said, "Isn't that, as a practical matter, true?"-that the Court has
the final word-the answer is, 'Yes, I am afraid that as a practical
matter, unfortunately, that is true."

However, there is general agreement that it should not be true,
that this should still be a Government by the legislature, a system
of self-government through elected representatives. What that ar-
gument amounts to, the ABA's argument and Representative Eck-
hardt's argument, is that the legislature should let the Constitution
be what the Court says it is.

Now, Representative Eckhardt wrote a book with Prof. Charles
Black, of almost equal constitutional ability as Congressman Eck-
hardt, and it is interesting that Black-s most recent book makes
the point-you might be interested in seeing it, Representative
Eckhardt-and Professor-Black is perhaps our leading defender of
judicial activism, but he makes the point that the only way you can
possibly justify letting courts have the power that they have in our
system is if it is entirely clear that Congress has full power to
remove jurisdiction as to all matters.

It seems to me there is no other possible justification. We are
letting the courts decide basic questions of social policy, and what
Black is saying is, "Well, we must like it. That must be all right,
that must be consonant with democracy, or the Legislature, the
Congress, would take away the courts' jurisdiction, which Congress
clearly has the power to do.

Now here we have an area of judicial activity that I think is
indefensible. If ever there is a place for Congress to assert itself,
this is the place.

Thank you.
Senator EAST. Well, gentlemen, I wish to thank you all again. We

have run over our time a bit but you have been extremely helpful.
I have enjoyed it. I would remind you we have been blessed. We
were not interrupted with these crazy rollcall votes which have us
running around here from time to time and interrupting.

I think it has been a very helpful discussion to me and I know it
was to Senator Baucus. We appreciate your coming and being a
part of our effort here. We would like to leave the record open for
additional written questions that other members of the panel
might submit to you, which at your leisure you could answer and
return. We are not asking you to do anything today but if you
would please be willing to be available for written questions that
other members of this subcommittee might have.
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Again, I thank you for coming. If one of you has a final parting
thrust I shall let you have the last word, unless perhaps you have
said your piece and you are -ready to retire.

Thank you very much.
[The prepared statements of Messrs. Graglia, Walker, Meserve

(with resolution), Eckhardt, and Flannery follow:]

8-M 0-N-26
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PARED STATm OF PRoF, LINO A. GRALIA

The history of court-ordered racial busing and attempts by

Congress to prevent or limit it is now a long and sorry one. It is

a history of a judicial misfeasance - for example# blatent misinter-

pretation and misapplication of acts of Congress - and of apparent

congressional impotence in the face of this misfeasance. A brief

review of this history and of the origin and theory of court-ordered

busing will aid in understanding our present position and in con-

sidering possible further steps by Congress to end busing.

The Origin of Busing, Congress' Anti-Busing Efforts

The story begins of course with the Supreme Court's 1954

decision in Brown v. Board of Education, 347 U.S. 483, holding, for the

firsi time9  that state laws requiring school racial segregation

are unconstitutional. Everything done by the courts since Brown

in the area of race and the schools has been done in the name of

enforcing Brown. We are here today, however, only because the courts

have apparently long forgotten the fundamental constitutional principle

established by Brown, the principle that assured its acceptance by

Congress and the American people. "The fundamental principle," of

Brown, the Court said in Brown Il, 349 U.S. 295, 298 (1955), is that

"racial discrimination in public education is unconstitutional."

Indeed, the Court soon made clear, in a series of decisions invalidating

segregation laws generally by merely citing Brown, the fundamental

principle is that all racial discrimination by government is

unconstitutional, not just-racial discrimination in education.

See,'g.j., hayor of Baltimore v. Dawson, 350 U.S. 877 (1955) (beaches);

Gayle v. Browder, 342 U.S. 902 (1956) (buses)l Holmes v. City of Atlanta,

350 U.S. 879 (19S) (golf courses). Opposition to court-ordered

-racial busing rests, of course, not on any disagreement with Brown,

but on insistence that such busing violates the fundamen _al principle

of Brown that all racial discrimination by government is unconstitutional

and that, therefore, children must be assigned to schools without

regard to race.

Although it declared state segregation laws unconstitutional in

Brown, the Court, in an unprecedented and legally unwarranted action,

did not require that the practice of segregation actually be ended

at once or even within any specified tins. The Court first put the

question off for a year and then decreed only that segregation was to
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be ended "as soon as practicable' and "with all deliberate speed."

Brown II, supra. After thus leaving school authorities and the lower

courts with almost no guidance as to what was in fact required, the

Court in effect withdrew from the area for almost a decade by refusing

to review lower court decisions. The Brown decision was made effective

and segregation actually brought to an end, not as a result of further

action by the Court, but by reason of Congress' enactment of the 1964

Civil Rights Act. By that Act, Congress in effect endorsed the

fundamental principle of Brown and adopted it as a matter of national

legislative policy. What the courts have done with the 1964 Act,

however, can only be described as scandalous; an Act intended to end

all racial discrimination by government was converted to the means

of compelling racial discrimination by government.

Title VI of the 1964 Act prohibits racial discrimination in all

activities or programs receiving federal financial assistance, including

all or nearly all public school systems. In addition, Title IV

authorizes the attorney general of the United States to bring suits

to.compel desegregation. Opposition to the Act in Congress, primarily

by representatives of the South, was intense, but not on the ground

that racial discrimination in schools or elsewhere was defensible

and should not be prohibited. Opposition was, instead, based on the

belief that, regardless of what Congress intended and said, the Act

would somehow become a means of requiring -racial discrimination and,

in particular, compulsory school racial integration and busing to

achieve school racial balance. -The proponents of the Act were in-

credulous and took this argument as either a ruse concealing a

desire to retain racial discrimination or as a symptom of paranoia.

They offered and gave the opponents of the Act every possible assur-

ance that their fears were unfounded.

Thus, Section 401 of the Act carefully and clearly states that

"Desegregation' means the assignment of students to public schools

and within such schools without regard to their race.* To make its

purpose doublely certain, Congress restated this-negatively: "'desegre-

gation' shall not mean the assignment of students to public schools

in order to overcome racial imbalance.' Section 407 repeats again:

*Nothing herein shall empower any official or court of the United

States to issue any order seeking to achieve a racial balance in any

school by requiring the transportation of pupils or students from

one school to another or one school district to another in order
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to achieve such racial balance." Finally, Section 410 states still

again: "Nothing in this title shall prohibit classification and

assignment for reasons other than race.' As Senator Humphrey, the

floor manager of the bill, assured opponents of the Act, "One cannot

get anything more definite than that.* The fears of the opponents,

he said, were nothing more than 'bogeymen and hobgoblins." Senator

Javits stated that any government official who tried to use the

Act to require racial balance would be 'making a fool of himself'

and would give opponents 'an open and shut case.'

Senator Humphrey gave opponents of the Act the ultimate assurance

that it could not possibly lead to compulsory integration or a require-

ment of racial balance and busing. Such use of the Act was -impossible,

he said, even if Congress had not explicitly and repeatedly prohibited

It, because it would plainly be unconstitutional:

(]While the Constitution prohibits segregation, ft does
not require integration. The busing of children to achieve
racial balance would be an act to effect the integration
of schools. In fact, if the bill were to compel it, it
would be a violation, because it would be handling the
matter on the basis of race and we would be transporting
children because of race. The bill does not attempt to
integrate the schools, but it does attempt to eliminate
segregation in the school systems. *

The fears of the opponents of the 1964 Act soon proved, of course,

to be only too well-founded. In 1966 the United States Court of

Appeals for the Fifth Circuit, sitting en banc, held that there is

no difference between requiring desegregation and compelling integration

and that the Act authorized the Office of Rducation of HEW to require

assignment by race in order to increase school racial integration or

balance. United States v. Jefferson County Board of Education, 372

F.2d 836, 380 F.2d 365. Despite the enormous import of this decision,

rewriting both the Act and tht Constitution, the Supreme Court declined

to review it, and two years later in effect affirmed and adopted

it in Green v. County School Board of New Kent County, 391 U.S. 430

(li69).

Although Green Is little knowitwas perhaps an even more momentous

decision than Brown, the beginning of a second and much more ambitious

and questionable revolution on questions of race and the source of all

current problem of race and the schools. Purporting to do no more

than enforce Brogwn, the Court in fact converted r prohibition

of segregation and all racial discrimination by government into a

requirement of integration and the practice of racial discrimination

efr citations and fuller, discussion of the legislative history of
the 1J64 Act, see Graglia, disasterr by Dacre, Ch._4 (1976).
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by government. The Court Sold that the requirement continued to be
only Odesgregation, as in brownu but what the Court actually did

showed that OdesegregationO was given a now and very different meaning.

What it did was hold trat the operation of the school system was uncon-

stitutional although s the parties agreed, the practice o- racial

discrimination had ended: unconstitutionality vas found, instead, in

the fact that the school system had not achieved what the Court

considered to be a sufficient degree of racial integration. "Desegre-

gationO now moant, not assignment without regard to race, as in the

1964 Act, but compulsory assignment according to race to attempt to

produce greater racial mixing. Incredibly, the Court cited the 1964

Act as supporting this result.

It was soon discovered that a requirement of thoroughly integrated

or racially balanced schools could not be met, especially in urban

areas# except by prohibiting the assignment of children to their

"neighborhood schools and requiring their assignment to distant schools

because of their race. Racially balanced schools could not be produced

in racially imbalanced neighborhoods except by transporting children,

and thus was born the busing requirement. Busing, as Its defenders

often point out, is merely a tool, and usually an indispensable tool,

of compulsory integration it is compulsory integration carried to

its logical, though insane, conclusion.

. Compulsory integration was in fact carried to this conclusion by

the Supreme Court for the first time in Swann v. Charlotte-Mecklenburg,

402 U.S. 1 (1971). Almost everything about the Swann decision is

extraordinary - for example, the district court, the court of appeals#

and the Supreme Court each required busing on a different theory

the Supreme Court's explanation for its decision and the actual facts

of the case bear almost no relation to one another findings attributed

to the lower courts by the Supreme Court are not to be found in the

lower court opinions. But perhaps most remarkable - and reprehensible

- is the Court's reconciliation of compulsory racial assignment and

busing for racial balance with Title IV of the 1964 Civil Rights Act.

Without the least support in the Act or its legislative history,

the Court in Swann simply announced that the 1964 Act's definition of

"desegregation" as assignment without regard to race and its disallowance

of assignment and busing for racial balance were not meant to apply to

the South, but only to the school districts of the North that did

not have unconstitutional segregation! Thus every provision in the

Act insisted upon by representatives of the South and every assurance
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given them by the proponents of the Act was rended a nullityl precisely

what Congress had sought so carefully and emphatically to prevent,

the Supreme Court nonetheless required.

As Senator Sam Rrvin has indignantly but accurately pointed out

election 401(b)...says in about as plain words as can be found in the

-nglish language' that assignments to school were to be non-racial.

Congress

could not have found simpler words to express that concept.
Yet, in the Swann case the Supreme Court ignored that
definition an4 said in effect that 'desegregation' requires
that school boards should take into oonsideratiodl matters of
race...in making assignments.

"But then, the Congress decided to take no chances with
the courts, so it put in something else that even a judge
ought to be able to understand. It not only defined 'desegre-
gation,' affirmatively, but also defined what 'desegregation'

s *Not. The Supreme Court adopted exactly the opposite inter-
pretation of the meaning of the word 'desegregation.' It
zaid, in effect, in the Swann case that 'desegregation' shall
mean the assignment of sal-Mwnto to public schools in order
to overcome racial imbalance...

"There is not a word in this whole title that indicates
any intention of Congress to regulate 'de facto segregation'
that is based upon residence. Yet# the Supreme Court nullified
this act of Congress by holding that Congress was a bunch of
legislative fools and that Congress had attempted to regulate
'de facto segregation' instead of 1de jure segregation."

Busing of School Children, Hearinas before the Bubopflttee on Constit-

utional Rights of the Committee on the Judiciary, United States Senate,

93d Cong., 2d sees., 42-43 (1974).

This behaviour is possible only because the Supreme Court is in fact

supreme, subject to no review and has been allowed to become supreme

as a legislature as well as a court. The question before the Congress

and the country - surely the most important question regarding our

system of government today - is whether Congress is willing and able

to reassert legislative supremacy.

The courts' treatment of Congress' further attempts to limit

busing has been no .more respectful. In the Education Amendments of

1972, 86 Stat. 322, Congress provided that any order requiring

transportation 'for the purpose of achieving a balance among students

with regard to race' should be stayed pending all appei.ls. In Druond

y. Acree, 409 U.S. 1228 (1972), Justice Powell ruled that this statute

had no application to the busing order involved in the case, because

like all court-ordered busing, it was not for "racial balance' but

only for 'desegregation.' The result was to give the statute no more

effect than if it had never been passed.

.; In the Education Amendments of 1972 Congress also futilely

attempted to correct the Supreme Court's mutilation of the 1964 Act

in f!& by insisting that Title IV of the Aot was indeed meant to
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apply in the South as well as elsewhere. The Act provides that Title

ZV's denial of power to require busing for racial balance

shall apply to all public school pupils and to every
public school system, public school and public school
board, as defined by Title IV, under all circumstances
and conditions and at all times in every State, district,
territory, Commonwealth, or possession of the United
States regardless of' whether the residence of such public
school pupils or the principal offices of such public
school system, public school or public school board is
situated in the northern, eastern, western, or southern
part of the United States.

This pathetic provision, more the whimper of a supplicant than~the

voice of the elected representatives of a sovereign people, has of

course been simply ignored by the courts.

Congress' most extensive effort to limit court-ordered busing

is the Equal Educational Opportunities Act of 1974, 20 UJS.C. 1701

et seq. Congress made findings as to the costs and harms of busing,

... lred that "the neighborhood school is the appropriate basis for

determining school assignments," and attempted to place severe

restrictions on court-ordered busing. However, at the insistence

of defenders of busing, the act also provides that its provisions

Dare not intended to modify or diminish the authority' of federal

courts to enforce the Constitution, with the result that this legis-

lation, too, has had no more effect than if it had never been passed.

There can be no real doubt that Congress has the power to end

court-ordered busing if Congress has sufficient determination, but

this history should make clear that the task is not an easy one.

Half-hearted measures may be worse than none, serving only to make

Congress appear futile and impotent.

What Congress Can Do

The difficulty with a discussion of congressional power to correct

the errors of our judges is, of course, that Congress has long allowed

itself to be placed in a 'Catch-22" position. The courts have little

hesitancy in undoing the work of Congress with which they disagree,

but Congress can curb the courts only when and to the extent the courts

agree that they have properly been curbed. In addition, Congress

unfortunately shows a deference to the courts, particularly the Supreme

Court, grossly disproportionate to the deference the courts accord

Congress. The basis for deference to courts is absent when the judges

do not confine themselves the performance of the judicial function.

As long as Congress must abide by the Constitution and *the

Constitution,' as Charles Evans Hughes pointed out, *is what the judges
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may it is** Congress must abide by the judges. That is the essence of

what our system of government has largely come down to, government

by unelected life-tenured judges. and the dangers and ill-effects of

this system are in no way better illustrated than by the busing

quandary.

To advise Congress on what it can constitutionally, do is simply

to attempt to predict what the courts - in the end, a majority of

the nine lawyers making up the Supreme Court - will permit Congress

to do# and where the congressional objective is to alter one of the

most misguided but most ardently pursued policies of the courts*

prediction becomes particularly chancy.

Congress can of course seek to limit the courts by constitutional

amendment, and most thoroughly, by an amendment simply abolishing

judicial review - but even here# as experience with the Zleventh

Amendment shows, the courts have the last word. Constitutional

azendments are undesirable when their effect is to limit democracy,

to take policy-making power out of the hands of the people. Buto

by the same token, they are generally highly desirable, pro-democratic,

when their effect is only to limit the power of judges and return

policy making power to the people. Congressman ottl of Ohio has

proposed a constitutional amendment, which I had a hand in drafting,

that would do no more than deny federal judges the power to require

school assignments according to race. I cannot too strongly urge

the adoption, of this amendment, regardless of the outcome of our

efforts to limit court-ordered busing by legislation. its adoption

would be enormously beneficial to our political and social health,

beyond the benefits of ending busing, because it would constitute a

much-needed reassertion that policy-making power on the fundamental

issues of American life and society does not ultimately lie in the

courtso

Legislative authority of Congress relevant to the busing issue

includes Congress' authority to control the jurisdiction of federal

courts under Article IU1, Sections I and 2, and its authority to

enforce the Fourteenth Amendment by "appropriate legislation* under

Section 5 of that Amendment. Congress' Article I1 power provides-

the much more frequently used and apparently more certain route. It

is entirely certain that Congress, having created the lower federal

courts, is equally free completely-to abolish them, and Congress

could limit the Supreme Court to its constitutionally granted original
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jurisdiction.

Proponents of judicial activism have suggested in recent years

that Congress can not so limit the jurisdiction of federal courts a's to

deprive them of the ability to perform their "essential constitutional

functions." but this is untenable. Aside from the Supreme Court's

original jurisdiction, the Constitution does not assign any *essential

functionO to the federal courts. The Constitution, of course, nowhere

mentions judicial review it certainly does not assign to federal

courts a general supervisory power other institutions of government.

The task of the federal courts, as of other courts, is only to decide

cases within their granted jurisdiction where jurisdiction does not

exist, they have no function.*

To argue that Congress cannot control the jurisdiction of federal

courts is to argue that the will of thepeople may not prevail over

the will of the judge short a revolution for judges to attempt to

exercise a jurisdiction they have not granted would itself be revolu-

tionary. As even one of our most prominent defenders of judicial

activism, Professor Charles Black, recently stated in his Holmes

Lecture at Harvard, congressional control of federal court jurisdiction

sufficient to reject or overturn unacceptable judicial policy-making

is essential to any attempt to reconcile the power of our courts

with self-government. Black. Decisioh According to Law (1981).

It is also clear that Congress could simply remove from federal

courts all jurisdiction over school cases. There is much that could

be. said in favor of this if it were politically feasible. The

result would be simply to return the operation of school systems to

school authorities, where it rested not many years ago. The schools

would undoubtedly be better run, and the federal courts would be relieved

of a very substantial burden. On the one hand, there would be no

danger of a return to racial discrimination, because no school district

wants segregation, because the 1964 Civil Rights Act and state courts

would in any event prevent it, and because Congress could, of course,

return school case jurisdiction to the federal courts if need be.

*As Professor Herbert Wechsler put it:

Federal courts, including the Supreme Court, do not pass
on constitutional questions because there is a special

- function vested in them to enforce the Constitution or
police the other agencies of the government. They do so
rather for the reason that they must decide a litigated
issue that is otherwise within their jursidiction and in
doing so must give effect to the supreme law of the land.

Wechsler, The Courts end the Constitution, 65 Colum. L. Rev. 1001,
1006 (1965).
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On the other hand, the absence of federal court jurisdiction would

leave school districts free to take voluntary steps to increase

integration if they so chose. Many actions by school officials have

racial effects, and it is not possible to ignore or be unaware of

these effects. When one school decision would favor integration and

another otherwise equally suitable decision would disfavor it, school

officials should be free to favor integration without the threat of

federal litigation.

Congress can stop busing without removing federal court Jurisdiction

over all school cases if Congress can remove jurisdiction over just

school "segregation" cases. Professor Charles Black has stated that

Congress can validly "abolish the jurisdiction of the federal courts

over school segregation cases." Black, Decision According to Law, p.

19 (1981)."

But can Congress deny the federal courts jurisdiction to order

busing without denying jurisdiction over all school oases or even

Just segregation cases? The basic problem, as noted above, is not

court-ordered busing as such but court-ordered racial integration or

balance, that is, court-ordered racial assignments and, in particular,

court-ordered racial exclusion of children from their neighborhood

schools, A prohibition of court-ordered busing would have little

value if judges could still order the exclusion of students from

their neighborhood schools, the closing of schools, and the gerryman-

dering of school zones on racial grounds, leaving the resulting

transportation problems to be solved by the students, their parents,

or school authorities. No busing would be necessary, after all, if

the students would just move close enough to their court-assigned

schools. The need, therefore, is to remove federal court jurisdiction

to order that students be racially assigned to, or racially excluded

from, schools. On the basis both of principle and authority, it

seems clear that Congress' Article III authority to define federal

court jurisdiction is ample for this purpose. It also seems that

Congress' Fourteenth Amendment legislative authority provides

additional grounds for a statutory prohibition of court-ordere4

racial assignment.

M'Cngress ould Z3 ot, however, he adds, ' first direct the courts to
take jurisdiction over such cases, and then direct the courts to decide
that segregation did not violate the Constitution.", Ibid.
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The theory of busing

An understanding of the theory or rationale of court-

ordered busing for school racial balance is necessary to

.consideration of Congress' Fourteenth Amendment legislative

-authority to end busing. It is not strictly necessary to

consideration of Congress' Article III authority Congress

can remove federal court jurisdiction to order busing

(racial assignments) regardless of the courts' rationale

for busing. Because of the right-remedy distinction

sometimes asserted in connection with Congress' Article III

authority, however, a discussion of the theory of busing

may be helpful before discussing that authority.

The law of busing for racial balance is so confused,

illogical, and basically fraudulent that clear discussion is

extremely difficult. It is necessary .to distinguish at almost

every point between what the courts say they do and what they

actually do, between what the constitutional requirement is

in theory and what it is in fact, two very different things.

Courts order busing in order to increase school racial

integration or balance, that is, to produce a higher degree

of actual racial mixing in the schools than results from

simply prohibiting the practice of segregation, racial

assignment to separate the. races. But, the Supreme Court

uniformly and consistently asserts, racially integrated or

balanced schools are not required as such, for-their. own sake

there is, the Court repeatedly insists, no constitutional

right to attend an integrated or racially balanced school.

(The lower courts, it is true are frequently confused, seeing

that what the Supreme Court says and what it does are different

:.things.)

' Thus, the Supreme Court said in Swann, the first busing

case, that there is no constitutional right to "any particular

degree of racial balance or mixing" and that absent an

independent constitutional violation a federal court could not

require "a prescribed ratio of Negro to white students." As

the Court stated in Dayton Board of Education v. Brinkman,

433 U.S. 408 (1977), many of a school district's schools may

be "predominately white or predominately black. This fact

without more, of course, does not offend the Constitution."
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It is not mere racial imbalance that offends the Constitution#

the theory is, but only "de je" segregation, and the courts

compel integration or racial balance only as necessary to enforce

Brown's prohibition of Ode lSre' segregation by requiring

"desegregation.*

But if the courts are, as they claim# merely enforcing

Brown's prohibition of segregation, i.e., racial discrimination,

why is it necessary to require racial discrimination$ albeit now

to six rather than to separate the races? The "remedy' for

racial discrimination, it would seem, is to prohibit racial

discrimination. Given that segregationwas constitutional, as

Justice Frankfurter has pointed out, up to the day before Brown

was decided, the Court having repeatedly so held, there certainly

can be no question of imposing a punishment or other legal

liability for the practice of segregation. As the ex eost

facto clause of the Constitution illustrates, it is generally

considered improper to impose legal liability for acts not

:Lllegal when done. is not the whole notion of requiring

-integration as a Oremedy' for segregation in the past not

therefore inappropriate?

The requirement, however, the courts say, is not integration

but only desegregation, the undoing of unconstitutional

segregation, not the undoing of all racial separation whatever

its cause. A simple requirement of integration or racial

balance would be applicable wherever racial imbalance exists,

and would require producing as much racial balance as is possible

or feasible. A requirement of desegregation, however, is

importantly different in that, first, it applies only where

existing racial imbalance has been caused by past unconstitu-

tional segregation (racial discrimination) and is therefore itself

unconstitutional segregation, and second, it requires only that

the schools be made as racially integrated or balanced as they

would be except for the past practice of unconstitutional

segregation. It is this that justifies calling the requirement

'desegregation' and a "remedy" for unconstitutional segregation.

As the Court stated in Swann, the requirement is only "to

restore the victims of discriminatory conduct to the position

they would have occupied in the absence of such conduct.' The

requirement is only to make 'the racial distribution of the ...
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school population ... what it would have been In the absence"

of unconstitutional segregation. Dayton, supra, at 420.

The difficulty with the courts' rationale for compulsory

integration and busing is, of course, that it is patently

untrue: It does not explain or justify what the courts require

:An fact. As Justice Powell, for one, has many times pointed out,

the busing ordered in Swann itself and in every later case

cannot possibly be explained as merely creating the racial

balance that would have existed had there been no past

segregation; it can only be explained, contrary to what the

courts say, as simply requiring racial balance as such.

Racially unbalanced schools quite obviously everywhere exist

even in the absence of a history ?f segregation, and the courts

have required busing for racial balance in areas, such as

Denver and Detroit, with no history of segregation.

Unconstitutional segregation, the assignment of children

to separate schools according to race, ended in this country

more than fifteen years ago as a result of the 1964 Civil Rights

Act, and the racial imbalance that exists in the nation's schools

today cannot to any significant degree be attributed to past

segregation. As a result, as discussed below in connection with

Congress' Fourteenth Amendment authority, no more is apparently

required to end court-ordered busing than for Congress to correct

the courts' misperceptions of fact.

Congress' Article III authority

The Constitution does not establish or require lower

federal courts; Article III section I grants Congress authority

to "ordain and establish" them at its discretion. Congress

chose to create lower federal courts at its first session under

the Constitution in the 1789 Judiciary Act, but Congress has

never seen fit to vest in them the full "Judicial -pwer of the

United States" as defined in the Constitution. Congress has

granted them only such jurisdiction as it from time to time

saw fit. The Constitution, Article III section 2, does require

a Supreme Court, vests it with a very limited original

jurisdiction, and provides for its exercise of appellate

jurisdiction, but only "with such Exceptions, and under such

Regulations as the Congress shall make." Accordingly# the
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Supreme Court's appellate jurisdiction has varied from time

to time as provided for by Congress.

Frem these facts alone it would seem clear that Congress'

authority to regulate federal court Jurisdiction except for

Supreme Court original jurisdiction is plenary. Further, as

noted above, because the federal courts have been permitted to

acquire and exercise an extremely broad, indeed virtually

unlimited, power of judicial review as to matters within their

Jurisdiction, complete congressional control over that

jurisdiction is essential to any attempt to maintain a system

of representative self-government. A claim that Congress lacks

sufficient authority over federal court jurisdiction to deal

effectively with the national tragedy of court-ordered busing

is scarcely credible. All that is necessary is that Congress

deny federal courts jurisdiction to order the exclusion of

,students from their neighborhood schools because of their race;

4the constitutional text, democratic principle, and precedent

leave little basis for doubt that Congress has that authority.

As discussed above, busing is, in constitutional theory,

merely a *remedy* for the underlying constitutional right to

be free of official racial discrimination. Therefore# if, as

some have argued, Congress has greater authority to alter

Remedies" than rights through regulation of federal court

jurisdiction, the power of Congress to prohibit busing would seem

all the more beyond dispute. It has also been argued, however,

that busing is sometimes an essential remedy in "desegregation"

cases and that to prohibit or limit the busing Oremedy" is

therefore to alter the underlying right. This argument is

without merit. First, all rights arE, defined by their remedies,

to alter any remedy is necessarily to alter the underlying

right. This fact cannot limit Congress' authority over federal

court jurisdiction, or any Jurisdiction once granted would have

to be granted forever. Second, there is no constitutional

right to have any claim, constitutional or otherwise, litigated

in a federal court, just as there is no constitutional

requirement that there be lower federal courts. The argument

As based on the premise that federal courts have som

constitutionally derived minimum juriediction, a premise that,

a noted above, is untenable. The sole jurisdiction of the
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lower federal courts, as both the Constitution and uniform

precedent make clear, is the jurisdiction granted them by

Congress, and they can have no role or function outside of that

'Jurisdiction.

The plenary nature of Congress' authority to regulate

lower federal court jurisdiction has been uniformly recognized

by the courts, and all challenges to exercises of that authority

have been rejected. in the Emergency Price Control Act of 1942,

for example, Congress removed all federal district court and

court of appeals jurisdiction to enjoin enforcement of the

act, permitting challenges only in a special court created by

the act. In Lockerty v. Phillipsp 319 U.S. 182 (19(3)_, the

Supreme Court, upholding Congress' authority to so limit

federal court jurisdiction, stated:

There is nothing in the Constitution which
requires Congress to confer equity jurisdiction
on any particular inferior federal court. All
federal courts, other than the Supreme Court
derive their jurisdiction wholly from the
exercise of the authority to 'ordain and
establish' inferior courts, conferred on
Congress by Article II, S I of the
Constitution. Article III left Congress free
to establish inferior federal courts or not as
it thought appropriate. It could have declined
to create any such courts, leaving suitors to
the remedies afforded by state courts, with
such appellate review by this Court as
Congress might prescribe. Kline v. Burke
Construction Co., 260 U.S. 226, 234, and cases
cited Mclntire v. Wood, 7 Cranch 504# 506.
The Congressional power to ordain and establish
inferior courts includes the power of investing
them with jurisdiction either limited, concurrent,
or exclusive, and of withholding jurisdict~ion
from them in the exact degrees and character
which to Congress may seem proper for the public
good.' Cary v. Curtis, 3 How. 236, 245.

In Yakus v. United States, 321 U.S. 414 (1944), the Court

sustained the authority of Congress to deny district courts

Jurisdiction to consider constitutional challenges to

regulations issued under the act even as a defense to criminal

charges prosecuted in the district courts.

The 1932 Norris-LaGuardia Act, narrowly limiting federal

court jurisdiction to issue injunctions in labor disputes,

perhaps presents the closest analogy to a statute removing

federal court jurisdiction to require racial discrimination,

i.e, to enjoin an racial grounds the assignment of children

to neighborhood schools. The effect of the Norris-LaGuardia

Act was undoubtedly to deny or diminish pre-existing rights

of employers, including rights recognized at the time as
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constitutional rights. Indeed, only a short time earlier the

Court had held unconstitutional state legislation similarly

limiting the availability of injunctions to employers in labor

disputes. Truax v. Corrigan, 257 U.S. 312 (1921). Nonetheless,

a constitutional challenge to the Norris-LaGuardia Act was

disposed of by the Supreme Court in one sentences *There can

be no question of the power of Congress thus to define and limit

the jurisdiction of the inferior courts of the United States.*

Lauf v. E.G. Shinner & Co., 303 P.S. 323, 330 (1938).

In the Portal-to-Portal Act of 1947, Congress destroyed

very substantial rights by simply removing all federal (and,

indeed state) court jurisdiction 'to enforce any liability

or impose any punishment*'on employers for refusal to pay wages

that had previously been held to be due. Despite very

substantial due process and just compensation claims under the

Fifth Amendment, the act was uniformly upheld by the courts.

*3.,e Thomas v. Carnegie-Illinois Steel Corp., 174 F.2d 711
"'(3d Cit. 1949).*

It should be noted that to deny federal courts jurisdiction

to order that students be assigned to school by race would not

be to deny them jurisdiction to consider alleged violations

of the right to be free of official racial discrimination the

right busing orders purport to enforce. Federal courts would

still have jurisdiction to consider a claim that# for example,

an assignment is racial and to require that it be according

to non-racial criteria. Courts would simply be without

jurisdiction to order the 'remedy" of racial assignment.

Further, by simply permitting the free transfer of

students from their neighborhood schools to any other school

of their grade in the school system, school authorities would

obviate any claim by any student that he has been excluded

from any school because of his race. A free transfer option is

obviously desirableg where it exists each student may attend

the school of his choice, and any complaint about the racial

composition of any school would then be in essence a

complaint about the choices made by others.

* Some court seemed to think they had jurisdiction to pass on
* the merits of the constitutional claims before deciding that

Congress could validly deny them jurisdiction to do so. s.c.o
5ataglia v. General Motors Corp., 169 F.2d 254 (2nd Cir. IJ).
As the act was nonetheless always upheld, tbe point was
purely acadmic,.
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It seems clear, therefore, that regardless of whether or

not busing is, as the courts claim, merely a remedy#, Congress

can prevent court-ordered busing by removing federal court

equity jurisdiction to issue mandatory injunctions requiring

the exclusion of students from their neighborhood schools

because ogfae--Congress should also make explicit that the

removal of federal court jurisdiction to require school

racial assignments and exclusions includes removal of

Jurisdiction to require the continuation of such assignments

and exclusions pursuant to earlier-entered orders. Following

the example-of the Portal-to-Portal Act, Congress could provide

that school authorities shall not be subject to any punishment

or other liability for not assigning students by race or for

assigning them nonracially. Perhaps better, Congress could

provide that any school district subject to a federal court

order requiring racial assignments may apply for modification

of the order, in accordance with the federal court's then

existing jurisdiction, so as to simply enjoin all acts of racial

discrimination in operation of the school system.

-,.Although Congress can and should, as discussed below, also

rely on its Fourteenth Amendment authority, its Article III

authority to regulate fe deral court jurisdiction is certain and

complete. If Congress is serious about ending court-ordered

busing, as it should be, it should, therefore, make clear that

it is so exercising its Article III authority that that exercise

will be sufficient in itself to end court-ordered busing in the

event that, for any reason, other statutory provisions based

on Congress' Fourteenth Amendment authority should be found

invalid or inadequate.

The following provision is suggested:

Ho court of the United States shall have
jurisdiction to issue any order requiring,
directly or indirectly and whether or not
based upon or pursuant to any prior order,
the assignment of any student to, or the
exclusion of any student from, any school
on the basis of race, color, or national
origin.

Congress' Fourteenth Amendment authority

Section S of the Fourteenth Amendment provides: OThe

Congress shall have power to enforce, by appropriate legislation,

the provisions of this article.' Beginning with South Carolina
82-290 0-82-26
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v. Katzenbach, 383 U.S. 301 (1966), and Katzenbach v- Morgan,

384 U.S. 641 (1966), and continuing through Oregon v. Mitchell,

400 U.S. 112 (1980), Rome v. United States, 446 U.S. (1980),

and other cases, the Court has generally interpreted Congress'

authority under Section 5, and under the nearly identical

Section 2 of the Fifteenth Amendment, broadly. These decisions

establish that Congress' legislative authority is not confined

to providing enforcement mechanisms for rights protected by

the amendments themselves as interpreted by the courts.

Although the scope of Congress' Fourteenth Amendment

authority is uncertain, this uncertainty is not directly

relevant and need not be pursued here. Important for our

purposes is the Supreme Court's clear recognition in all of

these cases of the superior fact-finding capabilities of

Congress and, therefore, of the appropriateness of judicial

deference to congressional fact finding. Effective exercise of

Aits Fourteenth Amendment authority to stop busing does not

require that Congress have the authority to redefine

constitutional rights; it requires only that Congress

authoritatively determine that the factual premises on which

ccurt-ordered busing is based are. mistaken.

As discussed above, in constitutional theory there is no

constitutional right to racially integrated or balanced schools,

and courts, therefore, do not order busing simply to create

racial integration or balance for its own sake. They order

busing only to enforce Brown's prohibition of school segregation --

i.e., of racial discrimination by school authorities -- to

de-segregate the schools by removing the racial separation or

imbalance that is the result of past unconstitutional school

segregation. In short, the only justification for court-ordered

racial assignment and the busing it entails is to make the schools

as racially balanced as they would be had there been no

unconstitutional school segregation. The exclusion of students

from their neighborhooA schools because of their race is

constitutionally required and Justifiable only to ensure, as

the Court said in Bwann, "that school authorities exclude no pupil

of a minority race from any school, directly or indirectly,

on account of race.m

It is clear, therefore, that court-ordered busing is based
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on two factual premises: first, that the-racial imbalance

that exists in the nation's schools today in the result of past

.unconstitutional school segregation and that except for such

segregation the schools would be fully integrated or balanced,

and second, that court-ordered busing is an effective means of

producing greater school racial integration or balance. Pursuant

to its responsibility to enforce the Fourteenth Amendment,

Congress should investigate these factual premises, if it has

not done so already. If the first premise -- the cause of

existing school racial separation- is mistaken, court-ordered

busing is itself unjustifiable racial discrimination by govern-

ment in violation of the Fourteenth Amendment. If the second

premise -- that busing increases racial intregation --

-is mistaken and if busing actually operates to increase

racial separation, then busing is self-defeating and counter-

productive in terms of Fourteenth Amendment values.

There is overwhelming evidence that the factual premises

of court-ordered busing are mistaken. First, the practice of

racial segregation ended. in this country some fifteen years

ago as a result of the 1964 Civil Rights Act. For the past

fifteen years disputes have been not over ceasing to segregate

but over compulsory intregation. For many years most or all

school districts, voluntarily or under court order or pressure

from federal agencies, have acted to, not segregate, but to

increase intregation. School racial separation or imbalance

exists and has Always existed in all areas with a racially

mixed population, including areas that never practiced segregation.

It seems clear that the racial separation or imbalance existing

in the nation's schools today is not to any significant degree

the result of the past practice of segregation or other racial

,discrimination by school authorities. In this connection it is

important to bear in mind that the purpose of school desegregation

is to overcome past racial discrimination by school authorities;

it is not an attempt to overcome the effects of all racial

discrimination past or present in society. As the Supreme Court

stated in Swam:

The elimination of racial discrimination in
public schools Is.# large task and one that
should not be retarded by efforts to achieve
broader. purposes lying beyond the jurisdic-
tion of school authorities. One vehicle can
carry only a limited amount of baggage.
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Second, it appears that the effect of court-ordered busing,

especially in urban areas where a large majority of blacks now

live, is always or almost always to increase racial separation

because of the rapid departure of the middle class, predominately

white, from public school systems subject to busing orders.

The result is increased racial separation not only in the

schools but in our cities. Busing may also be the most serious

single present cause of racial friction and hostility. What-

ever the cause of existing school racial separation, it -

seems clear that court-ordered busing serves only to exacerbate
it.

If Congress should find that one or both of the facutal

premises of busins are mistaken, the authority and responsibility

of Congress to act under the Fourteenth Amendment are clear.

Although, as stated above, Congress can, in my opinion, end

court-ordered busing by exercise of its Article III authority

alone, Congress obviously may also exercise its Fourteenth

Amendment authority, either independently of Article III or

as a supplement -- even if no supplement is necessary -- to

its exercise of its Article III authority. Congress could

simply make the appropriate findings a preliminary statement to

a provision such as is suggested above, removing federal court

jurisdiction to require racial assignments or exclusions

either as an original order or pursuant to a pre-existing

order.

Another way to deal with existing busing orders is for

Congress to provide that such orders shall terminate within a

definite period, say two years, after their effective date

if the school district has fully complied with the order during

the period. The Supreme Court made clear in Swann that busing

orders are not to be perpetual:

At some point, these school authorities
and other like them should have achieved
full compliance with this Court's decision
in Brown I. The systems will then be
"unT ary"in the sense required by our
decisions in Greer and Alexander.

It is ourely within the capability and authority of Congresws to find and

declare that the continuing effects if any, of past segregation

as a cause of present racial separation or imbalance have

been completely removed or cancelled by good faith compliance

with a desegregation order for a number of years.
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In my view this legislation should apply only to busing

ordered by federal courts. The people of each state should

be responsible for the conduct of their state courts, and

busing to increase integration that is voluntarily undertaken

by local school authorities with the consent of the local

population may not have the effects of court-ordered busing.

S.1647

The approach of S. 1647 is, in my opinion, basically sound.

My major concerns are, first, that S. 1647 is confined to lower

federal court jurisdiction and does not limit Supreme Court

appellate jurisdiction.. The result is that busing'cases can

still be brought to the Supreme Court through the state court

systems,and the Supreme Court apparently will continue as free

to order busing as it is now. Second, the apparent intent

of S. 1647 is to prevent busing under existing as well as future

orders, but this should be made explicit. The considered

Judgment and intent of Congress on this point should be clear

beyond dispute.

PREPARED STATWN OF PROF. LuREis WALKER

Mr. Chairman and Members of the Subcommittee, my name is

Laurens Walker and I am Professor of Law at the University of

Virginia. -1-want to thank the Subcommittee for inviting me here

to comment on the proposed Neighborhood School Transportation

Relief Act of 1981. Since the beginning of my teaching career

I have taught courses in federal civil procedure (with particular

attention to the United States District Courts) and from time to

time I have taught a course in remedies. My research and writing

interests have also been generally focused on those subjects, and

the function and role of the judge have been a major subject of

my study.
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I have briefly described my professional interests so that

you will know the area of my competence and understand my pro-

posalto concentrate on the authority of Congress under S 1 of

Article III of the Constitution of the United States to regulate

the jurisdiction of the inferior federal courts of the United

States. I am aware that authority for the proposed action may

well also exist under S 5 of the 14th Arendment of the Con-

stitution and that there are sound arguments for such a contention.

Nevertheless,-I can probably make best use of the Subcommittee's

time by limiting myself to the area most closely associated with

my professional interests.

I think it important to begin by recalling that the proposed

legislation centers on the inferior courts of the United States

and the judges of those courts and provides that no jurisdiction

shall exist to issue any injunction, writ, process, order, rule,

judgment, judgment for contempt, decree or command in three

specifically described situations. The first relates to the

assignment or transportation of public elementary or secondary

school students for the purpose of altering the racial or ethnic

composition of the student body; the second relates to closing

schools and transferring students for the purpose of altering

racial or ethnic composition; and the third relates to honoring

faculty or administration contract provisions specifying the

public school where duties are to be performed. Thus the par-

ticular mechanism chosen for carrying out the stated purposes

of the Transportation Relief Act is the elimination. of the

jurisdiction of the inferior federal courts to provide certain

remedies (primarily the injunction) in three specified situations.

The question, of course, arises at this point as to whether

Congress has the constitutional authority to take this proposed

action. In my opinion, Mr. Chairman, the Congress does have that

authority because both ample precedent exists for such action and,

more broadly, because the chosen technique is not inconsistent

with the fundamental plan of judicial administration incorporated
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in the Constitution.

Permit me to review the authority for this proposed action.

The starting point is S 1 of Article III of the Constitution which

provides that "the judicial power of the United States, shall be

vested in one Supreme Court, and in such inferior courts as the--

Congress may from time to time ordain and establish." While it

might be argued that Article III requires the Congress to establish

inferior federal courts invested with the full scope of Article III

jurisdiction, that point of view has been repeatedly rejected by

the Supreme Court. The quotation of language from court opinions

can be tedious, but the language of these cases is so direct and

decisive of the issue that the force of the authority can only

be appreciated through attention to the opinions themselves.

As early as 1799 Justice Chase, in the course of argument in

Turner v. Bank of North America, 4 U.S. (4 Dall.) 8, 10, commented

that "The political truth is, that the disposal of the judicial

power (except in a few specified instances) belongs to

Congress. . . . Congress is not bound .... to enlarge the

jurisdiction of the federal courts to every subject, in every

form which the Constitution might warrant." In Carrie v. Curtis

44 U.S. (3 How.) 236, 245 (1845) Justice Daniel wrote for the

Court that the judicial power of the United States is "dependent

for its distribution and its organization, and for the modes of

its exercise, entirely upon the action of Congress, who possess

the-sole power of creating tribunals (inferior to the Supreme

Court) for the exercise of the judicial power, and of investing

them with jurisdiction either limited, concurrent, or exclusive,

and of withholding jurisdiction from them in the exact degrees

and character which to the Congress may seem proper for the pub-

lic good."

In Sheldon v. Sill, 49 U.S. (8 How.) 441, 448-49 (1850) the

rationale was spelled out in detail by Justice Grier: "It must

be admitted, that if the Constitution had ordained and established

the inferior courts, and distributed to them their respective
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powers, they could not be restricted or divested by Congress.

But as it has made no such distribution, one of two consequences

must result, - either that each inferior court created by Congress

must exercise all the judicial powers not given to the Supreme

Court, or that Congress, having the power to establish the courts,

must define their respective jurisdictions. The first of these

inferences has never been asserted, and could not be defended

with any show of reason, and if not, the latter would seem to

follow as a necessary consequence. And it would seem to follow,

also, that, having a right to prescribe, Congress may withhold

from any court of its creation jurisdiction of any of the

enumerated controversies.- Courts created by statute can have no

jurisdiction but such as the statute confers."

Finally, in Allen v. McCurry 449 U.S. 90, 103 (1980), decided

less than a year ago, the Supreme Court reversed a court of appeals

decision, and Justice Stewart wrote for the Court that "the actual

basis of the court of appeal's holding appears to be a generally

framed principle that every person asserting a federal right is

entitled to one unencumbered opportunity to litigate that right in

a federal district court, regardless of the legal posture in which

the federal claim arises. But the authority for this principle

is difficult to discern. It cannot lie in the Constitution, which

makes no such guarantee, but leaves the scope of the jurisdiction

of the federal district courts to the wisdom of the Congress."

Thus in a long line of cases and in clear statements the Supreme

Court has recognized congressional authority over the jurisdiction

of the inferior federal courts.

Additional precedent for the proposed action also exists in

the form of analogous legislative action by the Congress that has

been accepted almost without challenge. The earliest example is

the Anti-Injunction Act of 1793, 28 U.S.C. -S 2283, which prohibits

a court of the United States from granting an injunction to stay

proceedings in a state court. In 1932-Congress passed the Norris-

LaGuardia Act, 29 U.S.C. SS 101-115 which narrowly restricts the
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authority of the federal courts to issue a restraining order or

a temporary or permanent injunction in "a case involving or growing

out of a labor dispute." The Act also provided that certain con-

tracts "shall not be enforceable in any court of the United States

and shall not afford any basis for the granting of legal or

equitable relief by any such court." Apparently the principal

draftsman was Professor (later Justice) Frankfurter who structured

the legislation as a limitation on the "jurisdiction" of the in-

ferior courts just as the proposed legislation is structured. The

constitutional validity of the Norris-LaGuardia Act was upheld by

the Supreme Court in Lauf v. E.B. Shinner & Co. 303 U.S. 323, 330

(1938). Justice Roberts, writing for the Court, dismissed with

one sentence the claim that Congress lacked authority to restrict

jurisdiction: "There can be no question of the power of the Congress

thus to define and limit the jurisdiction of the inferior courts of

the United States." Similar action was taken by the Congress in

1934 with the passage of the Johnson Act, 28 U.S.C. S 1342 which

deprives the District Courts of jurisdiction to enjoin, under cer-

tain conditions, compliance with state orders fixing rates for a

public utility. In-1937 Congress passed the Tax Injunction Act,

28 U.S.C. S 1341 which prohibits the District Courts, under certain

conditions, from enjoining the assessment, levy or collection of

state taxes. These legislative precedents indicate that the key

mechanism of the Transportation Relief Act is certainly not novel,

but probably spurs debate because of the purposes or substantive

policies stated in the Act.

Mr. Chairman, I said in the beginning that in addition to

the specific authority of these cases I believed that the Trans-

portation Relief Act was within the S 1, Article III authority of

Congress because the proposed limitation is not inconsistent with

the fundamental constitutional plan for the administration of

justice. The proposed mechanism leaves available the state courts

for enforcement of constitutional rights which may be claimed by

persons seeking the prohibited federal remedies. Moreover, the
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proposed Transportation Relief Act does not affect the jurisdic-

tion of the Supreme Court to review ensuing state court decisions

and provide useful national standards for dealing with this diffi-

cult subject matter. This situation seems to present the first

and apparently easy question addressed by Professor Hart in his

well-known dialogue, The Power of Congress to Limit the Jurisdiction

of Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362

(1953). The question was posed, "Does the Constitution give people

any right to proceed or be preceeded against, in the first instance,

in a federal rather than a state court?" The reply was, "It's hard

to see how the answer can be anything but no, in view of cases like

Sheldon v. Sill and Lauf v. E.B. Shinner & Co. and in view of the

language and history of the Constitution itself. Congress seems

to have plenary power to limit federal jurisdiction when the conse-

quence is merely to force proceedings to be brought, if at all,

in a state court." Id. at 1362-63 (footnotes omitted).

The role of the state courts in enforcing federal remedies

has not received much attention in recent years, but there is in-

deed considerable evidence, as Hart suggests, that the original

constitutional plan contemplated a substantial, perhaps dominant

role for the state courts in enforcing f e-deral rights. One need

_go no further than to note that it.was eighty-six years after

enactment of the Judiciary Act of 1789 that an inferior federal

court was given jurisdiction in all cases arising under the

federal constitution and laws. See generally, Warren, New Light

on the History of the Federal Judiciary Act of 1789, 37 Harv. L.

Rev. 49 (1923). Fortunately, there seems to be soii Trecent recog-

nition of the role of the state courts in these matters. In Stone v.

Powell, 428 U.S. 465, 493-94, n.35 (1975), Justice Powell, writing

for the Court, reaffirmed the Constitutional obligation of state

courts to uphold federal law and expressed confidence in their

ability to discharge this obligation. See Allen v. McCurry, 449

U.S. at 105. Perhaps there are members of this Subcommittee or

other members of Congress who would prefer that the state courts

f~
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not employ the remedies treated in the proposal or who would support

some limitation of the Supreme Court's role, but neither of these

restrictions is incorporated in the proposed legislation and the

ramifications of such changes are not now in question. As drafted,

the Transportation Relief Act essentially limits the availability

of an original federal forum for the award of certain remedies,

but does not eliminate the opportunity to secure those remedies

elsewhere. As such, Mr. Chairman, it is my opinion that the pro-

posed course of action is well within the authority of Congress

under S 1 of Article III of the Constitution.

PREPARED STATi3ENT OF ROBERT W. RESERVE

Thank you, Mr. Chairman and Members of the Subcommittee, for the

opportunity to appear before you to present the views of the American

Bar Association on constitutional issues surrounding proposed legislation

which would limit busing orders of federal courts, whether all such

courts, or inferior courts only -- and whether or not expressly couched

in jurisdictional terms -- so long as the enforcement of clear constitu-

t-ional rights will be, in fact, adversely impacted.

My name is Robert W. Meserve. I am a practicing attorney from Boston,

Massachusetts, and a former president of the American Bar Association. I

appear as a representative of the American Bar Association, and this is a

situation in which I have specific instructions from my client. Only this

summer the Association's House of Delegates voted, almost unanimously, to

oppose all efforts by Congress to use its undenied Article III power to

regulate the Jurisdiction of the federal courts if the objective is to

accomplish changes in substantive constitutional law -- changes

which the. American constitutional system has entrusted to the amendment

process. The ABA, however, as I hasten to add, has taken no position on

the general policy of busing itself, nor on any other substantive policy

which could be affected by such legislation.

On August l1th of this year, the ABA, by an overwhelming, virtually
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unanimous, vote of its democratically-elected, fairly representative, House

of Delegates (speaking for a majority of this country's lawyers), approved

a resolution which stated the Association's opposition to "the legislative

curtailment of the jurisdiction of the Supreme Court of the United States

or of the inferior federal courts-for the purpose of effecting changes in

constitutional law." A copy of that resolution and the accompanying

supporting scholarly report is appended to my statement and is well worth

reading, I submit.

As the language of the resolution and the report make clear, the con-

cern of the Association focuses on possible efforts to manipulate juris-

diction -- including jurisdiction to grant remedies, e.g., busing -- to

achieve such substantive alteration of constitutional law as Congress

could not bring about by passage of ordinary legislation or by any pro-

cedure short of constitutional amendment. The Association has a long

record of standing against proposals to alter our constitutional system

by legislatively (or through the executive process) limiting or curbing

the role of the federal courts.

In the early years of this century, we opposed proposals that would

have subjected Supreme Court constitutional decisions to "recall" by two-

thirds majorities of Congress. At the depths of the Great Depression,

when court-curbing bills were numerous and President Roosevelt's "Court

packing" plan was put forth, a general assembly of the Association, in

1936, adopted a resolution disapproving "all bills and amendments to the

Constitution ... the purpose or effect of which is to limit the jurisdic-

tion or abridge the powers as they now exist of any federal court as at

present constituted to pass upon the constitutionality of any law." And

in reliance on that action, the ABA successfully led the opposition to

the President's plan to enlarge the Supreme Court a year later. In 1958,

with concern high in Congress over certain decisions of the High Court on

state and federal anti-subversion laws, the House of Delegates resolved

that, "reserving our right to criticize decisions of any court in any case

and without approving or disapproving any decisions of the Supreme Court

of the United States, the American Bar Association opposes the enactment
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of legislation which would limit the appellate jurisdiction of the Supreme

Court of the United States."

Our consistent position with respect to this issue springs from our

commitment to the rule of law and our feeling as to the proper place of

the federal courts in our constitutional system. The judiciary power

which the Constitution lodges in those courts, ultimately for possible

final decision by the Supreme Court, includes the power of constitutional

review -- the power to determine in a case properly brought what the

rights of the parties to the suit are under the Constitution. That ruling

specifically binds the parties and establishes the "rule of the case" and

precedent governing or guiding lower courts in the resolution of the same

or similar controversies between the same or other parties. The rule of

stare decisis allows citizens to plan their future conduct, relying on prior

determinations of applicable law.

The amendment process, established in Article V of the Constitution,

is the appropriate way to alter the Constitution and interpretations of

it which the Supreme Court has rendered and to which it adheres. That process,

which requires extraordinary majorities in Congress and among the States,

gives stability to our democratic system. It is, as Justice Frankfurter

stated, a "leaden-footed process," which by its very elaborateness guaran-

tees serious reflection by all the people on the import of such constitu-

tional changes, before the will of the majority is duly enacted. The

intent of the Framers, as evidenced by-Feeralist numbers 10 and 78, was

to establish not only a government responsive to the majority's will, but

also one which avoided frequent shifts in its fundamental law by providing

some shelter from transient whims of the public.

We do not believe that the acknowledged absence of congressional power

to bypass this amendment process by simple legislation can, or should, be

filled by the expedient of couching what are legislative enactments in

Jurisdictional or remedial terms. That, simply put, was the basis of the

ABA's latest resolution, an amalgam of constitutional and policy concerns

respecting the use of jurisidictional legislation to accomplish what can-

not be achieved substantively.
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The language of S.1647 indicates that its purpose goes beyond questions

of remedy or even of regulation of jurisdiction, and does, in fact, aim at

altering the substantive law' In Section 2(b)(3), the bill states that

the assignment and transportation of students to schools "is not reason-

ably related or necessary to the achievement of the compelling governmental

interest in eliminating de jure, purposeful, segregation because such

segregation can be eliminated without such assignment and transportation."

This contradicts holdings of the federal courts in specific cases. The

bill further states that such assignment and transportation fails to account

for data indicating that racial and ethnic imbalance in the schools is

often the result of economic and sociological factors rather than past

discrimination by public officials. As busing has not been ordered by

courts in the absence of findings of de jure segregation, this, too, is

an attack on prior legal conclusions of the federal courts in specific

cases. Section 2(b)(ll) states that busing has been undertaken without

any constitutional basis or authority. Again, this directly contradicts

a long and established series of holdings by the Supreme Court, whose

province and duty it is to say what the law is, a principle declared by

John Marshall in Marbury v. Madison and generally accepted.

The ABA has serious doubts as to the constitutionality of proposed

legislation of this type. It is true that Congress has power to determine

the jurisdiction of inferior federal courts. That power is vested in you

by the express language of Article III of the Constitution and has been

supported -- if that were needed -- in a number of Supreme Court cases.

We do not doubt that as a general proposition Congress has discretion to

place some issues exclusively in the inferior federal courts, exclusively

in the state courts, or, concurrently in the two sets of courts. We do

not doubt that Congress can prescribe the manner in which cases go to the

Supreme Court. But we doubt your authority to adopt rules of decision or

to make findings of fact in cases now, or in the future, before the courts,

or to deny the only remedy effective to right constitutional wrongs.

Neither history, logic, nor constitutional language support the

proposition that congressional power is absolute. It seems clear to us
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that when Congress legislates pursuant to the "exceptions and regulations"

clause and to its authorization to create inferior federal courts, it is

as bound by constitutional restraints upon the exercise of those powers

as it is when it legislates under any of its other granted powers. When

Congress regulates interstate commerce, when it provides for a postal sys-

tem, when it taxes and spends, when it legislates pursuant to any of its

granted powers, it must observe the Bill of Rights, and the strictures of

Section 9 of Article I. It is similarly bound when it exercises its power

under Article Ill.

James Madison, in 1789, stated to the House of Representatives during

consideration of his proposed amendments (the Bill of Rights) that they

would not be mere "parchment barriers" against legislative infringements

-because "independent tribunals of Justice will consider themselves in a

peculiar manner the guardians of those rights." It is unlikely that the

men-who framed the Bill of Rights, and designed the guardianship of those

rights, intended that the legal check upon legislative infringement could

be so easily circumvented by the enactment of Jurisdictional, procedural,

or remedial legislation.

Various decisions of the Supreme Court suggest that there are limits

to the Jurisdictional power of the Congress, beyond which it may not go.

United States v. Klein, in which the Supreme Court invalidated legislation

which denied jurisdiction to the Court of Claims to give evidentiary value

to a presidential pardon is such a case. It indicates that the Court will

not allow such legislation to undermine fundamental judicial protection

of individual rights. In other cases, the court has construed Jurisdictional

legislation in such a way that it does not conflict with the enforcement of

constitutional rights. See Oestereich v. Selective Service System Local

Board No. 11, 393 U.S. 233 (1968); Crowell v. Benson, 285 U.S. 22 (1932).

In all-United States history, Congress has not -: at least generally --

used, or attempted to use its potmer under Article III to circumvent estab-

lished constitutional law. And, in a parallel effort to avoid serious con-

-flicts on fundamental issues between branches of government, the Supreme

Court has attempted to construe statutes so that such a conflict will not
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arise. These efforts have avoided conflict -- conflict potentially dis-

ruptive of the constitutional structure of our system of government. Such"

efforts also mean that the exact position of the line beyond which Congress

may not go has not been clearly laid down. It seems to us, however, that

this legislation, as part of an effort to undermine constitutional deci-

sions without going through the constitutionally-prescribed process of

amendment, quite likely is beyond that line.

We do not find persuasive the efforts of some proponents, in bills and

draft bills we have seen, to premise validity upon a theory of congressional

power over remedies, whether or not couched in jurisdictional terms. The

ABA resolution puts us in opposition as much to selective manipulation of

jurisdiction, as to exclusion of whole classes of issues from federal Judi-

cial review. That is, we do not think that, in those cases where a parti-

cular remedy is constitutionally necessary, Congress either can, or should

purportedly, deny jurisdiction to a federal court to order that remedy

while it leaves to the court the authority to hear the case and to order

other, perhaps ineffective, remedies. Of course, it may well be difficult

in particular cases to determine whether the disfavored remedy is the only

one that will undo the constitutional violation and hence to determine if

Congress has the substantive power to bar utilization of that remedy. But

that is the correct approach to analysis. Does Congress have the power to

restrict that remedy, is the proper question, and not whether Congress can

simply deny jurisdiction to grant a certain remedy in a case properly

within the court's cognizance.

We recognize that there are precedents in which Congress couched

remedial limitations in jurisdictional terms and was sustained by the

Supreme Court. Perhaps the closest precedent is the Norris-LaGuardia Act

in which the federal courts are, on the face of the legislation, denied

"jurisdiction" to issue injunctions in specific labor disputes. And yet

it seems to us that Norris-LaGuardia is sustainable because the substantive

power exists to bar the labor injunctions if certain findings of fact are

made, and such injunctions are not (or have not been, with decided cases),

constitutionally required remedies. In Truax v. Corrigan, 257 U.S. 312
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(1921), a majority of the Court had held unconstitutional a state denial of

the injunction in a labor dispute as a violation of substantive due process.

But by the time the constitutional validity of Norris-LaGuardia reached

the Supreme Court, the substantive due process approach to economic regu-

lation had been abandoned and such an injunctive remedy was no 'longer con-

stitutionally mandated. We call your attention to the fact that a year

before the Supreme Court in Lauf v-. E.G. Skinner & Co., 303 U.S. 323 (1938),

sustained the constitutionality of Norris-LaGuardia, it held constitutional

a state statute quite similar to that struck down in Truax v. Corrigan,

though without actually overruling the earlier case. See Senn v. Tile

Layers Union, 321 U.S. 468 (1937).

Therefore, to reiterate, we oppose a denial of the right to a remedy

if, in a particular case, it be a needed remedy to rectify a constitutional

wrong, as well as an express limitation of jurisdiction. Such a denial must

be based upon substantive power to achieve the sought-for result to much

the same degree as the other enactments we have discussed.

If this legislation is passed, it will leave the Supreme Court two

unsatisfactory options by which to deal with cases in which a court finds

a history of de jure segregation. If the determination is made in a

federal court, it may seek a remedy other than busing. However,

because of the historical nature of the offense, past judicial history

has indicated that a court may feel that busing is constitutionally man-

dated as the only means of enforcing the decision that "separate is not

equal." The Supreme Court, to implement its constitutional principles,

must either order the federal courts to disregard the proposed jurisdic-

tional limitatiors, on the basis already discussed, or some other, or

order that any action for such remedy be brought in a state court, which

will have exclusive jurisdiction to hear such pleas and to grant such

relief.

As a legal matter, an effective removal of jurisdiction from our

inferior federal courts to the state courts should not alter-the substan-

tive law on these matters. Petitioners will look for implementa-

tion of their rights solely to the state courts, but they are, in turn,

82-289 0-82--.27
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subject to U.S. Supreme Court review. The state court judges are bound

by their oaths to uphold the federal law. The ABA has great confidence in

the will and desire of the state judges to perform their duty. This

legislation, however, probably puts'unfair pressure on the state Judges in

any event, and is not an efficient allocation of judicial resources.

Because of the legislation's statement of purpose, it will stand as an

invitation to the state judges to disregard established law. The Judges will

be subjected to pressure from the very groups who desire to evade federal

law, without going through the challenges of the amendment process. As state

judges are not protected by federal constitutional guarantees of tenure and-

compensation and many hold their position by periodic elections, such legis-

lation will subject them to great temptation, peril, and the unenviable

choice in many cases between oaths and careers. Though we have great confi-

dence in our State Court judges, it is unfortunate and unfair to put them

in positions where it may be thought they have conflicts of interest.

When the object of denying federal courts such jurisdiction and

remitting federal claimants to state courts is hostility to the right being

claimed; when the purpose and hope are that state courts will somehow alter

the interpretation or the method of enforcement properly given in the federal

courts; then we think that such legislative endeavor is improper. It unfairly

politicizes state judges; it puts them under pressure to disregard established

law. It also politicizes the judicial consideration of constitutional issues.

And if state legislatures object to state courts following federal precedent

denials of state court jurisdiction, in their turn, may find claimants in a

hopeless "catch 22" situation, where the only effective remedy for their

constitutional wrongs is denied everywhere.

It will also have the deleterious effect of increasing the caseload

of state courts by funneling cases involving federal issues to them -- and

may add to the Supreme Court's already overburdened docket. Despite all

efforts of state Judges to apply federal law accurately, the result of

having fifty different Judicial systems determine these questions will

result in a great lack of uniformity of decision across the country, where

the basic rights of a citizen should be protected in every case. The final
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result of such delay and lack of uniformity will be that the public will

lose confidence in the administration of justice and will no longer feel

able to rely on the Constitution as a rational source of protection for

basic rights.

We urge caution uprinthis Subcommittee and upon Congress. The con-

troverted constitutional issues now being considered in such Jurisdictional

bills include busing, abortion, and school prayer. But once a precedent

has been established, all future Congresses, who find themselves at least

momentarily frustrated by-Supreme Court interpretations of constitutional

law, may be inclined to attempt to evade such restrictions by Jurisdictional

legislation in other areas.

For example, a Congress may desire to redistribute wealth from a tem-

porarily unpopular minority, such as bondholders who have contracts with

the government, to poorer elements-of their constituency, and at the same

time to avoid levying unpopular taxes. If they attempted to do this by a

process-which reduced the contractual rights of such bondholders, people

who opposed such maneuvers would rely on the contract clause of the Con-

stitution, as well as the due process clause of the Fifth Amendment, to

protect them. A Congress, following the example set by this legislation,

could evade such problems by denying courts jurisdiction to hear such cases

or, if the property has already been taken, denying the remedies of resti-

tution and injunction.

Another example might exist if Congress decided to force purely pri-

vate institutions and clubs to meet quotas in membership and employment,

and passed a law denying necessary licenses, such as liquor licenses,

licenses to serve food, and building permits to such entities as did not

comply. If Congress also passed jurisdictional legislation which prevented

federal courts from hearing such cases or from issuing mandatory injunc-

tions to the officials who refuse such permits, such institutions would be

forced to rely on varying state court interpretations. The delays in

obtaining Supreme Court review could, in a practical sense, put such

entities out of business. Once we start down this road, only an unusual

sense of-self-restraint may stand in the way of a wide negation (temporary
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or permanent) of constitutional guarantees. The ABA does not believe

Congress can go down this road. We do not believe, even if it could, that

it should.

In conclusion, we urge that judicial and leg"lative sanity argues

for a restrained approach to such issues. Even if Congress feels that the

Supreme Court or the federal court system has adopted the wrong approach,

the remedy is not jurisidictional manipulation, a constitutionally doubt-

ful and politically dangerous policy.

Instead, temperate and responsible opposition to decisions, through

writings and speeches, is appropriate.

The Supreme Court often modifies or revises its prior decisions. We

concur with a man named Lincoln, who, in a speech in Springfield, Illinois,

on June 26, 1857, set forth Just this understanding of the appropriate

response of the public and of political leaders to unpopular Supreme Court

decisions. "We think," Lincoln said regarding the Court, "its decisions

on constitutional questions, when fully settled, should control, not only

the particular cases decided, but the general policy of the country, sub-

Ject to be disturbed only by amendments of the Constitution as provided in

that instrument itself. More than this would be revolution. But we think

the Dred Scott decision is erroneous. We know the court that made it has

often overruled its own decisions, and we shall do what we can to have it

overrule this."

We therefore call upon this Subcommittee to evaluate all legislation

before it on this issue of busing in light of both desirable policy and

substantive constitutional power to enact that policy. We urge you to

eschew reliance upon jurisdictional manipulation, which is both undesirable

and of questionable constitutional validity.

[Resolution of the American Bar Association, submitted by Mr. Serve,
follows: I
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REPORT WITH RECOMENDATION

AIERICAN BAR ASSOCIATION
REPORT TO THE

'HOUSE OF DELEGATES
I

SPECIAL CO evITTEE ON COORDINATION OF
FEDERAL JUDICIAL IMPROVEMENTS

RECOMMENDATION

BE IT RESOLVED, that the American Bar Association opposes the legislative
curtailment of the jurisdiction of the Supreme Court of the Urited States or
the inferior federal courts for the purpote of effecting changes in constitu-
tional law.

REPORT

Before the 97th Congress are more than a score of bills which would strip
from the original jurisdiction of the lower federal courts certain subject
areas involving controversial decisions of the Supreze Court of the United
States, notably abortion, school prayers, and busing. Enactment of such
legislation would require persons claiming rights under one or another of
these decisions to bring suit in state courts. Moreover, several of these
bills would deny the Supreme Court appellate jurisdiction to review the
decisions of the state courts with respect to those issues that could be
brought only in the state courts.

Sponsors of these bills-clearly avow that their purpose is to bring
about an altering of the constitutional interpretations that now prevail.
The belief is apparently that state courts, if given exclusive-power to
decide such suits without fear of Supreme Court review, will not follow
the precedents established in these areas by the Nation's highest Court.

The Committee recommends to the Association the adoption of this
resolution because of one overriding conviction: the necessity to protect
the integrity of the courts of this Nationi-federal and state, from mis-
directed legislative efforts to achieve something that can be done only
through constitutional amendment. The issue is not abortion; it is not
busing; it is not prayer in the public schools; it is not any of a number
of things that may occasion dissatisfaction with particular decisions.
We are sure that the Members of the Association have many various positions
on these substantive questions, as we do. But the real issue, the only
issue, Ii-whether, as a matter of policy and of constitutional peruisgibility,
this Nation is going to adopt a device whereby each time a decision of the
Supreme Court or a lower federal court offends a majority of both Houses
of Congfiss the jurisdiction of the federal courts to hear that issue will be
stripped away. We do not believe that is a system the Framers intended nor
one that we should strive to institute.

Supreme Court decisions interpreting the Constitution establish binding
precedents which are subject to alteration by the people through the process
of constitutional amendment. The Framers provided in Article V a eans of
changing the Constitution and deliberately made it difficult to achieve.
The "leaden-footed process of constitutional amendment," as Justice
Frankfurter called it, with the requirement of extraordinary majorities
in Congress and among the States, was designed to make syre that transient
majorities could not easily change our fundamental law. Are we to believe
that after constructing this formidable barrier to easy change, the Fra-
mers intentionally or inadvertently also put in place a system in which
simple majorities could bring about a rewriting of constitutional law?

The American Bar Association has long opposed efforts, from whatever
spectrum of the political scene, to alter constitutional interpretation
through means other than constitutional amendment. We stood in opposition
to the "Court-packing" plan of the late 1930's, which would have altered
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prevailing law by stacking the Court's membership. nore than thirty years
ago we called for the adoption of assurance that jurisdictional manipulation
would not and could not be used to work substantive changes in the Consti-
tution. In 1958, the Association opposed bills pending in Congress that
would have denied the Supreme Court review of decisions involving alleged
subversives in various fields. That policy is Association policy today
and the Committee calls on the Rouse to reaffirm it and extend it.

Central to this position Is recognition of the great power vhich Congress
possesses under the Constttution to structure and to allocate the jurisdiction
of the Supreme Court to hear appeals and the jurisdiction of the lover federal
courts - and of the limits on that power. Article III stipulates that the
High Court has appellate jurisdiction over practically the entire range of
federal judicial matters, subject to such "exceptions and regulations" as
Congress provides. Clearly, then, Congress may regulate how cases come to the
Court and could deny the Court appellate jurisdiction over some classes of
cases altogether, as in fact it has historically done. It could, for example,
make a lover federal court's decisions with respect to interpretation of the
tax laws or admiralty issues final.

Even greater Is Congress' power with respect to the lover federal courts.
The compromise at the Constitutional Convention was to create "one Supreme
Court" and to leave in legislative discretion whether and when to create
and to do away with any "inferior" federal courts. Some of the Framers wanted
constitutional assurance of lower courts, but the prevailing number thought
that Congress should be able to leave to state court adjudication matters
of national interest, subject to Supreme Court review. And to safeguard the
national interest and the integrity of constitutional rights, the Framers
wrote in Article VI, the "Supremacy Clause," the guarantee that the Consti-
tution, federal laws, and treaties would be the "supreme law of the land"
and that "the judges in every State shall be bound thereby, anything in
the Constitution or laws of any State to the contrary notwithstanding."
Moreover, the same Article requires state judges, as well as all other
state officers, to be bound by oath or affirmation to support the Consti-
tution of the United States.

Necessarily, it follows that If the Constitution empowers Congress to
provide or not to provide for lower federal courts, it empowers Congress to
vest in such lower federal courts that it creates all or only some of the
jurisdiction it could give and thus to allocate between state and federal
courts the judicial power of the Nation in such ways as it deems to serve

* the best interests of the States and the Nation. That has been the under-
standing from the beginning on which Congress has acted and the decisions
of the United States Supreme Court are consistent in affirming the correct-
mess of that understanding.

It is thus not with any reservations with respect to congressional
power generally that the Committee recommends this resolutions. Rather,
we are actuated by specific constitutional reservations, more substantial
as to Supreme Coart appellate jurisdiction than as to lower federal court
jurisdiction, and by what we believe to be compelling policy considerations
against the propriety and desirability of the bills now pending before
Congress.

Even were the constitutional considerations compellingly clear in favor
of the validity of these bills, as they are not, we would urge opposition.

First, if it is likely. as we by no means concede it Is, that the
meaning ascribed to a constitutional provision can be changed by the simple.
device of divesting jurisdiction from one set of courts and giving it to
another, then indeed we have a Constitution writ on sand and the integrity
of our amending process is eroded. it is central to our fundamental Charter
that ordinary legislation can'be changed through ordinary legislation and
the Constitution only through amendment. We should resoundingly reject
the counsel of those who tell us there is another way. Down that route
lie barely-hidden hazards to constitutional governance.

Second, to accept the explicit judgment of the sponsors of these bills
that shifting jurisdiction vill result in substantive change requires us
to dishonor the thousands of state judges who by oath and conscience are
bound to adhere to established precedent enunciated by the Supreme Court.
We do not doubt that the great majority of state judges will do their duty.
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Nonetheless, this legislation Is pernicious in concept even. if it does not
achieve its purpose.

It is bad because it suggests state judges will depart from their oaths.
It is bad because-it constitutes a congressional Invitation to them to depart
from their paths; it says to state judges that Congress believes some decisions
are so wrong they ought to be changed and those judges should do it. It Is
wrong because hundreds or thousands of state judges who are subject to
periodic elections will be put in peril. The same interest groups that
extract from an elected Congress jurisdictional alterations will demand
from elected state judiciaries that they accept the congressional invite-
tion to change. Federal judges are insulated from this and other pressures;
the Framers deliberately provided for independence to prevent just these
pressures. Congress should not subject state judges to often hard choices
between oath and career.

Finally, if most state judges honor their oaths, the status of the
objected-to constitutional decisions will be frozen in place. The Supreme
Court cannot hear such cases and perhaps overrule them or alter them in
any way. And as new fact sittiations arise, state court interpretations
will begin to create somewhat different rules which will vary from State
to State.

Third, either because of disagreement with the substance of these
decisions or because of electoral pressures, some state judges may indeed
accept the invitation of Congress and refuse to follow Supreme Court pre-
cedent. Because there would be no Supreme Court review, in those States
federal constitutional law would change and the Constitution would mean
something different from State to State. This result would be pernicious
because fundamental liberties - whether the ones which are the subjects
of these bills or others in the future if these succeed - will have been
altered in some States and depreciated in all because of he demonstra-
tion that, contrary to what we have always believed, constitutional rights
are subject to evanescent majority opinion. While the constitutional
rights at peril today may not be valued by some, those at peril tomorrow
may be freedom of speech, or just compensation for property taken for
public use, or the guarantee against impairment of the obligation of con-
tracts.

Even were Congress to adopt an approach, which is found in a few of
the pending bills, of depriving the lower federal courts of jurisdiction
and continuing Supreme Court review of state court decisions in those
areas, we believe that should be opposed as well. Basic to that effect
would be a conclusion that alteration of substantive law could still be
achieved which contains the same insult to state judges and the same
possible injury to them. Supreme Court review could always alleviate
some of the problem should some state judges depart from precedent,
but the High Court's caseload is such that it could insure adherence
to precedent only by taking aii-inordinate number of state cases in these
areas to the neglect of its many other functions in interpreting national
law.

Certainly, in the absence of Supreme Court review, the command of the
Supremacy Clause that the Constitution be the "supreme law of the land"
could become a nullity. Since the adoption of the Judiciary Act of 1789,
a constant feature of the history of federal court jurisdiction in this
country, upon which the Nation continues to depend, has been the review by
the United States Supreme Court of state court interpretations on questions
of federal constitutional law. If, as Justice Rolmes reminded us, a page
of history is worth a volume of logic, that singular fact stands as a
practically unanswerable argument against-jurisdictional legislation that
would remove Supreme Court review of state court interpretation of the
Constitution.

With regard to.the constitutional validity of these bills, the Committee
doubts that, with respect to the Supreme Court's appellate jurisdiction, they
can be sustained as proper *exceptions and regulations".and we have reserva-
tions about the bills' divestitures of lower federal court jurisdiction as
well. Numerous arguments have been addressed to the question, some based
on theories of the "essential functions* of the federal courts, some on equal
protection concepts governing the decision to restrict jurisdiction over cer-
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taln disfavored issues, but we believe the correct analysis to be grounded
upon what limits the Constitutior itself v'a-es upon congressional exercise
of any of its granted powers. The Constitution explicitly authorizes Congress
to make exceptions to the Supreme Court's appellate jurisdiction and implicitly
to determine what, if any, jurisdiction the lower federal courts are to have.
Proponents of these bills read these authorizations not only as if they are.
plenary powers but as if they are.completely unrestrained. But this cannot
be so. The Constitution authorizes Congress to regulate interstate commerce,
to tax, to spend money, to create a postal system. None of these powers
is conferred in language that then says, "but you cannot regulate commerce
to deny the right to transport political literature across state lines," or
"but you cannot bar from the mails newspapers that oppose the position of
the majority in Congress." Rather, these powers are conferred in the
manner in which Chief Justice Marshall described the commerce power in
Gibbons v. o ."This power, like all others vested in Congress, is
complete in itself, say be exercised to its utmost extent, and acknowledges
no limitations, other than are prescribed in the constitution."

Just so is the power to structure jurisdiction. It is complete in
itself, may be exercised to its utmost extent, and acknowledges no limi-
tations, other than are prescribed in the Constitution. And what ig pre-
scribed in the Constitution The First Amendment, the Fourth Amendment,
and the Fifth Amendment, and all the other limitations upon the powers
conferred on Congress in other parts of the Constitution obviously are
those limitations. They restrain the power of Congress to legislate
with respect to other constitutional provisions under granting clauses
which would appear on their face to be unlimited. To construe the con-
gressional power to structure jurisdiction the way the proponents would
construe it would be to make it the only power conferred on Congress
that is beyond the constraints of other provisions of the Constitution.
Obviously, this cannot be so.

Important to this issue is the fact that while the authorization to
Congress to structure the jurisdiction of the courts is contained in the
body of the Constitution adopted in 1789, the relevant limitations are
in the Bill of Rights, proposed and adopted in 1791, which are operative
as to all of Congress' powers conferred in the Constitution itself. Thus,
even if the Framers in the Convention did not conceive of the jurisdictional
powers being limited, although -it is likely they did, adoption of the Bill
of Rights did so limit them. Madison, we must remember, stated in the House
of Representatives on June 8, 1789, that the amendments he proposed would
not be "parchment barriers" to federal action, because "independent tribu-
nals of justice will consider themselves in a peculiar manner the guardians
of those rights."

No Supreme Court precedent stands in the way of this reading. The
HcCardle case (1869) Is of limited value, not only because it arose in
the context of post-Civil War radicalism, but because, as the Court
plainly stated, it did not bar all access to the Supreme Court but only
one avenue of appellate review. Within three years of KcCardle, the
Court in the Klein case (1872) held unconstitutional an attempted exer-
cise of congres-onal power over-its jurisdiction for the purpose of
nullifying the President's pardoning power. Certainly, McCardle lends
support to the proponents of these bills but far less support than they
pretend.

The only complexity that enters into the argument is that when Congress
removes from the jurisdiction of the federal courts an issue it does not by
that act alone violate one of the constitutional constraints. That is to
say, when it denies to the lower federal courts and to the Supreme Court
authority to hear a suit arising out of the institution of a prayer in the
public schools, it does not establish a religion. The establishment clause
is violated when some state or local authority Imposes a prayer requirement
and a state court refuses to follow Supreme Court precedent and to strike
down the imposition. But just as Congress could no Jt-elf-Vtoter the
establishment clause it cannot authorize the Statedso violate the' estab-
lishment clause. The authorization when acted on in the jurisdictional
context would violate the establishment clause and could not validly prevent
exercise of the Supreme Court's appellate jurisdiction to give a remedy for
the violation. The congressional jurisdiction provision would be void.
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We think it plain that the Constitution thus bars a manipulation of the
Supreme Court's appellate jurisdiction for the purpose of effecting substan-
tive changes in constitutional law. More difficult is resolution of the issue
vhen vhat Congress enacts takes from the federal and gives to the state courts
jurisdiction to entertain such suits subject to Supreme Court review. Theore-
tically, High Court review should prevent effectuation of the forbidden con-
stitutional change and save the statute. But it may be that the practical
difficulties of Supreme Court review do not allow for adequate protection
of constitutional rights under the circumstances. It may be that state
legislatures would restrict state court jurisdiction and powers to afford
adequate relief or to process cases that can be taken to the Supreme Court
with sufficient promptness to protect rights. It may be that other unfore-
seen situations arise. In that eventuality, can it be doubted that serious
constitutional questions would arise?

Because the policy considerations are so substantial and because the
constitutional propriety of these bills is open to such serious reservations,
we urge the House to adopt as the position of the Association a simple, forth-
right policy: to oppose the curtailment of the ju-.Isdiction of the federal
courts for the purpbse of effecting constitutional change that is properly
the province only of the amending process. Irrespective of the subject
involved and regardless of our individual beliefs with respect to any of
them, the overriding consideration is that we support the integrity and
independence of federal courts, whether we agree with particular decisions
or not, and that we support the integrity and Inviolability of the amending
process.

We ask reaffirmation of the principle that Elihu Root, leader of the
American bar, enunciated in 1912. "If the people of our country yield to
the impatience which would destroy the system that alone makes effective
these great impersonal rules and preserves our constitutional government,
rather than endure the temporary inconvenience of pursuing regulated methods
of changing the law, we shall not be reforming, we shall not be making
progress, but shall be exhibiting.., the lack of that- self-ont-ro, which
enables great bodies of men to abide the slow process' of orderlry-overn-
ment rather than to break down the barriers of order when they have struck
the impulse of the moment."

In Number 78 of The Federalist, Alexander Hamilton explained that federal
judges ha& been given the maximum degree oi independence and protection possible
because they had a critical function to perform. They must assure, he said,
that the limitations on legislative authority are enforced. "Limitations of
this kind can be preserved in practice no other way than through the medium
of the courts of justice, whose duty it must be to declare all acts contrary
to the- manifest tenor of the Constitution void. Without this, all the reser-
vations of particular rights or privileges would amount to nothing."

We do not believe the great rights set out in the First, Fourth, Fifth,
and other provisions of the Constitution "amount to nothing." We deem it
critical to their continued meaningfulness that these bills under consideration
and others like them be defeated.

Respectfully submitted

Richard R. Bostwick
W. Gibson Harris
Elaine R. Jones
Johnny H. Killian
Hon. Harry Phillips
Hon. H. Barefoot Sanders
Irving R. Segal
Benjamin L. Zelenko
Edward I. Cutler, Chairman

Auust 1981
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PREPARED STATwENT OF ROBERT C. EcKHARm

let us assume, arguerdo, that Congress could withdraw from the Federal

ourts the power to use a remedy to enforce a constitutional right, which remedy

they have found necessary in the expeditious protection of that right.

Let us admit, for the sake of argument, that Congress may leave in the

hands of the courts most experienced in dealing with federal law jurisdiction

to enunciate principles and declare that they be observed ,but take away juris-

diction to mandate the manner of their observance if such includesbussing. Let

us postulate that this may be done, improvident as it may be.

I think tampering with jurisdiction,a procedural tactic, to obtain a sub-

stantive result is a very serious matter indeed - one to be assiduously avoided.

But set that aside. Assume that it can be done so long as some judicial authority,

acting persuant to the oimands of federal law and the Constitution has

jurisdiction over the whole body of federal law.

You may distribute the judicial authority of the United States in a different

way than it is now distributed, but you may not thus diminish it. True, Congress

can diminish federal statutory law by repealing or amending it. But it cannot

repeal or amend Constitutional law.

That which gives the constitutional mndate teeth and sinew is part and
P

parcel of constitutional law. It must, under Article III be given to sre

judicial authority which acts pursuant tW lfcjeral law to apply and enforce it.

Article III, section 2 says that "The Judicial Power shall extend to

all cases, in Law and Equity, arising under this Constitution..." Article VI

provides that "This Constitution and the Laws of the United States which shall

be made in Persuance thereof, and all Treaties made... shall be the suprere law

of the land."

Thus the total judicial authority must be sarewhere assigned, and this

includes, not just a pious declaration of principles, but the process determined

necessary to put these principles in effect.

This bill mist be measured against these standards.

Would you agree with me so far?

If I am correct about this,the bill is unconstitutional, because, considered

with other federal law, it does not leave that power intact.

Under Title 28 U.S.C. Sec. 1441 it is provided that any civil action brought
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in a state court of which the district oourtsof the United States have original

jurisdiction maybe remNved to the district court of the United States. Cases

arising under federal laws pursuant to the Ccmmerce Clause,under 28 U.S.C.A. 1337,

and cases like the civil rights and school segregation cases arising under 28 U.S.C.A.

1343 are thus cases in which the district courts of the United States have original

jurisdiction. Thus, they are remvable under 28 U.S.C. 1441. Whether or not a

specific remedy available to the State court is allowed in the Federal court, the

fact that the matter was within the juriscli -tion of the Federal Court makes the

right to removal absolute. -

This point has been clearly decided in Avco Corp. v. Aero 735, 390 U.S. 557,

88 Sup. Ct. 1235 (1968). There the petitioner filed a suit in the State Court in

Tennessee to enjoin the union fran strikip.-rat petitioners plant in violation of a

no-strike clause. The union moved in the V'ederal District Court for removal of

the case, and remand was denied. The Federal Court granted the union's motion to

dissolve the injunction on grounds that the action arose under Section 301 of the

National Labor Relations Act and was controlled by a federal substantive law even

though it was brought in a state court. The Court held that it lacked general

equity power to grant the particular relief, injunction, because of the Norris

LaGuardia Act, but the "breadthor narrowness of the relief which may be

granted under federal law in Sec. 301 cases is a distinct question from whether the

Court has jurisdiction over the parties and the subject matter."

Therefore, if the East Bill were passed, because of the effect of the

removal statutes, no court would have jurisdiction to "issue any directive re-

quiring the assignment of transportation or transportation of any student to a

public eleowntary or secondary school operated by a state or local educational

agency for the purpose of altering the racial or ethnic composition of the student

body at that school" to close the school and transfer students elsewhere, or, in

certain other ways, bring about desegregation in the school district.

Under prior federal decisions, the courts have made these processes an

interraland necessary part of protecting minorities constitutional rights under

Brown v. Board of Education. If jurisdiction remained in the state courts, they

would be bound just like federal courts to enforce desegregation.

Even if a desegregation case were filed in a state court, enactment of the

East Bill would invite the defendants in every case to remove to federal court and

then move to dismiss.
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PREPARED STATEMENT OF-J. HAROLD FLANNERY

Mr. Chairman and members of the Committee: my name is

J. Harold Flannery and I am a practicing lawyer in Boston,

Massachusetts. I welcome and appreciate this opportunity to

speak with the subcommittee about this important proposed legis-

lation.

Perhaps a further word of introduction would be appropriate.

I served from 1958 until 1970 under two Democratic and two

Republican administrations as a trial attorney in the Civil Rights

Division of the United States Department of Justice, and during

the nineteen.-sixties I tried many school desegregation cases,

including the Government's first Northern one. Since that time

I have represented school boards, as well as private plaintiffs,

in school cases, and I have been a desegregation consultant to

various state boards of education, including Illinois, Massachu-

setts, Minnesota and Nevada, and to the Office for Civil Rights

of HEW. During the early nineteen-seventies I served as Deputy

Director of the Center for Law and Education at Harvard University.

I do not appear today on behalf of a client, so I have no

monetary ax to grind. Rather, it is my hope that my somewhat

broader-than-usual perspective on these important questions will

assist the Committee in its deliberations.*

S. 1647, as I read it, identifies various evils of federally

mandated public elementary and secondary school desegregation,

and it seeks to remedy them by eliminating the jurisdiction of

the lower federal courts to order such desegregation. I believe

that the bill is unconstitutional and unwise in a number of res-

pects, but I shall limit this presentation to three points: first,

this legislation would radically alter institutions that have

served us well, by and large, for almost 200 ye&rs; second,

whether it would accomplish its objective is questionable, but

* In preparing the following contnents I wish to acknowledge
the valuable assistance of my colleague, Jeffrey B. Abramson. I
have also had the benefit of a very thoughtful article, addressed
to other similar pending legislation, by Professor Laurence H. Tribe,
which is soon to appear in the Harvard Civil Rights-Civil Liberties
Law Review. Ultimately, of course, the views expressed herein are
my own.
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its unintended harmful effects would be inevitable; and third,

while these hearings may develop evidence supportive of the bill's

findings, I believe that they are largely unsupported now, and I

question whether any findings can support a near-denial of

Constitution-based rights by jurisdictional means. I shall re-

turn to this latter point, but I want.to underscore it here. The

bill is a paradox: in many cases, pupil reassignments are necessary

to constitutionally-required effective desegregation; therefore,

the-bill is unconstitutional to the extent that it defeats that

remedy where it is required, but where the bill yields to the

Constitution -- as it must if lesser remedies fail, it will be

an ineffective empty gesture. And the Congress that raises and

then disappoints the expectations of those who oppose busing,

which has happened in the past, will be viewed as cynical and

political in the pejorative sense.*

Supreme Court adjudications of rights and remedies that are

Constitution-based can be, and have been, overruled by the

process of amending the Constitution. The llth, 14th and 16th

Amendments (having to do, respectively, with suits by citizens of

one state against another state, the citizenship of sometime

slaves, and the federal income tax) are exemples of that process.

It is equally clear, however, that the Constitution is the

"supreme law" of the land and its provisions cannot be overruled

by a statute of the Congress. Moreover, it is also established

that the Fifth Amendment to the Constitution prohibits indirect,

as well as direct,. nullification of rights secured by the

Constitution. For example, a statute saying that no court shall

have jurisdiction to protect freedom of religion would be uncon-

stitutional as a nullification of the Ist Amendment, and many

authorities argue that it would also flout our traditional

separation of powers in a larger or more fundamental constitutional

sense.

I understand Senator East's bill to disapprove pupil reassign-
ment orders by the lower federal courts even where such reassignments
are necessary to remedy official segregation and its effects. The
bill does not quite say so, however, and if the bill merely forbids
reassignments for the purpose of_"racial balancing," it is redundant.

--Previous legislation and court decisions have established and con-
firmed that principle.



422

The original Brown derision held official public school

segregation to be unconstitutional. After more than a school

generation of unofficial but actual continued segregation, the

Supreme Court indicated in 1968, and then decided in 1971, that

actual desegregation, as practicable, is the constitutional right

of students -- and the constitutional obligation of school systems --

found to be illegally segregated. Therefore, any statute dealing

with school desegregation remedies may not deny or nullify,

directly or indirectly, the right of students to the remedy of

actual desegregation where it is constitutionally required.

The foregoing principles are the basis for my concern that

S. 1647 may be read by many to promise more than it can deliver,

and the disappointment among some who oppose mandatory desegrega-

tion may be bitter.

Perhaps because the drafters were cognizant of the problems,

a closer reading of the bill discloses that it will. impair or in-

convenience the enjoyment of the right in question, but it will

not deny or nullify it. The disapproved remedies -- pupil and

teacher reassignments, with or without transportation as prescribed

by local law -- will continue to be required by the courts of 50

states (plus, presumably, the Court of Appeals for the District

of Columbia) and the Supreme Court. And that brings me to my

second point: if the bill's constitutionality is defended on the

ground that only procedure, not substance, has been changed, the

principal effect will be to add new problems to the present ones.

The state courts will continue to hear and decide school

cases, subject to uniformizing Supreme Court review-(Just as at

present), and the lower federal courts will also continue to hear

and decide school cases, subject to Supreme Court review (just

as at present), except that one current remedy will henceforth

be federally available only from the Supreme Court. Whether the

lower federal courts should be, or constitutionally can be, re-

duced in one class of cases to rendering opinions that are largely

advisory is questionable, but the practical effect of the bill

will be to make routine and automatic Supreme Court review that

is already available to the litigants with the concurrence of the
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Court. The lower federal courts will presumably function as fact-

finding masters or magistrates, and the already-burdened Supreme

Court (which reversed the Court of Appeals in the Charlotte-

Mecklenburg case and reinstated the District Court's desegregation

order) will issue desegregation injunctions which, as matters now

stand, they consider only upon review. And if the lower courts

are truly without jurisdiction to evaluate pupil assignments and

reassignments, perhaps motions for desegregation plan modifications,

supplemental relief and other enforcement will be heard de novo

in the Supreme Court. At best, such disputes will apparently be

heard initially in the lower courts but remedially decided in the

Supreme Court.

Subparagraph (a)(3) of the bill, which appears to be addressed

to certain faculty and staff school-desegregation-case holdings

(without any underlying finding in Section 2), presents many of

the foregoing problems and adds new ones of its own. The obligation

of school authorities to operate systems that are wholly free from

official segregation and discrimination and their effects is a

constitutional one to which local contractual arrangements must

yield. Moreover, current federal statutes, including Titles VI and

VII of the Civil Rights Act of 1964, forbid faculty segregation

by contract or otherwise, and they require desegregative reassign-

ments where necessary to eliminate the racial identifiability of

schools. As noted above, a statute cannot amend the Constitution,

so that subsection -- while it will cause many of the jurisdictional

problems noted above -- will not insulate faculty contracts from

state and Supreme Court judicial review, nor is it likely to be

construed as an intended repeal of the federal and state laws ex-

plicitly forbidding employment discrimination.

For the foregoing reasons, I suggest again that the operative

provisions of the bill cannot be both constitutional and effective;

indeed, I believe that they wil prove, after some period of juris-

dictional turmoil, to be both ineffective and unconstitutional.

Before I turn to some brief thoughts about the legislative findings,

I want to call your attention to two ironies in the proposal that

I assume are unintended.
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School desegregation litigation in the South is largely,

although not entirely, by now.a page of history. Plans are in

effect (and the bill contains no provision for retroactive resegre-

gation), and if the bill does inhibit school desegregation cases

and remedies, its effect will be greater in the North, where most

of the litigation began after the Supreme Court's Denver decision

less than a decade ago. In that event, Senator Stennis's criticism

of the 1960's, that the Constitution was being applied to the South

but not to the North, will be sadly valid.

In addition, the balance of authority among the three

branches of our Government, which safeguards each branch from

encroachment by another, is delicate and fragile. To the extent

that this legislation is read as an assertion of constitutional

supremacy by the Congress in the Judiciary's traditional sphere,

I would remind the Congress, with complete deference and respect,

that the sword is two-edged if not three. In our own lifetimes

we have seen the federal courts turn back presidential efforts

to infringe upon the powers of the Congress by taking over steel

mills, impounding appropriated funds and resisting congressional

subpoenas. I do not suggest that you owe the federal courts a

favor; I do suggest that to distort our system of checks and

balances in order to address one troublesome issue would be a

dangerous and radical precedent.

Lastly, Section 2 of the bill sets forth a dozen legislative

findings critical of court-ordered desegregation, while seeming

to acknowledge as "compelling" the elimination of official school

segregation. I am not a social scientist, and as a lawyer I

respect fully the authority of the Congress to make legislative

findings. However, the bill's findings are flawed, I believe, in

two respects.

First, many courts in many cases have heard voluminous evidence

about segregation and desegregation and their causes and effects,

as have the various state legislatures and education departments

that have mandated desegregation as a goal of educational policy.

Opinions and points of view abound, but the hard evidence on a

number of these questions is thin and inconclusive. To take one
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example: many thoughtful persons oppose transporting elementary-

level children, yet there is substantial evidence that busing is

safer than walking, particularly for younger children. Similarly,

with respect to subparagraphs (2) and (6) of the findings, I believe

the record establishes that the courts have distinguished carefully

and conscientiously between official segregation and that which

is non-governmental, and that desegregation has improved the

quality of many children's education.

I do not claim to have conclusive evidence that contradicts

the bill's findings. Although no one I think can deny the harmful

effects to whites and blacks of hundreds of years of official

segregation and discrimination, the evidence about a decade or less

of desegregation is at most impressionistic, preliminary and

inconclusive. The early returns are beginning to come in, however,

and I urge that the Congress pause in making its findings at least

long enough to consider a very recent multi-volume, over-time

study of desegregation funded, according to the New York Times, by

the National Institute of Education and HEW's Office of Civil

Rights. That study, entitled "Assessment of Current Knowledge

About the Effectiveness of School Desegregation Strategies" and

administered by the Center for Education and Human Development

Policy at Vanderbi.lt University, seems on the basis of reports of

it that I have seen possibly to be at variance with some of this

bill's findings, and certainly at least to bring systematic new

light to these questions.

Second, Section 2 of the bill seems to make certain findings

of constitutional facts as well as educational facts or social

science policy. Many constitutional authorities have observed

that Brown v. Board of Education is a race case, not an education

case; and I take that to mean that the Court was not legislating

educational policy but deciding what our Constitution requires

about racial justice and public schools irrespective issues of

educational betterment. If that understanding is correct, then

any legislative findings contrary to that basic constitutional

equation are null or void.

Surely, the Congress could not validly find that state sub-

82-289 0-82-28



426
sides to church schools do not aid religion. Similarly, if

findings nine (9) through eleven (11) of the bill are read to

contradict the constitutional right of officially segregated students

to immediate desegregative reassignments (called by the Supreme

Court in the Charlotte case the "greatest possible degree of

actual desegregation"), they can be of no effect. Indeed, the

Supreme Court held as much about finding number ten (10) in a

companion to the Charlotte case (North Carolina Board of Education

v. Swann, 402 U.S. 43 (1971)).

For the foregoing reasons, I oppose the adoption of S. 1647.

-Senator EAST. We stand adjourned.
[Whereupon at 1:22 p.m., the subcommittee recessed, to recon-

vene at the call of the Chair.]



COURT-ORDERED SCHOOL BUSING

FRIDAY, OCTOBER 16, 1981

U.S. SENATE,
SUBCOMMrITEE ON THE SEPARATION OF POWERS,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2228, Dirksen Senate Office Building, Hon. John P. East (chairman
of the subcommittee) presiding.

Present: Senators Baucus, and Heflin.
Also present: Senators Roth and Helms.
Staff present: Dr. James McClellan, chief counsel and staff direc-

tor; James Sullivan, Craig Stern, amd Grover Rees III, counsels;
Debra Freshwater, chief clerk; Sharon Sheets, research assistant;
and Ken Kay, minority staff director.

OPENING STATEMENT OF SENATOR JOHN P. EAST
Senator EAST. I would like to call this session of the Separation

of Powers Subcommittee to order, please, and welcome our guests,
visitors, and members of the media.

I would like to make just a very brief opening comment; and
then my distinguished colleague here, Senator Baucus, would like
to do likewise. Then we will turn to our witnesses this morning,
including two of our distinguished colleagues from the U.S. Senate,
Senator Roth of Delaware and Senator Helms of North Carolina.

Just to review briefly what we have been doing in these hear-
ings, the fundamental piece of legislation under consideration is S.
1647.1

We held hearings on September 30 dealing with the impact upon
education and upon the community as far as mandatory busing by
the- lower Federal courts is concerned. On October 1, we discussed
the constitutional and statutory implications of S. 1647.

Today is our final day of hearings. We will be taking up a
number of dimensions of this problem here, with a diversity of
perspectives, which diversity.I think will give us some additional
insight into the nature of this problem. We hope this diversity of
perspectives will point us in the right direction or at least tell us
the various things we would have to consider in any final piece of
legislation.

I ackiiowledge at the outset of these hearings that we appreciate
this is a very divisive issue and an issue over which reasonable and

'The language of bill S. 1647 was subsequently reintroduced by Senator Helms as bill S. 1743.
S. 1743 n went over to the calendar under rule 14. 5. 1743 and related bills can be found in
the appendix.

(427)
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fair minds can disagree. I will say, as chairman of this subcommit-
tee and as a member of the Judiciary Committee, there is a lot of
interest in this particular matter; and the U.S. Congress, and the
Senate in particular now, cannot escape grappling with it, however
much some might wish that we could simply lay it aside and leave
it untouched.

We do hope to deal with it in as responsible and comprehensive a
way as we can and ultimately let the will of the U.S. Senate and
ultimately the U.S. Congress work its way.

I do again welcome our colleagues and guests this morning and
turn the floor over to our very distinguished colleague and ranking
minority member of the subcommittee, Senator Max Baucus of
Montana.

STATEMENT OF SENATOR MAX BAUCUS
Senator BAUCUS. Thank you, Mr. Chairman. -
Mr. Chairman, today we conclude our hearings on legislation to

prohibit the Federal courts from issuing busing orders.
I continue to remain convinced that the issue before this subcom-

mittee is not the merits of busing; rather, the issue is whether
Congress can or should prevent a court from issuing a busing order
where that is the only way that the affected individuals can have
their constitutional rights vindicated. That, I believe, is the real
issue that this bill presents.

I remain convinced that the Congress has a role to play in
fashioning judicial remedies, including the remedy of busing. But I
do not believe that Congress has the power to preclude the use of a
remedy if that is the only remedy that will insure an individual his
or her constitutional rights.

This morning we will hear from Assistant Attorney General
Reynolds of the civil division. I look forward to his testimony, and I
am hopeful that he, on behalf of the Department, will assist us in
determining the wisdom and the constitutionality of the bill before
us.

In addition, this bill presents us with 11 proposed findings on the
state of the law and the effects of busing. I continue to believe it is
essential that this subcommittee only approve those findings that
are substantiated by a preponderance of the evidence.

In order to make that determination, we are-privileged today to
have a number of witnesses who can present us with their first-
hand testimony on the impact of desegregation in their communi-
ties.

We will be hearing about the experiences of Charlotte, N.C.;
Wilmington, Del.; Louisville, Ky.; Seattle, Wash.; Little Rock, Ark.;
and several other major American cities. I look forward very much
to the testimony, and I know it will be helpful in determining the
accuracy of the proposed findings in the bill.

In conclusion, at the end of today's hearings the subcommittee
will have devoted 4 full days of hearings to this bill, including the
testimony of nearly 30 witnesses. I want to compliment you, Mr.
Chairman, on the thorough and exhaustive way in which you have
handled these hearings. You have been more than willing to in-
clude on the panel witnesses from all sides of this issue, and I want
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to thank you personally for the open and even handed manner in
which you have conducted these hearings.

Senator EAST. Thank you very much, Senator, for those kind
words.

I would like to underscore to all witnesses the time constraints
under which we are working. Senator Baucus is in a position where
he must leave at 12:30, which is the timeframe in which we are
operating.

We intend to allow all witnesses to be heard, but so that no one
will be shortchanged I would like to remind everyone of the time
constraints we have and would urge them to summarize their
remarks orally, appreciating that their written remarks will be a
part of the record and it will be a summarization of their positions
that will be most helpful for us, allowing us time to come back in a
question-and-answer dialog format.

I do welcome this morning our two distinguished colleagues from
the U.S. Senate, the Honorable William Roth, Senator from Dela-
ware; and the Honorable Jesse Helms, Senator from North Caroli-
na.

Of- course we are delighted to have here a distinguished North
Carolinian, the Honorable James B. McMillan, Judge, U.S. District
Court, Charlotte, N.C.

So we have two North Carolinians, which gets us off to a very
good start, and one very distinguished Senator from Delaware.

Senator Roth, if you will proceed, we will see where all of this
comes out.

STATEMENT OF HON. WILLIAM V. ROTH, JIL, A U.S. SENATOR,
FROM THE STATE OF DELAWARE

Senator ROTH. Thank you, Mr. Chairman and Senator Baucus. I
am pleased to have this opportunity to appear here to participate
in your subcommittee's hearings regarding court-ordered busing
and legislation which seeks to address this issue.

As you are aware, the busing controversy has embroiled my
State for a number of years. For a number of years, my distin-
guished colleague, who is now the ranking minority member of the
Judiciary Committee, Senator Biden, and I have sought legislative
action by Congress to extinguish the fires df controversy which
raged over busing at a cost of wasteful energy expended both in a
literal and emotional sense and return the focus of attention to the
true matter of concern, which is to provide equal educational op-
portunity and quality education for our children. I am pleased to
note the efforts of your subcommittee to accomplish this objective
and am hopeful that we will see legislation enacted in this Con-
gress as a result of these efforts.

Today I would like to address my remarks to the legislation
which has been introduced, S. 1647, the Neighborhood. School
Transportation Relief Act of 1981, to insure equal protection of the
laws as guaranteed by the 14th amendment to the Constitution of
the United States and to deny the jurisdiction of the inferior Feder-
al courts to order the assignment or transportation of students for
the purpose of alterin , the racial or ethnic balance of the schools.

I believe that it is clear that Congress has the authority to enact
this legislation from the history and precedents under article III
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which have to do with the creation of the lower Federal courts and
the determination of their jurisdiction.

SPONSORED EARLIER LEGISLATION

In fact, I sponsored legislation in 1976, the thrust of which was
in line with the legislative vehicle under consideration today. At
the Constitutional Convention the framers rejected a proposal that
would have required Congress to establish a Federal tribunal infe-
rior to the Supreme Court. Instead, the convention adopted the
present provision of giving Congress discretion with respect to cre-
ation of the lower Federal courts. While Congress in the Judiciary
Act of 1789 created the lower courts, it did not vest them with all
the jurisdiction they might have received under article III.

For example, it did not confer Federal question jurisdiction-that
is, cases involving the Constitution, treaties, and laws of the United
States-until 1875; and then it was coupled with jurisdictional
amount limitations so that claims involving amounts below a cer-
tain value had to be brought in State court. Moreover, the practice
from the beginning has been to make Federal court jurisdiction
concurrent with that of State courts. As Justice Frankfurter stated
in Brown v. Gerdes-321 U.S. 178, 188, 1944-concurring, "Since
1789, right derived from Federal law could be enforced in State
courts unless Congress confined their enforcement to Federal
court."

It is also my opinion that in limiting Federal court jurisdiction in
the manner of prohibiting the assignment or transportation of
students on the basis of race, the legislation in no way removes any
constitutionally vested right but instead reaffirms the constitution-
al principle established in Brown, which was simply that no State
may compel separation of the races in the public schools. In other
words, the State may not, on the basis of a child's race or color,
designate where he is to attend school.

I believe I can say that there is a universal agreement and
support for the decision handed down in Brown. In Brown desegre-
gation means the assignment of students to public schools without
regard to their race. Congress itself accepted this definition in
section 401 of the Civil Rights Act of 1964.

The erosion of this principle with the reliance on busing as a
desegregation technique has resulted in a complete practical rever-
sal of the right of neutral assignment to the point where assign-
ment of students on the basis of race is mandated. This defies all

lThat this result was hardly contemplated by the Court in 1954
and 1955 when the Brown decisions were announced can be seen in
this quote from one of the petitioners' briefs:

The negro children before the Court in these cases are entitled to public educationon a nongregated basis. The only way. the relief can be meaningful to them is to
abolish the policy of u race as a criterion for assignment of students. Thus, the
only effective decree would be one which would enjoin the use in the assignment of
any pupils in the school districts involved.

The author of this statement, the lead counsel for petitioners in
the case, was Thurgood Marshall. It was a memorandum brief for
petitioners filed May 6, 1955, pages 10 and 11.
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Furthermore, S. 1647 allows for other adequate remedies to be
left to the inferior Federal courts and retains the court's authority
to issue any orders or injunctions prohibiting unconstitutional
State action that purposefully excludes minorities from schools or
otherwise segregates the schools.

REMEDIAL ALTERNATIVES LISTED

These other remedial alternatives, which include magnet schools,
voluntary transfer plans, equal funding, ancillary relief, among
others, are also consistent with the guidelines established by the
court in the Brown II decision in order to effectuate the desegrega-
tion of public education.

Given the aforementioned, I believe that legislation can and
should be enacted by Congress which will put an end to the forced
busing of our school children. It is essential that Congress reaffirm
the decision of the Brown case and get to the matter at hand,
which is to provide an educational solution instead of the forced
social integration policy which the courts have repeatedly foisted
upon the public.

I would ask what educational objectives are served by busing and
would answer my own question in part by submitting that racial
composition and numerical balances do nothing to enhance educa-
tional opportunity and quality education for our children.

Mr. Chairman, before I complete my testimony today I would
like to raise one concern of mine in relation to S. 1647. This
concern is that there is no express provision for retroactivity. With-
out specific language which addresses existing orders, I fear that
the prospective nature of legislation would preclude the considera-
tion of areas where existing orders are in effect. This of course is of
particular concern for our situation in Delaware. I would not sup-
port legislation which does not provide relief to Delaware and
other States which are under current busing orders and which
remain "open" on the docket of the trial court.

On this point, I am submitting an informal opinion from the
office of the attorney general of the State of Delaware. Hence it is
important that your subcommittee adopt language that will insure
the legislation applies to all school districts, retroactively or pro-
spectively.

I would also urge the subcommittee to adopt language that will
terminate the courts' jurisdiction after a fixed number of years.
Too many courts retain jurisdiction indefinitely, when the public
policy should be to return control of schools to local authorities and

* parents as rapidly as possible.
Mr. Chairman, I compliment you for holding these hearings and

addressing the problem of busing. I restate that busing is a bank-
rupt policy that does not have the support of parents, black or
white. Again, I thank you for the opportunity of being here today
and look forward to working with you to resolve the problem of
court-ordered busing.

[Material referred to above follows:]
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STATE OF DELAWARE

DEPARTMENT OF JUSTICE
STATE OFFICE BUILDING

8 , . 120 N. FRENCH STREET, 8TH FLOOR Ditit DIAL:
WILMINGTON, DELAWARE 1901

571-2524

October 14, 1981

Honorable William V. Roth, Jr.
United States Senator
3021 J. Caleb Boggs Federal Building
Wilmington, Delaware 19801

Re: Applicability of Proposed Federal Pupil
Assignment and Transportation Legislation

Dear Senator Roth:

In recent correspondence, you have asked Attorney General
Richard S. Gebelein what impact, if any, two proposed pieces
of federal legislation would have on the status of elementary
and secondary desegregation in northern Delaware. The State
Solicitor has asked me to concentrate on this matter. I have
served as general counsel to the State Board of Education for
three years.

You originally forwarded two pieces of legislation to
Mr. Gebelein's office. One piece indicates its introduction
by Senator Hatch; the other by Senator East. During recent
conversations with Mr. Hayward of your staff, we have been
advised to focus our attention on Senator East's bill. A copy
of the bill is attached for your reference. Specifically, you
have asked what effect, if any, the East bill would have on
the judicially decreed desegregation remedy presently extant
in northern New Castle County, Delaware. This is our re-
sponse.*

Before discussing the relative inapplicability of the
East bill to Delaware, it is important to distinguish the
different types of de jur desegregation litigation. The
law suits are broken out ere depending on their status in
the federal courts.

The first category of de jure desegregation cases are
those which have been fully litigated and are not closed.
By that is meant that a federal court has found a constitu-
tional violation and has imposed a "remedy" (often including
new transportation and attendance patterns.) By the term
14'closed" is also meant that all appeals have been exhausted
and the District Court has now removed the case from the
active docket of the particular jurisdiction.

The second category of de jure cases are those which
have been fully litigated,_appeals have been exhausted, but
which remain -"open" on the docket of the trial court. Some
District Courts have sua sponte left de jure desegregation

*This correspondence does not necessarily reflect the opinion
of the Attorney General or the State Board of Education.
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cases open on their dockets for the purpose of monitoring
the "remedy" which has been imposed. Other federal courts
have kept such cases open at the urging of prevailing plain-
tiffs. Delaware falls into this second category. Judge
Schwartz has determined to continue jurisdiction over deseg-
regation in northern Delaware until a "unitary system" of
schools has been achieved.

I will return to Delaware and the East bill below.
However, in order to be complete, the remaining types of
de jure cases ought to be described. The third type of
case is that in which a constitutional Fourteenth Amendment
violation has been found but the court has not yet deter-
mined what type of remedy should be imposed to undo the
constitutional wrong and how far-reaching that remedy should
be.

The fourth type of case is that in which a complaint
has been filed, but the court has found neither a constitu-
tional violation nor a remedy at the time of passage of any
new federal legislation. Finally, a fifth type of case is
prospective in nature only. In other words, no formal com-
plaint has yet been filed with any court.

The operative provisions of the East bill suggest that
it could only effectively impact on the third, fourth and
fifth types of de Jure cases described above. It speaks
in terms of future jurisdictional matters and makes no
provision for reviewing, amending, reversing or otherwise
altering "remedy" orders which have been put in place and
from which appeals have been exhausted. East Bill at S2282(a).
Further, it would be legally impossible to simply add lang-
uage to the East bill which would retroactively void the
jurisdiction that courts have exercised for the past ten
years during which the most controversial remedy decrees
have been handed down by the federal courts.

The problem is thus one of bringing the thrust of the
East bill's proposed Congressional findings and purposes
to bear on the first two categories of de jure cases dis-
cussed above. Specifically, Delaware's interest in any
legislation such as the bills of Senators East and Hatch
is to see that cases still open for any reason on the
docket of the relevant court are fully reopened and recon-
sidered pursuant to new legislative standards.

The bill of Senator Hatch makes some provision for
cases such as the Evans case in Delaware. Section 6 of
the Hatch bill permits any individual, school board, or
school authority to seek judicial relief from any pupil
assignment or transportation remedy order handed down prior
to the effective date of the legislation. The court must
make five findings* based on clear and convincing evidence.
If the court is unable to make the five findings required
in the Hatch bill, persons seeking relief would apparently
be entitled to relief consistent with other provisions in
the Hatch legislation. Those provisions-prohibit orders

*!%e five findings are as follows:
1. School closings, boundaries and other acts of governments

have caused and will continue to cause pupils to be ex-
cluded based on race.

2. Circumstances have not changed since the original order
was issued.

3. No other remedy would preclude the de jure segregation.
4. The original order was limited only to those pupil assign-

ments and transportation arrangements which were necessary
to eliminate the de Jure segregation.

5. The "economic, social and educational' benefits of the
original remedy order outweigh the economic, social and
educational costs.
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requiring the assignment or transportation of pupils based
on race, color or national origin.

The East bill clearly needs similar language in order
to be made applicable to desegregation in northern Delaware.'
Without an effective "reopener" clause, those areas through-
out the country.which labor under outstanding remedy decrees
will be required to continue to do so.

Assuming arguendo that the five separate findings
required in the Hatch bill or other similar findings were
required to be made by the federal court in Delaware,* it
would appear that a petitioner would have a fair opportunity
to prevail. A new court vested with jurisdiction to make
the findings would have the opportunity to take a fresh look
at whether the original alleged constitutional violation
was a deliberate, dejure act of segregation. A new court
would also be vesteTdith the authority to determine
whether the original remedy went beyond what was necessary
to right the constitutional wrong. Some observers of the
Evans case have urged that these two crucial determinations
S-e re-examined. A new judicial review would also be re-
quired to balance economic, social and educational benefits
of the remedy versus its costs. A balance of those factors
in the Delaware situation by a neutral fact-finder would
be of interest.

This is not to suggest that Senator Hatch has developed
the best possible scheme by which prior remedy orders should
be reconsidered. His bill, however, more aptly addresses
the Delaware situation than the East legislation. In essence,
for any bill to impact on the Delaware case, it must contain
language which mandates that cases be reopened, remedies be
reviewed, and changing circumstances be closely examined.
Actual impact would likely not be had in Delaware until
any legislation such as that discussed here were tested in
the courts. Constitutional challenges to new legislation
in this area appear inevitable.

I hope that this letter is of some assistance to you.
I would be happy to answer any questions you have concerning
this correspondence. If I may assist in any drafting which
you deem appropriate, please do not hesitate to contact me.

Sincerely,

1 Yger A. Akin
puty Attorney General

cc: Richard S. Gebelein, Attorney General

Encl.

*The Hatch bill would vest jurisdiction for the new hearing in
any federal court. Consideration should be given in new legis-
lation to placing jurisdiction in a court other than that which
handed down the original remedial decree. Perhaps the three-
judge federal court statute could be amended to add this juris-
diction where a de jure remedy was imposed by a single judge.

(Editor's Note: The October 14, 1981 letter from the Deputy

Attorney General of Delaware addresses the text of S. 1647

(the East Bill) before changes were made in the markup of the

Separation of Powers Subcommittee on November 17, 1981.J
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Senator Roth, as I understand- your schedule this morning, you
need to leave promptly?

Senator RaTH. That is correct, Mr. Chairman.
Senator EAzr. So you cannot stay for questions then?
Senator Rtm. Not at this time. I would be happy to answer

them in writing.
Senator EAST. Fine. Thank you, we thank you for coming.

-- Senator -Ro . Thank you, Mr. Chairman.
[The prepared statement of Senator Roth follows:]

PREPARED STATEM OF SENATOR ROH

Mr. Chairman, I appreciate the opportunity to appear here to participate in your
subcommittee's hearings regarding court ordered busing and legislation which seeks
to address this issue.

As you are aware the busing controversy has embroiled my State for a number of
years. For a number of years my distinguished colleague who is now the ranking
minority member of the Judiciary Committee, Senator Biden, and I have sought
legislative action by Congress to extinguish the fires of controversy which raged
over busing at a cost of wasted energy expended both in a literal and emotional
sense and return the focus of attention to the true matter of concern which is to
provide equal educational opportunity and quality education for our children. I am
pleased to note the efforts of your subcommittee to accomplish this objective and am

hopeful that we will see legislation enacted in this Congress as a result of these
efforts.

Today, I would like to address my remarks to-the le islation which has been
introduced, S. -1647, the Neighborhood School Transportation Relief Act of 1981, to
insure equal protection of the laws as guaranteed by the fourteenth amendment to
the Constitution of the United States and to deny the jurisdiction of the inferior
Federal courts to order the assignment or trans rtation of students for the purpose
of altering the racial or ethnic balance of the schools:

I believe that it is clear that Congress has the authority to enact this legislation
from the history and precedents under article III which have to do with the creation
of the lower Federal courts and the determination of their jurisdiction. In fact, I
sponsored legislation in 1976, the thrust of which was in line with the legislative
vehicle under consideration today. At the Constitutional Convention, the fiamers
rejected a proposal that would have required Congress to establish a Federal tribu-
nal inferior- to the Supreme Court. Instead, the Convention adopted the present
provision of giving Congress discretion with respect to creation of the lower Federal
courts. And while Congress in the Judiciary Act of 1789 created the lower courts, it
did not vest them with all the jurisdiction they might have received under article
m. For example, it did not confer "Federal question" jurisdiction-that is cases
involving the Constitution, treaties, and laws of the United States until 1875, and
then it was coupled with jurisdictional amount limitations so that claims involving
amounts below a certain value had to be brought in State court. Moreover, the
practice from the beginning has been to make Federal court jurisdiction concurrent
with that of State courts. As Justice Frankfurter stated in Brown v. Gerdes, 321 U.S.
178, 188 (1944) concurring:" Since 1789, right derived from Federal law could be
enforced in State courts unless Congress confined their enforcement to Federal
court."

It is also my opinion that in limiting Federal court jurisdiction in the manner of
prohibiting the assignment or transportation of students on the basis of race, the
legislation in no way removes any constitutionally vested right, but instead reaf-
firms the constitutional principal established in Brown which was simply that no
State may compel separation of the races in the public schools. In other words, the
State, may not, on the basis of a child's race or color, designate where he is to
attend school. I believe I can say that there is universal agreement and support for
the decision handed down in Brown. In Brown desegregation means the assignment
of students to public schools without regard to their race: Congress itself accepted
this definition in section 401 of the Civil Rights Act of 1964. The erosion of this
principle with the reliance on busing as a desegregtion technique has resulted in a
complete practical reversal of the right of neutral assignment to the point where
assignment of students on the basis of race is mandated: This defies all logic. That
this result was hardly contemplated by the Court in 1954 and 1955 when the Brown
decisions were announced can be seen in this quote from one of the petitioners'
briefs "'The Negro children before the Court in these cases are entitled to public
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education on a non-segregated basis. The only way the relief can be meaningful to
them is to abolish the policy of using race as a criterion for assignment of students.
Thus, the only effective decree would be one which would enjoin the use in the
assignment of any pupils in the school districts involved." The author of this
statement, the lead counsel for petitioners in the case was Thurgood Marshall.
(Memorandum brief for petitioners filed May 6, 1955 at pages 10-11).

Furthermore, S. 1647 allows for other adequate remedies to be left to the inferior
Federal courts and retains the Court's authority to issue any orders or injunctions
prohibiting unconstitutional State action that purposefully excludes minorities from
schools or otherwise segregated the schools. These other remedial alternatives
which include magnet schools, voluntary transfer plans, equal funding, ancilliary
relief, among others, are also consistent with the guidelines established by the Court
in the Brown H decision, in order to effectuate the desegregation of public educa-
tion.

Given the aforementioned, I believe that legislation can and should be enacted by
Congress which will put-an end to the forced busing of our school children. It is
essential that Congress reaffirm the decision of the Brown case and get to the
matter at hand which is to provide an educational solution instead of the forced
social integration policy which the courts have repeatedly foisted upon the public. I
would ask what educational objectives are served by busing and would answer my
own question in part by submitting that racial composition and numerical balances
do nothing to enhance educational opportunity and quality education for our chil-
dren.

Mr. Chairman, before I complete m testimony today, I would like to raise one
concern of mine in relation to S. 164. This concern is that there is no express
provision for retroactivity. Without specific language which addresses existing
orders, I fear that the prospective nature of legislation would preclude the consider-
ation of areas where existing orders are in effect. This, of course, is of particular
concern for our situation in Delaware.

I would not support legislation which does not provide relief to Delaware and
other States which are under current busing orders and which remain "open"f on
the docket of the trial court. On this point, I am submitting an informal opinion
from the office of the attorney general of the State of Delaware. Hence, it is

. important that your subcommittee adopt language that will insure the legislation
applies to all school districts, retroactively or prospectively. I would also urge the
committee to adopt language that will terminate the Courts' jurisdiction after a
fixed number of years. Too many courts retain jurisdiction indefinitely, when the
public policy should be to return control of schools to-local authorities and parents
as rapidly as possible. %

Mr. Chairman, I compliment you for holding these hearings and addressing the
problem of busing. I restate that busing is a bankrupt policy that does not have the
support of parents, black or white.

Agam, I thank you for the opportunity to appear today and look forward to
working with you to resolve the problem of court ordered busing in all school
districts.

Senator EAST. Senator Helms?

STATEMENT OF HON. JESSE HELMS, A U.S. SENATOR FROM
THE STATE OF NORTH CAROLINA

Senator HELMS. Mr. Chairman and distinguished members of the
subcommittee, I am grateful for the privilege and opportunity to
appear this morning to offer my comments on a subject that has
been of great concern to me for many years and, in fact, to the vast
maority of the American people. If there is any doubt about that,
look at the polls. Forced busing has had a devastating impact on
the people of my State of all races and has adversely affected our
Nation as a whole.

Let me quote a pretty good constitutional lawyer for whom I
have the greatest respect, a former colleague of many of us. His
name is Sam J; Ervin, Jr. Senator Ervin said:

I can think of no group of people who have stood in greater need of relief from
Government tyranny than the thousands of innocent little schoolchildren who are
being bused to schools many miles away from their neighborhoods in order to
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satisfy the social theories of Federal bureaucrats and to comply with constitutional-
ly unsound Federal court orders.

Mr. Chairman, any way you turn it, busing is a bad proposition
when it is imposed with Government force. The economic cost of
forced busing has been astronomically high, but the human cost in
terms of the anguish of both parents and schoolchildren all across
this land, irrespective of geography, has been equally high.

MISCONCEPTIONS, UNTESTED HYPOTHESES UNDERUE BUSING THEORY

The practice of forced busing which has been imposed on our
people originated in the main from a notion that social engineering
techniques could remedy assumed problems. The practice was
based upon a number of misconceptions and untested hypotheses
which almost two decades ago the great majority of the American
people knew intuitively, -if the social engineers did not, was simply
against commonsense.

In 1966 Prof. James Coleman prepared a report entitled "Equali-
ty of Education Opportunity." This report concluded that forced
integration of schools would automatically improve the educational
achievement of black children. The report became the illusory
intellectual foundation for many of the HEW-ordered and court-
ordered busing programs throughout this Nation. A decade later,
after intensive research and analysis on the effects of forced
busing, this very same Professor Coleman concluded a second
report, which he called "School Desegregation and City-Suburban
Relations."

Mr. Chairman, the findings in Professor Coleman's report-and
bear in mind, he had been very much in favor of forced busing at
the outset-refuted the assumptions and the untested hypotheses
which led to the tragic practice of forced busing in the first place.

Who can say that Sam Ervin was wrong? Certainly this Senator
from North Carolina does not.

In his second report, Professor Coleman concluded that the major
assumptions about segregation and integration "have finally been
shown to be incorrect." This was the man, Mr. Chairman, who 10
years earlier had advocated forced busing. Professor Coleman con-
cluded in this fashion: "First, that eliminating unconstitutional'official' segregation through the courts will not eliminate most of
the segregation that these areas exhibit; second, that integration
would not automatically improve educational achievement of black
children; and, third, that busing orders would not create instant
racial balance."

Those are not my words, Mr. Chairman. Those are the words of
Professor Coleman whose conclusions 10 years earlier had been
diametrically opposite. He learned a little bit in a decade, and I
pray that some of those who would continue to impose forced
busing will now learn a little bit. Professor Coleman also conclud-
ed, and I am quoting him again: "There are extensive losses of
white students from large central cities when deseregation occurs
in those cities." It was just as certain to happen, Mr Chaian, as
the night following the day.

Mr. Chairman, forced busing has cost the taxpayers -of this land
enormous sums of unnecessary dollars. With the subcommittee's
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indulgence, let me offer some examples from the State of North
Carolina to illustrate the extent of the waste involved in forced
busing. Needless to say, gasoline consumption involved in this
forced busing tragedy is substantial. Based on a study of gasoline
use for busing in several of the major metropolitan areas in the
State of North Carolina, the hard statistics reveal that the use of
gasoline has more than doubled wherever widespread busing has
been introduced under pressure from HEW guidelines or court
orders. Charlotte-Mecklenburg, the largest city in my State-the
Charlotte-Mecklenburg school system used 478,343 gallons of gaso-
line in 1968-69 to travel 1,908,841 miles. That was in the 1968-69
school year, I would emphasize.

ENORMOUS COST INVOLVED

In April 1971 the Supreme Court affirmed a busing plan in the
case known as Swann v. Charlotte-Mecklenburg County Board of
Education. What happened, Mr. Chairman? In 1971-72 Charlotte-
Mecklenburg used 865,733 gallons of gasoline to travel 3,914,215
miles. In the 1977-78 school year Charlotte-Mecklenburg used
1,119,956 gallons to travel 5,954,587 miles. The following year,
1979-80, Charlotte-Mecklenb.urg used 1,248,108 gallons to travel
6,355,638 miles. In the most recent figures I have, for the year
1980-81, Charlotte Mecklenburg used approximately 1,312,071 gal-
lons to travel approximately 6,660,762 miles.

This is one county in one State. Compare that figure, if you will,
Mr. Chairman and members of the subcommittee, with preforced
busing-478,343 gallons of gasoline to travel 1,908,841 miles.

But this is not the whole story-by any means. These figures do
not, for example, include the miles traveled nor the gas consumed
by the 50 additional service vehicles used to bus a substantial
number of students. The cost of gasoline alone to taxpayers rose
from $47,488 in 1969-70, to $456,718 in 1978-79, to $1,044,889 in
1979-80, to about $1,438,456 in 1980-81. Of course the cost of gaso-
line has increased, but it has not increased thirtyfold. But the cost
of operating these buses for gasoline alone, Mr. Chairman, has
increased almost thirtyfold since forced busing began in that
county.

I might mention that one of the Charlotte newspapers reported
that one child was bused from one end of the county to the other
alone in the vehicle to satisfy the whim and caprice of HEW and
the Federal court. He had a private chauffeur and a private vehicle
to drive him from one end of the county to the other. If that makes
sense to this subcommittee, I want you to explain it to me. More
figures-I hate to burden the subcommittee with them, but I think
it is essential to look at them.

In the year 1969-70 my home town, the city of Raleigh, and
Wake County, used 332,855 gallons of gasoline to travel 1,676,925
miles. That was 1969-70, I would emphasize. In 1977-78, 999,123
gallons were used to travel 4,532,095 miles. The following year,
1979-80 school year, 1,112,896 gallons were used to travel 5,283,487
miles. I have the figures all the way up to date, but I will not
burden the subcommittee with a recitation of them. I am going to
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ask the unanimous consent of this distinguished subcommittee that
a complete text of my statement be included in the record.

Winston-Salem, another excellent community, one of our larger
cities, in 1969-70, Mr. Chairman, used 305,307 gallons of gasoline
for its buses to travel 1,239,300 miles. In the 1977-78 school year,
865,757 gallons, compared with that 305,307 gallons in 1969-70,
were used to travel 4,480,991 miles compared to that 1,239,300
miles that I referred to in 1969-70.

Greensboro-in 1970-71 Greensboro buses used 131,817 gallons of
gasoline to travel 593,176 miles. In the 1977-78 school year, Mr.

chairman, 847,293 gallons were used to travel 4,100,110 miles.
Mr. Chairman, you may say why is the Senator from North

Carolina using somany precise figures. I do it to emphasize the
point that these are the exact figures as supplied to me by the
school districts involved. There are obviously innumerable addition-
al expenses above the cost of gasoline-money involving the tax
funds of the working people who in poll after poll after poll have
said, "We don't want it; stop it; you are ruining our schools; you
are depriving us of our right to send our children to a school
nearest our home."

These additional expenses include the necessity of purchasing
buses that otherwise would not be needed, service vehicles, spare
parts, and labor to service these vehicles, personnel costs-it is
endless. And for what? For folly-demonstrable folly.

HUMAN COSTS ARE DISTRESSING

Among the human costs of forced busing there is a dimension to
the problem that in the judgment of this Senator is even more
serious than the tragic waste of tax dollars and the tragic waste of
scarce and expensive energy. It is the distressing cost paid by the
children themselves, the children who are forced to get on these
buses, often before dawn in the morning.

Schoolbus accidents-of course I am referring to them-23,000
accidents in one recent year, resulting in 8,500 injuries and 185
fatal injuries.

The U.S. Department of Transportation, Mr. Chairman, has re-
poited, that in the State of North Carolina alone for the school year
1977-78 there were 1,292 schoolbus crashes in which 1,020 school-
children and busdrivers were injured and 263 other passengers
were injured, for a total of 1,283.

That averages out, according to my calculation, to be 8.5 bus
accidents a day in my State alone. It is an increase of just about 30
percent in the number of accidents and almost 50 percent in the
number of injuries than before forced busing was thrust upon the
people of this land.

I say this, Mi. Chairman: One crippled child and certainly one
dead child is just too high a price to pay in terms of human value
for a social experiment that is a demonstrable failure. It is a
tragedy that the American people were ever subjected to this in
the first place.

I agree with Sam Ervin, and I wish he were here this morning to
add his eloquence. He is a great constitutional lawyer, and I will
put him up against any judge or any other constitutional authority
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in this land in terms of evaluating the liberties of the American
people and how they must and can be preserved.

You will hear all sorts of specious arguments, but they wither
away when you look at the arithmetic and when you listen to the
sound constitutional counsel of people who understand the princi-
ples of this great land.

BATTLE FOR SELF-DETERMINATION

That is why, Mr. Chairman, the battle that has been fought by
many of us against forced busing over the past 10 years has really
been a battle for self-determination by our people.

Do not parents have the right to choose the environment they
want for their children? Do they not have a right to improve it as
they perceive it to be? Do they not have a right to make the
judgment of what is best for their children? They always did, until
the social engineers trotted in. and said, "Oh, no; we are going to
tell you what to do."

Just as the parent determines what he wants for his child, so do
the multitudes of parents who make their homes in neighborhoods
and communities by choice, based on historic tradition. I think
they have the right to determine the kind of setting for the educa-
tion of their children.

I do not want to wax too philosophical, Mr. Chairman; but it
seems to me that this is the essence of freedom. It is also the
essence of commonsense. This, Mr. Chairman, is the heart of the
matter.

Thank you very much for allowing me to appear.
Senator EAST. Thank you, Senator Helms.
I am not fully aware of what your schedule will allow you to do

this morning-whether you can stay for a bit, or whether you need,
as Senator Roth did, to press on. We certainly understand in either
case.

Senator HELMS. I need to meet with the majority leader about a
matter of importance on the floor, but I can stay a few minutes.
My meeting is at 11 o'clock.

Senator EAST. Fne. Thank you. We will make it brief then.
I would like to ask you this in terms of a remedy legislative

answer that we might devise to this problem. Frankly, and I pre-
sume it is no great secret, I would agree with the thrust of your
analysis. I do not think it has been a positive, constructive force in
American life, either in terms of the educational impact or the
community impact. And, frankly, in terms of the constitutional
question, I, with you, think that Senator Ervin makes a more
compelling argument than those who attempt to tease out of our
Constitution some rationale for this particular practice of forced
busing for the purposes of achieving racial balance.

As to a remedy to it, I gather you feel that S. 1647-at least as
you see it, understand it, and have studied it over time-is prob-
ably the best single way we can go about dealing with this prob-
lem. I simply want to make sure I understand for the record that
you are convinced, as a long-term careful student of this, that this
is the single best legislative way.
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Nothing is perfect, of course. There is always a loose end or two,
always opportunities to modify or alter as our testimony unfolds in
the hearings; but as of this point, on the basis of what you have
seen and what you understand, you are convinced that S. 1647 is
the single best legislative remedy to deal with the problem you
have just defined this morning?

Senator HELMS. Obviously, I think it is excellent inasmuch as r
think I am a cosponsor of it. I believe you are going to have
markup of this bill on October 23.

Senator EAST. Yes.
Senator HELMS-I think you have done an excellent job in-prepar-

ing this legislation, Mr. Chairman.-I commend you for it, and so
will the people.

Senator EAST. Thank you, Senator.
Senator Baucus?
Senator Baucus. Thank you, Mr. Chairman.
Senator Helms, I want to thank you very much for coming this

morning. As you usual, you are very articulate and a very strong
advocate.

I have several very brief questions; I know you have to leave.
The first concerns local control.

ASPECT OF LOCAL CONTROL

From the tone of your statement, I clearly get the message that
you believe a local community should decide its own fate and
should decide what is best for its students. You feel parents should
make that decision. Congress should not tell a -local community
what it can or cannot do, but should leave it up to the local school
board and the local community.

What if a local community voluntarily implements a schoolbus-
ing plan? That is what they want to do, and nobody told them to do
it. Do you think they should be able to go ahead and do that, if
that is their desire.

Senator HELMS. Of course, Senator, your question is almost a
rhetorical one. You have to exercise some care in how voluntary
such an action would be.

I wish you could have known a man named Charlie Carroll. He
was superintendent of public instruction in our State for many
years. I shall always consider him as a statesman of education.

Charlie had not one vestige of racism about him-to the con-
trary-but he warned at the outset. He came to this Congress
many times and appeared before committees on the House and the
Senate side. He would say, "Now, look; you are walking into the
swamps of disaster if you turn over the schools." And that is what
we have done-turned them over to the courts and to HEW-the
predecessor of whatever it is now-and the bureaucrats.

Charlie Carroll was an advocate of genuine, honest, sincere free-
dom of choice. Senator, I do not think there is any substitute for
that.

Senator BAUCUS. The question though is: If a community volun-
tarily wants to implement a busing plan, should that community
be allowed to do so?

82-289 0-82--29
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Senator HELMS. Down my way-and I do not know how it is in
your great State-we have had busing plans almost as long as we
have had buses. They have been busing children all these years.
But that is not the problem.

The idea of saying x number of black students must go all the
way over here to this school and x number of white students must
go here, playing checkers with their lives-that is what I am
objecting to. Of course I do not object to school boards running
their own affairs. I-

Senator BAUCUS. I ask that question because, as you know, in
some areas of the country some school boards have voluntarily
implemented busing plans. They were not ordered to by a Federal
court to implement a plan.

My second point concerns the prioriting of remedies to achieve
desegregation. Is it your view that busing should never be imposed
by a court to achieve racial balance, or is it your view that a court
should -try to find some other way, some less objectionable way, to
achieve racial balance before finally, and hypothetically reluctant-
ly, concluding that there is no other remedy but busing? Or is your
view that they should never be able to utilize busing as a remedy
even when the other remedies are shown to be ineffective?

Senator HELMS. Senator, I sincerely believe that the social engi-
neers and bureaucrats, some are in our courts, would be amazed if
they would back off and let the good faith of the American people
be implemented and get the Government out of it. I think the
attitude of racial relations would be so much improved that those
who have been tinkering with it would be astonished.

For my part, I do not want the Federal Government in it at all.
It is not my understanding that the Federal Government built one
school in North Carolina. It was done with the resources, the
labors, and the sacrifices of the people of my State, until another
folly called "Federal aid to education" came into the picture.

Yes, sir; I would like to leave the Federal Government out of it;
and I think we would be better off.

QUESTION OF CONSTITUTIONAL RIGHTS

Senator BAucus. That goes to my final question, which is the
proprietary of congressional attempts to eliminate the Supreme
Court or lower Federal court jurisdiction in these cases. Isn't this
opening up a Pandora's box and setting a precedent for congres-
sional denial of constitutional rights by simple majority.

Shouldn't the Congress pass a constitutional amendment in this
area? Why should Congress by majority rule be able to infringe on
the most basic individual constitutional rights?

Senator HELMS. I know lawyers disagree about this, but constitu-
tional lawyers for whom I have great respect say there is not only
the authority and thi right but the duty of Congress to proscribe
the courts, because so many of our early statesmen said that the
most tyranny can come from the courts. If 1, infer correctly that
you have doubts about the wisdom of the Congress removing the
jurisdiction, particularly of lower courts, then I must respectfully
disagree. I think Congress has not only the right but the duty to do
it.
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Senator BAUCUS. I think that with respect to lower Federal court
jurisdiction Congress probably has the power, although that power,
like all others is limited by other provisions of the Constitution.
The essential question is whether Congress ought to exercise that \
power. Once we begin doing that, the more we will be tempted to
limit Federal court jurisdiction in a large number of other substan-
tive areas.

I think it would be far better for Congress to fashion a bill which
lists other remedies that a court should utilize before implementing
a busing plan. I think we should look at structuring the hierarchy
of remedies rather than go down the slippery slope of prohibiting
lower Federal court jurisdiction in every area we find a court
making an unpopular or a controversial decision.

I find busing very objectionable myself; I do not like it; I do not
know anybody who likes it. But if it turns out that in some circum-
stancesor some school districts there is, in fact, no other remedy to
address purposeful segregation of schools, then it is very possible
that aggrieved citizens have a constitutional right to such a
remedy.

Senator HELMS. It depends of course, Senator, on who declares
that no other remedy is available. This was precisely the problem
in the past. The Federal Government with its bureaucracy and also
with its courts has declared that there was no other remedy when,
in fact, there were other remedies.

This business of limiting the jurisdiction of the court-I shall
always believe that we are here to represent the people. I am not
fearful in this issue or any other so directly affecting the lives and
futures of our people that you cannot get 51 votes in the Senate
against a bad proposition.

Senator BAUCUS. We are here to represent the people, but we are
also here to uphold the Constitution, and sometimes those two
charges.-

Senator HELMs. As a lawyer in North Carolina would say, "In-
dubitably, but-." Again it depends on whose interpretation of the
Constitution you are talking about.

I have the greatest respect and affection for example for Lowell
Weicker, but he is 180 degrees wrong in his interpretation of the
Constitution on this question, and he has declared it on the floor of
the Senate, and I have sat there in admiration of his eloquence, but
he is wrong when he says that the Senate and the House of
Representatives do not have the right to limit the jurisdiction of
the courts. Of course we do, and of course we have the duty to -do
it.

Mr. Chairman, thank you very much.
Senator BAUCUS. Thank you, Senator.
Senator EAsT. Thank you, Senator.
[The prepared statement, with enclosures, of Senator Helms fol-

lows:]

'11
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PREPARED STATE OF SENATOR JESSE HELMS

MR. CHAIRMAN: Thank you for the opportunity to present my

views on the subject which has been of great concern to me--

and in fact, to the vast majority of the American people.

Forced busing has had a devastating impact on the people

of my own state, both white and black, and has adversely

affected our great Nation as a whole. The economic costs

of forced busing have been astronomically high, Mir. Chairman,

but the human cost -- in terms of the anguish of both parents

and schoolchildren across our land -- has been equally high.

Mr. Chairman, my former colleague tbe Honorable Sam J.

Ervin has said that,

I can think of no group of people who have stood
in greater need of relief from Government tyranny
than the thousands of innocent, little school-
children who are being bused to schools many
miles away from their neighborhoods in order
to satisfy the social theories of Federal
bureaucrats and to comply with constitutionally
unsound Federal court orders.

Mr. Chairman, the battle that has been fought against

forced busing over the last decade has really been a battle

for self-determination. Parents have the right to choose

the environment they want for their children, as long as they

have the means to support it. And just as the parent deter-

mines what he wants for his child, so do the multitude of

parents, who group themselves in neighborhoods and communities

based on historic traditions, have the right to determine

what kind of culture will be the setting for the education

of their children. This is the real heart of the matter.

The practice of forced busing which has been imposed on

our people, Mr. Chairman, originated in the main from a notion

that "social engineering" techniques could remedy assumed

problems. The practice was based on a number of miscon-

ceptions and untested hypotheses which, almost two decades

ago, the great majority of Americans intuitively know -- if

the social engineers did not -- were against common sense.

Contrary to the common sense of the American poeple,
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however, there arose in a number of academic circles a body

of opinion which led to governmental policy formation and

to judicial activism in support of the practice of forced

busing. The experience of the last decade and a half, Mr.

Chairman, has demonstrated the fundamental wrongness of the

assumptions underlying this body of opinion and the policies

to which it led.

In the "Statement of Findings and Purpose" in your bill,

S. 1647, Mr. Chairman, there are twelve basic findings made.

I would like to speak to these points today and share with you

and the Committee evidence that I have collected over the

years which substantiates these points.

Basic Assumptions Leading to the Practice of Forced Busing

In 1966, Professor James Coleman concluded a report

entitled, "Equality of Education Opportunity," and it came

to be known as the "Coleman Report." This report concluded

that forced integration of schools would automatically improve

the educational achievement of black children. The report

became the illusor-y intellectual foundation for many of the HEW

ordered and court ordered busing programs throuth the United States.

A decade later, after intensive research and analysis on

the effects of forced busing, Professor Cole:-an wrote a second

report entitled, "Sch..ol Desegregation amd City-Suburban

Relations." I placed this report in the Cong-ressional Record

on September 27, 1978; three years ago, Mr. Chairman. The

findings in this report refute the assumptions and untested

hypotheses which led to the tragic practice of forced busing

in the first place.

In his--second r-eport, Professor Coleman concluded that

the three major assumptions about segregation and integration

"have finally been shoin to be incorrect." Professor Coleman

first noted that,-

it was once assurled that elimination of school
segregation due to official actions whether dual systems
in the South or gerrymandering in the North, would
eliminate all or nearly all, racial segregation in
the schools.
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Professor Coleman explained why this assumption had proven

fallacious. He stated that,

- any knowledge of urban areas, and of the racial
segregation that develops in urban areas along
ethnic, income, and racial lines, leads immediately
to the recognition that most segregation, whether
ethnic, or class,-or race,-n urban areas is due to
residential patterns. (author's emphasis)

Professor Colemaii then drew the conclusion that,

. eliminating unconstitutional "official" se8re-
gation through the courts will not eliminate mo t of
the segregation that these areas exhibit.

The second widely held assumption that Professor Coleman

refuted was that integration would "automatically improve

the achievement of lower class black children." Professor

Coleman frankly admitted in his second report that, indeed,

it was his own research "that laid the basis for this assumption."

He stated that, "I a~ongcthers, argued that ... integration

would bring about achievec-nt benefits." He further specifically

drew attention to the fact that,

"Arguments of this sort %,ere used in a number of
school desegregation cases, and such an argument
helped Judge Roth to his decision in the Detroit
case, which %,as later overturned by the Supreme Court.

While the Roth decision was overturned by the Supreme Court,

Professor Colemaan pointedly stated that,

... it has not %orked out this way in nany
of the school desegregation cases since that
research.

On the question of achievement, Professor Coleman concluded

that,

A review of a large number of analyses of effects
of desegregation on achievement has recently been
carried out, showing no overall gains. In some
cases, there seem to be slight gains, in others no
effect, in still others slight losses of achievement.
Some of the most carefully -studied cases, over a
period of years, such as in Pasadena and Riverside,
California, show either no achievement effects, or
else losses.

Based on an extensive review of the data Professor Coleman

succinctly concluded that,

Thus, what once appeared to be fact is not known to be
fiction. It is not the case that school desegregation
as it has been carried out in American schools, generally
brings achievement benefits to disadvantaged children ....
- The implication of this recognition on achievement
is that no longer should we look solely, or even primarily
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to racial balance in the schools as the solution to in-
equality of educational opportunity.

The third underlying assumption behind the practice

of forced busing was, according to Professor Coleman,

... that policies of racial school desegregation
could be instituted, such as a busing order to create
instant racial a'-nce, and the resulting school
populations ,ould coirespond to the assignments
of children to the schools -- no natter how nuch busing,
no matter hew rany objections by parents, to the school
a sign -ents.

On the basis of over a decade of national experience, and

on tl-ie basis of Trofessor Coleiran's cin analyses of the

data from tO.e e\periece, he concli:ded that

It is not -evident, despite the unwillingness of
soMe researchers and others, to accept the fact that
there are extensive losses of ihite students from
large central cities when desegregation occurs in
those cities.

,ow Mr. Chairman, here \,e have the refutation of

assumptions and untested hypotheses. ihich. contributed to

the practice of forced b;using in the United States. I am

;ttaching the full text of Professor Coleman's second report

which, as I noted earlier, I inserted into the Congressional

Record three years aoo, as an Appendix to my testimony here

today.

Comment on the Economic Cost of Forced Fusing

Mr. Chairman, forced busing has cost the taxpayers of

this country enormous sums of unnecessary dollars. Let me

offer some examples from the State of North Carolina go

illustrate the extent of this wasteful expenditure of

taxpayers' money.

Gasoline consumption involved in school busing today is,

of course substantial. Based upon a study of gasoline used

for busing in several of the major metropolitan areas in the

State of North Carolina, the hard statistics reveal

that the utse of gasoline has more that doubled wherever

widespread busing has been introduced under pressure from

HEW guidelines or court orders.

The Charlotte-Mecklenburg school system used 478,343



448

gallons of gasoline in 1968-69 to travel 1,908,842 miles.

Then, in April of 1971, the Supreme Court affirmed a busing

plan in the case known as SIann against Charlotte-Mecklenburg

County Board of Education.

In 1971-2, Charlotte used 865,733 gallons of gasoline

to travel 3,914,215 miles. In 1977-78, Charlotte used

1,119,956 gallons to travel 5,954,587 miles. In 1979-80,

Charlotte used 1,248,108 gallons to travel 6,355,638 miles.

In 1980-81, Charlotte used approximately 1,312,071 gallons

to travel approximately 6,660,762 miles. "

But, this is not even the whole story Mr. Chairman. These

figures do not include the miles traveled, nor the gas consumed

by the 50 additional vehicles used to bus a substantial number

of students. The cost of-gasoline alone to taxpayers rose

from $47,488 in 1969-70 to $456,718 in 1978079 to $1,044,889 in

1979-80 to approximately $1,438,456 in 1980-81. This represents

an almost thirty-fold increase in cost since court ordered busing.

In 1969-70, my hometown, the City of Raleigh and Wake

County used 332,855 gallons of gasoline to travel 1,676,925

miles. In 1977-78, 999,123 gallons were used to travel

4,532,095 miles. In 1979-80,1,112,896 gallons were used to

travel 5,283,487 miles. In 1980-81, 1,219,206 gallons were

used to travel 6,027,951 miles. The cost to taxpayers for

gasoline alone increased during this time from S43,079 in

1969-70 tc $405,928 in 1977-78 to $933,696 in 1979-80

to approximately S1,264,849 in 1980-81.

Similarly, during the 1969-79 school year, Winston-

Salem used 30S,307 gallons of gasoline for its buses to

travel 1,239,300 miles. In 1977-78, 865,757 gallons were

used to travel 4,480,991 miles. In 1979-80, 895,473 gallons

were used to travel 4,649,808 miles. In 1980-81, approximately

895,630 gallons were used to travel approximately 4,6S1,800

miles. The cost to taxpayers also made a stunning increase from

S37,089 in 1969-70 to $350,530 in 1977-78 to $686,827 in

1979-80 to approximately $913,371 in 1980-81.
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In 1970-71, Greensboro buses used 131,817 gallons of

gasoline to travel S93,176 miles. In 1977-78, 847,293 gallons

were used to travel 4,100,110 miles. In 1979-80, 888,911

gallons uere used to travel 4,449,482 miles. fhe cost to

th taxpayers increased from approximately $20,596 in 1969-70

to $341,969 in 1977-78 to $711,002 in 1979-80.

Now Mr. Chairmarn, I realize that not all of this increase

is attributable to unnecessary forced busing, but the fact

remains that the average school bus gets a mere S miles

to the gallon in gasoline consumption. Paul Harvey reported

some time ago that we continue to waste some 342 million gallons

nationally each year forcibly busing school children. Nationally,

Mr. *1arvey 'pointed out that this wastes the tutal output of

600 average producing oil wells per year.

I an attaching as a second Appendix to my testimony

here today a Table showing the costs of busing for 1969-70,

97 - 18, 1979-80 and 1980-81, in t, e -ajor :etrcpolitan

areas of North Carolina.

T here are of course innumerable additional expenses i-:',

by thce taxpayers over and aboxe the cost of gasoline. It is

obvious that purchases of unnecessary" buses and service

ve'ricles must be made, additionally costs for spare paits

and labor to service these vehicles are incurred, and a!diticnal

personnel costs are incurred to operate these unnecessary

buses and unnecessary service vehicles.

Mr. Chairrian, let me turn to some re-:irl's about the

human costs of forced l-using.

TheHum-n_ Costs o-f forced F usi n g

Among the human costs of forced busing, theie is one

dimension to the problem that is even more serious than the

misguideduse of tax dollars and the tragic waste

of scarce energy resources. It is the distressing cost paid by

the children themselves as a result of school bus accidents.

23,000 of them in one recent year --- resulting in 8,500 injuries

and 185 fatal injuries.
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The U.S. Department of Transportation has reported that

in the State of North Carolina alone, for the school year

1977-78, there were 1,292 school bus crashes in which 1,020

school children and bus drivers were injured and 263 other

passengers ere injured for a total of 1,283 injuries. That

average more than 8.S bus crashes per school day. It is an increase

of more than 30 per cent in the number of accidents and almost

50 per cent in the nuiher of injuries than before .ide-spread

busing beyond neighborhood schools. Mr. Chairman, even one

crippled or dead child is certainly far too high a price to

pay in human terms for a social engineering experiment.

I spoke earlier of the mental anguish caused by the

forcible transportation of young schoolchildren beyond

their neighborhoods. Anguish for the parents and anguish

for the little children themselves who are taken away from

their young schoolmates to unfamiliar settings and unfamiliar

children. Mr. Chairman, I have received thousands of letters

from parents over the years on the matter of forced busing

which point out their personal anguish and the consequences

to their own family life of forced busing policies.

1 ,,,jst say, hol'ever, that the most moving letters that

I have received have been from the children themselves

who have been subjected to forced busing. Hundreds of these

letters, Mr. Chairman, from these school children

express their sadness about having to leave their friends at

the neighborhood schools, leave their neighborhood family

environment, leave the familiar policeman or merchant in the

neighborhood. They write to me asking why Congress won't

let them ride their bicycles to school anymore and why

Congress has allowed them to be forced to get into buses to

be hauled miles from their neighborhood and friends.

Mr. Chairman, there are of course some who will not

accept the fact that there are many people in this country

who oppose court-ordered busing because it is wasteful on

our resources, or because it increases the risk of accident*
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and injury to our children, or because it simply does not

work. They will be quick to ascribe a sinister motive to

anyone xho does not share their enthusiasm for busing. I

sincerely wish.-that t'.ese people would have seen a telecast

of Black Journal se\"eral years ago on the subject of school

bus ing.

The producer of- Black Journal stated that, "there is

a significant silent black majority view on busing that is

virtually never heard." According to a poll of 100 black leaders

selected by Black Journal, 58 per cent of those asked did not

want children bused to schools outside their neighborhoods

to achieve desegregation. A Lou Harris pollJon the subject

also taken several years ago showed that 62 per cent of black

Americans opposed such busing. Asked whether busing would

improve the quality of eJucation for all students, 74 per cent

of the black leaders responding to the Black Journal poll

said, "no."

The program also found that there is mounting evidence

questioning the effectiveness of busing. The U.S. Civil Rights

Commission, in a report costing more than a million dollars,

could not substantiate the success of busing for desegregation

purposes. The--program noted that scholars who once supported

busing had, after extensive research and documentation,,concluded

that the practice has been a failure and has led to deterioration

not only in academic achievement but also in race relations.

The producer of Black Journal stated that, "Everyone agrees

that the findings to support the success of busing for

de-sgregation purposes are inconclusive." Indeed, he

continued, "This is really a polite %%ay of-saying that it

does not work."

Mr. Chairman, in line with the findings of Black Journal

on the opinion of black leaders in these United States

regarding busing, I am including as an appendix an article by

Professor Thomas Souell, a distinguished black American economist,

entitled, "A Black 'Conservative' Dissents." I placed this article
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in the Conjressional" Record on December 3, 1980, a-lmost a

.. X.r ayo, and it certainly presents an eloquent and frank

statement by a leading black citizen of these United States.

Mr. Chairman, my former colleague-, the Honorable Sam J.

Ervin, has written a forceful article entitled, "Exclusion

From Neighborhood Schools of Children and Their Forced Busing

for Intrgration: Unconstitutional Federal Tyrannies." I am

including as an appendix this fine statement.

Conclude in& Remarks

Mr. Chairman, within my lifetime I have seen ferocious

assaults on the traditional American way of lijfe. Assaults

on-the Christian faith and morals, assaults on the b-asic

faffily structure, and assaults on the fundamental principle

of local self-government have throughout this century been

launched by the so-called intellectual community and by

government itself. These so-called intellectuals, bankrolled

-by the giant tax-exempt foundations such as the Rockefeller

Foundation and-the Ford Foundation, have caused untold

damage to the cultural underpinnings of our Nation and

their vast social engineering schemes have brought untold

anguish to our citizens.

These vast schemes of social engineering have been

rationalized on the basis of secular humanism, Mr. Chairman,

and have attempted to supplant that fundamental American

principle of individual liberty under God. Individual

initiative and self-sufficeincy have been supplanted by an

,insidious form of conformism and the ethical climate responsible

for the Miracle of America has indeed suffered as a result.

Behind these vast schemes of social engineering lies

the concept of equality as a mowing down of every person

to a mass nan. This concept of equality has been a pitiably

corrosive force in modern history and has been propagated

as a primary technique.to undermine the cultural foundation

of our great Republic. This concept of equality has

dominated, the thinking of the Supreme Court over the last
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thirty )ears, with the result that a new class of bureaucrats

has been established to superinted the arrangements of this

completely articifical "equality."

Mr. Chairman, the most destructive application of this

fanatical pursuit of "equality" is the insistence of the

federal courts on "racial balance" in the public schools.

Nowhere in the Constitution will anyone find any justification

for what we.have witnessed over the past few years: the

forcible removal of young children from the neighborhood

schools to fill quotas elsewhere that are decreed by the

social engineers employed by the federal government.

The sight of their children being escorted many miles

from their homes by police motorcades has jolted man) parents

into recognizing that regardless of what plans they had for

their children's education, the government and the judicial

activists have plans of their own.

-Mr. Chairman, as I said iii my opening remarks, the

battle that has been fought against forced busing -over the

last decade has really been a battle for self-determination.

Parents ha d the right to choose the environment they want

for their children, as long as they have the means to support

it. And just as the parent determines what he wants for his

child, so do the multitude of paretts,"wo group themselves

together in neighborhoods and communities based on historic

traditions, have the right to determine what kind of culture

will be the setting for the education of their children.

That is the real heart of the matter, Mr. Chairman.

I thank you for the opportunity to be with you here

today and to discuss this issue which is so important to

us all and to our children and to future generations.

ENCLOSURES,
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APPE X I
SCHOOL DESGW L&nos AND CaTV-SuaraiaK

P=ATIONs
(By James S-Coleman)

We have now come to a point at which It is
possible to be sober, straightforward. and
realistic about school desegregation in major
metropolitan area. In particular, there are
three major beliefs about segregation and in-
tegratlon that have finlly been shown to be
incorrect. With the destruction of these be-
liefs, each. of which. es it played a part In

soci&1,pcy. employed some amount of wish-
fu thinking, It boomes possible to point to
pol.laes that am not doomed to failure from
the beginntng.

It Is us"fu to Indicate just 'what these
wrong beliefs have been, and to proceed from
there.

First. it was ouce assumed that elimination
of school segregation du* to official actions.
whether dual school systems-In the South
or gerrymandering and other school district
actions in the North. would'elimXLate all. or
nearly all. rslal segregation in the schools.
This romanticism may have been held by
some of the Supreme Court judges In the
Brown decision; but whether It ws held by
those jurist& or not, it was widely held by
others, who saw the courts* elimination of
de jure segregation as identical to eliinna-
,lon of racial segregat/on In the schools. In
mn .y rural and amaIl-town districts In the
,South. it was fact. not fiction. But any kiowl-
edge of urban areaLs, and of the residential
segregtion that. develops in urban areas
along ethnic. Income, and racial linee leads
Immediately to the recogniUon that -most
segrtgLtIon, whether ethic, or clua. or race.
In urban areas is due to residential patterns.
The Supreme Court has now recognlzethis
as well, In recent rulings on cases in Austin.
Texas and Dayton. Ohio. in which it ruled
that the remedy for unconstitutional segre-
gating actions must be mlited to the extent
of the violation--that those actions cannot
be taken as cause for ellminaUng, as uncon-
stitutional, all racial segregation in the city's
schooll

The Implication of this recogntion-that
urban populations are residentially separated
by ethnicity, cla. and race-is that elim-
iating unconstitutional "official" segrega-
tion through the court will not eliminate
most of the segregation that these areas ex-
hibit. This is especially erident now. as white
exodus to the suburbs has produced a sit-
uation In whJch most of the largest central-
city school systems are majorlt7 black, while
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:..e surrounding ring rernals predoml nantlyachievement of diaadsavntaged children. But
'A hlte. Such seg-e;atlon did not arise by of-tbat Is not the point: very likely any school
fbclsi action (uties one ' to arge that ebangee. under opttxral condition&, will bavethe actions of the Courts in ristltutng racial this effect. What wi Must look lor Is thebalance o:.dezs which resulted In vhlus lear. effect that occurs under the v-Lety of actual
;ng the city &re "cffcla secregautng scts".codifOons In which deaegregation is carried
. et !his form of segretation Is the mcwt tin-ouL
portent form In most major metzopolltin The Implication of this recogn.Jtion of theare as. actual effects of desegregation on achorre-

The further implication of recogni Ing the meant is that no longer should we look solely,
,cti cn as a fct'on Is that policies to reduce or even prinmarily, to racial balance in therac:il segreestlon In urban aresi' can nosCbOOls5.5 the solution to lequallty of edu-:onger use wha: apeaed to be the instant cationa.l opportunity. Tnat Inequality of op-
'rolution: Immediate elimination of segreza- portulty s not something to be easily over-
tion ttrougb court order. Instead, more lIf- coe. If we are looking for policies to helpfIcult actions, carried out through other bring about equality of educational opportu-
ager.c~es of gori.nment. and ernplorr.t the nJty, it is necessary to look more-broadiy. If
setive cooperation of blacks and white, 1re we are lookIng for reasons to implement poU-
necessary. But before dLicumitr. such I- cles of r*acal balance in the schools. we must
Ides. it LI useful to turn to the-leco.'d fiction look further.

Second. It %as once assumed that integra- 'rd_ it wa on a.s_-oid that poucie.s of
tion-at least in majority rmiddle-claea white r"ILf.L ool d erurtsO ctitti4 be a sti-
schools--would auto~aticaly Improve thetuted sch an a buusng order to create in-
achievement of lower lss black children. I stant rec'al wtancoe aod the resutig school
hasten to say that it was research of my owt populatIons would *rr teond to the ssgln-doing that laid the bLas for this assumption. mena of clldren to the schools-no met'ef
That research. carried out under the ClvU bow much busstng. co matte? how many ob-
Rights Act of 1984 and completed In 1966J nasby parents tothesc!°°oraS s61 nen'Mi.
showed tbat lower clas black children in I. fe now evident, despite the unwillingness
maorlty middle class wblte achoois achieved ot some. researtbers and others., to accept the
better on stndrdLzed tests than did other fact, ttat there szv exzertsive losses of white
rcildien like them In all-black schools. And &tudeta rrorn large central cities when de-
lihod n ferther that therc w.s little Jdr se-reg tion oczv ig those cities To be slre.it showed further that there wm little decre- those boa'ce are only ex.er.s7e wben the pro-ent In the achievement of whites te - portion of blacks in the city is high. or whengT&td schools. 1. among orbors :ri ed that tbere arm pi-edcmibazrtiy white suburbs tothis meant Ltegration rould bring about d., to, or both. tut agjjr. tbh, Is not theachievement benedt&. Arguments of this p for in anlfar%- America citeM one eAsort were used In a number of school de- these two conitios hoid, a nn ntmott both
segregation c-r-se, and such an argument &dttonc i bold.
helped lead Judge Hoth to his decision it The " are seve pOUCT Implications thatthe Detroit cuse. which va' later overturned follow from the recognition of this fact. One
by the Supreme Court. Is something that should hare been seen s!lHowever. It has nol worked out this way in along but cm Do longeT be Ignored. This
m-ny of the school desegregatlon cases since L. that * chUd's emmillment tn a even public
that research. school I9 not determined b? a 9o0ern=ent

A review of £ large number of analyses of d-.±tion. It LI* a tott :esult of a government
effects of desegregation on achievement hasdecislon whfczz mRkes s:booi IssIgnments,recently been carried out, showIng no ore- and parental decslo.s. ,rbetber to remainall gains. In some ca.,es there seem to begin the same residentIta location, whether toslight gains. In others io effects. In silsend their child to i pr-rate school, whether
others slight losses in achievement. Some of to move tnto are school district or 3notberthe most careful.lr-studied cases, over P pe-If *.he faxily Ls moving into a MetrvpotLtan
rnod of years following deseg-regation such s area. Thb ract that the chld*s enrollmentin Pasadena and PRversde. CaLJfornJa, showis a result a these two decisions operatingeither no achievement effects, or else losses. ootn ty meams that g-ovemment polices must.Thus, what once appeared to be fact is now to be effectlvr, auticipate parental dec.slaos.know-n to be fiction, it is not the case that and obtain the acUrv cooperton or par-school desegregation. a& It has been canied ents to Impl-menttng school poUcy.out In A-me.ican schools, generally brings A second tnrptcatUon Ls a more powerfulscievement benefits to disadvantaged chl-one. it is that no school desegregation ofdren It Is probably true that desegrevitionany appreciable deg-ee cau b6 carried outunder optimal conditions will Lncteasewlitt a major Ame 'r.an city. ignoring the
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suburbs, stud be expected to remal s-able. t-ry to the det-eoprrent of postivre po!)cy
&4-hCol deseregatlon that pro rides &ja incen- to%-ard reducig racial eeg-e,;atlon in the
Uve for wblte to go to t a burbs-e all schccis. Lmdee4L it seerr clear that this Is
bu, izg pla to achieve integrsiou within s why those beliea.fs hae been crug to &o long
city do-a Lberent4 unatabeL it Is most by o ranr. a-nd %by there are some who
;mgrtable wbea tbere m rlenAve whje siL1 hold them despite all ev dence to the
suburbs and a high proportion block Lu the contrLry. Does not the exposure of these
c¢atral cty. a ootmLtion that i true in maost beil.ks sa incorrect unde-cut desegregation
]a&ge American cjtJ&'e And those Irv largepoc POC aner-AIly?
AMerican c€tis wftboat a hig% propmrton But there Is another set of beUefs, also
blaak (Ilk* S .attl, WAhizon, fr e- incorrect. which have prevented other ave.
ariple). also bappa to be tbose t which nues to deseiregation plolcy. Just as the
the e.s-' of moet to the suburbs with former beliefs susta ned policies that have
little increase of onmuttng is i-estat. been largely h.mrul to desogregatlon-and

A third implication is that no school de- to scboolin--tn large metropolitan areas.
segregtion cun be car-Med out, whether it. this second set of beliefs his prevented the
Includes the suburbs o not, that Imposes development of policies tb.t mlght be helpful
an erte e burden upon parents or chilen.. to desegre-stion and education.
For i It does. rmourcoril parents ww ftdl T-it. It LU been assu11ed that lower class
a way of improvlg their satstio. Tmey-black parents,; when provided with opporu-
may choose to send their children to private nity for choice In education, will not use It.
schools. as mtany have done. They may chojo and if they do. will not use It wtsely. Th.s
to more beyond the reach of the policy. Ftr belief IS In part a conceit of the educa:lonal
example. countywide desegregation In Louis. professionals. who, believe they know bo.-er
vifle, Kentucky has k-d surrounding counties than pa-ents or children % %at Is Cood fer the
to become among the fastest growing In the children. In prt. it is a lack of trust by b:3ck
nation. leaders of the Intelligence antd Interest 10

The ImplcIatloU fo4" positive polt is that education of their constituents. In part. it is
any de gre -o that L to remain sta~be ai arrogance of the vrhite liberal. who be-
must be a p1an Involving the metropolitsan. lieves that he knows what is best for depend-
area as a whole, azd it mnust be. a plan in ent or dlsadvantaged populations, and that
which the coercive qualities Sze outweigbed although they should be given benefts. they
by the at ractive ones. There are many school sljorid never be given choice.
policy makers, aDd many courts (still opera. Blxck familles. lower clsas as well as middle
ating under tbe fictlba that constlutlonaUty cl-U. have given ample evidence that this
requires rsclal b lanco) that hae not recog- be i IIs wi-jg. On al] s-rlep of Interest In
nused this. so tt thee are stil hArmful education. Interest In education is higher
school desegrege~on policies being Imp:,- among hlwck.s than it Is among whites, Cal-
merted In American cities. Seattle is about leg. atterismce of blucl and white chIldren
to enageg tn a plan which i-L -Jmod cer- of per-nts vith coronprz-able economic and
tainly be unstable. And only lstr week, the e-dcatJo,'-I levels ahosm that the black chU-
fllinois Board of Education. IRMorInr the drez are more likely to stend*, In i'act. the
suburban haven together, and ignoring proportlo,-of all 18 and 19 year olds In school
Chicago's extenrsv set of Catholle schools, Is now higher among black than whites.
declared Chic-gos plan for valunry student The evidence of active exercise of choice by
trar-sfers inadequax" bemuse It does no% black parents was even apparent In the "ftree-
meet a State requirement that LU schools dom of choice- desegregation plans tnil.sted
in L district be withLUx 15% c the district for a time In the South. AMthough there were
racial composft'on. But the I'linols Basid oMen roadblocks put In the way of blacks
is onjy one of many such bodies still iHvin wanting to choose to attend a previously
wtth che romsntc tlctton that. a govern- whit, school, they did choose In large num-
ment plan of student as!CnmenV wiU re- bers to attend sch schools where tbe plans
sUt in ="oIlmentp m.tchlng that assign- a eread nnstered honestly.
nent. And Uke nrny others, the Board !s The most explicit evidence of choice and
.ivtl"n in the "Actlon tMal& sucb actions do no interest, however. Ues in the widespread use
hu-m o thVt ton.term chances for tntegra- by central city black parents of Catholic
.on i the metropolitan ares. sc.-hools. These parents, mostly non-Catholic.
This set ao three correct beliefs has led an mosUy poor. have Incresingly turned wn

to barmtuf and destructive school deserre-3- the proch.l schools as mea.= of escape from
tion policy I= the past. ft the absence of Lhe low educatiosa atanda,-ds, disorder. phy-
thete beliefs, one might believe that the &sIl danger. and Moral risk they see In the
ground is cut out-froi under school desegre- public school to'which their chl'd has been
galon polIcy-that these beliefs were neces- a-rigned. It Ls now the case that In mAny
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la.ge clies. there is -a subatntsJ nuibe i are nmWu aro all blagc elementary schoots
bl*.c.k parents whuo ww%&C* to avv the few la which chierement levels are abore grufe
dc a!rs a wek 'ncoazy to eD4 thwir ckj*L 1 uswt ig IM I na nal r.
d.tta to a Urri acbaL cTr-r'a.&J of rsc gAang the errm

..... a&ti a dm at te blf th U al-b!c acboos are In-
Thiomplca oa aln tns Lu that UrT-h er*ny ierior Lr* Importa.t. Perhaps the

ittoOn pl w k.h depend oa f.ouc de - Most import ant Is the recognition that in
cAeby b k parenue wiLlJ totexon" beh the eo+ttLmicy and culturally piur& stick
eau ct the Lpren " failM-e to Tercs. e tha s0cle of the United States. there wil be
Choic In an intelliget way. Thus,. • y scools of all sorts: scooels which ere racill~y

of plan that depend on blacks exercising Isc-toaed buasrtso schools that are al black.

choke which ha" been set asido byi of t e t School tbat are all ltk.
-sho did not trust black parent& to make wise tu 3s t2 e a e iacl I that are a white.

eboiels cs be orsderd i pi~min sc0OlWh-at Is ft4tntlal, as5 I i2nlcat~d earlier, is
cPoce cn be considered In $Jng .o that If a child Lu In an all black school. It

Scnds, there has bees a betlf that an &I- should be because he w-at s to be there and
bUck sch-ool is Inberery bad. Thus, c,- his parents *ant him to be there, not be-

terion. used by courts In deterniag the sc- a the ony school that he has a
ceptability of dese&:egatLoa plir. ha been chance to attend.
whether l "'rs ially identl able" schools Third, It ha been a.tsumed that a child's

have been e.mn~tedcfHre. racf.±a7 ldena- rTghts to equal educational opportunity end

ble'" basa aLways beem U.S4 to mean all at the school district boundaies. This belief

black schools, neter aU wbite schlcA a. Is based on the long-bonored practice of

This belief in rhe inherent 1r2.e01orty of 3n states in delegating to locanlties (cities.

all-black school baa a curiously rac. st flavor. towns, townships. sometimes counties) the
it originated. however, In he attempt by control and operation of schools In thoseIt.or~inaedhowver intheattmptby1ocalities. u according to the Constitution

courts to establish a. criterion for deciding octe Ut acordigato t s Cons on

whether a school distinct in the South that of the U'nited States. education Isi a respon-
Mbe maintaoned x dusn system had In fact sibfltT of the states: and however a state

ealn'inLed its dual system such a context, has chosen to delegate that responsibility. a

and La !ocalitles where there was tIU rian- child in the state has a claLm upon the state

S . L rul o Lhm was to provide him with educational opportunity.
a.n3, resree on Uhe urue o .h-n was* II Oe-VV- this means In particular is that the

.rea.sotable onef the uureesor c a in ale- edutionxl opportunities of a child Invat~g tis rle. of thumb crierlon to a prin- o

ciple for Judgtng the quality or the scool. Drt oit or Chicago should not be limited by
The Incorrectness of this belief the boundar.t of Detroit or Chicago. Be or

any child In the metropolitan area should
eat i.!eriorit; of the all-black school Is per- have the right to choose to attend any

'haps a corollary to the Incorrectness of the schooL within rewronable d~stance--not, of
belief In ez'ensive achievement benefits of course, to escape az integrated school. but
school integration. When that belief was
shown to be Incorrect, the £ncorrectnesf of to escape the constraints on his schooling
t one lthnost. db'ecfl' follows. that are Imposed by his residence. At least

teievone aon e urecey fo t error one state, Wisconsin. has recognized this. As
a believe that one source of the error w.a consequence. a chrld In Miwaukee. for ex-

a contusion, which still persist in the minds ample, can choose to attend a school outside
of many between a school that w a black Milwauke. so long as he does not Increame
because only black students had, because of racial Imbalance by doing so, and the state
the ghetto or because of a dusl system, 0 will compensat. the district Into which he
opportun.,y to choose to attend another transfer% for the extra costs of the extra
school-&a confusion of such a school with pupU. This transfer plan is not the orly way
a school that was a&l black despite the fact such an opportunity can be realized.
that Its students could choose to attend The essential point is the recognition that
other schools. Such choice Ls unfortunately the state has the responsibluty to provide
stLl rare in most cities, but a bark school its citizens educational opportunity-and
that th.-ives In Its presence Is obviously not that It does not do so when it allows local
an inferior school. It Is a school to which ditricts to exclude children *bo do not Uve
parents freely choose to send their chUdren. wthln their boundaries. The state, of Course.

There hare been. amd there are, all black has the respo:.siblity also to the locality tO
schools that are exce'len: schools by any foot the bill for entering students, and the
sltandard. Thom.as SowvU, a black economic locality must have the right to limit the
at VCLIL. has Identt.ted striking examplte of number of students entering from outside.
black high schools that graduated men and wthin reason. But this does not negate the
women who went on to become outtandIng st&te's responsibility to the children who re-
in the world of public affairs, the profeinlons side within It.
and goretrnm t. AS another criterion, the 4 e

82-289 O-82---30
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The implications ot &baudoniag the belle'rathor tbaa 10. UA the government de-
that the ekild's odua"to" t.irJUtunt OLMs. t-At IS tL policies, are dNiei" to
end at oecb* diotict b undarles we, eC mals thoes parent ebotoe leid not to
courm, protuxd. Thbs d9o Ues ly aa"n- seItod scbools, but to schooLs that show
donAmeat of )cal eownd o'-O to-set o a hi.Cor dsgme of intetration than at
educatlc. as it is vo prsmtl Ior dcOpreatt.
It Imply that th* Wtto b" tbe ngbt to Ce'W Z(Ca,u* the polices I shall dtcribe do not
a Iaz .Ily's children to attend a OwA in =Lrtaj_ the fiction that the snragatlon
another district. It does izply, bowever, L .y - at r.pUng to reduce IS Uflconstltu-
ILmJtation on1 the locAit7y's oOntro4 oC Wf o tk.nsl ,ri bpeaus they "r' Dot ooertive,
eLW may attend echooUs I that Ice, ety. Is ui" do rDot V.Ovat* W.bool district bound-
pa rtcular, it Luipile tO1t subuwlb ( r-Asa-es to t@ gqatug of exclusion barlers
have an Inherent right. sacopt s tMe 514t8 They do rot, in short, treat suburbs as sep-
gives them that right. to prevebt & TtL-. -arste h pzot.cta< by their boundaUres.
able numrnber of children from the city. when4 but &114,w parental choice to range beyond
educational opportunity is limited by the the coarnc lsagposd by their residence.
contents on their place of residence. from The pollc.t I will de- ribe are not exhaus-
attendlng scbool in that suburb, rsther tn tive: rit, ., they Wlultrate how, if we aban-
In the city. Another way of lookLag at thbe don the ev".1on bold for so long,. a variety
matter is that parents who can afford to do of policies is p<='bla.
so should have the right to choose the1t
child's school by their choice of residenoe, . nlTr-D T-ruT YOLU.rA2T ?W Sn S
but tbey Lbould not have the right to e* I indicsted in my earlier remarks that
elude others by use o the school district.WisconJin has emb.rke, on an extraordl-
boundaries as barriers. narily sensible policy: to allow. not require.

Vat kinds of policies am fe'aible and do. children in a metropoUtan area to transfeT

sLjble. once the errors of the two o- oC'DOt merely to another school in the district.

beliefs about school desegTetion ro -but to another school in the metropolitan
So rd rl area outride their dstrict--so long as they

h edo not. by this move. Increase the rai tm-11 we once rid our"Iyes of 8a11 the belifs balance in the school.

that I have attempted to show are bn!at o,
what then?. Does this leave any pobI, In gemerl, a policy at this sort can allow
policies for the lntegrtloa of csooib. iefamUIV to make their cbojoe of school indo*
does it leave us with no feasible policies? pendently of their choice of residence, with

reasonable tmnsportation expenses provided.The answer is that It most certainly does State funds would necetarly follow the
leave feaible policies. The policies ie chud, o as not to increase the financial
wholly unlike the policies of raclsW balance burden upon the receiving district. And nec-
being Imposed through compulsory busing esrarily. *rcb schoo should be able to imit
in some citls and being pZ'oped for a- the number of ttudtOts coming in-for ez-
'i's,. The policies would have a far higher ample, such-t.hat no tr r.ferrlng child need
component of parental choice than do prc*. be* r tpud It the pro rtion of his or her
ent desegregation poUcies. The aims wouldirace ha rvached the average of the metro-
fundsmentaUy different: not to "eoUinateispolian -rea as a whole, nor If the school'

gregation". but to provide opportuty cp t is exceeded. But below that point.
every child, and to facilitte school Integra-.the receiving school would Dot have the
tion that would have long-term stability. In right of retctlom.
the atm of the policy, there would be a rec-
ognition of the diversity of schools t All that i e necessary for such i policy is
would result: some black, some white. some for the state l slature to decide to do so.
Integrated. The insurance that equal oppor- This is not to sugitst that such a policy
tunlty was In fact being provided would D would be eay to Instittut, because suburbs-
lie In an artificlal numbers game with chU- and their Iegislators-are likely to oppose it.
dren moved like pawns on a chessboard, but For them, deoeiregation ha been a dne pol-
In the range of opportunities available to Icy so long s it was the other fellow's dis.
every child. trct that was being desegregated. But, a the

example of Wisoonsin &ady shows, It *a
The possible policies arn bmed upon the not a pOiey impossible to pas. And a that

itnteraction between government decisions example wi show In the longer run. it is a
and parental decisions, and not upon the policy that can lead to Improved schools In
asumption that government decisions are de- both suburbs and city. For example. I sus-
te.miuLng. AU the policies I abaU describe pect that from such a policy will emerge a
provIde A greater degree of parental choice set of spocLvrd high schools In the central
than is presently, the case in most cities,
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city. att*ndtd vo'Untarily by both blacks black. In ordw to webleve the degree of in-
and whitAf, which oar technical prog.ras. tegratiom d eLrL
or pr in th arts. that cLazot be duyll- There a". st 0oure, other policies that
cAted a any suburb..a sebOOL It ld be exhibit the peopwts I dacribod earlier..
ror-#&nUc to be!leie this could ocoin wm&o: but these art a sample. Tb*y show that late-*
but It would be uzfahr to future reatrkos grated education does not depend "on our
of chUdren not to provide a structure within selnJnin~g romAtle notions tbat are not
which such educationA excellence can grow. true. Cnce we shed these beliefs, the mis-

L toUCxZu POR XVVATWX taken beliefs on which deegregation policy
Perhaps the simplest, cleanest. aod most

straightforward way to provide equal edue-
Uional opportunity. Independent of race. res-
Mer e. or wealth, Is to give every chi.d a
voucher or entitlement, to be used Ia any
accredited s bool. pubUe or private. Such a
plan, which hbj recently been proposed in
MNJcblg-n as vel as in other states, does not
In-medlately exhibit Its potential for en-
couragement of sebool integration. But that
potential can be quickly realized If the
vouchers a worth more in Lnte irted
schools. This mesns that integrate schools
would have somewhat higher expenditures. a
somewhat richer program, than non-Late-
grated schools. Such a poUcy, of course.
would be objected to by some, but it in hard
to see the merit of such objections: for any
chUd. itb 'mW ose, can attend an
Itegratd shool and rieeivethe richer of-
ferings. No one is excluded, by reaon of race
or any other attributo-except his prefer.
ence for_p segregated school. If he cboooe
such a school. he pays in the form of a
somewhat less rich educations! program.
3. A STsTu.M or5 z4xCrzvzrr COumiN'r WlrM

c zolc
A thLrd variation in policy is one that

focuses on direct incentives for attendance
at an integrated school. The policy, which
has been proposed by a Cincinnati school
board member. John Rue, Is to reward chU-
dren and parents for-the child's attendance
at an integrated school. The rewards would
be In the form of a postsecondary tuition.
so that, for example, attendance it an inte-
grated school for twelve years would result
in four years college or other poeuecobdary
tuition--one year for each three years o
attendance In an Integrated school.

Again. there will be objections to such a
policy. But do the objections have merit? Do
we want integrated schools or not? And who
is expected to be the'prmLary beneficlaries of
integrated education? Possibly the chltlren.
but Just as posibly the larger society.
through the Incre.sed cohesion and social
integration of the society as a whole. It it Is
the latter, the larger society, that is the pri-
wary beneficiary, then the larger society
should bear the cost of integration--& cost
which Is meaured by the amount of benefit
necessary to provide tO1 families, white ind

sass rgsrwd in th .sUb. v.aU uu,,4 we muwu tue
other beliefs, the mistaken beliefs that have
stied new Ide6 that ould aid integration.
it becomes possible to take the long road
toward achlering an Integrated society.

FROM CONGRESSIONAL RECORD

September 27, 1978



AI'iEND IX I I

COSTS OF BUSING, COMPARISON OF 1909-70/1977-78 FIGURI'S WITH 1979-80/1980-81 I:I(LRiS

1969-70

Charlotte- Mecklenburg County:

Buses ------------------------ 267

Bus miles -------------------- 1,908,842

Service behicle miles ------------------

Gallons/gas ------------------ 278,343

Cost/gas ---------------------- $47,448

Raleigh'-Wake County:

Buses ------------------------ 254

Miles------------------------ 1,676,925

Gallons/gas ---------------- __ 332,8S5

Cost/gas --------------------- $43,079

1977-78

259

5,954,S87

572,377

1,119,956.5

$456,718.28

525

4,532,095

999,123

$405,928

1979 - 80

610

6 ,,3S,638

643,953

1,248,108

$1 ,044 ,889

542

S,283,487

1,112,896.9

$933,698.04
I

1.9 , C)- 8 II

4 0632

6 , 660,762

(43,374

1 ,312,07L

$1 ,438,456

587

6,027,951

1,219,206.6

$1 ,264,849.66



APPENDIX 1I continuedd)

Greensboro-ligh Point-Guilford

Buses -------------------

Miles -------------------

Gallons/gas -------------

Cost/gas ----------------

Winston-Salem-Forsyth County:

Buses ------------------

Miles-- ...............

Gallons/gas ------------

Costs/gas --------------

1969-70

County:

107
6593,176

131,817

$ 620,596

208

1,239,300

305,307

$37,089

1977-79 1 97 9

567

4,100,110.1

847,293.6

$341,969.44

408

4,480,991

865,757.9

$350,530.99

0 L 0

4,499,482

888,911

$711,002

408

4,649,808

895,473

$686,827.16

(S)

408

4 ,651 ,8UU

895,630

$913,371.23

1Figures for 1980-81 approximate.
2 Plus SO service vehicles
3Plus 59 service vehicles

Plus 46 service vehicles

Figures for 1980-81 not availablu until mid-August
6Estimate based on averages from other school districts

1977-70 107q- II}
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APPENDIX III

A BLAcz "COIaStRVATMV DISA"rNTs
(By Thocr-6s Sowell)

seing a black "'conervatve" is perhaps not
cor.Adaed a& b'zrre us being a transvestite.
but It ia ce -taJny co.sdered more strange
than b eir a vege:ar an or a bLrd watcher.
f*ctntly a network t.levisi-on prog-ram con-
txc.Ad tne hectuae they had an episode Com-
lz?4 up that included a black corwervat!e as
one of t*he chL'ac1*.. and they wint'ed me to
come down to the studio so that their v.-ters
and *ctorz could observe such an ex.odc being
in the Beth.

Am I a black conservative? It is hard
enough to kow what a limberr '" or a "con-

-- ue.rartive" Is. without the additional rac::l
modficaUona. Supposedly a "conservatIve" Is
sati d with the status quo. but In more
than 40 years of listening to people. rm..'ng
trom welfare recipientL to thb President of
the United States. I have never come across
this myth1ical being who is satisted with the
status quo. I know of no StLtsicaL research.
or even cuual ob&ervLo1,ns. that would lead
to the conclusion that so-called "co .erva-
twres" La- more'content, complacent or less
outrzCsd than people who carry the label
"i berl." Some of the an goest people I know
are cLUed "moderates." Since truth-in-label-
Ing laws do not spnly to p6iIcL there Is
little that cam be ne about alI this.

Once It is realized that **liberal" and
"co m-nUve' aro simply arbitrary desig-
natior-ss for opposlOg political LeLin (more
elegant but no more ,neaningful than
"Dcd ers" and "Mets"). -, can turn to the
substance of the Lsues between them. nrom
this point Of view, a so-called "conserrative"
is nothing more tbn a dlieater from the
*prevaIng Ilbea,-l orthodoxy. A "radical"
would simply be someone who carries the
Liberal orthodoay to further extremes.

Why would a black man dissent from the
prevalaing liberal OrthOdOxy, and especially
on such racl issues as busing. "a-rmative
action" and the like? Thw question Itse
shows how permaively the mss media have
stereotyped and filtered the news. Most
black people oppose busing. Polls that
abowed a black majority In favor of busing
a few years ago have ibeu to ahow black
plurallt s and. finally. an absolute major-
ity of blacks Lgainst busing. What is rare
is to me any black opponent of busing In
the media. The nedta-created black "spokes.
man" usually shares medla-created values.
The Impression is Insinuated that such
"spokemen" represent the "grasu roots." or
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"huthentlc" ghetto blacks. while black Co.
owntars from the liberal orthodory Ar* fmnn
a reote "_-udde c:aas" fringe. Tts lmprcs
sion must be insinuated. b.aUse tbere b
little evidence for It-and a tren-eandou
amount of evidence to the contrary. Vanl
of the mcat tery "1lu2itatts" are cx ddte.
c!a%s Ne ,,-re$ tow trying to live down tbeii
past by being b!cker-than-tbou, like trUl
converta.

W en the Supreme Court struck dowr
Ptst*-Lrposed sq.:geton in 1954. the de.
cison was Justleably hIllod s the eltz=ma
of a stru-g:e of ms-ny deca e aLainst JircCrow laws and gross discrimination in tbi
avallabiity of public service , including
education as a crucial necesslty. Two more
decades of bad faith, foot dragging and eva.
sions produced.ever lighter judicial control.
culminating In court-ordered busing to
achieve racial "b aiCn." In aort. we have
arrived at a position that was not Imp!iclt
in the original decision, and in many aa¥s
goes counter to the orlgtnl concern for In.
surLng individual constitutional right& with.
out regard to color or other group charac.
teristics.

The prevailing liberal orthodoxy insists
that busing is essential for black children
to receive their constitutional rights---and
that they are to have their rights if It kilUs
them. King Solomon is said to have chosen
the true mother of a disputed infant by
asking the two women concerned whether
each would agree to having the baby cut in
half to "tis.y their rival eJaims. It was per-
hapa the ,rst confrontation between prin-
ciples of huamnity Lad statistical "beJLace."
Fortunately. King Solomon did not rely on
H..W. guIdelines for a solution.

Remarkably little attention has been paid
to the black children who sre ruppos*d to
benefit from busng. Certinly,. Little atten-
tion has been paid to the facts about their
educational or psycbological well-being be.
fore or after court-ordered "Integratlon." It
was assumed from the outset In 1954 that
separate schools ae Inherently inferior.
Anyone familiar with the history of numer.
out ll-Jewish or all-Oriental schools could
have exposed this for the aheer nonsense
It was. and there are also a number of all.
blxck schools that would have exposed this
fallacy. All-black Dunbar High School In
Washington had an. average .Q. of IlI in
1935. compared with the national average
of 100--and this Is yetrs before socioloical
streotypes were enshrined as the "law of
the land."

The really crucal assumption behind In-
voluntary busing is that some tangible bene.
fit will result--presumably to black children,
but. one would hope, to white children as

- well. and to the cause of racial understand-
k Wg and mutual respect. The hard evidence

Goes not support any of thi 6aVimptlos..
0.is c &elect Isolated piece. of data to sup-

port the Luumptons. but at least as much
evidence can be found showing declining
academic perfor ances. lower self-esteem by

r black chIldren and "eater raCILI antagonism
on the part of both black and white children
after busing Is imposd.

Busing Is not a policy but a Crusade. For a
* policy, one can ask. "Does it work?" "At

what coot?" "What Is the human Lmpact?"
For a crusade, the relevant questions are:
"Whoa side are you ozW' "Is your courage
(ailing?" "Can we dishonor the sacrifices of
tbose who went before by turning back
now?". nhe last thing a crusader wants to
hear is cost-benefit analysis. And If the
crusader Is a wbite liberal whose only chil-
dren are In private schoolL his courage
knows no bounds.

One of the last refugees of those who ad-
mat the sorry academic and social record of
Involuntary busing Is the s-callod "hostage"
theory of lntegration. According to this view,
the only chance black children have for get.
ting a fair she 'of educational resources Is
to be mixed in with white children, so that
discrimination Is thwarted. This assumes
that It Is faster for courts to control racild
balLiace"-in the face of "white flIht"-

than to control dollars and cents paid from
a central fund. It also wssumes a greater ed-
ucatlonal e*ect from differences In per-pupil
expenditures than existing studies sub-
stantlate.

Finally. there is the simple vested interest
of civil-rights lawyers and leaders who have
a heavy personal stake in pursuing the
courses of action that brought them success
and prominence In the past. There IS noth-
Ing peculiar In this. It is. in fact. all
too human. Oenerals have long been known
for fighting the last war. In view of history.
It may be too much to expect any organiza-
tion to stop on a dime and then head off
in another direction In high gear. But it is
not too much to expect the rest of us to be
able to see when a given approach haa made
Its contribution. served Its purpose and be.
come counterproductive. We certainly need
not repeat the mistake of Vietnamr by sac-
rificing the younger generation to spare lead-
ers the embarrassment of losing face.

The question may once have been "segre.
gatton" versus "Integration" but It is that
no longer. Neither federal. state nor local
government may segregate any longer.
"Racial balance." however. is in most osses
a wUl-o'.the-wisp. a changing nglghbor.
hoods. private schools and exodus to the sub.
urbs repeatedly defeat the numerical goals
at busing. In some caas.+ there Is more racal
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separmtion in the claJaioom after yocrs o
bus.ng than before. As for "Lstegrstion" it
sore more mesnln'rful soc!&i td' psycholog
Ical ense. going' beyond racial body count
com.pulsory transportation is the least likely
process for achleving that goLl. It is a t.sgli
comentary on the libe-als' misunderstand.
ing of tbetr felicw human benrgs that thel
cannot grasp the dfference between the of.
fects of volunr&.-y In'errac:al r'ocation and
lnvoluntary p:ace-,ent in the sa=e build-
Ings. It Is trje that. prior to the 1954 Su-
preme Court decision, much evidence shewed
greater tolerance a&nd better educationl re-
suits for black children when going tc
schools--usually neighborhood schools-
with white youngsters. But these were black
and white schoolchildren who chose to live
and go to school In the same neighborhood.
and who grew up around one another-not
strangers confronting strangers in an at.-
mosphere of compulsion. fnlety and
heightened racial" densivenpss.

The grand delusion of contemporary lib-
erals is that they have both the right and
the ability to move their fellow creatures
around like blorks of wood-and that the
end results will be no different than if peo-
ple had voluntarily chosen the same actions.
It is essentially a denial of other people's
humanity. It is a healthy sign that those
assigned these subhuman roles have bitterly
resented It. though It may ultimately prove
a social and political catastrophe if their
anger at Judicial and bureaucratic heavy-
handedness finds a target in blacks as scape-
goats.

The same statistical approach to human
problems found in the busing controversy Is
applied to the labor market In the Federal
"aJrmative action" program. There is also
the same heavy reliance on assumptions. the
same diangrd of facts and the ame crus ad-
tog asurance that whatever one does in a
noble cause Is right.

One of the first things that Is done in
many noble causes ise lying. "Affirmative ac-
tion" Is no exception. The racial. ethnic and
sex quotas that are set under "affirmative
action" biting are denied by calling them
"goals" and attempting to make elaborate
scholastic distinctions between the two. We
are told that "goals" are not "really" quotas
because goals are flexible while quotas are
rigid. But this revision of the English lan-
guage ignores both facts and uage. "Quota"
is no new or exotic word the liberal mtaslon-
tries must explain to the heathen. There are
Immigration quotas. import quotas. produc-
tion quotas and all kinds of other quotas--
and whether those quotas happen to be met
or nfbt during a particular time period, no
one denies that they are quotas. Quotas Lre
quantitative rather than qualitative criteria.

t Everybody knows that, and that Is precisel)
what critics object to.

. "Atilative action" quotas ire,lupposed
to compensate minorities and women for
past injustices. but before any benefit can
compensate anybody for anything. It must

* first be a benefitl There Is very little hard
evidence that "a.f rmatlve action" has that

. net effect. just as there is very little hard
evidence that busing benefits black school-

. chl!d.en. Black income as a percentage of
white Income reached Its peak in 90-the
year before mandatory quotas ("goals and

* t4metablee") were established-4nd has been
below that level ever since (due largely to
the recession). In short, blacks achieved the
economic advances of the 1980's once the
worst forms of discrimination were outlawed.
and the only additional effect of quotas
was to undermine the legitimacy of black
achievements by making them look like gifts
from the Government.

Undoubtedly, here and there some Individ-
uals have gotten jobs they would never have
been eligible for otherwise. But however
striking such examples might be. the over-
all picture depends on two other factors-
what proportion of the labor force such peo-
ple constitute.-and the extent to which 'af.
firmative action" has the offsetting conse-
quence of actually reducing job opportune.
ties for minority br female applicants. Since
quotas apply not only to hiring but also to
pay and promotion, some employers choose
to avoid later problems by minimizing the
Initial hiring of nonwhite or female applil-
c nts This Is particularly true where there
Is a substantial risk that any applicant-
of whatever race or sex-may have to be let
go later on. For example, In the academic
world. the "up-or-out" promotion system
means that the top universities are con-
stuntly fring ="sry junior faculty members
at the end of their contracts, without any
explicit 'fault" being alleged. The leral and
political dangers in applying this policy to
zninorities and women give universities an
Incentive either to avoid hiring minorities
and women-or to sidetrack them Into special
administrative jobs where th!s policy does
not apply. Other Industries also create "spe-
cial" or "token" jobs for similar reasons, with
the same net effect of reducing the career
prospects of minorities and women-a a
result of Government pressures designed to
have the opposite effect.

Despite a tendency to consider women as a
"minority," both the history and the present
situation of women are quite dlerent. Con-
trary to a fictitious history about having
com.i a long way. baby. women today have less
representation In many high-level positions
tan 30 or 40 year ago. In earlier times.
women made up a higher proportion of doc-
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tors. acdemics. people-to Who's Who. and 1n tan a quarter of all Aneflcan Nobel prize
professional. technical ad managerIal posl- winners are Jewish. more than half of all
tons generally. It you plot on a graph the professional basketball sta are block. Can
proportion of wctitn In high-level Jobs over one state- diwriminate against the other 49?
the past several decades. and on a parallel Can Jewa stop Oentiles from getting Nobel
graph the number of babies per woman. you prns. or blacks kSep whites out of basket-
will see :most an exact mir-,or LmTne. That ball? Obviously there are reasons of climate.
is. as women got nar-led earlier Lnd earlrw tradition and Lntereet that cause some
and had more and =ote baes. their cers groups' attention to be drawn strongly to.
declined. In r cent times, as the "baby boom" ward some activities. and that of other
psaed and both marriage rates and child- groups toward other activitieS. It need not
beaArng declined. women have stared inov- even involve "ability." Some groups that
ing back up the occ'spatcna.i ladder re'atlve have been tremendously succesful In some
to men-though in many cases not yet activities have been utter failures in other
chiving the relative position they held in activitie requiring -no. more taent. Even

the 1930's. This upturn was apparent before such an economically succesul urban group
"a''rmatie action" quota. - as American Jews bad an unbroken string

If you go beyond the sweeping comparlsozs of financial disasters in farming, while Ir-
of "men and women" that are so popular.It migrants frOm a pesat background suc-.
is clear that marri'-e and childbearing have ceeded. even 'though peasant immigrants
more to do with women's career prospects coudl not begin to match the Jews' perform-
than employer dlac im!natlon. In 1970--be- ance In an urbLn setting. As a noted hstorian
fore mandatory "goals and timtables- once said. "We do not live in the past, but
single women In their 30's who had worked the past in us."
continuously since high school averaged It takes no LmagLn-tlon at all to see the
bllher earnings than single men in their heavyweight of the past among both mi.
30'e who bad worked continuously since high noritles and women. Even those minority and
school. In the academic world, single women female Individuals who are able to take ad.
with Ph.D 'a achieved the rank of full pro- vantage of higher educational opportunities
feasor more often than sLugle men who re- do not specialize in the same fields a others.
ceived their Ph.D.'s'at the same time-and but disproportionately choose such fields as
this again, before quota& education and the human Itles-where most

Thes4 are aLong the mney facts Ignored people are poorly paid regardless of sex or
by proponents of "a-&rmatlive action." Such race. There aV good historical explanations
facts are relevant to policy but they do not for such choices, but these are not neces-
support a crusade, which requires an Identl- sarily good economic reasns. -However. un-
iable enemy. such as male chauvInst em- less we are prepared to deny free choice to
ployers. A much stronger case csn be made the supposed beneficiaries of "lmrmative &c-
that c reer women are dsrminated against ticn." It is arbitrary s&ocial dogma to expert
in the home. where they are expected to CaM an even distribution of results.
most of the domestic burdezs, regardless of Should we do nothing? That is the bogey.
their jobs. But there Is no crusade to mount, man of unbridled discrimination that "a.
and no political mileage to be made. from ZArmatIve-action" spokesmen try to scare us
advising *omen to go home and tell their with. But we were not doing "nothing" be-
husbands to shape up. Both messiahs and fore quotas came In. The deade of the 1960's
politicians have to be able to promi people saw some of the' tongest antidlicrimina-
something, and very often that involves miS- tion laws passed anywhere. backed up by
stating the original problem. In order to changing public opinion and by a new aware-
make the promise sound plausible. ness and militancy among minorities and

The grand assumption that body count women. The dramatic improvement in the
proves discrimination proceeds a If people economic position of blacks was just one
would be evenly distributed In the absence fruit of these developments. Despite the ten-
of deliberate barriers. There Isnt a speck of dency of "aMrmatlve action" proponents to
evidence for this asattmpUon. and there Is a conjure up Images of dscrimination in dee.
mountain of evidence against it. ltven n ades past..the question is. wbat existed just
activities wholly witln sch individual's before the quota, and what has happened
control, people are not evenly distributed: since? That is the relevant question. &ad the
The choices made as to what television pro- answer shows a mountain laboring to brnmr'o
gram to watch, what games to play. what forth a mouse-.and often not succeeding.
SonP to listen to. what candJdatee to vote As we have seen. the ratio of black income
for. all sbow the enormous impact of social. to white Income has never been as high since
cultural. rellgous and other factors. One- mandatory quotas as it was just before such
fourth of the professional hockey players in "goals and timetables."
the United States come from one state: more Why is affirmative action" so ineffective
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despite all the furor it stirs up? Simply be-
cause Its shotgun statistical approach bit$
the just ad the unjust ilike, Just as the
crime 6oe uot conalat of demonstrable die-
cr'nanstion against someone. but of a failure
to meet governmental proconceptiorJ. so the
punIshmant doe not usually consist of pen-
alties impooed at the end of so"e adjudl-
catery prooe" but of having to go through
the process itsef. For axkmple. the Univertity
of Wichlg-n had to apend W.V,000 just to
oOl.;ct . ustics for "a.a.taie .ion." For
all practical purpose . that is the sa:.,* $a
.. hetng ases9,%d a $350,~O Itse without eItber
a cheage or proof of anythltg. Wat "atrlr.-
tive action" proceed*ns do not end up In
proof of guilt or Innocence, or in any per.aity
though many end up settled by peace
with honor" in the form of elaborate plans.
with good intentions spelled out in statis-
tical detal: 1.3 more black acsountLnta per
year. 2.7 more emale chemsts. etc. If King
Solomon bad operated under " miatire
action." he would have pr sod each woman
0.5 children, and gone back to buaLne
Usual.

It has long been known that the road
to hell Is paved with good intentions, and
that ls where they lead in ds %Aae. And
since many of the quotas were vIrtually Um-
pcauible of achievement from the outset.
there is even Ie reason tban usual to ex-
pect much from such statentse under such
pressures. Just as in tevtaion the medlum
is the ms.ge. so under "Lf.rmatlve ac-
ton" the procms Is the penalty. And mince
this penalty fals on the guilty and the
innocent alike. It provides no reason for even
the wort bigot to change. Nor will It exempt_
even the purest heart from the har2SaMent*
of bureaucrats. Indiscriminate penalties do
not produce change but only resntment. As
In the cae of busing. resentment against
Goveorament heavy-handednes L often mis-
placed as hostility to the supposed bene-
ficLariee. The fact that there Us reae.ly very
little benefit to any group only completes
this tragic farce.

One of the reasons why many programs
that don't work still keep going strong is
that they sound so noble. Moreover. cham-
ploning the dLzadvLnta&ed is not only an
inspiration but an occupation. To be blunt,

- the-poor area gold mine. By the time they
ire studied, advised, experimented with and
administered, the poor have helped many

. . . . a mlddle.class ItberA: to achieve afuence
with Government money. The total amount
of money the Government spends on Its
many antipovertyy" efforts Is three tmas
what would be required to lift every man.
woman and child in America above the of-
ficisl poverty line by simply sending money
to the poor. Obviously. there ars a lot of

saiddlemen who get theirs: administirators.
reowchers, consultants. staffers. etc. The'
atV the tray of people who "take care" of
the poor in a variety of ways. Such ctreotk-
er are the modern equivalent of the mis-
slcrxuee who came to do good and stayed
to do well. It is no icc!dent that the hbghest
income counues in the United States are
in the suburbs of Wuhington. D.C. Poverty
.is the cause of much of tb*t airuezce.

Central to the costly "caretaker" approach
to helping the poor-by paying money to
someone #!**-ia an image of the poor as
too helpih.s to make it with mere money.
A picture is said to be worth a thousand
words, but this particular Image is worth
billions of do!ars to the caretaker class.
-PubIic resentment at the tasx cot of the
"antipoverty" stablishment takes the form
of disenchantment with the poor and minor.
itles, though most of the money ends up
in the pockets of people who are neither. "

Like every army. the army of caretakers
requires both material and moral support.
The taxpayes supply the n-aterial support.
The moral support comes from those who
accept the Image bf the he!plesa poor and
who project that Image--and the Corre-
sponding "nee4" for caretakers-through
the mass media. in the colleges. and to a
captive audience of Millions in "social stu-
dies" in the public schools. Since many who
project such Lan image are thernlves prod-
ucts of years of the same kind of soclopo-
lIlticia conditioning. something very close to
perpetual motion hss been created.

The lmage of the helplessness of the poor
La repetodly Invoked to defeat proposals
for income maintenance, educational vouch-
ers and any other reforms that would en-
able the poor to make their own decisions
Ld eliminate the caretakers. How helpless
are the poor? And--since I am speaking a
a blAck "conservative"---specflca!y, how
helpless are blacks?

History shows that one of the most mas-
sive internal mirrations in this country has
been the movement of millions of blucks
out of the South In the last two generations.
in order to seek a better life for themselves.
This was a spontsneons decision of millions
of individuals, not organized by indigenous
"leaders" nor promoted by outside care-
takers. Going even further back in history,
to 1850. the census of that year showed
that most of the half-million "free persons
of color' were literate, despite (1) being
denied access to public schools in most
part of the country. (21 being forbidden
by law to go to any schools In many South-
ern states, and (3) having very low incomes
and occupations and few opportunities to
csbIn on the education. Private and even
clandestine schools for blacks existed all over

&-- I
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the United States in 1MO. acet of them $up*
ported by blacks tbezraelvu out of meager
Incomes.

Today. many ghetto blacks in cities acos
the country are sending their children to
Cstho'lc schoos-though the backs In ques.
tion are usually Protestants-In order to eet
better education than the public schools pro-
vide. For example. It h been estimated that
more than 10 percent of all black children lIn
ChIcLo go to Catbol!c schools. If educational
vouchers were to make education free at both
priv te and public Institutions, would black
parents be too helpless to make a choice
among the various schools available to them?
Or is the real problem that many caretakers
In the educational bureaucracfes woud fnd
themselves out of a Job?

At a time when every silly trendln educe.
tion Is proclmed Ir the medla s; an 'fno.
nation." the struggle Of thousands of poor
black families to seod their children to pri-
vate schools Is a nonevent for tbose who
shape public opinion. Whera thes private
schools are Catholic. they are often In ghetto
neighborhoods abandoned by earlier Catholi
immigrant minorities, Lad it Is not uncom-
mon today for the bulk ot the student body
In these schools to Che non-Catholic. Some of
the Catholic schools-have achieved remark-
able educatioual success with black stTderits,
at far lower cost per pupU than the public
schools. But it isn't news.

Indeed. black advancement in general Isn't
ews. The research team* of Scammon and

Wattenberg was roundly denounced the
medla when It reported very substantfiJ gains
ot blacks across& a broad front. in education.
Income. occupstion and housing in the dec-
ade of the 1960's. In olden times, messengers
were sometimes killed for bringing bad news
to the king. Today those who bring good ne-s
ar in Jeopardy. for they wr threatening the
whole caretaker industry and underminng
an Image supported by the caretakers' allies
In the media and In politics.

Now unusual Is a so-called "black con-
servative"? Not very. Being an exception to
a media Image Is not being an exception in
real life. The real opinions of flesh.nd.blood
black people have repeatedly been found to
be completely different from the "black"
opinions of media-se!ected "spokesmen."

An bony magazine poll comparing the
views of blacks with those of college students
found blacks consistently sore "conasria-
Ue" than the college students. The great
majority of blacks considered this cuntry
worth defending against foreign enemies and
rejected violence " a ux*ens of achieving
social change. A Galup poU found that a
substantiaJ maJority of blacks rprd the
courts a too lenient on crimLnl..s3tlU L-

other survey found that more than the-
quarters of the blacks der= be ths .ulv as
sick Ld tired" of hesAng atslts on "utsdl-

Uonal American valus"
So being a blck. conservative " Is not quite

as distinct!" u It might eenL

FROM CONGRESSIONAL

December 3, 1980

RECORD
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APPMnDIX IV

(St teme.t of Sam J. Ervin, Jr. of Morganton, N. C., a former .Un.ted States
Senator from North Carolina)

EXCLUSION FRQ4 NEIGHBORHOOD SCHOOLS OF CHILDREN AND THEIR FORCED
BUSING FOR INTEGRAION: UNCONSTITUTIONAL FEDERAL TYRANNIES

The exclusion from their neighborhood-schools and the forced busing of school

children for integration purposes is a foolish, wasteful, and useless tyranny,

which is outlawed by the very provision of the Constitution invoked by the

Supreme Court to justify it, namely, the equal protection clause of the
1

Fourteenth Amendment.

My Abiding Convictions Respecting the Constitution

Before explaining why this is so, I deem it not amiss to make certain

observations. I have lived about four score and five years; I have spent a

substantial part of my energy and time during these years in studying the Con-

stitution, its history, and its objectives; I have acquired by my study abiding

convictions respecting these matters; and I note that many Americans far wiser

than I have entertained like convictions.

The Constitution is our most precious heritage as Americana. When

it is interpreted and applied aright, the Constitution protects all human beings

within our borders from anarchy on the one hand and tyranny on the other.

The wise British statesman, William Rwart Gladstone, rightly described

theAmerican Constitution as the most wonderful work ever struck off at a given
2

time by the brain and purpose of man.

Why the Constitution Was Written and Adopted

For ease of expression) I use the term Founding Fathers to designate

those who framed and ratified the Constitution submitted by the Convention of

1787, and those who framed and ratified the amendments which have been added to it.

The Foundina Fathers knew the history of the frustrating struggle of

the people against arbitrary governmental power during countless generations for

the right to self rule and to be free from tyranny, and understood the tragic

lessons taught by that history.

As a consequence they comprehended these eternal truths: First, that

"whatever government is not a government of laws is a despotism, let it be

called what it may";3 second, that thed'ccupants of public office love power
14

and are prone to abuse it"; and, third, that what autocratic rulers of the

people had done in the past was likely to be attempted by their new rulers in

Footnotes at end of article
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the future unless they were restrained by lavs which they alone could neither

alter nor nullify.5

The Founding Fathers desired above all things to secure to the people

in a written Constitution every right they had wrested, from autocratic rtLlers

while they were struggling for the right to self rule and freedom from tyranny.

Their knowledge of history gave them the wisdom to know that this

objective could be accomplished only in a government of laws, i.e., a government

which rules by certain, constant, and uniform laws rather than by the arbitrary,

uncertain, and inconstant wills of impatient men who happen to occupy for a

fleeting moment of time legislative, executive, or judicial offices.

For these reasons, the Founding Fathers framed and ratified the Con-

stitution, which they intended to last for the ages, to constitute a law for

both rulers and people in peace and in war, and to cover with the shield of

its protection all classes of men with impartiality at all times and under all

circumstances. 6

While they intended it to endure for the ages as the nation's basic

instrument of government, the Founding Fathers realized that useful alterations

would be suggested by experience. 7

Consequently, they made provision for its amendment in one way and

one way only, i.e., by combined action of Congress and the states as set forth

_in Article V. By so doing, they ordained that "nothing new can be put into the

Constitution except through the amendatory process" and "nothing old can be taken
8

out without the same process"; and thereby forbade Supreme Court Justices to

attempt to revise the Constitution while professing to interpret it. 9

The Constitutional Separation of Powers

In framing and ratifying the Constitution, the Founding Fathers recog-

nized and applied an everlasting truth embodied by the British philosopher,

Thomas Hobbes in this phrase: "Freedom is political power divided into small

fragments."

They divided governmental powers between the federal government and

the states by delegating to the former the governmental powers necessary to enable

it to operate as a national government for all the states, an. by reserving to the
10states all other governmental powers.

They divided among the Congress, the President, and the Federal judiciary

the powers given to the federal government by giving to Congress the power -to make

federal lawsi~imposing on the President the duty to enforce federal laws, and
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assigning to the federal judiciary the power to interpret federal laws for all-

purposes and state laws for the limited purpose of determining their constitu-
11

tional validity.

In making this division of powers, the Founding Fathers vested in the

Supreme Court as the head of the federal judiciary the awesome authority to

determine with finality whether governmental action, federal or state, harconizes

with the Constitution as the supreme law of the land, and mandated that all

federal and state officers, including Supreme Court Justices, should be bound

by oath or affirmation to support the Constitution.
1 2

The Duty of Supreme Court Justices

No question is more crucial to America than this: What obligation

does the Constitution impose on Supreme Court Justices?

America's greatest jurist of all time, Chief Justice John Marshall

answered this question with candor, clarity, and finality by his opinion in

Marbury v. Madison and Gibbons v. Ogden. In these indisuptably sound decisions,

Chief Justice Marshall declared:

1. That the principles of the Constitution are fundamental, and

are designed to be permanent.

2. That the words of the Constitution must be understood to mean what

they say.

3. That the Constitution constitutes an absolute rule for the government

of Supreme Court Justices in their official action.

4. That the oath or affirmation of a Supreme Court Justice to support

the Constitution "is worse than solemn mockery" if he does not "discharge his

duties agreeably to the Constitution of the United States." 
1 3

In elaborating his second declaration, Chief Justice Marshall said:

"As men whose intentions require no concealment generally employ the
words which most directly and aptly express the ideas they intend to convey, the
enlightened patriots who framed our Constitution, and the people who adopted it,
must be understood to have used words in the natural sense, and have intended
what they have said."'14

This being true, Supreme Court Justices are forbidden to commit

verbicide on the words of the Constitution while they are pretending to interpret

them. I am indebted to Dr. Oliver Wendell Holmes for the expressive term verbicide.

He declared in his Autocrat of the Breakfast Table:

"Life and language are alike sacred. Homicide and verbicide -- that
Is, violent treatment of a word with fatal results to its legitimate meaning,
which is its life -- are alike forbidden. "15 -
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The Founding Fathers undertook to immunize Supreme Court Justices

against temptation to violate their oaths or affirmations to support the

Constitution by making them independent of everything except the Constitution

itself. To this end, they stipulated in Article III. that Supreme Court Justices

"shall hold their offices during good behaviour * * * and receive for their

services a compensation, which shall not be diminished during their continuance

in office."

In commenting upon the awesome power vested by the Constitution in

Supreme Court Justices, Justice (afterwards Chief Justice) Stone made this cogent

comment:, "While unconstitutional exercise of power by the executive and legis-

lative branches of government is subject to judicial restraint, the only check

on our own exercise of power is our own sense of self-restraint."16

Many years after the adoption of the Constitution, Daniel Webster, one

of the wisest of statesmen, made a caustic and correct comment upon public

officials who undertake to substitute-their personal notions for rules of law.

He said:

"Good intentions will always be pleaded for every assumption of authority.
It is hardly too strong to say that the Constitution was made to Guard the people
against the danGers of good intentions. There are men in all ages who mean to
govern well. but they mean to govern. They promise to be good masters, but they
mean to be masters."17

By this comment, Webster portrayed the judicial activist with accuracy.

A judicial activist is a judge who interprets the Constitution to mean what it

would have said if he instead of the Founding Fathers had written it.

The Constitution .does not suffice, however, to check the unconstitutional

exercise of power by Supreme Court Justices who are judicial activists because

they are either unable or unwilling to subject themselves to the requisite self-

restraint. As a consequence, they substitute their personal notions for consti-

tutional precepts while pretending to interpret that instrument.

Judicial Activism Is Destructive of Constitutional Government~

Many distinguished Americans, who understood and revered the Constitution,

have rightly declared that judicial activism is destructive of the Constitution

because it tends to substitute government by the personal notions of judges for

the government of laws that instrument was ordained to establish. I quote three

of the most famous of them.

George Washington, who served as President of the Convention which

framed the Constitution before becoming the first President of our country under
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it, made this assertion in his Farewell A&d4ess:

"If in the opinion of the people, the distribution or modification of
the constitutional powers be in any particular wrong, let it be corrected by an
amendment in the way the Constitution designates. But let there be no chanLe
by usurpation; for though this, in one instance, may be the instrument of good,
it is the customary weapon by which free governments are destroyed. The precedent
must always over-balance in permanent evil any partial or transient benefit
which the use can at any time yield."

Judge Thomas M. Cooley, author of Constitutional Limitations, declared:

"1. The meaning of the constitution is fixed when it is adopted,
and it is not differentat any subsequent time when a court has occasion to /
pass upon it.

"2. A court ** * which should allow a change in public sentiment to
influence it in giving to a written constitution a construction not warranted
by the intention of its founders would be justly chargeable with reckless disre-
gard of official oath and public duty; and if its course could become a precedent,
thcse instruments would be of little avail. * * * What a court is to do, therefore,
is to declare the law as written, leaving it to the people themselves to make
such changes as new circumstances may required."18

Benjamin N. Cardozo, Chief Judge of the New York Court of Appeals and

Justice of the United States Supreme Court, stated in his enlightening treatise

The Nature of the Judicial Process that "judges are not commissioned to make and

unmake rules at pleasure in accordance with changing views of expediency or

wisdom" and that "it would put an end to the reign of law" if judges adopted the

practice of substituting their personal notions of justice for rules established

by a government of laws. 19

No Judicial Decision Merits Respect If It Is Repugnant to the Constitution

Some of those who condone judicial activism and verbicide assert that

all decisions of the Supreme Court ought to be deemed sacrosanct, and that

patriotism commands all citizens to refrain from criticizing them because

- criticism diminishes the respect of the people for the Court.

This assertion is' intellectual rubbish. No judicial decision merits

respect unless it is respectable, and no judicial decision is respectable if it

flouts the Constitution which the judges participating in it are bound by oath

or affirmation to support.

As Justice Frankfurter has so well declared, "Judges as persons or

courts as institutions are entitled to no greater immuity from criticism than

other persons or institutions * * Judges must be kept mindful of their limitations

and of their ultimate public responsibility by a vigorous stream of criticism
20expressed with candor however blunt."

Chief Justice Stone concurred with Justice Frankfurter's views by stating

that "where the courts deal, as ours do, with great public questions, the only
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protection against unwise decisions, and even judicial usurpation, is careful

scrutiny of their action, and fearless comment upon it." 21

- The most vigorous denunciation of judicial activism and verbicide by

Supreme Court Justices is to be found in opinionsof their Brethren. For example,

Justice Jackson had this to say in his concurring opinion in Brown v. Allen,

344 U.S. 443, 535:

"RiGhtly orywrongly, the belief is widely held by the practicing
-profession-that this Court no longer respects impersonal rules of law but is
Zuided in these matters by personal impressions which from tire to tive may be
shared by a majority of the Justices. Whatever has been intended, this Court
also has generated an impression in much of the judiciary that rerzard for
precedents and authorities is obsolete, that words no longer mean what they
have always meant to the profession, that the law knows no fixed principles."

Justice Jackson added this scathing observation to his concurring

opinion: "But I know of no way that we can have equal justice under law

except we have some law." (344 U.S. at page 546)

Since Justice Jackson wrote his concurring opinion in 1952, the Supreme

Court has vastly stepped up its judicial activism and verbicide. By so doing,

it has made plain a truth which James Madison expressed as a belief to the

Virginia Convention on June 16, 1788. At that time Madison said:

"Since the general civilization of mankind, I believe that there are
more instances of the abridgement of the freedom of the people by gradual and
sileut encroachments of those in power than by violent and sudden usurpations."

By constantly increasing judicial activism and verbicide, Supreme

Court Justices have expanded for practical purposes the powers of the federal

government in general and their own powers in particular far beyond the bounds

to such powers set by the Constitution, and have converted the Supreme Court

itself in large measure from' a judicial tribunal in a government of laws into

a judicial oligardhy whose decisions are controlled by the personal notions of

its members.

As a consequence, the states have been largely reduced to meaningless

zeros on the ration's map and virtually all the public activities of the people

and many of their private activities, private preferences, and private thoughts

have been directly or indirectly subjected to federal regulation.

Time and space preclude a statement of the impact of all their

judicial activism and verbicide on constitutional government in America and the

freedom of Americans. I shall, therefore, confine what I have to say on the

subject to the decrees of the Supree Court ihich sanction the exclusion from

neighborhood schools and forced busing of school children for integration

purposes. The Supreme Court asserts that

82-289 0-82- 31
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these decrees are justified by the equal protection clause of the Fourteenth

Amendment. The words and objective of this clause contradict this claim.

By practicing judicial activism and verbicide on this constitutional

provision, the Supreme Court distorts it into conferring upon itself, inferior

federal courts, and unelected federal bureaucrats the arbitrary power to deny

school children of all races the right to attend schools in their neighborhoods

and to order them to be bused to distant schools elsewhere to mix them in racial

proportions pleasing to judges and bureaucrats, and thus makes innocent school

children of all races the helpless and hapless pawns of judicial and bureaucratic

tyranny.

The stark nature of this tyranny was revealed to a limited degree by

news items of recent days emanating in Louisiana. According to these news items,

a federal judge sitting in that state threatened to adjudge three white teen-

aeed high school girls guilty of contempt of his court and to punish them

accordingly.

Their offense was that they had continued to seek their education at

their familiar neighborhood school instead of jurneying by bus to an unfamiliar

distant school elsewhere. In so doing they had allegedly disobeyed an order issued

by the federal district judge commanding the state school board to deny them

admittance to their neighborhood school and to bus them to the distant school

elsewhere for integration purposes.

In a very real sense, all judges of inferior federal courts are

servants of the federal judicial hierarchy headed by the Supreme Court. The

federal district judge sitting in Louisiana undoubtedly acted under the con-

viction that his action was required by the forced busing decrees of Supreme

Court Ystices.

The True Meaning and Objective of the Equal Protection Clause

The Fourteenth Amendment became a part of the Constitution on July 21,

1868. When it is interpreted and applied aright, its equal protection clause

is one of the simplest and most salutary of the provisions of the Constitution.

The clause extends its protection to all persons of all races, colors,

or classes who are similarly situated within the boundaries of any state. Its

objective is to secure equality to such persons under the laws of the state.22

The clause specified that no state "shall deny to any person within its juris-

diction the equal protection of the laws."23
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By this phrase, the equal protection clause requires the laws of the

state to treat all persons within its jurisdiction alike under like circumstances,

both in the rights conferred and the responsibilities imposed.24

The clause applies only to states and to state officials acting under

state law. Further than that, the clause does not go. It does not apply in

any way to private individuals, or confer upon the federal government any power
25

to control their conduct.

Since all federal officers, including Supreme Court Justices, are bound

by oath or affirmation to support the Constitution, no cuurt, department, or

agency of the federal government has any power to require a state or any state

officer acting in its behalf to violate the equal protection clause. The Supreme

Court has expressly ruled that Congress cannot do so26

The Brown Case

During the 86 years following the ratification of the Fourteenth

Amendment, presidents, governors of states, Congresp, state legislatures, and

federal and state courts interpreted the equal protection clause to permit a

state to segregate by law persons within its jurisdiction on the basis of race.

as long as the facilities which served them were equal.

The interpretation was known as "the separate but equal doctrine."

This doctrine did not originate in any Southern state. It had-its genesis in

Masachusetts. In 1849, the Supreme Judicial Court of Massachusetts created

and applied it in Roberts v. City of Boston, 59 Mass. (5 Cush.) 198, when it

rejected the plea of Senator Charles Sumner that the City of Boston be compelled

to admit black children to a racially segregated school for whites.

By a 7 to 1 vote, the Supreme Court applied "the separate but equal

doctrine" to the segregation of passengers on the basis of race in transportation

in 1896 in Plessy v. Ferguson, 163 U. S. 537; and by an unanimous vote, the

Supreme Court applied "the separate but equal doctrine" to the segregation of

children in public schools on the basis of race in 1927 in GongLum v. Rice,

275 U.S. 78.
Justice Brown of Michigan wrote the opinion in Plessy v. Ferguson for

a court composed of himself and Chief Justice Fuller of Illinois, and Justices

Field of California, Harland of Kentucky, Gray of Massachusetts, Brewer of

Kansas, Shiras of Pennsylvania, White of Louisiana, and Peckham of New York.

Harlan dissented, and Brewer did not participate. Harlan based his dissent-on

the proposition that "our Constitution is color blind."
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Chief Justice Taft wrote the opinion in Gong Lum v. Rice for an unani-

mous Supreme Court composed of himself and Justices Holmes and Brandeis of

Massachusetts, Vad Devanter of Wyoming, McReynolds and Sanford of Tennessee,

Sutherland of Utah, Butler of Minnesota, and Stone of New York.

On May 17, 1954, the Supreme Court handed down its unanimous decision

in Brown v. Board of Education of Topeka, 347 U. S. 483. By this ruling the

Supreme Court adjudged "that in the field of public education the doctrine of

separate but equal has no place." In its final analysis, the decision in the

Brown Case is based upon the proposition that the equal protection clause of

the Fourteenth Amendment forbids a state to consider race in assigning children

to its public schools, and in consequence a state violates the clause if it

excludes a child from any of its schools because of-the child's race. Hence, the

decision accepts as valid Justice Harlan's assertion in Plessy v. Ferguson that

"our Constitution is color blind."

At the time the decision in the Brown Case was announced 17 states

and the District of Columbia were maintaining segregated schools for black

and white children.

It is no exaggeration to say that the decision of the Supreme Court

in the Brown Case shocked the nation. In common with multitudes of other

Americans, I doubted its validity and wisdom. Such a drastic change in the

interpretation of the equal protection clause, I thought, ought to have been

made by a constitutional amendment and not by judicial fiat.

Since-the Spreme Court handed down its decision in the Brown Case,

I have spent much enerLy and much time studying the origin, the history, the

language, and the objective of the equal protection clause of the Fourteenth

Amendment..

My study has constrained me to accept as valid these deliberate

and definite conclusions:

-- The "separate but equal doctrine" is consistent with the origin

and history of the equal protection clause.

-- Nevertheless, the "separate but equal doctrine" is inconsistent

with the words and manifest purpose of the equal protection clause.

-- The equal protection clause requires the laws of a state to treat

alike all persons in like circumstances within its borders both in respect to

rights conferred and responsibilities imposed.
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-- The ofjective of the equal protection clause is to insure

equality under state law of all persons similarly situated within the borders

of the state.

-- A state frustrates the equal protection clause and its objectives

if it makes the legal right or-legal responsibility of persons within its

borders depend upon their race.

-- The Brown Case requires a state to assign its children to its

public schools without regard to their race and invalidates any state law to

the contrary.

-- Despite my original misgivings respecting it, the Brown Case con-

stitutes a proper interpretation of the equal protection clause.

-- The equal protection clause governs state action only, and does

not apply in any way to the conduct, dealings, associations, social activities,

or racial preferences of individuals.

-- Finally, the equal protection clause contemplates that all persons

shall enjoy equal civil liberties under state law, but does not entitle any

persons of any race to any special privileges or preferences superior to those

accorded to persons of other races by state law.

Judge Parxer's Explanation of the Brown Case and The Equal
Protection Clause

When the Supreme Court made its decision in the Brown Case, it decided

.four separate cases which it had combined for the purpose of hearing and

decision. After its decision, the Supreme Court remanded the four separate

cases to the courts in which they had originated for further appropriate

proceedings.

One of the four cases, Briggs v. Elliott, involved . challenge to the

constitutionality under the equal protection clause of, the public schools of

Clarendon County, South Carolina-. This case had originated in the United

States District Court for the Eastern District of South Carolina and had been

decided in the first instance by a three-judge district court composed of

Circuit Judge Parker, and District Judges Waring and Timmerman. 27

Circuit Judge John J. Parker, who afterwards served as Chief Judge

of the United States Court of Appeals for the 'ourth Circuit, was deemed by

the bench and bar to be one of America's greatest jurists o: all times.

After the Briggs Case was remanded to the United States District Court

for the Eastern District of South Carolina by the Supreme Court for further
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A0 Pther wsole %us be e.lAr a r opinan for the

,nee Jude court, At" We then ee1pos." of hibmse , Circuit JUAM Doble,

ea District Judge .imn.

Im this Lloiatig opiin, Judge Parker explained the •

eW the e ) prtetion clause with crtnoes ad larity. In so doing, he

ad:

tis Court in its prior decLsions in this case, 98 F.Supp. 529;
103 ?.Supp. 9W, flowed that It conceived to be the law AS laid down in prior
decMISi of the Suprme Court, £LY, F 163 U.S. 537, !.6 S.ct.
U3S, 41 L.M. 256j V. ce 5•U. ,8 e.Ct. 91, 72 L.Md.1720,
that nothing in the yawrtemth= t to he Constitution or the United
states forbids Segregetion of the races In the public schools provide equal

f eclAtLes are accord the children of all races. Our decision ha eon re-
versed by the Supreme Court, p= 0e f f dctin of Tpkap 349 U.S.
294, 75 .ct. 753, 7$, which hasc a the cse to us wth dirstion 'to
take such proceedings and enter such orders and decrees consistent with thin
opinion as are necessary an proper to admit t6 public schools on a racially
na-4LdsrtiLnatory basis with all deliberate speed the parties to these cases.'

"Whatover my have been the views of this court as to the law when
the cae was originally before us, it is our duty now to accept the lau as
declared by tbe Su eme Court.

"(10) saving said this, it is important that we point out exactly
vkmt the supreme Court has diooded and whst It has not decided in this Case.
It has ot decided that the federal courts are to take over or regulate the
public scbools of the states* It has not decided that the states must 8ix
persons of different races In the schools or must require them to attend schools
or mot deprive them of the right of choosing the schools they attend. What.
it has 4eoided, wa all that it has deolded, Is that a state may not deny to
ay person an county of race the fight to attend any school that It maintains.
fNisl under the decision of tb Supreme Court, the state may not do directly or
indirectly; but If the schools which it maintains as open to children of all
races, no violation of the Contitution is involved even though the children of
different races voluntarily attend different schools, As they attend different
churches. nothing in the Constitution or in the decision of the Supreme Court
takee away from the people freedom to choose the schools they attend. The
Ceostitut~in, in other words, does not require integration. It merely forbids
discrimination. It does not forbid such segregation as occurs as the result
of voluntary action. It merely forbids the use of governmental power to enforce
Segregation. The fIxrteenth Amendment is a imitation upon the exercise of
power bv the state or state s4PncLs, not a limitation upon the freedom of
Individuals.

"The supreme Court has pointed out that the solution of the problem
in accord with Its decisions is the primary responsibility of school Authorities
and that the function of the courts is to determine whether action of the school
authorities aomsitutes 'good faith implementation of the governiug onstitutionalprinciples'. " 20

Judge P rker's sound explanatLon of the rown Case and the equal

protection clauee was subsequently rejected by the judicial activists on the

Supreme Court.

Dg!ur and Do Facto SevegatioM

The r rightly held that the federal government has no power

whatever In respect to the asiJUment of students to the public school$ of a

state unless the state disoriminates aegaist a child by denying him Admission

to one of its schools soleU because of his race.



479

Subsequent decisions correctly accept this principle as valid.

Under it, segregation of the races in public schools is either de ure or de

factor.

De Jure segregationi which is subject to federal authority is an

existing condition of segregation in a public school resulting from intentionally

segregative action on the part of the school board acting as a state agency,

and de facto segregation, which lies outside the bounds of federal authority,

is an existing condition of segregation arisina out of the custom of American

families of different races to establish their homes in communities inhabited

by other families of their respective races.
29

The Compulsory Intedrationists And The Die-Hard Segregationists

It is necessary to describe thd political climate which prevailed

in the United States during the years of the civil rights revolution. As I

stated on occasions during that time, the constant preoccupation and anitation

rospocting race impaired our national sanity.

The spirit of moderationj tolerance, and mutual understanding ordinarily

characteristic of Americand of all races and all walks of life was largely

lacking. People of diverse views respectiuS racial matters engaaod in furious,

intolerant, and uncompromisine controversies concerning thei.. These contro-

versies erupted in political and legal battles, and sometimes in physical

encounters.

For ease of expressiono I call the extremists among one group com-

pulsory integrationists, and those atnong the other die-hard saeregationista.

I was not happy with either the compulsory integrationists or the die-hard

se-re~atiouist3, and they wore not happy with me. 3ome of the compulsory

inteGrationists applied to me their most approbrious epithet "racist", and

some of the die-hard oereiationists called i a "flaming liberal."

Despite their violent disagree ments in general, both the compulsory

integrationists and the dic-hard segre,ationists spurned my abiding conviction

that the Constitution zo.nmands that men of all races shall enjoy e '.aality unor

the law and forbids the grant of special leGsl rights and special lon.-l

privileges to men of one race denied to men of other races.

The. thiLkina of the compulsory integrationists on this score was

twisted awry. They had convinced themselves that members of the minority

race were entitled to legal rights superior to those of members of the majority

race, and their goal was to induceo If not to coerce, Congress and the federal
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judiciary and agencies to pant members of minority races such superior lesal

rights.

The die-hard segregationists were equally wrong. They were convinced

that the legal status of members of the minority race ought to be inferior

to that of members of the majority race, and they acted accordingly.

The compulsory integrationists claimed that they were merely seeking

to eradicate from the hearts of all Americans the attitudes and inclinations

they deemed to be racial prejudicides or racial preferences. They were bent

on accomplishing their objectives by the coercive power of law rather than by

the persuasive power of reason or religion. The laws they sought, and in some

instances secured, convert innocent external acts into illegal conduct upon

the conclusion or supposition of fallible federal-officers that the innocent

external acts were done with racial discrimination or racial preference.

I strongly disagreed with the compulsory integrationists in this

respect. I believed that the true function of law is to outlaw external

acts which are evil, and not to regulate the thoughts of men, no matter how

erroneous their thoughts may be.

Laws which make innocent external acts illegal solely on the basis

of the internal thoughts which may accompany them are dangerous. They are,

indeed, the stuff of which tyranny is me.de.

This is true because the administrators of such laws do not possess

the clairvoyant power to determine what is in the human heart. As the Old'

Testament so well says in I Samuel, Chapter 16 verse 7, "The Lord seeth not

as man seeth; for man looketh upon the outward appearance; but the Lord

looketh on the heart."

I deemed the demands of the compulsory integrationists unwise for

other reasons.

While I abhorred racial prejudice in all its aspects, I entertained

the earnest belief that racial prejudice can be effectively removed from the

human heart only by reason or religion. Furthermorep I rejected the notion

that racial preference is synonymous with racial prejudice. In my judgment,

racial preference is inseparable from liberty in some of the most intimate

relationships und some of the most significant activities of men of all races.

I also entertained the earnest belief that the means by which the

compulsory integrationists sought to impose their objectives on the people of

our nation were incompatible with the purpose of the Founding Fathers in drafting
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and ratifying a written Constitution which divides governmental powers between

the federal government and the states.

This purpose was explained with complete fidelity to truth by Chief

Justice Salmon P. Chase in Texas v. Whit' 1 Wallace (U.s.) 72%, when he said:

"The Constitution in all its provisions, looks to an indissoluble union composed

of indestructible states."

Tho ultimate goal of the compulsory segregationists, I believe, was

to reduce the states to meaningless and impotent'zeroes insofar as the regulation

of inter-racial relationships was concerned. Their immediate goal was un-

doubtedly to persuade federal courts and agencies by specious interpretations

of the equal protection clause to compel the states to integrate all their

schools racially and thus deny children of all races any liberty to choose

the schools they attended.

I deplored the attitude and response of some die-hard segregationists.

toward peaceful demonstrations by members of the minority races who were

seeking to obtain equality of rights under the law.

The First Amendment which I revere, gives to both the wise and the

foolish a constitutional right to engage in peaceable demonstrations to present

their grievances, real or imaginary to government or the public. Peaceable

demonstrations have therapeutic value in all cases.

if the grievances are real, the peaceable demonstrations may persuade

government to grant appropriate re3.iefj and if they are imaginary they my

relieve the demonstrators of their tensions, in whole or in part.

I abhorred the brutality which die-hard segregationists sometimes

visited upon peaceful demonstrators during the civil rights revolution. I

was outraged by the attack some die-hard segreaatlonists made upon the demon-

strators who were marching from Selma to Monteomery, and publicly stated that

they were the most effective allies the compulsory integrationists had.

Both the compulsory integrationists and the die-hard segregationists

disliked the Brown Case. The former did so because it adjudged that the equal

protection clause forbade racial. discrimination but did not mandate racial

integration; and the latter because it prohibited segregation in the future

similar to that of the past.

The Civil Rights Act of 19&14

Section 5 of the Flurteenth Amendment provides that "the Congress

shall have the power to enforce, by appropriate legisfation, the provisions
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of this article."

Ten years after the Conress exercised its power to

enforce the equal protection clause insofar as it relates to the assignment of

students to state educational institutions. It enacted Title IV of the Civil

Rihts Act of 19.30 Its purpose in so doing was to clarify the role of the

federal government in the assignment of students to state schools and bring

peace to an America troubled by the bitter controversies between the compulsory

integrationist and the die-hard segregationist.

The Title rightly recognized as sound the ruling of the Bown Case

that the equal protection clause forbids a state to practice racial discrimina-

tion in assigning students to its educational institutions) but does not

empower federal courts or officials to compel states to integrate such inetitu-

tions in racial proportions pleasing to them. Both the words of the Title and

its legislative history are as clear as sunlight in a cloudless day.

Since it was in rapport with the equal protection clause, the Title

was well designed to win the approbation of all Americans other than those who

are vedded to the obsession that the Constitution should be construed to satisfy

their personal notions rather than its own objectives.

By Title ZV, Congress regulated what had become knom as "desegregation"

in public education.

By provisions of Section 401(a),and 407(a), which were incorporated

in the Title as it was originally proposed and retained in the Title in its

final formulations Congress specified with exactness and completeness what the

equal protection clause requires of the state In assigning children or students

to its educational institutions, and the role, i.e., the function, of federal

courts and federal officers in respect to this state activity.

s actionn 4Ol(a) in its original and final form expressly declares that

, 'desegregation' means the assignment of students to public schools and within

such schools without regard to their racej color, religion, or national origin."

Section 407(a) in its original and final form explicitly denies the

Attorney Oeneral power to bring legal proceedings to desegregate the educational

institutions of a state unless children "as members of a class of persons

similarly situated are being deprived by a school board of the equal protection

of the lavs", or an individual "has been denied admission to or not permitted

to continue at a public college by reason of race, color, religion, or national

origin."
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Congress could not have found plainer words to enforce the equal

protection clause and establish these principles as law for people and rulers

alike:

1. The state's obligation in assigning students to its educational

institutions is simply to make the assignment "without reZard to their race,

color, religion, or national origin."

2. The role, i.e., the function of federal courts and federal

officers is simply to enforce that obligation in case the state fails to perform

it.

3. Federal courts and officer have no power in any event to order

the state to assign students to its educational institutions on the basis of

their "race, color, religion, or national origin."

While Congress was debating and formulating Title IV) many Senators

and Representatives expressed concern with the increasing tendency of inferior

federal courts and federal officers to order state school boards to assign

students to their schools on a racial basis and thus compel them to integrate

their schools racially instead of merely preventing racial discrimination.

To allay this concern Congress added amendments to Title IV as

originally proposed to make it doubly certain the Title would prohibit racial

integration by the fiat of federal courts and federal officers as well as

racial discrimination by the state in the assignment of students to state

educational institutions.

One of these amendments was incorporated in Section 401(a) immediately

after the Title's original and final definition of what constitutes "desegrega-

tion", and consisted of these words: "but 'desegregation' shall not mean the

assignment of students to public schools to overcome racial imbalance."

The other amendment was incorporated in Section 407(a), and was

expressed in this unmistakable language: "Provided that nothing herein shall

empower any official or court of the United States to issue any order seeking

to achieve a racial balance in any school by requiring the transportation of

pupils or students from one school to another or one school district to another

in order to achieve such racial balance, or otherwise enlarge the existing power

of the court to insure compliance with constitutional standards."

The proviso did not contain tuiy exception or create any limitation

to Its applicability. Hence, it applied to all racial imbalances, regardless

of whether they resulted from de lure or de facto segregation. Since "all
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eilative powers granted to the United tates" is vested in ConLress by

by Article 1, Section. 1 of the Constitution, the subsequent nullificl on

of the proviso by federal courts and federal executive officers constituted

a goss usurpation of pover denied them by the Constitution and statutes

they were professing to interpret.

An Illuminating colloquy, concerning the proviso occurred between

Senator Hubert H. Humphrey, the floor manager of the Civil Rights Acb of

1964 in the Senate. and Senator Robert C. Byrd, on the floor of the Senate

on June 4,p 196 during consideration of the Civil Rights Act of 196.

Senator Byrd was distressed by the possibility that Title VI of

the Act, which primarily governed state programs receiving federal financial

assistance# might be utilized by federal courts or federal officers tq coerce

state school boards to engage in the forced busing of students.

Senator Byrd put this question to Senator Humphrey: "Can the Senator

from Minnesota assure the Senate from West Virginia that under Title VI school

children may not be bused from one end of the community to another end of the

community at the taxpayers" expenses to relieve so-called racial imbalance in

the schools."

Senator Humphrey replied: "I do."

The colloquy continued as follows:

Senator Byrd: "Will the Senator from Minnesota cite the language in

Title VI which would give the Senator from West Virginia such assurance?"

Senator Humphrey: "That language is to be found in another title of

the bill, in addition to the assurances to be gained from a careful reading of

Titlc VI itself.".

Senator Byrd: "In Title IV?"

Senator Humphrey: "In Title IV of the bill."

Senator Byrd: '"ill the Senator fro Minnesota read that language

in Title WV?"

Senator Humphrey: "Yes, I would be happy to do so. The provision

merely quotes the substance of a recent court decision -- the so-called

Gay Case."

Senator Humphrey thereupow stated that the language under consideration

va embodied in the proviso in Section 4I07(a), and read to Senator Byrd and

the other members of the Sente the proviso verbatim in its entirety. The

colloquy continued:
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Senator Byrd: 'V1hat does the word 'herein' mean?"

Senator Humphrey: "It means within the Act."

Senator Byrd: "Does it mean the act or the titlel"

Senator Humphrey: "It mans the act. If the Senator would like to

offer an amendment, if ho believes we have not been sufficiently precise, I

wish he would do so. As Senator in charge of the bill, I would entertain

such an amendment."

Senator Byrd: "But would the Senator from Minnesota aluo indicate

whether the words 'provided that nothing herein shall emrower any official or

court of the United States to issue any order seeking to achieve a racial

balance in any school by requiring the transportation of pupil3 or students

fromt one school to another or one school district to another in order to

achieve such racial balance' vold preclude thu Office of Edu'cation (of the

Department of H, under. Section 602 or Titlc VI from cstabli3hin- a reqAuiro-

rent tht school *boards and school district shall take action to relieve

":-tal .. ince 'hcrovor it may bo deemed to ox.ist?"

Senator Humphrey: "Yes. I do not believe in duplicity. I believe

that if we include the language In Title IV, it nust apply throughout the act."

After elaborating the fact that the drafters cf the proviso had

modeled it on the language of Judge Beamer's opinion in Bell v. School Board

of Gary, (D.C. Indiana, 1963) 213 F.Supp. 819, Senator Humphrey assured

Senator Byrd in particular au the Senate in general that the proviso forbade

federal courts and federal executive officers to require state school boards

to bus students to effect the racial integration of schools. He did so by

assertions which are intellectually indisputable. He said:

"I should like to makte one further reference to the Gary Case. This
case makes it clear that while the Constitution prohibits discrimInaiio*n it
doea not require integration. The businZ of children to achieve racial balance
would be an act to effect the integration of schools. In fact: if the bill
were to compel it, it wouldd be a violation, because it would be handling tho
matter on the basis of race and we woul4 be transportinG children because of
race. The bill does not attempt to integrate the schools, but it doeo attempt
to eliminate segregation in the school systems."31

The Oreen Case

While the "separate but equal doctrine" uas deemed constitutional, New

Kent County in rural Virginia maintained t%ro racially segregated schools, one a

combined elementary and high school for blacks known as Watkins School and the
other a combined elementary and high- school for whites known as New Kent 3chool.

In 1965, the County 3cnool Board of New Kent County adopted a freedom-
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of-choice plan for the assignment of children to its schools. This plan permitted

every child, regardless of his race, to attend whichever school, he chose, and

provided him free transportation to enable him to do so.

In exercising their freedom of cholee, all of the wblte students

and 15 percent of the black children decided to attend Nev Kent School, and

85 percent of the black children elected to attend the Watkins School.

The Supreme Court repudiated. the freedom-of-choice plan of New Kent

County as unconstitutional under the equal protection clause in Green v.

County School Board of New Kent County. (1968) 391 U.S. 430.

Although Title IV of the Civil Rights Act of 1964 had been the

supreme law of the land for almost four years the Green Case totally

ignored its provisions, and dismissed the Act as a whole with the nonchalant

remark that it simply indicated that Congress was "concerned with the lack

of progress in school desegregation."32

When I was a small boy, my father, who revered the rule of law, took

me to the old Supreme Court room in the Capitol at ashington and told me:

"Here is where the Supreme Court sits. The Supreme Court will be faithful to'

the Constitution though the heavens fall." As a result of this childhood

experience) I do not find it easy or pleasant to be critical of the Supreme

Court, even when it practices verbicide on the word. of the Constitution.

I have scrutinized the opinion in the Green Case on many occasions,

and will reluctantly comment on it with complete candor.

The opinion reflects anger rather than calm reasonLnS and illustrates

judicial activism and verbicids run r'iot. It is replete with specious arguments

which bear virtually no relationship to the constitutional provision it under-

takes to construe and apply.

I It ignoreo the plain words of that provision which expressly restrict

their coverage to the states, and applies them to those individuals who happen

to be school children in assignment oases* It does this by adjudging that the

equal protection clause denies these individuals the freedom to choose the

schools they attend.

Its language reveals why the Justices impose this limitation upon the

freedom of the children. The Justices apprehend that their natural inclination

to have daily associates who ae members of their own race will deter both

black and white children from voluntarily mLxLnG themselves in the schools in

racial proportions pleasing to the Justices.
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The opinion claim that the Court is merely applying the Brotm Case

and its implementing decision, Brown I , (1955) 319 U.s. 483. The Green Case

does recognize these rulings of the Brown Case: Firstp the equal protection

clause does make racial discrimination in public education unconctitutional;

and second, that the equal protection clause confers no vower whatever on the

federal government to take any action in respect to the assignment of children

to state schools unless the state discriminates &,ainst a child by excluding

him from one of Its schools on account of his race.

Otherwise the Green Case is totally repugnant to the Brown Case. It

rejects the ruling of the Brown Case that the equal protection clause requires

the state to ignore race in assigning children to its schools and to make such

assignments solely on a non-racial basis, and adjudges that the clause compels

the state to give priority to the race of children in assigning them to its

schools and to make such assignments on a racial basis.

It also rejects the ruling of the Brown Case that the equal protection

clause merely employers the federal government to prohibit an offending state

from practicing further racial discrimination, and adjudges that the clause

imposes upon an offending state the affirmative obligation to integrate all

its schools racially.

The Green Case creates a special rule for the 11 states of the old

Confederacy and the six nearby border states which were maintaining dual

systems of racially segregated schools on May 17, 1954. These states, it

declares, must destroy "root and branch" all vestiges of past racial discrimi-

nation by converting their former dual systems into unitary school systems.

This obligation is consummated, it further declares, only when the racial

mixture in its schools renders them unidentifiable as "white schools" or

"negro schools" and makes them identifiable solely as "Just schools."

The Supreme Court has subsequently defined a unitary school in less

lucid terms ao one in "which no person is to be effectively excluded from

any school because of race or color."'
3  '

The Supreme Court's invblidation of freedom-of-choice in the

Case cannot be reconciled with this definition. After all, however, judicial

aberrations can never be reconciled with constitutional government.

The Green Case illustrates in graphic fashion the tragic truth that

many men of good intentions entertain an insatiable desire to impose their

personal notions on others, and cannot be safely trusted with unlimited and
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unsupervised governmental power.

The subsequent non-busing decisions of the Supreme Court followed

the Green Case. They accepted its philosophy that the Constitution is color

conscious rather than color blind, and its ruling that the equal protection

clause obligates an offending state school board to take affirmative action

to mix the races in its schools if both black and white children reside within

its jurisdiction.

Inasmuch as they follow the Oreen Case * a detailed analysis of those

subsequent cases would not increase an understanding of the problems arising

out of the forced busing of school children for integration purposes. Rence,

further reference to them is omitted.

Chastising the South

I use the term South to embrace the States of the Old Confederacy

and the nearby border states having similar school laws. These states did

not poosess sufficient prophetic power to know in advance that the Broim Case

was going to invalidate as unconstitutional under the equal protection clause

the "separate but equal" doctrine which had been held valid in all governmental

circles, federal and state, during the precedina 86 years. Consequently, they

were still operating legally segregated dul system of schools on May 17,

19540 the dny of the Brown decision.

The compulsory integrationist. initiated their activities by

concentrating on the segregated schools of the South and disregarding

segregation in schools elsewhere, By so doing, they enlisted the aid of

politicians in other parts of the nation who found it politically profitable

to chastise the distant South for its actual or supposed sins, and to ignore

the similar shortcomings of those exercising governmental power in their own

states.

The compulsory integutIonists ani their allies were delighted with

the Oreen Case because it gave the Supreme Court's blessing to the chastisement

of the South. In it, the Supreme Court Justices invented drastic new rules

applicable to the South only, and ordered inferior federal courts sitting in

the South to abandon the "deliberate speed approach" of Brownrv and compel

state school boards in the South to obey .the new rules at once.

Acting under the Green Case and subsequent Supreme Court decisions

following it., federal courts sitting in the South and federal agencies notably
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EMW, required state school boards to take various actiona some quite artificial

Und some quite expensive to state taxpayers, which they deemed likely to speed

racial integration in their schools'

I enumerate some of their requirements. They compelled state school

boards to deny hundreds of thousands of children, bladk and white. admittance

to their nearest schools, and to attend what they called satellite schools which

they "clustered grouped, or paired" with their neighborhood schools, often

in distant and non-contiauous areas; to restructure the boundaries of districts

and attendance zones to secure the maximum amount of racial mixing, often in

ways incompatible with the terrain and customary routes of travel; to close

existing schools *in comrmnities inhabited by families of one race, and to

consolidate their student bodies with those of student bodies in schools in

communities populated by families of the other race and to build new schools

in or adjacent to areas where families of both races resided.

All too often the interests and well being of children, parents,

taxpayers, and education were sacrificed to accomplish integration.

While the South was being treated in this fashion, the Supreme Court.'

inferior federal courts sitting in other parts of the land, and federal agencies

virtually ignored racial segregation in the schools of the North, the East,

and the West, notwithstanding such segregation in schools of their Inner

cities wasusually far more pronounced than in southern communities.

Even after they abandoned "the separate but equal" doctrine in good

faith and opened their schools without discrimination to students of all races,

schools boards in the South found little surcease from chastisement, This was

true because racial imbalances in Southern schools were presumed to result from

do Jure segregation, while racial imbalances in Northern. Eastern or Western

schools were either ignored or presumed to be caused by de facto segregation.

The disparity of treatment of the various areas of our co, entry justifies

this caustic comment. While the American Creed was proclaiming that our land

was. "one nation under God", the Supreme Court and federal agencies were ruling

that the South and other parts of our-country were not one nation under the

Constitution.

The disparity of treatment prompted Senator John C, Stennis and me to

offer two amendments, which passed the Senate. My amendment decreed that rules

of evidence in school desegregation cases in all federal courts should be uaiform.

The Stennis Amondment commanded federal courts and agencies to apply tpo school

8-289 0 -82 82
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segreation throughout the country identical regulations.

The Stennis Amennent provoked rn indignant outcry from a few

Northern Senators. Thereupon Senator Abraham Ribicoff, of Connecticut, as Just

a man as ever sat in the Senate, arose in support of the amendment. He

declared, in essence, with much eloquence that the Stennis Amendment placed

a mirror before Senators who favored integration in the South and disfavored

it in the North, and enabled them to see their hypocrisy.

Forced Busing

I digress momentarily to emphasize a relevant psychological truth.

When contending groups who entertain different views and seek different

ends use the same words to express their contradictory ideas and aims, they

produce a lack of public understanding of their differences and the impact

which the triumph of one group or the other will have on the way of life of

our country.

Advocates and opponents of compulsory integration of schools have

used the same word, "desegregation", to express their irreconcilieble ideas

and incompatible goals. The federal Judiciary has added to the lack of public

understanding by usina the same word, "deaeorecation", as if it had a single

definite meaning.

Opponents of compulsory integration habitually attribute to the word

"desegregation" a meaning identical with that Ziven to it by the Supreme Court

in the Brown Case and Conress in Title 4 of the Civil RiShts Act of 1964. To

them, "deseareCation" means the assignment of pupils to state schools without

rcZard to their race. To the compulsory integrationists, on the contrary,

"dese~reation" means the assignment of students to state schools because of

thuir race.

The differences between the two groups are not mere matters of

oecantics. They refldct a most serious conflict of ideas and demands in respect

to the governmental powers delegated to the federal gov*.nment and reserved

to the states by the Constitution and with respect to whether the Constitution

forbids or countenances federal tyrannies which rob innocent children and

their i offending parents of freedom.

The contending groups agree on only one proposition, i.e., that

the equal protection clause confers.no power upon the federal government to

take any action concerning tie assignment of students to state schools unless

the state commit* racial discrimination by denying a child admittance to one
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of its schools solely on account of his race.

The contending groups insist, however, that the equal protection clause

confers on the federal government totally divergent powers in respect to a state

school board if it is 'uilty of racial discrimination in the manner specified.

According to the opponents of compulsory integration, the equal pro-

tection clause directs the federal government to require the offending state

school board to remedy the consequences of its racial discrimination and to

refrain from racial discrimination in the future; and according to the advocates

of compulsory integration, the equal protection clause compels the federal

government to assume complete control of the assignment of students to schools

subject to the jurisdictionn of the offending school board, and to compel the

board to assign students to it3 school in racial prbportons to the maximim

extent feasible.

I return to the narration o f events.

Notwithstanding its drastic nature, the Green Case was not cnlculatod

to produce integration in the schools of the South to a degree pleasing to

compulsory integregationists.

Their desire was frustrated by two factors. One, which had its

-enesis in what seems to be an inborn human characteristic, was the custom

of American families of all races to establish their homes in communities

inhabited by families of their respective races; and the otherj which had its

origin in a dislike for compulsory intoration, was the tendency of American

uhite families to flee from the inner cities to the suburbs.

Segregation in public schools resulting from these factors is

obviously de facto segregation. It is caused by the exercise of free choice

by individuals and not by segregative acts of state school boards.

Nevertheless, the origin of seiregation in the public schools of these

racially iegrejated residential comwanitles has not usually exempted their

schools from federal re,ulztion under the principle that de facto segregation

in state schools is not subject to federal jurisdiction. This has been true

because these schools have ordinarily been located in stAte school districts

larger than the residential communities they serve. As a consequence, the

federal aov~rnmant has usually been able to assume jurisdiction over them either

on the basis of evidence of racial discrimination in other schools of their

district or on the basis of the assumption that the seregatlon in them

represented racial imbalances presumed to result from the segregative acts of
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school boards.

The only practicable way for the federal government to integrate

state schools in residential communities racially so, re'-ated by the voluntary

choices of their pIla e of abode by their inhabit.nt3 il to report to forced

busin4 of students.

Thc forced bu3inZ o.' student; for these p-rpozes involves these

t -o jc-(:ssive acts Cf eo:..,ulsion: First, denyin,; school children admittance

to their neighborbod schools; and, second, assiGring and transporting

them to schools elsewhere.

Although various reasons are given for it, the real objective of

forced busing is to integrate the bodies rather than to enlighten the minds

of school children.

Ordinarily forced busing involves an exchange of black and white

children. Black students are barred from their neighborhood schools, and

compelled to attend schools in communities inhabited by whites; and white

schildren are barred from their neighborhood schools and compelled to attend

schools in comunities populated by blacks.

On April 20., 1971, the Supreme Court handed doN:n its decision in

Swann v. Charlotte-Mecklenburg Board of Education. 402 U.S. 1. By this

decisions the Supreme Court adjudZed for the first time that the federal

judiciary may constitutionally employ forced businZ as a tool of school

desegregation.

The Swenn Ca3e was originally heard by Chief Judge J. Bra:xton

Craven, Jr. in 1965. He ruled that the geouraphic zoning plan of the Charlotte-

MecklenburG Board of Education satisfied-the equal. protection clause as it had

becn interpreted in the Brown Case. In so ruling) he made this observation:

"This is another school case. Our adversary system of justice is
not well-adapted for the disposition of such controversies. It is to be hoped
that with the implementation of the 1964 Civil Rights Act the incidence of
such cases will diminish. Administrators especially if they have some com-
petence and experience in school administration, can more likely work out
with Ochool Superintendents the problem of pupil and teacher assignment in
the best interests o all concerned better than any District JudZe operation
within the adversary system. The question before this court, even within its
e,%uitable j.urisdictionp is not !:hat is best for all cunacrned but simply :hat
are : plaintiffs entitled to ,zve as a matter of co.stitutional law,. :!,.at con
bc done in a school district iu different from what mus% be done."35 -

After Judge Craven's sound ruling, the Supreme Court handed down

its decision in the Green Case and similar decisioZs in Monroe v. Board of

Commissioners (1968) 391 U.S. 430; Alexander v. Holmes County Board of

Education (1969) 396 U.S. 19; and Carter v. iest Felicana Parish School Boarid
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(1970) 396 U.S. 1032. These cases ruled that state school boards in the South

had an affirmative duty to eradLcate at once "root" and "branch" all vesti-es

of segregation resulting froa their former dual systems of schools and that

they could do-this only by mixing the races in their schools without delay

'to the mxir n degree feasible.3 6

.. The Constitution had not been chanced since Brotr but the Supreme

Court Justices had altered their notions as to what wes constitutional or

desirable.

Thd Suprems Court did not spell out the rationale underlying its

new decisions, 3r the rcazon why the Constitution now covered the South in

a different way from the lorthi, East, and West.

The infurence concerning the rationale underlyin4 the nev judicial

flat was ne -erthelcas Inccarable. It was that t'c South had been yracticinz

racial discrimination during all the times It had relied upon the "separate

but equal doctrine", even though Supreme Court Justices had not been smart

enough to know it until May 17, 1954, the day of the Brown Case.

Despite the humor in it, this rationale was legally sound. As Dean

Samuel F. Mordecai, of the old Trinity (now Duke University) Law School was

wont to say: "Tae law makes queer distinctions between the obligations it

imposes on different categories of men. It requires the layman to know all

the law, and the lawyer to know a reasonable amount of the law. But it doesn't

require the judge to know a damned taking "

Afer tAO Supreme Court handed down the Green the Monroe the
Alexander. and the Carter Cases the Swan Case was reinstituted, and James B.

McMillan, a conscientious and erudite United States District Judge., heard it.

As one of the inferior members of the federal judicial hierarchy,

Judge mmillan was required to follow and apply in the e-instituted Swarm Case

the now ruling of the head of the federal judicial hierarchy, the Supreme

Court.

The defendant in the Swanm Case,, the Cbarlotte-Mecklenburg Board of

ductionj, had administrative jurisdiction of the Charlotte-Mecklenburg School

system# vhich encompassed the City of Charlotte and Mecklenburg County, N. C.,

served the educational needs of the more than 600,000 people residing in them,

anA was the 43rd largest public school system in the United States.

fte area allotted to the system was lar e, comprising 550 square

miles and extending 22 miles east-west Na 36 Ptles north-south. Seventy one
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percent of the people inhabiting the area were white and the other 29 percent

were black.

The Charlotte-Mecklenburg School system operated 109 schools, and

served more than 84,000 pupils. Of the 24,000 black c-hildren attending these

schools, 21,000 attended schools within the City of Charlotte, and two-thirfB

of those 21,000 -- about 14,000 -- attended 21 schools, where the student bodies

were either totally or more than 99 percent black.

After protracted hearings, Judge McMillan ruled that the Charlotte-

Mecklenburg Board of Education was impermissibly operating a dual system of

schools in violation of the Green Case and like decisions, and entered a

"desegregation order" requiring it to assign administrators, teachers, and

students to the schools throughout the system as nearly as practicable in

racial proportions corresponding to the population of the area, i.e., 71

percent white and 29 percent black.

By Judge McMillan's order, the Charlotte-Mecklenburg Board of

Education was mandated to bus thousands of students an average "daily round-

trip" approximately "15 miles tnrough central city and suburban traffic" to

mix the races in its schools. Many of them were little tots .37

By the desegregation order, the Charlotte-Mecklenburg Board of

Education was specifically commanded to do these things:

1. To deny thousands of students, both black and white, admission

to their neighborhood schools.

2. To assign these children to clustered, grouped, paired, or

satellite schools throughout the area in the racial percentages specified

insofar as that was practicable.

The order expressly commnded that the Charlotte-Mecklenburg Board

of Education transport to the schools to which they were assigned all students

who did not live within walking distance of such schools.

Tne defendant appealed from the order to the United States Court of

Appeals for the Fourth Circuit, which vacated the order and remanded the case

to the District Court for further proceedings conforming to its opinion.

Although it deemed the order to be required in most respects by the

decisions in the Green Case and those following it, the Circuit Court's ruling

was based on its conviction that the busing it mandated was excessive, and for

that reason not required to make the Charlotte--Mecklenburg system a "unitary"

system within the purview of the ren and kindred cases. As the Circuit Court
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pointed out, the order Increased by 39 percent for integration purposes the

busing being used by the, school board for educational purposes, and necessitated

an increase of 32 percent in toe school board's fleet of buses.3

Te Supreme Court reversed the ase on certiorari, and upheld Judge

Nc)4il.an's order in its entirety.

Before discussing the constitutional infirmities in its ruling

respecting the forced busing of school children for integration pX:poses, it

is advisable to note what the Supreme Court adjudged in the in

respect to the other questions presented to it.

Like the opinions in the Green, Monroe, Alexander and Carter Cases,

the Supreme Court opinion in the Swanh Case pays lip service to the Brown Case

by asserting that it is following the decision in it. It does quite rightly

assert that the federal judiciary acquires no power under the equal protection

clause unless the state school board violates the clause (page 15); that its
K

power in such case is limited to correcting the condition that offends the

clause (page 15); and that its function in exercising its power is merely

"to see that school authorities exclude no pupil of a racial minority from

any school, directly or Indirectly, on account of race"(page 23).

After making these assertions., the Supreme Court repudiated the

Brown Case, and adjudged that when a state school board violates the equal

protection clause its constitutional obligation to assign students to its

schools without regard to race is forthwith converted into a constitutional

obligation to assign all students to its schools on the basis of race and in

so doing to mix them racially to the maximum extent feasible.

To decree this metamorphosis of the equal protection clause, the

Supreme Court perverted the words and objective of the equal protection clause

and nullified section 401(a) of the Civil Rights Act of 196 (42 U.S.C.

section 2000c).

Is perverted the words and objective of the equal protection clause

by converting its prohibition of racial discrimination to separate the races

into a requirement of racial discrlmination to mix them. 39

Section 5 of the Fourteenth Amendment provides that the Congress

shal have the power to enforce, by appropriate legislation, the provisions

of the Amendment.

When Conerss enacted Title IV of the Civil Rights Act of 1964, It

exercised this pover Insofar as it relates to the assignmnt of students to
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state schools. Its purpose in so doing was to define the role of the federal

government in what had become known as "desegregation" of the schools, and

restore a measure of racial peace to an America troubled by the bitter

controversies between compulsory integrationists and die-hard segregationists

in respect to public school systems.

Section 401(a) of Title IV of the Civil Rights Act of 1964 (42 U.S.C.

section 2000c) was in perfect rapport with the equal protection clause when

it described desegregation as the assignment of students to state schools without

regard to race. Consequently, it constituted the supreme law of the land under

Article VI of the Constitution.

Hence the Supreme Court unconstitutionally nullified the supreme law

of the land and thwarted the effort of Congress to bring some peace to a

troubled America when it repudiated the definition of "desegregation" set out

in section 401(a) of the Civil Rights Act of 1964 (42 U.S.C. section 2000c),

and decreed that "desegregation" is the assignment of students to state schools

on a racial basis.

Inasmuch as it holds that the forced busing of students is a con-

stitutionally permissible way to integrate state schools, the Supreme Court

decision in the Swanr Case has other infirmities.

Two of its additional constitutional infirmities may be epitomized

as follows:

1. The Swam Case adjudges that the federal judiciary has power to

compel state school boards to violate the equal protection clause.

2. The Swam Case rules that the federal judiciary has power to

apply the equal protection clause to individuals, notwithstanding its coverage

is expressly restricted to states and state officials.

When it enters a forced busing decree, the federal district court

initially commands thq school board to divide the students in a particular

district or attendance zone into two groups; to permit the students of the first

group to attend their neighborhood schools in the district or zone; and to

deny the students in the second group admission to such neighborhood schools.

The most sophisticated sophistry cannot wash out the plain truth

that this initial command requires the school board to treat the students in

the two groups, who are similarily situated because of their residences in the

same district or zone, in a different mannerp and that is exactly what the

equal protection clause was put in he Constitution to prevent.
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The forced busing decree .secondarily commands the state school board

to assign the students in the second group to schools in other areas and to

transport them by buses to the schools to which it assigns them in order

either to decrease the number of children of their race in their neighborhood

schools or to increase the number of children of their race in the schools

elsewhere.

Again., the most sophisticated sophistry cannot wash out the plain

truth that the second command of the forced busing decree requires the state

school board to deny the students in the second group admission to their

neighborhood schools solely on account of their race,and that is exactly

what the Supreme Court rightly ruled in the Brown Case is a violation of the

equal protection clause.

A sound rule of constitutional and statutory construction is embodied

in the Latin phrase expressio unius est exclusio alteriusJ meaning the expression

of one thing is the exclusion of another. The equal protection clause provides

that no state shall "deny to any person within its jurisdiction the equal pro-

tection of the laws." Mainifestly the clause applies exclusively to states and

public officers acting for them, and excludes individuals from its coverage.

Notwithstanding this, the forced busing decrees of federal district

courts apply the equal protection clause as it is now interpreted by the Supreme

Court to hundreds of thousands, perhaps millions, of public school students and

their parents each school day. To maintain otherwise is to deny and defy

obvious truth.

When it enters a forced busing decree, the federal district court

orders the state school board to integrate its schools by the two-fold process

of denying selected groups of students admission to their neighborhood schools

and by busing them to other schools elsewhere. These decrees clearly apply

to these students and their parents because they subject them to punishment for

contempt of court if they disobey them or obstruct their execution.

The direct application to the students of the first step in forced

busing, i.e., their exclusion from their neighborhood schools, is too obvious

to require any explanation. The application to students and parents of the

second step, i.e.,the busing itself, is more intricate, and is made more

understandable' by some elaboration.

While the judges responsible for the forced busing decrees are still

snug in their beds, the parents of the students to whom the decrees apply are
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compelled to arise from their beds, and to arouse their children from their

slumbers, prepare and serve them breakfasts, and send them outdoors, no matter

how inclement the weather may be, to await the arrival of the buses. The students,

who are often small tots, are compelled to take round trips,which are often

long and wearisome, each school day between their homes and often distant schools

in other communities. All of this is done to mix the bodies of the students in

racial proportions the federal Judiciary deems desirable.

Sucn unrestrained exercise of Judicial power, I submit, has no rightful

place in an Amcrica, which boasts in its national anthem tnat it is the land of

the free, unless it is indispensable to the nation's well being.

No such case can be made for forced busing of students for integration

purposes.

Let us examine the reasons advanced by the advocates of forced busing

to Justily it.

In the ultimate analysis, tney are two in number. The first one, which

is untrue as well as a rank insultto blacks, is that black children cannot

possibly acquire an adequate education unless they have the coerced companion-

ship of white children while they are attending school.

The second reason is that schools in communities predominantly inhabited

by whites are academically superior to the schools in communities predominantly

populated by blacks; that black children Are, therefore, denied educational

opportunities equal to those of white children; and that the only way to remedy

past deficiencies in the education of black, children and to secure them educa-

tional opportunities equal to those of white children is forced busing, which

transfers some black children from inferior schools in black communities

to superior schools in white communities, and some white children from

superior schools in waite communities to inferior schools in black communities.

Advocates of forced busing exhibit no concern for the plight of the white

children who are transferred by it from superior schools in white communities

to inferior schools in black communities. They are indifferent to the in-

escapable conclusion that on the basis of their own premise this forced

busing denies these children equal educational opportunities.

The reasons assigned by the advocates of forced busing are specious

and not authentic. The only intelligent remedy for past deficiencies in education

is remedial education; and the only intelligent way to secure equal educational

opportunities for all children, black and white, is to establish adequate
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schools in all areas.

The substitution of forced busing for. intelligent solutions of

educational problem, calls to mind the remark of Pope Julius III to the Portugese

monk: "Learn, my son, with hoy little wisdom the earth Is governed."

fta an effort to make forced busing more acceptable., the opinion of

the supreme Court in the Swann Case observed that the District Court had found

that the forced busing trips of most elementary school students would take "not

over 35 minutes at the most", and that about 39 percent of the nation's public

school children were "transported to their schools by bus in 1969-19r0 in all

parts of the country."

The District Court's finding respecting the time required for the

forced busing trips of elementary school students, it seems, was applicable to

one way rather than round trips. Be this as it may, it did not embrace the

time spent by such students at both ends of their journeys waiting for buses.

The time expended in waiting for buses and traveling on them, I submit, is

wasted, and ought to be utilized to enlighten their minds in classrooms in

schools nearest their homes.

To be sure, state school boards necessarily bus multitudes of

students from distant homes to the nearest schools available to them for

educational purposes. The distinction between necessary busing for educa-

tional purposes and the unnecessary and wasteful forced busing sanctioned by

the Supreme Court in the Swann Case is as wide as the gulf which yawns between

Lazarus in Abraham's bosom and Dives in hell. Tne untold millions of dollars

,.,wasted in financing forced busing ought to be spent to improve school facilities,

enlarge the teaching skills of teachers, and to provide students with learning

ajds.

Tbe opinion of the Supreme .Court in the Svann Case stamps with its

approval, the Judicial discrmination . applying different rules of evidence

to desegregation cases in the South and those in other parts of the nation.

It does so .by this ingenious observation:' "In a system with a history of

segregation the need for remedial criteria of sufficient specificity to assure

& school authority's compliance with its constitutional duty warrants a

presumption against schools that are substantially disproportionate in their

racial composition."

A case can be mude for the proposition that the Supreme Court's

decision in the Swann Case also violated the spremacy clause of Article VI
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of the Constitution when it nullified the proviso of Section 407(a) of the

Civil Rights Act of 1974 (42 U.S.C. section 2000c-6). Tais proviso forbids federal

officers and courts to order transportation of students to achieve a racial

balance in any school.

Toe defendant in the Swam Case had invoked this proviso as a

prohibition on forced busing for integration purposes.

As the colloquy of June 6, 1964, between Senator Humphrey, the

Senator in charge of the legislation in the Senate, and Senator Byrd, of

West Virginia, and all the other legislative history of the legislation,

reveals, Congress actually intended this proviso to outlaw forced busing for

integration purposes. Moreover, a case can be made for the proposition that

the words of the proviso, properly interpreted, sufficed to achieve this

congressional purpose.

Be this as it may, the Supreme Court nullified the proviso of

Section 407(a) as it had the rightful definition of desegregation of

Section 401(a) by arguments totally incompatible with both the words and

the legislative history of these sections.

Te first of these arguments was self-contradictory. It was that

Congress enacted these sections "not to limit but zo define the role of tne

Federal Government in the implemenrttion of the Brown I decision." How

Congress can define the role, i.e., the function, of the federal government

in a particular activity without defining the limits of its powers in respect

to that role is a linguistic impossibility.

The second of these arguments is equally as baffling. It was that

Congress inaertod the proviso in Section 407(a) "to foreclose any interpreta-

tion of the Act as expanding tae existing powers of federal courts to enforce

the Equal Protection Clause." After stating this argument, the Supreme Court

promptly expanded the powers 0' the federal Judiciary in this respect by

nullifying the limitation the proviso imposed on federal officers and federal

courts.

In the final analysis of its confusing words, the third of these

arguments was that in enacting the nullified sections, Congress was a bunch

of legislative fools attempting to regulate something it had no constitutional
40

authority to regulate, i.e., de facto segregation.

During the times when the Supreme Court was concerned about racial

segregation in public schools in the South and was ignoring racial segregation
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in public schools in other regions, I offered amndments to an education

bill to outlaw forced busing for integration purposes.

In arguing unsuccessfully for the adoption of these amendents, I

stated, In substance, that I wanted to warn Northern, Easterp, and Western

Senators that when the compulsory integrationists had reduced the South to

a state of total vassalage, they would not emulate Alexander the Great and

veep because there were no more worlds for them to conquer; but that, on tue

contrary, they would direct their efforts to the public schools of the North,

East, and West.

My prophesy proved true. The Supreme Court finally realized that

--the equal protection clause applies to other parts of the country as well

as to the South, and that forced busing constituted the Only practical

way of mixing the races in the public schools of the North, East, and West.

After the federal courts in these areas began to assume Juris-

diction of suits for forced busing, a highly respected Northern Senator, who

had spoken and voted against my amendments, offered a proposal to amend the

Constitution to prohibit the forced busing of students to integrate public

schools. I thereupon went to him and made this private comment: "I'm glad

you've seen the light." He made this private response to me: "Yes. It's

Just as you predicted. They're goring my.ox now."

rendered a number of other rulings upholding federal district court orders

requiring the forced busing of public school students to integrate school

system in virtually all sections of the country where people of different

races reside. These rulings are subject to the sae infirmities as the Swam

Case and require no analysis in detail. -

The federal district courts, which are compelled to implement the

Supreme Cout's perversion of the equal protection clause, have not monopolized

forced busing as an integrating tool. Oa the contrary, some federal officers

have employed it on a massive scale.

From time to time, Congress has enacted laws authorizing grants of

federal funds to state school boards to aid then in educating public school

students, and has entrusted to federal executive agencies., such as 1W and

the newly-created Departmnt of Education, the power to admianlster these

grants in conformity with the congressional intent.

Congress enacted Section 601 of Title VI of the Civil Rights Act of

19&. (1.2 U.S .C. Section* 20006) to pmv at discrimination in federal assisted
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programs, and not to achieve the integration of state schools. In so doing,

it acted in harmony with the true meaning and real objective of the equal

protection clause. This section provides:

"No person in the Uited States shaU, on account of race, color,
or national origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity receiving
federal financial assistance."

Unfortunately for constitutional government and freedom, federal

executive agencies sometimes delegate the power to administer the grants

Congress makes for educational purposes tq officers employed by them who are,

in reality, crusading bureaucrats. A crusading bureaucrat may be defined as

a non-elected federal officer who exercises a mile of power for every inch

of authority bestowed on him.

All too often the crusading bureaucrats to whom federal executive

agencies delegate their power to administer congressional educational

grants are, in reality, compulsory integrationists. They pervert the

statutory prohibition of racial discrimination by state school boards

receiving federal financial assistance into a positive command that all

state school boards applying for or receiving such assistance must be

racially integrated to the maximum extent feasible or at least in racial

proportions pleasing to them.

They make their perversion of the Act of Congress effective by

exploiting in alternative ways the financial needs of state school boards.

They make grants without delay.to school boards which willingly yield to

their integrating objective and withhold or threaten to withhold grants

from those which refuse or are reluctant to do so.

The Obligation of the President and Congress

Federal courts and federal officers are perpetrating these tyrannies

on people of all races in all parts of our country where substantial numbers of

children of diverse races live. Despite their pretenses to the contrary, they

are seeking to compel racial integration, and not to prevent racial discriMna-

tion.

The tyrannies have no rightful place in an America which claims to

be the land of the free. They are unconstitutional, wasteful, and useless.

They ought to be- ended. Those victimized by them cannot end them. But the

President and Congress can.

Tne President Mnd the mamers of Coumpes are bound by their oaths
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to support constitutional government and protect freedom. For this reason,

they have the positive duty to end these tyrannies.

They ought not to be deterred from doing their duty because these

tyrannies have been sanctioned by Supreme Court decisions. On the contrary,

this fact should impel them to act without delay to end the tyrannies.

They are the only beings on earth who possess the lawful power to do so.

Supreme Court decisions are the handiwork of fallible men. There

is nothing sacrosanct in them. Supreme Court decisions merit respect only

if they are respectable, and they are not respectable when they flout the

true meaning and real objective of the equal protection clause. .-

The power of the President, acting alone, to end these tyrannies

is more limited than that of the Congress. He has undoubted power. however,

to end the tyrannies of the officers of the executive branch of the federal

government. They are merely asisting him in performing his constitutional

duty to take care that the laws of the nation are faithfully executed, and he

can stop them from perverting those laws by annexing to them conditions

reputnant to the congressional intent.

The power of Congress to end these tyrannies is virtually unlimited.

The Founding Fathers knew the tragic truth that some public officials love

power and are prone to abuse it, and inserted in the Constitution provisions

adequate to prevent such abuse.

Article I, section 1, of the Constitution vests in Congress "all

legislative powers" of the federal government. Hence, Congress may enact

new laws sufficient to compel officers of the executive branch of the federal

government to stop perverting old laws.

Tae Constitution confers upon the f'e4erl judiciary authority to

restrain unconstitutional exercise of power by Congress, and upon Congress

authority to restrain the unconstitutional exercise of power by the federal

Judiciary.

tis assertion is undoubtedly shocking to some, especially compulsory

i integratioaists, who believe tne Zederal judiciary to be omnipotent and

Congress to be impotent in the ares under consideration.

section 5 of the Fourteenth Amendment authorizes Congress to enforce,

by appropriate ,legislation, the provisions of tae equal protection clause, and

Article M of the Constitution empowers Congress to regulate the jurisdiction

of all federal courts inferior to the Suprem Court and the appellate
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jurisdiction of the Supreme Court itself.42

By virtue of these constitutional, provisions, Congress has virtually

complete power to enact laws specifying now the equal protection clause Is to

be enforced in accordance with its true meaning and real objective, and defining

the jurisdiction of the federal courts in a manner requiring them to act

accordingly.

By implementing these constitutional provisions in this way, Congress

can put a virtual end to the judicial and bureaucratic tyrannieL under consideration.

While I was serving in the Senate, I made remarks explaining these

constitutional provisions, and introduced a bill which was aptly designed to

use them to end these judicial and bureaucratic tyrannies. My remarks and

bill are set out in pages 33,033 to 331,041 of the Congressional Record for

November 5, 1969. I reintroduced the bill on other occasions with the

co-sponsorship of Senator James B. Allen, of Alhbama, one of the nation's

wisest and most courageous Senators of all time.

In closing, I pray that the President and the Congress will prove

their devotion to constitutional government and the freedom of Americans by

ending the judicial and bureaucratic tyrannies I have been discussing. They

cannot perform a more important task. When all is said, tyranny in a Republic

is far more reprehensible than tyranny in a Monarchy.
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under Senate consideration. Some of these reasons had their origin In provisions
of the Act, and others were prompted by apprehensions as to how it would be
applied by courts and executive agencies.

While many of them are not germane to my specific subject, I deem it not
altogether miss to epitomize some of them in this note.

The Act is in irreconcilable conflict with the principle that all Americans
of all races are entitled to equal rights under both federal and state laws.
It deprives all Americans of precious rights for the supposed benefit of members
of minority races, and it subordinates other precious rights of all Americans
to demands made by or in the name Of members of minority races.

To be sure, the Act pays some lip service to the concept of equality. In
so doing, *however, it is reminiscent of Anatole France' s assertion: "The law,
in its majestic equality, forbids the rich as well as the poor to sleep under
bridges, to beg in the streets, and to steal bread."

The Act was devised with the understanding that-in its practical administra-
tion it would be employed to extend to members of minority races special privileges
not accorded to others. It is being so administered.

The Act violates with vengance the doctrine of the separation of powers,
which wisely discountenances the merger of powers to make, enforce, and interpret
laws in a single public official or single bublic body.

It does this by combining in the federal agencies charged with its admini-
stration and enforcement these discordant powers: (1) The legislative power to
write regulations having the force of law; (2) the executive power to administer
and enforce its provisions and these regulations., and to prosecute violations of them;
and (3) the judicial power to judge and punish these violations.

The combination of these discordant powers in the federal agencies make
them, in reality, judges in their own causes. As a consequence, they cannot
act with the cold neutrality of the impartial judge, and those subjected to
their jurisdiction are denied due process and fair play.

These provisions of the Civil Rights Act of 1964 are repugnant to my
philosophy of government and hW enduring conviction that freedom is the most
precious value of civilization.

Apart from other considerations, they determined me to vote against the
Act. There were other considerations. But they strongly reinforced my
determination.

I had rave apprehensions as to how BJ, EEOC, and other federal executive
agencies would interpret and apply the Act, and as to how the Supreme Court
would react to the effort of its Title IV to put restraints on judicial and
bureaucratic abuse of the equal protection clause in the assignment of students
to state schools.

Another consideration arose out of my realization that the enactment of
the Civil Rights Act was another step in the process by which the power-hungry
federal government was undertaking to destroy the states as viable instruments
of government and concentrate in itself the power to dominate the lives of
Americans in virtually all respects.

This consideration has long been of profound concern to me It Ought to
bo of similar concern to every American who does not relish the Prospect of
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having his status reduced to that of a galley-slave pulling an oar in the
ship of state.

My gravest apprehensions have materialized since the passage of the Act.
HEW, EEOC, and other federal executive agencies have stretched the drastic
provisions of the Act far beyond the intent of Congress, and converted what it
intended to be a prohibition of racial discrimination into a mandate for racial
integration.

By so doing, HEW, EEOC, and other federal executive agencies have arrogated
to themselves dictatorial powers, and are. exercising them daily throughout our
nation to impose their notions on states, subdivisions of states, educational
institutions, industries, labor organization, and individuals.

32. 391 U.S. 430, p. 433, footnote 2. The Green Case is analyzed with
candor, courage, and correctness by Lino A. Graglia in his Disaster By Decree,
Tne Supreme Court Decisions On Race Arid The Schools (Chapte te5)p which was
published by the Cornell University Press and merits reading by all Americans
who abhor judicial tyranny.
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667, affirmed 369 F.ed 29 (1966).

36. Monroe v. Board of Commissioners, (1968) 391 U.S. 450, which adjudged
a "free transfer" plan to be invalidated by the equal protection clause, rein-
forces the holding of the Green Case that the desegregation of public schools
demands that school children be robbed of their freedom, and demonstrates the

-------- falsity of any claim that federal courts which enter desegregation orders are
not applying the clause to individuals in violation of its express declaration.'
In it, the Court declares: "We do not hold that 'free transfer' has no place
in a desegregation plan. But like 'freedom of choice', if it cannot be shown
that such a plan will further rather than delay conversion to a unitary, non-
racial, nondiscriminatory school system, it must be held unacceptable." By
these words, the Court makes a mockery of 'freedom." No human being has any
"freedom" if he has to exercise it according to the dictates of government.

37. Swaim v. Charlotte-Mecklenburg Board of Education, (1970)431 F.2d.
138, 147.

38. Judge McMillan's ruling in the Swann Case is reported in 311 F.Supp.
265 (1970), and the ruling of the Circuit Court vacating it in 431 F.2d 138 (1970)..
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4O. In enacting Title IV-of the Civil Rights Act, Congress was exercising
its constitutional power to regulate de Jure segregation in state schools. It
was not usurping the power to regulate de facto integration in them. These
assertions, I maintain, are established by both the language and legislative
history of the Title. As a member of the Senate, I spent virtually every minute
in that 'body while it was considering Title IV and heard virtually every word
spoken by any Senator concerning it. By-so doing, I acquired knowledge of the
Act's legislative history first hand. After the Supreme Court granted certiorari
to review the Swanm Case. I joined Senator Ernest F. Hollingsi of South Carolina,
and Representative Charles R. Jonas, of North Carolina, in filing with it as
amici curiae a brief in behalf of the Charlotte-Mecklenburg Classroom Teachers.

n compensated attorneys for them, we ihaisted that the exclusion of students
from their neighborhood schools and their forced busing for Integration violated
the equal protection clause. In preparing the brief I made a meticulous study
of the legislative history of Title IV. I was shocked by the Supreme Court's
use of the de facto argument to invalidate a valid act of Congress, and made a
second meticulous study of the legislative history of Title IV to determine whether
the Supreme Court's insupportable argument had any basis whatever.

41. By ignoring Title IV of the Act in the Green Case and nullifying it in
the Swan Case the Supreme Court exhibited its determination to impose the per-
s o ions of Its members in respect to matters having racial implications
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upon the people of our country, anything in the Constitution and laws of the
United States to the contrary notvithstandin.

This is undoubtedly a drastic assertion. Its truthfulness is fully
corroborated, however, by these additional decisions of the Supreme Court:

a. South Carolina v. Katzenbach (1966) 383 U.S. 301.

b. Katzenbach v. Morgan, (1966) 384 U.S. 641.

c. Jones v. Alfred H. Mayer Co., (1968) 292 U.S. 409; Sullivan v. Little
Hunting (1969) 39b U.S. 229; District of Columbia v. Carter, (1973)
09"*S. 41 o icta); and Tillman v. Wheaton-Haven Recreation Association,
(1973) 410 U.S. 431.

d. Johnson v. Railvay Express Agency, (1975) 421 U.S. 454; Runyon v.
McCrary, (197) 27 U.S. 160; McDonald v. Santa Fe Trail Transportation Company,
(197b)427 U.S. 160.

e. United States Steel Workers of America v. Weber, (1979) 443 U.S. 193.

These decisions have been hailed in some quarters as enlightened judicial
achievements. It would be more consonant with truth to call them amazing judicial
performances. In each of them the Supreme Court committed linguistic mayhem or
judicial verbicide on words of the Constitution, or words of an Act of Congress,
or on words of both to reach their amazing rulings.

The explanation of these rulings is to be found in a story which may be
apocryphal. Representative Timothy J. Campbell, who had been sent to the House
by Tammany, sought to persuade President Grover Cleveland to sign into law a
pet bill which he had induced Congress to pass. The President demurred on the
ground the bill was unconstitutional. Congressman Campbell responded to the
President's objection with this rhetorical question: "What's the Constitution
between friends?"

When all is said, the Supreme Court did constitutional evil in these
rulings to achieve ends it deemed beneficial to blacks and the country.
These decisions were not concerned wita the assignment of students to state
schools. For this reason, I hold my comments on them to a minimum.

To understand the drastic impact of two of them, South Carolina v. Katzenbach,
and Katzenbach v. MorM. upon constitutional government in America, it is
necessary to understand what the Constitution decrees concerning the power to
prescribe qualifications for voting.

The power to prescribe qualifications for voting for state officers is
reserved to the state by theTenth Amendment. The power to prescribe qualifica-
tions for voting for federal officers .is conferred upon the state and denied
to Congress by these provisions of the Constitution: Article I, Section II,
Clause 1; Article II, Section I, Clause 23 and the Seventeenth Amendment.

The constitutionality of the highly praised, but completely devious,
Voting Rights Act of 1965 was upheld in South Carolina v. Katzenbach. In
reaching this astonishing decision, the Supreme Court was compelled to make
and did make these rulings.

a. That the absolute prohibition of congressional bills of attainder
embodied in Article I, Section IX, Clause 3, and the due process clause of the
Fifth Amendment afford no protection to a state, or its officers, or its citizens
in their corporate or collective capacity.

b. That the power of Congress to enforce by appropriate legislation the
Fifteenth Amendment's prohibition of racial discrimination in voting confers
upon that body the autocratic authority to suspend for at least 5 years the
constitutionally guaranteed powers of politically selected Soutnern States to
prescribe qualifications for voting for both state and federal officers.

c. That the constitutional doctrine of the equality of the states is a
worthless shibboleth which is effective *Qy at the precise momedt of a State's
admission to the Union# and doqs. not prevent Conress from robbing a state thereafter
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status of an inferior state.

d. That Article III Section II, Clause 2, empowers Congress to close to
the politically selected Southern States condemned by the bill of attainder
violative of due process all federal courts in the land except the United
States District Court for the District of Columbia, and to vest in that far-
away court exclusive jurisdiction of all cases in which the condemned states
seek relief from the autoqratic provisions of the Act.

South Carolina v. Katzenbach is irreconcilable with'United States v. Lovett,
(1946) 32b U.s. 303, and Ex Parte Milligan, (1866) 4 wa1U. (U.S.) 2, __,-12.

The Lovett Case rightly invalidated a congressional bill of attainder
applying to federal executive officers suspected of subversive leanings.
The Milligan Case rightly ruled that the Constitution is an unalterable law
for rulers and people alike at all times and under all circumstances, and
that no notion involving more pernicious consequences was ever invented by
the wit of man than that any of its provisions can ever be suspended.

Consistency may be either a jewel or the hobgoblin of little minds and
fools. But it is neither to Supreme Court Justices.

The Supreme Court adjudged in Katzenbach v. Morgan that the power vested
in Congress by Section 5 of the Fourteenth Amendment to enforce the equal pro-
tection clause by appropriate legislation confers on Congress the contradictory
power to nullitfy the equal protection clause. In that case, the Supreme Court
made a ruling irreconcilble with the provisions of the Constitution governing
the power to prescribe qualifications for voting, and its own sound interpretation
of equal protection clause in Lassiter v. Board of Education of Northampton
County (1959) 360 U.S. 35. It declared that Section 5 of' the Fourteenth
Amendment empowered Congress- to do these things:

a. To nullify a New York law which established a qualification for voting,
namely, literacy in the 1 aglish language, which was id harmony with the equal
protection clause.

b. To substitute for the nullified New York law a federal qualification
for voting, which Congress was forbidden to establish by all of the provisions
of the Constitution governing the power to prescribe qualifications for-voting.'

The opinion which undertakes to rationalize this linguistic mayhem or
judicial verbicide is intriguing, despite the disconsolation it gives to those
who, like Chief Justice Marshall, believe the Supreme Court ought to interpret
the Constitution to mean what it says.

It is simp27this: When Congress exercises its power to legislate under
Section 5 of the Fourteenth Amendment, the Supreme Court cannot inquire whether
the congressional legislation offends the equal protection clause. It is
limited to determining whether the legislation is calculated to prevent the
state from violating the equal protection clause in the future.

Americans who cherish local government ought to pray that Congress will
not carry the illogical ruling in Katzenbach v. Morgan to its logical conclusion.
If it did, Congress would provent all future violations of the equal protection
clause by enacting legislation denying states the power to make, enforce, and
interpret laws.

The Supreme Court ruied-in United States Steel Workers v. Weber that an
.employer in an industry covered by Title VII of the Civil Rights Act of 1964
is authorized by it to discriminate in favor of black employees and against
more senior white employees, notwithstanding Title VII expressly forbids all
racial discrimination in all industries covered by the Title.

Jones v. Alfred H. Mayer Company may be described as the bellwether of
the decisions cited in subdivisions 3 and 4. It was decided in 1968, and the
other decisions merely follow its Indefensible lead.

Undoubtedly the decision in the . a and the decisions which follow
It have committed the most monstrous linguistic mayhem or judicial verbicide
on the Constitution and Acts of Congress in the annals of America.
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By these forbidden processes, the Supreme Court Justices have arrogated
to Congress and themselves virtually unlimited power to punish every individual
who refuses to make a contract with or to sell property to another individual
anywhere in America if his refusal is motivated by racial discrimination or
racial preference. In so doing, they reflect their purpose to eradicate by
constitutional and legal perversion. racial prejudice and racial preferences
from the minds and hearts of Americans.

To confer their newly invented power on Congress and themselves, the
Justices revamp the history and objectives of the Thirteenth Amendment and
the Civil Rights Act of 1866 (42 U.S.C. Sections 1981, 1982); place upon that
Amendment and that Act constructions totally repugnant to every word in them;
and repudiate sound Supreme Court decisions of the past which span a period of
100 years and demonstrate the invalidity of the new construction.

It is worthy of note that some of the litigants argued for the same
distort ed construction of the Constitution in the Civil Rights Cases of 1883.
The Supreme Court wisely rejected their argument by observing that these
litigants were "running the slavery argument into the ground."

The Supreme'Court further declared ii those cases: "When a man has
emerged from slavery, and by the aid of beneficient legislation has shaken off
the inseparable concomitants of that state, there must be some stage in the
progress of his elevation when he takes the rank of a mere citizen, and ceases
to be the special favorite of the laws, and when his. rights, as a citizen or
a man, are to be protected in the ordinary modes by which other men's rights
are protected." (109 U.S. 3, 27 L.Ed. 835, 844.)

One of America's most profound constitutional scholars, Charles Fairman,
makes some cogent comments on the Mayer Case in his illuminating book "Recon-
struction And Reunion 18&-88., Part I." This book is Volume VI of the History
of the Supreme Court of the United States, which is being financed by the Oliver
Wendell Holmes Devise.

Fairman states that in the Mayer Case, the Supreme Court "appears to ha a
had no feeling for the truth of history" and "allowed itself to believe impossible
things." .(P. 1258)
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Senator EASF. Our next witness is the Honorable James B.
McMillan, Judge of the U.S. district court, Charlotte, N.C.

Judge McMilan, we welcome you this morning and appreciate
your taking the time from your demanding schedule to come up
here to be with us and to share your thoughts generally on this
subject of busing and of course, perhaps if you so choose, on the
merits or demerits of S. 1647. We welcome you and happily receive
your testimony.

STATEMENT OF HON. JAMES B. McMILLAN, JUDGE, U.S.
DISTRICT COURT, CHARLOTTE, N.C.

Judge McMILLAN. Thank you, Mr. Chairman.
I was a trial lawyer for 23 years, and I used to make a lot of

speeches. Since I became a judge 13 years ago, I have had to listen
to other people make speeches; and I did not really come to make a
speech.

I also would like for the record to record that I did not come
voluntarily; I came in response to an invitation and did not come
until I was promised my expenses would be paid, because I did not
want to seem a volunteer on a proposition of this sort.

We tend to deal on an emotional level with a problem which
constitutionally is essentially a question of fact. I grew up, as did
Senator Ervin and Senator Helms, accepting the segregated life
which was the way of America for its first 300 years.

Segregation was not invented by North Carolina. We had it
thoroughly when I was growing up on a farm. The black people-
and the'white people were good friends, but they had a separate
existence. I had never seriously challenged, that question, even
intellectually, until much later in my life.

When I was president of the State bar association about 20 years
ago, I went to Chapel Hill and made a speech to the Law Review
Association. In the course of that speech, I made some remarks to
the effect that I hoped that we would be forever saved from the
folly of transporting children from one school to another for the
purpose of maintaining of a racial balance of students in each
school.

Well, that expressed my feelings. Five years later I got in the
position where I had to act on something that was based on fact
and law rather then feelings.

Senator Ervin, for whom I have tremendous admiration and
respect and who in effect appointed me to my present job, had
essentially the same views then that I did then. I have had to
spend some thousands of hours studying the subject since then and
have been brought by pressure of information to a different conclu-
sion.

The information is not my view of one side of -a disputed set of
facts. The information' which is recited in detail in outline form in
the paper which I have filed, comes from uncontradicted testimony
of public officials. Almost none of it comes from testimony of
people who were seeking to bring about some changes in the order
of school segregation in North Carolina.

I have never felt and do not feel now that the order that was
entered in Charlbtte is one that ought to control the destiny of the
Nation, because every school problem, like all other problems that
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come into court, has to be dealt with on its facts, not on the basis
of some national average or national like or dislike, but on the
basis of the facts of the case and the rights of the parties under the
law of the land.

That is how I get here.
In this paper which I have filed, I ask to be considered not as an

advocate but as a reporter who, after thousands of hours of evi-
dence, study, and observation, has recorded a lot of information
and has been ld to some conclusions.

The value of what I say depends not on any weight of oratory but
on the weight, if any, of the facts presented, and not upon my
personal opinion.

As I said, I am a native North Carolinian. I have had ancestors
in all the wars since before the Revolutionary War. One of my
ancestors named John Grady happened, through lack of wisdom, to
be the only Whig killed at the Battle of Moore's Creek Bridge in
1775. Like all the rest of you, I have taken part in the wars that
America has fought. I have supported them all. I had two grandfa-
thers who fought on the "right" side of the Civil War. So I do not
come here as anybody with anything but the traditional early life
view of this problem.

My understanding of the Charlotte case was reluctant. I first
said, "What's wrong in Charlotte?" And the plaintiff's lawyers ket
saying, "We need to have pupil assignments changed." I set the
case for hearing reluctantly. I heard it reluctantly, at first unbe-
lievingly.

After the facts began to be assembled and I began to deal in
terms of facts and information instead of in terms of my natural-
born raising, I began to realize and finally advised the parties that
something should be done.

The school board, with an attitude which I suppose is about what
any school board would have taken under the circumstances, took
the view that they would not make any changes. After a year and
a half of invitations to make changes, Iemployed a consultant and
had him prepare--a plan for desegregation of the Charlotte schools.

The plan was modified to the better by the school staff. Persons
who had never been named to me proposed that we include the
whole county instead of just the metropolitan area, which had been
my original purpose. I accepted their amendment,.knowing that it
was bad politics but good law and good school administration.

So the fact-finding went on, and in the course of 2 or 3 years of
additional fact-finding Which followed the preliminary order I
learned a lot-a lot that I still did not fully know at the time of the
origial order. What I am about to say now, which is really the
topic sentence of a number of different propositions, is what I
learned.

First, Charlotte-and I suspect that is true of most cities-is
segregated by Government action. It is listed on page 7 among
other places in this paper. It is segregated by zoning; by the loca-
tion of institutions; by the restrictions which deeds have on what
kind and color of people can live in places and what they have to
pay for a house in order to live there; by the location of abattoirs
and hospitals, which never are located in the same'place; by urban
renewal, which was a crusade that failed-it was urban destruc-
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tion-in which most of my observation-and I have heard a lot of
urban renewal cases-shows a displaced renter was given some-
times enough to move his personal property but was then handed a
list of real estate agents and told, "Go find yourself a place to live."

These actions by Government displaced thousands of people, and
it was predicted that they would move into cheap country, and
they did. It was predicted that whites would move out into the
more expensive suburbs, and they did. Freedom of transfer exag-
gerated the process of segregation.

The overall effect of closing schools and reassigning pupils,
giving of freedom of choice, was to perpetuate and increase the
segeation which already existed. It was not because of residential
selection; it was because of necessity that black people went to poor
places and white people went to protected suburbs.

Attached to this paper are 17 fie-print pages of excerpts from
the statutes and the constitution of North Carolina under which
life in North Carolina, starting shortly after PlMisy v. Ferguson,was segregated from the cradle to the grave. Cemeteries, hospitals,
schools--everything-were segregated.

•The effect of the decision of the Supreme Court in Pessy v.
Ferguson 85 years ago was to resegregate an America which had
some possibility then of establishing a more or less open society.

We were not unique in North Carolina. Plessy v. Ferguson
stopped the music in almost every other place. The worst race riots
in this century were in Detroit about 15 years ago and in' Chicago
just after World War I.

The wildest display of animosity and hatred toward blacks which
I have heard since I was a child was 2 years ago in an outdoor
sidewalk cafe in the shadow of Faneuil Hall in Boston. The speak-
er, to whom -I chose not to identify myself, was the principal of a
Boston school.

The northern urban areas are more tight-knit segregated now
than many places if not most places around the southern areas.

The second proposition is that segregation has left black students
with an impaired capacity. There is not time to go into this, but
before Swann was ever heard of there was a gap of two to five
grades or so in the capability of black students and white students
of the same age.

Segregation itself had concomitant problems, which are outlined,
again, in this paper. Some of those problems are that the black
schools just did not get the resources-the libraries, facilities for
labs and athletic facilities.

Although the black teachers had more graduate degrees than the
white teachers, the black schools had all-black faculties, and the
white students had all-white faculties, except for a few token facul-
ties, in 1968.

"Until unlawful segregation is eliminated," I said in 1969, "it is
idle to speculate whether some of the gap can be charged to racial
differences or to socioeconomic cultural lag. Of all the factors af-
fecting educational attainment, segregation appears to be the
factor under the control of the State, which still constitutes the
greatest single barrier to adequate educational accomplishment!'.

I think you chase a red herring when you talk about the Cole-
man report. In 1970 1 wrote something on that subject which I will
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repeat: "The duty to desegregate schools does not depend upon the
Coleman report nor on any particular racial proportion of students.
The essence of the Brown decision is that segregation implies infe-
riority, reduces incentive, reduces morale, reduces opportunity for
association and experience, and that segregated education itself is
inherently unequal. The tests which show the poor performance of
segregated children are evidence showing one result of segregation.
Segregation, however, would not become lawful if all children
scored equally on all tests."

In other words, we cannot make blacks go to the rear of the bus
just because the back seat is just as close to the exit as the front
seat. [Applause.]

Senator EAST. I would like to remind the audience, whatever side
of this issue that they are on, that we are not tor have that kind of
conduct if we are to have an orderly hearing. I respectfully request
that you desist from doing that in the future. If not, we will ask
the officers to remove you from the hearing room.

Judge, would you continue, please?
Judge McMiuA. Thank you, Senator.
The fourth part of this paper says that busing i& necessary, legal,

cheap, safe, and practical. These facts are laid out in the various
orders. that are on file.

At the time of the original Swann order the cost of the transpor-
tation, which was not then being incurred, which was added by the
busing order, was approximately the amount of 2 days of oration
of the schools. It was approximately 1 percent of the cost of operat-
ing the schools for a year. Those ratios between costs of per-pupil
transportation as opposed to the previous costs have not substan-
tially changed in the last 12 years.

Three-fifths or more of the public school students in North Caro-
lina ride school buses every day. Seventy percent of those are of
tender years-aged 1 through 8. Before Swann, the longest trip
that children took on school buses in Mecklenberg County were 89
miles each way for 4- and 5-year-old kindergarten children.

So the problem of people getting up early in the morning to go to
school was not invented by me, was not invented by the courts
which upheld use of the available remedies to cope with segrega-
tion; it was there already.

The bus was the vehicle by which schools were originally segre-
gated. This was true in the little community where I grew up. It is
true of many similar communities. If you had not had the school
bus, the segregated school system could not have been built.

One very interesting piece of information on this: I cite-and I do
not remember which section it is-in the paper that in the late
sixties and early seventies there were six, I believe, new high
schools and one new junior high school built in Mecklenburg
County. They had among them the capacity for something like
12,500 students.

The number of students who lived close enough to be required to
walk to school was about 74. So those schools were built where
there were no children. All the children had to be brought in by
somebody. The State brought those who lived more than a mile and
a half away.
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At that same time schools were built-and this has to do again
with the location of schools-and enlarged where they would serve
the black centers of population. So when the case came into court,
there was no possible way to eliminate the segregation of the
children except to use the method by which 60 percent of the
children in the State were already getting to school.

These are the realities which are set out in considerable detail intlhis_ paper..White flight was suggested. I read in the "World Almanac" that

in 1971, going to private schools in the United States, there were
5,100,000 children. In 1980 there are attending private schools in
the United States some 5,100,000 children.

I have no quarrel with the people who go to private schools. The
problem presented constitutionally is whether the education being
received at the public hand is education which is or is not constitu-
tionally appropriate.

"Forced busing to achieve racial. balance," that is language I do
not recognze. The order on desegregating Charlotte expressly con-
templated variations in the population of the schools as 3 percent
at Bain Elementary to 41 percent at Cornelius. The 1981 ranges
are from 15 percent black to 57 percent black, except for one school
which has 92 percent black. This, as I said at that time-on page
21-is not racial balance but racial diversity.

The other thing pertinent to North Carolina is that in the year
before the Swann case came to a head discrimination against city
children was eliminated; and city children, of whom there are
many, became for the first time entitled to bus transportation.

I comment that freedom of choice has been a tool of segregation,
not of constitutional equality; that the use of busing, of construc-
tion, location, and size of schools, the location of mobile classroom
units, the closing of schools, and the reassignment of pupils, have
been tools of segregation and discrimination, not of equal opportu-
nity.

lere is too much of this, but you cannot come to a different
conclusion when reading the facts which are set out in this paper.

I come now to the suburban schools. The actual figures were:
Total student population, 12,184; they only had 96 students out of
12,184 who were within walking distance of those schools when
they were opened.

The last one that I remember receiving a report on-I received a
report that 1,345 out of 1,345 enrollees rode a bus on October 14,1971.

Magnet schools-the only magnet school Charlotte had on the
board in 1968 was abandoned as soon as the segregation order was
entered, because it was located in the perfect position for a big
high school that- is what was proposed-the perfect position
through which desegregation of the high schools could be accom-
plished readily.

The bus is the safest way to get to school. My friend, Jesse
Helms, did not remind you, but-of all the accidents reported in that
articular period of time, none was fatal; and the statistics of all

facts are that the bus, in addition to transporting 15 to 30 times as
many people as the car, is also the safest way--safer than walking
even-to get to'school.
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It costs a little, but nothing to compare with the cost of lowering
the quality of the education and experience which is available to
the students.

The staggered hours-schools opening all hours-you cannot op-
erate a school system. where buses transpoft to three levels of
school without having staggered hours. The hours in 1969 varied
from 8 o'clock to 8:45 and m the afternoon from 1:30 to 8:10. Those
are facts of life, not something caused by buses.

Neighborhoods-I guess I will summarize this by sayng simply
we do not have neighborhood schools for most of our children; we
do for most children some of the time we hope; but if a first-grader
lives so far away that he has to ride a bus-and most first-graders
do ride buses to school-that school is not a part of his neighbor-
hood.

I would like to repeat that not all school cases are alike. Each
one has to be dealt with on its own merits. We need to be reminded
also, as I did remind myself in 1969, that the issue is one of
constitutional law, not politics; and constitutional rights should not
be swept away by temporary majorities.

As to how Charlotte and Mecklenburg are doing today, about
two-thirds of the children ride school buses. Somewhere around
11,000 or 12,000 of these are considered as being transported to
maintain desegregation.

The superintendent reports that disruptions are a thing of the
past. There has been little change in the laIst 5 years in the number
of students attending nonpublic schools. The school system is using
all of the available methods-the whole catalogue of pairings,
groupings, satellites, gerrymandering, mobile units, opening and
closing schools, and busing.

If you take the bus out, students will either go to a crowded,
segregated school or not be able to get there except under their
own steam.

The accomplishment of students for the first time in many ways
is better than the national average. The information is in here. The
performance of the Mecklenburg students has been going up for
the last 4 or 5 years; whereas nationally, we are told, performance
is gog down.

This is a very hasty review of the facts, to which I call the
attention of the Senate, upon which in one location busing was
ordered as a matter of constitutional right. The facts asserted in
the proposed legislation are not supported by the evidence I have
heard for hundreds of hours and the study I have conducted for
thousands of hours.

I have no readymade legal opinion on the constitutionality of the
proposed legislation. I suppose I have really been addressing myself
to a case history of the necessity and fairncas of one use of trans-
portation to bring about constitutional equality.

We face, I guess, the question: What do we hope for America? A
land divided, race versus race? Or do we face the land contemplat-
ed by the 14th amendment?

I think we need to raise our eyes from this- little corner of the
map called "busing" and look at the whole spectrum of just where
we are, what we are running the country for, and whether we
really want to go back to a ated America.
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In 1895 we had an unfortunate decision of the highest court, and
it resulted in a substantial resegregation of areas where segrega-
tion was about to come to an end or where progress was being
made. It sounds to me as though we face another one of those
milestones. .

I read on the wall of a restroom in a college town one time a
little piece of graffiti which said, "In mankind's journey through
time, now and then he stumbles upon the truth; but never mind,
he gets up and dusts himself off and goes on as though nothing had
ha opened "

My real apprehension here is this: Although we stumbled upon
the truth in the fifties when we went back to applying the 14th
amendment's equal opportunity to the people who had been de-
prived of it, I hope we are not now dusting ourselves off and
proceeding as though Brown had never happened and as though
the Government had segregated its citizens can now shrug its
shoulders, State and national, to the constitutional rights of those
citizens.

I do not remember uttering any light word in the last 15 to 20
minutes or however long I have talked-and I apologize for taking
up so much time-but when I was a kid we lived about 500 yards
from the swimming hole. It was muddy; and we had to fight with
the snakes, frogs, and turtles to get in.

There was a black family who lived about 100 yards from the
swimming hole, and there was an Indian family who lived about
500 yards away. We used to meet there and swim. We would be
getting our clothes off as we ran to the swimming hole.

Somewhere along in that time I learned a little ditty which I
think might apply; I hope it does not. You are all familiar with it.
The little ditty says, "Mother, may I go out to swim? Yes, my
darling daughter. Hang your clothes on a hickory limb, but don t
go near the water."

I suspect if you take the bus out of the schools you will have
people who can hang their clothes on a hickory limb but they are
going to have a lot of trouble getting near the water.

Thank you.
Senator EAS. Thank you, Judge.
I would like to welcome, joining our panel this morning, our

distinguished colleague, Senator Heflin from Alabama. We are de-
lighted to have him here with us.

Senator, we have heard from Senators Roth and Helms, and
Judge McMillan is here to give us his testimony. You are familiar
with the balance of our panels here this morning. We are trying to
wove along as swiftly as we can.

I do not know if you have an opening comment you would like to
make?

Senator HEMN. No, thank you.
Senator EAws. Thank you.
We will then proceed with questioning here. All of us will try in

some way to impose some restraint, lest we eat up each other's
time too much and also consume the time of the later panelist. We
might even conceivably be interrupted by a roll call or two; let us
hope not.
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Judge, as chairman of the panel I would like to thank you for
coming and sharing your excellent insights with us.

I find frustrating m h of this kind-and I am sure you do
too as a participant- -that the time is so limited that we cannot
really explore te many facets of this sort of thing in detail in
terms of the educational impact, the community impact, and in
terms of the constitutional questions. Simply stating the obvious,
we all work under a great frustration here as we take a lick at it,
at least in this format. We can study it more reflectively in our
own offices.

So appreciating those great time restrictions that we have, I will
make my comments and questions to you brief; but I do not wish to
imply or suggest-and I am sure you feel the same way-that I
have exhausted the subject in terms of the many points that you
and others might raise.

Judge, the trouble that I have with busing by the lower Federal
courts as it has evolved over the past decade or more-well, I have
several nagging doubts about it.

First of -all, I find it unfortunate-and I am not necessarily
saying you are saying that-that there is a tendency in the civil
rights movement today to look upon one's embracing of forced
busing as the litmus test of a genuine commitment to racial neu-
trality and equality under our Constitution.

I realize we each have-our own convictions on it, and I am not
suggesting I can resolve it to everybody's satisfaction. Even Solo-
mon in all of his wisdom could not do that. But I would strenuously
argue that there are a tremendous number of people in this coun-
try-and again I do not pretend to speak for them-black and
white, who simply would not accept the idea that this is the touch-
stone of a sound, effective, fair civil rights policy.

In regard to forced busing, although its practitioners and promot-
ers are well-intentioned and honorable people, there are a vast
number of people in this country who simply do not look on it as
the litmus test of a sound civil rights policy.

In fact, they would contend it is contrary to it, because under
Brown v. The Board and under what I think many Americans
perceive to be the constitutional standard today we have a color-
blind Constitution; and we do not make classifications and distinc-
tions based upon race by Government under the equal protection
clause of the 14th amendment at the State and local levels. That
suodly was the point of Brown. Certainly that was the point
made -in the 1964 Civil Rights Act which Congress passed.

The courts, the Department of Education, and others on their
own initiative developed this idea that some way or other you had
to have racial balances and pro rtions in order to achieve their
definition of constitutional equality.

Ag in, I respect their position; but they have spawned an enor-
mous national debate as to whether this remedy and that defini-
tion of the constitutional right is an appropriate one.

We can all say the equal protection clause requires this or re-
quires that. Of course the p of the whole democratic process
is ultimately to determine what that is and at what point we draw
the line in terms of how we define the right and remedies that are
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appropriate to the achievement of the right. Hence that is the nub
of our problem.

Again, I am not pretending I can resolve it to everybody's satis-
faction; but I am first making the point-and I think it is a valid
point-in a democratic society where fundamental policy decisions
are to be made it occurs to me- they will have to be made ultimate-
ly in the legislative chamber.

As a matter of fundamental democratic political theory and as a
fundamental problem of policy in this country, those defending
judicial policymaking take a position-with all due respect to it-
that is contrary to a very broad segment of opinion.

Those of us in the political arena and the legislative arena work,
live, and move in a different realm and have to grapple with it. We
do not have the luxury of simply cloistering ourselves in the office
of the judge or the office of the bureaucrat and looking at this
purely as a matter of statistics, as you say, or fact, or quantity.

It is a very fundamental problem ultimately of democratic politi-
cal theory. It takes on a qualitative dimension here.

In a democratic society, what is the point beyond which you can
force people to do something that by their own judgment is un-
called for, unwarranted, indefensible, and has nothing to do with
what they feel is an honorable, fair, and legitimate understanding
of the Constitution?

There have got to be limits to how far one can go in a democratic
society in imposing a solution that publicly is very distasteful.

I would like to put that question to you as a member of a
legislative chamber who must live, work, and have his being in
that world. What would be your thought on that? What are the
limits of judicial power in forcing the citizenry in such a dramatic
way to do something to which there is such strong and abiding
opposition?

The problem is that you are not unique to Charlotte. You see,
under our bill Charlotte could do what they wanted to. We have no
objection to Charlotte doing what they want to do. But we are
finding in this committee-because the U.S. Senate represents the
entire Nation-we are getting people from Seattle, from Los Ange-
les, from St. Louis, and thither and yon, and they are negative on
busing. Their people are negative on busing. They want some sort
of relief. They want to be able to achieve what they think is a more
reasonable, commonsense, practical solution. Quite candidly, they
are being responsive to policy sentiments in their area.That is very consistent with the democratic political theory. It is
inescapable. We do not live in an authoritarian system where you
can continue to expect people to obey excessively coercive and
unjustified orders simply because they are handed down by Federal
judges or particularly selected bureaucratic officials.

I am simply raising this question then. What are the limits that
you see here? What is the role of the legislative body? The testimo-
ny opposing S. 1647 suggests there is no role for the legislative
body except to say, "Well, the judges say that's what the Constitu-
tion is; and we have no way of responding to them." Where are we?

How would you as a Federal judge evaluate our position as a
matter of separation of powers-which this subcommittee deals
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with? How would you as a Federal judge view our responsibility
and position as members of the legislative chamber?

Obviously, I think you distinguished gentlemen, the judiciary,
have run a good point into the ground. I think you have gone too
far. I think you have lost touch. And you have left us holding the
bag; or, mixing my metaphors horribly here, we are down in the
ditch; we are trying to get out. We are trying to find some way of
restoring a little prudence; common sense; and, frankly, a little
sense of public control of the destiny of our local schools.

I do not find that a particularly outlandish thing to want to do. I
think it cuts across partisan lines; I think it cuts across racial
lines; I think it cuts across liberal-conservative lines; I think it is
the commonsense of a democratic society.

We have been pulled into it. I am sure all of us would just as
soon be doing something else this morning than grappling with this
problem of how we cut through this Gordian knot; and it is a
Gordian knot of the first magnitude.

I would be interested in your brief reflections on that, and then I
will let my distinguished colleagues proceed.

Judge McMILLAN. First, if you have been informed that being a
Federal judge-the only one in reach-in a community of half a
million is a cloistered existence, I would like to advise you to the
contrary.

Senator EAST. But you see, it is a lifetime appointment, and it is
not necessary to go out and ultimately be accountable in the politi-
cal arena. That is the fundamental problem that people in the
legislative branches face-that there must be some degree of re-
sponsiveness to public sentiment on that, or willingness at least to
get out and to grapple with it.

Judge McMiLLAN. I am looking for the answer that I gave 12 or
13 years ago to that particular question, because I considered it a
relevant question. The gist of what I said then and what I say now
is that in a democracy the majority ultimately will have its way.
Our slave-owning grandfathers discovered this 115 years ago. We
discover it frequently when constitutional amendments are made.

In the law of today, which I believe to be sound, one of the
methods necessary to deal with the constitutional deprivation of
the schools is transportation. It is the way we got segregated. We
cannot, without building scores of millions of dollars worth of
schools in North Carolina, operate the schools without buses.

I also said and still say that the majority, by the amendments
provided in the Constitution-the methods of amending the Consti-
tution-can have their way. But the question we have is what to do
under the law as it is until by lawful means there is a change.

I have not studied the question of whether Congress has the
power to pass such a law restricting the jurisdiction of courts in
the use of a remedy where such restriction diminishes a constitu-
tional right. That is a legal question I think I stated, or maybe it
was stated in your original memorandum, and naturally it is in
part a philosophical question. What I have been doing is operate
within the framework of the law as it is.

I would question whether it is constitutional to take away a
remedy which does in fact take away a constitutional right. That
again is a question, it is not a legal opinion; but I think it touches

I
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the problem that affects the constitutionality of what is being
proposed here.

Senator EAsT. For the sake of time, Judge, I will let Senator
Baucus proceed with his line of questioning.

Senator BAucus. Thank you, Mr. Chairman. I do not want to
preclude you from asking any more questions.

Senator EAST. That is all right. Because of the time element I
think we had better press on. I can always come back.

Senator BAucus. Judge McMillan, I want to thank you very, very
much for coming. I know you have come a great distance, and I
know how busy your schedule is. I appreciate your responding to
our invitation to come and testify.

The point is sometimes made by some people that Federal judges
live in an ivory tower; they are out of touch. These ivory-tower
judges are accused of coercing students to be bused against their
will, and of coercing communities to undertake an endeavor which
is destructive and lacks commonsense.

So many of these Federal judges are simultaneously character-
.... ized as conservative and tend to be Republican more often than

Democratic. Given their background, why, in your view, is it that
they have nevertheless decided that in certain cases busing is the
only available remedy to vindicate minority groups' constitutional
rights, particularly under the 14th amendment?

Judge McMiuA. I think the answer is obvious. Every Federal
judge makes an oath to support the Constitution of the United
States and laws enacted pursuant to that Constitution. The judges
have had to study the facts. They have had to learn what -the

-----,---problem was they were dealing with.
I had 5 or 6 weeks of evidence presented to me on this question,

and over a period of 2 or 3 years I must have spent a year of work
on it in one. way or another. Over a 5-ye-ar period I probably spent
15 or 20 percent of my time on it.

The judges who have these cases do what the jury has to do in a
murder case-and what the judge has to do in any kind of case-
learn what the score is about his particular local set of facts and..Ito o right about it. That is the only answer I can give you.

I started out right where Senator Helms is. I thought this was
just too much trouble.

Senator BAucus. He used the word "folly" earlier.
Judge McMUj". He called it "folly." Yes, I called it "folly" 15

years ago, but I did not know.
Senator BAUCUS. But after further study and after spending hun-

dreds- of houxi and in some cases thousands of hours on it, you
have come to a different conclusion?

Judge McMiuA. Yes.
Senator BAucus. That is, in some cases, reluctantly, at -least in

Charlotte-Mecklenburg, it was required?
Judge MCM AN. Yes.
Somebody wrote me a letter a few weeks ago cussing me out

because I dd not agree with what my friend Senator Ervin had to
say on this subject. I wrote him back, and I said:

I love and respect Senator Ervin. I had his views 20 years ago. I have had to learn
something about it, and I have changed mine. He has not changed his, and we are
not enemies on account of it. -

82* 0-82-84
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But a judge is required to learn what the facts are, mid he
cannot go by public opinion. That is the problem Senator East has
got-trying to cope with public opinion. I cannot cope with public
opinion in dealing with the rights of man under the Constitution,
the law of the land. I cannot go by a vote of the neighbors or the
electorate at large.

Senator BAUCUS. You are suggesting then,. or implying, that
under our form of government if the vast majority-say, an ex-
traordinary majority of the American people-disagree with how
the Supreme Court interprets the Constitution, the Congress and
the States should amend the Constitution? That is the implication
of what you are saying.

Judge McMILLAN. That is it. It is in this paper somewhere. I
thought it was a pretty good piece of writing, but I do not think it
was -a good enough piece of writing to be able to find it now.
[Laughter.]

You see, I cannot be sore, displeased, or critical of people who
come into this area without any background of factual information
and feel as-Senator East does. I felt the same way as a judge until I
sat and listened.

Senator BAUCUS. Senator Helms in his statement in opposition to
busing went through a long list of busing mileage, gasoline con-
sumed, accidents, et cetera. Do you know what percentage of all
busing for education in Charlotte-Mecklenburg is for the purpose of
implementing desegregation?

Judge McMInAN. The superintendent estimates that it is around
one-fourth of the children being transported. The percentage of the
school budget is less than 1 percent-less than 2 days cost of
school operation.

Senator BAucus. What percentage of all busing for educational
purpose is for the purpose of implementing desegregation? My
understanding is that it is between 2 percent and 5 percent of all
busing--that is nationally.

Judge McMiLLA. I do not really know.
Senator BAucus. That is, of all busing-for education, 2 to 5

percent is for the purpose of achieving desegregation.
Judge McMLALN. It may not be more than that, but I do not

really know. I have seen those figures.
Senator BAucus. Could you tell-us which of the proposed findings

in this bill you agree with and which ones do you not agree with?
Have you had a chance to look at the bill? There are 11 findings on
pages 2 and 3.

Judge McMILLAN. I have been over that-it is not 1167. Is it not
1137 or 1127?

Senator BAUCUS. At least under section 2(b) there are 11 find-
ings. There are obviously other parts of the bill that you may agree
or disagree with.

Judge McMiLLAN. It is 1147.
Senator BAUCUS. 1647.
Judge McMj.AN. I think I have answered that question in the

things that I have said up to now. I will comment very briefly: The
social peace and racial harmony is not, according to the superin-
tendent and according to thepalers, a problem in Charlotte. The
quality of public' education-if anybody studies it-has definitely
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improved. There has been no debilitation of public education or
puic resources,

The community support for public education is strong. It. does
not deny the right of racially neutral treatment, because racially
neutral treatment is not available when you build a school so far
away from where people live that they have to get there by State-
supplied transportation.

I would rather not dwell on that, because I think the information
in this paper to which I have alluded does indicate, as I' said at the
outset, that I believe the factual assertions made in the proposed
bill are not borne out by any evidence I have seen; and I have seen
a lot of evidence.

.Senator BAucus. Tom Wicker of the New York Times recently
reported that there was a testimonial dinner in Charlotte in your
honor. I am wondering what that testimonial signifies to you. I
understand that in the earlier stages of this case such a dinner
would probably not have been held. -

Judge McMiuA. I would rather not talk about testimonial din-
ners. It would not have-been possible 10 years ago.

Senator BAucus. Thank you very much, Judge.
Senator-EAST. Senator Heflin?
Senator HFxuN. Judge, how long has it been since in North

Carolina there has been a lawsuit in which busing was ordered?
Judge McMnAN. I do not really know. There is no press about

it. Nothing comes in the Federal reports, and I do not have any
pipeline to other judges. But I would say it has been a number of
years-probably 7 or 8.

There was an attack on the Charlotte plan by a group of people
newly moved to Charlotte-most of them--.and the school board
took over the defense of it and said, "Let us alone; we don't want to
change it; wb like it the way it is going"; and the Circuit Court and
the Supreme Court affirmed it.

The answer to your question is that I do not know; but I would
guess 7 or 8 years, maybe more.

Senator Hm Do you know how many school districts there
are in the State of North Carolina? -

Judge McMiLLAN.I do not. We have a patchwork. We-have got
what I would call a pepper and salt distribution of children in
rural areas and a black-and-white checkerboard distribution in the
cities. This is typical of America. But there are hundreds of school
districts, possibly thousands.

Senator HEFIzN. As regards school systems, in my State we have
generally city system and county systems. I suppose they have the
same thing in North Carolina. Practically all of the school systems
in the State of North Carolina are now under some court order
designed to bring about integration.

Judge MCMILLA. Most of them are not.
Senator HEnm. Most of them are not?
Judge McMix.-No.
Senator Hmruw. In my State of Alabama, there-are 127 school

systems; all but 3 are under some court order pertaining to integra-
tion of the schools and elimination of segregation.

In most of the instnces, for practically all p those de-
crees and orders were issued 10 or 12 years ago; and there have not
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been any busing decrees or orders much in the last 7, 8, or 10
years. It is pretty well established whatever the school districts will
be. This means, in reviewing my State-and I believe it is fairly
typical of the South-any initiation of busing or new busing has
occurred. Is that a fairly general situation that you would think
existed in the South today? N

Judge McMLLAN. I think so. I think the South has done a lot
more about dealing with the problem than the North has. It sounds
physically easier. I am not so sure it is. It is only a 15- to 20-minute
ride from the South End to the North End in Boston.

It may be that our understanding that it would be hard to
desegregate the schools of a city is just ignorance. I do not know,
because I have never had to do it. Charlotte population is about
one third of a million; the county, of which Charlotte is a part,
with a little over 400,000.

I agree. I think that as far "as North Carolina is concerned this is
not a live issue.

Senator HEFLIN. In other words, it would be a rare instance in
which there would be busing to be decreed in North Carolina or
anywhere in the South in the future.

Judge MCMILLAN. That is a prediction. It could be true. I just do
not know. i

Senator HEFmN. In my State, for all practical purposes if there is
going to be busing, it has already been ordered and it was ordered
10 years ago.

In the city of Birmingham, which has a school district, that suit
was filed 20 years ago. Recently they settled it by entering into
permanent orders of the court. Some of it had been temporary,
seeing how to do it. They got together, and they worked it out
where there was no busing. I assume that Birmingham and others
may be in similar situations.-

If we deprive the Federal court of being able to issue any orders
directly or indirectly affecting busing, or if we deprive the Depart-
ment of Justice from expending any money which directly or indi-
rectly affects busing, we will not be stopping busing, as I see it; we
will be removing the ability to modify, reduce, or possibly eliminate
busing.

The language of this bill and the language of all of these bills, as
far as I can tell, really, for those who are opposing busing, is about
10years too late if it were to accomplish the purpose.

The present status in the South is basically a matter of existing
busing, and the court proceedings that will arise will be modifica-
tions or elimination and reduction of busing. Then, in effect, this
bill here will prevent that.

Have you had any instances come up because of individual hard-
ships or efforts to modify busing orders as they would affect certain
routes and certain other things?

Judge McMILLAN. Oh, yes. This order that I entered in Swann,
first in 1969, was modified a number of times over a period of 3 or
4 years. I think I stuck some figures on here.

Anyhow, the percentage of children attending a school has never
had any magic significance to me. Every time a reasonable request
for modification has come up, I have allowed it after the first
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break-in period until the school board had a majority which was
willing to accept the necessity for doing it.

The ratios of the schools have varied all over the lot: The first
order I entered was 3 to 41 percent, and the ratios today-if I
recall the facts correctly-are somewhere between 17 and 85 per-
cent or so. There are 8 or 10 that are more than half black in a
community that is about one-third black.

All such modifications have been allowed, and -I think it has left
the board in charge of a system which is not dealing with ratios
but dealing with the operation of an unsegregated school system.
Ratio has never been anything magic or inviolate.

Senator HEFLIN. Would you say that the majority of your modifi-
cation decrees and orders have been towards reducing the require-
ment of busing?

Judge McMuLw. Yes, sir. The only express order that was ever
entered by me in Charlotte that prescribed how the students
should be distributed said, "Here is what you do unless you come
up with something that you think is better." They came up with
something they thought was better-a substantial deviation from
the original-and I accepted it.

Yes, it went on over a period of several years.
I do have the impression, Senator, as you announced a while ago,

that it is- a quiet issue in most of the South. Certainly it is at home.
Senator HFLIN. The effect of this could be anti-South and pro-

North., In other words, it would be eliminating the right of busing
to be used in those States in the North where they have been
reluctant to go towards immigration.

Judge McMiLLAN. I think that is a fair proposition.
Senator HEFLIN. And in the South at this stage, where modifica-

tion, reductions, and eliminations are what the vast amount of
court orders would be, this bill would prevent that from occurring,
if it is constitutional.

Judge McMiLLAN. You have stated an assumption that the bill
would not allow a relaxation of what is being required under
existing southern" court orders. I do not hear that in the rhetoric
about it, and I have not studied the proposed bill.

Senator HFLIN. The bill provides that no inferior court or any
judge can have jurisdiction to issue any order- respecting any judg-
ment decree pertaining to busing.

Judge McMiuL". I do not think the bill will retain that lan-
guage.

Senator HEFLIN. I am saying that is the way it exists right at
this time.

Judge Mchiu . You are right-
Senator HEFLIN. That is all I have.
Senator EAS. Thank you, Senator.
For the sake of time, judge, is your schedule somewhat flexible? I

think we have perhaps finished with the line of questioning.
I would like to clarify the language of S. 1647 referred to by my

distinguished colleague. The bill does not prohibit orders "pertain--
ing" to busing, it prohibits orders requiring busing. In addition, it
prevents the enforcement of existing orders and theffore does
provide relief to southern States.
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In deference to our distinguished ranking member here, Senator
Baucus, who needs to leave at 12:30, I would like to bring up the
Assistant Attorney General who is with us this morning and let
him make a brief statement of administration policy on this. Then
I am going to yield to Senator Baucus so that he can question him
and get out of here, since he has a very close deadline to meet and
he has very faithfully been with us on all of our hearings this year
on a variety of things. I deeply appreciate his fidelity to the sub-
committee, and I would like to make every effort to accommodate
his very reasonable and understandable request this morning.

I do not mean to unduly impose upon your time, judge. Perhaps
you are under some time constraints?

Judge McMILLAN. No; I will be here.
Senator EAST. If you would not mind, we could let Mr. Reynolds

come up and give his testimony; and then if Senator Heflin had
any additional questions of you or if I had a followup question we
might do that. Then we will turn to our third panel and make sure
that they all have an opportunity to get their statements in.

Thank you, judge.
Judge McMu.LAN. In case you were going to get away before the

hearing were over, I would like to come and speak to you because
you are my Senator but we are 200 miles apart.

Senator EAST. Well, I appreciate that. And you are my judge in a
way, too.Thank you, sir. We appreciate your coming. You have been very
kind.

Judge McMiuA. Thank you, Senator.
[The prepared statement and other submissions of Judge McMil-

lan follow:]
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PREPARED STATEMENT OF JUGE JAmES B. MmILLAN

I.

PRELIMINARY STATEMENT

Please consider me not an advocate but a reporter --

one who, after thousands of hours of evidence and study and

observation, has recorded a lot of information and has been

led to some conclusions. The value of what I say depends on

the weight of the facts reported, rather than on my personal

opinions. N

I am a North Carolinian. I was raised to respect America's

traditions and institutions.

Two of my great, great grandfathers named Outlaw fought

in the Revolutionary War. A great, great uncle named John

Grady fought at Moore's Creek Bridge, a pre-Revolutionary

battle of 1775, and had the poor judgment to be the only

Whig killed in that skirmish! Some of my people once owned

slaves, in small and large numbers. Most of them, like the

McMillans, did not. My Grandfather Outlaw and my Great

Grandfather Whitfield fought on the "right" side in the

Civil War against the Yankee oppressors. I served four

years in the Navy in World War 11; my younger brother was

killed flying an Air Force B-29 over Japan in World War 11,

and is buried in Arlington, Jbst across the river from here.

I was raised at McDonalds in Robeson County, North Carolina.

which had an almost 1007. native population with roots going

back hundreds of years, approximately one-third Indian, one-

third white and one-third black. Money was scarce. The

economy was a tenant farming economy. I am a traditional

Southerner with a pride in the South; and though I never saw

anyone in my family mistreat a black person for any reason,

I accepted for all of my early life the proposition that the

ways of white people and the ways of black people were

ordained to be different.
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College at the University of North Carolina at Chapel

Hill did little to disturb my acceptance of apartheid as a

way of life. Three years at Harvard Law School were totally

neutral on race questions; there were no women, and there were

only four black males in a student body of 1,550. Boston was,

in fact, as thoroughly segregated as North Carolina.

In 1963, in response to a request to talk about race

relations before the Law Review Association of the Univer-

sity of North Carolina, I said:

School boards should be encouraged rather than discouraged to draw
school districts and make pupil assignments without substantial
regard to race. At the same time, may we be forever saved from the
folly of the New York authorities who have reportedly gone to the
wild extreme of requiring that pupils be transported far away from
their natural habitat, so that some artificial "average" of racial
balance might be maintained. The location of schools and the use
of bond money to construct them should be planned so that schools
are accessible to pupils and so that concern about the color of the
probable students should not unduly overbalance the availability of
the schools and the cost of maintaining them.

Five years later, my factual education began, and my

uninformed 1963 Olympian certainty about "bussing" had-to

give way under the hard light of fact.

I found t yself as a new federal Judge, in 1968, faced

with a motion to re-open and. relitigate Swann v. Charlotte-

Mecklenburg Board of Education.

My reaction to the revived prosecution of the suit was

"What's going on here?" The Charlotte schools for many

decades had been, I thought, models of excellence. Many

black children were going to "white" schools. In the rural

areas, where white and black people lived together in a

"pepper and salt" pattern instead of a -'checkerboard" pat-

tern, a few schools were genuinely desegregated. I could

not understand how anybody should complain about the Char-

lotte-Mecklenburg schools nor insist that stronger. measures

were necessary to afford equal opportunity to the black

children.

Reluctantly, I set the case for hearing.

Reluctantly, but with increasing understanding, I
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listened and learned, and recorded what I learned.

Though opinions differed as to remedies, the findings

of fact- on which my various orders were made were never in

serious conflict. They were based upon admissions or stipu-

lations of the parties; upon uncontradicted testimony of

school officials and agents; upon official records of county,

city and state governments; upon recorded history of legis-

lative and official action; on visiting, seeing and smelling

the "black" and "white" schools; on the history of zoning,.

taxing, and appropriating and upon the regulating of schools

and the places they stand and the places they used to stand;

upon census records of the migration of families in America

(more than one family out of five moves its residence every

year); on the gap (several, grades in 1968 but now considerably

less) between the performance of black and white children;

and upon the incredible number (seventeen fine-print pages)

of state statutes and regulations which segregated the racas

of North Carolina in every particular and in every phase of

life from the cradle to the grave.

And so I concluded, after lngthy hearigs and rehear-

ings and study of hundreds of pounds of exhibits, including

walls full of charts and diagrams and statistics, that some

changes should be made.

I asked the School Board to make those changes on their

own and (except for partial desegregation of the faculties)

they declined. The invitation was repeated several times by

formal order throughout 1969, and a consistent five to four

majority of the board declined the invitation. Ultimately,

sixteen months after the reopening of the case, I appointed

a consultant, Dr.-Jack Finger of Providence, Rhode Island,

to draw a plan for desegregation of the metropolitan center

of the county. He prepared a thoroughly workable plan which

I approved. Certain members of the school staff, never

identified by name to me, urged that the plan incorporate
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the entire district (the entire county, 540 square miles),

rather than follow the less than complete remedy which, in

appropriate "Judicial restraint," I had.been willing to

accept. The board majority again declined to adopt that

plan or any plan for further desegregation, and that plan,

including a direction to provide transportation where needed,

was ordered into effect on February 5, 1970. 311 F.Supp.

265.

The Circuit Court of Appeals affirmed every finding of

fact and every conclusion of law which I had made. (So,

later, did the Supreme Court.) However, the Circuit Court

of Appeals reversed the order, as to elementary schools

only, upon the theory that "the board ... should not be

required to undertake such extensive additional bussing ... "

(Emphasis added.) Efforts to desegregate schools, that

court held, should be "reasonable." They sent the district

court back to the drawing board to study and write some more

about whether it was "reasonable" to desegregate the elemen-

tary schools by requiring enough bussing to do a complete

Job.

Extensive further hearings were held and more evidence

was considered during the spring and summer of 1970. The

more I learned, the heavier the evidence became in favor of

the "reasonableness" of the original order.

The pages following contain excerpts from various pub-

lished and unpublished orders and findings of fact which

were entered in the Swann case, including the order of

'August 3, 1970, 318 F.Supp. 786.

1 have entered no orders in the Swann case since 1975.

Te new Board itself actively resisted efforts made in

Martin, et al. v. Charlotte-Mecklenburg Board of Education,.

475 F.Supp. 1318 (1979) to nullify the results of the Swann

decision. The Board is in total control of the schools.

None of the statements that follow are intended as
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criticisms g.4 former boards x svarsuent agencies, the

are _iniply recitals of basic history and government action

! led ;& nd porpetuated segregation of the races,
including segregation in schopls.
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housig and that white residents would
contiue to moe genry south A
UBL
groups Black or nesr* blackscol

foi"IsVDbrtswest and wt or

(Zphaloo adod. )n

30 F.Supp. 1358, 1365-66 (W.D. N.C. 1963).
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Of the 24,714 Negroes in the schools,
something above 8,500 are attending
"white" schools or schools not readily
identifiable by race. More than 16,000,
however, are obviously still in all-black
or predominantly black schools. The 9,-
216 in 100%"black situations are consid-
erably more than the number of black
students in Charlotte in 1954 at the time
of the first Brown decision. The black'
school problem has not been solved.

The schools are still in major part
segregated or "dual" rather than deseg.
regated or "unitary."

The black schools are for the most
part in black residential areas. How.
ever, that does not make their segrega-
ton constitutionally benign. In previ.
ous opinions the facts respecting their
locations, their controlled size and their
population have already been found.
Briefly sumnmrized, these facts are tht
the present iocatiln of white schools in

white areas and of black schools in
black areas is the result of a varied
group of elements of public and private
action, all deriving their basic strength
originally from public law or state or
local governmental action. These ele-
ments include among others the legal
separation of the races in schools, school
busses, public accommodations and hous-
ing; racial restrictions In deeds to land;
zoning ordinances; city planning; ur-
ban renewal; location of public low rent
housing; and the actions of the present
School Board and others, before and
since 1954. in locating and controlling
the capacity of schools so that there
would usually be black schools handy to
black neighborhoods and white schools
for white neighborhoods. There Is so
much state action embedded in and shap-
ing these events that the resulting seg-
regation is not innocent or "ds foato,"
and the resulting schools are not "M&l-
tary" or desegregated.

306 FSupp, 1299, 1304 (1969).

Segregation of black children into
black schools Is not because of residential
patterns, but because of assignment and
other policies of the School Board, in-
eluding the call upon segregated housing
and school site selection to lend respect-
ability to those policies.

328 FSu;'P. 786, 789 (1970),

2. SEGREGATION, NORTH AND SOUTH, HAS ITS ROOTS IN

LAW.--Attached to this paper are seventeen pages of excerpts

-from the Constitution and the General Statutes of North

Carolina mandating total separation of races in virtually

all human activity. Racially restrictive covenants were

not eliminated from federally guaranteed home loans until a

decade or so ago. All southern states and most border

states and numerous others had laws and ordinances separating

the races. Though- the northern states had little or no

slavery, they had widespread s ewreation in practice and

in fact. Vann Woodward, a distinguished U.N.C. and Yale

historian, former president of the American Historical



Association, in his book, "THE STRANGECAREER OF JIM CROW,"

cites numbers of instances of segregation of black people,

by law, north and south, in railroads, omnibuses, stage

coaches an' steamboats; in -theatres and lecture halls, in

black pews in white churches; in public accommodations and

housing (pp. 18-19). Woodward says (pp. 19-20):

Generally speaking, the farther west the Negro went in the
free states the harsher he found the proscription and segregation.
Indiana, Illinois, and Oregon incorporated in their constitutions
provisions restricting the admission of Negroes to their borders,
and =oat states carved ffnm the old Northwest Territory either
barred Negroes in some degree or requixd that they post bond
guaranteeing good behavior. Alexis de Tocqueville was amazed at
the depth of racial bias he encountered in the North. 'The preju-
dice of race,' he wrote, 'appears to be stronger in the states that
have abolished slavery than in those where it still exists and
nowhere is it so intolerant as in those states where servitude has
never been known.'

Lincoln, the great emancipator, expressed the view, a

short time before his election to the Presidency, that he

did not favor social nor even political equality of whites

and blacks, and that blacks were inferior and should be kept

in a status inferior to Whites (Woodward, p. 21).

The wildest display of hatred of blacks which I have

ever heard was two years ago at an outdoor sidewalk care at

the Quincy Market in Boston, in the shadow of Faneuil Hall.

(The speaker said he was the principal of a Boston public

school.)

The increasing sweep of Jim Crow legislation in southern

and border states in the latter part of the 19th Century

received the full blessing of the Supreme Court in Plessy

v. Ferguson, (1896) with its "separate but equal" ruling

justifying segregation. Some of the worst race riots of

the post-World War II era occurred in Chicago in 1919 and in

Detroit in 1967 (Woodward, pp. 114, 190). Segregation of the

Mined Forces lasted through World War II (Woodward, pp. 136-7).

Blacks in northern cities find themselves concentrated in



584,

black schools and black neighborhoods (Woodward, pp. 192-3).

By the early 1970's the urban schools of the north were

as thoroughly segregated as the schools of the south. "Boston,

for example, found its public school system was more tightly

segregated than that of any southern city of importance below

Washington" (Woodward, p. 212).

Segregation is not unique to the south.

3. SEGREGATION IMPAIRS STUDENT ACHIEVEMENT. HOWEVER,

SEGREGATION IS UNLAWFUL REGARDLESS OF STUDENT ACHIEVEMENT.

The uncontradicted evidence
before the court is that segregation in
Mecklenburg County has produced its in-
evitable results in the retarded educa-
tional achievement and capacity of segre-
gated school children. By way of brief
Illustration a table follows showing the

contrasting achievements of sixth grade
students in five of the closed schools
(Bethune, Fairview, Isabella Wyche, Al-
exander Street and Zeb Vance) and in
five of the schools to which black stu-
dents ire going to be transferred:

AVERAGE ACHIEVEMENT TEST SCORES

(Bethune
(Ashley Park
(Fairview
(Westerly Hills
(Isabella Wyche
(Myers Park
(Alexander Street
(Shamrock Gardens
(Zeb Vance
(Park Road

SIXTH GRADF,--1968-69

LANG.
84
62
88
61.
84
84
88
62
84
75

SP.
45
61
46
61
41
so
46
57
as
71

This alarming contrast In performance
Is obviously not known to school patrons
generally.-

It was not fully known to the court be-
fore he studied the evidence in the case

It can not be explained solely in terms
of cultural, racial or famiy background
without honestly facing the impact of
segregation.

The degree to which this contrast per-
vade all levels of academne activity and

306 F.Supp. 1291, 1296-7 (1969).

accomplishment in segregated schools is
relentlessly demonstrated.

Segregation produces inferior educa-
tion, and It makes little difference
whether the school is hot and decrepit or
modern and air-conditlone .

It is painfully apparent that "quality
education" can not live in a segregated
school; eegvegatios it.l is ONe granist
berrler to quaUty .d~stiss

ACM.
(Math)

41
56
42
52
40
58

58
89
58

WM (Word
MeaninQ)

41
58
39
57
88
78
40
56
4i2
66

AVERAGE ACHIEVEMENT TEST SCORES
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The following table further illustrates
the results. Groups A and B show that
sixth graders, in the seven 100% black
schools the plan would retain, perform
at about fourth grade levels, while their
counterparts in the nine 100% white
elementary schools perorm at fifth to
seventh grade levels. Group C shows
that, sixth graders in Barringer, which
changed in three years from 100% mid-
die Income white to 84% Negro, showed
a performance drop of 1%j to 2 years.

Group D shows however that Randolph
Road, 72% white and 28% Nerom has
eighth grade performance results ap-
proximately comparable to Esatway,
which Is 96%-wlite, and Randolph re-
bults are approximately two years ahead
of sll-black Williams and -Northwest.
Until unlawful segregation Is eliminated,
Ht iS Idle to speculate whether some o01
tns. gap can ne charged to racaI M@i-
ferences or to "soci:OFcnomc-cutura1
L._ (Emphasis added.)

uam A - 100% Mlack

4i W 8 MMP

OW a - 100% %toserAL2020MU

- C

AVRPM ACMI3WNU Mg , sCOn am= a. MiVORM in
CPAV6 MOM.,. IMS-WAIG~o-t

ONoW V - JeMim Blbir M isIhPP!SS'S

WL111m/Mst aeki
flOO ~ ~5ek 00/S 164 1 H4" "If

(Me MSM . 2.Latf

CA66O

306 F. Supp . 1299, 1308-9 (1969).

100 bhltS L

*S gack a 154

v
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The same pattern continued in 1970:
THE EXTENT OF CONTINUED

SEGREGATION-AND ITS
RESULTS.

The tangible results of segregation
continue to be apparent from the 1969-
70 Stanford Achievement Tests In Para-
graph Meaning and Arithmetic, given
during the sixth month of school, for
grades 8, 6, 8 and 10. In 'black" schools
third graders perform at first grade
or early second grade levels, while their
contemporaries at "white" schools per-
form at levels generally from one to two
grades higher. Sixth graders in black
schools (Double Oaks and Bruns Avenue,
for example) perform at third grade ev.
els while their contemporaries at Olde
Providence, Pinewood, Lanadowne and
Myers Park perform at seventh or eighth
trade levels. In the eighth grade we see

Piedmont Junior High students reading.
at early fifth grade levels while their
entemporaries at McClintock and Alex-
ander Graham read at early ninth grade
levels. In the tenth grade, on a scale
where the average Is 50, the black high
school, West Charlotte, had -English
scores of 38.30 and mathematics scores
of .35.89; Harding, nearly half black, had
scores of 42.89 and 40.76; while the ob-

* viously "white" schools had scores rang-
Ing from 43.2 to 5.2. At First Ward
Elementary School only two black third
graders out of 119 tested scored as high
as third trade, while 100 were- still at
first grade level of proficiency as to para-
graph meaning.

Of factors affection educational rog-
ress of black children, segregation ap-
.pears to be the factor under control of
the stl wh1ch stil constitutes the great
est deterrent to achievemenL (Addi.-
tional emphasis added.)

318 F.Supp. 786, 791

The duty to desereoat schools
does not deped upon the Coleman report,
nor on any particular racial proportion
of studente.-The essence of the Brown
decision is that segregation implies in-
feriority, reduces incentive, reduces
morale, reduces opportunity for assocla-

tion and breadth of experience, and
that the segregated education itself
is inherently unequal. The tests which
show the poor performance of sgre-
gated children ae evidence showing one
result of egregation. Segregation would
not become lawful, however, If all chil-
dren scored equally on the tests.

318 F.Supp. 786,. 794.

[in other words, we can't make blacks go to the rear of

the bus just because the back seats are as close to the exit

as the front seats.)

4. Bussing is-necessary, legal, cheap, safe and prac-

tical.--The facts about "bussing" in Charlotte-Mecklenburg

were recorded in many published and unpublished orders.

They are sumzmarized most comprehensively in the August 5,

1970 order, 318 F.Supp. 786 (1970), pages 794 through 799

(reproduced in part below). In brief sunnary, the undisputed

facts were that bussing is necessary; that about three-

fifths of the public school students of North Carolina ride

school busses every day; that over 707. of these riders are

(

(

!
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in grades one through eight, with first graders more numerous

than any others; that school bus transportation is safer and

cheaper than any other form of transportation; that school

bussing to preserve segregation before Swann included average

daily bus travel of over forty miles a day and average one

way bus rides of one hour and fifteen minutes; that the

system functions adequately and safely with high school

students as drivers; that the School Board and State had

plenty of busses available to comply with the court order

without buying new ones; that travel distance for the

program ordered by the court was shorter than travel times

already being required, even of kindergarten students; that

the cost of transporting the additional students involved
/gss r -

wash the cost of two days of school operation and less than

17. of the annual school budget. Some of those detailed

findings appear below.

Until the end of the 1969-70
school year, state law and regulations
authorized bus transportation for almost
all -public school children who lived more
than 1% miles from the school to
which they were assigned. The excluded
few were those inner-city children who
both lived and attended school within
the old (pre-1957) city limits. -

If an inner-city child was assigned to
a suburban or a rural school, or if a
rural or suburban child was assigned to
an inner-lty school, be wae entitled to
bus transport.

Under those regulations, virtually all
the children covered by the court order
of February 5, 1970, were entitled to
bus transport under then existing ,state
regulations even if th--ordero this
court had-not mentioned trsneyortation.

In Sparrow v. Gill, D.C., 804 F.Supp.
86 (1969). a three-Judge federal court
ordered an end -to the discrimination
against the Inner-city children (and
thereby in effect ordered bus transport
for those children) by requiring the
shool authorities to discontinue trans-
port for suburban children unless they
also offered it to Inner-city chfildre.

318 F. Supp. 786, 792 (1970).

The state authorities have announced
intention and promulgated rules to com.
ply with this decision by providing trans.
port on the usual basis for all city chil.
dren who live over 1% miles from school.

The local School Board, in its last plan
for partial elementary desegregation,
stated that

Transportation will be provided to
and from school for all students who
are entitled thereto under state law
and applicable rules and regulations
promulgated by the State."

(Without such transportation even the
Board's own plan would have left chil.
dren, in numbers they estimate at nearly
5,000, assigned to schools too far away to
reach.)

In view of the above facts, every child
assigned to any school over 1% miles
from his home is entitled to bus trans.
portation in North Carolina.

The issue is not, "Shall we bus chil.
dren?" but "Shall we withhold transpor.
tation already available?"

In Griffin v. Prince Edward County,
877 U.S. 218, 84 S.CL 1226 (1964), the
Supreme Court held that a county could
be required to recreate an entire public
school system rather than keep it closed
to avoid desegregation. The same pdnd-
pie would seem to apply here

82-289 0-82-85
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THE REASONABLENESS OF THE
SPECIFIC METHODS AND THE
OVERALL PLANS AVAILABLE
TO DESEGREGATE THE BLACK
CHARLOTTE SCHOOLS.

A. The fact* under which any ques-
tion of "reaoabienes" must be judgm.
-From the lengthy and largely repeti-
tious testimony at the July 15-24 hear.
wings, and from previous evidence, the
following facts bearing on reasonablee.
ness" are found:

1. In North Carolina the school bus
*has been used for half a century. to
transport children to segregated conceal.
dated schools. Last year 610,000-chil.
dren, comprising nearly 55% of the
state's public school population, were
transported daily on school busses. With
the 1970 extension of transportation to
inner-city children, the average daily
school bus population of North Carolina
this September will reach perhaps three-
fifths of all public school children. Those
eligible for transport are far more nu.
merous. The "anti-bussing law" has
been held unconstitutional.

2. Some 70.9% of these bussed chil-
dren are in the first eight grades. There
may be more first graders than chil-
dren of any other age riding school
busses.

8. The academic achievement tests
quoted in this and previous orders show
that the later desegregation is postponed
in this school district the greater the
academic penalties are for the black chil-
dren. By the sixth grade the perform.
ance gap is several grades wide. By
the eighth grade it may be four grades
'wide.

4. School bus transportation is safer
than any other form of transportation
for school children.

5. The defendants have come forward
with no program nor intelligible descrip-
tion of "compensatory education," and
they advance no theory by'which segre-
gated schools can be made equal to un-
segregated schools.

6. In Charlotte-Mecklenburg approxi-
mately 28,300 children in grades one
through twelve (plus more than 700
kindergarten children, ages four and
five) ride some 280 school busses to
school every day. The school bus routes
for the four and five year olds vary from
seven miles to Lhirty-nine miles, one way.
The average one way bus route in the
system today is about an hour and fif-

318 F. Supp. 786, 794 (1970).
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teen minutes. Average daily bus travel
exceeds forty miles.

7. Approximately 5,000 children of all
ages rode public transportation (City
Coach Company) every day of the 1969-
70 school year at reduced fares, or 20f
a day (10f each trip).

9. There are only two adult male
drivers out of some two hundred and
eighty regular bus drivers who drove
school busses during the 1969-70 school
year, and only about seventeen adult
women who drove kindergarten school
busses during that year. The other 260-
plus drivers are boys and girls, 16, 17
and 18 years old.

10. There is no black residential area
in this school system which is so large
that the students can not be afforded
a desegregated education by reasonable
means. The additional length of travel
required to implement the best available
plans for desegregating the system is
less than the average distance of bus
transportation now being provided ele-
mentary children under existing bus
practices, and the travel times are less
than times required by existing bus
routes.

11. The offer of transportation to en-
courage "freedom of choice" is ineffec-
tual. It was expressly ordered by this
court on April 23, 1969, and put into ef-
fect by the defendants in the fall of
1969; and it has had no substantial
effect upon the exercise by black chil-
dren of freedom of choice to go to white
schools.

12. There Is no "intractable remnant
of segregation" in this school system.
No part of the system is cut off from
the rest of it, and there is no reasonable
way to decide what remnant shall bR
deemed intractable.

13. The regular bus routes are about
280 in number, including 17 bus routes
transporting four and five-year-old chil-
dren to child development centers (kin-
dergartens). \

14.**
in addition to the 280 0reg-

ular" busses, the Board's bus assets in-
clude at least thefollowing:

(I) Spare busses ............. 20

(ii) Activity busses (each driven less
than 1,000 miles a year) .... 20

'(iii) Used busses replaced by new
ones in 1969-70 ........... 30

(iv) New busses currently scheduled
for replacement purposes and ex-
pected to be delivered in near
future ................... 28

Total: 107

15. It only requires, at the most, 188
busses to implement the court ordered
plans for desegregation of all the high
schools, junior high schools, and ele-
mentary schools in the county

16. In addition' to this, the State
School Bus Transportation Department
informed the local defendants in early
1970 that there were 75 new busses
available to the local school system if
they wanted them, out of the 400 new
busses then held by the State.

*. *

318 F. Supp. 786, 795 (1970).
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25. The Board's opinion evidence, In.
eluding numerous exhibits, on numbers
of pupils to be transported and num-
bers of extra busses required (52 for
the entire system, 298 for elementary,
schools) can not be taken seriously. The
pupil count was made by counting all
pupils in each zone who live more than
a mile and a quarter (not a mile and a
half) from each school, and (with some
minor but unspecified adjustments)
treating all of these children as requir-
ing transportation. This method fails to

318 FSupp,

The court's previous findings on these
items are re-affirmed. Maximum num-
bers of pupils to be transported and ad.
ditional busses needed, even if Sparrow
v. Gill were not in the picture, remain:

Senior Nigh
Junior High
Elementary

NO.
Pupils
1,500'
2,500
9,800

18,800

No.
Busses

20
28
90

188

account for several factors such as (1)
the 7% who are absent every day; (2)
the pupils now riding City Coach busses;
(8) the pupils now already receiving
school bus transport; (4) those who go
to school in private vehicles.

Moreover, by cutting the "walking dis-
tance" from the statutory figure of 1%
miles to 1 miles, the Board method
reduces by 40% (from over seven square
miles to Just over five square miles)
the area of the walking zone and thereby
sharply increases those eligible for bust'uur96 (2970)

(Board witnesses after refining lines
and making actual pupil assignments now
say that the number of senior high
pupils requiring transportation is 1.815

-and the number of Junior high pupils
requiring transportation is 2 86.)

26, AD plans which desegregate al
the schools will require transporting ap-
proximately the same number of children.
In overall cost, I a zone pupil assign.
ment-method is adopted, the minority
Board plan may be a little cheaper than
the Finger plan.

*4*

28. North Carolina, whose biennial
1969-71 budget is $3,590,902,14.00, reg-
ularly has a biennial surplus of many
millions of dollars.

29. The annual cost of pupil trans-
portation is approximately $20 a year per

pupil; the state pays It all, except for
certain minor local administrative coats,
and the original purchase of the first
bus for a route; thereafter, the state
replaces the bus periodically. Earlier
findinseUhat the cost was $40 per pupil
per year were in error.
*See 300 F. Supp. 1370.

4* *

31. The $66,000,000 school budget
amounts to about $3,667 a day for a
180-day school year. If the county even-
tually has to buy as many as 120 new
busses, their cos, at 6,0 each, would
be $60,000, which is less than the cost
($788,000) of two days of school opera.
tion.

82. Age of chidres has apparently
never prevented their school bus trans. -
portatlon. There are, of course, more
children between kfndergarteni and the
ixth grade than there are In the higher

grades when the dropout rate Increases.
and more elementary children Including

318 F.SupP

first traders, receive transportation than
do high schoolers.

The longest bus routes in the entire
county ar the routes by which four and
five-year-old kindergarten children are
transported to child development centers
(see Principals' Monthly Bus Report, De.-
fendants' Exhibit 63). The Pineville
Child Development Center has ono bus,
No. 29?, which travels over 9 miles a
day on one round trip with four and
five-year.old children. Another such
trip is over 70 miles a day. The David-
son Child Development Center has five

. 786, 797 (1970)
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318 FEDERAL SUPPLEMENT798
busses which travel from 48 to 60 miles
a day on one round trip with five-year-
old children. The Bain Elementary
School has a bus route, No. 115, which
travels over 61 miles on one round trip
each day, requiring two hours in the
morning and two hours in the afternoon
with elementary children. Routes to nu-
merous elementary schools are very long
in miles and time. The more than 10,-
000 children in grades one through six
who have been riding school busses all
these years and who now ride at an
average travel time of an hour and a
quarter each way are not shown to have
had their education damaged by the ex-
perience.

Educationally it appears unreasonable
to postpone desegregation of small child.
dren until later grades. The only con-
crete evidence of an educational nature
in the whole hearing which rose above
the level of opinion is the Stanford
Achievement Tests which show that the
performance gap, which is ordinarily.
noticeable In the first grade, has become
several grades wide by the time the
segregated black child reaeq the' sixth
trade. The lasting effects U segrega-
tion are minimized if it is eliminated at
aneary age. (Emphasis added. )

787. Traffic problem.--The county
has over 160,000 passenger vehicles and
nearly 80,000 trucks registered In It It
is estimated that the total number of
automobile trips in the county daily oth-
er than truck trips is over 869,000.
Traffic Is heavy In most parts of the
county. Since the so-called "croes-bu-
Ing" of the Finger plan or the minority
plan will not contemplate pick up and
discharge of'pupils In the central busi-
ness area, the busses added by the
Finger plan or the minority Board plan
will provide very little interference with
normal flow of traffic. School busses

"There was a table set out under a tree
in front of the house., and the March Hare
and the Hatter were having tea at it
* * 0. The table was a lare One, but
the three were all crowded together at
awCornerefit. I eroomI Noroomr

are no wider than other busses (the law
requires that this be so); they already
use all the major streets and traffic
arteries in the county and city every
school morning of the year. There is no
evidence to show that adding 138 school
busses to the volume of existing traffic
will provide any such impediment as
should be measured against the constitu.
tional rights of children. It would also
appear that a school bus transporting
40 to 75 children should reduce traffic
problems by cutting down on the number
of automobiles that parents might other-
wise be driving over the same roads.

34. The schools already operate on
staggered schedules. Today, the opening
.and closing of schools and the class hours
of school bus drivers are adjusted to
serve the practical requirements of trans.
portation. Plaintiffs' Exhibit 12 shows
that the elementary schools already op-
erate on a staggered opening and closing
schedule. Some open at 8:00; some at
8:05; some at 8:10; some at 8:15;
some at 8:25 and some ai 8:30. and 8:45
in the morning, and the schools close for
grades one and two at hours Including
1:30; 1:35; 2:00; 2:15; 2:80; 2:45;
3:00; 3:05 and 3:10. The court finds
that staggered opening and closing hours
for elementary schools, and arrangement
of class schedules of bus drivers for late
arrival and early departure are facts of
life which will not be eliminated by
desegregation of the schools.

35. The defendants have plenty of
money, plenty of know-how, plenty of
busses on hand or available upon request,
and plenty of capacity to implement the
court ordered plan or the minority plan
or any combination of the various plans.
Their contentions to the contrary, and
their five million dollar "estimates,"
when heard against the actual facts, bor-
der on fantasy! *

they cried out when they saw AUce eon-
ing. There's plenty of room 1" mid Aice
indlgnantJy and she sat down in a large
arm-chair at one end of the table." (Lew-
Is Carroll, Alice's Advenmree in Woder-
1eai.
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5. TEACHERS WILL ACCEPT DESEGREGATED SCHOOLS.--Desegre-

gation of faculties was accomplished in two years, painlessly

Und without any "flight" of white teachers from the schools.

No doubt some white teachers did leave the school system;

teachers do, every year. But to this day I have never

received any evidence or information as to the name of a

particular white teacher who resigned rather than teach

black pupils!

6, "RACIAL BALANCE IS QI .THE
The so-called "Bussing" order of February
267-69, read as follows:

The order which follows is not based
upon any requirement of "racal hal-
Ance" The School Board, after four
opportunities and nearly ten months of
time, have failed to submit a lawful plan
(one which dengregates all the schools)..
This default on their part leaves the
court in the position of being forced to
prepare or choose a lawful plan. The
fairest way the court knows to deal with
this situation was stated clearly in the
December 1, 1969 order, as follows:

5, 1970 (311 F. Supp. 265, at

"In default of any such plan from
the school board, the court will start
with the thought, originally advanced
in the order of April 2 , that efforts
should be made to reach a 1-29 ratio
in the various schools so that there
will be no basis for contending that
one school Is racially different from
the others, but to understand that var-
iations from that norm may be un-
avoidable."

Then, in 318 F. Supp. 786, 792 (August 3, 1970), it is further pointed out.

ORacia basee is not re-
quired by this court. - The November
T. IM order exzprea contemplated
wide variation In permissible school pop-
ulation; and the February 5, 1970 order
approved plans for the Ms with pupil
popilations varying from 3% at Rain
Elementary to 41% at Cornalus. This
Is not racial bala but racial diversity.
The purpose Is not some fictitious .'miz,
but the compliance of this school system
with the Constitution by eliminating the
racial caatrsisOf ito schools.

"Binsfig s sI en irreesui
is -- Until the end of the 1969-70
school year. state law and regulation
authored bus transportation for almost
all public school children who lived more
than 1% miles from the shool to
which they were assigned. The excluded
few were those lnner-clty ehldren who
bot lived and attended school within
the old (pre-1957) city limits.

It an Inner-city child was assigned to
a suburban or a rural school, or If a
rural or suburban child was &aned to
an Inner-eity, shool, be me entitled to
but tranport.

Under O regulations, virtually all
the thldre covered by the court order
of Februarr 6, 1970, we entitled to
bus transport u ter hen ,is, stte
regulations ewn it the ente of 9hi
ro W W ,Mt..in ,. feaporet(OL

In Sparrow v. Gl D.C. 304 F.Supp.
86 (196), a three-judgeofederal court
border an end to the discriminaton

against the finer-city children (and
thereby in effect ordered bus transport
for those children) by requiring the
schoo authorities to discontinue trans.
port for suburban children unless they
also offered it to Inner-city children.

The state authorities have announced
Intention end promulgated rules to comi.
ply with this decision by providing tns
port on the usual basis for a city cdi
dren who live over 1% miles from school.

The local School Board. In Its last plan
for partial eementarY desegregation,
stated that

"TransportAtloa will be provided to
and from school for all studemta who
are entitled thereto under tate law
and applicable rules and regulators
promulgated by the State."

(Without such transportation em the
Board's own plan would have let chil-
dren In numbers they estimate at nearly
5,000, assigned to schools too far away to
readL)

In view of the above facts. every child
assigned to any school over 13A tales
from Ms e~I entildt u n
portatice In Worth Carolna (Bfphasis added.)

The Lane is no. "Shall we bud chit.
drenr" but "Shall we WUMO uspor!
tation already, avallahle' (Emphasis added.)

In Griffin v. Prince Edward Co*t,
SU.L 218, 84 S.CL IM (1084), the

Supreme Court held that a county mc
he required to reereate an entire publie
school Stem rather than kep it dood
to avoid doexetlmo. Th asme prsia
ph woud ss to apply bers.
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7. FREEDOM OF CHOICE IS IN PRACTICE A TOOL OF SEGRE-

GATION.--"Freedom of choice" was a device to prserve segre-

gation; it did not aid in eliminating segregation.

"Freedom of choice" to pick a school--has never
been a right of North Carolina public school students.
It has been a courtesy offered in recent years by
some school boards, and its chief effect has been to
preserve segregation.

Supplemental memorandum of March 21, 1970, pages 1-2.

FREEDOM OF CHOICE
Freedom of choice has tended to per-

petuate segregation by allowing children
to get- out of schools where their race
would be in a minority. The essential
failure of the Board's 1069 pupil plan
was in good measure due to freedom of
choice

As the -court recalls the evidence, it
shows that no white students have ever
chosm to attend any of the "black"
Schools.

[2] Freedom of choice does not make
a segregated school system lawful. As
the Supreme Court said in Green v.
County School Board of New Kent Coun-
ty, 391 U.S. 430. 88 S.CL 1689. 20 LEd.
2d 716 (1968):

of * * * If there are reasonably
available other ways, -such for illus-
tration as zoning, promising speedier
and more effective conversion to a uni-
tary, nonracial school system, 'freedom
of choice' must be held unacceptable."
Redrawing attendance lines is not like-

ly to accomplish anything stable toward
obeying the constitutional mandate as
long as freedom of choice or freedom
of transfer is retained. The operation of
these schools for the foreseeable future
should not include freedom of choice or
transfer except to the extent that it re-
dudes segregation, although of course
the Board under its statutory power of
assignment can assign any pupil to any
school for any lawful reason.

1299, 1304 (1969).306 F.Supp.
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The system of as-
signing pupils by "neighborhoods," with
"freedom of choice" for both pupils and
faculty, superimposed on ah urban popu-
lation pattern where Negro residents
have become concentrated almost entirely
in one quadrant of a city of 270,000,
is racially discriminatory. This discrim-
ination discourages Initiative and makes
quality education impossible, The qual-

300 F.Supp. 1358, 1360 (1969).

"Freedm .1folie is not a sacred
tinn"u; it is only a "MMtn ti
comsttutimomiU rewired .x.d-t
abolition of the system o segr.ga-
ion and its efete. If the means
prove effective, it is acceptable but
if it fails to undo segregation, other
means must be used to achieve this
end. The school officials have the
continuing duty to take whatever C-
tion may be necessary to create a
'Unitary. nonracial system!'" Bow-
man 1. County School Board [of
Charles City County] 882 F.2826,
888 (CA. 4th Cir. 1967) (concur-
ring opinion).

* * * Although the general x-
perlence under 'freedom of choice' to
date has been such as to indicate its
ineffectiveness as a tool of desegrega-
tion, there may well be instances in
which-ft can serve as an effectve de-
vice. Where It offers real promise of
aiding a desegregation program to ed-

300 F.Supp. 1358, 1363 (1969).

Freedom of transfer increases
rather than decreasssegregation. The
wool superintendent testified that
there would be, net, more than 1,200 ad-
ditional white students going to predom-
inanty black schools if freedom of
transfer wer abolished. The use of a
freetrnsfer provison is a decision for
the board; It may make desegregation

30) F.Supp. 1358, 1384 (1969).

ity of public education should not depend
on the economic or racial cident of
the neighborhood in which a child's pr,
cents have chosen to live-or find they
must live-nor on the color of his skin.
The neighborhood school concept never
Prveumted statutory racial segregation;
it may not now be validly used to per-
pebuae segregation.

fectuate conversion of a state-imposed
dual system to a unitary, nonracial
system there might be no objection to
'allowing such a device to prove itself
In operation. On the other hand, if
there are reasonably available other
ways, such for Illustration as zoning,
promising speedier and more effective
conversion to a unitary, nonracial
school system, 'freedom of choice' must
be held unacceptable."

The Board must be required
to formulate a new plan and, in light
of other courses which appear open
to the Board, such as zoning, fashion
steps which-promise realistically to
convert promptly to a system without
a 'white' school and a 'Negro' school,
but just whools."
(All emphasis added except for the
word "required" in the first quoted
paragraph and the word 'now" in
the fifth quoted paragph.)

more palatable to the community at
large; it is not, per a, if the schools
ar desegregated, unconstatutionaL
Nevertheless, d segregd" of ScA0ol is
.omst~si'g-that)mato be ga~mpii~hed
ie dep s of freed* of trlvufi.
This is a fact which because of the com-
pleity of the statistic has only become
clea to the ourmt sine the previous or-
der was imed.
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8. THE USE OF "BUSSING," OF CONSTRUCTION, LOCATION AND

SIZE OF SCHOOLS, THE LOCATION OF MOBILE CLASSROOM UNITS, AND

THE CLOSING OF SCHOOLS AND THE REASSIGNMENT OF PUPILS HAVE

BEEN TOOLS OF SEGREGATION AND DISCRIMINATION RATHER THAN OF

DESEGREGATION AND EQUAL OPPORTUNITY.--

CONSTRUCTION, LOCATION
AND CLOSING OF SCHOOL BUILDINGS
CONTINUE TO PROMOTE SEGREGA-
TION.

On April 28, 16, It was -ound as a fact
that the schools were still largely segregat-
ed, 800 F.Supp. 1858 1867. Most children
attended all-white or all-black schools.
Second Ward was the only black high school
n the center of the urban area. A bond
issue had been passed and the School Board
bad money and plans to replace Second
Ward with a Metropolitan High School, a
specialty magnett" school Second Ward
had a good central location, easily accessible
ta both blacks and white, and an Ideal spot
for a high school to make desegregation of
high schools easy. Shortly after desegregs-
tion was ordered on April 28, 1969, the
School Board cancelled its plans for Metro-
politan High School, 80 F.Supp. 1881,1888.
It was never built. This action has compli-
cated and tremendously increased the cost
and inconvenience of all subsequent activity
to desegregate high school

In the summer of 1969 a school-closing
desegregation plan was proposed by the
Board. Its principal feature was the dos-
Ing of seven all-black inner-city schools and
the reassignment of the children to white
schools. This plan was approved reluctant-

'ly, despite its excessive burdens on black
children, because it appeared to promise
better edumtion for 4,245 black children,
806 F.Supp. 129L It largely failed to ao-
complish this purpose. The sad results of
ht maneuver are described in 806 F.Sup

9 1802; It tnsfe"d to "white"
schools only 1,815 instead of the promised
4,5 black pupils.

The court also ordered a report on all
proposed Whool omtruction projects and
directed the Board W" retain all ladit
owned In the md-ct area.

On December 1, 1969, the court disap-
proved the Board's report on construction
projects and disapproved generally the de-
segregation plan then proposed. One of the
grounds was that the Board Inteuded to
continue to keep 100% black all of the seven
all-black elementary schools then remaining
in the system, 806 F. Supp. 1299, 18=.

After the Supreme Court had ordered
into effect the court's degrqgation plan of
February 5, 1M0, the School Board pro.
posed a "feeder" plan which, among other
things, called for the elimination of two
black inner-cty schools (Double Oaks Ele-
mentary and Northwest Junior High), and
the reduction of West Charlotte High, the
only remaining formerly black high school,
to about 60% of capacity. On Juts 22, 1971,
the court found the plan to be character-e
by the "ahandon[ment of] property i.
wholesale fashion to pwerme discrimina-
tion." 828 F.Supp. 1846, 1 The plan
was disapproved as "egressve and unsta-
ble in nature and results, 828 F.Supp. 13K
1860.

A week later. on June 29, 1971, the court
reviewed a further proposed revision for
the 1971-72 school year, which largely re-
stored West Charlotte High School and
Northwest Junior High, but again proposed
the closing of (formerly black) Double Oaks
Elementary, on the alleged ground that the
school was inaccessible because of Its loca-
tion in a cul.de-eac The court, howevr,
found that Ifact the Board owned a r*,ht
of way, at the time passable, which with a
small amount of Improvement would solve
the acorn problems, 828 F.Supp. 1846 .
It appeared that an underlying concern of
the Board was that "whit. flight" woud
prevent desegregation of this imnerwct
school, a rationale which the Supreme Court
in Monoe . Commissions, 891 U.S. 450,
459, 88 S.Ct 1700, 2DT.Ed 2d 788 (1I8)
had held to he Inadequate to overcome con-
stitutional obligation, 8 .upp, at 185

On October2, 19M the c t reviewed
the School Board's recent actions and noted

-p
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that decisions about facilities were havi
an adverse impact on compliance with tl
Board'a constitutional obligations in the p
pil assignment area:

"In addition, several highly specific o
Social actions of the school board itse

kince the April 11 decision of the Si
preme Court have added new offid
pressures which tend to restore segreg
tion in certain scho61L These are t
construction program (use and location 4
mobile units); the under-population az

proposedd closing of formerly blas
schools; and several recent decisloz
about pupil assignments and transfer
The current plan contempltes use of 2
mobile units. Theme units, in the mali
are located or scheduled for location i
suburban acos remote from- the blac
community. Simultaneously, the fornm
ly Mac schols, with few exceptions, ar
being operated at considerably less tha
capacity.

U4 F.upp6A m,
In June 1978,the question of the location

and use of chool facilities was raised agai
this time In the bontext of proposed plan
for the 197-74 school year. The court
aprovd in large measure the Board's pro
posal, whih for the first time, substantial
ly breached the insularity of southeast
Me-Iehra from the burdens accompany
jog deegregation However, it pointed ou
several *sIS of -continuing diacuimina
tio." One of those signs was the apparent
ctinuation of the attack on the vitality a
West Charlotte High School, a modern hui
famerly l-blak school The poposa
plan called for a dramatlo Inoase In facU
time at the otlyn white schools through
the huremd use of mobile classrooms
while again reduce the assignments o
pupls to Wet Charwoe and other inne
dt and ncwth w schools. The cous
found the continuing effort to keep wa
Charlote under ap t resulted fmom iti
identi as a "bladc sool and from pre*
sure to dmtedoschool as soon astheclow
would permit No substantial education
or mInsttive reason was advanced tc
mnpg ot the Boan's position. 862 ?.Supp.
2.4L The mart summed up h esp

Martin v. charV tM enb Bd. o1
W.D. N C. 1979) .

Ng frog' problem" which resulted from a com-
he bination of facility location and attendance
u- line-drawing called the "feeder plan":

The pupil assignment plan
f has a fundamental, built-in impediment,
f which makes all desegregation efforts.
- more difficult and inconvenient than
d need be. This is the ceation. as the first

" step in desegregation, mostly within the
I near reaches of the soth and east part of

the district, of walk-In schools, before
id dealing with problems of desegregating
k outlying schools. These walk-in schools
's tend to absorb the lack students who
L live in the central and south parts of the

city. Desegregation of east and south-
east white schools and northwest black

Lt schools can than be acompld only by
a 'e% frog' operation, transporting chl-
dren long dWnc aco the center of
the city, instead of shorter distances
along radii into and out of the center of
the city."

862 F.Supp. at 16 (emphasis in original).
o, The 1974 joint proposal of the School
a Board and the ClUsens Advisory Group
t (CAG) was dated July 9. 1974, filed for
Approval July 10.194, and approved by the

c court July 80, 1974. It contains the follow-
t lng "Basi Guideline" to govern future deci-
- sion Madng on school facilities:
t "XI. uture ste Slecti: Sdl
P planning is not to be predicated oan
t populton gwth trends Alone con-
Isideration is to be given to the influ-
t sone new building can be toward

simplifIcatuon of an Integrated pupil
S adSnpmet plan. Buftdqp am tobe

built where they ma reay smv
both mcM
"When ti is being given.

to the closing af any school, or Its con-
version to other program. the impac
of such action on an Integrated school

* system should be taken int- account.
27W Closing or mWuonO shoul A
Jeps cise the iamueted otutw of the

Shool Boarda hbit 1 t at 4 (emplmbah
. dded4

On July 11, 1M the court removed
Swann from the active docket, while retain-
Ing jurdctkon and noted: "Though con-
tinuing problem remain as hangovers
from u active defend-
ants ae actively and Intelligently addres-
ing the" problem without intervene.
tim." DC., 67 P.R.D. 64, 649.

I Ed., 475 F. SUpp. 1318, at 1329-31
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THE EFFECT THAT CHOICE OF SCHOOL LOCATION HAS UPON THE

NECESSITY FOR "BUSSING" IS ILLUSTRATED BY THE SIX NEWEST HIGH

SCHOOLS AND TWO OF THE NEWEST JUNIOR HIGH SCHOOLS (SUPPLE-

MENTAL FINDINGS OF FACT, MARCH 21, 1970, PARAGRAPH 17):
The defendants submitted information on the number of children

who live within 1-1/2 miles of the schools which are to be desegre-
gated by zoning. This information shows that East Mecklenburg,

.Independence, North Mecklenburg, Olympic, South Mecklenburg and West
Mecklenburg high schools, and Quail Hollow and Alexander junior high
schools, with total student populations of 12,184, have in the
aggregate only 96 students who live within 1-1/2 'miles from the
schools. Some 12,088 then are eligible for transportation. These
same schools among them provide bus transportation for 5,349 stu-
dents. This information illustrates the importance of the bus
as one of the essential elements in the whole plan of operation
of the schools. It also shows the wide gap between those entitled
to transportation and those who actually claim it. There is no
black school in the system which depends very much upon the school
bus to get the children to school. The total number of children
transported in October, 1969, to schools identifiable as black
was 541 out of total population in those black schools of over
17,000. Black schools, including the new black schools, have been
located in black areas where busses would be unnecessary. Suburban
schools, including the newest ones, have been located far away
from black centers, and where they can not be reached by many
students without transportation.

9. MAGNET SCHOOLS PROMOTE DESEGREGATION ONLY IF THEY

ARE USED FOR THAT PURPOSE.--"Magnet" schools do not attract

children unless the children can get to those schools. The

only "magne-" school on the boards in Charlotte at the time

of the original 1969 Swann decision was the proposed centrally

located Megropolitan High School (referred to in Section 8

above). It was abandoned as soon as desegregation was ordered;

it would have made desegregation of the high schools easier!
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Miet vOutm High sckoo-4up-
p-t by impressive recommendations
from EAelhart, Eueihart & Legett,
educational consultants, the Board has
planned and has two million dollar' oan
hand to build Metropolitan High School
at or near the location of present Second
Ward High School. In addition to being
a school for conventional high school
work. It Is to be a'center for vocational
training and special courses in music,
the creative and perform niar'itnd h-
er special subjects not practical to offer
In af the high schools Second Ward is
now a 99%+ black school in the Brook-
lyn urban renewal area four or f1i
blocks south of the Court House and
City Hall The First Baptist Church and
the School Board Itself have buildings
underway an adjacent or nearby land.
This is near the geographical and traffic
center of the city and county, one-half a
mile from the central business district, a
few blocks from Central Piedmont Com-
munity College and within- easy travel
distance of most of the city. The loca-
tion and- proposed purposes appear Ideal.

Plaintiffs' attorneys object to Metro-
politan High School Some present school
patrons want the school built The School
Board has amonced a stoppage of work
on that school pending this decision.

All three groups may be pro- '

ceeding upon an erroneous assumption--
that the school If built will be a black
school because the pupil and faculty pop-
ulations will be governed by freedom of
transfer and school zones as presently
administered. That assumption should
no longer be entertained. Pupils for reg-
ular and vocational subjects can travel
or be transported to and from this areas,
in all directions, with greater ease than
is true of any other location In the coun-
ty. The nearest other high schools, Hard-
ing. West Charlotte, Garlnger, East and
Myers Park, form a hollow pentagon six
or seven miles on the side surrounding
Second Ward. It would We tragic to re-
frain from building a needed educational
facility simply upon the assumption that
It has to be an all-black school and there.
fore either ulawful or unattractive., The
School Board Is advised to make plans for
desegregation of this school along with
other schools in the system. With the
unrestricted statutory power to asig
pupils and provide transportation, the
only thing necessary to build Metropoll--
tan High School according to the dreams
of Its planners Is the decision to do so.

300 F.Supp. 1358, 1371 (1969).

10. PAIRING CLUSTERING AND GROUPING OF SCHOOLS ARE

OF LITTLE HELP IN DESEGREGATING SCHOOLS UNLESS THE CHILDREN

HAVE TRANSPORTATION TO GET TO THE ASSIGNED-SCHOOLS.

I1. THE BUS IS THE SAFEST WAY TO GET TO SCHOOL.--Upon

the basis of uncontradicted data furnished by the School

Board. and on the basis of statistics from the National

Safety Council, it was found as a fact that travel by

school bus is safer than walking or riding in private

vehicles, or any other form of transportation for school

children. (Eupplementary findings of fact 'of March 21,

1970.) See, also, 318 F.Supp. at 794.
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12. VIOLENCE WAS MINIMAL IN CHARLOTTE.--Desegregation

of the schools produced some "disruption" and some violence,

but no deaths and few if any permanently disabling injuries

and no major damage to property. The transition has been

amazingly peaceful and orderly.

13. STAGGERED HOURS AND THE "DAWN PATROL" WERE NOT

CREATED BY "BUSSING" ORDERS. THEY WERE THE ORDER OF THE

DAY LONG BEFORE SWANN.

34. The schools already operate on
staggered schedules. Today, the opening
and closing of schools and the class hours
of school bus drivers are adjusted to
serve the practical requirements of trans-
portation. Plaintiffs' Exhibit 12 shows
that the elementary schools already op-
erate on a staggered opening and closing
schedule. Some open at 8:00; some at
8:05; some at 8:10; some at 8:15;
some at 8:25 jnd some at 8:30 and 8:45
in the morning, and the schools close for
grades one ana two at hours Including
1:30; 1:35; 2:00; 2:15; 2:30; 2:45;
3:00; 3:05 and 3:10. The court finds
that staggered opening and closing hours
for elementary schools, and arrangement
of class schedules of bus drivers for late
arrival and early departure are facts of
life which wili not be eliminated by
desegregation of the schools.

318 F.Supp. 786, 798 (1970).

14. CHILDREN OF TENDER YEARS'HAD LONG BUS TRIPS EVEN

WHEN "BUSSING" WAS A TOOL OF SEGREGATION.--Tears have been

shed for children of "tender years" who now have to ride

busses. This practice did not start with Swann. Before

Swann when busses were used to preserve rather than eliminate

segregation, four and five-year-old children were already

riding busses on routes thirty-nine miles long (each way) to

public kindergartens in Hecklenburg County!
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6. In ChatlotteMecklenburg approxi.
mately 23.0 children in grades o
through twelve (plus more- than ?OOU
kindergarten children, ages four and
five) ride some 280 schoo busses to
school every day. The school bus routes
for the four and five ye olde vary from
seven miles to thirty-nine miles, me way.
The average me way bus route In the
system today is about an hour and fif-
teen minutes. Average daily bus travel

XIM a forty mideL

32. Aoi .1 eldrea has a4paMtly
never prevented their school bus trans-
portatlon. There are, of course, more
children between kindergarten and the
sixth grade than there are in the hither
grades when the dropout rate increases.
and more elementary children, including
first graders, receive transportation than
do high schoolera.

318 F. Supp. 786, 797 (1970).

318 F. Supp. 786, -794-5 (1970).

15. "NEIGHBORHOOD" IS NOT A BASIS FOR DENYING CON-

STITUTIONAL RIGHTS.--

The "Neighborhood Schoor Theory.
-Recently, the School Board has fol-
lowed what it calls the "neighborhood
school" theory. Efforts have been made
to locate elementary schools in neighbor-
hoods, within walking distance of chIl-

- dren. The theory has been cited to ac-
count for location and population of Jun-
ior and senior high schools also.

"Neighborhood" In Charlotte tends to
be a group of homes generally similar in
race and Income. Location of scl~ools In
Charlotte has followed the local pattern
of residential development. including its
do facto patterns of segregation. With a
few significant exceptions, such as Olym-
pic High School-- (about % black) and
Randolph Road Junior High School (28%
black), the schools which have Sien built
recently have been black or almost com-
pletely black, or white or almost com-
pletely white, and this probability was
apparent and predictable when the
schools were built. Specific instances In-
clude Albemarle Road Elementary
(99%+ white); Beverly Woods' (100%
white); Bruns Avenue ("%+ black);
Hidden Valley (100% white); Olde
Providenm (98% white); Westerly Rills
(100% white); Albemarle Road Junior
lugh ("3% white).

Today people drive as muh u forty
or fifty miles to work; five or ten miles
to church; several hours to football
games; al over the county for cvic af-
fairs of various types. The automobile
has exploded the old-fashioned neighbor-
hood. Parents with children of all ages
may be members of two or three separate

and widely scattered school "communi-
ties." Putting a shool in a particular
location is the active force which creates
a temporary community of interest
among those who at the moment have
children in that school. The parents'
community with the school ordinarily
ends the day the youngest child grad.
ate

If this court were writing the philos-
--ophy of education, he would suggest that
educators should concentrate on planning
schools as educational institutions rather
than as ,neighborhood proprietorships.
The neighborhood school concept may
well be Invalid for school administrative
purposes even without regard for racial
problems. The Charlotte-Mecklenburg
School Board today, for example, is trans.
porting 23,000 students on school busss
First graders may be the largest group
so 'transported. If a first grader livqs
far enough from school to ride a bus, the
school Is not part of his neighborhood.

When racial segregation was re
quired by law, nobody evoked the neigh-
borhood school theory to permit black
children to attend white schools close to
wher-Sey lived. The values of the the-
ory somehow were not recognized before
1966. It was repudiated by the 1956
North Carolina General Assembly and
still stands repudiated in the Pupil As-
signment Act of 1955.58, which Is quoted
above. The neighborhood school theory
has no standing to override the Constltu-
tion.

1358. 1369 (1969).300 F. Supp.
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16. NOT ALL SCHOOL CASES ARE ALIKE.--Each school case

should be treated on its own merits; a "national" approach

which denies equal protection of laws by prohibiting a par-

ticular remedy would not seem to help the situation.

This a local aee in a Lcal o rt
--a lawsuit-4o test the constitutional
rights of local people.-The principleu
which outlaw racial discrimination in
public schools certainly are.of nationwide
application, but the facts and results may
vary from case to case. This is a local
suit involving actions of the State of
North Carolina and its local governments
and agencies. The facts about the de-
velopment of black Charlotte may not be
the facts of the development of black
Chicago or black Denver or New York
or Balthore. Some other court will
have to pLs on that problem. The de-
cision of tle case involves local history.
local statutes, local .geography, local
demography, local state history Including
half a century of bus transportation,
local zoning, local school boards.-In oth-
er words, local and individual merited.

This court has not ruled, and does
not rule that "racial balance" is required

318 F.Supp.

under the Constitution; nor that all
black schools in all cities are unlawful;
nor that all school boards must bus chil-
dren or violate the Constitution; s.
that the particular order entered in this
au would be correct in other ciroes-
stanices not before this court.

The orders of this court have been
confined to the only area they can prop-
erly embrace, and that is the ,7ghts of
the particular parties represented in this
case, on the particular facts and history
of this cawe.

E. The issue is not the validity of a
"system," but the rights of individual
people.-If the rights of citizens are
Infringed by the system, the infringe-
ment is not-ekcused because in the ab-
stract the. system may appear valid.
"Separate but equal" for a long time was
thought to be a valid system but when
it was finally admitted that Individual
rights were denied by the valid system,
the system gave way to the rights of
Individuals.

786, 793 (1970).

17. TEMPORARY MAJORITIES ARE NOT ALWAYS RIGHT.--

The Issue Is One Of Constitutional
Laos.-Not Politics.-At the hearings
the defendants offered public opinion
polls and testimony that parents don't
like -bussing," and that this attitude
produces an adverse educational effect
upon the minds of the children. The
court has excluded such evidence, and
must continue to proceed unaffected, if
possible, by this and other types of polft-
1.1 pressure and public opinion.

This is not out of disregard for the
opinions of neighbors. A judge would
ordinarily like to decide cases to suit
his neighbors. Furthermore, as first
suggested on August 15,.-1969, it may
well be that if the people of the commu-
nity understood the facts, as the court
has been required to learn and under-
stand them, they would reach about the
same conclusions the court has reached.

To yield to public elamor,, how-
ever,'1* to corrupt tw judicial process
and to turn the effetive operation of

courts over to political activism and to
the temporary local opinion makers.
This a court must not do. -

In the long run, it is true, a majority
of the people will have their way. The
majority must be a majority of the perti.
nent voting group. As our slave-owning
grandfathers of the South learned in
1865. the pertinent voting group on con-
stitutional matters Includes the people
and their elected representative from
the nation at. large, not Just the South,
and not Just Mecklenburg County. Meth-
ods exist to aniid the Constitution. If
the Constitution is amended or the high-
er courts rule so as to allow continued
segregation In the -local public schools.
this court will have to be governed by
such amendment 6r decisions. Inthe
meanwhile, the duty of this and other
courts is to seek to follow the Constitu-
tion in the light-of the existing rungs
of the Supreme Court, and under the
belief that the constitutional rights of
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people should not be swept away by
temporary local or national public opin-
$on or political manipulation.

Civil right are seldom threatened ez-
capt by majorities. One whose actions
reflect accepted local opinion seldom
needs to call upon the Constitution, It
Is aiomatic that persons claiming con-
stitutional protection are often, for the
time being, out of phase with the ac-
cepted rightw thinking of their local
community. Ifn such
courts look to public opinion or to politi-
cal intervention by any other branch of
the government Instead of to the more
stable bulwarks of the Constitution Its

we lose our government of laws and are
back to the government of man, un-
fettered by law, which our forefathers
sought to avoid.

Lord Edward Coke, Chief Justice of
the Court of Common Pleas of England.
may have summed it up when In 1616 he
wrote, responding to a peremptory de-"
mand from the Ings attorney general
that he must deny the Kins request
because under his oath his obligation
was that he

e * shall not delay any person
of common right for the letters of
the King or of any person nor for any
other cause * 0 on '

318 F.Supp. 786, 793-4 (1970).

III.

A BRIEF REPORT ON DESEGREGATED

CHARLOTTE-MECKLENBURG TODAY.

Attached (Exhibit I) is a copy of a report made last

month by Jay M. Robinson, Superintendent of the Charlotte-

Mecklenburg Schools, to the House Committee which is con-

sidering this same problem. Hr. Robinson, a talented-and

able administrator, expresses the firm view that the schools

in Charlotte-Mecklenburg are getting along well, and that

"In large measure we have put racial strife and bigotry

behind us and are concentrating on improving the .quality of

education for all our students."

It is apparent from his report and from other data that

(a) About two-thirds of the 73,000 students ride
school busses every day.

(b) About 12,000 are considered as being trans-
ported to maintain desegregation.

(c) No significant student disruptions have
occurred in any schools in the last six years.

(d) There has been little change in the number of
Mecklenburg County students attending non-public
schools in the county in the last five years.
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(e) Numerous methods in addition to bussing are
used to maintain school desegregation. These include
pairings, groupings, satellite areas and gerrymandering
(re-zoning of attendance areas). (Opening and closing
schools, use of mobile units and other methods have
previously been noted.)

(f,. "Our students' test scores, rank well above
national averages in all categories tested. The past
two yearn is the only time our test scores have been
above national averages since we began using stan-
dardized testing in 1967." '

Several charts (Exhibits A through H) are attached

showing progress which has been made in the achievement of

students in the Charlotte-Mecklenburg system. During a

decade when test scores across the nation have been falling,

Charlotte-Mecklenburg achievement test scores are rising.

For example, black iixth graders who were reading at third_

and fourth grade levels in 1968 are now reading at almost

sixth grade level across the b-ard, and sixth grade black

math students are now performing computations at seventh

grade level.

The overall eost of transportation (of which one-fourth

or less may be for purpose of desegregation) has gone up

from a little over 37. of the school budget in 1970 to 3.777.

in 1980-81. The transportation system is much more tailor-

made and specialized than it was in 1970. It would still

appear that the annual cost of bussing for desegregation,

just as in 1970, is still less than 1% of the cost of school

operation, and less than the cost of operating the schools

for two days.

As to student enrollment and "white flight",-- chart H

is unlightifallg it shows that with the rise and fall of the

birth rate the overall school population of the county has

fluctuated. but that after 1975 there has been no significant

increase in the numbers of local children attending private

schools and no great change in black-white proportions-of

students in public schools.

82-289 0-82-86
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CONCLUSION

1. "Bussing" is working in Charlotte-Mecklenburg.

2. Bussing is often an indispensable part of the

remedy for unconstitutionally segregated schools.

-3. Choice of remedies by a court of equity for

constitutional violation is an ad hoc, local, individual

matter, varying with the facts of each case.

4. I hope the information in this paper will aid in

the Senate's consideration of the propriety and the consti-

tutionality of any statute which, if constitutional rights

are violated, would prevent or limit the use by a court of

justice of available remedies.

JaeslB submitted.

James B. McMillan -

October 16. 1981
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READING COMPREHENSION
Grades 3 and 6

196911970 -1971 1972 1973
Grade
Equi va tent

7.0

*PupiI Assessment
September 1981 Code: 3rd Grade - tNational Norn 3.7

6th Grade National Nom 6.7

Chart A
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MATH COMPUTATION

Grades 3 and 6
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September 1981
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1974 1975 11976

(6.4)
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(3.4)
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CHARLOTTE-Z:ECIZLE:;bURG SCHOOLS

" TST
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U /79
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*The first Califcrnia AL;;ieveruent Tests were administered during the 1977/78 school year.
*~Tu. national average grade equivalents are 3.7, 6.7 and
resectively.

*-*T1 national average percentile is 50.
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Chart D

ACflliViZ 1NIT TIZSI OR) . U J vAi:: RQLT3

C&iLOTTLI-t;-CKXLL;.zURG SCIK)OLS
TI PJC (RADE

Thu Jational Averaje Grade Lquivalant is 3.7.

*SAT rsfurs to te Stanuard Achiovemnt Test.

**CAT reL rs to tie California Achievwinot T.st.
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SCHOOrS
1980 ACHIEV3ENT TEST RESLTS

Grades 3, 6, 9

Radeng
Grade Eauivalant

Third Grade
This
s Ntion State

~WO 9.j9.
Percentile Rank -- 4 2 51 .i6 50 0 . 52 50 48
Mathematics

Grade Ecuivalent .0 3.7- 3.9, 7.4 6.7 6.9 1 .- 9"7 9.4
Percentile Rank 61 50 56 62 50 54 25 50 48
Language

Grace Eauivalent 4.3 3.7 4.1 8.0 6.7 7.4 10.5 9.7 10.0
Percentile Rank 63 5 60 64 50 50 57 50 52

Spelling

Grade EgLuvalent 4.3 3-y .2 .8.5 6.7 8.5 N/A N/A N/A

Percentile Rank 63 5D 61 61 50 60 60506

Total BatterZ

Grade Eouivalent 3. 3.7 3.8 6 67 6.9 10.0 9.7 9.S

Percentile Rank 60 55 60 50 55 50, q .o

This
Sixth Grade

Nation State
This

Nation State

t aPercent.4es are derived from distributions of idvidual scores rather than distributions of group averages.

I

Chart E

C,'



Chart F

PRESCRITIV READING AD DIAGNOSTIC M.ATH IVENTORIES

CHARLOTTE-MECKLENBURG SCHOOLS

GRADE EQUIVALEtT** PERCENTILE***
TEST READING MATH, READI::G MATII

GRADE YEAR± U W TOTAL W TOTAL B W' I TOTAL B W TOTAL

77/78 1.5 1.9 1.8 1.7 2.3 2.1 35 67 54 54 82 73

78/79 1.6 2.1 1.8 2.0 2.5 2.3 42 74 61 69 90 83

79/80 1.6 2.0. 1.8 1.9. 2.4 2.2 42 70 59 65 87 80

80/81 1.6 2.1 1.8 2.1 2.5 2.3 45 73 61 71 90 84

77/78 2.2 3.3 2.9 2.5 3.4 3.2 34 67 55 39 78 65

78/79 2.4 3.5 3.0 2.9 3.6 3.4 39 71 59 55 87 77
2.t

79/80 2.4 3.6 3.1 3.0 3.6 3.4 40 75 61 60 87 78

60/81 2.6 3.u 3.4 3.3 3.7 3.5 48 81 69 69 91 84

*The first inventories were aia.;inistered during the 1977/78 school year.

**T1e national average grade elkluivalents are 1.7 and 2.7 for the first and second grades resnectlvely.

***The national averace percentile is 50.

Note: "B" refers to Llack student inventor, results and "W", refers to white student inventory' resulted.



Chart G

LEVELS ESTIMATED FROM READING AND MA KATICS CRITERION- CED TESTSMFO FIRST AND SECOND GRADE STUDENTS IN THE
-4EMaO URG SCHOOL SYSTEM, IN THE NATION, AND IN THE STATE

1980
First Grade

Grade Equivalent

This

Percentile Rank 9 52in 54 61 so 6C-~.

Mathematics

Grade Euvalent 2,2 1,? 2.2 3.4 7 .31

Percentile Rank 80 5 77 78- *

Nation State

Second Grade

This
Nation State

Pupil Assessment
July 1980

ACH

1 0
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Chart H

ZJTUUI.IJT NjJJf::i

CilJtLOTI E-I*ILC;, L;'I3tIRO :;C 71!UOLS
1966/67 through 1980/31

TOTAL
76,889
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7Z. 'tqo

28%

2C?.
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30.

3 1
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35?'

363

36%

37:;

37%

38-'

3 cia.o'

2. q

3 oo

7 oo
-/c oo

See

*In 1969 the schools' consultant, baied on then current information,
predicted a 1974-75 onrollront of 91,000.
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79/80

80/01
so -1'7
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STATEMENT TO UNITED STATES HOUSE OF REPRESENTATIVES
JUDICIARY COMMITTEE

by

Jay M. Robinson

The Charlotte-Mecklenburg School System is the 30th largest

system in the United States with 73,000 students in grades K-12.

Of the students 61 percent are white and 39 percent are black.

The school system has 105 schools, 74 elementary, 21 junior high,

and 10 senior highs. The black ratio of each school ranges from-

20 to 50 percent with one exception. One elementary school was

exempted from the court order. That school is located in a

community that was becoming integrated and the school racial ratio

has continued to increase to its present 90 percent black student

enrollment.

_,.._.Tho school system provides school bus transportation for all

eligible students. The North Carolina State Board of Education

establishes the regulations which determine student eligibility to

ride a school bus. -The school system operates 621 buses daily -

that travel a total of 37,000 miles at an approximate cost of

$4,000,000 annually. Approximately 48,000 students are transported

to and from school each day by bus and approximately one-fourth of

the 48,000 are bused as a result of their school assignment being

made for the purpose of racial balance.

Prior to the implementation of the Swann decision in 1970

there was only token integration in the Charlotte-Mecklenburg

Schools. The major reason being that.over 90 percent of the black

students lived in the inner-city in an area that is less than 10

c p~ernt-of the geographic area of the county. Approximately 5

percent of the students in Mecklenburg County attended non-public

schools before 1970 and approximately 12 percent attend non-public

schools today. There has been little change in the number of

Mecklenburg County students attending non-public schools in the

county in the last five years. -

The school system's pupil assignment plan uses three methods

to correct racial imbalance: pairings of elementary schools,

designation of satellite areas for assignment to a school in

I.-----
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another. attendance area, and gerrymandering of attendance area

lines. The assignment plan was modified in 1974, 1978, 1979, and

1981 for three reasons: to correct racial imbalances, to better

utilize existing school buildings, or to create a neighbor school

when a community-became integrated.

in the first few years after 1970 the schools were in turmoil.

Achievement test scores dropped, student riots were commonplace,

attendance was poor, and community support was very weak. By 1975

things had settled down and achievement scores began to improve

and no significant student disruptions have occurred in any

schools in the last six years. Student attendance has improved

substantially for each of the last three years. Student behavior

is also much improved. Parent and community support is very

strong today with school events, such as PTA meetings and athletic

events, enjoying record attendance. Achievement test-scores

compare much more favorably with other school systems than ever

before. Our students' test scores, rank well above national

averages in all categories tested. The past two years is the only

time our test scores have been above national averages since we

began using standardized testing in 1967.

The Chamber of Commerce considers the school system a very

positive factor in recruiting new business and industry to our

community. We recently passed a $28,000,000 school facility bond

referendum by a vote of better than 2 to 1. Our schools are

financially dependent upon the locally elected Board of County

Commissioners. We have received good local financial support

and for the current school year we have been given a $4,000,000

increase in our operating budget.

Race relations are excellent in our community. Our nine

school board members are all elected at large in a county-wide

election. Three of the nine members of the board are black, one

being chairman, even though only 25 percent of the county popula-

tion is black. No incumbent board members have been defeated in

the last three elections.

In my opinion, school integration has significantly contributed

to the good race relations and quality of life in Charlotte and

Mecklenburg County. Bussing children from their neighborhoods to



565

schools in other areas of the county in order 'to improve racial

balance in schools will probably always bring strong opposition.

However, I know of no other workable way to integrate schools

until neighborhoods become more integrated. I believe our

community is a better place to live and the overall quality of our

schools is better today than it would have been if the Swann

decision had never been made. Court ordered bussing is the only

way all schools in our school system would have been integrated.

There has been a tremendous effort made by our community to make

our pupil assignment plan work. Although resistance to cross

bussing continues in Charlotte, there is also a sense of pride in

how well we-have handled the difficult task. -This past spring a

testimonial dinner honoring_ the federal judge and the attorney for

the plaintiff in the Swann case was held in Charlotte. The demand

for tickets to this occasion was much greater than the large hall

where the dinner was held could accommodate. The school board

cancelled their regularly scheduled-meeting in order for school

board'members to be able to attend this dinner. A decade ago the

Board of Education had tenaciously fought the Swann decision and

had resisted initial implementation of the decision.

There is an air of optimism in the Charlotte-Mecklenburg

Schools. Morale and expectations are high. I would prefer being

superintendent in Charlotte-Mecklenburg to any large school system

in this country. The major reason I feel this way is that I

sincerely believe We have successfully handled the problems of

school integration. In large measure we have put racial strife

and bigotry behind us and are concentrating on improving the

quality of education for all our students.
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EXCERPTS FROM GENERAL STATUTES OF NORTH CAROLINA

804 318 EMDPAL SUPP
APPENDIX
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W e •J2 )nd person
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SWANN v. OHARLOTTh-MEOKLENBURG BOARD Or ZDUOATION
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rmdenee it known; if any of fam a"e ohll S1ld M ,p.ad ained b hy . ,inleft r to
knws, so Jste), and K P. (wrolie he sam o r deer eriaing she Marrhi.C and lson ow ln
the woman I. fIIO) of (here *le her * m *ul. by me Wont Mw'e n ,terI o #he marrlae.

AN4. ..... est*(rac, 00 lo eno Ma , "who addmo so their masse their Pow of 10.4.
aged.~~~~.raea10 (r1,a h aemyte,* h iere. an Iloews

damghtr "I (here sate namen and .. en.Urt lif t. N. 0. a" emlAlned #W atldeevd mol.*tse o4
the rof ls. If s.sI of b re red aeelm" with (kv soale to what rellao dweslalmm1 , oe
resoeo s the man). (it ek ee he Parties Is Joa0lee CJ the gvee, slo cae nMAY be). unlvi Is
mkier e08b6es *tars of agm she liceuse shalt here maitlsw ony to, M~ the par,), the Pfets

oatai Ihe fominw:) And she wrkt emovet i ll sh.i.rt e sohe. d01 of ....... **
.4 M It. father (or Moli. fer.. sas she ar may . at o1f m hmear P. It.$ I (tehe sawsw t
he) to the Vroegm searefte h-Ing be led GIo V any, the towe4itp sAd qooijyj ae oMdlmg.
wIm se and thee being IM IN ImralWst to o0 saw.
toh marrIam Mow o . rM yo sir r Soo. Wo m e she saw ekae •. ... 90. 0
oh~mred at ANY Ot wlsblmi SIsIy d6a Irwin t%0: L m' of (hMr give ee.Idenrr). (New, ##Aft
dme hre~f, ton refiret the perpow motionea Code. , IS~ ilt 1af. e. 6t. 9% %. IsI sRj4L . OW
at. any plot* wkhi tim e~ltry aft V ' . ; J.PW C. 1016.. L ShIT0 . 3a; C, S%..
*61rsQ4 U" iubi as "' fe Fi " Ore WN OWN Loaa -- wasmn. - ai 1 IL
eeiladl mak rae, to "Imnro i lk e r ese o
"We s o esme w#a" ynew sleneture awkleeeee

SMAL Maintenance of ep ste bachme,
when aperated for asit of both r a ..Al
imneal stsoraOlsins mlow 40 In ime Male of
Nemsh Carta;"a and all loing %afucaloms oNere.
afmej i oaaM and opere be &l!w AM* es North

Carna.1 low she' imese of 1,k sere~al.neI.ain

sain ~ ~ ~ ~ ~~ha an oseae.u~~~2~ ~ Wit, and sh6e
Primislome of asfck app Pl 041Y to each
branchm as a seporate as"moialmnm, except as beveils.
afir provided (5111U r. 1^206 L.3)

g58.26T7'Metlngs of goverung body; principal offce; separation
of races.--Any such society or order incorlmrted atn organized under tIh laws
of this State may provide fr Ise meeting. of its supreme legislative or g.Vrerning
body in any other slate, province, or territory wherein suci society Im'asubor-
dinate lodges. and all bmsiness iransacled at such meetings Is as valid "in" re-
$cu as-i the metings were held In thls State; Ibut the principal business oricme
at such society shall always be kept in this State No fsiternal order or society
or bencficiar association shall be authorized to do uIsness' in this State under
the provisions of.thii article. whether Incorporated under the laws of dis or any
other state, pkovimsce, or territory, which associates with, or seeks In this State
to .w&.Was hmemlers of the same lodge, fraternity, society, association,
the nd aces with the objects andIUrposs provided la thl artic.e.
(1899 c. $49' L-'T.-Re. in 4M97; 1913, c. 46; t 64.R4.)

. - S 44L Soearate hedie
rsasessAlt eailroadl and esbotomal u-ioe as 0smmo. errkee INh 800 asporsass of
psaesers for hie w shag 16et4~ 1~

sor~~g ~ VIVO keg"Wis and

ssasoebees osnyingo asassNOMe 5fth -enema&.
dasing a h ftrmlsodlby mo" somowiss
o*ser, by *eetato p*aaaoaw eafs or 6V me."
mois i p"soeear tes w1le Shal he ploldd
by e eslOroed wndet the ,od db,."
Ike of the .ilie. gown& IFeoldo, i

thi ham. so *~l to vewNow bum InMo

A '
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of accident. to Pullman or Steeping cars,
through express trains that do not stop aI a
stations slad are not used ordinarily for travtls
from. station to station to negro servants In a
tendance on their employer, to ofcers or guatd
transporting prisoners, nor to prisoners a. trass
ported. (Rev, a. *41e; 25,9, c. 384; t401* c. LU

33, e. 134, a. ; 894t e. 5?. a. 5; C. S. 3 4.)

1 WO.3. Certain carriers may be exempto
"from reoulremento.-The utilities eommlssilo i
hereby authorized to exempt from the provision
of 5 60-94 steamboats, branch lines an4 narrow
gauge railroads and mixed trains carrying bel
freight and passeners, if in its Judgment the e
forcemenst of the same be unnecessary to see
the comfort of passengers by ream of the ligh
volume of passenger traffic, or the small number a
colored passenger travelers in such steamtosto
narrow-suage railroads, branch lines or nwise
trains. (Rev, a. 36 0; 1099, c. 264. s. t; 1001. e
813; 33, c. 124, 8. 8; 1341, e. 9?, s. 6; C. S.tu1

.5 00.90 Use of sme coach in eanerg46
When any coach or eoospartment car Sor eilte
race shall be Completely 6llcdiAt a sstio whe
no extra coach or car eAN be had# and theM
creased number of passengers could not be e
seen, the conductor in charCe of such train ml
assign and set apart a portion of a car.s..ompav
went assigned for passengers ef on(ra)' po
sentgers of the other race. (Rev., e&Ma.Fvi6 a
264, 1. 2; C. L 3400

§ wi..n0.l..Penalty for #falling to provide *qun"
gec*0Ay rlllroad or AtrdMmoI -- crntina

•1KIo comply In good fsils with the provrilme
of I w64 to oo. shall be liable to a penalty OF
one hundred dolls per day., to be recovfed is
an Actm ouxht against souch c or by 85
passenger on any train or boat of ay railroad of
atesnboat ca.pean which In required thi

1.41
50"6, C11. 4. RAILROADS,

chapter to fornish prate 9mIM0iatious so
the ra re wiuh h at k*r furnished acronooto AS'
04W OM Puch 0aih-l train or steMImoat only in
a cr or roMMSr1nInt with i pP"s .4 a dJifrrrqsn
fact In vslatis" of law. (lsv., or. adi; lou, .

,I. A. 3; C.R I55 21.) 1
" 50.16. iue"s to reqlrement of sep"rt

Coaches Od toiles-As its trains ¢nosim ng "f
o 0ei tan l ogon Pa nrr .ar nAit. yPrS..
psip, salty Ifor the OrcoMnn,.8tl... 4 los.sl travel.
althoegh operated both iotrastle and interstate
Oa irrespective of the *motive power usad, the
utiities-eosumimslon~ls autloried he such
mii and reglatin for the eparat-on of the

sod with record to toilet t f 8fs in its
(2 ;1Wqpjug~nt may be Se ble in

the l rcumstaaces and the rules and regulotiOs
oe.0l1.1slcd pursuant to this authority $sll be g-

reminno to the provisions of If . 4 nd 0.20?.
500l. t. Set; I omd n. f1r d,'e)

racsfalurwe to prodo mademeoan.-AII street.
Interurban and subrban railway smp48nc o
Salted as commo capers in thoe transrtotia of
passe".Nera O I_'re k the stato of North Carolina.
shlj l pMOde sad s apart so- m th ths 1,nP.

-fidcash at-,- .t ,- and a

Vers9 Mrl.a hl-1wf s-lf .

apart so much of the rear part of s'u hall
be neCessary, for oCCuVption by 14Vth coed a.
segaIrs thjaj~e as 1IrTrprac.
t Iahe thtwhh,%n.w e oloredstjassenc r to oC.
copy the re neerts car so stI apw
for each of them. The provisions of this seton
shall not apply to courses or a 4 f children
or of the sick or infirm of race while i
attendance upon such childre-""f -on sick r
I"nfrm pcrsom. Any officer, rent or other. em.
ploye of any street rilway et"orfr who sAll
willfully violate the provisions of tP section shall
be guilty of a misdemeanor, and upon convclio
shall be ined or Imprisoned IN the discretion gf
the cor (10, O . K S 16. , It 3; soc. LUl:
C.S. 3Mo)

0 014. To provide for sepitte waiting romos-
for races.--Ti comms6,0 is cn.wer .

, directed to require the establishment Wage
.P9wiiln m ! at all Stations for I j .

C red &)aces. (Rev. a,. 23to" 3. c.7. a. ,-
,1.33. C. 134. L ; SP4t. L 914 C. S.

I m.0. Regulatory powers of counmisalon;
separation of raceeo-The rommisi4 in hereby .
vesrtet with power and authority to sprtvise an
regulale every mtor vehicle carrier unler this
artick: to make or atlwove the rates, fares,
charges, elaslficatos, rules and re"rsu isnms for
serrice and safety of operation soul the cherking
of bouagga of each sorh motor vehicle carrkr;
to supervise the operations of tis psenger
stations in ay manner necessary topromot¢
harmony among the operators and efficiency of
service to the traveling pAlic: to Als and pre.
scribe the sped limit, which may he iss b0"t shllm
not he Preatcr than that pccagnhed by laws to
regulate thi accMts Ani to require the &lOn of'
mma nAd Oher wewuri and of other data by

such motor vehicle Carriers:; to require the in.
Crease of 1qui0omt rapacilt to "e public Cot.
vrorenre aml neesit-y; aid to'sulervle OW rn.
ulate motor vhikkl carriers he all other mattm
affecting the relationship between such carriers
nwl the travelin and shipping polic. The Come
misi6o shall have power ans authority. 1he N.
t real order or wherws, to prescrihe rules and
regulations applicable to y a aml 11 motor ve. %
hick carriers, and the said eomroaon k authr.
hed. directed and p whenever the b.
lic Convenience and eesity may require .( in.
crease, or derase A, or susend tm wn~t% t4
service upon any rovue for which a f rn.r ell
tficlate ho beet sSud; and in hereby autltwflae4.
emp"oere, and directed to se that a mis

.and regulallons and a#L. and solro l l 'It po.
'siotn 'of this article m nforetd. The rem.
nibskm shall n r* any tnwst vtbclk cartr
operstinito a ianchie Wrad"t by she wi .
ties commissin and' oni6 ithi, thsf pronvvsu
of thisZP sj iIf rnAgagjhtedt-wesun
of ho000whig Mnd aolored ),seo~cvrs fo hir,. to.

PrewUP -ZP '&ae & , Il t sonmnV -6st for

Ij MiU"awjjij d iii at passenger statio
or waiting rooms where the carrier receives pt.
seagers of both races ad/or on an hom s or o
toe vehckhe operating on a mut or rote ""

faes. Socks -I& beItPs
.. 'h h ¢ntr- veloes or by Aeqal W
emmdations In moter whicles s e that

a" en~aeta 0 se araewomsolm
fO 1s r:sclh e
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motor vVmrM~s or to "wer pervants and aftrnd furnaih any aceomnrmndsino ur the o1lhr ".
anto 60 their emprtlyrs.-r s Iera or nnuard ever a line or route where he has wndrtairn and
fran qrtine prisoerst ana prowi ed Mht tors. l engaged in the tranawinsasm of pasisener -*
tors of motor vehile or bus lkre or tawlt#4 only one rce.. and provided, further tat anOda .
engAr in the - traowmroallkm of paarooaers al contained in this section sNall ha Consl on 5 de .

at, hall It V'tuh.L W Cide elare opetors of hmes and/or tslicabs eiuamm.aaMy scemmedatra for the oier L2presand Pro carriers. (112. r. a .. 4; 1021, e. 134. %. 1; 1sn.
vied that as operate shall nnt I required to. e. Si. 0- 1: ."1, C. 134, L . .; 10i11 C. 01.)

f 65.38. 'Raoaj restrictions as o use of cemeteries for burial of
dead.-,, the event Mid nry has 1icen hiemtnrare tised exclusively for the
bIurial of niaevlvrs of Ilc rg m .rare. then said cnsmetery or rial Miwl so
estahliss l shall misain atidP1 tnholih~dld as a burial grmtid for -1 n- g'o race.
In the event mid property has Iten hers4tconre ttscl-exchsivel " for Ilslioirial of
menh rs of Itle white race, then suid ceteiry or luirial grounx so established
shll remain and he establi.led as a burial ground for the white race. (1947i C.

I 15 Cheoee India. of Robes n C "nty l 1.. Sepaae pWvilewee in sch ol aOd Ia
ghts and priwvfeL-Thi.e .rW.A resdtn in 'sioe e.-Sech Cherokee 10dia o Rofeson

ItAncs. Richmwnd, and Sampson FRO t eusty and she Indiana of Person ent"'; dened
t herenf a 16n k a -r!a! a dw t apirr 1Araikm. I I554 shall he emttled

&00 0-. -is of Rhew. _ * t-w n " . g ,g and gw'lvkl
sib their deece,,11111 , a, M ., l kiotn• srecioe wlth the educatikaMlWi
amd desimed as "Cherokee India,, Wf Roleaon , '- -M.-, VA"Cat
C'a.g, sa by shut name shall be qntltled to outbeaamsds w h state bee.
63 evocrlghts 01n privileges heretofore or here.
.fter coaferred, ty any law or laws of the state pial for the sane at Raleigh, as provided IN she

of Neth Carolina. ulm the Indiana heretolore chapter |Ioapitala for the Ioane, I. the ankle
%am as the CroItdians" or 'India"' entitled Orlatlen and ManaIpeWt.

" Iu Ceamnty.10 In All la;w enacted hy the ou x nh i nd c o of •

*,,arral AssemMY fi North C aolina relating to )tisJlm a / erson emalka shall. provkle in
s Id:as subsequent to the enactment of said the common ails et sad counties, and in the

•*st44 fiy.me of the Laws of eighteen hundred awmes for the. aged and infrm tlereo. separate
.d eMy-.ve, the words "Croutan indian" and 01l19, wards, of apartments for 1uch ndians in
iad4ams of Robes" County" are atrielle out all easi's where it shll be ecessary, under the

M the wods *Cherokee Indians of Roheson.. laws of.thk state to commit an of said lediana
st? laaertIll b lie"11hero. (Rev., 5. 41841 to such jails or eounty hme. (lasl, e. 311, .

104. . II. 1 II1311, C. I18 P. L 11. 1i1. 1 8: 113. c. 13; 1P. L ia. r. 2; C. $. im)151ke. tu:"C. 5. 838T.)'•,

* g 90.212. What bodies to bo furnish-od.:-AII olicers, agCnt, % .
• vants of the State of North Carols'i.a, or of amy county or town in said State, &d
all undertakers doing Isiiness within the State, having charge or control of a
dead lody reitiircd to he bllried at p.Itdic expense, or at the eximese of any insti.

-tution supported h.y State, coatty or town funds, shall he and hercby are required
inmmeIaitely to notify, need, upoo1 tIle r;tlnest of, relr JtUrard or its authorized agent
or fgcnts, witlotlt tee or reward, h.liver, at the end of a period not to excet
thirty-six hours after dc.lh. sich ltuly into tile cuslody of ii Jnutrd. and pemimt
the.loard or its agent or agents to take anid remove all micl l.Iulics or other wi*
dispose of them: l rovikld, that such hody Ie not clathtil within thirty-six hourn
after dcath to be Ildislosd of wilhotlt expense to ihe State. c(tllty or town, by any
relative ivithin the secossel dcree of canitguinity, or by lhe .huxsill or wife Q
such deceawd ierson: Provied, .furtiler, that tie thairty.sx hotr int nay lit
g prolonged il eases within ile jiriodlictfon of tIle .cortlner where retention for a
longer time ;siay Ihe o1eCM r :- Provided, further, that the Idies of all su fJc
pi~slle1".(lVt.wJhvie in Calntrl Prison or road canps of Wake County. wJ0W-'-
dFalls reslts from mtural causes or, otherwise. shall Ie really tls;tribllted uniting.
the white flillernl lhnles in lalef pi. aInd the biocs of all such 'rsor s "
Ing wts.er slar-¢Iniltdlts ll o be equally ditrtlrted amonno i nsegro fneral
lioneuin Raleih; Jut wily suih funeral hionvs cant qualify hereudulaT'i1lh

tiii~i viia rtrilar Ilsiee emnlmlbr: Providled, Itardser that nothing 4mry
in shall ralre the delivMr of b.odlies of 'such prisomr to -uncral clir ric d
Wake County wh-re the samns are a cland loy relatives or friewln..

•MM .

82-289 0-82--37



570

318 I I.RAL SUPP808

At . Separate Toilets fo .Sese and I e9-4s. Lecatilns Intruding on toilets slede-.
meanr.-It shall be the duty of the persons or

I mUs. Wes separate ilets required; p1. torporations mentioned under this artile to.I
lty.-- A persons and corporations employing cate their towers flo males and females,= ri)

maless ad females In any manufacturing industry. &ad COU4 1i separate parts of their bullf'IX"
or other business employing more than two males or er-Khi in buildings herafter erected, and
and females I towns and cities having a popule- In those sow erected all closets shall be
tie of one thousand persons or more, and where rated by substantial walls of Irkk or timber, and
such employees arc required to do indoor work any employee who shall wilfully Intrude upon or
chiefly, shall provide and keep in a cleanly condi. use any toilet not inteded for his or her sex or
tls -separate and- distinct toilet .rooms JqL Such color shall be guilty of s misdemeanot and Upan"

* employees, said toilets to be lettered and i[srbed conviction shall be fned Sue dollars. (123, r.
i a distinct ner,"o j4 rIsh fspaasr $, a. 4t'C. 0).W
facilities for ,ht malee. 95men,lesuob ) 1 el-o o for ildo s .

a, male srod tAh it any persri-."'rn oroeia t" reuse to cow.
wheeions mne net o fal ply wits the provision* of this article, he o It shallwhrl toilet rnemeloer f facilities a for4e be guilty of a misdemeanor, and upon eoavi tleiwisenhd b . i employ oil thC -ftmie shall be SAed or impebehed, or bth, in she ds .rt eonof the cost, (3136 C., 03, . 8; Iea, e. 9,0

. s ,. 8. LMs.) .

, 105.323. W aking up the tax records.-.(a) Tl e list takers for their
req tive townships, or" such oil.r persons as the cOmmissioncrs may desig"ie.
s dhal make out. on forms aplwoved Iy the State Board of Assesmennt, tax records
which, may Consist of a scroll desigid prinmarily to show tax valuations and a
Ux book designed pritiarily to show. the amount of taxes or may eonsift of one
record designated to show both valuations and taxes, Suc records for each town.
sp ahl idll into four parts:

" litc individual toxpayers (includitig lists filed by corporate fiducris) 'it~~e ite idivlual Iencficiarics

" (2) (olor indivilual taxpayers (inchiding lists fil by corporate dud.
(Or colored individual becia rides ;

" - (3) dn, indlvidual taxpayers (ilnluding lists filed by corporate fiduciary
IfOflndian individual hkneficarics) ; and

" (4) Cort'20 _ partnerships, business Arms and unincoiprated associa..

Reports.. tMe hate 11nard* *I Apesanent and" . . " Lnal. Gwernuewn Cinhnisjr,e.

5 105-335. Report of viluatlon and taxes.-Tle clerk t( lie 4rd of
county conNinshofers.. aulitor, tax st rvisor, tax clerk, conty nenuttant or
other olr¢cr performing asch dutici slal, at swc'h tin as tlve Imard nmy pre-
cribe, return to"the State lkmrd of 'Asses sent. In forms grImied iby said

Board an abstract of te real and peirsoal property of the cmnty. showing tle
swufie of acres of land and their value, the numlher of town lots and tlir value.
the value of the'several classes of livestock, the utnider of white and negro poll.separately, and specify ,eery other suhject of taxation and the anoult of county
tax payable on each subject awl the'amtit payable an the wlole. At tinsawe
tiue said clerk, auditor, supervso or otler officer shall return to the State loard
of t an abstract or list of the poll. county and schol taxcss pIyalde I
the county, setti o0rth separately the tax levied on each poll and ont each hun.
dred.dollrs' value'of al ind pe property for each puxrps, al also the
poss amount of eve!? kind levied for county purxposs 'and such otlier anl fur,
Owr information the State lomrd of Apwsaent nm require. (1939, c. 310# s.
WO I%% c.? 84. sZ)

* A , .. ... . "

e
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SUDCHAPT'R I. TIMI PUII LIC SCHOOL.
SYSTI:M.

Art. I. Interpretation.
I 32. A general and uniform system" 4

schools.-A general and uniform system of polo
schools shall be provided throughout the slat
wherein tuition shall he free of charge to all cli
dren of the stale lietween the ages-if six n
twenty.ene years. The length of term ofIeac
school shall he as autinSzed by the provision
the School Machinery Act; however, smess dSi

-..term Is AslpIenlded as Proviled by § 11-331 thi
term shall not he less than eight months or on
hundred and sity delay.

E.ver man or woman twenty-ooe years of an
or over who has not completed a standard.hi
school course of lltudy, or who desires to study th
vocational subjects taught in such achooL shall hl
given equal privileges with. every otler student i
school. (ink s . 3, a. I1 l0 c. a.5a. 4;,-C.

* 5333.)

t JLUg tl!on fracee- The chJ .. a
tbC~hite racesnd the children of tlholoreirae~Vt "11I' ught I separate publiciW

but there shall be no dis•rilninatio
of to the prejudice of elther aec All while chit.
dren shall the,
vided for t while race.'n- It colored ch l17r,:nh M7 __ ic aco, I .,, q..
th (colnrcd race, it not 01id 1 nt to b~l.4
or Mly knows as Cotan ia.s a
1 his veins, shell attend sTlj ?lW

<Jw k aa sld no suck child phall be coasLielrrd
SnThe descendants of the Croutas

3na. now living in Robes., Sampse. ad4
Richmotd counties, shah have spirale school s
for their chilldes. (11R, e. 3M, . - C. 1. Laet.1

- 809"

,g !11441. hoard eluII provide school f tl.
ic ins In certain eouleL-.I Phall he thlyty
e, ti! county ll..i. er.alinn to provide ilate
3. sclnolis 1oIndians Is follows:
Id The persns resid in Reoeso and Rick.
h emdui cuwitt-,. suppssed to-Le descendants t4 a
of friendly trilst Once Sresiding in the western prwtska
it of the state. known as Croalan Indians, and who

have herttoftoe btcV kn,,nw as "Croatsn lli.
t an." or "indians tff Robeson Contso." al

their descendankts, sll he known and detign-ated
:e as the "Clsernket Indian$ of Roes.M CMMnteY:.
Is *k441 .tl persrs, residing i"nPoris county up.
e pvosrd to be descendant of a friendly tribe of
e iddiana and "White's lost Colony" one mi.
n n" in. the eastern portion of this slate. aN,
.. known •i "rCubans," and their descendants shall

he known nod designated ae the "Indiant oPrm Calmly."

d The. Indians mentioned above and their d.
S scendanta sall have separate achoiss fW $ll,
- ¢hillren. "'schoMl ctmmillts of their own race and
* cowl., and slalt be allowed to select leach" A

their Own. choice. slject In the satme roles sad
1r103mmlItS a are a Mpplicahle to all trackers

1 hegeneral school law, and there shall he es"
irhlded fronm such separate schools all children n~he negro rate to the fourth generatlon IU
('intly .14sopirrtete0 sM awl for Roh'ea Ctetn"r
shall keep in his *Nfice a record of schools lowe lse
Cherokee Indnians of Rnes. County. which said
recwd shall disclose the operation of such schue,
separate and apart f(om Ihe record itf the opera.-..
tirm inf sc heds fow tie o41serraces. LA C. 10k
06 43; tl33. c. 141 C . A1443.)

I 114. School provided .or both racess tames.-Wheft.fir.chool office l are providin g "ll.d.
for one "I ll be a misdemanor for t.
ofelahda tolTR to provide schools for the rthe ..
race and ILahll be illegal to l l me Oom"%Frl !nd ol o ne rae t tlow ,loo II

_. district~~ fttp~ aey n i all piromwrty 4
Iolts for all r1ace¢ within said distrICt. (1930.C334. L. 3: Q. 63Mi ) . . ..

Aiteta3. S.AttytujJ . 35." ---

Education .xpcna Grants.f 115.274. Statement of legislative policy and pvrposcs-.The Gen.eral A.sscmly of North Carimlim recorsgnizcs and hcrchy a.irns that knowledge
morality, a AIi dherence to funclaniesnial principles of individual freedom and re.sponsibility are necessary to good goVernmcnt and the happiness of nmotktlfd;
and ftrthcr anl'irms that schools and the nans of cdomcztio ought furever to loe
encouranci1. The value and Intportastce of our public schools are knqc*n and ac-
11knowleli Ivy otr people. It is further recognzel tht our iublic schools fire
so instinsatcly rclatedl to the customs sal felitgs of the people of each ennounuty
that thfeirclTective oeration is islsosible except In conformity wit conntunityattitudes. Ottr people steed to Ie astmmrcd that no child will'lbe forced to attenda school wilh lchildrcn of alorhe r ill orcr to .ci ans educalson." It is the
purpose of the State of North Carolina to make avaiabk. under t conditions
and qmtllcations set out In tlI.n~rtscle, . 0utn exnue frant. foIrM i the private

education ofa an chflli a spy cesikling In i .lhl s-te,. aso doin m It is th
"hope of the General Asenmbliy oslworth Carolina that a3 .pwoes within our Stats. IA5175).. .

5
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shall respect dccply-felt Convictions, and that oot public school systpn shall be,
conthlludy strengthowid imWroved and sustained by td* suppo of all our

ciies 1956.P E&. Sets_, C3.)
* Either's Now.-- iror article on North

Caroln school leclslatim, 155, li 5s
N.C.L Rev. 1 (s19).

S.15.275,. Who may apply for Stat. grants; when available; non.
sectarian schoo defned.,-&Lvery child residing In this State for* whom no
puyic-icXo Is 'JLbble, or who s assigned to a pubilc school attedeu by a
child of another gsiaiust the wisl es of his parent or guardian or the person
standing in loco parents to siuch child, Is untied to aly for an edtuctin ez*
pense grant fr State funds appropriated for that purpose. Such grants shall
be available only for education in-a rivitte nonsectarian school, and jl1he case

, of child assigned to a pubic attended by a child of another _i)sa
in addition, be available only when it is not reaona.le and practicble i TasMsik
such child toa public not autded by a child of tr Forpt.-

MSes of this artile, a nonsectarian school is clernd. as a school 1 p tion
W;,* ,controlled directive or Indirectly 1w any church or sectarian Indv ,r 1w nv

* 1164278. W len applications to be approved.-Applicatlon for an
,edtii= Iens grant shall be approved if the board o. education to whom ap.
plication Is mde inds that:

(1) The child for whom application Is made resides witlin the aidministra-
( tive unit; and
Te(2) is no pdlic seonl available for.'such chld, or such child Is now

assiged apinst the wishes of hin parent or guardian or of the perhn
- sanding fit pare lis to su.h child to a public school atteed by

a child of another e nd it is not-reasontble and practicable to re.
assign such child 1r""puii school not attended by a child of an-
other race; and

(3) Stich child is enrolled In or has bencc ed for enrollment in apri
vate nonsectarian school, recognized and approved under article 32

* of this chapter. (1956 Ex. Ses., c. 3.)
1 16-13. Prosfdont, oxeitivo, oomni'ttoe ad other'flciala;

election, terms, and sals os--w! lainr In' tllruoimws li smrglnizei hy duct.
n a mnimml ar ;wemiuirNt anl iormc all txrlive iuiiuihee. The tm" tit 4

* ,mf in each r4 dmIFll ie for two yte-Ars. 1uM hmwlrd mll elect a sullwrlntciklont,
who Mshll In ex OlIclo secretary of the larl, nl whome tern$ off irue shmll I.
fw tormI years; nh, a steward nod a Idoysiclnn whom term of 4Tl¢e small be for
two yeira; anl ach ollicers, agents, anl elachrs as shall Ie demed ncassary..
I compensatiol for officers aod rgItts tut teacher, neotioned In this Mice.

tion. shall ie fiwd by tlm. l.rl. nd, Ipll i h ilerc I snc ml v"W MlrtwI 4m1r.
ing their term of service. TIe lWord sholl hmve powcr to erect any ldll;tiugs oce-
earynmake Inn,rovemnmils. naml in go:eral CO all matters anl thils wis; nMy
be beneficial tn the gmul gvcrsoinnmw* ,4 1hM irAtition, awl. to Odils em may
mke bylaws for the K ie ,U nt of the an. .no, bI board of director% emmy tIrn ,m
the heii teacher of thei'm . nrini- "wini ml1 andi -the cAielld offwt ti.w

coloed dlmnocool"jqjwsim fitOw *#k~r1V ~ (1881,- C. 211 . M13
CINe 1 2W; Rev., x. 4lhJ r7Gso)4# Li3, c. 4., s.
VA1

5135-325.- Adonission of pupiln; bow admissions obtainrtd.-The
limdtl of direltors All ie, sin alflwhilil rrw'r. I".4 pe inultuit for p-h,'"lmrgwm

of rstmrhmtio.Ja h Amgort it aell (00 -t children. asoo in 11w eth

naist ~ ~ ~ #w4 fn(n~cjs~p. rxf-U~mtnZ asIu t level children, residents of this Udatee
of tmt illo mjlm-rr. ml wIe w smomddel In HAP W i s,.l

alUsilmled by plyical irnoilty flo. iwssil iminuilon, who aft Itwws ihe
aes Of ,eve ami t ,.,,weiy...W eas rovid, that pupils moy be adtui.t.rI to
si ustlnllon who are wt within the age linits ave set forth, ]in cs W Whirls

. .. .r . . .
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tli 1xird of directors rin tdit litc dat.ssio of such pupils will Ic Xcncftri.l to
Stlaim nd he cas.s in which tlherc is succi'cot space availalc for their atmiti.t"
in mid ieesitution : 'rovided, fer r,.t that ite board of dircctors is actlmnriArl to
make expenditures. ot' of arny scholarship fitel or other funds already nyatlhalo
or. appropriated, o( strns of money for Ihe mse of out of State facilities fr anty

ttlent who. lcatuse of peculiar coalitions of rae or disability, cannot be prop.
erly ihieecicd tit lite School in Ralcigh. (I., c. 211, . 5; Code, s. 2231; Rev."
s. 4191: 1917, c. 35. s. I ; C. S, S. 5876;. 1947. . 375; 1949, c. 507; 1953, e. 675.
s a. 14; 1963, c. 448, . 28.)

. Arcccft. 41.

iole. ch,0ls /or Ihe Pri. -

§ 115.330. Incorpnoraou, namo and location.--lhere li.:'c "M ul,
fain d a Ach.wd fur livc U ,.*0'f ,'iildren of flme Site which dall Isea rrlra-
tien elnwkr flv r-,Irsorzle nczen. ,of vll Norh C-rolieca Sclhoo fii flow I hoef. 14; Ice
Inlctl nIwns lie. girroils .inlrelew ( fl that lurl s imr Ilse to%-n # ,h orrgatna.
Tri North Ca'rolina Se.ml fw for l.-a s.all he clasm-l and -defined as an Md n.,
tioeml ;,insuiton: l'rvickil iltt OtIt larl 'of ,lirmitirs aswl lie ..sowriccmm.,ot
of said icnsuiliolicec are lwrelv asll..riz.rwl to change the noae. ofni( l inlo.tsnnn
to oe ene0 or .nme that wil cioc.drlv Irlioninilc the word "drat" freen flme scloam
of ad hl siiltelito. (118MI. . N'P). %. I ; ey." N, 4;0Z;'1915. c. 14; (., S., S..IM8;
19.7.. t 1413: O... c. 4414 1. 2,.)

. 115.345. DTlrectors l t eir-pqp tio14inn. r.pcpetiou, management of
corporation. • M. P. 11,9',11#,1. I',vr uil M. C. l~at.w,3, J. W. I .,'y. J. C.

gcitreys, J. Fl. Sxpard, N. A. (mck. Alex I'e.ec and Revacins G. C. r1.w ire
hcrl~lcatnt al'nd appointed as nileners nf thc' Imrd of directors ofsaid "The
Central Orphanage of North Carolipm." The Gorehior of North Carolina shall
appoint ove white citizens of Granville Cotinty tit members of said board of di-
rectcors, and the thirteen so namted shall constntute the board of directors of saiji
corporation. Said board of directors shall organize by tite elctiIn of a press.
de-t and secretary, shall makc all nece sary bylaws and reV-tM..s.flor th e con*
Venient and rfict maaogem ent nol control of thie zfairi of 'a I o .pramo n.
wl.dinK tile n.etlMd by which succemors to ite (lirictors herein named sluil be.

chsen. (1927, c. 16s. 2; 19 3, c. 448, s. 28; 19S, . 617, s. 2.)
Edit.?. Not.. .;. nlme s5 amendment Ntrth CAroin* for /'The Cored

subxtlmlsted oThe Central Orphanage of phsonage of Worth C rnl n a.4.-

115.46. Board of trustees+ appropriations; treasurer; board of
andit.-Ti i ve ncosesliers of s.vid luxrd of elirceclrs so nlqmicctel-.hy fime Gov-
ernor shall A serve as Imarrd of Irnseex of said "The Central Orlhmnage of
North Carolina." The Paid bohrd of tnhstcs so appointed oall s.rve Ir a tern"
of four years and until their-siccesmrs are c osen. All nppropri.6itio.it madley

* the General Assemnly tie the sai "Time Ceccral Orpieanage o Nortd Carohna"
shall be under the control of Ile Imri of Itrutces, ucid sald appropriatons shall
be exienqeld under their superision nd direction. The board of tr..ftces sh.ill

*select one of their inenliers as a treasatrer ot the fund appropriated to the insti-
tution by the General Assembly and also not mote than two persons to act as a.
board to audit the epescit-rc of s c:h approliriatimn. Th1e treasurer shall receive
a salary of one'heenlredt dollars per year (vor lis services and nemnlsers of the
board of audit a salary not to excited one hundred and Afty dollars per year. The
treasurer shai Xive a "tIt imyalhle to the Slate of NoAh Carolina In a surety
company In such mtm as the ihiard of trustees nay require, the annual premiums
to obe paid toftil thfunds of th amid Orphanage. (1 e. 16, a..31 193, .. '
448. a 28; 1905. .61?. . 2.)
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Editor's Note..- 1The Ivs anendlment
sabolitird "The Ccntral Orplanae of

.corth Caroline for "The
plianage of Norh Carolina"

1 11.347. Tr i iJn .L orpha ..-Tle said corporation sh fl dleceive,•
tannd care for such m--olc rlhan children of the State of North Carolina
as under the rules and r g a of said corpocation. may be deemed rac'. ::
and expedient, and impart to them such men tali moral asa industrial euation
I imay fit them for usefulness in life. (1927,C. 162, s4; 1963. c. 448. 28.)

" 115-341. pupls admitted .decatioL.-The bmrd of directors shall.
actordhng to swhns rvamslk regul '.4 S it nr, y jcirmfilie, Ocs sOPpiktsUem. Ic"

ceive into the school for the wlosrwen of escation all ') 1ea dhilre., 4
dcnt of the Stale not nf evootfsthl hionitrnl character. nor tlwcile etl ,snotodl
in nind or ar.iscaciqcitalrcl i" tlvhincl illnirly for inttWtll innln lniernt.. wi se pre

between Ihe age' of ni sc iwe.,,,v-vin. years: isrovidcd, tLhat lie lvi.worf Ili-

reciers ny alit Potwlciu et tir lh1w sge' isf six years whens, in Its ledisw'sl. u.s h

aecission will he for tle lmd tluterst oil the aplicant and tlic -arliji .. tof tie

sch l pemrilt stirh admisim. Only .lsihe who are bron ide €kit ls sel/,or res
detits, of Nirhih Cainaus AIall hi' e!hg ilc to asil entitled to rwivt, ("V ltism

* , In wiuiteiu Ie nh lttenae of diry lnrls nuny fix charcs slid r*f ilse rules
wlceM ittresioltit tkaf choildrn sisy lee ar suitciL laust In s c. Iw~ ,1111 tOW

* admissin 4 el Mresideiits Its ny wVylowreveIt -lie attensnce of mony else 'Fleat
chuld. resiedent of North Cardiom. Tiveh, srd vill prie for the iaintei,,us of
all puil is in the hean.iches tof willy now raw-rilcl'h law for the iI,.ir sCiMls

*of the Stwatesmi lts stchl iler heainches as my he of special beneflot 4n, the tkt

'As amo as pnracticale, the l is u.all be instructed acid traiteooI its muchcie , i.mn-

eat prsusits as wy lie sutied in them and' In* Prac.-tl agrnicuhre Owcl silbjets
eatig theretol Ild li e giri shall le instructed In sewing. hooisekeellin. and

with lewer tWs lly leaders 8lhowed asdetr the slo tetWW 41o wss~u±
4 to

* ~wlis~nof "t "hisislate. sloe 11,s1WIPala sha 1i4110111 bft th
tohd0M4"e, Ilow ssber of "Mrkche" Aved In slash to _e .ew. 5.

Schenlk wish Alhy or "wse eachew. MseWhlW e t di l. is C. 0'
timse primelo shall be allewe: that for each $ow ,O)
* t sesheo In. o the as A.lly. O -

14a bssiwhole flow pebe . whe Isst woll raft wooss #of sh
* employ el. shall h lw. 11011- .l " a I the 11111I s he Unssl re ll

alboesiss. of Mtate foods for srhorhals. tlhe galst stKobaRM dhI a

Ne4t 116:3Ll. O lltk of O I ff Women at

" whle pripak OMhlI b desere

aesedssed he lr 11ok ly"es 10 thlese Wbt Orftuissbet.W The Monkh C41sils col"g fo
0:10Wh.srse OW~ she ayo ore Ah41l Weu P.at froms Sold Afir Marchn 3?.cm. he
hie Adlo,"lhee sy he MMosOeRd 111ofm"s~ nseee FAITIM Zssute
dr th 110lrst the lser Om111 lotiii lo-m r M ov V saPr fseUin

Jcxd- -oily 4ls H Ns h Cars a aa., It awlfrbr a.)

[loss. t whre 14m wans a5~. ,ls -W ik. i4 ljaso ousses-h be

Ahe= O - a ' wh011 "Iloe wesorm Moev he lbs Wussems Cadntroib I 04 j~uL~
0, a I ews 

ssesj ll

laywt'ha Whos ateee W"ggli Caj .ssL h Obje csf k w hetsio we et
Wisswean the wshhrelst sewsae'gees

else~ ~ SP Whee se Pl om of the~~Isee aale alo~w O" reorllic 11.1 suel a'Wil aulel_ b

sh o w A. N OVe eeseral I she a W Oil i lo t lse is i le ohmsw e ss

60 WSts thremsfe lor oIlloos MA asst@~4is l.

ee4tailes of sbe OdWlsd l4,ass I she 1weeod
pdo ase .wle 600 of Ote. (two .€,*,s C. Si sel .)

Si.Sho. appspul by sOsgeus
.. "Th essesb suedew or "Wit s u
stifh essasl tow sh le eefe hht.

mile., assetOW , sswsl . igwtt10 10 10s 0" ""M,46s oss
,ias Wu I se r ie asIsO I

dsApive a essr he qses0,e1rile to d rk, s "fe
M qst wely " Nesol Go rsd e pe,-
ofsI s OWS am ded asW

f"4 she dlow s~tO of ahoolee ob. top
tov~tw of bSosl so pselbiefti d sh e*a

812

574

a



676

SWAM v. OK LOTM-MOMLM. 30AD or EDUCATION
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*11040 Cle. iMt KPLIUtATIONAL 1 Sabuiobed few she coloed rae s kbemled 04
sme eligible ski within thi state. stoe laxil.

pmsle of she eweal wellcee. (Is., Oft &. 21 tu111011 sal he 414WOA0-heMetArcl
C L. 1803) SseAnd Teotheeal CoSxe-,ik7W NRW-,, ,a.

SUM*~t Adimasloe of soss. -The hoe %~ '4 " o ''*-
Im r ft ok.vr ~all stAt rfe% *4e. ftroowioee few

time cs114o o, saalmsi, I, sh._,e 5.,4met ,iicsm.. I 5.fll . Objoa o1 otell .TSw ll.. ab)"t
WW l~aillo imp 1tsoll~ Ce oaf PM of mw tshe 1ionse5" skall he so se6ch.-pvmeslal as.

V11~9' $1* 'al sjsr io . osamt he *c. elelt "a she wha n of ess A sedeok
-om.'.im. , ~. ;.,...p have 4e"we. bratcheu al of Seal as relate theresa. at 4M.
lip" is !woo" W~m (;aj;,, sqc d peepuhie. siudim oeaMtleia sad ottae..al issirusioe

S'W d4kes i: sed. woj m e s IT so (Rev. L 4=1 MI. . 0.4. al. C;. it 13.)
&*A ktall s of If. prqeeekesleseth, $%I WM I IS"4. P40ed It *tMeusseegs*9 1poes g e
of s1041"s snay eeceglae applict' to "* sie pe-alesins.- 're ommas.sos cad
se. whlch akey hav their woemuskaitesg rep.. cetril .j hte Cerlege ad she eae a4 peesmr.

*euaIk. (Stw. a. 4261; 100,. . 12t L 4g .s o iS p eeN . S heecedhio& ties of Oil auo4 o I Oke orkm" in 4h
S. C~oS 4 of svee. who sall be eleesud by she

An. L PAs Carulie. Tseaberso'.Cno 1  nemtma l assembly. Th heerd 'ofil ruaies shell
1164 I".a ~ . ermohS of Wifsre smeuheem, A" of whbom ishan be

.Io t._ t4 #b se P _." CAvrAfes Ttachefe C94- aselity ,, , nh ol d of.ice For six yecc. Am
lege. eshflmhedl by ** act of she voscIam4uhy emcy which, foe any eause. wtay occur, s"l

s Morn Caseh of MW sheuad j, l, be 1khe by she gW twue SShe uspiredll Se
id aeveo md Ieted as Gmee.tu North Cars. T'he boo, OaM mesIPl0 el-ect- of their iu..
Oiak "lIc be sond are hereboy "5isuted a body We is be oeweem of the boseof 44 1,1tu1111
.1"fate by "mai tnhe he SUM S &O stev., Of43;53..83 a 180 .- .

Wrte leool Tees SW P4t C R e. 4) . &A 06 1 ,
TeWiso Ollee 0"01 by s1i4 "at ,as,',0e C. aL $4t) a
Od he OOeA so.ale camisartas alngin ftJ ad per. I 1l5-5 N tiop of boed; senp salwl ell.
*mnet Pefrsy byh gill. i~rhkam we dooms. wW. osusi, beood-Tb M se to d imisies o1 She
seserim smeb Other ANIk.mS 4PrlAkno w Iumeal usetkl Of the hosd of trusts shall be Axed by
Be €MeSeask Of like Chkrcese AS are metrtAay 1he beWd, OWd the SetM &hallf 1o0 reer6 sW
Sew she tvsew e adWbiessralko of &ale college. pw iW p de, Is 05)7 their tr"t am e-
UI w . .b . UI1 El, u niWei 1 5.. . . & 1- Kc

Sew 103. . . .. C. ; 5 . I)
11#li4v. Object of college..-Th ,rnl. sh#ell

hie WA it mlot

Uwh I Ise p l srke wp6-d Mnts Carlhea.
mt.t. "%. . 1611l. l tb J 0. Al C. &. &04L.)

I 1164r D*p m cod awka .- The Iowd
4 "k be lsk. WIWa she Ofre u,41me tm Ihe

fty., sll give 1he e ailoti n .A ,Color
whot have rm*W, the premerlhed reise of
sud lt*s f sdls girndua*l"m see havl e ho Ith

At.r IL Pew&bm Slawt CollaOe r RodkL
f111141-Ma lscogrwolsa cad asepess pWAuse

Soeiesa.-T Ieu, lroee Vitale Cding leer W s.
dims all he sad reuaiT a male 10*etetw 1W
e lratlual ptwgTe In she rmmiy.4 Skaheesene
- eahe settee a" style afforesai. sod b
iae 6my bave mweroeac &Wmres.Ms. asw Wmh

sued. r"omle cad1 he ewfamersr Wish: hae sal
hoe tehsmdi sae.rrmy. Iudeug , ietill% im
and all siprernanes 1hercumokushmcsd I gle
comfy ,I1ib s as iny plare I os eu. . y U
he ile by she truteep bles near **aor
sod 1.mebsvrr; : wqwr by ""vhame awesbee.n
ow oilhenplas. realS meS gesoal jorvperiyfe ke
pswpn offrsa5.ia ms esft a" P"uo~a

P' . t-; C. 116. 11o11)
Art.?. Mooe Ageeuisalocad Toebsa

Collegela ofNot elis

* 15046. sebjby esa
ofARluerlcd eccla re3 eeya

P& 5t she .. 4eur fow the oration eawsWi.m
fi r elw o f g h % l a 0 . a s ', w s a y 0v ._ . ,q

ma' iaht. hcli~f 41 fuxe l tod o OW e

• C. ,0.
21-Wpwntecias.)f"I mrro

petlol of e"Wgv alieldi d~e6sOsa.-Tbe Im.W
il sutee Is re.gweel to rneive an eydAM4o
at peiey wieth may he made toThe euliri..

id shka hav POwe, so irest ow oewpe , 4;W
palm los he. * sthe lieaegg MA 0s..
have !"two to meitps an belf #4 sim eolhe
muoh leaptwtsm F she (Nod gorased by I%&. V0.
art". of the Unit"d J%#agr$ so the sate *I Ibi..

as is apportiosd to I cooerce acod.
ANe wih, she set of sets15yq ws in nsk-t
ties tem. (Wev, I. .,~ lst, C, as% Wa 6.Is. C','. 9 &a"%

ArL . North Caolina Coikxe 1ow Negieo.
# 81440. Tnme, o he HWees i Ccl

lse hIw Naue as Duim...Tmc ,.. Is-
twri. (12) Inhsees oe the Naeoh.Ciapces (W.-
kg, for MCKrIw, at S]0eha"n. Within thiry d.
from Nrteh 11. 0ot. she fs"Cate shall aP.hes
rrs (1) eec*,l,,- ,4 slw lmfen s4 wii -;

st eke Ite"S mairk to. 19M loh IUVM,,sWss .S4A
I pgonis fi.' (a).o srmhee .n4 amidi honaii. ThM
ss tl4 AW.4 of, sN s twv. shell h e w f Pe rate
mod wllS Owrwa.o . are IrssslpiF sod WA1AL
As she sOws of nwels ~bwS opwhsmve leattw w4
dealgease she "We~wrea fo she per"osm irkd^eh
ae so he surrorete hy h40 a gew~m Ain voemme
eIs ane so 1k 4*4 67 by e "".. -ere. The Comer-
WWpM 16 St~oaed #W she eros -& AjC aoiS se1te

ofl she Eeeeuml Asceembly followieg At splpos
Pat ohe ses of os opersws Agvdsd by bbW

818
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A W . do al 0 .- 1 10

11 64. t100. A k lo i~ss " of Pu 1alat hew adm h ui . I, *. .... 0. . i S 1,
ohe1sgo.l-.rlq liN.s.. ,i .li, oo,. ,huN.. ,P Deaf at Morganfoln.
caglnu. Trr r in the i.o10n"e610 l.r t 3 11.1620. Incmposmlton sod laot l.eft¢r
ul1uotll u fi oh. u ..me .1 qasr't. a Saa.. shant he nolntaivrd a sa w th hhe. )rsf

.1mhltreee. 497 , -* I o iff tA the stir whIeh shall he a fro in"o

allle totoced N~ to,-mn e14 ' shW l,,,.r 1he eewrtiwale namoe of Thw North Carolinas
*I Iis 8442c, C4 rmv n ehahslWcr. &rhuv foe the Ilwe.'19lhe toustpfd ger il.e g ud
Moe imbecile. IMe lsupsoee In mnind, ow Ioespaci. donated few tha81 pwrpwee net the 1nuu, of Mfoe.
tatcd by physica ononrmity tnt uwful imstrnou. pma o. Th Newoh Carllna srhre'l fj1w Iho e.1
who arc beiweern tIe ams .1 seven ald i l .shall ig classed and olrfinA &% in dvoleuuswal hi.
One -yearst Pmo~olil lhat spliliao shalN Ivr pltnlkw (Rev. s6 421131 li00l, r. 209, ok 11 1911kL

mmel and apiftatlsr r so. t toed lim ishilh " Ci . . anla.)
- shall be I the ennauernreme ofe s e lolastle , .

in eaa.l dea-mte the Iollowlag qotsa
shall be isasrued:

Name I
It &be child while or eoloe ee'
Wke and .whee was he lose
Was he bar deaft? f II4-3t Ps onkied: *deoo. The
At what ae did he lose his hiaring? hOled P~ ,titto~w. shalt, mgrroieln.h t swh r wo-
* lyh what disee or mewe"n did he bem 4.1Z rrgwlaiesM as it "say wperlihe. on ape is.

deaf? t14 trifEi~ #rh0W4 low the~W% tIqq'sm
Is the deafinM to or partil.? estllui 1 whit..m ca ihitlo, reIdent .1 qis
Ilase Amy atieniple been mnade to uhmnore obe Also? W4i q4 l W ei l immoral ehararere. now 6un.

deafness? htcile or ',M"Wom4 in vnit o inrapseltited Ur
is there any abUihy t artic late or reAd on the physkal infirmity la usfl iotnowlcon. wh ae

li? "• w the age% P rist sow two.ty-fle pctt
Ilar. ani attempt$lfts eenmade o t yom ate l'deI,lt. that i1w looMn Pt lierrieo. essay adm t

iat ny leoi * sotudetnts " nMer the Agt eight years when i i
Is he laeoeleg under nsy bodily hntfrmity? isuloeor. ploth nfflulbl will he fewr the ksie hi.
DMe he SWh ony 1gits of mental Imbelt I...s I pt se apilirbeet etoi 1he farlifile, Pt flue

or WoIos.l . holq permit Prh admeitsi. Only thoe who
?isa he-hadl the smallox or loesn Vacciedr have be lom role rfshmne of Northo Caroln
lia Joe hall the scarlet (e~Ie fror~a ltlotw Year small owrfule W ie4.*

a be had the memls? rntlced o receive free tulions am mmlnlreusov.
Has he had the mumps? * The lonrd of ollreer may fit Charges mom Pe-
Uia& he h she Whoopin ? snir rules wherteb memsrelml 4eaf thid

454 jD * t"me he odnmitedo but hiM e sm t sh0ON Mhe

ColoredOrjhaui.geol N orh Carols"
11-138 to 116.1421Trnfcrrcdto § S115-344 to IIS-348 by Sh...

a -Law 1930 . 448 .28.
ARTICL 13A.

•Nri Tnivu,u Sc€;hool ]r;Ieclf.indcd Chld rem.•

§5 116-142.1 to 116.142.10: tqxckd'by Session Laws )963. c. 1184. •
S.8.
I ti.t. Training oforf osot-Ta e'- satl -, •

,sosn ahail rrerce traisd e and &h M fa
a" jtLnam hidr" of if etal e of Nrt CW'Ws.
6" as UF~ sndreglstion of sai re.
.waina iny bo deemed pm"sla and eapedicat.
Art. 14. Genera prerisisn ans ut sni Fees

in Certain, 1eate lostlutins.
5 116-14i. gtse-soppened ,esthutlk o equire

.to kharttin fma-The tueees P4tshe UulP
versity of worth Carolina. lneludiee the iiaiwver.
sy dl North Carolina. the Stat Caolest, W An.
rkultuee aued leiucering aod the Wmas Co8-
kIxe of the Universvty lP Ntsh Carolina, and the
tstes of the ast Corogin TracheWs Collue
the Western CarAin Te"Ier Cakor r.te Ape
gmabiem iw Teshww CoUle. the hrew
An irwlrl an sd Teetennai Colege. the WanIme
falts 'rcealsrea Callme. elee Vpt1Ir sitaft
Tearters CudArge the V A t *W State Tenth.
gAnR3

ra! Cli/ re. Roo lKIih Caroia Co4l owt V.,
i1"es smAt kte Pi'oe he hicat Clitt aCoi I lai.
I,"d they are hertey ,uthorA W u w.i-,flTo
An the taui l fm tar thei oeral o e aee m s eete
lpmltj olikn ,m e hoard 41 trl atmig P.p
rairly flow hle rehpeetive bedsitmuitusn Oeuc

nmttosomtnils so they wsay deem heit, takliug
Inoa erweiulettift" $be nature of rock ulepannent
andlultlen 606" An she eaeC o uguien "n.
malotainin the same: sad are further ncstr
too tharge sodl collectra rosech otueten.aot the
hevioing ..f reek imemealec mnkls Seem soed sn
&"inUte smclet so par, u inI ret. srvants' hire
snd Moere ratwnosfar low teow. indirm s eripple
a"e MOMne fro" U rhem pessaisn ofthis aesmee.

In ;Joe ewegoht sa momdenes at Woshale to
pay I* enai of tokkli, as the, same ecoeeme

du.h:068sh the " siaevrra hesede Wett
ame he,4;i; mtharised sod empowerd. I Shele

815
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discrelswe. to accept the oblica k n of Ihe student
or twent"s together will% such Collateral or Wa-
teny as they may . rem necessary awd proe,
it hevig tfie pwr1ae r4 this arlicle 'thal all es-
iteunin n .lMle iwslitutns0 of liiller learning shall
he re";rtei in pay eItiWoe, and that free iWitin
be and the game is herehy ilohLed, eacap such
isnde"em as are physically dlsalacd." amd ore* s
er.rlik.5 in he 4ysl C veealienlal rehailitaln di.

' Of she alale Ifaed for wrtimal wlocallun.
wire %hall I a detitt Ito fre ihinn in any of the
Inssmsewswe naSeel he lki article. (133, C. 330.
5. lz 13,23, cc. IEn. 2..

"shall A0l such ptrome oft be aliced le uch co.
tent as prshcIrly Io come a I"hllc charge: ,10.o
vidcd, that any person so commsked who'il able

5 -li. e led Ceparwei'--The (W!ve~eea ceoreul .,ee1 uia al
rattly, litld, "TLae .tr be cowesclkd SWe
serve l9 ame orpansillo. No orgahauwi, .4
colored troops shall be permiled where Wht
troops are Available. god while. pemilled in he s.
ganIsed, colored troops skall I under e n ,Na.l.4
while e0eM. (1ly, C. 20, G. 4; C._ . 42-41

a.- , , . i. .. .1*116-144. Higher (no from no m~yo k I &10.11. Approval of housing proljets. - oN5be €r44.- eher ovime of r ho s article skill lousing project proposed by a Ileeled dividend
nh chargcd so prouis io thseale bhard ousingr corporation lncor'plsed emder Ibis articke
oe he coastrued so prohibit ho several hardes shall be undertaken. and's. building or other

,--of , trusss f char gng 0o66" 011e041981M tde onsmtrecti~t shall be placed 'under contract or
ui.n he .e. o t c d. . . . stated without the approval of the boead No

(153... O, a housing project shall approved by "hs board
5 3224. Diviso-nof terrilory and paslewtsl be. U"

twimn Raleigh, Morganon end Goldsboro Insti. MKS
Suliowe.-The slale lospilal at Rahrt h anl the (a) 11 shall a e r Ietlc 0 , ent W se

imie hopiatal at M weoe shall I he celulerly the housing eewemmodaloe to be s eleft4 at
for e I I 'l l¢ lte p reice and W e4ceedilg Shese pi tibed by tie
ler"n41 the erem = earcreadhad No aech project' shall be e - i

rl"ll 1 while Insane I she s el, aNM - oddAl
the state Iml4 i- t slfnhe ni"l he loaf)- lotin I eon i o sma
flvw'ly fe Ike arpetwuain mal~ftenc, cre inceelinthe ___________aes_______are
and iralment 4e she resher lossne. cpuleerwmr are O.....
lelnedi an t i. heeirlalto n the ate. Iji r"etaei shall sulmllsed to the beard '.
line heretnfne sarrted nwwe by he director .4 Anancial -plan Insuch We and wilk such sor.
the laie heompitat ae Iah4gh and thw lale i ;eat ances as. the boaed mey'prescribe to raise the a.
at hevemnl shall llshe line of d wow , tuo cost of the lands and projcted iwproven .
loe ferrilorri ee amid Ijeplsals. white Ila: by subscriptions to or the sit of the sock. int

wm s rld In rwuwi r eI eil * i*e' 1 ll come dic urwe and morlgage bonds of such
"wle slot t the %liate lees1al a l i h. Corporatolo. Whenever reference t8'made in this

and whiT .nmne ermw.. .jjiledl in rlmllsies wr- r srick to cost of projects or of buildings and bn-•
Of said loe Ia l li0o jll-g * i he sinhee. provements i projects, such osseshall include
eisal at Unranuwe; er le ies 1.-- I he admitted charges for fimanciag and superisie approved

as "#Vw 19revideu ' y IN. ,wilh/neAse lrs &hall Sq the board and carrying charges "durng cos
be admitted in lhe sal'e M~Imral at Ralei strullo required in the project including ltere
(IuC. c. 43 . 11133o . 342, . to C. A.el on borrowed and, whae apreved b the
#1.. (a).) board, on invsted capital

(k) There .all be such pmans of illa develop.
.neent and buildings as show conforeey to re.

l .124. Cherokee Indians of Roheson comly somble slandards of bealll sanitallon. afty and
and Croatln Indians o o,,, r sovm -n.e Wue proviione foe light and air, accompanied Sq

,Waoic ass Wnc,,rtasr s;hrXcc enl... eef NOW. prepr specificatleies Bd estimsel of COOL Such
soo conl, and all the inane anod ilinleac plans ted swercictalioos shall not n any case fall
Creatan Indiana of the ter cion"ie ef she. 'b1oW the reqleemenls of Ihe health, sanitalio,
stale, shall he ared f in the hospital for be safety snd iouing laws of the eslate and shall
insane rii.i.llgsl ads J45rg andlsrarl meet euperkr requireement If prescribed by local
from I whits parents )in sad hospit, an' uas and ordinances.
such Chci?'ni, a eof krillesen .emuty a (d) The corporation arees to accept a de.
Crosan Imlians of the other nueulins of the slee of the board of housIng as a member of
slate shall be cared for aned receive the same the board of directors of said corporalo.
Ireat"Wetl &. othe patients In sai hosPIt (. re) If required by the board. the corporalion
cee€.410. C 2t. C. 56 6134.) shall desosil all moels received by ft as proceeds

of Its morotiae bonds, oles, income debenture%
5 |13.4. Epileptics cared for at .Ragkh."0- Vr slock, with i stee which shall be a balnkisg

Whenever ft becomes nerossary for any white corporation authorized to do season k the
Prson of hie state. Am1icled with the disa e tale of North Carolina &ad to perform trist
llnovWiaViI-Iieppey to be cenfned or to fofewi functions, &ad such Irustee shall receive such
hospital treatment, such person shall be acee Imonic and make payment therefrom' for the Seo
modted. Mintalile trel Iero and Soerel at quisition o( land. she construction of Improve.
the stale hospital at aleih. SucJmh spIlits menis and other Stems eiterlwg ito cost of land

shafl be committed b the clerks of Ihe suwperw Improvements up presentailo of dralk t k
e~Oertf the several c unes ls the stale heespi. or order signed by a proper officer of the corpora.
ltt at lkigh in she maner nt provided by to, and. If required by she board. eountersied.
law for If* eeilemuel of insane pers o a by the aId board or a per designated by f
the severaIlobemehil or she "log;e and whe sai purpose Lny funds resmaining in the =I-.
such persne shal be eeeenmltted i shal be she tod of said trustee fsfer the copletios of the
duty of the sslpeintensdet of the $ale4 hpa Ne pnJrojet ad psymenI or arrsnemnl in a
at Ralcigh.nd he w requeeo , so eceive such manner salisfactory so She board for payment in
pe s a e we few, maintain,. ad tee "we full theeof shal be paId to the eorperlsi.

at the ho s o feisr. she. soperintrnNOW (SOW e. "s. . e 10
IA371.0 •

€o
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5 131.124. Medical training for negroes.-he North Carolina Mfcical Care
Cnimission shall Ia o a-_; stighhtio of the iicthods for providing necessary
medical trniig ti itro studei'ts) and slall report its findings to the next scss oia
of the Gencral AsswnWtion to the benefits provided by 1 116-110, the -.North Carolina Med'ca Care Commission Is .ereby authorized to mnke loans to

. .egr medical students from the fund provided In J 131-121, subject tosiUch ru,
rejlations, and conditions as the Commission may prescribe. (1945, c. 1096.)

fiastern Carolinae'ndsrtIis Training' School for Doys.
134.67. Corporation created; maime; powers.--A corporatio to be known

and designated as the UIstern Carolina Industrial Training School for Boys is
hereby created, and as such corporation and under said name it may sue adrd be sued.,
plead and be impliaded, hold, use, and kill and convey real estate, receive" jfts and
donations and appropriations. and do all other things" necessary and req6isite for

-the purposes of its orgmization as hereinafter speciOkL (193, c. 2S4, 41 "; C. S.;7. 62(a)-.) . 0

£ 134.68: Repealed by Session Laws 1943; c. 776, a. 15.
5134.69. Establishment and operation of school; boys subject to committal;

control; ter= of detention.-The trustees are empowered to establish and
operate school for th..training and moral and industrial develop t of the
criminally delinquent ha boys of the State; and when such schol has.:becn or-

- ganized the trustees , in their discretion, receive there such delinquent and
criminal boys under the age of twenty years as may be sent or committed thlercto
under any order or commitment by tie judges of. the superior courts, the Jud es of

% the uvenile courts, or the recorders, or other presidin; offers of the city or
crimnral courts, and shall have the sole right and authority to keep, restrain, and

.control them during their minority, or untisch time as the7 shall deem proper for
their discharge, wmder p ani humane rules and regulations as may e adopted
by the trustees. (1923 .254, s. 3; C. S., a. 7362(c) 1937, c. 116.)

Maoffa Traimng School
I 1M.79. Creation. of corporation; nme; powe.rs-A cnrpwratinn,. tn be

known and designated "J'he Mnrrixnn 'T'rahing School," herel, erratel and as
such corporation It Is authorized and empowered to -Iept and use donations aid
applications, lold real estate by purchase or Wift, and do all other things neces-
sary ano mluisite to be lone for ihe care, clLicirline and training of nrm bor•
which may Ie rccoved by said orpomtk. (1921, .. 190, . 1; C S.. y12(s);"
1937, c. 146.)

3.1L4-8Z. Delinquents committed to institution; cost; ae limit .Delinquent
Ir o boys, under the age of sixteen ycars, may ie committed to the institution by
s'yF'Jvenile, State, or other court having juri.diction ower such boy, butt no boy
shall be sent to the Institution until the committi. Ancy has received notice from'

*the superintendent that such person can be receive. !M c9st of sending Inmates
shll be paid by the county or municipality sending the same, as the case may be.
In special eame where the public good would seem to be subserved thereby the
board shall have the right, uloon the request of any court of proper jurisdiclM, to
receive an Inmate above the age of sixteen, but this shall be a matter wholly within

Sthe discretion of the board. When any comnmitment to the institution is nad t
shall not be for any specified time, but nay continue or terminate at the dincretion

..of the board not to cx the age Of majoIty of the na. (1921, .. 190, a. 41

£AUB .
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M t1 11J1,. florosatles aueid ;0toot .o s letllim, Ito I** .oowlo l o .1..
R egre -s i-ee cr•rl alo si*l hili uw:0gwI WI ilt. I r~loaot i . ,, 4IEIl, tk irl.s,'is lI.,rihy rre.al,,hI, nmii ,c'i~.itu

461 Is nuilrirbtcd uccc et'eowercd o5" M1)t and use doaations"aInd applreqsriationt
st[. leo .II vllwr lliipq tirm-ry novl rrqis.ite to I- done in Isortlieranre of the
l0 . ,1 f1 1l, f*,le t used ... o, e lr hereisa:,laer W1n fawih. (lP1.1, e.. 3I,

1 4.84.4. Operation ot nsmtution netore permanent quarter established.
-- In order to provide for ice oivralion of the said institulion prior to the time that
pernamaet quarters can he Cslahclislcd,. lite Im.arul f directors, with the approval of
the Governor and Cotncil of Slate, is authorizcd and empowered to enter into
an agreencent with any other State histlittiton or agency for the temporary uses of
any Slate-owned lirolerly which such other State institution or agency may be able
and willing to divert for tde time being from its original purpose; and any other
State Institution or agency , which m.ay be iqWetssion of real estate suitable for
lhe prposcbf the Stale ' mining Selostsl (or (er.rMiris and which is not occupied
or needed by said institution or agency, is h rccr' hoalhrized to-turn such real estate
over to the directors of the SlateTraining Scho for Negro Girls upon such tera-
as may be mutually agreed upon. (1943, c. 381 F s. 4.)

f 134.84.7. Committal and deliver of girls to institution; no inmate detained
after becoming of age.-AcyvT,-rrre 9irl onuer Arh age of sixteen years. who
MAy coln or le hroghot ehscfrc n'nilvenile court of Ihe State or.other cnort of
cdnipelcnit Jirpulictin., nul amay I. found Ivy sich cotlrt io lie in neml of institutional
training, may be conciaitted Ivy such court to the inslilalion for an islefhliile Ieriml:
Provided, tlint xtsch persmo Js not In.sane or ncentally or physically inealaable of
being Auh.slatnially henefitedoy the discip ine of fhe insttution: 'rnvidril, fotrtlhr,.
that hefnre cenmitiing such person to the itilttinn, lite court -.lal a ertin
"wliher the institution is in a po.%ii in tare for such person; nti Ili.t it si-ll he .
at all times willtin tl discreliont of the hoa.rd of director a% to whether ile bmard
will receive any person into the i.,sliltition. 'No connitnient sh.-I Ie for any
definite term, hust any person so Sannmiltcd m-ty be enidisinnally rcl.a.scd or.dis-
ch.arged hy the iard of directors at. any I ince after conccItmeit, but in-no ease shall
any inmate h. detained INi tlike ibnhutio; for a Ipriod longer than such time at which

.he may attain the agc. of twenty-one years. It shall b hedthuty of the county
authorities of the county from which any girl is sent to the institution or the city.
authorities, if any is ordered to be sent to the institution by any city court, to see
that scet girl is safely and duly delivered to ite institution, and to lty ail the ex.
penscs incident to her conveyance and delivery to the institution. (1943., c. 381,

§ 134.84.9. Contract to care for certain girls within federal urisdictlon.-
'The board of directors shall have power and Ihey are hereby authorized, shall it be

. deemed necessary, to enter into a contract with the office of the United Staes At-
torney Genera such necessary federal agency, to keep , restrain, control, care,
and train n ~ ier- l under the age of sixteen years, losing a citizen of (lie State
of North Carolina, who may come within the jurisdiction of the several federal

Conditional Retras and Mfirl arqe I'nmalr @1 Certain Trmnen,3 "

and Induistrinl Srnlds.

§ 134.85. Conditional release.-The'stiperintendent or the %tate Jiome and
Jinlhusrial Schorol fur (irls, of the Stonewall Jark..n Manual Trainoing and In-
ihistrial %chml. of t. iastein ('*r.asod; m0aslrial raining Selml for 1loys, and
of the ,rrisonTraining Scho frogai Iysliall have ower to gant a cews.
dilional release to any inmnale of tle instn.ioirin over.which itch enperistendent pre.
shies, snder rooks aonted Ivy the Ihord of trustees nr /nman rs a smh Ins.iutione
and such nomlilinnal release may lie ternvinated at any tince bvy Ite. written revoca-
tionnr such po1erisormldeint whkh written r kvotn shall ie sufnflent autinty
A. I"- .
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'for any nfficcr of the xlnrl or amy tearc officer to apprelrnId any inmtt named In
such writtcn revocation. in any cnmity of the State, and to return sch inmate to the
Insilttioti from which le or albt wa concitlnnaUy rclens. Stich conmlitional ro

* lase shall in no way affcrt any stspended 'ntm.ne, a conditiop or which Is that he.
innixtc be admitted to AKI remain at such institution. (193,. e. 145, s. 1. .

* Edit.r. ml linnl TO r I) and 134-.. t .
Schnt lor kr. Iln Itv%.'s now knnwn as Cited in In re TIarnttt. K. Q k10
the Uorrts o -hool. See fi 134. 3s So IL (ad) ?# (194s). , -

j 134-86. Final discharg.-Vinal dflitharge of any inmate of any Institution I •
ennerated in § 134.85 may he ranted by the superintenlent of stch institution,
unler rules adcptled by tie iwiarl of directors or managers, at iay tine after such

Inm.tte has been Admitted to the instittln: P'rovided, h however, tha-t final discharge
mnust ie granted before such innate arrives at his or her twenty-first birthday.
(1937. c. 145. . 2.)

I AuRTICUr* &
C e of Prsms tider IPedrral ris,dert.\

§ 134.87. Certain Correctional institutions to make contracts with 1 L
F enie s foh the chre of persons under federal Jurisdiction.---The governing

Wlmr'#-h line the. oI V.M Man-.l .1isgAt JIiiai- Sc-l. Morrimin
Training Scolt fnI i, ays. amt rn Carlina Trainlng Sch-ol, tle State
lanme andi ndustrlito-T Sia for (Irls, and the State lnhustrial iarn Colony for
Women nmy contract witll the oflrw of the United States Attnney ("encrar, the
iureatl of Prisons t the United $tatem J)eartmientt of Justir., or stch nemesafry

* feklel agency for tie chre, keeping, €orrecimn. training, location, and spervision
of delintuent children or otherperoins sincler the jrisjliction, €eatsly. or care of
the fetleral cmrts or of the said oflfc of the Unitcd States Attorney General, tie
-urcau of Prisons of the United States Department of Justice, or such nces ary

,federal agency, as sutlinrimd by the terms nr the rcderal juvenile Delinquency Act .

of one thmusand nine hnlidred thirty.ight, anml may receive, accept. hold, train, and
supervise such plerss s may be received from said courts or department under
de rules alNd regulations of the several and respective institutions as prescribed or
as mnay hereafter 4c established by the said guvernin boards. provided, however

• that stuch contracts or subseeiently esiali hl'hl rulrs at care, proce.re, and train*
ing, of those committed to said inslittions., first shall have been approve by the
State Uoard of Public Welfare. (1939, C. 16, s. 1.)

* l 134.91. Powers rnd duties of the State Board of Juvenile Correction-.
The following iuistititlions, schools and agn-ries of this State, namely, thoe.Stonewall

acksoin Manual ''rm.ining anl i.istria Schol, the State Honc and Industrial
schooll for Girls, Doib's Farus, the 1t.Astorn Carolina Industrial Training 4
for Uoys, the Morrison Training School, And the State Training School f2 Ne
Girls, together with all such other correctioJual State institutions, schools or agency'
of a similar nature. cstablishcu) and maintained for the correction, discipline or train.
ig of dcli0n.usesit minors, now existing or hereafter created, shall be tinder the
minanageicet anml administrative control of the State lBard of Juvenili Correction.

Wherever in §1 134-1 to 134.48, inchsive,.or in 1f 134-0 to 134-W, incluive.
or in any other laws of this State, the words "board of directors,' "board
trustees. *1oard of managers," "directors," "trustees," managerss," ;or "board
are used with reference to thl governing hody or bolies of the Instititins, schools
or agencies enumeratcd in 1 134-90. the same shill mean thie State l1oard of Juvenik
Correction provided for in 1134-90 aml it shall be construed that thle State Board
of Juvenile Cqrrcction shlIl suceceJ to. exerct an p reform all the powers con
feried and duties imposed heretofore tupon the sprate boards of directors, trustees
or mnagNers o11th several inistitutions, rehools or agencies herein neutloned anW

* said powers and duties shall be cxercind and performed as' to each of dhe Instita.
- gAlVUSl
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tions by the State llnard-of Juvenile Correction lertin provilcd (or. The said
Board shall e .respon.ible for the ntaiiagcnient of the said institutions, schools or
agencics.and the disbursement of appropriAtions nde for tile maintenance and
permanent enlargcment and repairs of the said institutions, schools or agencies sub-
Ject to the provisions of the Executive Btudget Act, and said Doir~d shall make report
to the Governor annually, and oftener if called for by him, of thc condition of each
of the schools institutions or agencies under its management and control, and shall
make biennial reports to the Governor, to Ie tra.nsmitted by hin to the Generil
Assembly, of all noncys received and disbursed by each of said schools, institutions
or agencies. 0

The State Board of juvenile Correction shall have f(ill management and con-
trol of the institutions, schools and agencies named id this article, and shall have.
powtr to administer these institutions, schools and agencies in -the manner deemed
best for the interest of delinqtacait boys awml girls of all races." r provisions shall
be made for white and negro children in srparate schools. ( ndinl hildrca.shjl be
Ax.y=Lr in a mnner comparable to that affonled chile of th(whitc.And
( tcro races) Individual students may be trap.ferred from one institution, school
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Senator EAST. We wish to now welcome the Honorable William
Bradford Reynolds, the Assistant Attorney General in charge of
the Civil Rights Division.

We deeply appreciate your coming, Mr. Reynolds, and your pa-
tience in waiting for a Senate which always seems to be running a
few minutes behind.

We appreciate your statement being as concise as possible, con-
sistent with your responsibilities. Then I am going to turn this over
immediately to Senator Baucus so that he might ask you what
questions he has. Please proceed.

STATEMENT OF HON. WILLIAM BRADFORD REYNOLDS, ASSIST.
ANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, DEPART.
MENT OF JUSTICE
Mr. RwoLwS. Thank you, Mr. Chairman.
I would like to read my statement, if I could. I will try to do it as

rapidly as I can in order to provide time for Senator Baucus.
Thank you, Mr. Chairman and members of the subcommittee, for

inviting me to testify on the critically important subject of school
desegregation. Few contemporary domestic issues command as
much public attention as the question of how this administration
and this Congress plan to respond to the problem of unconstitution-
al racial segregation of our public schools.

Virtually everyone, I believe, agrees with the ultimate objec-
tive-that is, complete eradication of State-imposed racial segrega-
tion. Moreover, we all probably can agree that the achievement of
this objective is central to the constitutional promise of equal pro-
tection of the laws.

In recent years, however, we have witnessed growing public dis-
enchantment with some of the remedies used to accomplish the
constitutional imperative of eliminating racial discrimination in
public schooling.

The hearings being conducted by this subcommittee underscore
an increased public awareness of the need to develop enlightened
and forward-looking school desegregation remedies and to elimi--
nate those techniques which have in too many instances proved
ineffective, and even counterproductive, in the past.

To this end, this subcommittee is currently considering several
bills dealing with the subject of school desegregation. While the
remedial formulas contained in these bills differ in a number of
respects, both in terms of the procedural approach suggested and
in terms of the substantive relief contemplated all sound the same
theme-compulsory busing of students in order to achieve racial
balance in the public schools is not an acceptable remedy.

As a matter of administration policy, this theme has been en-
dorsed by the President, the Vice President, the Secretary of Edu-
cation, the Attorney General, and me.

The administration is thus clearly and unequivocally on record
as opposing the use of mandatory transportation of students as an
element of relief in future school desegregation cases.

Stating our opposition to compelled busing, however, is but a-
starting point in developing just and sound policies to achieve the
central aim of school desegregation-equal education opportunity.
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If mandatory busing is not an acceptable tool with which to
combat unconstitutional racial segregation of our public schools, it
is incumbent upon all branches of Government to develop reason-
able and meaningful alternatives designed to remove remaining
State-enforced racial barriers to open student enrollment and to
insure equal education opportunity for all, without regard to race,
color, or ethnic origin.

It is in the area of developing just such meaningful alternative
approaches, to accomplish to the fullest extent practicable the de-
segregation of unconstitutionally segregated public schools, that we
at the Department of Justice have been concentrating our atten-
tion in recent months.

Since this subcommittee is engaged in much the same effort
through the legislative process, I am pleased to have this opportu-
nity to share with you the thoughts and tentative conclusions
resulting from our analysis to date.

Let me note at the outset that my remarks today are directed
only to the policy considerations raised by the several bills current-
ly before this subcommittee.

Other questions have been raised regarding the constitutionality
of legislation that seeks to restrict the jurisdictional authority of
Federal courts to order certain relief. Those complex constitutional
issues are being carefully scrutinized by the Department of Justice.

Because that review has not yet been completed, I will, for the
present, place to one side all discussion relating to the constitution-
al implications of the several bills in question and turn my atten-
tion solely to the remedial considerations under development by
this administration to vindicate the constitutional and statutory
requirements of equal education opportunity.

I hope that this subcommittee will find the administration's anal-
ysis and the policies borne of that analysis useful in its considera-
tion of appropriate legislation in this area.

The Department's responsibility in the field of school desegrega-
tion derives from title IV, VI, and IX of the Civil Rights Act of
1964, as well as the Equal Education Opportunity Act of 1974.

It is important to emphasize that these statutes do not authorize
the Department of Justice to formulate education policy. Nor could
they, for under our Federal system, primary responsibility for for-
mulating and implementing education policies is constitutionally
reserved to the States and their local school boards.

In carrying out this responsibility however, the States cannot
transgress constitutional bounds; and the Department's basic mis-
sion under these Federal statutes, a mission to which this adminis-
tration is fully committed, is to enforce the constitutional right of
all children in public schools to be provided an equal education
opportunity, without regard to race, color, or ethnic origin.

In discussing with you the particulars of how we intend to en-
force this constitutional right, it is important to frame the discus-
sion in proper historical perspective.

Brown v. Board of Education, 347 U.S. 483-1954-is of course
the starting point.In Brown the Supreme Court held that even
though physical facilities and other tangible elements of the educa-
tional environment may be equal, State-imposed racial segregation
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of public school students deprives minority students of equal pro-
tection of the laws. Id. at 498.

Casting aside the shameful separate-but-equal doctrine- estab.
wished some 84 years earlier in Plessy v. Fer on, 110 U.S. 537-
1896-the Court held that State-imposed racial separation inevita-
bly stigmatizes minority students as inferior. Id. at 494.

The Court concluded therefore that State-enforced racially sepa-
rated education facilities are inherently unequal. Id. at 495.

One year after the initial decision in Brown, the Supreme Court,
in Brown -H, ordered that the Nation's dual school systems be
dismantled with all deliberate speed Brown v. Board of Educat in,
849 U.S. 294, 300-301, 1955-Brown II. The goal of a desegregation
remedy, the Court declared, is the admission of students to public
schools on a racially nondiscriminatory basis. Id.

During the period following Brown I, State and local officials
engaged in widespread resistance to the Court's decision. Thus, few
jurisdictions made any real progress toward desegregation.

In 1968, 13 years after Brown II, the Supreme Court's patience
ran out. In Green v. County School Board, 391, U.S. 430-1968--the
Court was confronted with a freedom of choice plan that had the
effect of preserving a dual system. In disapproving this plan, the
Court made clear that a desegregation plan must be judged by its
effectiveness in disestablishing State-imposed segregation. Id. at
439.

The burden on a school board that has operated a dual system,
the Court explained, "is to come forward with a plan that promises
realistically to work and promises realistically to work now." Id.

In neither Brown nor Green, however, did the Court assert that
racial balance in the classroom is a constitutional requirement or
an essential element- of the relief necessary to redress State-en-
forced segregation in public schools.

Rather, the Court held simply that the Constitution requires
racially nondiscriminatory student assignments and eradication of
the segregative effects of past intentional racial discrimination by
school officials.

Because of the problems encountered by the lower courts in
implementing the Green decision, the Supreme Court returned to
the subject of a school board's remedial obligations 3 years later in
Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1-
1971.

Swann specifically ejected any "substantive constitutional right
[to a] particular degree of racial balance." Id. at 24, and reiterated-
that the basic remedial obligation of school boards is "to eliminate
from the public schools all vestiges of State-imposed segregation."
Id. at 15.

For the first time however, the Court authorized use of manda-
tory race-conscious student-,assignments to achieve this objective,
explanig that racially neutral measures such as neighborhood
zoning may fail to counteract the continuing effects of past uncon-
stitutional nation. Id. at 27-28.

Moreover, in light of the prevalence of bus transportation inpublic school systems, the Swann court upheld the use of manda-
tory bus transportation as a permissible tool of school desegrega-
tion. Id. at 29-30.
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Thus, in what has proved to be the last unanimous opinion by
the High Court in the school desegregation area, the first tentative
step was taken down the rememal road of court-ordered, race-
conscious pupil assignments and transportation. Since then, that
road has been traversed involuntarily more and more often by the
yellow school bus because of a preoccupation with racial ratios in
the classroom as a desegregation remedy.

What is interesting to note however is that the Swann court
spoke in measured terms, expressing reserved acceptance of busing
as but one of a number of remedial devices available for use when,
and these are the Supreme Court's words, it is "practicable," "rea-
sonable," "feasible," workable," and "realistic."

The Court clearly did not contemplate indiscriminate use of
busing without regard to other important and often conflicting
considerations. Indeed, the Swann court, emphasizing the multiple
public and private interests that should inform a desegregation
decree, expressed disapproval of compulsory busing that risks the
health of students or significantly impinges on the educational

- process, made clear that busing can be ordered only to eliminate
the effects of State-imposed segregation and not to attain racial
balance in the schools, and tacitly admonished courts to rely on
experience in exercising their equitable remedial powers.

Today, a decade after Swann, there is ample reason to heed that
admonition. Justice Oliver Wendell Holmes counseled wisely, in his
book "The Common Law," that, "the life of the law has not been
logic, it has been experience."

Unlike 1971, when no court had any empirical evidence on which
to assess the advisability or effectiveness of mandatory busing, now
we have 10 years of experience and the results of hundreds of
busing decrees on which to draw in formulating current desegrega-
tion policies.

It is against this backdrop that courts, legislators, and the public
must-as Swann itself signaled-now reconsider the wisdom of
mandatory busing as a remedy for de jure segregation.

Few issues have generated as much public anguish and resist-
ance, and have deflected as much time and resources away from
needed endeavors to enrich the educational environment of public
schools, as court-ordered busing.

The results of numerous studies aimed at determining the
impact of busing on educational achievement are at best mixed.
There has yet to be produced sufficient evidence showing that
mandatory transportation of students has been adequately atten-
tive to the seemingly forgotten "other" objective of both Brown and
Swann-namely, establishment of an educational environment that
offers-

Senator EAST. Excuse me for interrupting.
Senator Baucus is under these severe time restraints. He has had

an opportunity to look through your statement. We will let
fish it up in one moment. If you would not mind-since he has
had a chance to read the full statement here-answering a few
questions he might have before he has to leave, then we could go
back to letting you complete your statement. We hope that is
reasonably satisfactory to you. I

8-= 0-82-38
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Mr. Rnous. Certainly. I will pick it up at the beginning
rather than the middle of that sentence.

Senator EAst. All right. Fine. Thank you very much.
Senator Baucus?
Senator BAUCUS. Thank you very much, Mr. Attorney General;

and I thank you, Mr. Chairman.
My first question is one that you have alrepidy dealt with in your

statement. You stated that you are prepared to address the ques-
tion of limitation on Federal court jurisdiction. Does the Depart-
ment have a position on this bill? Do you favor it, or do you not
favor 1647?

Mr. REYNOLDS. As I indicated, Senator, the Department is study-
ing the bill in terms of the constitutional questions that are raised,
and until that study is completed I am not in a position to com-
ment.

Senator BAucus. When will that be completed?
Mr. REYNOLDS. I am personally not undertaking that study. That

is being done primarily in the Office of Legal Counsel at the
Department of Justice, so I am not sure what the timetable is.

Senator BAUCUS. What is your best guess?
Mr. REYNOLDS. I do not have a best guess at this time.
Senator BAUCUS. I am a little concerned, because the Depart-

ment has known about this bill for a long time and about other
bills limiting Federal court jurisdiction.

We have to vote on this bill next week; and, as the chairman has
indicated, some of us have a public responsibility to move forward.

I think the Department has an obligation to come forward and
tell us what the Department's view is with respect to the constitu-
tionality of this bill.

Why has the Department taken so long? You have known about
this for a long time. Are you afraid to make the decision?

Mr. REYNOLDS. Senator, I am not the one undertaking that
review of the constitutional question.

Senator BAUCUS. But you are here speaking for the Department
on this bill, so why has not the Department taken a position on
this bill? Why are you not here yet advising us whether to pass or
not pass this bill?

Mr. REYNOLDS. Because the study of what is a terribly complex
question relating to the constitutional implications of the bill has
not yet been completed.

Senator BAUCUS. Are you going to make a decision before
Friday-before this bill is marked up by this subcommittee?

Mr. REYNOLDS. I can certainly take back to the Attorney General
your concern that the Department has not yet reached a decision
and ask whether we could, if necessary, adjust our timetable in
order to accommodate that concern.

Senator BAUCUS. Very candidly, I have th6 feeling that the De-
partment, or at least the administration, ideologically favors this
bill. I do not think this administration likes busing or wants busing
under any circumstances.

On the other hand, I have the feeling that this administration
also recognizes the dangers of limiting lower Federal court jurisdic-
tion-the dangers of that precedent-and accordingly the Depart-
ment is afraid to make a decision.
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Mr. REYNoLDS. I am not aware of anybody in the Department
who is working on this problem indicatinganyfear-about making a
decision.

Senator BAucus. Why is it taking so long? This issue has been
around for months and months, and the Department has known of
this hearing and other hearings; yet there is no indication the
Department is ever going to make any decision. I hear, "Well, we
are thinking about it; we are studying it." You give me no indica-
tion as to when that study will be complete.

Mr. REYNOLDS. I am not the individual in the Department to give
you the answer.

Senator BAUCUS. Have you discussed this matter with the De-
partment?

Mr. REYNoLm. Not as to the timetable of when they are going to
complete it.

Senator BAucus. Why not?
Mr. REYNOLDS. That: is not-a matter within the area of my

responsibility.
Senato:EAsT.-Would the Senator yield for one point of inquiry?
Senator BAUCUS. Sure.
Senator EAST. I would like to offer a thought on the Senator's

very pertinent inquiry. We have not pressed the Department to do
so.

I would argue myself, as a matter of separation of powers, that
certainly Congress is free to proceed with remedies that it feels it
has under the Constitution to effect policy change. I do feel we
have this power under article 3 and also under the 14th amend-ment. So it is in that spirit which we pro .

This is not to say I would be opposed to the administration
offering an opinion on this, be it solicited or unsolicited. I am not
here attempting to help Mr. Reynolds, who is more than able to
state his own position, but I am saying no one has pressured him to
do so.

Perhaps from their own vantage point-again, no one knows-it
ma well be that they feel we have undertaken a course of action,
a we should be free to pursue it, and they need not -track us

every step of the way and offer gratuitous opinions along the way
as to whether what we are doing is fully consistent with their own
view of the matter.

What I am saying is that I do not know that the administration
has been delinquent here in anything, in that I as the chairman of
the subcommittee have not so pressured them, and I do not know
that the chairman of the Judiciary Committee has done so, and
that the majority leader or other Senate leadership has not re-
quested clarification and they have failed to provide it.

You have allowed us to work our own way, which I find very
consistent with the idea of separation of power in our legislative
function.

Excuse me.
Senator BAucus. I thank the chairman. The question really is

not whether this committee of the Congress has the authority to-
make these decisions, of course we do. One of the objectives of
these hearings, is to evaluate the constitutionality of this bill. I
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thought that therefore witnesses, particularly witnesses from the
Department of Justice should address that issue.

Second, the House Judiciary Committee has repeatedly asked the
Department for the Department's views on the constitutionality of
the court jurisdiction bills; and so far the Department has refused
to respond to those requests.

So the Department has been put on notice that at least one
House of Congress is interested, and the Department is- now on
notice that at least one member of the other body is also interested
in the Department's view.

Turning to another matter, the bill, as you know, Mr. Reynolds,
precludes court orders that might reassign students, or close or
open schools, or reassign teachers. Yet you were reported to have
stated in a New York Times interview that the Department may
use the remedy of reassigning teachers in seeking to redress dis-
crimination in schools.

Since this bill would preclude that remedy, are you recommend-
ing that this committee delete that provision of the bill or not?

Mr. REYNOLDS. My testimony that I have not yet finished does
address that area.

Senator BAUCUS. What is the Department's view on that point?
Mr. REYNOLDS. I think our view is that a useful remedial tech'

nique that is now available and, in our view, might well be ob-
served where you have a finding of assignment of teachers based
on race-conscious assignments would be to undo that violation by
permitting a reassignment of teachers.

Senator BAUCUS. So are you therefore recommending that that
portion of the bill be modified to allow the Department to make
that recommendation-that is, to recommend under appropriate
circumstances the reassignment of teachers as a remedy?

Mr. REYNOLDS. I think the recommendation would be that, in-
stead of completely precluding that as an available remedy, there
are instances where reassignment of teachers after a finding of a
race-conscious assignment constituting de jure segregation is a tool
that has not been accompanied by the same kind of disruptive
results as busing. It is a tool that seems to be effective in the area
of trying to achieve some desegregation and in appropriate cases is
one that we would anticipate using if it is not precluded.

Senator BAucus. So the Department disagrees with that part of
the bill which would preclude reassignment of teachers as a
remedy?

Mr. REYNOLDS. Generally, I think that is right.
Senator BAucus. Does the Department also disagree with that

part of the bill which would prevent the use of closing or opening
of schools as a remedy? On page 13 of your testimony you say that
you will use that as a remedy.Mr. REYNOLDS. Again, let me be clear. I think that as those
provisions are now couched the prohibition, in our view, is over-
bro'id. I think there can be use made of closing schools where there
is an excess capacity in the system and a consolidation of different
schools as a result of those closings, which could be used to further
the desegregation remedy.
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I think you have to be careful when you use that and how you do
it. I am not suggesting that it will be used in- all cases, but I think
there may well be-

Senator BAuCus. Some cases. And therefore the Department
would disagree with that portion of this bill that is before us which
would preclude those remedies

Mr. RiYNoLS. I would hope there could be some modification of
that part of the bill. --

Senator BAucus. I get from the general tone of your statement
that the Department will work to insure that minority schools are
of equal caliber to other schools. How does that policy differ from
the "separate but equal" doctrine of Pesy v. Ferguson? Is that not
the same as Plessy?

Mr. RyNOLDS. Absolutely not.
First, when you are talking about a finding of de jure segrega-

tion, part of the remedy in addition to enhancing educational qual-
ity is to remove the racial barriers imposed by the States. That
clearly would remove the "separate" prong of the "separate but
equal" doctrine of Plesy v. Ferguson.

If you have, beyond that, a de facto segregation policy where you
do have separate schools, there is no constitutional violation with
regard to that. The courts have held that I guess from the begin-
ning. If you do not have any State action associated, but the
neighborhoods have evolved in a natural way and there -are some
neighborhoods that are essentially one race and they have a one-
race school, and the conclusion is that that is a de facto separation,
the courts have said there is no constitutional infirmity at all with
regard to that.

Our position is that, notwithstanding the fact that there is no
unconstitutional separation, if you have different treatment by the
school board of schools in those minority areas than you do in
other areas of the system, that should be attended to and looked at
carefully under the equal protection clause.

There is no "separate but equal" concept at all in either prong of
that analysis.

Senator BAucus. I just think it is a dangerous distinction, and I
think a lot of people will have some trouble with it.

The trouble is that we cannot address the constitutional issues
here, because you are unwilling to address them. That I think is
the heart of this hearing.

Mr. REYNOLDS. That is not the constitutional issue-that is total-
ly different from theconstitutional issue you raised before.

Senator BAUCUS. I am talking about the issue of lower Federal
court jurisdiction-which you are unwilling to address. •

Mr. PEOLDS. That does not relate to the constitutional issues
that I just raised with you or responded to.

Senator BAUCUS. I understand too that it is the policy of the
administration to rely heavily on various alternate programs and
remedies, such as-the use of magnet schools.ten

Why did the administration then press for the elimination of the
Emergency School Aid Act, which is the Federal desegregation aid
program? If we are going to have other alternate remedies that
work, such as magnet schools,' it seems to me that the Department
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would press the Federal Government to aid those schools financial-
ly, not take away aid.

Mr. REYNOLDS. I think one of the major elements that we should
not lose sight of in this whole area is that it is for the State and
local governments to be achieving desegregation remedies-to be
affording education to students on an equal basis.

I am not suggesting that the Federal Government come in and
put magnet schools or magnet programs in different schools. It
seems to me that that would be a marked departure from any kind
of remedial suggestion which has been made heretofore.

Magnet school concepts are ones where the localities create and
establish these magnet school programs or enhanced programs
which can indeed assist in achieving desegregation.

Senator BAucus. OK. My time is up. I want to thank you very
much for adjusting your schedule and allowing me to interrupt
your statement. I appreciate that very much.

Thank you, Mr. Chairman.
Senator EAST. Thank you, Senator Baucus.
Mr. Reynolds, I gather you prefer as a matter of choice to finish

your statement?
Mr. REYNOLDS. I think, now that I have started it, I probably-

ought to finish it.
Senator EAST. All right. It would be made a permanent part of

the record, as written; but I am not trying to stop you from doing
that. If you feel more comfortable doing it, I certainly would want
you to do that; but your full statement will be made a part of the
permanent record and would certainly reflect, as we understand,

-- your position as coming from the Department of- Justice. But I
leave that decision to you, because I do not want you to feel that
we have cut you off.

Mr. REYNOLDS. I believe it would be most appropriate, since I am
half-way through it, to continue with the statement, since I am not
sure there are enough copies available for other people who are
listening, and they would be left without the benefit of the remain-
ing part.

Senator EAST. That is fine. Please feel free to continue.
Mr. REYNOLDS. In order to make it coherent, I- will back up a

little.
Senator EAST. OK.
Mr. REYNOLDS. Forgive me if I repeat myself for just a sentence

or two.
Few issues have generated as much public anguish and resist-

ance, and have deflected as much time and resources away -from
needed endeavors to enrich the educational environment of public
schools, as court-ordered busing.

The results of numerous studies aimed at determining the
impact of busing on educational achievement are at best mixed.
There has yet to be produced sufficient evidence showing that
mandatory transportation of students has been adequately atten- -

tive to the seemingly forgotten other remedial objective of both
Brown and Swann-namely, establishment of an educational env.
ronment that offers an equal education opportunity to every school
child, irrespective of race, color, or ethnic origin.
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In his May address to the American Law Institute, Attorney
General William French Smith accurately commented on the accu-
mulated evidence in this area in the following terms:

Some studies have found negative effects on achievement. Other studies indicate
that busing dCes not have positive effects on achievement and that other consider-
ations are more likely to produce significant positive influences.

In addition, in many communities where courts have implemented busing plans,
resegregation has occurred. In some instances upwardly mobile whites and blacks
have merely chosen to leave the urban environment. In other instances, a concern
for the quality of the schools their children attend has caused parents to move
beyond the reach of busing orders. Other parents have chosen to enroll their
children in private schools that they consider better able to provide a quality
education. The desertion of our cities' school system has sometimes eliminated any
chance of achieving racial balance even if intracity busing were ordered.

These lessons of experience have not been lost on some judges,
including members of the Supreme Court, where opinion in this
area is now sharply divided. For example, Justice Lewis Powell
recently remarked in dissent in the Estes case: "This pursuit of
racial balance at any cost * * * is without constitutional or social
justification. Out of zeal to remedy one evil, courts may encourage
or set the stage for other evils. By acting against one race schools,
courts may produce one race system," Estes v. Metropolitan
Branches of the Dallas NAACP, 444 U.S. 437, 450-1980-Powell,
J., joined by Stewart and Rehnquist, JJ., dissenting from dismissal
of certiorari as improvidently granted.

The flight from urban public schools has contributed to the ero-
sion of the tax base of a number of cities, which has in turn had a
direct bearing on the growing inability of many school systems to
provide a quality education to their students, whether black or
white.

Similarly, the loss of parental control and involvement, which
often comes with the abandonment of a neighborhood school policy,
has. robbed many public school systems of a critical component of
successful educational programs.

There is, in addition, growing empirical evidence that education-
al achievement does not depend upon racial balance hi public
schools.

To be sure, some communities have accepted mandatory busing,
thus avoiding some of its negative effects. Unfortunately however,
calm acceptance of mandatory busing is too often not forthcoming;
and, plainly, the stronger the parental and community resistance,
the less effective becomes a compulsory student transportation
plan.

One of the principal objections to busing is that courts, frequent-ly relying on the advice of experts, have largely ignored the meas-
ured terms of the Swann decision and have employed busing indis-
criminately, on the apparent assumption that the cure-all or ast
intentional segregative acts is to reconstitute all classrooms gong
strict racial percentages. Not even in a perfect educational world
would one expect to find every school room populated by precise
racial percentages that mirror the general population.

Mandatory busing has also been legitimately criticized on the
rounds that it has been employed in some cases to alter racial

im .balance that is in no way attributable to the intentionally segre-
gative acts of State officials.
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In Keyes v. Denver School District, 413, U.S. 189 (1973), the
Supreme Court held that a finding of State-imposed racial segrega-
tion in one portion of a school system creates a presumption that
racial imbalance in other portions of the system is also the product
of State action.

To avoid imposition of a system-wide desegregation plan, which
often includes system-wide busing, a school board subject to the
Keyes presumption must shoulder the unrealistic burden of prov-
ing that radial balance in other areas of the system is not attribut-
able to the State.

Consequently, the application of Keyes has in my view resulted
in system-wide transportation remedies that in some instances en-
compass not only de jure or State-imposed segregation but de facto
segregation as well.

Sobered by this experience, the administration has reexamined
the remedies employed in school desegregation cases. Stated suc-
cinctly, we have concluded that involuntary busing has largely
failed in two major respects: It has failed to elicit public support,
and it has failed to advance the overriding goal of equal education
opportunity. Adherence to an experiment that has not withstood
the test of-experience obviously makes little sense;

Accordingly, the Department will henceforth, on a finding by a
court of de jure racial segregation, seek a desegregation remedy
that emphasizes the following three components, rather than court-
ordered busing: one, removal of all State-enforced -racial barriers to
open access to public schools; two, insurance that all students-
white, black, Hispanic, or of any other ethnic origin-are provided
equal opportunities to obtain an education of comparable quality;
and, three, eradication to the fullest extent practicable of the re-
maining vestiges of the prior dual systems.

To accomplish this three-part objective, we have developed, I
think, a coherent, sound, and just litigation policy that will insure
fair enforcement of the civil rights laws, eliminate the adverse
results attending percentage busing, and make educational issues
the foremost consideration.

As part of that litigation policy, the Department will thoroughly
investigate the background of every racially identifiable school in a
district to determine whether the racia segregation is de jure or de
facto.
. In deciding to initiate litigation, we will not make use of the

Keys presumption but will define the violation precisely and seek
to limit the remedy only to those schools in which racial imbalance
is the product of intentionally segregative acts of State officials.

All aspects of practicability, such as disruption to the education
process, community acceptance, and student safety, will be weighed
in designing a desegregation remedy.

In developing the specific remedial techniques to accomplish this
three-part objective, we recognize that no single desegregation tech-
nique provides an answer. Nor does any particular combination of
techniques offer the perfect remedial formula for all cases. -

But some desegregation approaches that seem to hold promise
for success include voluntary student transfer programs, magnet
schools, enhanced curriculum requirements, faculty incentives, in-
service training programs for teachers and administrators, school
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closings in systems with excess capacity and new construction in
systems that are overcrowded, and modest adjustments to attend-
ance zones.

The overarching principle guiding the selection of any or all of
these remedial techniques, or indeed resorting to others that may
be developed, is equal education opportunity.

Let me add that our present thinking is to give this approach
prospective application only. We do not contemplate routinely re-
opening decrees that have proved effective in practice.

The law generally recognizes a special interest in the finality of
judgments, and that interest is particularly strong in the area of
school desegregation. Nothing we have learned in the 10 years
since Swann leads to the conclusion that the public would be well
served by reopening wounds that have long since healed.

On the other hand, some school districts may have been success-
ful in their efforts to dismantle the dual systems of an earlier Ige.
Others might be able to demonstrate that circumstances within the
system have changed to such a degree that continued adherence to
a forced busing remedy would serve no desegregative purpose.

Certainly, if in the wake of white flight or demographic shifts
black children are being bused from one predominantly black
school to another, the school system should not be required to
continue such assignments.

A request by the local school board to reopen the decree in such
circumstances would in my view be appropriate, and the Justice
Department might well not oppose such a request so long as we are
satisfied that the three remedial objectives discussed above will not
be compromised.

There is another dimension to the administration's current
school desegregation policy that deserves mentiofi. Apart from the
issue of unconstitutional pupil assignments, experience has taught
that identifiably black schools sometimes receive inferior educa.-
tional attention.

Whatever the ultimate racial composition in the classroom, the
constitutional guarantee of equal education opportunity prohibits
school officials from intentionally depriving any student, on the
basis of race, color, or ethnic origin, of an equal opportunity to
receive an education comparable in quality to that being received
by other students in the school district.

Deliberately providing a lower level of educational services to
identifiably black schools is as invidious as deliberate racial segre-
gation. Evidence of such conduct by State officials might includedisparities in the tangible --components of education, such as the
level and breadth of academic and extracurricular programs, the
educational achievement and experience of teachers and adminis-
trators, and the size, age, and general conditions of physical facili-
ties.

Indeed, Swann itself held that, independent of student assign-
ments, where it is Possible to identify a black school simplyy by
reference to the racial composition of teachers and staff, the qual-
ity of school buildings and equipment, or the organization of sports
activities, a prima facie case of, violation of substantive constitu-
tional rights under the equal protection clause is shown." 402 U.S.
at 18.
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The Court explained that the proper remedy in such cases is to
"produce schools of like quality, facilities, and staffs." Id. at 19.
Despite the recognition of this constitutional right by a unanimous
Court in Swann, suits have rarely been brought to redress such
wrongs.

In pursuing constitutional violations of this kind, the Justice
Department in no way intends to second-guess or otherwise intrude
into the educational decisions and policymaking of State education
officials. That function, as I have previously made clear, is reserved
to the States. And in many cases substantial disparities in the
tangible components of education may well be attributed to legiti-
mate, racially nondiscriminatory factors.

But when such disparities are the product of intentional racial
discrimination by State officials, can it seriously be maintained
that the educationally disadvantaged students are being afforded
equal protection of the laws? Our future enforcement policies will
be aimed at detecting and correcting any such constitutional viola-
tions wherever they occur.

In sum, the administration remains firm in its resolve to ferret
out any and all instances of unlawful racial segregation and to
bring such practices to a halt. We do not believe that successful
pursuit of that policy requires resort to a desegregation remedy
known from experience to be largely ineffective and, in many
cases, counterproductive.

The school desegregation bills currently being considered by this
subcommittee suggest a similar attitude on the part of Members of
the Senate. To the extent that those bills seek to restrict the use of
mandatory student transportation as a tool of school desegregation,
they reflect the thinking of the administration in this area.

I would sound only one cautionary note. In framing legislation
aimed at eliminating or severely limiting the use of forced busing
as an available remedial tool, care should be taken not to draft the
statutory prohibition so broadly that it bans as well other desegre-
gation techniques which have not been shown to be ineffective or
counterproductive in combating State-imposed facial segregation of
our public schools.

In this regard, a legislative prohibition against inferior Federal
courts ordering transportation of students to obtain racial balance
in the schools need not, in our view, also preclude use of other
remedial techniques such as school closings in systems with excess
capacity or involuntary transfers of teachers to break up State-
created racially identifiable faculties.

The evidence currently available to the Department of Justice
indicates that school closings and teacher transfers may in some
cases assist effectively in eliminating the vestiges of racially dis-
criminatory dual school systems.

Nor does the Department have information suggesting that these
desegregation techniques are attended by any of the adverse conse-
quences often associated with mandatory student transportation.

Accordingly, we would hope that the subcommittee, in-its consid-
eration of appropriate antibusing legislation, would hesitate before
eliminating desegregation methods which, unlike mandatory
busing, have been usefully employed in the past to assist in vindi-
eating the constitutional guarantee of equal education opportunity
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for all public school students, regardless of race, color, or ethnic
origin.

In closing, let me state that this administration will tirelessly
attack State-imposed segregation of our Nation's public schools on
account of race, color, or ethnic origin. The Department's mission
continues to be the prompt and complete eradication of de juresegregtion.

e the relief we seek may differ in certain respects from the
remedies relied upon by our predecessors, the Department of Jus-
tice will not retreat from its statutory and constitutional obligation
to vindicate the cherished constitutional guarantee of equal educa-
tion opportunity.

Thank you, Mr. Chairman.
Senator EASr. Thank you, Mr. Reynolds.
Before I turn to a. question or two that I have of you, Judge

McMillan, again I wish to. thank you for coming and would be
delighted to have you stay as long as you would like.

- I am afraid, because of our time constraints, and with the ab-
sence of our two distinguished colleagues here, we will not be
coming back to your testimony.

I would appreciate it if you would be available for written ques-
tions that might be sent to you in the near term from any member
of the panel.

Again, we would be delighted to have you stay; and I appreciate
your indulgence in remaining as long as you have; but I know you
have scheduling problems also; and we will not indulge upon youany urther..-nudge MchL . Mr. Chairman, my staying power might be

affected by the endurance power of my grandchildren.
Senator EAZF. We appreciate your willingness to stay this long,

and want to say that you can stay as long as you would like and
leave whenever you feel compelled to do so.

Again, Mr. Reynolds, I would like to thank you for coming and
indulging our time problems which we always seem to have here in
the Senate.

Let me just get a clarification on a couple of points which, at
least for me, will be all I have of you. As I understand, what you
are saying is that your general policy in the Department of Justice,
as a general poicy, is one in which you are concluding that manda-
tory busing for purposes of achieving racial balance or proportions
is a remedy you no longer find an acceptable remedy for the
various reasons you have given.

You have very carefully stated--so I do not, obviously, wish to
put words in your mouth-that you feel there are other appropri-
ate and desirable remedies to deal with the problem of the matter
of desegregation or however one wishes to describe this matter of
implementi rights, regardless of race, under the Constitutioh.
But the administration has come to the conclusion that mandatory
busing for purposes of achieving racial balance is an inappropriate
tool to the desirable end-namely, a racial neutrality and a color-
blind Constitution. Am I correct in that understanding?

Mr. RzwoLS. That is correct.
- Senator EAr. And I understand this: You are not endorsing this
bill, per se, as you say you are not here in that capacity, because
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,the Department of Justice has not yet completed its own evalua-
tion on this question of the withdrawal of jurisdiction. So you are
not here to comment upon that, and the Department itself is, as of
this point, not in a position to comment upon it.

But in terms of the end that we hope to achieve, we are not at
least pointing in a direction that is inconsistent with administra-
tion policy in the Department of Justice. Is that correct?

Again, it is another way of restating my premise that if, for
purposes of discussion, which you are not conceding at this point,
we could assume this is a constitutional remedy, you have no
quarrel with what we are trying to -achieve?

Mr. REvNoLS. That is correct.
Senator EASr. But you are reserving the right to evaluate the

particular method. I fully appreciate that and understand it.
Indeed, I would argue, simply as one Senator, and do not pretend

for a moment to speak for the balance of my colleagues here, let
alone the U.S. Senate; but I was noting earlier in my exchange
with Senator Baucus that we are always delighted to hear from our
distinguished colleagues from the Justice Department; but I do feel
as a matter of separation of powers we have an obligation to
pursue remedies as we see fit, to explore them, and to examine
them. We can do that on our own initiative and indeed ought to do
it, always of course concerned and solicitous of comments offered
by our coequal branches, or relatively coequal-regarding here the
Justice Department as the executive branch.

I do not personally find it imperative and absolutely essential
before we can make up our minds on a remedy or course of action
that we must have been given a definitive, authoritative decision
by the executive branch. Again, we have our own obligations to
pursue under the Constitution, and, at appropriate times, when-
ever the executive branch sees fit to offer their thoughts, we will
happily receive them, weigh them, and consider them very careful-ly.

I do not feel that that is a condition precedent to our pursuing
courses of action as we reasonably see them and understand them.

Again, on the point that Senator Baucus was making to you, I do
not look upon the Justice Department as having been delinquent
here for dragging their feet, simply because this branch of Govern-
ment has not pressured you, that I am aware of-we certainly have
not-to give us a definitive ruling.

If we had a week, a month, or 6 weeks ago, then we might chide
you a bit for being dilatory; but since we have not done that and
you have not offered a gratuitous opinion, I suppose there is a
mutuality of respect there at this point. But you are certainly free
to do what you wish in the future.

So I do not see then, as our exchange here would suggest that
what we are doing, at least as a policy goal or end, is inconsistent
with the general policy concerns of the Department of Justice, but,
again, appreciating you have the right to offer your judgment on
any particular remedy that we might come up or with some partic-
ular legislative form.

Finally, I completely accept your good caveat that whatever we
do draw here-and we have tried to be very careful on this point
and happily received advice on it from many quarters, public and
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private-I would remind those following this matter that this bill
is so tailored as to single out a particular thing-namely, manda-
tory busing for purposes of achieving racial balance-that is the
particular mischief or-if you will-evil that we are trying to deal
with.

It is quite clear that the lower Federal courts, let alone other
entities of the American Federal system, would have adequate tools
and remedies to deal with a whole phalanx of possible remedies for
the problem of achieving greater racial fairness and equity under
the U.S. Constitution, as that standard may evolve over time.

I am simplytrying to put in perspective that this is a slender
point dealing with a specific problem-namely, court-ordered
busing for purposes of achieving racial balance.

It leaves untouched and unscathed the power of the lower Feder-
al courts to deal with an infinite number of other potential reme-
dies they might have in confronting this problem.

Unless you have an additional comment, Mr_-Reynolds, I have
nothing else to inquire of you. I again thank you for coming.

We have one final panel here, which we fully intend to hear. The
chairman being of mortal flesh, I am going to ask that we take a
10-minute recess. I shall return, I promise; and We shall proceed
with our final panel.

Mr. RYOLDS. Thank you, Mr. Chairman.
Senator EAsT. Thank you. We will recess for 10 minutes.
[A short recess was faken.]
Senator EAST. I would like to declare us to be back in session. I

would appreciate it if the panelists who are here would please take
their seats: Mr. Tom Atkins, Ms. Carolyn Hutto, Ms. Suzanne
Hittman, Mr. Herb Rule, and Ms. Jane Scott.

I appreciate the patience of you good people, having been here
for so long. We certainly want to give you an opportunity to be
heard.

As we have traditionally done here with panels of this sort, I
would like to let each of you make your statement; and then we
can come back and have a discussion based upon the whole range
of comment rather than just do one on one along the way; it seems
to string it out unduly long.

This way, if any of you is under an incredible time bind, you can
leave; and I will happily stay with the rest of you so we can finish
up this line of testimony.

Again, I would encourage you to be as concise as you can in
terms of your oral statements, in generally stating your conclu-
sions and basic reasons therefor, appreciating that your full state-
ments will be made a part of tlhe record. That will leave all of us
more time for a little dialog.

I welcome Mr. Tom Atkins, general counsel for the National
Association for the Advancement of Colored People, from New
York, N.Y. I welcome Ms. Carolyn Hutto, a former member of the
Jefferson County Board of Education, Louisville, Ky.; Mrs. Suzanne
Hittman, president of the Seattle school board, from Seattle,
Wash.; Mr. Herb Rule, president of the Little Rock school board,
Little Rock, Ark.; and Mrs. Jane Scott, a former member of the
school board, Charlotte, N.C.
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It is nice to have you, Mrs. Scott, a constituent. We again wel-
come all of you.

Mr. Atkins, if you would like to kick off this session; we will just
move down the line and then get in our discussion.

Mr. Atkins.

STATEMENT OF TOM ATKINS, GENERAL COUNSEL, NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF COLORED
PEOPLE, NEW YORK, N.Y.
Mr. ATKINS. Thank you very much, Senator East. I appreciate

the opportunity to appear before the subcommittee and offer some
observations.

I must say, Mr. Chairman, sitting through the earlier parts of
this session suggests to me that there is much to do and very little
time in which to do it, both for this committee and perhaps for the
country.

My remarks, in deference to the tightness of the subcommittee's
time schedule, will be brief. I will not read my written statement,
which has been made available to the subcommittee, with the
exception of the last 2 pages which I lost in transit and I will send
to the subcommittee. I apologize for their absence.

I will summarize the written statement very quickly and make
some additional comments, if that is OK, Mr. Chairman.

Senator EAST. That is fine.
Mr. ATKINS. The bulk of my written statement addresses, in the

context of four specific cities that have been under and are now
under Federal court desegregation orders, the specific proposed
findings contained in section 2. Those cities are Boston, Detroit,
Columbus, and Cleveland.

In each of those cases, I was counsel of record for the plaintiffs. I
researched the cases and tried them in the courts. I have with
respect to each of them argued in them in a court of appeals, and
with respect to the Columbus case argued it in the Supreme Court.

My comments then reflect not just what those courts found but
what I found in the course of my personal experience litigating
those cases.

I should also say that I have been counsel of record in either two
or three dozen school desegregation cases, and I frankly do not
remember at this point, and am responsible for supervising a con-
siderably larger number of school desegregation cases. That experi-
ence also both colors and informs my comments.

With that as a backdrop, I would say that with no exceptions the
findings as they are currently and presently written in this legisla-
tion cannot stand the test of facts.

Finding No. 1, suggesting that school desegregation assignment
has been the cause of greater separation of the races by causing
flight from the school districts or from the cities in which these
school districts are located, is a frequent assertion. It is undocu-
mented.

The efforts of those who have made such statements, including
reference earlier by one of our previous speakers-I believe, Sena-
tor Helms-to Professor Coleman-almost all of those studies have
been discredited, including that particular one.
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Mr. Coleman's study was based on a universe that included cities
that had never engaged in any kind of desegregation, voluntary,
State ordered, Federal ordered, court ordered, or administrative
agency ordered.

Mr. Coleman included, for instance, New York City as one of the
cities that had experienced rapid loss of student enrollment. Phila-
delphia was another one.-Chicago was a third. None of them has
been through a school desegregation. Chicago indeed, right now, is
in the midst of a school desegregation case which has not resulted
in any desegregation orders nor any desegregation.

The point I make, Mr. Chairman, is that with reference to the
theory behind No. 1, that school desegregation is somehow the
cause of flight-black, white, or yellow-it is a bankrupt theory.
There are no facts to support it. It is a nice assertion, but it is not
borne up either by fact in the cities in which there have been
school desegregation cases nor by studies that have been done by
independent observers and researchers.

With reference to-the four specific cities of which I spoke earli-
er-Boston, Detroit, Cleveland, and Columbus-it would have been
difficult for school desegregation to have improved upon the racial
separation that exists. In Cleveland it was almost statistically per-
fect. In Boston it was almost statistically perfect, and Detroit the
same. Columbus was somewhat less racially separated. That is to
sai, blacks were found in a larger percentage of the city.

t would be difficult for anyone to review demographic figures-
distribution of population-and conclude, even -with respect to the
city or with respect to the school system, that desegregation had
caused racial separation to increase. That is simply not the case. It
certainly was not the case with respect to the school systems
themselves, which were racially segregated-not separate, but ra-
cially segregated by the actions of the public officials.

There have been disenrollments of children from public school
systems. It is a phenomenon that has been going on for at least the
last 60 years, as recorded by the Census Department, by demogra-
phers public and private, and it has happened in school districts
with or without school desegregation plans.

There has been some measurable increase in school districts
where there have been school desegregation plans, but usually only
where there has been public resistance which caused uncertainty
and raised the specter of violence. That has been the key factor, in
my experience.

would sgest to the subcommittee that proposed fading No. 1
will have difficulty basing itself on fact.

No. 2-that school desegregation fails to account for social sci-
ence data indicating racial and ethnic imbalance, often the result
of other economic and sociological factors-simply misunderstands,
distorts, and misatates the nature of the school litigation process.

It is impossible and it is impermissible for any Federal court in
this country today to base a school desegregation order on the mere
presence of racial imbalance. That, in and of itself, Mr. Chairman,
is not illegal. It is not unconstitutional under any Supreme Court
decision, and any Federal court that based the decision solely on
the presence of racial imbalance would be reversed.
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No Federal court decision on school desegregation from Brown
up to and including the present-not a single one, all of which I
have read-is based on the presence of racial imbalance. They are
based on the presence of racial segregation-that is to say, racial
isolation, separation, and imbalance, which has been the result of
public action. Only if the imbalance can be shown to be segrega-
tion-that is to the say, the result of public action-does the Feder-
al court have any jurisdiction to enter a remedial decree.

So the fact that school desegregation fails to account for other
social science data in cities that have not been brought to court is
irrelevant. The question -is whether or not, in those instances
where a school system is on trial for having deliberately caused
racial segregation, the facts are brought forward and the case is
proven.

I would submit to you, Mr. Chairman, that it is not possible
today under Supreme Court standards for a Federal court to issue
a remedial decree other than after a finding of deliberate, purpose-
ful, and effective racial segregation by the public officials.

Therefore, finding No. 2, if accurate-and I do not think it is-is
not relevant in the context of prevailing and controling legal prece-
dence.

Finding No. 3-that desegregation is not reasonably related to
achieving a compelling governmental interest-represents a politi-
cal statement, again not related to the flow of the cases or the facts
on which those caselaw decisions have been based.

It, as well as several other findings, suggests that school desegre-
gation can be achieved and dual systems can be effectively disman-
tled even with courts being barred from reassigning or assigning
students after a finding of unconstitutional behavior. It is an inter-
esting notion. It simply has not support in fact.

For this committee or any other committee of Congress to think
that a Judge McMillan or other judges in the Federal court system
sit around waiting for an opportunity to put some other yellow
school buses on the street is naive. Those judges live in the same
communities in which you live. They go to the same churches, walk
the same streets, visit the same stores, and they know people do
not like this as a remedy any more than they like income tax,
which you also impose on us and make us pay.

But they also know that they have a constitutional obligation
,where unconstitutional behavior has been proven to take action
that is effective in eliminating the constitutional violation.

This finding suggests that student assignments, where racial seg-
regation caused by public action has been proven, is not reasonablyrela or necessary. It is most certainly necessary in some in-
stances-not all. Usually those instances, Mr. Chairman, are in the
North. In the South you did not have as much residential segrega-
tion as in the northern and western communities. That is one of
the reasons that, to a greater extent, school districts in the South
have been able to desegregate with less use of student reassign-
ment accompanied with transportation.

In the northern communities, residential segregation caused by
public action has been much more complete and much more of a
factor. To suggest that use of some of these other techniques that
are presumed in here is going to undo massive segregation of the
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type we find in Cleveland-in east Cleveland, and west Cleveland,
with the Cuyahoga River running right down in the-middle, and on

.. the east side are blacks, on the west side are whites' with little
exception either side-to suggest that that factual phenomenon
resulting from public action is going to be undone by wishes is to
misunderstand and to misstate the realities of American life today.It s certainly related to the achievement of the constitutional
objective, because two thing have happen ]: One, there has been a
violation; and, second, there is a default by public officials in
correcting the violation.

The Federal courts, after they find a violation, have to wait to
see if the public officials can and will correct the problem. If they
do not, then, but only then, does the court have to fashion the
decree as well as order that one come forward.

I will not, Mr. Chairman, go through each of these specific find-
ings. I have attempted to do that in my written statement. I would
hope-even though it disagrees, Mr. Chairman, with some of your
earlier statements, and maybe some of your beliefs, and certainly
some of these suggested provisions-you would read that.

I will be available to come back at a time when you or your staff
or the subcommittee has more time. So I will not impose at this
moment on that opportunity.

I have some other things I would like to say before I close: I
think, as you have heard today from the Assistant Attorney Gener-
al in charge of the Civil Rights Division, what this administration
views its obligations to-be, that-when combined with what this
subcommittee is now considering doing, and what other committees
of the Congress in this the Senate and the House side are consider-
ing doing-represents in my view and the view of the organization
I represent a shameful specter.

We see here today a committee of the U.S. Senate poised to act
on legislation which would take from black Americans and other
minority children one of the single most effective things ever to
have been done to liberate them from the slavery traditions onw
which much of this country was based. This committee and this bill
is poised to turn back that clock.

We hear the Assistant Attorney General say to this committee,
"We have made a political decision to ignore the separateness that
prior racial discrimination has caused and have made a political
decision to focus on the inequality of that separateness."

He was correctly asked by Senator Baucus whether or not that
was not strangely reminiscent of Plessy v. Ferguson. It is precisely
what Plessy v. Ferguson was all about and what Brown in 1954
struck down.

As I read through the statement of the Assistant Attorney Gen-
eral, I see that it betrays an embarrassing lack of knowledge about
the facts of school desegregation cases, including cases brought by
his Department, by his division, and by lawyers under his present
jurisdiction and supervision.

Had he read the facts on fAje in his office, he would not have
made some of the statements he has made here today, such as
suggesting that there have not been in the prior school desegrega-
tion lawsuits of remedial consideration efforts to address inequal-
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ity-physical inequality-buildings, supplies, materials, and so
forth. That is simply not true, Mr. Chairman.

If one reads Milliken II, the case dealing with Detroit which
came down in 1977, one sees that that case has to do not only with
the question of inequality but with some of the very difficult ways
the courts have had to follow in trying to address it.

The Boston decision addresses inequality-a range of educational
programs. The Cleveland decision addresses inequality-a range of
educational programs. The litigation, the trial itse -many days
were spent in each of those courtrooms dealing with the fact of
educational inequality and inequality which was demonstrated to
be a function of, not separate from, the racial segregation.

I would certainly hope this subcommittee would reconsider
trying to do what this legislation tries to do.

In my view, it is unconstitutional; and I would on that score
identify myself totally with the remarks made earlier, I believe to
this subcommittee, Mr. Chairman, by J. Harold Flannery at an
earlier session. I have read his remarks, and I agree totally with
them; When I do send you the last two pages of my statement, you
will see that it reflects that to some extent.y

I would also hope that the subcommittee would, if it does feel
there is need to address this subject in some way, approach it from
the standpoint of what can the Congress do that will be helpful.

It will not, Mr. Chairman, be helpful for the Congress to become
yet another obstacle in the path of black and other minorities
trying fully to come under the four corners of the U.S. Constitu-
tion. That is what this bill will do.

You will be a defendant in a lawsuit. You will be an obstacle in
the path away from a shameful part of this Nation's history. You
will not contribute to the social peace and racial harmony which
this bill posits as one of its concerns, and I think correctly so. You
will become part of the problem, not part of the solution. It does
not fit the stature of this Congress to do that.

I plead with you, Mr. Chairman, notwithstanding there is obvi-
ously a certain sense of pride of authorship, to reconsider.

Senator EAST. Thank you, Mr. Atkins. I appreciate your state-
ment.

Mr. ATwNS. Mr. Chairman, I am going to have to leave. I apolo-
gize for having to do that. I will respond to any questions you have,
but I cannot wait for the entire session to be completed.

Senator EAST. I appreciate that. I will tell you what we could do,
as we have done with Judge McMillan. If there are members of the
panel who would like to submit questions in writing to you, they
can send them too, and then that can be made a part of the record.

Your full statement, including the two pages that you say are
not with you at the moment, will of course be made a part of the
record.

So I think, Mr. Atkins, appreciating the time pressures we all
work under, that is probably the best way to handle it. How would
that be?

Mr. ATKws. Thank you very much, Mr. Chairman. That is fine. I
will respond.

Senator EAnt. Fine. Thank you.
Ms. Hutto?



603

STATEMENT OF CAROLYN HUTTO, FORMER MEMBER,
LOUISVILLE SCHOOL-BOARD, LOUISVILLE, KY.

Ms. Hurro. Senator East, for the record, I need to have a correc-
tion made. I am not now a member of the Jefferson County Board
of Education. My term expired in December 1978.

Senator EAST. The record will then show that you are a former
member of the Louisville School Board. Would that be accurate?

Ms. Hurro. Indeed, that is so. And then I became a member of
the merged board-the Jefferson County Board of Education.

Senator EAST. Fine.
Ms. Hutrro. SenatorJ have heard your admonitions to summa-

rize and be brief. I believe what you say when you send us out
notices, so I wrote this in order to keep from rambling. It is tight,
and it is 5 minutes.

Senator EAST. That is fine. Go right ahead. I shall be impressed
with a 5-minute presentation.

Ms. HuT ro. My name is Carolyn Hutto. I am from Louisville,
Jefferson County, Ky. My purpose here today is to tell you an
important success story.

First though, I must provide a little historical and sociological
background. I was reared in Louisville. I attended public schools,
grades 1 through 12. I went away to college at Vanderbilt Universi-
ty and returned 4 years later to teach, marry, have three children,
and teach again.

During all these years of which I speak, all these years of being
educated and educating others, I never discussed an idea with nor
had a simple conversation with a black person. In fact, it was not
until I was 40 and became a member of the Louisville School Board
that such an enriching opportunity arose for me.

The three Hutto children, now 22, 20, and 12, have been fortu-
nate enough to experience to one degree or another an integrated
schooling situation. They are, in their views aiid their parents'
view, much the better for it.

Let me briefly tell you their stories, because in many ways it is
reflective of school desegregation in Jefferson County. I would- add
that this is the first time that I ever spoke personally and general-
ized frori the personal when I have spoken in public in a capacity
such as this.

In September 1975, Jefferson County public schools opened with
a desegregated school population by virtue of a sixth circuit Feder-
al Court of Appeals order in July of that year.

At this time, our eldest child, Peter, was beginning his last year
of high school in the school that I had attended. He was senior
class president. He was not interested particularly in school deseg-
regation. He did not dislike the idea especially; he just had not
thought much about it. If he had been asked to comment in the fall
of 1975 about school desegregation, he might have said he did not
care a whole lot for it because it was an inconvenience and an
occasional hassle. It required adjustment and change.

But Peter was an elected leader, and he wanted to be a good one.
He worked hard all that year at providing positive, responsible
leadership for his class and his school. Today he believes that the
experiences of his senior year were valuable, insightful, and prag-
matically beneficial.
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At the same time, in the fall of 1975, Andrew Hutto, grade 10,
found himself in quite another situation. Andrew had been looking
foi ward to entering his brother's high school; and, if the truth be
known, he thought he too might be senior class president. This was
not to be. Due to the desegregation plan, our street was redistricted
to another school's attendance zone.

As a result of this, Andrew entered 10th grade with few students
he knew and all the hopes he aspired for dashed in his estimation.
He was deeply disappointed.

As the year. wore on, he became disgusted with the behavior of
many pupils in his school, both black and white. School was fatigu-

--- " d it was lonely for him. After a while though, he pulled
.himself together and entered into the spirit of his new school. He
became senior class vice president. He tried to organize student
activities; much of that did not work.

In spite of all the disappointment, early tension, and loneliness
that Andrew felt for a year or so, he said to me, standing in our
kitchen at Christmas of his senior year, "I would not take anything
for these past 3 years. I've learned so much. I feel sorry for kids
who haven't exPernenced what I have."

In the fall of 1975, Chloe Hutto, age 7, was greatly anticipating
her senior grade year. She boarded the school bus at her neighbor-
hood school, rode half an hour across town to her newly assigned
desegregated school, and loved every minute of the ride. She went
into a fairly nice classroom in an old, ugly school, to be educated
by a thoroughly competent teacher.

Chloe had a very good year during that first year of school
desegregation; and her years of schooling since have been sufficient
to maintain and support her interest in learning, which is consider-
able. It would be astounding, perturbig, and quite unacceptable to
her to be educated in anything other than a desegregated setting.

In 1975 I was a member of the Louisville Board of Education
-which in April merged with the Jefferson County Board of Educa-

tion. From time to time people then and now ask about school
desegregation: "Is it working?'

It is hard to know what people really mean when asking that
question. Children are going to school, m any are learning; some are
not. Teachers are working. Many are teaching; some are not.

In spite of initial, ugly protesting on the part of some antibusers
and in spite of failure on the part of leaders to plan sufficiently for
both community acceptance and for the education of children, Jef-
ferson County schools never had to be closed because of racial
tension or violence-never. Further, and most importantly, studies
done of this community by others and the school system's own data
reflect the following:

With regard to white flight,-relatively few families moved out of
Jefferson County as a reaction to desegregation, and those that did
move did so over a relatively short period of time. The loss of white
students in Jefferson County was primarily due to declining birth
rates and out-migration already well under way at the time of the
order.

The year the p lan was implemented, there was a sharp drop in
enrollment of white students and a corresponding increase in paro-
chial/private school enrollment; but by the end. of 1977 the loss
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rate returned to that expected prior to the desegregation event and
remains there.

This is from the final 1979 report of the Jefferson County Educa-
tion Consortium, "The Impact of Court-Ordered Desegregation on
School Enrollment and Residential Patterns in the Jefferson
County Kentucky Public School District."

With regard to changes in housing patterns to more integrated
neighborhoods, between 1974 and 1977 there was an 86-percent
increase in the number of black pupils-2,154-in white suburban
areas. This represented 8 percent of all the black pupils in the
school system and is a significant move toward more integrated
neighborhoods, therefore resulting in less busing rather than more.

This is from the 1977 report of the Kentucky Commission on
Human Rights, "Housing Desegregation Increases as Schools De-
segregate in Jefferson County."

Test scores are improving for black and white children. The
Jefferson County public schools have given a standardized test to
every child each of the last 6 years, and the trends are very clear.
The scores have improved each year at virtually every grade level
for both black and white children, and the district as a whole is
scoring at the national norms. In most cases the increases are more
dramatic for black children than for white children, but it is clear
that children are learning.

In 1979-80, black first graders who had been in only integrated
school situations scored near the national norm. White students
are doing as well as or better than in prior years, but the gap
between black and white achievement as measured by standardized
test scores is closing.

With regard to the decline in school disruptions and suspensions,
the suspension rate was very high in Jefferson County in 1975-76,
and black students accounted for a disproportionate number of
suspensions. This was caused in part by the merger of two districts
and conflicting policies and procedures. Students, both black and
white, did not understand the norms for behavior in new situa-
tions.

This number has declined significantly since 1976, and in 1980-
81 there were fewer suspensions and black students represented a
smaller portion of the total.

As an important political indicator-and I think this is key in a
way-it mustibe stated that school board elections held in Louis-
ville-Jefferson County, Ky., in 1977 and-in 1979 did not center on
the issue of school desegregation. Further, the current elections of
1981 do not. Additionally, it should be stated that these last three
elections have received more public interest in terms of knowledge
of candidates and what they stood for, financial support, and voter
turnout.

Six years ago, in the fall of 1975, 1 appeared-before the Senate
Judiciary Committee which was taking testimony on a constitution-
al amendment that would eliminate busing as a means for desegre-
gating schools.
-At that time I said, "The real issue before the committee is not

the busing of children for whatever purpose but rather how our
society will insure the constitutional rights of all its citizens, in-
cluding 34 million minority citizens of this country."
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Today I appear before this subcommittee to urge that it not
support the bill under consideration. It appears to me, as a former
board member, that it tampers with powers our founwking fathers
reserved to State and local school boards with regard topupil and
teacher assignment and the administrative decisions and mechan-
ice of transportation.

Further, it appears to undermine constitutional principle by di-
vesting lower courts of their power in the realm. In fact, it appears
to me that this legislation attempts to achieve indirectly what the
proponents of a constitutional amendment could not do directly-
that is, withdraw constitutional jurisdiction from lower Federal
courts.

Finally, as you struggle toward a vote on the Neighborhood
School Transportation Relief Act, I ask that you exercise the lead.
ership vested in you by looking forward, not backward, to a time
when all of our children can have equal access to a good education
reardless of their roots.

ask that you vote against this bill, which would not only make
future desegregation efforts more difficult but one which would
allow the revision and possibly dismantling of desegregation in
communities such as Louisville where it is working.

Thank you.
Senator EAST. Thank you, Ms. Hutto.
Ms. Hittman?

STATEMENT OF SUZANNE HITMAN, PRESIDENT, SEATTLE
SCHOOL BOARD, SEATTLE, WASH.

Ms. HnrmAN. Mr. Chairman and the absent members of the
subcommittee, I am proud to be able to present to you today
Seattle's experience with school desegregation.

Seattle was mentioned earlier as to the fact that we have "upset
people" in Seattle. I am sure we do, as we have in every communi-
ty over a variety of issues. But I think the facts I will present to
you today are very substantive that we have some very good sup-
port from our residents as well.

Currently before the subcommittee are several proposals to limit
student assignment and transportation for desegregation. One, S.
1647, seeks to limit only court-ordered desegregation. Another, S.
1147, would by its terms prevent not only Federal court-ordered
busing but also desegregation plans which are adopted by local
school districts and even plans which rely solely on voluntary
reassignments.

Based on Seattle's successful experience with desegregation, we
believe that the Congress should take no action which would inter-
fere with the ability of local school districts to desegregate their
schools through local initiative and with local control or which
would impair their incentives to do so.

I have attached to my testimony documents specifically address-
ing the findings of the proposed measures. Seattle's experience
supports none of them.

Myfolowig comments are just a brief overview of those specific
comments, and I am sure you will relate them back to the findings
in your bill.
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The Seattle School District instituted a systemwide desegregation
plan in the fall of 1978. Adoption of the Seattle plan followed 15
years of unsuccessful attempts to desegregate Seattle's school
system using all possible voluntary methods, from voluntary trans-
fers with free transportation to an extensive magnet schools pro-
gram.

Between 1963, when voluntary desegregation efforts began, and
1977, the last year before the Seattle plan, racial imbalance grew
steadily worse. The number of segregated schools and the degree of
segregation within schools increased. Moreover, minority students
bore a greatly disproportionate share of the burden of movement,
since few whites volunteered.

The Seattle School Board and community leadership in Seattle
have had a long-term commitment to school desegregation. When it
became_ apparent that the best voluntary efforts possible were not-
capable of desegregating Seattle's schools, a local consensus formed
to desegregate without court intervention.

Local business leaders, religious leaders, political leaders, and
civil rights organizations jointly urged the Seattle School Board to
implement without court direction a locally developed and con-
trolled desegregation plan.

The school board responded in three ways: One, we adopted a
definition of racial imbalance-minority enrollment at any school
more than 20 percent above the districtwide minority percentage;
two, we required that desegregation occur through educationally
sound strategies; and, three, we initiated a 6-month process of
citizen planning activities, which culminated in December 1977
with adoption of the Seattle plan for elimination of racial imbal-
ance. Local media have been strongly supportive of Seattle's efforts
to maintain local control of this issue.

The Seattle plan relies on roughly equal numbers of mandatory
and voluntary student reassignments to accoiiplish desegregation
of the schools. Where voluntary strategies appear incapable of
achieving desegregation, elementary schools are desegregated by
joining together the populations of two or three neighborhoods in

pairsg or "triads."
For example, students from both neighborhoods in a pair attend

school together, first in grades 1 through 3 at one site and then in
grades 4 through 6 at the other site. Thus, students are assigned on
the basis of their neighborhood and not individually on the basis of
race.

Students brought together in the elementary grades remain to-
gether at the secondary level. Neighborhood students stay together
throughout their school careers if they so choose, and students
have predictability and stability in their assignments-both factors
which Seattle citizens indicated were important in any desegrega-
tion plan.

Equity of movement is a key feature of the plan. Roughly equal
numbers of minority and majority students participate. Parents
and students have the opportunity to select voluntary alternatives
to their initial fixed assignments, which has no doubt enhanced
community acceptance of the plan. Educational options include
both program content and teacher style alternatives.
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I have brought, Senator East, for you-and I am sure your aides
would want to get them to the other subcommittee members-a
copy of our Seattle plan which is sent to the parents and guardians

of each student in the spring preceding the school year, so the
parents can make that very kind of choice.

You will note that the forward to it is written, in addition to
English, in the eight basic languages of our student body, so that
everyone has the opportunity to understand and participate in our
program.

Mandatory desegregation is more cost-effective than voluntary.
Voluntary desegregation transportation costs over two times as
much per student as mandatory, because scattered student move-
ment is less efficient than transporting entire neighborhoods to-
gether.

Enhanced program content and staffing at magnet schools are
additional expenses of voluntary programs, although with tight
funding Seattle is operating its option programs at baseline levels
as much as possible.

In spite of the drastic decline in Federal desegregation aid and
the tremendous uncertainties of school finance generally in Wash-
ington State, Seattle will attempt to preserve this important volun-
tary feature of its plan.

The Seattle plan hs successful desegregated Seattle's schools,
and educational quality has been enhanced. All students now have
the opportunity for a multiethnic education, which Seattle citizens
-believe is essential to preparing our students for this pluralistic
society in which they will live.

There have been no adverse educational effects. Achievement
scores have risen slightly districtwide, and in fact achievement
gains in the pairs and triads appear greater than in other district
schools.

The Seattle plan has not had a harmful effect on white enroll-
ment. Before e plan enrollment had fallen steadily from nearly
100,000-over 85 percent white-in 1963 to under 60,000-65 per-
cent white-in 1977.

In the first 3 years of the Seattle plan, the proportion of white
students in the district declined roughly 3 percent per year, the
same rate as in the 3 years before the plan. Had it not been for the
influx of thousands of Asian immigrant students, the drop in the
proportion of white students this year and last would have been
closer to 1 percent. And it appears that school desegregation has
played a part in slowing, and even reversing, the trend toward
greater residential segregation in some portions of the city.

Seattle has adjusted peacefully to desegregated schools. At the
last local property tax levy election, a near record rate of voter
approval-roughly 80 percent-was achieved.

In the most recent school board elections-rather as Ms. Hutto
pointed out-for Louisville pro-Seattle plan candidates defeated
anti-Seattle plan candidates. Several efforts to stop the plan, in-
cluding a state-wide initiative and recent legislative action, have
been resisted successfully by the school board in the courts.

It will be noted that just the other day the Supreme Court
Wreed to hear the case regarding this State-wide initiative whose
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effect, -if it were ruled constitutional, would be to create segregated
schools in the city of Seattle.

Last spring, aftr a lengthy process of citizen involvement, the
Seattle School Board adopted a 3-year plan of school closures and
complementary changes in the desegregation plan. Continued local
control of desegregation has permitted modifications in the plan to
be made without any disruption to the stability that our parents
want for their students.

Seattle is now prepared to make further progress. The city coun-
cil and school board have jointly adopted goals calling for coordi-
nated action to encourage residential integration. With cooperation
of city, school district, and housing official, Seattle should be able
th reduce the need for mandatory assignments over the long term.

We believe the Seattle experience demonstrates how proper plan-
ning and responsible leadership can produce school desegregation
that is successful educationally and successful in stabilizing a city
school system.

Where elected officials do not ignore their oaths of office but
instead discharge their constitutional obligations, the -courts and
the Federal Government need not intrude in local school gover-
nance.

Again, we urge the subcommittee to refrain from any action
which would impair the ability of local school districts to desegre-
gate with local control or which would impair their incentive to do
so.

I thank you for this opportunity to present this important testi-
mony to you about Seattle's experience, which I know you will take
into a great deal of consideration.

Senator EAST. Thank you, Ms. Hittman.
Mr. Rule?

STATEMENT OF HERB RULE, PRESIDENT, LITTLE ROCK
SCHOOL BOARD, LITTLE ROCK, ARK.

Mr. RuLz. Thank you, Senator East.
I am Herb Rule. I am now the president of the Little Rock

School Board. You doubtless have heard of us before. I hope you
will hear of us more in the future but in a very positive way.

As I have studied the bills that are before you-your bill and the
other two bills that were sent to me by the subcommittee staff-it
has struck Ihe that we are again engaged in a semantic subterfuge
to some extent.

We are talking today, and much of the language of the bill harks
back, in the language and to focusing opposition toward mandatory
busing for racial balance. I have never thought that that was the
issue. I have never conceived that in the experience of Little Rock
we were doing anything under the order of the court or, in more
recent years, on the initiative of our school board that was de-
signed in any Way t6 be mandatory busing of children to achieve
racial balance.

What we have been doing-beginning in 1973 and 1974, after
being in court for 15 years, since 1957, and having gone through
the traumas of school closings and broad community disputes, dis-
satisfaction and distrust among the citizens of our community-is
the first steps toward desegregation, the first steps that were taken
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on an even-handed basis throughout the entire district, the first
steps which were the same in a neighborhood in the east or the
south part of the town as they were in the northwest part of the
town.

The board and the administration at that time began converging
finally, at the order of the district court with a plan of providing
transportation as the last way-the last way after all other, reme-
dies had been tried, suggested, and discarded-to achieve desegre-
gation in our school system.

We have at this point, I can report, not without difficulty, not
without continuing problems, achieved that measure of desegrega-
tion that we feel entitles us to claim that we are running a school
district in which students, regardless of race, are receiving high
quality education in an atmosphere that gives them the stimulus
needed to perform and achieve well in very basic areas-reading
and mathematics.

Mandatory busing to achieve racial balance-I am certain would
receive the great plurality against it if it were put to a vote. But as
I look at the bill and as I face the charge that is given to me by the
voters of Little Rock, I see the problem of providing education to
all children in an equal setting.

I see the duty on us to cure as best we can in good faith the spill-
over of deprivation and inequality that existed in my community
from at least before the turn of this century. We have tools; the
court has given us tools to do this, and we are doing it.

I perhaps join with other members of this panel and previous
panels in taking issue both now and in my prepared remarks with
the findings in the subcommittee's bill. Those may typify situations
that exist in some school districts in some parts of the country; but
I can say to you, I believe with certainty, that they do not repre-
sent the facts or justifiable findings in relation to the Little Rock
School District.

I am worried also, Senator, about the constitutional problems
with the bill. I am not, I must confess, a scholar of Federal jurisdic-
tion or a scholar of constitutional law. My law practice deals with
corporate and civil areas. I have however done some thinking and
some very modest research about the question of the extent of this
subcommittee's powers to define in terms of jurisdiction under
article 3 and the 14th amendment what I think really relate to or
substantially ought to be called the question of judicial power.

Article 3, as you know and T relearned recently, grants judicial
power to the courts under the Constitution. That judicial power is
vested primarily in the Supreme Court, and it includes specific
mention of the equity power.

It seems to me, talking about school desegregation, that when we
disassociate the power to provide a final remedy-the power to
require school districts to provide busing and transportation to
schools under ass"ument of different children-when we remove
that way of really striking at the foundation of the equity court's
judicial. powers, we are not really talking about jurisdiction there.

It strikes me too that if we create constitutional rights as exist-
ing under the 14th amendment in this case and then impinge upon
the court's powers to vindicate those rights when violations have
been shown, we are in a very murky area constitutionally.
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As I said at the beginning, transportation, in my view, while not
popular in Little Rock, not popular in North Carolina, not popular
in most of this country, has worked. It has brought, Senator East,
two communities more closely together than they had ever come.

There are differences that still exist and will continue to exist,
but it has brought them together more and more each day in a
single concern. That concern has been for the quality of education.

Each day in my service on the board we find more parents, both
black and white, concerned with the quality of the teaching that
their children are getting in school, the performance that their
children are experiencing in school, and with what the Little Rock
School Board is going to do to improve it.

That is the type of broad community support for education and
for performance in our schools that had not existed as we lived for
many, many years in two separate communities.

You have a difficult decision. I think that in Little Rock, and
really in the country, we are on: the downhill slope. You hear calls
from people throughout the country who defend what is mandatory
busing to achieve racial balance. You have heard testimony today
which indicated that in other areas the courts themselves, on
proper motion and supported by evidence developed that relates to
the specific cases like Birmingham, are ending, modifying, and
reducing the transportation.

There is a point, as the Swann case hints in a note, beyond
which schools, school districts, and public bodies have desegregated.
They can go back to other forms of alinement and school assign-
ment that do not involve busing or involve other ways.

We are moving in that direction in Little Rock, and it is my
feeling that for this body to take a position which strikes at the
heart of-courts' power, as this one does, to grant effective relief to
injured parties, as those parties in Little Rock have clearly proved
they were-the effect of that will be to further undermine confi-
dence in the institutions of this country. It will further undermine
the confidence of blacks, whom 1 work with daily, who are vitally
interested in the public schools. It will undermine their confidence
that those of us in the majority in the school district will really
keep the faith with them.

I thank you very much for the opportunity to appear; and I
would call upon you, an; you do your work in marking up the bill
and considering the bill, to think of the positive things that have
occurred in your experience and my experience in the 25 years
that have passed since the first Brown case.

Thank you, sir.
Senator EAST. Thank you, Mr. Rule.
Ms. Scott?

STATEMENT OF JANE SCOTT, FORMER MEMBER, SCHOOL
BOARD, CHARLOTTE, N.C.

Ms. Scorr. Mr. Chairman, I hope being last I have not come tothe end of your atience and everybody else's. I will be as brief as I
can, and I wourd appreciate it, if you would put the written re-
marks that I have sent you into the record in their entirety.

I represent, as you know, a different faction of Swann in Char-
lotte-Mecklenburg. I was a member of the school board from 1970
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to 1976. 1 have been a very, very strong advocate of going back to a
freedom-of-choice plan.

I strongly support the idea that people of good intention, if given
the opportunity, will do the right thing- by others around them
without the coercion of the courts.

For some background information on Charlotte-Mecklenburg
which you did not receive in earlier testimony from Judge McMil-
lan, please bear with me; I will be as brief as I can.

In 1969, according to the court order that went to the Supreme
Court, we had 106 schools, 84,542 children. We had an enrollment
of 29 percent black, the rest white. We now have an enrollment of
38 percent black and 62 percent white. That has occurred within 10
years, during which we have had considerable white flight.

But the actual flight is not accurately reflected in those figures,
because we were due to have 91,000 children in our school system
by this time. This year we have approximately 72,000, and our
enrollment continues to decrease yearly.

We are told that the decreasing birth rate is responsible for that.
I do not believe it. We had a 50,000-member increase according to
the census report in the last 10 years. Our private schools have
grown from 6 to 80, all of them with viable enrollments. So there is
white flight.

But that aside, these were the findings of the court back in 1969.
I quote from the complaint, No. 12:

That it has been judicially determined that in the Charlotte-Mecklenburg school
system, each year any pupil is at liberty to request assignment to another school;
that no reason for transfer need be given; and that all transfer requests are
honored, unless the school to which transfer is requested is full.

I know for a fact that that was a viable policy, because I have a
close friend who transferred all of her five children from a pre-
dominantly black school to a predominantly white school the year
that freedom of choice was put into effect. I also have met in the
last 10 years numerous others who did the same thing.

Going back to that same order, No. 13 under the complaint:
That it has been further judicially ascertained and determined that, in the Char-

lotte-Mecklenburg school system, there is no racial discrimination in the expendi-
ture of money or the providing of facilities; and no in ualities based upon racial
motives with respect to the quality of teachers or bks or school buildings or
athletics or students; that the Charlotte-Mecklenburg schools which are apparently
unsurpassed in these parts; and that the performance of the Charlotte-Mecklenburg
Board in this direction has exceeded that of any school board whose actions have
been reviewed in appellate court decisions.
-Those were the fimdings of Judge McMillan, the very judge who

then turned and ordered complete racial assignments on the basis
of nothing but race. And we-have managed to get through 10 years
of it surprisingly well.

A simple thank you for our prior efforts would have sufficed in
light of the fact that from 1964 to 1969, while not under court
order, we, as a system, progressed from a few dozen black children
attending integrated schools to over 10,000 out of 24,000 black
-children attending integrated schools. We were progressing with
integration without the court order.

The community's reaction when the order first went through
was, I guess, a combination of shock, anger, and disbelief. People
said:
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They can't do that to us; there is no way a community that has been as good as
ours has been, as peaceful as ours has been, as normally integrating as our has
been, will have to go through this.

So it was appealed all the way to the Supreme Court, and it was
upheld. Thus we have, in my opinion, our swan song.

As to violence in the schools, it has diminished. We were averag-
ing riots every week the first 2 years. There are attachments to my
report here, that I hope will also be in the record, inchiding state-
ments from the police chief, and significant figures from our de-
partment of security, showing what our school system went
through in turmoil. Yet in no report that I have ever seen in
national media have I seen that turmoil reflected accurately.

I have to ask why. If it is so good, and if we were so successful,
and it was so right, why doctor the news reports?

We have gone, Judge McMillan told you this morning, through
no significant problems in the school system this year. Yesterday
our newspaper published the fact that 35 students in the first 6
weeks of school have been excluded from junior or senior high
school for the following offenses: One student attacking a school
employee, six gang attacking other students; three students com-
mitting extortion with a threat of physical harm; seven students
possessing a weapon; two committing arson, vandalism, or theft
resulting in loss of $100 or more, three selling drugs or alcohol,
seven caught a second time this year for drug or alcohol possession,
three students accused of two violations at the same time, attack-
ing a school employee, and possessing a weapon.

None of those acts were reported in the paper until yesterday,
and yet they have been occurring over a 6-week period. Again I
ask, if it is all so peachy-dandy, why are these things being held
back from the public?

My only conclusion can be that there are those who do not trust
people of good will to do the right thing, even though the Char-
lotte-Mecklenburg school system has proven in the last 20 years
that it would not sacrifice its children on the alter of desegregation
and has stepped up its tutoring, its math labs, its reading labs, and
its requests for Federal support for all the programs compensatory
education would allow.

We have gone to competency testing. We no longer socially pro-
mote students. We hold them back if they are not able to get

-within a year or two of their grade level. We have made a stupen-
dous effort to make this thing work.

This morning Judge McMillan told you that it has worked, and I
wish you would turn with me, Senator East, since you are the only
member of the subcommittee here, to attachment No. 9-the test-
ing scores.
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I would like to go over these with you, because you were told
something this morning that is not true. You were told that in
reading the black sixth-graders, whom Judge McMillan had cited
in his 1969 court order for having such a variance in scores from
the whites, are now achieving on virtually a 6th grade level.

In order to be achieving on a grade level, the sixth-graders have
to achieve at 6 years and 7 months (6.7). We have the first school-
Allenbrook-and I will not read the names after this. The black
students are achieving at 7.1, so they are above grade level; and
the whites are at 8.9.

Then we see blacks at 5.6; and the whites are at 7.5. We go to the
blacks at 5.7 and the whites at 9.1. We go to the blacks at 5.2 and
the whites at 7.2, and on down the line. We have very, very few
black sixth-grade classes that are achieving at grade level on the
California Achievement Test which was instituted just 3 years ago,
at which time our testing grades in our system rose dramatically.

The final conclusions on the test results as published by the
school system-are: On the overall testing our white ninth-grade
students are achieving at 12.1 grade level, while our black 9th
graders are achieving at an 8.2 grade level. All of those children
have been in desegregated schools all of their school life, and the
gap between black and white scores is as wide as or wider than it
was when we started this busing.

The only conclusion that I can draw from this is that there are
lots of people in our community, as well as other communities who
prefer to continue a mistake while closing their eyes to the fact
that the black child is not being reached adequately rather than go
through indepth analysis to find out what really works.

There are people like Dr. Ralph Scott, with his Home Start
project, who have proven that if you go to black parents, even-
those without an education, you can get strong support, thus strong
motivation for their children's learning.

There are people like Marva Collins in Chicago, who is teaching
black students, many of whom the Chicago system gave up on as
hopeless, and who are now achieving way above grade level, and
loving the challenge.

Why do we refuse to look at the things that work while we stick
with a policy such as forced racial assignment which does not
work?

I do not know if your bill is the answer. I have some questions
after hearing Senator Heflin this morning. If it leaves the people
like myself and my children, all of whom were in the public system
at some time in their schooling, locked into a situation where
parents have no control, and if it leaves the children of the lady
that I told you about who was terribly upset when her children
were removed from the school to which she had voluntarily sent
them and then forced to go with the rest of the kids in the neigh-
borhood who were not being supervised by their parents and whose
education was not stre ed at home--if it leaves all of us and all
the countless others in the Nation, who have already gone through
this trauma and struggled to survive, locked in, then I cannot be
for it.

But Senator, I ask you-I guess I could honestly say I beg you do
something to get the support of your colleagues to take back the
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jurisdiction that the Constitution provided for you. The courts have
no business in education. The courts have no business in rearrang-
insocial structure.

what they have done with the, school assignments is really
justified under the 14th amendment, then it is just as justified to
make us live in certain neighborhoods, work in certain businesses,
and eventually achieve mediocrity equally. I do not believe our
constitutional framers had that in mind.

Please, let our black children and our white children know they
are not ignored.

Thank you.
Senator EAS. Thank you. Ms. Scott.
I would like to comment on a point, Ms. Scott, that you made

and then turn to some thoughts that I have based on the earlier
testimony.

I regret that when Senator Heflin was here we were not able to
have a little more colloquy on this question that he raised and you
have raised too-it is a very fine point-as to whether this bill
leaves locked in current court-ordered busing.

The answer we would give to that is that it does not lock in
current court-ordered busing. It says on page 4, section 3, in the
middle of the page, "Notwithstanding any other provision of law,
no inferior court of the United States nor any judge of any inferior
court of the United States shall have jurisdiction to issue any
injunction, writ, process, order, citation, or order with respect to
contempt, rule, judgment, decree, or command," and so forth.

I think the fair and reasonable interpretation of that language is
that if the bill were passed a school board would then be free to
choose what it wanted to do and to alter what it wanted to do, and
it could not be held in contempt.

Ms. ScOTT. That is different.
Senator EAST. That is very different.
If Senator Heflin or others would -be more comfortable with a

specific retroactive provision, I am not personally opposed to that
at all. The merit of this, as opposed to what he may be proposing-
in his case you would specifically have to initiate it in order to get
alteration, but in our case we could contend on the retroactivity
argument it is superior, if that is what one is concerned about. You
would not even have to ask for a reopening or readjustment; the
board could simply decide what-new course of action it wanted to
take, knowing that the lower Federal courts could not issue con-
tempt citations for existing arrangements.

For example, in the Charlotte-Mecklenburg area Judge McMillan
has had jurisdiction of your school system for 10 years; he still has
it, and will have it, he contends, until "a unitary system is
achieved," whatever that means.

But this bill would clearly prevent him-just using that as an
illustration-from issuing contempt citations against the Charlotte
board. So we would contend that is in it.

I would certainly quickly and readily concede the point that if
many feel it is not in there, and they would like a specific mecha-
nism for reopening and find that a superior statutory provision, I
by no means oppose it.
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That is something we would want to make sure of for those who
support the general thrust of the legislation. We appreciate that
those who are o posed to it do not want any of it.

But you and I would not be at odds on that point. I wanted to
clarify that point.

Ms. Scorr. I would make one further request of you and the
subcommittee. Please go over this written testimony with all of the
figures which were gotten from official records and check them
with the statements that were made in Judge McMillan's testimo-
ny.

I found in his court orders while I was on the board and before I
went on the board, as I am finding now: There are statements
made that are most misleading, and I hope you will check them
carefully.

Senator EAst. We certainly will. Thank you.
I would just like to make a few comments generally on the very

high quality of the testimony that you have all made. Again, we all
appreciate how time crowds away on us, I guess beyond a point
where even the mind can no longer absorb any more no matter
how intriguing and fascinating the subject.

I have often remarked to groups that as a freshman Senator I
was very honored to be made chairman of the Separation of Powers
Subcommittee; and then our distinguished chairman, Senator
Thurmond, proceeded to assign me bills dealing with abortion,
busing, and prayer in the classroom. If that is what my friends are
doing for me, some day I will be happy to explain what my enemies
have in store for me. [Laughter.]

I have found that I have several of the more emotional issues
with which to grapple. But anyway, it is part of the legislative
process; so I do not wish that this be interpreted as complaining.
We are happy to proceed and do the best we can with it.

The other three of you have a common denominator in your
arguments and I am not quarreling with them, because you are
here to testify to that experience. As all of you have, I think,
conceded, you could find counterparts in your communities who
might be less euphoric about what has been achieved with the
program.

It seems to me by the -very nature of your testimony you under-
score the value of the bill-if I might so twist your comments in
this rationale. You see, this bill would not interfere with what
people wanted to do locally. In fact, it would shore it up. It would
get the lower Federal courts out of the business, but it would allow
local school boards to do what they wanted and State courts to do
what they wanted-.

I find it very consistent with the Madisonian model of local
government, State government, pluralism, and diversity; it could be
the Louisville plan, the Seattle plan, the Little Rock plan. -

The problem is this: With the evolution of this in terms of lower
Federal court involvement, is it not an evolving standard of at-
tempting to impose, some sort of unitary national plan?

At some point it is a subtle matter of democratic political theory.
You cannot quantify it; you cannot measure it. It is difficult to
articulate, to be candid about it. It is somewhat an appreoiation of

8-2 0-8-40
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a sense of human nature, a sense of community, and the limita-
tions of coercion in a free society.
_I think Edmund Burke can help us more in this context than, let
us say, Jeremy Bentham-Jeremy Bentham, best known for count-
ing heads and quantifying facts, and Burke talking about the im-
portance of community and looking at us as human beings living in
communities. Those of us in the legislative body have to grapple
with problems in that context.

It strikes me that the three of you are conceding that your
posture has probably not enjoyed broad-based popular support in
your communities-Perhaps it does. I am not saying. It may be that

----people in Louisville, or Seattle, or Little Rock are very enthused
about forced busing for purposes of achieving racial balane-that
it is a part of the sense of value and community there; it is
accepted; it is looked upon as a positive force.This-bill would not interfere with that. It would allow the city of
Little Rock, the city of St. Louis, and the city of Seattle to continue
to do that and with the blessing of this subcommittee, the Judici-
ary Committee, and the U.S. Senate.

Itis one of those issues on which I appreciate reasonable-minded
and fair-minded people can disagree over. I have finally come to
the conclusion that you get a visceral sense of what- people are like
and what communities are like and what is possible in a free

Asi'try to develop my own judgment on that, this forced busing

for purposes of achieving racial balance just will not stand the test.
It is a noble idea even; I am willing to concede nobility of intent;
but it just does such great %iolence to what I understand to be a
sound civil rights policy, which need not include such a draconian
remedy.

I think one can be very much committed to equality under the
_ -Constitution without embracing every possible, conceivable remedy
that a supporter might come up with.

As a disabled person for example, I could come up with remedies
for removing architectural barriers that would be draconian. It
would be impossible for society to achieve them. I could require
that every private home in America be made accessible to wheel-
chairs and that every restroom, and so on and so forth.

I am simply suggesting that society in America, I think, is com-
mitted to helping the physically handicapped; but certainly it is
not quite fair to society to say,

You must embrace every conceivable remedy no matter how costly, outlandish,
and contrary to community sentiment; no matter how utterly at odds with the
commonsense of logistics, you must embrace it; and if you do not, I will charge you
with being prejudiced against handicapped people.

You would be very resistant to that notion, and I am resistant to
the notion that one has to walk this very, very troublesome plank
of forced busing for purposes of achieving racial balance. I can see
the nobility of those who are for it.

As I understand the nature of man and sense of community, I
simply cannot say,"Yes, this is a good idea; and we ought to impose
it as a national standard.' I am willing to concede State and local
control and be done with it. They do not have to adopt John East's
standard nationwide, but I hope, and beg, and pray they will spare
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us their imposition of one uniform national standard and let the
Madisonian model of pluralism and diversity work its way in this
difficult area, as frankly I wish they had done in the abortion area.

There is not always merit of nationalizing and centralizing every
major public issue in American life. We have done that in recent
years, and do you knqw who has done it? The courts. That is why
we are here discussing this today. That is why we are here discuss-
ing abortion.

The Court has insisted upon nationalizing every hot emotional
issue and making it the litmus test of some right or other-in the
case of abortion, the right of privacy; in this case, the supposed
riht of equality under the Constitution. The average American,

th good commonsense, I do not think buys that and appreciates
there is some virtue in letting State and local government from
time to time handle certain kinds of problems, particularly when
there is such profound division within the community as to the
relative merit of a particular approach. -

Well, I spill that out to you, not that it really is a question but
just to show you where one freshman legislator feels that he is
coming from on this and the agony I have with it.

Second, on the matter of whether we have the power to do this
under article 3 of the U.S. Constitution, as a holder of a law degree
and a Ph. D. in political science, I do not wish to fault those who
take another point of view; but to me it is an unarguable proposi-
tion that under article 3 we have the power to withdraw the
appellate jurisdiction of the courts. We have the power to withdraw
the appellate jurisdiction of the U.S. Supreme Court. The framers
gave it to us.

One might question the prudence of exercising it, and I under-
stand that. That is a legitimate point. Is it prudent to do it in this
case? Is it a prudent precedent to have? I do not quarrel with the
prudence argument, but to ask us to concede the power and say
that we do not have is to ask us to concede what is explicitly
granted, in my judgment, in article 3.

It used to be the conventional wisdom of law school classes on
constitutional law, and now apparently all you need to do is find
some obscure scholar somewhere who maybe raises a question
mark, and all of a sudden you say, "Oh, my gosh; that is probably
unconstitutional."

Well, let us try. Sometimes we do not know. The Supreme Court
ultimately would decide, I presume. If they ruled against us, it
would be their prerogative to do so. What we could do is go back to
the constitutional amendment drawing board and find one that
nailed it down and met whatever objections they saw currently
existing in article 3.

I do not see how one can deny that we have the power to
withdraw-we have the power to create the lower Federal courts.
We could today-the Congress-alone under the Constitution-abol-
ish the lower Federal.courts. We could simply say, "They no longer
exist." I ai not saying that would be prudent to do; nor am I
reco ending it, lest we have some sleepy members of the press
who think I have really slipped off the trolley here.

No, I am, simply sayg that the framers-those very gentle,
moderate folks like Jeferson and Madison-gave us that kind of
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power. It is heavy artillery, and it ought to be used with great
restraint, but they did give it to us.

I become, I will admit, a little testy when I hear gratuitous
comments from the executive branch or maybe from the judiciary
itself or from interested citizens that, "Oh, for heaven's sakes, you
good gentlemen don't have that power; you ought to be ashamed
even to think about it." I say, "The devil, we don't. We have got it;
it's there." What we need to do is decide whether it would be
prudent to use it in this case. That is a fair question.

I think the remedy here of forced busing to achieve racial bal-
ance is a noble idea that has failed with equal nobility. The fall has
been as great as the vision. The problem is how do we get out from
underneath the rubble; how do we cut through the Gordian knot. I
do not have any vested, interest in how we do it.

The American people eventually will decide what they want
done, I presume. I think this is a reasonable answer to it. It is like
a good single shot; it goes to the heart of the problem-namely,
that the lower Federal courts have been creating the chaos' and
confusion. Again, it would leave it to State and local governments
to do what they want to do. I think you would have a sounder,
more mature, and enduring race relations in this country over the
long run-higher quality of education, better community relations,
anda sounder concept of constitutional law.

It is the remedy in the whole civil rights movement that has
been driven to a point of, I feel, abuse and excess. I just end on this
note and invite your comments.

I would certainly want these hearings to make clear the follow-
ing point: Is this the litmus test? Is forced busing for purposes of
achieving racial balance and a sound civil rights policy? No, it is
not the litmus test. It is counterproductive.

The country could then move on to implementing this, as the
Assistant Attorney General said-a mature, intelligent, sound civil
rights policy that really gets down to the specific problems of
insuring racial fairness and equality under the 14th amendment
and under the due process clause of the 5th amendment.
- I think it is too bad we are hung up on this. It has stymied us. It
has somewhat soured the atmosphere. I noticed Thomas Sowell
said so the other day. I think he makes good sense on this, speak-
ing as a black who is opposed to it. I realize there are many blacks
who support it.

Blacks seem to be divided on the issue; whites seem to be divided
on the issue. It is part of American democracy, I guess.

But right now the legislative process is working its way, and we
will see where it comes out. I simply do not know. I do not profess
to speak for all of my colleagues; nor would I even attempt to do so;
and I have no vested interest in where it comes out.

Just as one single person, I feel that the current status of things
is impossible to defend as a matter of policy or as a matter of
constitutional provision.

Mr. Rule, do you have a question?
Mr. REuiz. Mr. Chairman, I am going to have to excuse myself, by

your leave and your indulgence. I have an airplane to catch.
Senator EAST. I am sorry.
Mr. Ruiz. I apologize for having to leave early.
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Senator EAST. You are not leaving early. I appreciate your stay-
ing this long. No one who leaves right now or hereafter can be
accused of leaving early.

Mr. Rurz. And I want to apologize to the other panelists for
having to leave.

Senator EAzr. I am sorry. I thought you were waiting to make a
comment. I would not have held you up.

I would want all of you to feel free at any point-when airplanes
beckon or whatever, and you must go-please feel free to go. We
will wind up here very shortly.

Thank you very much, Mr. Rule. We appreciate your coming.
Ms. Hittman?
Ms. Hnrmw. I think you.said you certainly are applauding the

locally developed plans. Appreciate your positive comments about
our Seattle experience.

The reason we are here-and there are "facts" that you present
as finding in your bill-at least from our perspective, is to present
to you some facts; and to say that the findings in S. 1647 are
erroneous. You had to hear of the Seattle experience as well.

I was wondering what your thinking would be, since you have
been so laudatory about local control-which is something that we
indeed are very interested in as well-would you make it impossi-
ble for our district to seek Federal court relief for Seattle?
Others-for example, the State initiative-tried to stop the local
districts from-trying to make their own decisions in this matter.

Senator EASr. Not necessarily. I would want to examine the
nature of the problem and precisely what is involved as regards
State versus local control and all of the complications thereof. I am
certainly, at least on this point, willing to concede that it is State
and local control that I would like to put the focus on.

Now, if you are asking would I always want to forsake State
control for local control-not necessarily, although I am not saying
there could not be some merit in it.

As you know, in the founding concept of this country the creat-
ing units are the States. They created the Federal Government,
and they created State and local governments and all subdivisions
thereof.

We start in the American system with the premise that the
States are the foundation-creating units. Whether I would want to
have them preempted in any case or any type of subject matter
permanently, in that they would have to yield totally and perma-
nently to local control, I am not quite sure I want to concede that
and might be more inclined to leave it ultimately, if I could, to the
State and local resolution of the problem.

You raise a fair point. I would want to consider it.
Ms. HnmwN. Would this bill prevent that? I guess that is my

question.
Senator EAST. Would this bill prevent-
Ms. Hrmum [continuing]. Prevent us from seeking Federal

court relief if our State were not to -allow us local control in this
particular issue.

Senator EAST. If I understand your point, I do not see that this
bill would preclude State courts from issuing orders requiring
busing for purposes of achieving racial balances or proportions.
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Ms. HrrrMAN. If I understood you correctly, your intent in the
language of this is that we could still seek Federal court relief.

Senator EAsT. You could seek it in the State courts without any
difficulty.

Ms. HrrrMAN. But if the State has prevented us from being able
to take our local action-that is my issue-and we then seek Feder-
al court relief under the provision of this bill.

Senator EAST. Then I say the problem is less a problem presented
by this bill but is more a fundamental problem of federalism
whether on this particular legal issue, whether State law or local
preference ought to prevail. I do not think that is directly germane
to the thrust of this bill, except for the problem of this bill dealing
again with the capacity of the lower Federal courts to impose a
solution. Maybe I misunderstand you still.

Ms. HITrMAN. I just hope we do not have to face that, but it is
the potential that we will, depending on how the Supreme Court
would rule. If they would rule that indeed the measure is constitu-
tional in the State of Washington, then indeed--

Senator EAST. I do not know what they would do, but they might
rule in terms of federalism and under the constitution of the State
of Washington that State government is a superior unit here,
which would not be an uncommon thing in that the States were
the creating units in the American federal system. State and local
government exists at the sufferance of State government in Ameri-
can federalism.

We have enabling statutes that allow cities to be created and
subdivisions thereof, including school districts. I do not know, but I
would suspect that that is going to be a complicating factor.

Ms. HrrMAN. In light of what Mr. Reynolds said earlier and
some of the remedies that the administration would be advocating,
we have been there, and it does not work. You still end up with
segregated schools; it does not work. The magnet programs do not
work alone. The voluntary programs do not work alone.

It is in light of that; and I do not mean to belabor the issue, but I
wanted to bring to you the history of Seattle, because we have tried
the very programs that Mr. Reynolds was speaking about since
1963, and they do not work.

Even for magnet schools you must impose racial classification for
the entrants to magnet schools in order to achieve the very thing
that I know you and I both want, which is quality, integrated
experiences for the schoolchildren of the United States.

Senator EAST. It seems to me that the obsession that proponents
of busing have is that they think it is intolerable that you would
have a predominantly black school or institution.

When you say, "It didn't work," what you meant is that there
were institutions that were predominantly black.

Ms. HrrwN. What I mean is that the children who did move
were the black students. The whites did not.

If you impose educationally sound strategies, such as we havein
Seattle-we have schools that are predominantly minority, and a
good case is the bilingual orientation center. That would be provid-
ing the best, sound educational strategy for those young students,
when they- are new immigrants to this country, to have the oppor-
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tunity to be together for a period of time for the culturalization
process.

Education is what we are about not busing.
Senator EAST. But there I di&'ent with you. I think you are

singling out education as one dimension of the human experience. I
am back to Burke and the sense of community. I do not see how we
fully escape that.

For example, if the goal is totally some sort of integrated or fully
racially balanced education, how does one deal with black children
who live in Harlem, Washington, D.C., or Watts, or white children
in South Dakota? To some extent it cannot be achieved.

You see, I am raising a very fundamental problem of community
and distribution of population. At some point does it not become
the commonsense of life that distribution of people makes busing
logistically impossible?

You can apply it at the college and university level in North
Carolina. We have five black colleges and universities. Or you have
Howard University in Washington or Fiske in Nashville. Is the
implication of all of this that those institutions are bound to be, in
some degree, inferior in quality because the experience is predomi-
nantly a culturally black one? If so, there is a certain patronizing
attitude, it seems to me, with the ardent proponents of busing in
proportions. They seem to be uncomfortable with the idea of a
sense of community."

I do not know how you escape that. You have predominantly
black communities, predominantly Chinese, this, that, and the
other thing. Is it not the commonsense way people are, live, move,
and have their being?

When you single out just education, you are treating us like
artifacts or like Medflies-you are saying "We are not people; we
are not living in communities; we are not a community of values;
we are things. You order us like you would order blocks of cement;
you assign us to go here, and you assign us to go there. Again, it is
very elitist; it is very utopian; it has the idea that people are things
to be bent, molded, sent, and directed-good in utopian books but
contrary to the nature of people in the sense of community."

When you say, "It doesn't work," the problem is that you are
never going to a able to fully eliminate institutions that may be
predominantly black or white in many areas simply because of the
understanding of the sense of community.

One ought not have to have a Ph. D. in sociology to figure that
one out. It inheres in the nature of man to live in community and
to have institutions that are closely allied with and within those
communities-churches, schools, recreation areas, parks, and so on.

We cannot just dismantle communities and move people around
like things. They resent it, be they black or white.

Ms. Hrrnmi. I think that-is true; but I think, as both Ms. Hutto
and I pointed out, the role that this plays in achieving integrated
housing, which I think is something which you and other persons
have who have been here today certainly have spoken of earlier,
integrated housing is what we want, rather than having these
enclaves within our communities that are isolated. Part of that
isolation may be cultural, but another part of it has come about
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through our financial institutions, through housing policies, and
through a number of policies in the community.

I think that part of our charge is to prepare children for this
democratic society; that is what we are interested in. But I will not
belabor that point any more; I just want to reaffirm what I asked
you earlier. If I understood correctly, this bill that you have pro-
posed-S. 1647-would not or does not remove Federal court juris-
diction in the Seattle situation that I described.

Ms. ScowT. Mr. Chairman, I have to leave to catch a plane, but I
would like to make one remark, if I may, before I go.

Senator EAT. Yes.
Ms. Scor. I think what I am hearing these two ladies saying is

that there is something magic in racial mixing that automatically
provides for a better education for the black child at least and
insurance that the black child and the white child will be able to
better function in the society that we live in.

I dispute that, and I dispute it on the grounds that if you give
children an education that really works, that provides for self-
accomplishment, and that enables- them to reach their potential,
they are far better able to cope with people of other races, of other
intellects, and of other persuasions than they are when they come
to those relationships with poor self-esteem.

To tell a black child that his education is inferior simply because
he is with all-black children, to me, is racist; and this is what the
black kids said to us when the rioting broke out in our school
system. They resented it then, and they resent it now, and I really
do not blame them.

Thank you.
Senator EAST. Thank you.
I wish to thank you all again for coming. Since the hour is late,

we have probably done all the damage at least that we can do
today one way or the other.

[The prepared statements and submissions of Mines. Hittman
and Scott and of Messrs. Atkins and Rule follow:]
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PREPARED STAvENT OF Tis I. ATKINS

Mr. Chairman, and meters of the Qommittee, I wish to thank you for giving

me this opportunity to share with you my observations and thoughts

about S. 1647, and its provisions on the jurisdiction of the federal

courts to entertain effective remedies to racial discriminationand

segregation in public schools.

I should preface my remarks by sufficient information about

myself and my organization to permit the following comments to be

placed in context. I am General Counsel of the NAACP, in which cap-

acity I am responsible for approving and supervising the conduct of

any litigation in which any of our 2300 subordinate units may 'e

involved. While this responsibility includes far more than just

school discrimination law suits, it would be fair to say that the

NAACP has had, and continues to have, a substantial interest in the

subject of school segregation, school discrimination and the pursuit

of effective remedies for these problems. The NAACP has been the

primary non-public entity responsible for developing the legal

framework within which state and federal courts have considered

complaints of racial discrimination--whether in education, employment,

housing, public services and accomodations, voting rights, use of

public funds and facilities, law enforcement and criminal justice.

Just as we have Branches in every state of the.Union, so have we had

occasion to review public policies and practices in the area of

racial discrimination an- segregation in every state of the Union.

This opportunity to review and consider first-hand the actions of

local, state and federal officials in every part of the country

has given us a perspective on these issues which may be of some

value to this Committee, because we have been forced to confront -

facts and realities of the type on the basis of which sound public

policy should be based, particularly legislative findings and acts.

Prior to becoming General Counsel, and since, I have had

substantial experience in school discrimination litigation. I have

litigated such cases in the following states and cities: MICHIGAN

(Detroit, Kalamazoo, Benton Harbor) I OHIO (Cleveland,Youngstown, Colub*us,

L'ircinatti, Lorain)p INDIANA(Indianapolis, Hammond, South Bend);

WISCONSIN(Milwaukee)g ILLIN4ISCICh.ciqo), k CALIFORNIA(San Francisco,
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Los Angeles); NEW YORK(New York City, Buffalo, Yonkers); TEXAS(Dallas).

MISSOURI(St. Louis). Additionally, I have had supervisory responsi-

bility for similar cases in CONNECTICUT(Hartford); MASSACHUSETTS(Bos-

ton); OHIO(Dayton); CALIFORNIA(Sacramento, San Diego, San Bernar-

dino); NEW YORK(Mt. Vernon); WASHINGTON(Seattle); MARYLAND(Prince

George's County). My experience has included every phase of school

discrimination litigation--drafting of initial complaints; pre-trial

discovery; trial; preparing post-trial briefs and findings; pre-

paring and arguing in Courts of Appeals and the United States Supreme

Court; preparing guidelines for remedial plans; monitoring remedial

implementation. I have also had occasion to meet and discuss such

cases with local, state and federal educational officials, as well

as with the U.S. Justice Department. While most of my work in this

area has been as Counsel for Plaintiffs, I have also represented

a local school board(Indianapolis), and served as spokesman for local

plaintiffs(Boston).

My comments today will be in opposition to the provisions of

S. 1647, both on grounds of fact and law. My initial commer.ts will

focus on the provisions of Section 2(b), wherein are to be found cer-

tain proposed Legislative Findings.

Comments on Proposed Legislative Findings

While my specific remarks will deal with the proposed Findings

in the context of four specific school desegregation contexts--Boston,

Detroit, Columbus and Cleveland--my remarks will have equal applica-

tion to the other cases in which I have been personally involved,

with few exceptions, and I will be glad to share with the Committee

such observations as might be helpful about any of these cases.

1. #1, insofar as it "declares" that desegregative assignments

and transportation "leads to greater separation of the races by eausinci

affected families to relocate their places of residence or disenroll

their children from public schools",is an assertion in search of factual

support. In Boston, Cleveland, Columbus and Detroit, the level of

racial separation before desegregation orders were entered by the

Courts was almost impossible to improve upon. Both in residential

and school terms, the races were segregated: in schools by the

proven action of the public officials; in housing by a combination
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of public action and private actions. Such relocation or disenrol-

iment as took place in each of these cities had begun well before

desegregation began, was marginally increased afterwards, and was

only slightly related to the fact of desegregation. More important

in each city was the poor quality of the public schools before

and unrelated to desegregation. The city with the highest quality

before desegregation was Columbus, and it also registered the least

amount of relocation and/or disenrollment.

2. The other "economic and sociological factors other than past

discrimination by public officials" which #2 posits as the more

probable reason for imbalance were, in each case,thoroughly examined

by the courts. In none of these four cases were the school officials

able to explain how these "other factors" changed a single boundary

line, assigned a single child outside his neighborhood, created

optional attendance zones, manipulated elementary and junior high

feeder patterns, excluded black and other minority teachers from

particular schools and assigned them exclusively to other schools,

or discriminated in the allocation of such educational resources as

books, supplies, and administrative staff. All of these actions

were taken by the public school officials in each city, and in each

case the courts held them responsible for what they had done, not what

others with like-motives had or might have done. The federal courts

have not entered desegregation orders to correct "racial imbalance",

only to rectify racial segregation caused by public action which has

been proven in court.

3. #3 suggests that desegregative asssignments are "not reason-

ably related to the achievement of the compelling governmental int-

erest in eliminating de jure, purposeful segregation because such

segregation can be eliminated without such assignment and transport-

ation". The author of this "Finding" has obviously not read the record

of the school desegregation cases in federal courts. Had the author

taken this time, he/she would know that federal courts attempt to

use the least disruptive remedy which will achieve the actual deseg-

regation required by the Supreme Court rulings. In this context,

they permit the use of boundary changes, grade and feeder changes,

use of student transfers, use of magnet schools and programs--all
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before requiring that students be reassigned and transported. Where

the school officials can demonstrate that the segregation they causeed

can be remedied by means other than reassignment and transportation

the federal courts prefer these remedies. Where the racial segregation

cannot be remedied by other means, assignment is then utilized. In

each of the four cases here mentioned, all of the techniques above

are being used, in conjunction with assignment and transportation to

accomplish the result which none of them alone could achieve.

4. Finding #4 asserts that desegregative assignments "cause sig-

nificant educational, familial, and social dislocations without com-

mensurate benefits". Every time school officials close a school,

open a school, remove or append and addition to an existing school,

change a boundary, change grade or feeder patterns, begin or termi-

nate transportation--without or with desegregation--disruption occurs.

The policy question is whether this disruption, where required to

correct constitutional violations, is "commensurate" with the benefits

received. I would suggest that this Committee will probably have as

difficult a time as I in trying to measure the value of the benefit

conferred by the First Amendment, or the value of the loss imposed

when the Fourteenth Amendment's equal protections are denied. As

measured by whom: the one whose has lost the protection? the one

whose public conduct, having been adjudicated, must take part in

remeidal action? the children whose achievement scores are shown to

have improved after desegregative assignments? How does one distin-

guish between that disruption which occurs from a reassignment caused

by grade structure changes where desegregation is not a factor, and

that where desegregation was the cause? Which school closing is

disruptive--the one which occurs where desegregation is a factor,

or that which occurs where desegregation is not a factor? To the

extent the author suggests that one is, and one is not disruptive,

the suggestion is not supportable in fact. To the extent the author

ignores the fact that both are disruptive, then on what basis are

the desegregation-related "disruptions" singled out for prohibition

and the other passed by? In each of the four cities mentioned,

schools were closed, boundaries were changed, grades were altered,

student assignments were changed both before and during desegregation.

It is unddoubtedly the case that some of each were disruptive. It
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is absurd to suggest that only when these type changes occur in the

context of desegregation are they disruptive. In any event, the

disruption which occurs, if measurable, is not as serious as permitting

constitutional violations to go unremedied, if possible.

5. #5 and #6 are related, the one asserting that "community sup-

port for public education" is undermined, the other asserting that

desegregative assignments are "disruptive of social peace and racial

harmony". I hope it does not come as a great surprise to this

Committee to know that the documented erosion of public support for

public schools is a national phenomenon, occuring in school districts

which have had no desegregation, school districts with desegregation,

and school districts which don't even have any blacks or other min-

orities. It is insupportable to assert that this phenomenon, which

started well before the first desegregation plan was ever ordered by

a federal court, is "caused" by desegregative assignments and/or

transportation. In Boston, the school system, like the city, had

been experiencing a loss of population for some 10 years before the

advent of school desegregation discussions, and some 20 years be-

fore it even appeared likely that some desegregation might result,

and 25 years before the specifics of any desegregative assignments-

were evident. In Detroit, Columbus and Cleveland, similar population

shifts had begun well before the federal courts were factors in

school issues around desegregation, and before the complaints were

first filed, and similar erosion of public support for public edu-

cation were also recorded. Public 6?upport began to erode when the

public realized that the school officials could not or would not

teach their children to read, count, comprehend and become eligible

for higher education and/or employment. Similar erosion of public

support has been noted in school districts from one end of the country

to the other, including in the vast majority of school districts

which have not been involved in any federal court proceedings around

desegregation. It is indisputable that desegregation has coincided

with this erosion; it is another matter altogether to say that the

erosion is correlated with desegregative assignments.

The "social peace and racial harmony" it is asserted have been

"disrupted" by desegregative assignments has certainly not existed in
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any major American city which has been the subject of school dis-

crimination litigation. Black Americans-have never been "peaceful"

about the deprivation of such constitutional rights as are secured

by the Fourteenth Amendment--whether the right to attend a school

unsegregated by public action, or the right to eat at a lunch counter

unsegregated by public action, or the right to vote in an election

unimpeded by public action. Any careful and honest reading of Amer-

ican-history could not conclude otherwise. This country began to

deprive itself of "racial harmony" when various people in it in-

sisted on the right to proscribe the ability of other Americans to

enjoy the same measure of constitutional protections they themselves

enjoyed. Declaring "social peace and racial harmony" to have been

present before, and disrupted by, desegregative assignments is no

more honest than to have "declared victory in Vietname" and left.

The facts, like the oft-quoted melody, lingers on after such false

and inaccurate declarations are made. In Detroit, in 1943, the coun-

try's first major urban riot took place around issues of racial dis-

crimination. In Boston, as early as the 19th century, black people

were vigorously protesting the policies of forced school segregation.

In Columbus, blacks protested racial discrimination in housing, em-

ployment, and education in the 1920's--some 58 years before the first

desegregative assignment took place. In Cleveland,in the early 1900's,

blacks were protesting racial segregation in housing, racial dis-

crimination in-education, and racial discrimination in police prac-

tices. In 1966, a white Minister was killed in Cleveland at the

site of a public school construction which was resisted because of

deliberate racial segregation, and huge racial uprisings occured

in the Hough area in 1964. To ascribe to desegregative assignments

the responsibility for the absence of "social peace and racial har-

mony" is to engage in myopic reasoning and to ignore the ine4capable

-lessons of our country's history. Some would prefer to forget it,

but this--country went to war in the 1860's because some preferred the

"social peace and racial harmony" presumably attendant to slavery.

6. #8, and its assertions about the debilitation and disruption

of public educational systems, is akin to the "findings" just dis-

cussed. Once a school system has been found unconstitutionally
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operated and structured, the constitution demands that its ability

to continue in such an illegal fashion be both debilitated and dis- #

rupted. Just as it is obviously inconvenient for a bank robber to

be hauled to jail when caught, so it is "disruptive and debilitative"

to those who deliberately created racially separate schools to be

faced with desegregative assignments flowing from a federal court

order. We could accomodate the bank robber by not "inconveniencing"

him, and we could permit the illegal systems to continue without

"disruption". It has not been demonstrated in any court of law of

which I am aware, nor in any research study of which I am aware, that

school systems undergoing desegregation are "debilitated", nor that

their ability to offer constitutionally sound education is "dis-

rupted." T..e issue here isto what standard should public officials

and public school systems 'be held. The Supreme Court, and the lower

federal courts, have each held that public officials and public school

systems, must each obey and operate within the framework of the con-

stitution. This is not "disruption", nor is it "debilitation"r-,it

is rather the price we pay for a constitutional democracy in which

laws are presumed to have greater sway than the personal prejudices

of men in public office. In Cleveland, Columbus, Boston, and De-

troit, the school systems have been changed in fundamental ways

by the federal court orders. In none has the public school system

been debilitated. In fact, in each case, the level of public in-

volvement has increased, the amount of money available for educational

programming has increased, the scope and number of academic programs

have increased.

7. Findings #9 and 10 address the same issue: once a consti-

tutional violation has been discovered, how should remediation be

approached, and who gets exempted from the reach of remedial orders?

The federal courts have operated on the premise that it is inequi-

table to unnecessarily burden blacks more than whites, or vice-versa,

in remedying publicly-caused school segregation and discrimination.

They have been required to make every effort to "balance the equities",

and to distribute such burden as may Le attendant to desegregation.

This means, for instance, that in each of Cleveland, Detroit, Colum-

bus and Boston, both black and white students are desegregatively
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assigned, each according to the same set of criteria, each within

tht same set of time and distance parameters. In none of these

four cities has it been claimed that the school children "caused"

the racial segregation, though they participate in the remedy. The

reason is simple: school systems have been found unconstitutionally

operated in each instance, and the school systems have been required

to desegregate. It is impossible to desegregate school systems

without involving school children. The Supreme Court has consistently

found that it is the school child whose constitutional rights to

equal protection have been abridged by forced public school segre-

gation. American history , and law, is premised on the notion that

the equal ability to enjoy constitutional rights is a benefit, not

a burden. There is no logical reason why the constitutional right

to be free of officially-caused racial segregation should be viewed

any differently. The Constitution does not guarantee the "right"

to be forcibly separated on the basis of-race; it guarantees that

no public official may engage in such conduct. When, as in each of

these and other federal cases, public officials and the systems they

operate, have been found to violate the constitutional standards,

the schools must be as nearly as possible returned to a constitution-

ally neutral position. In some instances this will mean the use of

magnet schools to expand improperly denied opportunities; in other

instances, it will mean desegregative assignments to undo previous

segregative assignments which produced racially dual systems. In

each of Cleveland, Columbus, Detroit and Boston, the pattern of stu-

dent assignments before federal court intervention was decidedly

discriminatory on the basis of race. To the extent thi&. Finding

suggests that the absence of federal court remedial assignments

would have left "racially neutral treatment", it is simply uninform-

ed on the nature and structure of school desegregation remedies and

the violation trials which precede them. In each of the four cases,

the federal courts were required to sit through weeks of testimony,

pour over thousands of documentary exhibits, reconcile conflicting

and competing explanations for described phenomena. Only after it

had been decided that the public officials had deliberately caused

the racial segregation in the public schools were remedial assign-

ments made. The remedial assignments in each case encompassed
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all grades except kindergarten, and involved all parts of each city

except Detroit. In Detroit, because the previous racial discrimin-

ation had gone on so long and was so advanced, it was impossible to

fashion reasonably feasible plans which involved all parts of the

school district. In each case, the remedial decrees were premised

on Supreme Court rulings which held that it is not racial neutrality

to permit previous official racial segregation to remain untouched.

In each of the four cases, the federal court orders included

more than simply reassignment of students. In Boston, the court

ordered that parents be permitted to be involved in school governance

on a scale not previously allowed, and that they be-allowed to visit

the schools from which they were routinely locked out in the past.

The court also ordered that educational offerings be buttressed by

the pairing of high schools with colleges, universities and businesses,

and that a broad array of magnet schools be created and made availa-

ble on a city-wide basis. In Boston and Detroit, the federal courts

ordered that vocational education programs which had been previously.

run on racially discriminatory bases be broadened and desegregated,

and that school officials take specific steps to remove racial dis-

crimation from student discipline procedures and policies. In each

of the four cases, school officials were ordered to remove any

remaining vestiges of racially segregative faculty or staff assignment

and hiring policies and procedures, and to make desegregative assign-

ments in accordance with federal law and constitutional criteria. In

all fout cases, in-service training-of teachers and other staff was

an integral part of the court order. In Boston and Cleveland, public

officials who actively resisted and attempted to impede the imple-

mentation of the court orders were held in contempt and ordered to

_comply. In neither Columbus nor Detroit was such resistance present,

and the federal courts had no need to impose such sanctions. In

Cleveland, Columbus and Detroit, the federal courts found that state

officials participated in the creation of the racially segregated

schools and programs, and ordered that the state assist in the

remedial process. In Boston, Detroit and Cleveland, the federal court

ordered the creation of citizen monitoring commissions to advise the

court and public on the progress of desegregation, with full access

to school officials# records and school facilities. In Boston, since

82-289 0-82-41
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the court found that the state officials had not contributed to the

racial segregation on the same scale as the local officials and had

made reasonable efforts to correct the problem# no findings of de lure

conduct was made against them, though they were invited to become

integral parts of the remedial process and have participated fully.

In Boston, Cleveland and Detroit, the Community Relations Service of

the U.S. Justice Department was invited by the federal court to offer

its assistance to the court and school districts and communities

during the desegregation process.

In short, Mr. Chairman, the federal courts in each of the four

cities herein discussed made every effort to tailor the remedial

orders to both the facts found on liability and the needs of the

school districts. No two desegregation remedies are alike in the

country, as demonstrated by these four plans, and as my own review

of the plans across the country affirms. The federal judges in

these four cases were not people who sought out the cases on which

they sat; they received them in the normal course of their court's

rotation. The "Findings" proposed as a part of Section 2 simply

don't hold up when measured against the facts which emerged in

the courtrooms of these four cities. I would suggest that they would

not stand up when measured against the facts on the basis of which any

federal court desegregation order has been issued. These "Findings"

are inaccurate and uninformed, and they would do great violence to

the rule of law by imposing Congressional declarations which are

totally contradicted by demonstrable and adjudicated facts. They

are so wide of the mark that they cannot be correctedl they should

simply not be attempted.

THE LIMITATION OF FEDERAL COURT JURISDICTION

Section 3 addresses certain proposed limitations 
on the

ability of federal courts to order desegregation remedies. I will

briefly address the provisions of this Section.

1 . Section 3(a)(1) would prohibit the courts from 
making deseg-

regative student assignments "for the purpose of-altering 
the racial

or ethnic compositionof any school. This section is apparently

premised on the *Findings" contained in Section 
2, and discussed

above. To the extent it attempts to place limits on the ability 
of
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the federal courts to correct constitutional violations, it will not

pass constitutional muster. Since in some instances the only way

the racial segregation caused by the actions of public officials

can be corrected is through the use of student assignment and the

provision of transporation, this provision would amount to an un-

constitutional constraint on the ability of the courts to vindicate

constitutional rights.

2. Section 3(a)(2) would prohibit the closing of any school and

the transfering of students therefrom "for the purpose of altering

the racial or ethnic composition" of the student body at any other

school. The opeing and closing of schools is a normal function of

education officials across the country. Where the courts have found

either that school closings have been a device for forcible segre-

gation, or that the closing of schools is a necessary means of

correcting unconstitutional racial segregation, the language of

this section would have to be disregarded or stricken as uncon-

stitutional as applied.
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PREPARED STAWME OF SZANPE HITTMAN

Mr. Chairman and members of the Committee. I am proud to

be able to present to you today Seattle's experience with

school desegregation.

Currently before the Committee are several proposals to

limit student assignment and transportation for desegregation.

One, S. 1647, seeks to limit only court-ordered desegregation.

Another, S. 1147, would by its terms prevent not only federal

court-ordered busing, but also desegregation plans which are

adopted by local school districts, and even plans which rely

solely on voluntary reassignments. Based on Seittle's

successful experience with desegregation, we believe that the

Congress should take no action which would interfere with the

ability of local school districts to desegregate their schools

through local initiative and with local control, or which would

impair their incentives to do so.

The Seattle School District instituted a systemwide

desegregation plan [n the fall of 1970. Adoption of the

Seattle Plan followed 15 years of unsuccessful attempts to

desegregate Seattle's school system using all possible-

voluntary methods--from voluntary transfers with free

transportation to an extensive magnet schools program. Between

1963# wheh voluntary desegregation efforts began, and 1977, the

last year before the Seattle Plan# racial imbalance grew

steadily worse. The number of segregated schools and the

degree of segregation within schools increased. Moreover,

minority students bore a greatly disproportionate share of the

burden of movement, since few whites volunteered.

The Seattle School Board and community leadership in
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desegregation. When it became apparent that the best voluntary

efforts possible were not capable of desegregating Seattle's

schools, a local concensus formed to desegregate without court

intervention. Local business leaders, religious leaders,

political leaders and civil rights organizations jointly urged

the Seattle School Board to implement without court direction a

locally developed and controlled desegregation plan. The

School Board responded by: (1) adopting a definition of racial

imbalance (minority enrollment at any school more than 20%

above the district-wide minority percentage); (2) requiring

that desegregation occur through educationally sound

strategies; and (3) initiating a six month process of citizen

planning activities, which culminated in December 1977 with

adoption of the Seattle Plan for elimination of racial

imbalance. Local media have been strongly supportive of

Seattle's efforts to maintain local control of this issue.

The Seattle Plan relies on roughly equal numbers of

mandatory and voluntary student reassignments to accomplish

desegregation of the schools. Where voluntary strategies

appear incapable of achieving desegregation, elementary schools

are desegregated by joining together the populations of two or

three neighborhoods in Opairsw or triads." For example,

students from both neighborhoods in a pair attend school

together, first in grades 1-3 at one site then in grades 4-6 at

the other site. Thus, students are assigned on the basis of

their neighborhood, and not individually on the basis of race.

Students brought together in the elementary grades remain

together at the secondary level. Neighborhood students stay

together throughout their school careers if they so choose, and

students have predictability and stability in their assignments

-- both factors which Seattle citizens indicated were important
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in any desegregation plan. Equity of movement is a key feature

of the Plan -- roughly equal numbers- of minority and majority

students participate. Parents and students have the

opportunity to select voluntary alternatives to their initial

fixed assignments which has no doubt enhanced community

acceptance of the plan. Educational options include both

program content and teaching style alternatives...

Mandatory desegregation is more cost-effective than

voluntary. Voluntary desegregation transportation costs over

two times as much per student as mandatory# because scattered

student movement is le's efficient than transporting entire

neighborhoods together. Enhanced program content and staffing

at magnet schools are additional expenses of voluntary

programs although with tight funding Seattle is operating its

option programs at baseline levels as much as possible. In

spite of the drastic decline in federal desegregation and and

the tremendous uncertainties of school-finance generally in

Washington State, Seattle will attempt to preserve the

important voluntary features of its plan.

The Seattle Plan has successfully desegregated Seattle's

schools, and educational quality has been enhanced. All

students now have the opportunity for a multi-ethnic education,

which Seattle citizens believe is essential to preparation for

life in this pluralistic society. There have been no adverse

educational effects. Achievement scoies have risen slightly

district-wide, and in fact, achievement gains in the pairs and

triads appear greater than in other District schools.

The Seattle Plan has not had a harmful effect on white

enrollment. Before the Plant enrollment had fallen steadily

from nearly 100,000 (over 850 white) in 1963 to under 60,000

(650 white) in 1977. In the first three years of the Seattle
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Plan, the proportion of white students in the District declined

roughly 3% per year, the same rate as in the three years before

the Plan. Had it not been for the influx of thousands of Asian

immigrant students, the drop in the proportion of white

students this year and last would have been closer to 1%. And

it appears that school desegregation has played a part in

slowing, and even reversing, the trend toward greater

residential segregation in some portions of the city.

Seattle has adjusted peacefully to desegregated schools.

At the last local property tax levy election, a near record

rate of voter approval -- roughly 80%.-- was achieved. And in

the most recent School Board-elections, pro-Seattle Plan

candidates defeated anti-Seattle Plan candidates. Several

efforts to stop the Plan, including a statewide initiative and

recent legislative action, have been resisted successfully by

the School Board in the courts.

Last spring, after a lengthy process of citizen

involvement, the Seattle School Board adopted a three-year plan

of school closures and complementary changes in the

desegregation plan. Continued local control of desegregation

-has permitted modifications in the Plan to be made on an

educationally sound basis, and with minimum disruption.

Seattle is now prepared to make further progress. The City

Council and School Board have jointly adopted goals calling for

coordinated action to encourage residential integration. With

cooperation of City, School District and housing officials,

Seattle should be able to reduce the need for mandatory

assignments over the long term.

We believe the Seattle experience demonstrates how proper
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planning and responsible leadership can produce school

desegregation that is successful educationally and successful

in stabilizing a city school system. Where elected officials

do not ignore their oaths of office# but instead discharge

- their constitutional obligations the courts and the federal

government need not intrude in local school governance. Again,

we urge the Committee to refrain from any action which would

impair the ability of local school districts to desegregate

with local control, or which would impair their incentive to do

so.

Appendix

FINDINGS OF S. 1647, SECTION 2(b),
AND S. 1147, SECTION 2(b),

IN CONTRAST TO SEATTLE'S EXPERIENCE WITH
SCHOOL DESEGREGATION

S. 1647, S 2(b), and S. 1147, S 2(b) purport to make
several Congressional "findings" concerning the effects of
desegregation assignments and transportation. None of thesf
findings is borne out by Seattle's experience. Below is a
listing of S. 1647's supposed findings, each compared with
Seattle's contrasting actual findings. S. 1147's largely
identical findings are also indicated.

(1) S. 1647: Desegregation assignment and transportation
"leads to greater separation of the races and ethnic groups by
causing affected families to relocate their places of residence
or disenroll their children from public schools."

Seattles School desegregation in Seattle has led to much
higher levels of interracial contact. In the schools,
interracial exposure is significantly higher, and racial
imbalance significantly lower, than before the Seattle Plan.
White enrollment decline has continued under the Plan but.at a
decelerated rate when compared with the pre-desegregation
trend. While some persons have left the schools, at least in
the short term, due to the advent of busing, their loss may be
more than balanced by those who have remained in the schools
because their neighborhood schools are no longer segregated.
Analysis of residential and school attendance data shows that
white enrollment loss has slowed since desegregation in areas
which formerly were experiencing rapid transition from majority
to minority status. Thus, desegregation in Seattle has reduced
racial separation, both in schools and residentially.

(2) S. 1647: Desegregation assignment and transportation
"fails to account for the social science data indicating that
racial and ethnic imbalance in the public elementary and
secondary schools is often the result of economic and



641

sociologic factors rather than past discrimination by public
officials."

Seattle: Residential segregation in Seattle, as-In other
major American cities, is far greater than can be explained by
income levels, especially given the strong preference for
residential integration expressed by most minorities. In
Seattle, as in other cities, there is a long history of
governmental decisions and action by government-regulated
private interests which have had the effect of concentrating .
minorities residentially--e.g., siting of-low income housing,
mortgage redlining, etc.

For several years before adoption of the Seattle Plan,
schools in Seattle were increasingly identifiable as Ominority
schools' or Owhite schools,' as racial imbalance grew rapidly.
As the Supreme Court has noted, once a school becomes
identified as a minority school, residential segregation near
thg school intensifies, since few white families move into an
area where their neighborhood school will be minority
segregated. With implementation of the .Seattle Plan, the loss
of white families in areas of substantial minority population
has been slowed.

While it is true that some residential segregation is a
result purely of individual choice, the court-mandated student
reassignments which S. 1647 seeks to prevent have always been
predicated on judicial findings of purposeful segregative
action or inaction.

(3) S. 1647: Desegregation assignment and transportation
'is not reasonably related or necessary to the achievement of
the compelling governmental interest in eliminating de jure,
purposeful, segregation because such segregation can be
eliminated without such assignment and transportation." IS.
1147, S 2(b)(1) is identical.]

Seattle: It proved impossible in Seattle to eliminate
segregated schools without resort to assignment and
transportation of students away from neighborhood schools. For
nearly 15 years Seattle attempted to desegregate using
voluntary methods, but racial imbalance worsened steadily.
Only with adoption of the Seattle Plan have the schools been
desegregated. Clearly, adoption of a desegregation plan
including mandatory reassignments was a last resort--no group
of elected officials would consider the option of adopting a
mandatory plan unless it was the only remaining alternative.
There is no present alternative to busing except segregated
schools, as courts have consistently found in other cities as
well. -

(4) S. 1647: Desegregation assignment and transportation
"causes significant educational, familial, and social
dislocations without commensurate benefits." [S. 1147,
S 2(b)(2) is identical.)

Seattle: Seattle has not experienced significant
educational, familial or social dislocations under the Seattle
Plan. Certainly any dislocations are no greater than they
would be in any voluntary desegregation plan which actually
produced the ambunt of student movement necessary to
desegregate. But more importantly, whatever dislocations may
occur, the benefits of desegregated schooling outweigh them.
The only realistic preparation for life in this pluralistic,
democratic society is a strong-basic education in a
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multi-ethnic-setting. In recognition of this, the U.S. Supreme
Court has unanimously stated that local school boards have the
authority to adopt racial desegregation programs as a matter of
educational policy. Segregated education is inferior to
desegregated education, especially for minority students.

(5) S. 1647: Desegregation assignment and transportation
"undermines communitX support for public education." [S. 1147,
S 2(b)(3) is identicall]

Seattle: Community support for public education in Seattle
remains hig-h. School property tax levies have passed at the
polls with near record margins of approval since adoption of
the Seattle Plan. In School Board elections since adoption of
*the Plan, candidates supporting the Seattle Plan have defeated
candidates opposing the Plan. -Citizen involvement in school
matters and support for schools remains intense, as evidenced
by the high levels of public involvement in last spring's
decisions to close several schools in a manner complementary to -
the desegregation plan and with minimum disruption.

(6) S. 1647: Desegregation assignment and transportation
"is disruptive of social peace and racial harmony.* IS. 1147,
S 2(b) (4) is identical.]

Seattle: In Seattle racial harmony has been enhanced by
school desegregation. It is the failure to desegregate which
causes social and racial misunderstanding. It is only through
extensive interracial contact beginning at an early age that
young people can grow up less burdened by the racial
stereotypes and prejudices which older Americans have carried.

(7) S. 1647: Desegregation assignment and transportation
whas not produced an improved quality of education." IS. 1147,
S 2(b)(5) is identical.)

Seattle: School desegregation has revitalized the
educational program of the Seattle public schools. The
numerous option and alternative educational programs which are
part of the overall plan have added significantly to the
diversity of educational experience in Seattle. Students'
scores on standardized tests have risen modestly districtwide
since the Seattle Plan began. In fact, achievement gains in
the pairs and triads appear somewhat higher than gains in other
schools. Perhaps the most important improvements in the
quality of education have come in areas which are not so easy
to measure on standardized tests. The job of the public
schools is to prepare students for life as democratic citizens
in this diverse society. This preparation includes the basic
skills of reading, writing and math, but also firsthand
experience with persons of different backgrounds which is
essential to interracial understanding.

(8) S. 1647: Desegregation assignment and transportation
*debilitates and disrupts the public educational system and
wastes public funds and other resources."' [S. 1147, $ 2(b)(6)
is identical.)

Seattle: Far from the debilitating the Seattle school
system, adoption of the Seattle Plan has revitalized it. While
there was a period of adjustment to the new attendance patterns
in the Seattle Plan, the stability and predictability of
assignment which students have under the Plan permits orderly
planning on the part of parents for their students' education.
School desegregation is not wasteful of public funds and
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resources, but rather is one of the most important investments
of public funds that could possibly be made. Realistic
preparation for productive adult life can help avoid the much
larger future costs to society of continued discrimination,
unemployment and crime.

Moreover, mandatory desegregation strategies inherently are
more cost effective than voluntary strategies. In light of the
higher costs of voluntary desegregation efforts, we note the
apparent contradiction in those who urge purely voluntary
programs of desegregation but simultaneously support the severe
cuts in federal desegregation aid which are now occuring.

(9) S. 1647s Desegregation assignment and transportation
Unreasonably burdens individuals who are not responsible tor
the wrongs such assignment and transportation are purported to
remedy." [S. 1147, S 2(b)(8) is nearly identical, but ends
"transportation seeks to remedy.J1

Seattle: The long experience of voluntary plans in Seattle
was one minority students shouldering most of the burden or
inconvenience of desegregation movement. Thus, as is true
elsewhere in the country, failure to desegregate through a
system which equitably distributes the inconvenience of
movement among minority and majority students means that the
minority victims of segregation are required to bear the brunt
of trying to remedy that segregation, even though voluntary
plans cannot possibly be effective. Since all races share in
the benefits of desegregation, it is only fair that the
inconvenience of desegregation be shared on an equitable basis
as well.

(10) S. 1647: Desegregation assignment and transportation
"infringes the right to racially and ethnically neutral
treatment in school assignments to which students are, or ought
to be, entitled.0 IS. 1147, S 2(b)(9), is identical but ends
with the word *assignment[)u.]

Seattle: In Seattle, as in most other major Amer.can
cities, student assignment based purely on neighborhood
residence would not be racially neutral, but a perpetuation of
the racially discriminatory effects of past practices which
have led to housing and school segregation. Only by taking
positive action to overcome the effects of the past actions
which have produced residential racial segregation can progress
be made toward true racial neutrality. In the Seattle Plan,
individual students are not assigned initially on the basis of
their race, but rather according to their neighborhood.
Predominately minority and predominately majority neighborhoods
are combined to produce desegregated schools, but no individual
student is singled out on the basis of race for mandatory
reassignment. Voluntary desegregation strategies are
inherently race conscious, because in order to have any
positive impact on segregated schools they must regulate the
school assignment of individual children purely on the basis of
their race. Thus, S. 1147 would prohibit not only mandatory
student assignment for desegregation, but also voluntary
student reassignments.

(11) S. 1647: Desegregation assignment and transportation
"has beenrundertaken without any constitutional basis or
authority since the Constitution of the United States does not
require any right to a particular degree of racial or ethnic
balance in the public schools.0
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Seattle: While Seattle School District does not require a
partTiTar racial balance in each school, it is also mindful of
the words of a unanimous Supreme Court in the Swann case ten
years ago, where the Court stated that wholly apart from
constitutional obligations, a school district could, for
educational policy reasons, prescribe a ratio of minority and
majority students in each school to provide students with
realistic preparation for life in a pluralistic society.

* * * * *

S. 1147 contains one finding, at S 2(b)(7), which is not
duplicated in S. 1647: Desegregation assignment and
transportation "constitutes a serious interference with the
private decision of parents as to how their children will be
educated."

This contrasts with Seattle's experience, in which under
the Seattle Plan parents have a wider choice of how their
children will be educated than ever before. The only choice
denied parents is the option of having their children educated
in a segregated school. Numerous voluntary options--both
program content and teaching style alternatives--are available
as alternatives to in itial assignments.

School assignment has never been a private parental
decision. School officials have universally had the authority
to assign students to appropriate schools for a host of
reasons, including-safety, overcrowding, and special
educational programs, as well as for racial desegregation.

PREPARED STATBWN OF HERB RLLE

My name is Herb Rule. My wife and I have three sons# all

of whom are in the Little Rock Public Schools, and all of whom

have ridden the bus to schools outside of our immediate

neighborhood. When they first began riding the bus, in the

fourth grade, it was an exciting adventure for them. They

liked the sound, the size and the power of those big yellow

machines. The two older ones, both in high school, rarely ride

the bus now because they have to be at school early-for

activities or stay late, and because it is decidedly uncool.

With all due respect, I must disagree with the assumptions

in Senator East's bill. Desegregation in Little Rock has

increased the contacts between children of different races.

Little Rock now provides bus transportation for 11,000 students

each day, a little over half of the district's enrollment.
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Since busing began on a significant scale in 1971 and 1972,

there has been a withdrawal by a number of white families from

the public schools. But it has been a white trickle more than

white flight. The percentage of white students in our district

has declined about 2%.a year over the last 5 or 6 years. A

substantial part of the decline is due to the decreasing number

of white school-age children in our district, but some

significant portion of it is obviously the result of white

parents removing their children from public schools.

Busing is not the reason they do it. Each of the

predominantly white private schools in Little Rock has or

arranges bus transportation for students and parents send their

children as far, or sometimes farther, to these schools.

The withdrawal is due to fear and anxiety on the part of

the parents who feel uncomfortable with their children at

school in a different part of town and in classrooms with large

numbers of black children. The children adapt more easily to

new experiences with people of different background and color.

If the people of this country are going to be stitched together

as one nation, there must be contact with other races, cultures

and religions. That is the way to develop mutual respect and

understanding, and I don't see any other effective way to break

the pattern of past separation than by having schools which

reflect the cultural and racial makeup of the whole community.

In some places I suppose you could say that racial

imbalance in public schools is the result of "economic and

sociologic factors" but you could not say that in Little Rock

or much of the country. In our case, by law a person went to

one school if black, another if white, period.

Busing is not tie culprit which has caused social

dislocations, undermined community support for education or

disrupted social peace and racial harmony. This nation has

suffered these ills long before anyone tried to lay the blame

on busing. What we never did before, and what is difficult to
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adjust to, is a commitment to educate all children of all races

effeotfvely. -This was disturbing because before we could get

about it, parents, teachers, school board members and children

have to overcome the ingrained feeling that blacks were

inferior and didn't take to formal education.

In Little Rock, and in many other places, we are doing

this--educating disadvantaged children, black and white,

effectively. Last year three to fifteen percent more black

children in our schools performed at or above grade level in

reading, math and language arts than had in the previous year.

We have placed great emphasis on teaching all children to read

and calculate. Our teachers have worked lovingly and

forcefully to get tangible improvement from all of our

students. It seems clear to me that we have improved the

quality of education for blacks and whites in a desegregated

school system which buses children to achieve racial balance.

I was not aware of any "right to racially and ethnically

neutral treatment in school assignment" under the constitution

or laws of this country. That is a commendable utopian idea,

but we shouldn't disown our history by igndring the years of

slavery and legally enforced segregation.

As I read it, Senator East's bill absolutely prohibits

District Courts from requiring assignment of pupils or teachers

to any school for the purpose of altering the racial or ethnic

composition of the student body. This is directly contrary to

the equitable power of federal courts to fashion a remedy for

any constitutional violation. In Little Rock, the federal

court provided repeated opportunities prior to 1972 for the

School District to present ways to desegregate the schools, but

the District did not respond with a thorough or effective

desegregation plan. Only then did the Court intervene to order

assignment and transportation of students to schools in

proportions that would desegregate each of the 36 schools in

our district.
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The power to fashion appropriate remedies seems to be

inherent in the constitutional grant of equity jurisdiction to

federal courts. Although the bills all speak in terms of

jurisdictional limitations, they are really encroaching on the

inherent remedial powers of the courts.

In the face of declining enrollment in our schools, we are

now engaged in a significant review of other ways of assigning

children to schools that might lead to increased enrollment of

white students. We are committed to a plan of internal

reorganization and hope that it will be accepted by the

majority of both black and white parents and students. The

only way we can finally overcome the remnants of desegregation

is by working together with mutual trust and understanding as a

community to come-up with school assignments that make sense

educationally as well as constitutionally.

This bill gives no indication whether it is to apply

retroactively to school districts like Little Rock which have

worked out assignment and transportation plans under the

general-supervision of the courts for many years. Our last

reorganization, in 1978, was formulated by a committee of black

and white parents and, with slight modification, approved by

the School Board. Although it has imperfections, it was

accepted by most black and white patrons of the district, and

there was no effort to have the court stop it. I hope that our

new plan, to be implemented in the fall of 1982, will be as

well received.

There are many of us in Little Rock who have worked hard

over many tears to achieve a truly desegregated school system

that provides top quality education to all students. We have

done this to make certain that every child has a fair and equal

chance to gain the knowledge and skills needed to make a

contribution to our community. Although divisions exist, we

have become, more than ever before, one community. Black

students have made notable advances in performance, and so have
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white students. I think this is because both races have gone

to the-same schools, had the same teachers, and benefitted from

the same programs throughout the entire district. But the job

still isn't over, because our students, black and white, still

don't perform up to their potential.

I think this bill would restore division and segregation

under color of law after nearly thirty years of thrust by the

courts and Congress to eliminate divisions based on race. I

assume that you, too, are committed to equal opportunity and

elimination of dual, unequal school systems. This bill, and

the others before you, attempt to prohibit or limit busing in

the hope that this will cure the ills of public education. I

can assure you it won't, and I look to you for meaningful

proposals to improve the schools, increase respect between the

races and provide a fair chance for all of our citizens.

PREPARED STATEMN OF JANE B. Score

Mr. Chairman, and members of the Separation of Powers suboomittee:
My name is Jane Scott. I live in Meclenbirg County, North Carolina, of
Swann vs. Charlotte-4ecklenburg Board of Education fame; a dubious
distinction, I assure you. Having served on the above mentioned board
for the first six tumzIuots years of that lanmark "Busing" Order, I have
many first-hand recollections which I would like to share with you now.

So that you may have a better understanding of Charlotte's record
in desegregation matters, prfbr to 1969, please note the following quotes
taken fru the brief of the Mrs. Robert Lee Moore, Et Al vs. Charlotte-

'0 Boar of Eucation, Et Al; case in the Supreme Court of theUnited States - Ocoe Term, 1970 - No. 444.

-Com~plaint"-:

"(9) That there are 106 schools in the Charlotte--Medkenburg scimol
system with a total enrollment of 84,542 children; that there are Negro
children in atteKanos at all of these schools, except at 8 of them,
and these 8 schools where no Negro children are now enrolled have an
attendance of only 5,514 children as compared to the 84,542 children in
the entire school system."

-(10) That white children constitute approximately 71%, and Negro
children constitute aproximately 29%, of all the children in the
Charlotte-Mecklerbirg school-system, and thousands of white children
and thousands of Negro children attend school ..... together."

"(12) That it has been judicially determined that in the Charlotte-
Mecklenburg school system, each year any pupil is at liberty "to
request assignment to another school"; that "no reason for transfer
need be given"; and that "all transfer requests are hofired", unless
the school to which transfer is requested is "full".

"(13) That is has further been Judicially ascertained and determined -
that, in the Mharlotte-MWle urg school system, there is "no racial
discrimination" in the expenditure of "mcW or the "poviding" of
"Facilities"; and no "inequalities based upon racial motives" with
respect to the "quality" of "teachers", or "books" or "school buildings"
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or "athletics" or studentss"; that the Charlotte-Mecklenbrg schools which
are "apparently unupassed in these parts"; and-that "the performance"
of the Charlotte-mecklenburg Board in this direction has "exded"
that of many school board wbose actions have been reviewd in appellate
court decisions"."

As further pointed out in the same brief, Charlotte-mecklenburg
was then about to be required to adopt an assignment policy which would
assign children to schools solely on accomt of their race and colors,

.and op Ilsion to attend prescribed schools will be imposed and through-
out the future will continue to be imposed upon many ,thousands of children
in Charlotte-Mecklenburg ounty", "solely in account of their race and
color".

And so it was, that the Federal District Court (Judge James B.
McMillan), upheld by the Supreme Court of- the United States, did
order that the Charlotte-Mecklenburg school system be desegregated -
every school having, as nearly as possible, the ratio of "71% Qite"
and "29% black students, thus reflecting the racial ratio throughout
the Charlott-Mecklenburg system. (Here-after to be referred to, in
this report, as CMS) You will note also in the attached partial copy
amrked* "Civil Action, N. 1974 - Oct. 21, 1971, that we were prohibited
from operating any school with a black population exceeding 50%, for any
portion of the school year. This, the court assured us, could be con-
trolled by not allowing student transfers for changes of residence, when
the transfer would adversely affect the ratio of the sending or the
receiving school. And in fact.... this reached a point of absolute
absurdity when a student assigned to West Charlotte- (formerly alrblack
High School) - moved, with his fa i~y, to Lake Norman in the far Northern
section of the county. The student was not permitted to attend North
Mecklenburg HigtrSchool, but was instead transported to and from school
at West Charlotte by a school system employee who had to drive 60 miles
daily to acoomilish the task! All because West Charlotte was on the
verge of once more becoming predominantly black and the above student
being white, was needed to satisfy the court's dictate on racial balance.

Please recall this is the school system that the same
Federal District Court judge had referred to in Misc. No. 623 -
United States Court of Appeals for the Fourth Circuit - "Some Cement
On Seific Issues", a) 4) "14,086 out of 24,000 or so blackstudets
attend school daily in all or almost all-black schools."...That The
Number Of Black Students Attending Intewated Schools Had Ira
Frtom "A Few Dozen Out Of More Than 20,000" in 1964 To Nearly 10,000
In 1969 Was AharentLY Lost On The Court .... In this sae document
under the above heading - h) A Word Abut the School Board ... "The
observations in this opinion are not intended to reflect Upon the motives
or the judgment of the School Board members". "They have operated for
four years under a court order which reflected the general understanding
of 1965 about the law regarding desegregation." "They have achieved a
degree and volume of desegregation of schools apparently unsurpassed
in these parts, and have exceeded the performance of any s~ool board
whose actions have been reviewed in appellate court decisions.. .etc."

A simple "thank you" for a job well done, would have sufficed! :

COMMITY TriCrION 10 1E "BUSING" OFC -

The initial public response here might best be dcrlbed as
Disbelief! "He can't do that to us - or to our kids! "That's not Justice -
that's retribution!" etc. etc. Shortly the disbelief turned to anger
and confusion. White people, and (quietly) some black people, began to
organize what finally became a county-wid. organization called the
oncerned Parents Association. Iniediately branded "racist"
by the local media, the CPA worked almost 'round the clock to find
a legal way to stop the court ordered chaos. Frau Legal Suite, to
Boycott, to the final word from the Supreme Court, the CPA hoped and
counted on relief, which of course never cane. Imere was, however,
not one act of violence ner any threat of violence attributed to the
(PA or any of its members. I point that fact out, because ras stories
had constantly "painted" those people and that organization as
"extremely racist".

*Attachent 01.

- 82-2 0-82-42
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WHITE PLIGh TO PRIVATE SCH0LS AM Y)

In 1969 there were approximately 2,900 children in private schools in
the Charlotte-Mecklenburg area. These ware enrolled in Kindergarten
through grade 12. Of the 16 private schools then operating, there
were only three with significant enrollments, other than the Catholic
Schools.

With the .Advent of the "Busing" order and the Supreme Court's
sanction of it, private schools in existence found themselves with
large waiting lists and new schools began appearing almost over-night.
The ever increasing violence present in the public schools at that time,
solidified the determination of many parents to remoVe their children
from those schools, and those saw parents stepped forward with offers
of land, materials and skills needed to establish new private schools.
At this time there are s mP 30 private schools operating in this area,
and despite two financial recessions which have hit our part of the
country with considerable force, the enrollments have steadily increased.
Total private school enrollment, as best I can determine, is currently
9,050. Of that number, about 750 are black including 500 who are in
Catholic schools.

Meanwhile, 01S has gone from a black ratio of 29% to a black ratio
of 38%, and the memtership statistics have dropped fran 84,542 to
75,149-- 4,700 of which are in State funded kindergartens, not available
in 1969. Considering the fact that during the 1960's, the CMS
enrollment increased an average of 2,500 students per year-grades
1 through 12, the real drop in present membership is far greater than
would at first be evident. Also, please note that the Charlotte-Mecklenburg
Census figures were almost 50,000 greater in 1980 than they were in 1970.

Other surrounding county school systems and the nearby South
Carolina school districts have grown in leaps and bounds during the
last 10 years. You see, it is possible to live in South Carolina, and
be able to reach Center-City Charlotte in fifteen to twenty minutes driving
time. One only has to look at a demographic map to note the population
shift of the last 10 years. This can hardly be explained away, as a
"normal" migration pattern.

VIOLENCE IN IE SCHOOLS

The war-like atmosphere which pervaded our Junior and Senior High
Schools shortly after the "Busing" began, made the teaching/learning
process practically impossible. "Peace-keeping" became the order of the
day, as school officials grappled with accusations of "unfair" and
"biased" treatment from students and parents of both races. School
a&ninistrators found themselves, frequently in District Court,
defending their actions concerning suspensions and exclusions of students,
stemming from the riots and vandalism in the schools.

The local press and other media were accused of "lying to the people"
and "covering up" or "exaggerating" the true extent of the school dis-
ruptions, depending on the point of view of the accuser. Tv say that
the atmosphere here was one of "distrust" is a vast understatement!
Drastic measures ware taken in the schools, to insure some degree of
safety for the students. For example, bathroom lights were locked in
"on" position, and mirrors were removed so that they could not be broken
and used for weapons, as had been the case in numerous instances.
Doors were removed from restroom and teachers were stationed outside
those roa during certain times of the day, to try to assure maximum
security for those students who might need to use those facilities.
(Local physicians had been reporting a sharp increase in kidney disorders

among the school-age population, during this time - a condition thought
by some, to be caused by too infrequent use of the bathroom and not
enough intake of fluids.) Other stress related illnesses were also
on the rise among students, teachers and parents in this community.

Parents volunteers patrolled hallways and buses and the police
were brought into close communication and contact with schools, on
a day to day basis. *Special police procedures and observations are
alluded to in- the attached Newspaper clipping detailing a speech made
by Chief of Police J.C. Goodman. The article only deals with a few of

*See Attachment #2 and #3
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the situations which re occurring on an almost daily basis in 1970
and 1971. Although the subsequent two years were somewhat more
sporadic in their violent outburst, the "heat" and "volatility" were
an ever present threat! School calendars were rearranged to allow for
regular "oooling-off" days, at times in the year, thought to be the
most likely trouble spots.

Our CHS Security Department was greatly increased in both personnel
and equipment, such as two-way radios etc. Care was taken to assure
the clear visibility of black, as well as white, security people.

one report from our Security Department which I requested and
received in 1972, is inserted as attachment #3 ..... Please be aware
that this report, in no way indicates any of the separate police work
done by the Charlotte-ecklenaurg County Police Departments.

one policeman with whum I talked, following a riot at my son's
high school, told me that he had served in Viet Nam, and had never
been more scared than when he arrived at the school that day, and was
confronted by students wielding bicycle chains, broken bottles, bats
and bricks. Shortly after that incident, police were ordered to wear
riot gear, when answering a "disturbance" call at a school. Consequent-
ly, they were accused of "over-reacting" and "inciting" trouble, by
those in the community wishing to down-play the severity of the situation
here.

EORTS THE COURT

Meanwhile back at the ranch," so to speak, the Administrators and
Board Attorneys were ever busy with the preparations of the month by
month "report to the court". Constantly shifting student populations
and attendance problem ere in no way, "natural" or "excusable" and

in fact, were cited as evidence of on-going "dejure", unlawfull dis-
crimination".

The Board was ordered to adopt assigment policies which would
assure stability of racial ratios throughout the entire MS on an on-
going basis. And once again the oourt expressed serious doubt as to the
probability of "assignment based on residence" ever providing the guar-
anteed stability required by the court. Lottery selection was then
suggested, and eventually put into practice for West Charlotte.

By the 1973-74 school-year, the Board and the community had
struggled through or with, as the case may be, several assignment
plans. First the Court's "Finger Plan", named for the "expert"
brought here by Judge McMillan. That plan was so frought with logistical
problems that though approved by the court, the Board felt compelled to
devise another plan, less expensive to the community both in monetary
terms and human terms. Dr. Finger had left large areas of our CMS
"unmoved" while placing long distance requirements on the people in
other less fortunate areas. A comparison of the Finger Plan and the
Board Plan (which evolved out of genuine concern for our community)
follows. *See attachment #5 (especially pages 2 and 3)

The current plan was drawn up by a widely-based citizens' group
known as the C A G, or Citizens Adviory Group. Busing opponents and
proponents alike, with some exceptions of course, hailed the efforts
of this group. Our community had grown exhausted and frustrated beyond
belief, with the year to year adjustments required in each of the
assignment plans thus far. It seemed clear that we would forever be
required to think and act racial ratios and balancing.

Our youngest and most precious citizens had been repeatedly called
upon to make adjustments and sacrifices to the "god" of racial balance
far above and beyond anything the adult population would have endured.
Therefore, a plan which promised an even spread of the "punishment"
-of "busing" seemed the best that could be hoped for.

The courts assure us that all this is "for the good of the child".
It will, we are told, bring equal protection of the law, out of the
pages of the Constitution And into the realty of daily life. "Our
black children will achieve on a par with their white counterparts -
now that the blessing of desegregation hs been "poured" down upon
them." (Paraphrasing the court's observations in attachment #6, page 6.)
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As previously stated, the current plan being followed is the one
called the CAGPlan. For some of the background information on this -
*See attachment #7

COMMUNITY RELATIONS AND THE SCHOOLS

Active from the very beginning of the massive "Busing"order, was
the Community Relations Committee. There were regular reports to the
Board suggesting changes needed within the CMS for better and smoother
adjustment to the frequent changes which massive desegregation brings.

Community meetings were held and the results shared with the Board,
the public and-thecourts. Such things were changed as student elections,
which almost immediately, were racially balanced to assure minority
representation at all levels of student government. Also racially
balanced were elections for cheerleaders, majorettes, and lettergirls,
etc. *See attachment #8

In-Service work shops for teachers were regularly held, dealing
with all aspects of race relations.

Public Service announcements and entire programs were produced
and shown not only on the Public TV station, but on the other local
TV station, as well.

By 1979, the disturbances in the schools had greatly diminished
and the focus was turning back to education. In fact, for several years
there had been an intensive back to the basics thrust which had been
demanded loudly, by parents thrugoUt this lr l=nity.
Test Scores had declined greatly in the first few years of "Busing",
tFuGh we were not permitted to publish separate racial scores.
Therefore, we could only assume that the systan-wide concentration
on the under-achiever was working when the scores leveled off ar4- -
began a slow rise... We had also switched tests, in 1978, making actual
camparisions to earlier scores, infossible. With the adoption of the
California Achievement Test, replacing the Stanford Achievermnt Test
scores made a significant jump. The newspaper hailed the improved
status of our children's education and we were told that "Busing" in
Charlotte-Mecklenburg is a "shining success"! Various publications
across the land joined the chorus of local praise.

Our Superintendent Jay Robinson, in testimony before a House
judiciary subcmiittee, is quoted as saying, "Our students' test scores
rank well above national averages in all categories tested." and
"school integration has significantly contributed to the good race
relations and quality of life in Charlotte and Mecklenburg County."

PLEASE!'' See for X2Kselves, the school scores broken down bygrade- race- subject tested and individual schools. As you can
readily observe, our 9th grade Slack students are scoring below the
National Average and drastically below 9th grade white stOus- in
the overwhelming majority of our --Junior Highs. For the Total Battery
Averages - the 9th grade blacks are at 8.2 (8th grade-2rd month)

- the 9th grade whites are at 12.1 (12th grade-first month)
In virtually every category, the differential in the black and white
scores is greater now, than when the Court Order of August 15, 1969
was written. Compare attadcwts #6 and # 9 (Test scores)
Where is the success we are hearing about??? Where is the result
that was, in effect, promised by the court in all its many orders,
to the black parent and child??? Why have the school system and the
court been unwilling to admit that they do not have ready answers to
the achievement puzzle which has plagued us and countless others for
so long???

Recent studies by sociologists, including James Coleman -author
of the original Coleman Report - "godfather" of "forced busing" - indicates
that the importance of parents as motivators of their children, where
school studies are concerned, seem to far outweigh most of the other
influences in the child's life. This apples to kids of all races.
o" ig:rve this - and blindly carry-on these forced racial assmnents

is to tell the b children of this on, t they don't realy
matter after all:1 Ufortunately the courts do not seem inclined to
admit theit mistake and the civil rights attorneys who have profitted
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enormously by these actions have much to lose, in tris of personal
gain, should sanity be returned to the business of school assiWuents.

There certainly is- no hard evi to support the idea that the
7,749 voltnieers w donated 128,689 hours of their time to tutor children
who wre achieving below grade revel, would simply turn their backs on
those children if their school assignment wre close to their homes
(dare I say it - "neighborhood schools"). In fact, there is every-
likelihood that these sama people would be willing and able to ork
with interested parents who haven't yet been told how desperately their
kids need them to be interested in their education al aoopish nts.

There have been suooessful such projects, like Home - Start,
devised and operated under the guidance of PAlph Scott, Ph. D., Director
of the Muoational Clinic at the University of Northern Iowa. There
are other resources such as Marva Collins, of Chicago, who his wrked
a sort of "miracle" in the learning lives of black kids who were given
up-cn by the Chicago Public Schools. It can and will be done o Only
wen you take back the powers vested in you by the Constitution of the
United States, which have been usurped by the courts, these many
years'. As you udubtedly know, Congress has the clear power to limit
remedies under Section 5 of the 14th Amendment. I respectfully request
that you do so and that you use your power under Article III, Section 2
and other portions of the Constitution, to stop courts from coercing
racial balance in the schools.

The children are waiting! Please don't procrastinate in coming
to their relief. They have been riding the bus down that "road paved
with good intentions" and empty promises, too long.

Attachments.
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7.

been 1.. owpid to CIo 'll thi.. way. " 3IS tie ji,1,n tAm':; 310 O prniao

of k-o.incj tho ucho.l:; rcLa:;on;,bl.y thL;abi., o ti'J.Ll of the

1 la may ni to Uio fn ,wirrly hlil.v z;.Co(A1:z .- oin.y 'ua e.'ui,

in ntatitiC wid ni map-majI1ij. If it docu'tL4ow prOsai.i:.v of k-cpin

-to cshoo3.8 rearinbly stable, then we 3;iy be £ajipro.,c:lhinej" the day

when unc'oneititutional. (1.1;riw .r int.on wi.ll ho uiued atid ie- comO

can 1)0 toxminated.

The dofesidants since L',bruax:y 5, 1970, have bean subject to

orders of this court which, an timendod on Aut'jnt 3, 1970, read

as" followz; • • *

"5. That no acilool be opoeratcc wit], an al--bolack
or prodoin:.nantly black ::tudent body.

"9. That the defendants maintain a continuing -

control over the race of children in eac]. school,
ju.t as was done for rnany decades before :- v.
]Ii4C, '1.j.._, izd mninLain the raciaj r.'aL-u.
of each school (including any now and any re-opened
schools) to prevent any school. from becoming racially
identifiable.

"10. That 'frcdom of choice' or 'freedom of
transfer' may not be allowed by the Doard if the
Icuaaulativo] effecL of cny given transfer or group
of transfers is to iincrcase [sub:*tantially) the
degree of scgrcgitcion in the school from which the
transfer is requestcd or in the school to which the
transfer is desired.

"l1. That th1e Loard retain its statutory power
icid duty to wako assijgnmcnLs of pupils for adininis-
trativO reasons, with or without requetLs from parents.
Afdinistrative transfcorn shall not he made if the
(cuiaulativeJ rcsilt of such transfers is to rcsorc
or increase substantiallyy) the degree of secjregation
in either the transferor or the transferco school.

"12. ThaL if tranaferr are souglit on grounds.of
'hardfjhin' race wkl.l no be a valid basis upon which
to demonstrate ']d::;p.

"13. Thiat the ]")-..rd acopL and 4,1Cmt a Cor-
tiiiuinct prog;,m, comnut:cL ozAd or otb.:wiuc, of ansignin
pupiln l)d tcnchcrndu .i'l t1ho school. year as wall as
LLt th r*art o :,ir. ir for the con::e..uu Jui:),o: of
Jnlinta .rling ench rchoul aud each 'vc.u.ty in a cnr:ditio:a
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ATTcRw" 2

(Jti4-f Goodnuna's
School Statement
(1,altoe Polk-v Cid J. C1;t.,nll'on Ir4Al [W,, IWW viAP

',taoie-A t coewtraitit (Al. 're
ia id a dl h t r lan1a'l n ,ll i n . r h , ,
.Mt$1,1, I., .Mav,,r ,,nl'

Ith . ,s -o .. iat the t1Y 'o teii
atd ('tY M.,na.-r David A.
Iljrltuhir.

(I, ntlenisrn

i ;rrg tld* ,W 11 wtk two
. WMdi laJ prahlens Qlat ia-
v,dlcd siteible numbers o po-
tare h, atuiluttnt. On Wednes-
, M. vl't 27. a group at
myemrt Park Wit S-hol wak
wre meP;^remtly ' m-ao-trat jag
a'.itAst Ih e cluOn o! sever
11 ..Itx rt earlier. ant o,% ui
r.h.te tht k-l4 'i people in-
Ss r, at a1,! a a .i.hler;.I,!,n

:maasteejr of daiMaaap aleto to iii'
TWOheo, w n Ilk- A0tashrei in-

lared rmaind in the hospital
den- tin the mqait' nt-siq elistcit
wIAaMns. F i V4l,* f fIPters
were liaml: the oalt .jerirma
of which retired Onl'i ailtlmes
teo dose a wound in his ead
lhat reoulted from bIn4g

stru-k by a lwuhy-lir tarowhn
by ame of the ludenrs.

On Friday . Oct. 4- a disnip-
U occurred at Souet Meck-

lanriirt: Iligit SOeI in Iil
otlit). Th1is graitp broke win

citron and thrt, _,,vju : they
nti:-,l through the eanixtr.
i Iltiv were Im ..

r,AIi. , tami. is a r,.1tl1 ,,l
fill-. .i.',at !K1l11'i'.

itay laeit-" ulit-r- wer, rie-
etKruItd h) the cnnio) tor pr..
vidc a: .- igmts at IhP aistrh.

l.'t ', lose nw c e vp ratli .
-,.rot-meK whit-h was recently
isinI-ia4aea by the City Councial
.. 1- IN. Cn y Commsiftosa-
krs. ulto s tho City Melice flu-
parlmn ,t to r.pond In a call
t,,r -n M-la.S,,m Iritn tle CouMy
lwk'v itb a ininemum of r-d
im . A I'41grt, t r- I* nUa&
diretly frrol cbe drr'trmcnt
t-',I xi:r. At Mulh Ntt.
Ie-nlAirg- Ohw ('harlolic. roulk
Tatiial t'tail wa. dialralehed
Itir thei., frocedure %%hens as-
siailtv uaai requested from a
cm.ea police suprvisr.

AFter ie pI lpal of the
orlot sedered the gmp to ei-
Iker attemd classes or kave
th,1 campus and the did reel.
her. N arres were made fet

5e IERE. P. SI. Cel. I

atal-I airrll u-. ,-" ,r,. by

abe'ae s.t&wre h

Mert between the CoMYty and
1he city p*licepam MlaS
has proved valuahle. 'nb pro.
redueW sizil.tliantly rduic"
the IIW N.Lveasry to atawr
a rall for UslAtat frots hs.
Me klenburg County enlkc.
This acret-ma- has fosullle
in greater mapnpmuer I.t-it4;,vniIlahh. In teeh ghai.taasre-."
avllalit to IW , d)'

III adfitaca to tIe. lwt.
.%ebsxuls. there wcvr minor di.-
taerbncm ut Quail Ioilaow Jun
int Ilirl,. Eant Mcklenhrg
ligh %'-hnnl, antl PkdauAl
Junior ith Sehoul. There
were atn ime ousr hon
thrrits at achooln scater,,d
throuhesut the system.

i,,nre I go any fur hb-r I
would like te mLke it rlv'r
Ilast Ilk-ftdsuplm, t.a
au". an in-re%-" eni a

mtr Iea-.iw - ri,
i~ Wi about 3 people
naot of a tota) enrolina.nl of
2.306 who etagaged in Us.- ri,*.
Ing. Thl narit)y of tho. .I.i-
dens did not In any wy pI"
lidpale In the u-tlvitk-t 1t, a!,
ocrelmtd. Thm students hNa-
earned ai deseve ti- a-an
mni,,lationa anel reaeti of &-II
people. Mhy acted in a maist
responsible maner' anti de.
serve credIt fo their actamas.
It is unfair for auyoc to
blame an students for l1e I..
havklr of a few.

It canant be aid that Ihe
ircldet at MItzoo.Eaz was
anyth'n lei th-n a . 1h
Inluc., that res -.from th&
irreit>wntl-le conduct m
very trAoK-; we were .111 o..
Lunate tIhvt rin ow Ias mor
serlously.njreid or kitlld x.
Came the p-bitaty wa.s ".r.
ainly fire.

r)uria, tihe 1yers Park hld-
dent furthbe arresl were Doat
nide ta that !i,no v,.n
IN011,i a runsl.,dmmar. nmiar
f If1tIwI, rcsmible fw inii-

riemn mel lttrurlion wer, Iai
fivly k1hrir, by ffim-r .n
the scene. It wra few Ihat the
Mb awl the siuallosa wer-

ton exlelsav-. Tlyre %-As I-wi
xread . 1-r'lAllv cd hnitaa r
anum-ap .ait In us-ic.

5
rCiI1-u *tw;'imp dw~r

01 Ib- ma4-ia fire , nd ,... ".-r

arll .in!.q :M p , ,is.a,,r-

h beran tood~ bring 1 ame .

sf*Ar of lt'ir fphighs s*m-be as
freen.d-er far wers lIam.-

osrl-a. fili !e ,Ia wle hllatn
In m.erf,.ar I,, taring leai.

Uy.

T .in. ri-It r I - V.4t da,.

as h] i e- lre,,t ;I;? S p
pr rly. W1i Ua Ca;N for a
Ireat d, al nI 4I,air-, ,nd
kilN. Theiyst i,,ict %li ari.

~tore ot il- a'W ted ar-,
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ii .. WliOmtSskating the last twhoyears have aatL'd with admir..
hh.* restraint and hays. dealt
auescssfulty witlh alt si', iiiw..

Our gererali iolicy and pta.
c.'dure remains as it l~as lar
the last two year. When a
distubronce at a sehool is re-
ported, unless it. is at that
time a major one. plainclothes
police officers sire dtch)aedo
to assess (ieso ittatiun). 11 ILqr.
the," help is needed it wilt be
sentL. if thi.se officers can han-
die ti~c situation the. do so.
Should thw disturbaacc be a
major one with threat to life
sir property, then the closest
available uniformed officers
will be dispatched. Our Pn .cy
is to Use as much m.,npowor
a.s is necesry to irbdo the
sktey of all. It is ssund pro-

cedure to have a sufficient
number of officerss present to
protect penple and school cam-
puse. in incidnts of this no-
L ure.

Tit,, Tasctical Units of uur
depastnZcnt has been exlreni-
ty is.ofsil. Tlhes office', who
asre highly trained and skillel,
Iha'., been used in mnry

.choul ineldenits. They can ho
Sent to a school without rdo-
pleting 's~sr fi, ld afficces who
refjzslairly patrol the city.

This year we have found the
helcooter to be an invaluablo
aid. 14rn It we can see (lie
msn.'st of crowds. Wi' can
see and warn the olficers in
the around of additional dik-
turbancos nearby. [t can unod
dues respond rapidly to-these
situations anti allows us to be
Ire. cs;t .. a very short time.
The hsellc.jster has al.so been
helpful in nther frequvr.t sit.
uatiun tha t oc'curs.. during
th'ee- distksrbaascc'. A.s you
kssow therv are often rumors
o Trouble at severall schools
ast the sorn,, time. %We' inn dis-
pis~Lac the hlicopter to dat..r-
sitilh-' if ther'e is a dj. iibassc
iln Iprogren... ,Several tin'cs we
have ben nble to discover

tltt:erv 'a S Is dlbtrbanco.of., m ) '.ovement.s of p.
:1.tj ,ru .,se hool to another"
,;an also be chec.ked. In fact,
the theglcopter can anl aioe
patrol all of the schools In a
matter of minute.s.

Mtl at thee plaaula an or
dinatlo. between the school of-
fk'lt and pelfro has pald E.
There have b en macy moet-
lnas ..1 disqcus' proedures,
policies, and re'spnsiUklos4.
and we are in telephone cor-
tact daily. These eoeperave
eIlor1q will coetinue. -

Beluro I .lose I would like
o be certain that all people

understand the postion of the
plico department. Violence
such as hai occurred- cannot
he tc,ut.nted. Thu lives and
safety oi too many are in.
vol'esl nnd thniso who engage
in rMinus.. acts will answer in
court for tlh,, damagles and in-
juries thr" .ecur. 'The pten-

tist for having someone killedtdiwing this violence is tuo
great to ignore. Th pli.,e
hav a tremendous responsibli
Ity In these altuatioce. We are,
asIn most civil diturbanrs.,
"in the iullq" and sub ject to
crltclm from saoo factlonw
readel of our actlons. -

,as prssvlouaiy stat-
ed. Is to protect life and prop.
orty. This wva intend to do to
the best of our ab;Uty by tak-
ing those responsible hsto the
courts for dive.Jitan. Your
continued support of our Cl.
forts are indeed appreciated].

I thank you for this oppor-
tunity to update you on the-
current situation in our
schools. if lyou have any ques.
tons. 1'l1 be glad .to answer
them.
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ATTAafer 3

h.LLSI.L

.. "...: "... rch 2, 1972, the following is

. .. IN.. . ."STIGATIO OF
.... ' SECU ITY:

C, 7 " I I ' s
1 - 125 hou-zs

,..' .' . . .. .r .. ''

k), 2 7 ILCJIS
'- .S. 2 .- 129 hours

. i1 -- 536 hours

2 ":2.. ...... : ...-- ... T CALLS RECEIVED DURING 1970-1971-- 173

3. 2... c. .: x.&. -YQ2AT CALLS rECEIVED DURINIG 1971-1972-- 9S

1. " ... :z i:.:. :.:. co-, c:inLained on bus incidents, including
A: t S : ,.d .- LL; L .rV.:a at and from buses, until January, 1972.

j uua -, 1'72 -- 7 incidents investigated
1S7 -- 6 incidents investigated

.:ith" , .. , ,: 'he Security Department has accurate
t>. police have responded to, -o: have been

C - L C S LccC.use of disruptive acts and tension.
it j' CI L. .. c ain thi. infor.-i-tnio by calling Captain Bartlett
of t., C. : ' .r :.t, telephone number 374-2347 and Chief Ken Miller
of tr l .. . .;.'., toc.l c.e number 374-2345.

Ve holc h. i ion v:ill be helpful to. you. If there are further
ues. n c-.1. . :tion r..dcd, please call us.

Vury t-'uiy y',"t-

o c ;*, * .th,

Dir z , .f cu,"
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ATTAcwfE 4

Harch 6, 1972

,"i.J 1 .-1,(':LE;URG SCHOOLS

"c..ition Department

..A .. 'lid Unlo.dina Schedules

Eo, rinn I

School Schedule

7:30 - 2:10

0:00 - 2:45-

8:00 - 2:30

School Schedule

C:20 - 3:25

8:15 - 3:15

8:55 - 3:25

Earliest Students
Loaded

6:05 A. M.

6:10 A. I.

6:30 A. H.

Latest Studants
Diccharrz'd

5:00 P. It.

4:50 P. 11.

4:20 P. 1:.

• ' ]

- .. .. : ".:

Cr.c .v .'€vL-

Jun:.,.v I" i.-'h

*.i. *:..

iva;or
ryl-
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ArrAawrrN 5

IN T; UNTI;TL STAI.;;S I3]SiR1T1' Co)UIt.'

FOR 1111; i.iSii;RN IJSIRI Y 0I ' X01,1'III .0ItLJNA

ClIARII L1ri 1I1VISiQN

J,1S E. SE.A.'S, ct al, )
V] ailit i ffs, )

vs. Civil Action No. 1974

)
C|LRO1IE-.ECKLLNL;URG BOA) OF

.....---- EDUCATION, et al.,)
)

Defendants )

AFFIDAVIT or j. D. MORGAN, ASSISTANT SUPERINTENDENT FOR BUSINESS
SERVICES OF T11C CIARWOTTE-MECKtENBURC PUBLIC SCHOOLS

J. D. MORGAN, being dul> ,worn, deposes and says that:

.1. I am Assistant Superintendent for Business Services of the

Charlotte-Mecklenburg Public Schools, and am responsible for the adninist-

ration and operation of the school bus transportation system of the

Charlotte-Mecklenburg Schools.

. , All statistical data and infonaation attached herpto or re-

ferred to herein vere prepared by me or under my direct control and super-

Vi ~tiii are i tn'orport.,d as a part or tihs Arr'ilavit ain, vorrety set i i'nl,

the facts and estimates to which they refer.

-3. I am thoroughly familiar with the bus transportation system..

for the Charlotte-Mecklenburg Schools as it is presently being operated

and with the Board Plan and the Finger Plan for desegregation which were

in evidence at the February -, 1970, hearing and referred to in the Court's

Order of the same date. I have made a careul, dotai-led analysis of both

of those Plans and altersiate prop)5ia]s, piarl i:iu]r]y with ref,,ronceo to

their effect upon transportation or studelms, bus rou.eY and sCli.'dults,

transportation costs, availability of facilities and related ratters.
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4. Under Noutli Camrulime! ]la: adI aipjli.l,1,. reulaliem., as th,'y

apply tu the Cl arlotte-Hc¢k]elbur; School Sy-st:.. aily l ,.:ool cl.J1. is

cntitlcd its free traIsjIxrtati tie aud I'row tit' scl.,,] lie attends If he rc-

sides inure tlgin It- milas fromi his school aud-(a) j h 1e r.v.itl. in the pa'L

of MvcLonl)urg CoWly located outside the C]aclutte city l-imits as 1hey

existed Immediately prior to the 1957 annexation or (b) ir he resides

In the City and attends a school located within that portion of the County.

Based on December 1, 1969, records, 22,545 children were being transported

pursuant to the State law by a fleet or- 267 school buses. In addition,

the System is presently furnishing with local funds 13 buses to transport

the 738 black .students who accepted assi 1iwnts to outlying white schools

whon certain inner city schools woio closed last year. In the aggregate,

the Charlotte-Mecklenburg Schools las a fleet of 230 buses which now trans-

port daily 23,283 students.

5. The Board Plan proposes to provide transportation for those

children who are eligible under the present State law. The Finger Plan

proposes to provide transportation for all students not within Walking.

distance of their school regardless or tt, location of their residence

or the schuols they attend. The Board-has accepted the State standard

for walking-distance as being less than Vi miles. Either of the proposed

plans for desegregation will require buses and expenditures in addition

to the 280 buses presently being used to transport 23,283 students. A

summary of pertinent data, including.the additional children, buses and

costs which would be required under each dcsogregation proposal is as

Board Plan Finger Plan

No. of Children Dussed 42935 23,.84
No. of Buses 104 526
No. of Trips Daily 104 526
Aver. No. Trips Daily 1 1
Aver. No. Pupils Per Trip 47 44
Aver. No. Milus Daily 30 30
Total Mileage Daily 39120 15,780
Aver. Per Pupil Cost Annually $ 29.29 $ 31.26
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lso:ird Mallt inger Plan
C4, .(% .4- , ow^$ .58 , 0 9. 56 A11,0" . .1.

Cost of Parking Lots, Etc. 56,200.00 337,M00. o°
Cost of Oper iting 1375,627.92 888,273.4f
Cost of Persomnel 42, )(,0. 0O 177,120.00

To.tal Cost $ 864,677.48 $4,3419,8.:0.92

Frot the foregoing it will be observed that, corIxtred with existing trarls-

portation, the Finger Plan adopted by the Court will double the naiber of

children bussed (an increase fruiu 23,283 to a total of 46,667) atid alnust

tripl. the number of buses required (an increase from 280 to"806). Support-

ing details for this siurwry are shown on attached Schedules Nos. I and 2.

In each instanc! tite additi ina] rtquireii,,'its tabul ated alove are based tpil

the Sstcm's experience regarding the number of students who actually use

such transportation--rather than the much largernumber who are eligible there-

for.

6. For the most part, the school buses are driven by. high school

students recruited by the high school principals and are paid the $1.60 per

hour minimuici wage prescribed by State law for student drivers. Student drivers

are presently in very short supply as 4re also the extra, substitute reliefr

drivers which we must have ]n1 ease tof the illtuoss or alI,:;nt42( If regular

drivers. A student driver parks his bus at his home overnight. In order to

minimize unnecessary mileage, wherever possible a student driver is assigned

a bus route that begins near his home. On the morning of each school day

he starts his student pick ups near his home and continues on his route

until he deposits the children at the school served by the route. All

buset,:,by Statt law, ii:1 be rit.l :1 thil, a Pi 3,,o f ,i i d, ' t h,,,:'- . II ,

most instances, it ij.aecessary for a bus to be routed off main streets
and roads to pick up points less ia.__m~1e for two reasons: First, to

insure safety in loading and unloading students and secondly, to provide

for better traffic safety and flow for the general public. If a bus route

is not too long, the driver will be assigned a second route or trip. This
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XX THE DISTRICT COURT OF THE UWXTID STATE

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

Charlotte Division

Civil Action NO. 1974

JAMES X. SWANN, at al, Plaintiffs,

.-v6-

THE CHARLOTTE-MECKLENBURG BOARD OF
_EDUCATION; MR. WILLIAM E. POE,

CHAIRMAN; MR. HENDERSON BELKr
MR. DAN HOOD; MR, BEN F. HUNTLEY;
MRS. BETSEY KELLY:; REV. COLEMAN
W. KERRY, JR.; MRS. JULIA MAULDEN;
MR. SAM S. McNINCH, III; DR. CARLTON
0. WATKINS; THE NORTH CAROLINA STATE
BOARD OF EDUCATION, a public bo dy
corporate; and'DR. A. CRAIG PHILLIPS,
Superintendent of Public Instruction
of the State of North Carolina.

Dqfndants.

FILED

)
)

)
)
)
).+
)
)
)
)
)

)

)

I , no
,." A. t

0LLII

" CONRAD 0. PEARSON, 203-1/2 , Chapel Hill Street,
Durham, North Carolina. J. IAVONNE CnAM8fRS&,ADA STEIN,
JAMES E. FERGUSON, II and JAMES E. LANNiNG. 216 West Tenth
Street, Charlotte, Nortli Carolina; JACK GREENBERG, JAMES
M. NABRITT, II, and NORMAN CIRACHKIN, 10 Columbus Circle,

-Now York. New York;+ and GASTON I. GAGE, Law Buildang,
Charlotte, North Carolina" and PAUL L. WHITFIELD, WHITFIELD,
£"McNEELY & ECHOLS, 901 Elizabeth Avenue, CharlotteNorth

. Carolina, Attorneys for Plaintilt2s.

BROCK BARKLEY, 820 L3a' Build-..-';, Charlotte, Northi
Carolina; WILLIAM J. Wvk., ".' , 'fE.'EIN, WAGGONER, 4'.,7RGES
& ODOM, 1100 Barringer Oirice Tower, Charlotte, Nort .:aro-

Slina; ROBERT MORGAN. Attorney General: RALPH MOODY, rx.puty
Attorney General; and ANDREW A. VANORE, Staff Attorney,
State of North Carolina, Raleijh. North Carolin*..Attornel
for Defendants.

..afore JAMES B. McMILLAN, District Judge

. 00i 0

,6.
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THE SCHOOL BOARD'S NE PLKN n&EPRES=S SUBSTAtqTp PJOo-E .

Against this background the Board's new plan is reviewed,

1. The most obvious and constructive element in the plah
is that the School Board has reversed its field and has accepted
its affirmative constitutional duty to desegregate pupils, -teacher
principals and staff members "at the earliest possible date."
It has recognized that where people live should not control
where they go to school nor the quality of their education,
and that transportation may be necessary to comply with the
law. It has recognized that easy methods will not do the Jobi
that rozoning of uchool lines, perhaps wholesale; pairing,
grouping or clustering of schools; use of computer technology
and all available modern business methods can and must be
considered in the discharge of the Board's constiltutional duty.
This court does not take lightly the Board's promises and the
Board's undertaking of its affirmative duty under the Constitu-"
tion and accepts these assurances at face value. They are, in,;
fact, the conclusions which necessarily follow when any group
of women and men of good faith seriously study this problem
with knowledge o the facts 2 this school system &a I
21 t la the land.

2. in the second place, by the following actions the
Board has demonstrated its acceptance of its stated new
policies $

a) The descgreg.-tion of fac.lties and tho non-
racial reassignment of principals and employees
from newly closed schools. In the formerly all-
black faculties the Board has dramatically exceeded
its goal. It is assumed by the court that this
process of faculty desegregation will continue
and that the goal for 1970-71 will be that faculties -

in all schools will approach a ratio under which all schoo
in the system will have approximately the same proportion
of black and white teachers.

b) The closing of seven schools and-the reassign-
ment of 3,000 black pupils to schools offering better
education.

c) The reassignment of 1,245 students from several
overcrowded primarily block schools to a number of
outlying predominantly white schools.

d) The announced ro-evaluation of the program
of locating and building and improving schools, so-
that each project or site will produce the "greatest
degree of desegregation possible."

e) The Bocrd correctly and constructively con-
eluded that the so-called "anti-bussing law" adopted
by the Gen,..,l Jr-embly of North Carolina on June 24,
1959, does not i n1iLit Lhe DoarG in carrying out its
cOnstituto.cn.,i ahitiua "nd ,Lhould not hcr.per the Board,
in its futtu',: . .ions. Lc.ving aside its dubious
constitutionally %Af it r.all.y did whQt its title
claim- it), the sLatute contains an express

4.
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exception which renders it ineffectual in that
it dobs not prevent "any transfer necessitated
by overcrowded conditions or othar circumntances
which 1 g th tolc discretion o h_" School Doard
reguirc reassignment."

f) The elimination without objection of the
former provision which had the effect of inhibiting
transfer rights of black would-be athletes.

g) Quite significantly, the Board calls upon
the Planning Board, the housing Authority, the
Redevelopment Commiss ion and u)on real estate
interests, local qovernmrent and other interested
parties to recognize and share their responsibility
for dealing with probloj.is ot segrgation in the
community at large as woll as in the school system.

h) The proposals fo" programs of "compensatory
education" of students, and for teacher orientation
and exchange of activities among black and white
students. The court aumos that these somewhat
vaguely stated ideas will become implemented with
concrete action.

3. The. Seven School .:c-.m. -- The Board plan proposes
to close Second Ward ligh Schiool, Irwin Avenue Junior High Schoo ,
and five inner-city element,:. cchoo... !-i.e ot which were already
marked for abandonment) and to rez..,sign their 3,000 students to
outlying white schools. This part o the plan has struck fire .,.
from black community leader-s and some other critics. Counsel for'
the plaintiffs contend that it puts an unconstitutional and dis-
criminatory burden upon the black co.unity with no corresponding'
discomfort to whites. One spokesman for a large group of dissent-;'
ing and demonstrating black citizens was allowed to express his
views at the August 5, 1969 hearing. Threats of boycotts and
strikes have been publicized.

This part of the plan is distasteful, because all but 200* i',;
.of the students being reassigned an macso are black. It can
legitimately be said and h~s been eloquently said that this
plan is an affront to the dignity and pride of the black
citizens. Pride and dignity are i-,',porant. If pride and
dignity were all that are involved, this part of the plan -I"
ought to be di .. iroved. The eourt, out of forty-year memory
of four ycaf-s of transportation on an unheated Model-T school
bus thirteen miles each way from a distant rural community to
high school in a lcity" of 4,000, is fully aware how alien aad
strange are the sensations experienced by a school child who A'" :I
hauled out of his own community and into a place where the initial.
welcome is uncertain or cool.

. *The 200 students being reassigned from Paw Creek to Woo
. are wh -o,.

5.

82-289 O-82--43
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however, this part of the plan is not ompulsoxy. sti
who want .to remain In the comfort of their familiar area

lec4t to attend the Zebulon Vance SchOol insttadl alternative ,0
are .also"provded for the junior high school students.

oreovor, as one of the attorneys remarked at the fst
hearing in-a discussion about reassignments and school busse s ,
"The question is really not one of 'bussing' but whether what:
the child gets when he gets off of the bus is worth the trouble,"

I personally found the better education worth the bus trip...

Despite their undoubted importance, pride and dignity should-
not control over the Constitution and should not outweigh- he
prospects for quality education of children. The uncontradicted
evidence before the coart is that segregation in Mecklunburg
County has produced its inevitable results in the retarded
educational achievement and caiacity of segregated school
children. By way of brief illustration a table follows sh0w-,
ing the contrasting achievemore.ts of sixth grade students ix
five of the closed schools (Bethuau Fairview, Isabella Wych0*
Alexander Street and Zeb Vance) and in five of the schools to
which black students are (joing to be transferred

AYXB&2.SlAGF ; .cI 1r.*ATA

'' (Bethune
/ #I.PAshley Park

(Fairview
Y~( Westerly Hills

(Isabella Wyche
(Myers Park

(Alexander Street
(Shamrock Gardens

,t.

.:,-:>NT 'TST !'CORES
1%3-69

M. 1wM (Word.

45 34 41 41..
61 62 56 '6 ,

46. 38.- 42
61 61 52

41 34 40
80 84 58

45 38 34
57 62 53

39 . '.57. •..

38
73

40
56

38 34
71 75

. This alarming contract in performance
known to school patrons generally.

39 42
58 66

is obviously no".

It was not fully known to the court before he studied the.
" evidence in the case.

"'x: ,Xt:. cah not be explained solely.in terms of cuTtur&al,"aCi&1
or family background without honestly facing the impact of ."
sogregatior."

* Th" 4oajra. -to which -his contract pervades all levels Of
acadozic activity -. nd accompli ,mret in segregated schools 1s
relentlessly ce.onutrated. •

(Zeb Vance
(Park Road

* . 'at

r
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Help Sought For School Plan
t'watiurd from Page JA

for the Dw task Wednesday.
the membershp had started
thinking a bout an alternate
assignment p 1 an. Mrs. Ray
said the group general pre-
ferred te proximity plan 'a
new schli stalf idea to send
nonre thldren to the schools

licarest their honest. *thch
nevt r was developed fully.

Mrs. fay said the group
would wt In work on both rec.
emmendatinos for adjustment
tn the board's proposed "hoed-
cr" plan and an alternate plan.

THE CAG membership did
tl endorse the feeder plan.

Among its faults, the group
fell. ,were high black student
ratios for several schools.
heavy busing of black kinder-
garten 0uhldren and the lack ofobjective rationale" for
choosing %hich schools would
b paired.

'The board's feeder pla"
groups elementary. junior and
snior high Lchol into atlend-
ance districts .-o that students
"feed" together from one
school level into the next. The
plan a I so "pairs" inncr-city
and w h ite- suburban schoolss
and some sielite districts.i

The CAG represents all
areas of the city and county
and all shades of the political
spectrum. It was formed last
fall to help define "fairnes"
and "stability" as applied to
pupil assignment and to try to -
find a co munity consensus on
these points

The gr.up, now independent,was created by the Quality
Education Committee, a pri-
vate group which has worked
to improve Charlotte. Mecklen-
burg Schools.

THE CAG developed a set of
nine uideilnes to define "fair.
ness" and 'stability." hut none
of hose recommendations- Is
apparent in the board's plan.

The CAG guidelines asked
that busing be equalized where

possible. that integrated areas
hate walk-in schools w h i r e
possible and that the black
pupil ratio range from 20 to 45
per cent in schools and white
ratios range from 0 to 55 per-
cent.

The group asked that second
ary students be given some
preferences and options in as'
signsent. and that racial ra-
tios for children In kindergar-
ten through grade three be
f exi b l e to reduce long bus
rides for the very young.

To improve stability, it

asked- that new schools be built
with an eye toward alleviating
the integr.stion problem, that
changes in assignments affect
primarily students who are
changing school levels and that
the transfer policy be broad.
ened.

It asked that an attendance
area be declared saturated
when a school reached 45 per
cent black or SO per cent
w hi te. and that, when that
happened, newcomers be sent
to another school for the rest
of the year.

(, t )V
Citizens Panel To Help
-Devise School Plan

By NANCY BRACHEY
ObUrvar SiAn Wea

After five years of wrestling
with the Charlotte. Meckien.
burg Board of Education over
school desegregation. U.S. Dis
strict Judge James B. McMillan
asked a group of private dti.
seem Wednesday to help devise
a new desegregation plan.

The United States district
Judge invited the Citizens Advi.
auy Group (CAG). a five.
mooth-old committee repre-
senting all areas of the county
and diverse viewpoints to rec-
ommend changes in the plan
the board has submitted .to
him.

The CAG accepted the invi-
tation almost Immediately.
"THE 2-MEMNER commit.

tie Considered Mlillan's re.
quest at a private meeting
Wednesday n i g h t and ehazr-
man dargaret Ray iaid the
challen' 'was accepted unan.
musly and "with enthusiasm,"

Mrs. Ray said the CAG feels,
"after months of studying.pu.
P11 assIgnment, that a fair and
stable plan can be devised
wkich wl satisfy the majority
o( thi community."

McMillan asked the group to
comment on the board's pro-
posed plan at bearings sh;ch
will begin in his court April
U;1.

But. perhaps more impor.

tanly, he asked the group to
say bow its recommendations
on pupil assignment fairness
and stabibty - made to the
board Feb. 11 and almost en.
tirely ignored - could be
added to or substituted for the
board's proposal.

Board attorneys told Mc-
Millan on Monday tht the
Board's proposed plan did not
Include a mechanism for stable.
lindng the raa makeup f the

-wbools because the board
didn't believe the Conattin;oa
required It to maintain racial
stability. The board refused to
rurais any information to t:w
Judge on that p01st.

BOARD ATTORNEYS said
also that if Meliuilan pressed
that pI, the board would
appeal.

To this, w, illsn responded
in a fi'page order issued
Wednesday afternoon:

"It is a possible interpreta.
lion of this respoon-that de-

fendants are more interested
in, litigation th" is fairness
and stability." the federal
Judge said. "In any event. they
have again defaulted in an ob-
liation to the community and
.to the school patrons (in addi-
tion to the iong--anding de-
fault in complince with the
ordersof cowt .

"It is also apparent," 3c-
Mlan added. "that with the
board thus dedicated it would
be an idle exercise to direct
defendants to require their
staff, unaided, to produce
effective plans to eliminate the
discriminati whkh remains,
or to address themselves to the
unfairness which on the pres-
ently incomplete record, ap-
pears emtanfes, in mn phases
of the proposed pupil asign-
metpla." 

-

Evn before McUlas gave
the CAG increased sending
and responsibility by tapping It

Use HELP PaeguA, Cal. 1

6P141$C1



668

ArrAOMUc 8

T'-se :LcTION': P .......'Dt are still the practice in the CIES;
aMa the subject of resentmJent. on the Dart of r:any students who
feel that they fly in the face of 'Denoeratic Frocess".

Recowmendations for the 1972-73 Student Elections

At a joint meeting of the senior high school principal, and the Charlotte

Student Coordinating Council on Konday, March 6, 1972, recomuendations were

made and voted on by the two groups. The following Is a summary of those

recommendations.

Student Council Elections--Executive Committee

There should be a percentage of at least 1/3 black and 1/3 white students

on the governing body, be It called student council conress, student council

officers or student council executive committee. The elections of these offi-

cers should be held in the spring of the 1971-72 school year.

The size of the body, as well as nomination procedures, and other aspects

of-student council elections should be left up to the individual schools.

Class Officer Elections

There should be five (5) class officers with at least 2 black and 2 white

students for each grade level: 10, 11 and 12. The election of the 11th and

12th grade officers for the 1972-73 school year should be held this spring.

All other aspects of the elections should be left up to the individual

schools.

Cheerleaders

The election of varsity cheerleaders should be held this spring by

using the same guidelines as for the 1972-72 school year.

The selection of majorettes and lettergirls should be the same as

last year, but to be selected in the spring of this school year.

The Alection of 3unior varsity cheerleaders should be the sase as for

the 1971-72 school year, but to be hold in the fail of 1972-73.
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Senator EAST. Unless I hear vigorous protest, we shall1 stand in
recess. Thank you very much.

[Whereupon, at 8 p.m., the heari-g was recessed, subject to the
call of the Chair.]
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PROPOSED LEGISLATION

97TH CONGRESS
1ST SESSION S. 5

To establish reasonable limits on the power of courts of the United States in the
imposition of injunctive relief in suits to protect the constitutional rights of
individuals in public education and to authorize the Attorney General to
institute suits to enforce such limits.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 24 (legislative day, FEBRUARY 16), 1981

Mr. JOHNSTON (for himself, Mr. LAXALT, Mr. THURMOND, Mr. HOLLINGS, Mr.
DECONCINI, Mr. EXON, and Mr. MCCLURE) introduced the'following bill;
which was read twice and referred to the Committee on the Judiciary

A BILL
To establish reasonable limits on the power of courts of the

United States in the imposition of injunctive relief in suits to

protect the constitutional rights of individuals in public edu-

cation and to authorize the Attorney General to institute

suits to enforce such limits.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Neighborhood School Act

4 of 1981".

(671)
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1 8TATHJMENT OF FINDINGS AND PURPOSES

2 SEc. 2. (a) The Congress finds that-

3 (1) court orders requiring transportation of stu-

4 dents to or attendance at public schools other than one

5 closest to their residences for the purpose of achieving

6 racial balance in public school systems have been an

7 ineffective remedy and have not achieved unitary

8 public school systems and that such orders frequently

9 result in the exodus from public school systems of chil-

10 dren which causes even higher racial imbalances and

11 less support for public school systems;

12 (2) assignment and transportation of students to

13 public schools other than to one closest to their resi-

14 dences is expensive and wasteful of scarce supplies of

15 petroleum fuels;

16 (3) the pursuit of racial balance at any cost is

17 without constitutional or social justification and that

18 assignment of students to public schools or busing of

19 students to achieve racial balance or to attemptt to

20 eliminate predominantly one race schools has been

21 overused by courts of the United States and is in many

22 instances educationally unsound- and causes racial im-

23 balances and separation of students by race to a great-

24 er degree that would have otherwise occurred;
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1 (4) assignment of students to public schools clos-

2 est to their residence (neighborhood public schools) is

3 the preferred method of public school attendance and-,

4 should be employed to the maximum extent consistent

5 with the Constitution of the United States.

6 (b) The Congress is hereby exercising its power to en-

7 force, by appropriate legislation, the provisions of the four-

8 teenth amendment.

9 LIMITATION OF INJUNCTIVE RELIEF

10 SEC. 3. Section 1651 of title 28, United States Code, is

11 amended by adding the following new subsection (c):

12 "(c)(1) No court of the United States may order or issue

13 any writ ordering directly or indirectly any student to be as-

14 signed or to be transported to a public school other than that

15 which is nearest to the student's residence unless-

16 "(i) such assignment or transportation is provided

17 incident to attendance at a 'magnet', vocational, tech-

18 nical, or other school of specialized or individualized

19 instruction;

20 "(ii) such assignment or transportation is provided

21 incident to a purpose directly and primarily related to

22 an educational purpose;

23 "(iii) such assignment or transportation is pro-

24 vided incident to the voluntary attendance of a student

25 at a school; or
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1 "(iv) the requirement of such transportation is

2 reasonable.

3 "(2) The assignment or transportation of students shall

4 not be reasonable and a court of the United States shall not

5 issue any writ ordering the assignment or transportation of

6 any student if-

7 "(i) there are reasonable alternatives available

8 - which involve less time in travel, distance, danger, or

9 inconvenience;

10 "(i) such assignment or transportation requires a

11 student to cross a school district having the same

12 grade level as that of the student;

13 "(iii) such transportation plan or order or part

14 thereof is likely to result in a greater degree of racial

15 imbalance in the public school system than was in ex-

16 istence on the date of the order for such assignment or

17 transportation plan or is likely to have a net harmful

18 effect on the quality of education in the public school

19 district;

20 "(iv) the total actual daily time consumed in

21 travel by schoolbus for any student exceeds by 30 min-

22 utes the actual daily time consumed in travel by

23 schoolbus to and from the public school with a grade

24 level indentical to that of the student and which is

25 closest to the student's residence;
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1 "(v) the total actual round trip distance traveled

2 by schoolbus for any student exceeds by 10 miles the

3 total actual round trip distance traveled by schoolbus

4 to and from the public school closest to the student's

5 residence and with a grade level identical to that of the

6 student.".

7 SUITS BY THE ATTORNEY GENERAL

8 SEC. 4. Section 407(a) of title IV of the Civil Rights

9 Act of 1964 (Public Law 88-352, section 407(a); 78 Stat.

10 241, section 407(a); 42 U.S.C. 2000c-6(a)), is amended by

11 inserting after the last sentence the- following new

12 subparagraph:

13 "Whenever the Attorney General receives a complaint

14 in writing signed by an individual, or his parent, to the effect

15 that he has been required directly or indirectly to attend or to

16 be transported to a public school in violation of the Neighbor-

17 hood School Act and the Attorney General believes that the

18 complaint is meritorious and certifies that the signers of such

19 complaint are unable, in his judgment, to initiate and main-

20 tain appropriate legal proceedings for relief, the Attorney

21 General is authorized to institute for or in the name of the

22 United States a civil action in any appropriate district court

23 of the United States against such parties and for such relief

24 as may be appropriate, and such court shall have-and shall

25 exercise jurisdiction of proceedings instituted pursuant to.Lhis
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1 section. The Attorney General may implead as defendants

2 such additional parties as are or become necessary to the

3 grant of effective relief hereunder."
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97TH CONGRESS
sI SESSION S. 1005

To amend the Civil Rights Act of 1964 to provide for freedom of choice in
student assignments in public schools.

IN THE SENATE OF THE UNITED STATES

APRIL 27, 1981 --

Mr. HELMS introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
To amend the Civil Rights Act of 1964 to provide for freedom

of choice in student assignments in public schools.

1 - Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Student Freedom of

4 Choice Act".

5 SBc. 2. The Civil Rights Act of 1964 (42 U.S.C.

6 1971-1975a-1975d, 2000a-2000h-6) is amended by

7 adding at the end thereof the following new title:
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1 "TITLE XI-PUBLIO SCHOOL-FREEDOM OF

.2 CHOICE

8 "Szo. 1201. As used in this title-

4 "(a) 'State' means any State, district, Commonwealth,

5 territory, or possession of the United States.

6 "(b) 'Public school' means any elementary or secondary

7 educational institution, which is operated by a State, subdivi-

8 sion of a State, or governmental agency within a State, or

9 any elementary or secondary educational institution which is

10 operated, in whole or in part, from or through the use of

11 governmental funds or property, or funds or property derived

12 from a governmental source.

13 "(c) 'School board' means any agency which administers

14 a system of one or more public schools and any other agency

15 which is responsible for the assignment of students to or

16 Within such system.

17 "(d) 'Student' means any person required or permitted

18 by State law to attend a public school for the purpose of

19 receiving in4truction.

20 "(e) 'Parent' means any. parent, adoptive parent,

21 guardian, or legal or actual custodian of a student.

22 . "(f) 'Faculty' means the administrative and teaching

28 force of a public school system or a public school.

24 "(g) 'Freedom of ch oice system' means a system for the

25 assignment of stuaients to public schools and within public
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1 schools maintained by a school board operating a system of

2 public schools in which the publicschools and the classes it

3 operates are open to students of all races and in which the

4 students are granted the freedom to attend public schools and

5 classes chosen by their respective parents from among the

6 public schools and classes available for the instruction of

7 students of their ages and educational standings.

8 "Swc. 1202. No department, agency, officer, or em-

9 pl6yee of the United States empowered to extend Federal

10 financial assistance to any program or activity at any public

11 school by way of grant, loan, or otherwise shall withhold, or

12 threaten to withhold, such financial assistance from any such

13 program or activity on account of the racial composition of

14 the student body at any public school or in any class at any

15 public school in any case whatever where the school board

16 operating such public school or class maintains, in respect to

17 such public school and class, a freedom of choice system.

18 "SEc. 1203. No department, agency, officer, or em-

19 ployee of the United States empowered to extend Federal

20 financial assistance to any program or activity at any public

21 school by way of grant, loan, or otherwise shall withhold, or

22 threaten to withhold, any such Federal financial assistance

23 from any such program or activity at such public school to

24 coerce or induce the school board operating such public

25 school to transport students from such public school to any
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1 other public. school* for the purpose of altering in any way the

2 racial composition of the student body it such public school

8 or any other public school.

4 d'Szo. 1204. No department, agency,. officer, or em-

5 ployee of the United States empowered to extend Federal

6 financial assistance to any program or activity of any public

7 school in any public school system by way of grant, loan, or

8 otherwise shall withhold or threaten to withhold any such

9 Federal financial assistance from any such program or activi-

10 ty at such public school to coerce or induce any school board

11 operating such public school system to close any public

12 school, and. transfer the students from it to another public

18 school for the purpose of altering in any way the racial com-

14 position of the student body at any public school.

15 "Sac. 1205. No department, agency, officer, or em-

16 ployee of the United States empowered to extend Federal

17 financial assistance to any program or activity at any public

18 school in any public school system by way of grant, loan, or

19 otherwise shall withhold or threaten to withhold any such

20 Federal financial assistance from any such program or activi-

21 ty at such public school to coerce or induce the school board

22 operating such public school system to transfer any member

28 6f any public school faclty from the public school in which

24 the member of the faculty contracts to serve to some other
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1 public school for the purpose of altering the racial composi-

2 tion of the faculty at any public school.

8 "SBe. 1206. Whenever any department, agency, offi-

4 cer, or employee of the United States violates or threatens to

5 violate section 1202, section 1203, section 1204, or section

6 1205 of this Act, the school boprd aggrieved by the violation

7 or threatened violation, or the parent of any student affected

8 or to be affected by the violation or threatened violation, or

9 any student affected or to be affected by the violation or

10 threatened violation, or any member of any facuty affected

•11 or to be affected by the violation or threatened violation may

12 bring a civil action against the United States in a district

13 court of the United States complaining of the violation or

14 threatened violation. The district courts of the United States

15 shall have jurisdiction to try and determine a civil action

16 brought under this section irrespective of the amount in con-

17 troversy and enter such judgment or issue such order as may

18 be necessary or appropriate to redress the violation or pre-

19 vent the threatened violation. Any civil action against the

20 United States under this section may be brought in the judi-

21 cial district in which the school board aggrieved by the viola-

22 tion or threatened violation has its principal office, or in the

28 judicial district in which any school affected or to be affected

24 -by the violation or threatened violation is located, or in the

25 judicial district in which a parent of a student affected or to

52-2 0-82-44
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1 be affected by the violation or threatened violation resides, or

2 in the judicial district in which a student affected or to be

3 affected by the violation or threatened violation resides, or in

4 the judicial district in which a member of a faculty affected or

5 to be affected by the violation or threatened violation resides,

6 or in the judicial district encompassing the District of Colum-

7 bia. The United States hereby expressly consents to be sued

8 in any civil action authorized by this section, and expressly

9 agrees that any judgment entered or order issued in any such

10 civil action shall be binding on the United States and its of-

11 fending department, agency, officer, or employee, subject to

12 the right of the United States to secure an appellate review

13 of the judgment or order by appeal or certiorari as is provided

14 by law with respect to judgments or orders entered against

15 the United States in other civil actions in which the United

16 States is a defendant.

17 "SEc. 1207. No court of the United States shall have

18 jurisdiction to make any decision, enter imy judgment, or

19 issue any order requiring any school board to make any

20 change in the racial composition of the student body at any

21 public school or in any class at any public school to which

22 students are assigned in conformity with a freedom of choice

23 system, or requiring any school board to transport any stu-

24 dents from one public school to another public school or from

25 one place to another place or from one school district to an-
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1 other school district in order to effect a change in the racial

2 composition of the student body at any school or place or in

3 any school district, or denying to any student the right or

4 privilege of attending any public school or class at any public

5 school chosen by the parent of such student in conformity

6 with a freedom of- choice system, or requiring any school

7 board to close any school and transfer the students from the

8 closed school to any other school for the purpose of altering

9 the racial composition of the student body at any public

10 school, or precluding any school board from carrying into

11 effect any provision of any contract between it and any

12 member of the faculty of any public school it operates speci-

13 tying the public school where the member of the facdty is to

14 perform his or her duties under the contract.".
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97TH CONGRESS 1
18 T I. ION *

To secure the right of students entitled to equal protection of the laws to be free
from purposeful discrimination and segregation and to be treated in a racially
neutral manner with regard to their assignment to public schools providing
free public education, and for other purposes.

IN THE SENATE OF THE UNITED STATES

MAY 8 (legislative day, APR11, 27), 1981

Mr. GORTON introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

-AiBILL
To secure the right of students entitled to equal protection of

the laws to be free from purposeful discrimination and

segregation and to be treated in a racially neutral manner
with regard to their assignment to public schools providing

free public education, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Racially Neutral School

4 Assignment Act"
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1 FINDINOR

2 SC. 2. (a) In order to secure the right of students to be

3 free from purposeful segregation and discrimination in their

4 assignments to public schools, the Congress, pursuant to the

5 authority granted under section 5 of the fourteenth amend-

6 ment of the Constitution, enacts the provisions of this Act.

7 (b) The Congress finds and declares that the assignment

8 of students to public schools on the basis of their race or

9 color-

10 (1) is not reasonably related nor necessary to the

11 achievement of the compelling governmental interest in

12 eliminating de jure, purposeful segregation because

13 such segregation can be eliminated without student as-

14 signments based on race or color;

15 (2) causes significant educational, familial, and

16 social dislocations without commensurate benefits;

17 (3) undermines community support for public edu-

18 cation;

19 (4) is disruptive of social peace and racial har-

20 mony;

21 (5) has not produced an improved quality of public

22 education;

23 (6) debilitates and disrupts the public educational

24 system and wastes public resources;
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1 .(7) colstituttes a serious interference with the pri-

-2 \at v decisions of parents as to how their children will
:3 b~e educated;

4 (8) unreasonably urlens individuals who are not

5 respoisihle for the wrongs which such assignments

6 seek to renredy; and

7 (9) denies the right of racially neutral treatment in

8 school assignments to which students are, or ought to

9 be, entitled.

10 (c) In light of the other findings contained in this see-

11 tion, Congress concludes that racially conscious assignment

12 of students to schools is not necessary to the enforcement of

13 the right to be free from purposeful segregation and discrimi-

14 nation in school assignments. Congress accordingly deter-

15 mines that every student has the right to have his or her

16 assignment to public school determined in a racially neutral

17 manner.

18 DEFINITIONS

19 SEc. 3. As used in this Act-

20 (1) The term "public school" means a day or resi-

21 dential -school which provides elementary or secondary

22 education, as determined under State law, except that

23 it does not include any education beyond grade twelve.

24 (2) The term "free public education" means edu-

25 cation which is provided at public expense, under
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1 public supervision and direction, and without tuition

2 charge, and which is. provided as elementary or sec-

3 ondary school education in the applicable State, except

4 that such term does not include any education beyond

5 grade 12.

6 (3) The term "student" means any individual who

7 has not attained eighteen years of age.

8 (4) The term "State" shall include each of the

9 several States, the District of Columbia, any Common-

10 wealth or Territory of the United States, and any

11 agency, board, commission, county, city, township,

12 parish, municipal corporation, school district, or other

13 political subdivision thereof.

14 RIGHTS PROTECTED

15 SEC. 4. (a) No student shall be denied the right to be -

16 free from purposeful segregation and discrimination by school

17 authorities in his or her assignment to a public school. In

18 view of the finding in section 2(b) that racially conscious

19 school assignments are not necessary or appropriate to the

20 enforcement of that right, no student shall be denied the right

21 to have his or her assignment to a public school determined

22 in a racially neutral manner.

28 (b) No court, department, or agency of the United

24 States or of any State shall order the implementation of any

-25 plan which would require, because of the -race or color of any
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1 student, the assignment of that student to -a public school

2 which provides free public education other than the school

3 closest to his or her place of residence which provides the

4 appropriate grade level and type of education for the student.

5 JURISDICTION AND RELIEF

6 SEC. 5. (a) Any person aggrieved by a violation of this

7 Act may bring a civil action in the appropriate district court

8 of the United States for such equitable relief as may be ap-

9 propriate.

10 (b) The Attorney General may bring an action for a de-

11 claratory judgment in any appropriate case in which the At-

12 torney General determines that the rights of individuals ag-

13 grieved by a violation of this Act will be served by bringing

14 such an action.

15 (c) The district courts of the United States shall have

16 jurisdiction of actions brought under this section without

17 regard to the amount in controversy.

18 TECHNICAL AMENDMENTS

19 SEC. 6. (a) Section 203(b) of the Equal Educational Op-

20 portunities Act of 1974 is amended to read as follows:

21 "(b) For the foregoing reasons, it is necessary and

22 proper that the Congress, pursuant to the powers granted to

23 it by the Constitution of the United States, specify appropri-

24 ate remedies for the elimination of de jure, purposeful segre-

25 gation.".



689

/5
6

1 (h) Section 215(a) of such Act is amended by striking

2 out "or next closest".

3 SAVINGS PROVISION

4 SEC_ 7. The provisions of this Act shall supersede all

5 other provisions of Federal law that are inconsistent with the

6 provisions of this Act.

7 APPLICATION

8 -SEC. 8. This Act shall apply with respecL to any order

9 of a court, department, or agency of the United States or of

10 any State, whether issued before or after the enactment of

11 this Act.
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97TH CONGRESSIST SESSION -- S 1 4

To insure equal protection of the laws as guaranteed by the fourteenth amend-
ment to the Constitution of the United States and to deny the jurisdiction of
the inferior Federal courts to order the assignment or transportation of
students, and for other purposes.

IN THE SENATE OF THE UNITED STATES

SEPTBMBER 21 (legislative day, SsBamvD 9), 1981
Mr. EAST introduced the following bill; which was read twice and referred to the

Committee on the Judiciary

A BILL
To insure equal protection of the laws as guaranteed by the

fourteenth amendment to the Constitution of the United
States and to deny the jurisdiction of the inferior Federal
courts to order the assignment or transportation of students,
and for other purposes.

1 Be it enacted by the Senate and House of Representa.

2 ties of the United States of America in Congres8 assembled,

3 That this Act may be cited as the "Neighborhood School

4 Transportation Relief Act of 1981".
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1 STATEMENT OF FINDINOB AND PURPOSE

2 SBo. 2. (a) The Congress enacts the provisions of this

8 Act pursuant to its authority under section 1 of article I of

4 the Constitution of the United States and under section 5 of

5 the fourteenth amendment to the Constitution of the United

6 States.

7 (b) The Congress finds that the assignment and trans-

8 portation of students to elementary and secondary public

9 schools on the basis of race, color, or national origin-

10- (1) leads to greater separation of the races and

11 -ethnic groups by causing affected families to relocate

12 their places of residence or disenroll their children from

13 public schools;

14 (2) fails to account for the social science data indi-

15 cating that. racial and ethnic .imbalance in the public

6 elementary and secondary schools is often the result of

17 economic and sociologic factors rather than past dis-

18 crimination by public officials;

19 (8) is not reasonably related or necessary to the

20 achievement of the compelling governmental interest in

21, eliminating -de jure, purposeful, segregation because

22 such segregation can be eliminated without such as-

23 ignment and transportation;

24 (4) causes significant educational, familial, and

25 social dislocations without commensurate benefits;
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

28

24

(5) undermines community support for public

education;

(6) is disruptive of social peace and racial

harmony;

(7) has not produced an improved quality of

education;

(8) debilitates and disrupts the public educational

system and wastes public funds and other resources;

(9) unreasonably burdens individuals who are not

responsible for the wrongs such assignment and trans-

portation are purported to remedy;

(10) infringes the right to racially and ethnically

neutral treatment in school assignment; and

(11) has been undertaken without any constitu-

tional basis or authority since the Constitution of the

- United States does not require any right to a particular

degree of racial or ethnic balance in the public schools.

(c) The Congress further finds that the enforcement of

the right to be free from intentional desegregation and dis-

crimination in school assignments can best be enforced by

denying jurisdiction of the inferior Federal courts to order the

assignment or transportation of students to public elementary

and secondary schools on the basis of race, color, or national

origin.



693

4

1 LIMITATION ON THE JURI8DIOTION OF INFERIOR FEDERAL

2 OOUNT8 WITH RBSPECT TO THE ASSIONMENT OR

8 TRANSPORTATION OF STUDENTS

4 "Suo. 8. (a) Chapter 155 of title 28 of the United States

5 Code (relating to the congressional power to limit the injunc-

6 tive power of inferior Federal courts and relating to three-

7 judge courts), is amended by adding before section 2288 the

8 following new section:

9 "12282. Jurisdiction; Hmitatons

10 "(a) Notwithstanding any other provision of law, no in-

11 'erior court of the United States nor any judge of any inferior

12 court of the United States shall have jurisdiction to issue any

13 injunction, writ, process, order, citation for or order with re-

14 spect to contempt, rule, judgment, decree, or command-

15 "(1) requiring the assignment or transportation of

16 any student to a public elementary, or secondary school

17 operated by a State or local educational agqncy.for the

18 purpose. of altering the racial or ethnic composition of

19 the student body at any public school;

20 ."(2): requiring any -tate or local educational

21 agency to close any school and transfer. the students

22 from the close*school to any other school for the pur-

28 pose of altering the racial or ethnic composition of the.

24 student body at any public school; or
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1 "(3) precluding any State or local educational

2 agency from fulfilling any provision of any contract be-

3 tween it and any member of the faculty or administra-

4 tion of any public school it operates specifying the

5 public school where the member of the faculty or ad-

6 ministration is to perform his or her duties under the

7 contract.

8 "(b)(1) For the purpose of this section the term 'local

9 educational agency' means a public board of education or

10 other public authority legally constituted within a State for

11 either administrative control or direction of, or to perform a

12 service function for, public elementary or secondary schools

13 in a city, county, township, school district, or other political

14 subdivision of a State, or such combination of school districts

15 or counties as are recognized in a State ns an administrative

16 agency for its public elementary or secondary schools. Such

17 term also includes any other public institution or agency

18 having administrative control and direction of a public ele-

19 mentary or secondary school.

20 "(2) For the purpose of this section the term 'State edu-

21' national agency' means the State board of education or other

22 agency or officer primarily responsible for the State supervi-

23 sion of public elementary and secondary schools, or, if there

24 is no such officer or agency, an officer or agency designated

25 by the Governor or by State law.".
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1 (b) The section analysis of chapter 155 of title 28 of the

2 United States Code is amended by inserting before the item

3 for section 2288 the following new item: ',

"12282. Jurisdiction; limitation.".
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97TH CONGRESS
1ST SESSION S. 1743

To insure equal protection of the laws as guaranteed by the fourteenth amend-
ment to the Constitution of the United States and to deny the jurisdiction of
the inferior Federal courts to order the assignment or transportation of
students, and for other purposes.

IN THE SENATE OF THE UNITED STATES

OCTOBER 15 (legislative day, OCTOBER 14), 1981
Mr. HELMS introduced the following bill; which was read the first time

-A BILL
To insure equal protection of the laws as guaranteed by the

fourteenth amendment to the Constitution of the United
States and to deny the jurisdiction of the inferior Federal
courts to order the assignment or transportation of students,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Neighborhood School

4 Transportation Relief Act of 1981".
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1 STATEMENT OF FINDINGS AND PURPOSE

2 SEc. 2. (a) The Congress enacts the provisions of this

3 Act pursuant to its authority under section 1 of article I of

4 the Constitution of the United States and under section 5 of

5 the fourteenth amendment to the Constitution of the United

6 States.

7 (b) The Congress finds that the assignment and trans-

8 portation of students to elementary and secondary public

9 schools on the basis of race, color, or national origin-

10 (1) leads to greater separation of the races and

11 ethnic groups by causing affected families to relocate

12 their places of residence or disenroll their children from

13 public schools;

14 (2) fails to account for the social science data indi-

15 cating that racial and ethnic imbalance in the public

16 elementary and secondary schools is often the result of

1-7 economic and sociologic factors rather than past dis-

18 crimination by public officials;

19 (3) is not reasonably related or necessary to 'the

20 achievement of the compelling governmental interest in

21 eliminating de jure, purposeful, segregation because

22 such segregation can be eliminated without such as-

23 signment and transportation;

24 (4) causes significant educational, familial, and

25 social dislocations without commensurate benefits;

82-289 0-82-45
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(5) undermines community support for public

2 education;

3 (6) is disruptive of social peace and racial

4 harmony;

5 (7) has not produced an improved quality of

6 education;

7 (8) debilitates and disrupts the public educational

8 system and wastes public funds and other resources;

9 (9) unreasonably burdens individuals who are not

10 responsible for the wrongs such assignment and trans-

11 portation are purported to remedy;

12 (10) infringes the right to racially and ethnically

13 neutral treatment in school assignment; and

14 (11) has been undertaken without any constitu-

15 tional basis or authority since the Constitution of the

16 United States does not require any right to a particular

17 degree of racial or ethnic balance in the public schools.

18 (c) The Congress further finds that the enforcement of

19 the right to be free from intentional desegregation and dis-

20 crimination in school assignments can best be enforced by

21 denying jurisdiction of the inferior Federal courts to order the

22 assignment or transportation of students to public elementary

23 and secondary schools on the basis of race, color, or national

24 origin.
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1 LIMITATION ON THE JURISDICTION OF INFERIOR FEDERAL

2 COURTS WITH RESPECT TO THE ASSIGNMENT OR

3 TRANSPORTATION OF STUDENTS

4 SEC. 3. (a) Chapter 155 of title 28 of the United States

5 Code (relating to the congressional power to limit the injunc-

6 tive power of inferior Federal courts and relating to three-

7 judge courts), is amended by adding before section 2283 the

8 following new section:

9 " 2282. Jurisdiction; limitations

10 "(a) Notwithstanding any other provision of law, no in-

11 ferior court of the United States nor any judge of any inferior

12 court of the United States shall have jurisdiction to issue any

13 injunction, writ, process, order, citation for or order with re-

14 spect to contempt, rule, judgment, decree, or command-

15 "(1) requiring the assignment or transportation of

16 any student to a public elementary or secondary school

17 operated by a State or local educational agency for the

18 purpose of altering the racial or ethnic composition of

19 the student body at any public school;

20 "(2) requiring any State or local educational

21 agency to close any school and transfer the students

22 from the closed school to any other school for the pur-

23 pose of altering the racial or ethnic composition of the

24 student body at any public school; or
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1 "(3) precluding any State. or local educational

2 agency from fulfilling any provision of, any contract be.

3 tween it and any member of the faculty or administra-

4 tion of any public school it operates specifying the

5 public school where the member of the faculty or ad-

6 ministration is to perform his or her duties under the

7 contract.

8 "(b)(1) For the purpose of this section the term 'local

9 educational agency' means a public board of education or

10 other public authority legally constituted within a State for

11 either administrative control or direction of, or to perform a

12 service function for, public elementary or secondary schools

13 in a city, county, township, school district, or other political

14 subdivision of a State, or such combination of school districts

15 or counties as are recognized in a State as an administrative

16 agency for its public elementary or secondary schools. Such

17 term also includes any other public institution or agency

18 having administrative control and direction of a public ele-

19 mentary or secondary school.

20 "(2) For the purpose of this section the term 'State edu-

21 cational agency' means the State board of education or other

22 agency or officer primarily responsible for the State supervi-

23 sion of public elementary and secondary schools, or, if there

24 is no such officer or agency, an officer or agency designated

25 by the Governor or by State law.".
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97TH CONGRESSITSSIN S.-1760
To provide for civil rights in public schools.

IN THE SENATE OF THE UNITED STATES
OCTOBER 21 (legislative day, OCTOBER 14), 1981

Mr. HATCH introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
To provide for civil rights in public schools.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Public School Civil

4 Rights Act of 1981".

5 SEc. 2. The Congress finds that-

6 (1) the assignment of students to public schools on

7 the basis of race, color, or national origin, or in order

8 to achieve balance or correct imbalance regarding race,

9 color, or national origin in public schools---
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1 .(A) violates constitutional and legal guaran-

2 tees that individuals shall not "be denied equal pro-

'8 teefion of the law;

4 (B) violates constitutional and legal guaran-

5 tees that individual rights shall not be abridged on

6 the basis of race, color, or national origin;

7 (0) has failed to demonstrate educational

8 benefits commensurate with the disruption caused

9 by siich assignment; -

10 (D) hM failed to demonstrate. social benefits

11 commensurate with the disruption caused by such

12 assignment;

18 (E) has contributed to a signifi6ant deteriora-

14 tion of public schools in the districts subject to

15 such orders regarding assignment by inducing

16 large numbers of families to migrate away from

17 such districts;

18 (F) has contributed to the deterioration of

19 public education by removing the. neighborhood

20 school as the focus of such education;

21 (G) has disrupted the education of countless

22 schoolchildren who must endure lengthy transpor-

28: d to from school each day, and, asa
24 result, must often forego participation in extra,.

25 curriclar activities ocrngaer schol;
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1

2

3

4
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7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

,23

24

25

(H) has eroded community commitment to

public schools and public education;

(1) interferes with the right of parents to

make decisions regarding the education of their

children;

(J) disrupts racial harmony by characterizing

and classifying students on the basis of race or

color and assigning them to schools on such basis;

(K) diverts significant amounts of financial

resources away from direct improvement of the

quality of education;

(L) usurps the responsibilities and traditional

functions of State and local authorities to provide

an educational system meeting the distinct needs

of the community; and

(M) undermines public respect for the Gov-

ernment and its system of administering law and

justice;

(2) past unconstitutional segregation, such as

racial segregation enforced by law, is not a significant

cause of existing racial imbalances in public schools,

(3) since assignment of students to public schools

on the basis of race cannot be justified as a means of

preventing or undoing racial discrimination by school

authorities, such assignment is itself an unjustifiable
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1 practice of racial discrimination by the Government in

2 violation of the fourteenth amendment; -and

8. (4) whatever the basic cause of racial imbalane

4 in, the public schools, assignment of students to public

5 schools on the basis of race, color, or national origi

-results in more segregation of the races by inducing

7 large numbers of nonminority families to migrate away

8 from school systems subject to such assignment or by

9 inducing large numbers of nonminority-families to seek

10 alternatives tb public school education.

1 So. 8. (a) The Congress finds the remedies listed in

12 subsection (b) are available for unconstitutional segregation

18 exclusive of court orders which assign students to public

14 schools on the basis of race, color, or national origin,, finding

15 that such orders themselves have the effect of excluding stu-

16 dents from public schools on the basis of race, color, or na-

17 tional origin.
18 (b) The remedies which the Congress finds are available

19 are-

20 (1) legal injunctions suspending all implementation

21 of a segregative law or other racially discriminatory

22 Government action;

28" (2) ontempt of court proceedings where such in-
.24 junctions are not scrupulously obeyed;
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1

2
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19

20

21

22

23
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(3) programs without coercion or numerical quotas

or specific goals based on racial balance that permit

students to voluntarily transfer to other schools within

the school district where they reside;

(4) advance planing in construction of new facili-

ties to provide nondiscriminatory education within the

students' neighborhood; and

(5) other local initiatives and plans to improve

education for all students without regard to race, color,

or national origin.

SEC. 4. The Congress, pursuant to its authority and

powers granted under article I of the Constitution, and

under section 5 of the fourteenth amendment to the Constitu-

tion,-enacts the provisions of this Act in order to protect

public school students against discrimination on the basis of

race, color, or national origin.

SEC. 5. Section 1343 of title 28, United States Code, is

amended by designating the current language as section (a)

and adding at the end thereof the following:

"(b)(1) Notwithstanding any other provision of law, no

inferior court established by Congress shall have jurisdiction

to issue any order requiring the assignment or transportation

of students to public, elementary or secondary schools on the

basis of race, color, or national origin or to issue any order
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f which excludes any student from any public school on the

2 basis of race, color, or national oriin. .-

8 "(2) In the case of court orders entered prior to the date

4. of this Act that require, directly or indirectly, the assignment

5 or transportation of students to a public elementary or sec-

6 ondary school on the basis of race, color, or national origin or

7 which excludes any student from any school on the basis of-

8 race, color, or national origin, any individual or school board

9 or other school authority subject to such an order shall be

10 entitled to siiek relief from such order in any court and unless

11 that court can make conclusive findings based on clear and

12 convincing evidence that--

18 "(1) the acts that gave rise to the existing court

14 order intentionally and specifically caused, and in the

15 asence of the order would continue intentionally and

16 specifically to cause, students to be assigned to or ex-

17 cluded from public schools on the basis of race, color,

18 or national origln for purposes of this finding, these

19 'acts that gave rise to the existing court order and in-

20 tontionally and specifically caused, and in the absence

21 of the order would oontinue intentionally and.specifioal-

22 ly to cause, students to be assigned to or excluded

' 28 hei publi school on the basis of ram, color, or na-

.24 tioal orign' iwluding but not limited to school dii-

25 tot nisa sho boundary lie changes,
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1 school construction, and school closings) shall not in-

2 clude legitimate efforts to employ public education re-

8 sources to meet public education needs without regard

4 to race, creed, or national origin,

5 "(2) the totality of circumstances have -not

6 changed since issuance of the order to warrant recon-

7 sideration of the order,

8 "(3) no other remedy, including those mentioned

9 herein, would preclude the intentional and specific seg-

10 regation,

11 "(4) the economic, social, and educational benefits

12 of the order have outweighed the economic, social, and

13 educational costs of the order,

14 then such plaintiffs shall be entitled to relief which is consist-

15 ent with the provisions of this subsection and the Public

16 School Civil Rights Act of 1981 from such order.".
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Recent Trends in
School Integration,

JAMES S. COLEMAN
University of Chicago

In the past ten years, school de-segregation has been a major
policy issue in education, perhaps
the major policy issue. At times.
particulafly during the period from
about 1967 to 1971. it has become a
major national issue, but even when
no new policies are being initiated
or contested at the federal level, the
Issue remains strong. or suddenly
becomes strong. in particular
localities. At present, for example.
Boston is in the throes of imple-
mentiae school desegregation be-
tween Roabury and South Boston,
Detroit Is preparing to implement a
city.wide integration lan. Louis-
ville. Kentucky. is preparing inte-
Sration between the city and the
surrounding Jeffeson County sys-
tem: and many systems are optrat-
in$ under cuurt orders.

But 'although school integration
as a social policy has frequently
been at the center of national at-
tention, there has ben much less
attention to the actual state or
school integration. In particular,
there are two major processes going
on which lead in opposing direc-
tions. One is a resok of collective

actions, taken by governmental
bodies including school boards.
legislatures, courts, and Federal ad-
ministrative agencies. These actions

* are policies that aim to racially de-
segregate schools, and they consti-
tute a process that increases contact
among majority white children, and
various racial and ethnic minority
children, particularly black chil-
dren. The second process is a result
of individual actions by these same
Americans who assent to govern.
mental policies that bring about in-
tegration-bui these individual
actions reduce contact between ma.
jority white children and minority
children. The principal such action,
an action of white parents, is mov-
ing from a school district in which
the contact between blacks and
whites is great to a school district In
which it is small-usually from a
city system where there is a high
proportion of minority children to
a suburban system in which there is
a low proportion. A second action,
taken by a smaller proportion of
parents. is the use. of private
schools. For example, in Washing.
con, D.C., the public school popu-

SOWUICE XDWATIO4A1, MESAIM JIULYg A00, 1975. PP. 3-
peminlion of copy eight olalnt by the Kbrx
Congreasoml Ibnesrcb'Servin. 0etOem 9, 197.

nation is 95% black and only 3%
white; but these precentages do not
reflect the school-age population,
ror many white children (along
with some black children) are in
private schools.

These two processes, the collec-
tive and the individual, have both
been proceeding apace, and it is not

.at all clear at present what the
result will be. Will there be, ten
years hence, greater majority.
minority contact in the schools, or
less than at present?

We cannot, of course, answer
that question, for it depends on
many unknown future events. But
due to an unusually well-planned
and consistent activity of the Office
of Civil -Rights of the Department
or Health. Education, and Welfare,
statistics on school segregation have
been gathered from school districts
covering almost all children in the
country in the fall of 1968. 1970,
and 1972 And In the odd years,
1969, 1971, and 1973. comparable
statistics have been collected on a
sample of schools. Thus for the
four-year period 1968-72, and in
some comparisons, for the flve-yea
232. bopsoduco4 sl
of Conires, "

I.
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period 1961-73. it 6 possible to
learn a great deal about the racial
composition ol schools. and how
that composition has changed over
this period.

Unfortunately. however. the I-ed.
oral government, which collected
these data. has not seen it useful to
make provision to properly analyze
them. For its economic policies, the
government has learned, some
years ago. that there are various in.
direct consequences of economic
policy., and thus that it i6 important
not only to gather data. but to suh-
jtct them to standard, and relatively
sophisticated. statistical trtatnmnt,
on a routine basis. It knows, for
example. that when the price of a
good goes up (for example. gasoline
through imposition of a taxi, de-
mand %ill go down. and farther-
more. it has learned to use a stand.
ard statistical expression for this-
the relation betLeto the percentage
increase in price and the percentage
decrease in demand, or what ccon-
omist call the price elaslkiy of
demand. The stage is thus set for
appropriate measurement: and
when a new policy is debated, such

as a tax on gasoline, there is enough
evidence at hand. from government-
initiated analvss, to provide some
educated gucsss about the likely
effect Of a tax or a given size on
consumption of gasoline.

But the level of government
sophistication in policy-making has
not )Ct reached the stage where
questions or that sort are auto-
matically asked for non-economic
policies. No one asks about the ef-
feet of a given percentage decrease
in racial segregation within a dis-
trict on the percentage increase in
racial segregation between dis-
tricts. Yet such questions are im-
portant if government policy in
these non-economic areas is to be
informed by knowledge of its ex-
pected effects.

This paper, then. has a second
purpose beyond its primary one of
showing what has happened in
school integration in recent years.
That second purpose is through
demonstration to encourage, or
goad, or shame the Federal govern-
ment (if governments have the
capacity for shame) into routinely
carrying out statistical analyses

which can inform non-economic
policies about their indirect elfetis.2

I will proceed firt hy describing
the state of integration among
schools in the U.S. in 1968. and
then examining changes since that
time. To reduce the task to a man-
ageable one within the confines of
this paper. I will discuss only
black-white segregation, neglecting
several other aspects which may be
analy ed from these data, and
which will be discussed elsewhere.
These are I) minority groups other
than blacks: 2) interracial school
contact of students and teachers
3) variations in segregation at dif-
ferent school levels, i.e., in elemen-
tary and secondary schools.

Racial segregalion is 1968
The most meaningful measure of

segregation or integration between
different groups is a measure ex-
pressible in terms or the cxperiencr
of members of these groups. Such a
measure will be used here. It is
(using the experience of black chil-
dren with white children as an ex-
ample for exposition) the propor.
tion .of the average black child's

Table 1. BLACK-WHITE SCHOOL SEGREGATION IN 1966 BY REGION

Segregation
White Black Black-White

Proportion schoolmates Proportion schoomales Proportion
while of sacks black of whiles Total Within system within system

U.S. .7. .22 .15 .04 .72 .63 .87

New
England .93 .49 .05 .03 .47 .34 .72

Middle
AtIantic .81 .31 .14 .05 .62 .43 .70

Border .79 .26 .21 .07 .67 .48 .72

Southeast .69 .16 .29 .07 .77 .75 .98

West South
Central .78 .16 .16 .04 .77 .69 .90

East North
Central .7 .29 .12 .04 .67 .58 .87

West North
Central ... .27 .09 .03 .70 .61 .87

MountaIn .61 .36 .03 .01 .5 .49 .8

Plciflo .761 .25 .07 , .02 .6 .56 .62

Outly lng .07 .3 .03 .03 .05 .. (-).04 -

A ER
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schoolmates that are white. This is
a weighted avcrase of the propor-
lion of white children in each
.chool-weihted by the number of
blacks in the school. 3 Such a meas-
ure can be provided for the average
child or each group, with regard to
each olher group. Thus ae can ask
also about the proportion of blacks
in the school attended by the avr.
ase white child-or the proportion
or black children in schools at.
tended by the average Spanish-
surname child.4 The measure has
its defects. in that there may be noaverage e black child" who has pre.
cisely the indicated propOrtion of
whites in his school. In this it is like
saying "the average American
couple has 2.1 children." But
having said this. and regarding it as
a minor defect. I wil proceed.5

This measure is directly a meas-
ure of the school contact of one
group with another. For example.
for the United States as a whole in
1968. the average black had In his
school 74% blacks. 22% majority
whites, and 4% other minorities.
The average white had 4% blacks in
his school. 93'JI majority whites.
and 3% minorities other than
blacks.

n addition to such measures
however. wbich show the school

contact, it is useful to have another. •
which standardizes this measure of
contact with children of a given
group for the number of children in
that group. If a school system has
only a small proportion of white
children, then the proportion of a

-black child's schoolmates that are
white will be low even if there is no
segregation within the system. A
standardized measure or contact o
black children %Oth white may be
obtained by dividing the measure of
contact by the proportion of whites
in the system. The standardized
mesure may be thought of as fol-
lows:-If we think of the unstand-
ardized measure as the probability
that a black child's contact will be
with a while, then the standardized
measure is a conditional prob-
bility, the probability that firs on
tact will be with a white given the
proportion of whites in the system;
or the probability of contact with a
white per white child in the system.

Table 2. BLACK.WHITE SCHOOL SEGREGATION IN 166 BY DISTRICT SlZ51
Whi ack

Proportion schoolmates Proportion schoolmates Seregation
whte of blacks back 04 whites wthin system

U.S. .79 .22 .15 .07 .63

(in thousands)
100+ .52 .it .38 .09 .71

25.100 .73 .22 .20 .06 ,6
10-25 .83 .30. .11 .04 .4

5-10 .66 .26 .11 .04 .50

2.5-5 .8 .30 .09 .03 .65

under 2.5 .90 .35 .06 .02 .44
*The size classification for districts was carried out only One*. 10r cont'bOlity
across years. Sizes are based on 1972 enrollments.

If there is no s-egresation ang
schools, so that the proportion of
the average black child's school-
mates that are white equals the
proportion of whitess in the system.
the standardized measure of con-
tact is I; if there is complete .ere-
gation. it is 0. If we consider the
U.S. as a single system, then start.
ing with the fact that the propor-
tion or whites in public schools in
the U.S. in 1968 was .79, the stand-
ardixzed contact is .22/.79 - .28.
For convenience. in order to have a
measure or segregation, we will
subtract this from I, giving in this
case a measure of segregation of
.72 in 1968 for the U.S. considered
as a single system.

When there are only two groups
for which measures are calculated,
both of the standardized measures,
blacks with whites and whites with
blacks. pive the same number. the
degree of underrepresentation of
whites in schools attended by
blacks is the same as the blacks'
ovcrrepresentation in schools at-
tended by blacks, and underrepre-
senlation of blacks in schools at-
tended by whites. For the U.S. in
1968, the two black-white measures
are .72

In addition to a measure for
school segregation for the U.S. con-
sidered as a w.ole, another measure
more directly relevant.-to recent
policy. may be calculated for the
U.S. This Is the average seregation
(expressed. as before, as the under.
representatios of whites in school
attended by the average black) be-

tween schools within a system. That
is. part of the overall serelation of
blacks and whites in U.S. schools
results from the fact that they live
in different school districts, while
part results from the fact that they
attend different schools in the same
district. The measure just dis-
cussed. .72, includes both of these
types of segregalion, while the
average segregation measure over
all districts in the U.S. (weighted by
the number of blacks in the dis-
trkt) includes only the second. For
1968. for the U.S. as a whole, this
is .63.6 Thus in 1963, we cam say
that .63/.72 or 11% of the total -
school segregation is between
schools In the same district, while
the remainder is between schools in
different districts, due to the differ-
ing racial composition of different
districts.

The tabulations to be presented
will contain seven numbers: I) the
overall proportion of whites: 2) the
proportion of whites in the average
black child's school. 3) the overall
proportion of blacks; 4) the propor
tion of blacks In the average white's
school; S) the degree of segregation
at the given level considered as a
tingle system (the U.S. in this cae).
calculated rrom numbers (I) and
(2); 6) the degree of within-distrct
segegation; and 7) the proportion
of the total segregation that is witb
In districts, that Is. column 6 di-
vided by column 5.

Table I shows these numbers for
the* U.S. as a whole and for the
regions of the U.S. designated by

JoIl-Auguu 115 6
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Table 3. AVERAGE WITHIN-DISTRICT SEGREGATION IN 1S IN EACH REGION ACCORDING TO DISTRICT SIZE
West 'East West

New Middle South- South North North
U.S. England AtlaIic Border ea Central Central Central Mountain Paciftl Outlylng

>100 .71 - .3 .59 .64 .79 .79 .82 - .84 -

25-100 .6 .46 .54 .46 .77 .74 .61 .64 .56 .45 .10

10-25 .54 .26 .30 .23 .69 .61 .33 .22 .44 .35 -.23

5.10 .69 .08 .15 .24 .74 .64 .18 .15 .45 .20 .00

2.5-5 .56 .06 .08 .13 .74 .52 .09 .19 .11 •.08 .01

<2.5 .44 .01 .04 04 .70 .36 .02 .09 .043 .05 -.13
(in thousands)

the U.S. Census. Two regions have
been split: In the Southeast. Border
states have been separated from the
remainder of Ihe Southeast. since
their patterns of integration follow.
in# the 1954 ruling have differed
sharply from the latter. And Hawaii
and Alaska have been split off from
the Pacific region. since both have
very different racial mixtures, in
which blacks are few. but children
of other racial groups are number.
ous.

Table I shows, in columns I and
that in the U.S. as a whole in

1968. and in nearly all the regions.
the proportion of whites in the
average black's school is far below
the population proportion of
whites, and columns 3 and 4 show a
s;nilar result for blacks in the
average white's school. Only in the
Outlying states do the proportions
approach or equal the population
proportions: otherwise, only in New
England is it above half the popula-
tion proportion. In no region ex-
cept the Outlying states does the
average black have a majority of
his schoolmates white. The closest
he comes is in New England. at
49%. while the farthest is the South-
east where 16% of his schoolmates
are white. In most of the regions.
about a quarter o the average
black child's schoolmates are white.
On the other side, in no region are
as many as 10% of an average white
child's schoolmates black. It is use-
ful to note that despite.the high
amount of segregation in tI South-
east (see columns S and 6). the
average white child in that region
has (together with the Border
region) the highest proportion of

6

blacks in his school, .07. In fact, it
is useful to speculate that the force
of segregating processes among
whites as individuals in an area
varies with the proportion blick in
the area in such a way that the pro-
portion black in the white child's
classroom becomes relatively inde-
pendent of the proportion black in
the district. The similarity of num-
bers in column 4 across all regions.
in contrast to the wide variations in
columns 1. 2. and 3, suggests that
this may well be the case.

Column 5 in Table I shows the
overall segregation in the U.S. and
in each region. As one might ex.
pect, that segregation is greatest in
the two southern regions and in
contiguous U.S., least in New
England. Column 6 shows that
within nearly all regions the within-
district segregation is high as well,
being especially high in the two
Southern regions.7 And column 7
shows that in nearly all regions, the
large proportion of total segrega.
lion is between schools in the same
system. This means that in no
region in this country is the oveill
segregatton in the region primarily
due to differing distributions of
blacks and whites in differing local-
ities in the region. In all. it is pri-
marily due to attending different
schools in the same district. The
proportion of segregation that is
within district is smallest in the
Middle Atlantic. Border. and New
England states where the propor.
tion of blacks differs considerably
among different districts, and least
in the Southeast.. where blacks are
more evenly distributed anng
districts.

A cond way or examiningsegregation in 1968 is by size
of district. Just as, for historical
reasons, region is an important
determinant of segregation, district
size Is important for"tcolosical rea-
sons: the number of schools encom-
passed, and the fact that it usually
reflects city size, which in turn re-
flects the density of population and
the geographical distribution of
racial groups. Table 2 shows data
directly comparable to those of
columns 14 and 6 of Table I, but
for six size classes of districts (dis-
tricts were grouped into size classes
by 1972 district size. and kept in
the same classes throughout for
comparability). The data show
several important variations by
district size. First, columns I and 3
show that the proportion white in-
creases sharply as district size de-
creases, while the proportion black
decreases comparably. Column 2.
showing the proportion of white
schoolmates for the average black,
indicates that this proportion is
much greater in the smallest dis-
tricts than it is in the largest ones.
Some increase is of course to be ex-
pected with decrease in the district
size, because of the increase In pro-
portion white. Column 4, however,
shows that there is much less varia-
tion in the schoolmate composition
of the average white than in the
schoolmate 'composition of the
average black, again suggesting that
the force of segregating processes
adjusts to make the white child's
school composition independent of
the proportion of blacks in the area.

Column S shows that the within-

EX
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district segregation shows a greater
decline with smaller size districts.
That is. the smaller the district, the
lesser the degree of segregation
within that district in 1968. Thus
not all the increase in white school-
mates of blacks shown in ,.lumn 2
is due to the greater proportion of
whites: part is due to the smaller
degree of segregation.

A useful further perspective on
the locus of segregation in 1968 can
be seen by examining the within-
district segregation in each or these
size classes in each region sepa-
rately. This is shown in Table 3.
What is remarkable about these
figures is the very sharp reduction
in segregation from large districts to
small, in all regions except the
Southeast, and to a lesser extent
West South Central. Among the
largest districs, the segregation is
very high. and almost uniformly so
across nearly all regions, with the
Southern -regions indistinguishable
from the others. In the small dis-
tricts, the segregation declines to
near zero except in the two South-
ern regions. If we ask why the
Southeast shows no decline in
school segregation with decreasing
district size, the most obvious dif-
ference is the fact that the propor-
tion of blacks is high in small dis-
tricts in the South. while it is not
elsewvhere, Again there is a sugges-
tion that the force of the segregat-
ing processes in an area (whether by
de jure segregation, manipulation of
school attendance zones, or individ-
ual movement of residence) is such
as to make the proportion or blacks
in a white child's school independ.

ent or the proportion of blacks in
the area. In the Southeast, the pro-
portion of blacks in the average
white child's s-hool is remarkably
constant from large to small size
districts: .04, .06. .08, .07. .08. .08
(data not shown in Table 3).

Examining Table 3 further, it is
interesting to note that the Border
states are no different from those of
Northern regions, except that they
tend to show less segregation in the
two largest size classes than do dis-
tricts in nearly all the Northern
regions.

There are other aspects of school
segregation in 1968 that could be
examined, but we shall not do so
here in order to turn to the changes
that occurred .over the four year
period 1968-72.

Treads In segregatloa 19672
To facilitate comparisons, graphs

showing the movement from 1968
to 1972 wi!l be used wherever possi-
ble. Figure 1 shows the total segre-
gation (comparable to column S in
Table 1) among schools in the U.S.
as a whole and in each of the
regions separately, for 1968. 1970.
and 1972. Total segregation among
schools in the U.S. has dropped
sharply over this period, from .72
in 1968 to .56 in 1972. However,
this drop obscures a great amont of
variability in the degree of segrega.
tion in different regions. Excluding
the Outlying states, where black-
white segregation did not exist in
1968. only three regions showed
drops comparable to or greater
than that reflected in the U.S.
total. The greatest (and also the

greatest contributor to the total, be-
cause it contains the greatest num.
er or blacks) was the Southeast.

which dropped from highest to low-
est in total segregation. The West
South Central region showed a
smaller, but still considerable, de:-
cline in segregation. And the
Mountain states, with only a small
number or blacks, also showed a
considerable decline in segregation.

But some regions showed either
no decline at all, or an increase in
segregation over this period. The
New England region increased
slightly, the Middle Atlantic region
increased slightly, and East North
Central remained just where it had
been. Thus it could be said that
while the South was engaged in
rapid desegregation over these
years through government action.
the North was engaged in slow seg-
regation through individual action.

These are measures of t'al segre-
gation in each region, including
both the segregation among schools
within the same district and the
segregation due to the differing
proportions of blacks in different
districts. Figure 2 shows the within-
district segregation in each of these
regions. Nearly all changes in
within-district segregation are due
to some kind of local, state, or
federal governmental action toward
desegregation, while changes in
total segregation in the region in-
clude also the individual move-
ments toward segregation. Thus the
changes in within-district segrega-
tion show approximately the
strength of governmental policies in
each region, while the changes In

Table 4. AVERAGE WITHIN.DISTRICT SEGREGATION IN 1972 IN EACH REGION ACCORDING TO DISTRICT 81ZE

New Middle
West East West
South North North

U.S. England Atlantic Border Southeast Central Central Central Mountain Pacific Outlying
> 100 .65 - .55 .55 .44 .76 .79 .84 - .7 -

2S.100 .39 .56 .63 .43 .28 .47 .60 .59 .25 .25 .07
10-25 .22 .20 .22 .11? .16 .31 .38 .20 .29 .16 ,.62
5-10 .14 .08- .,.12 .06 .13 .17 .17 .19 .28 .05 .06
2.5-S .09 .02 .05 .03 .09 .14 .07 .11 .09 .16 -.04
< 2.5 .03 0 .03 .02 .04 .02 .02 .01 .03 .05 -.05
(in thousands)

July-August 1918
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Table S. CHANGES 1t9-1172 IN WITHIN.DISTRICT SEGREGATION
AND TOTAL SEGREGATION IN EACH REGION -,

Within-distrket Total

New England -. 01 +.02
Middle Atlantic 0 +.02
Border -. 04 -. 02
Southeast -. 56 -. 42
West South Central -. 21 -. 14
East North Central -. 01 0
West North Central -. 05 -. 04
Mountain -. 24 -. 21
PacIlic -. 14 -. 07

total segregation show the net result
of the governmnnial actions and the
individual ones. Figure 2 shous
that there are. in all regions but
Middle Atlantic. decline% in within.
dtrict segregation, but that 1he
declines are negligible in New
England and E"ast North Central.
and small in Border states. It shows
also that the %ithin-disrict scgirea.
tion differs much more aunong. the
non-Southern districts than does the
ocrall .segregtalion. As Figure I
showed. among the non-Southern
districts other than Mountain and
New linpland regions, each of
which have rc blacks. there is a
clNoe grouping between values of .6
and .7, throughout the six year
perkx. _while the within-district

grelAtion antng thew, same
regions ranges from .42 to .61. This
again suggests a homeos1atik
process, in which the individual
.segregating actions, increasing
segregation across district bounda-
ries increase if the within-district
segregation is low.

another difference betiwecn
rs I and 2 is that total

reduction in segregation (Figure 1)
is in every case less than within-
district reduction (Figure 2). Thus
the within-district reductions, due
to local. state, and federal policies.
are partly countered by racial
segregation between districts, which
damp ou% the changes. The decline
in within-distrkt segregation and
total segregation in. each region
over this six year period i given in
Table 4. As the table shows. the
total segregation declines less than
the "ithin-distrit segregation in
every region, except in New Eng-

land and Middle Atlantic, where it
actually inercases. That is. in every
region, the decline in within-district
segregation is partly offset by a de-
crease in the numbers of blacks and
whites attending schools in the
same district-due primarily to
movement of whites into districts
with smaller proportions of blacks
than those they move from. Fur-
ther. this difference between decline
in within-district segregation and
total segregation is greatest in those
three of the four regions .where
there has been greatest descgrcga-
lion of schools within districts: first
the Southeast. and then the West
South Central and Pacific regions.
This giv.s an initial indicator of the
i..e of the %egregating individual

responses (primarily on the pa i or
whites) to an integrating action of
their government. It does not, bow-
ever, yet %how this in any conclu-
sive way: for that, it is necessary to
examine the reduction in number of
whites in a district as a function of
the changes in segregation in that
district. We shall return to this
question subsequently.

For the present, we may learn
more about desegregation policies
and their results by examining
changes in within-distrkt segrega-
tion in each of the district -size
classes examined earlier. In this
case. it is not meaningful to exam-
ine total segregation, because these
siie classes do not represent a
geographic area. but each includes
a subset or the districts In the U.S.
as a whole. We can, however, ask
how the average segregation in dis-
tricts of each sirc class has changed
over this period. The changes are
shown in Figure 3.

The differences between the dif.
ferent size classes are striking. Al-
though in 1968 the degree of segre-
gallon was not greatly different for
the different size classes, with the
smaller districts somewhat less
s.egregated than the larger ones. the
differences in change by size of dis-
tricts are dramatic. Segregation in
the largest districts, highest In
1968, showed only . very small
change, while the smaller districts,
already less segregated than the
larger ones, showed a very great re-
duction in segregation. In general,
the smaller the district, the greater

- the reduction in segregation. Thus
policies or reducing school segrega-
tion within districts were enor-
mously effective in small districts
(neglecting for the present the seg-
relating responses that show up in
total segregation), almost wholly
ineffective in the largest districts,
and somewhat effective in distrkts
from 25,000-100,000 in size.

However, these results somewhat
obscure the different processes
operating in different regions, for
during this period federal and court
policies were concentrated on the
South. Thus it is useful to examine
the changes in segregation in each
of the size classes in each or the
regions. To simplify exposition. we
will list, in Table S, the degree of
segregation in 1972 in each size
class in each region. This table can
be directly compared with Table 3,
which shows comparable figures for
1968.

Table 5 5hows that the major
changes have occurred in the two
regions which in 1968 stood out
from the others-the Southeast and
the West South Central. The result
is that in most size classes, the
Southeast is among the least segre-
gated regions, and the West South
Central is not distinguishable from
several Northern regions.

As -Table S in comparison with
Table 3 shows, there has been a
great reduction in segregation in
the largest districts in-one region
only, the Southeast. In 1968, its
segregation in the largest districts
was very high, along with those in
most other regions. But while
segregation in those regions has in-
creased (2 regions), remained the
same (I region), or slightly declined

8 F.A
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(3 egtions). segregation in this
region has declined sharply. from
.94 to .44. Thus the absence or re.
duction in the largest districts, as
shown in Figure 3. does not hold
uniformly across regions. It is true
for all regions except the Southeast,
%here it decreased along with ull
the other size classes in that region.
Even in that region, however, the
decrease in segregation in the
largest districts is less than in
smaller districts-or more gen-

rally, the smaller the district, the
greater the d-trease in segregation
-just as shown for the U.S. as a
whole in Figure 3.

The size f diadidsal
segres4et aesponse
to desetreg.rion

One of the most important ques-
tions in understanding the changes
in overall segregation in this coun-
try is the individual response, on
the part of whites, to changes in the

FIGURE 1. TOTAL SEGREGATION

racial composition or their chil-
dren's schools. The response takes
several forms: the one we can
identify with the present data is
leaving the district.. The various segregating responses
on the part of whites, such as
moving to a new district in which
there are fewer blacks or in which
the schools are more scgregated,
take place slowly. so that it is not
possible to determine the ultimate
magnitude of these responses. They
also occur difrerentially according
to affluence. Boston illustrates this
well. The middle class whites in the
Boston metropolitan area find it
easy to move to a predominantly
middle class, predominantly white
suburb, while the working class
whites cannot so easily afford to
move.

D eCpite the fact that we cannot
show the ultimate response of

whites to desegregation within their
district, we can show the response
over the period 1969-72 in certain
districts. The only statistics I can
report at present, since the analysis
of these data is still underway, con-
-erns the twenty largest central city
districts in the United States, and
the next .50 largest central city
districts.

First of all, it is clear that there is
a general movement of whites. cs.
specially middle class whites, to the
suburbs, a movement which pre-
dated school desegregation. Thus it
is necessary to ask whether there is
any movement due to school deseg.
relation in that district over-and
above the general movement. It is
also possible that the rate of white
movement out of a city depends on
the proportion or blacks in the city,
quite apart from desegregation-
that is, the higher the proportion of
blacks, the higher the proportion of
whites who will leave. Further, it is
possible that mere size itself in-
creases the proportion of whites
who will leave.

Consequently, rot the "20 largest
city districts,5; we can ask four
questions:

I. What is the expected propor-
tion of whites in the city who
would leave between 1970 and 72 if
there were rto black children in city
schools in 19709

,My.Auguat tars
9
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LWhat is the Inrerase in the CX-
pected proportion of whites in the
citY who would leave in 2 %-ears if
the cihy schools were 50% black in-
stead of 0%. in 1970?

3 What i" the increase in the el.
pected proportion of whites in the
city who would leave if integration
increased to the extent of an in.
crease in 51% of blacks in the aver-
age white child's school? (In only
one of these large cities. Atlanta.
was the decrease greater than 5% in
the period 1968-70. but in two
others. Memphis and Houston, it
was 4%.)

4. What greater proportion of
whites would be expected to leave if
a city were twice as large as
another"

Note that these questions are
free from the possible contamina-
tion of reverse effects because they
examine the decline in white popu.
lation in these cities in the two !
years 1970-72, as a function of the a
increase in proportion of black C
schoolmates of the average white in
the two preceding years. 1968-70.
and the proportion black in 1970.
The answers to these questions for
the V0 largest central city districts.
with the rates of movement for a 2
)ear period, are:9

I. Proportion of whites who
would leave in 2 years if there were
no blacks (1970) and no increase in
black schoolmates: 2%.

2. Additional proportion of
whites who would leave in 2 years if
there were W blacks (1970): 7%.

3. Additional proportion of
whites who would leave in 2 years if
increase in black schoolmates of the
average white were 5% in preceding
2 years: 10%.

4. For a city twice as large as
another, there are 1% fewer of
whites leavin.a

For a city 50% black in 1970.
with a 5% increase in black school-
mates of whites. the migration in 2
years is 19%. 2% + 7% + 10%.
Thus from these preliminary results
it appears that the impact of de-
scgregation, in these large cities, on
whites' moving out of the central
city is great. The governmental
actions; reducing segregation within
districts.'provokes-rather strong in-
dividual actions which partly offset
that effect. Furthermore, although

these data cannot show it. it is
likely that the white exodus con-
sists disproportionately of middle
class families, leaving the integra.
tion among blacks and working
class whites. Insofar as one in-
tended consequence of integration
is an increase in .achievement of
black children, the intent is largely
defeated.

It. Is still the case, in all*the
metr6politn, areas in which the
cental city's segregation decm

dramatically, that the overall
segregation decreased as well. I@
th; Atlanta SMSA. for example
where the largest proportion of
whites left, the seregation of the
district nevertheless went down
10%. from .85 to .75, alkhoub
nothing like the 37% in Atlanta it.
self, or the 23% average of the dis-
tricts In the metropolitu area. Yet
the overall se egation b wtat is
important Ii Its social. cons.
queaes, and a "sippag" from .3?

0ER

FIGURE 2. AVERAGE WITHIN-DISTRICT SEGREGATION
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or .23 ti".l0 is a considerable ce-
duction in the* effect of social
policy. This is particularly the case
since the initial desegregation was
of a form that is easier to achieve
than desegregation once there has
been residential movement which
physically separates whites' and
blacks.

We can ask the ume.questionu
about the next 50 largest central
city distrkt, a classification which
Includes most of the next 50 largest
.ciies is the U.S.

J .Aup t*?

I. What proportion of whites
would leave between 1970 and 72 if
there were no blacks? 4%. This is a
little larger than for the largest dis-
tricts, but still rather small..

. What additional proporion of
whites would leave if there were
50% blacks in the city in 1970? The
answer is 10%, a little larger than
the rate for the largest cities, but
very close to the large-city rate.

3. What additional proportion or
white would leave if there were an
increase in 196-70 of 5% blacks in

the average whites school?. The
answer is 1% fewer whites would
leave.a

4. What additional proportion of
whites would leave ir the city were
twice as large? The answer is 7%
more.

Thus the picture is considerably
different in these middle size cities
than in the largest ones. In both

-sets of cities, a high proportion
black in the city sharply increases
the idte of whites leaving. But in
the largest cities, the rate also in-
creases with an increase in integra-
tion over this period, while this is
not true in the middle size cities. In
the middle size cities, it is size itself
which shows a strong effect on the
rate or leaving. The -whites are
leaving much more rapidly 1rom
the larger districts than from the
smaller ones. This is shown also by
the overall lower rates of white
school population decline in these
cities compared with the largest
cities: 11.7% for the first 20 com-
pared to 8.S% for the next 50 in the
2-year period.
W hat does all' this suggest?

First, it is clear that whites
with children in public school are
leaving cities with high proportions
or blacks, and that this is true in
both large sand middle sized cities.
Second, it is clear that in the large
cities, they are fleeing integration as
well, at a fairly rapid rate. out
third, in the middle size cities, they
are not moving any faster from
rapidly integrating cities than from
others. they are simply moving
faster from larger cities.

This lasl result suggests that the
matter is certainly more complex
than merely whites fleeing school
integration. The flight from inte-
gration appears to be principally a
large-city phenomenon. This may.
be related to an oft-noted concern
of both black and white parents: a
concern that they have little control
over their schools and their chil-
dren's education. This concern is
most pronounced in the largest dis-
tricts, and increases if their children
attend schools at some distance
from home.

It must be emphasized that the
current analysis described is n
completed. In particular, a movi
intensive study of the reaction of

1 11
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whites in different sized districts is
necsmry in order to reach firmer
conclusions about 0hat are the
fAlors that affcct this rection.
Once those are clear. then there
may he some definite implications
rot policy changes in thFWay that
school integration takes place, in
large districts and small ones.

Conclusion

The processes of desegregation
and segregation that I have dis-
cvsed in this paper show the com-
plexity surrounding social policy.
In school desegregation, there has
been a surprising absence or interest
on the pate of those formulaling
-and impementini policy about the
overall ir.pact -as opposed to the
immediately observable eirect-of
that policy. The results of these
analyses show that the indirect con-
sequences are far from negligible.
and can sharply reduce or perhaps
even in the longer run reverse the
intended effect of the policy.

It may well be the case that in an
area attended so fully by conflict,
and in which there are no "policy-
makers," but only advocates and
opponents of ,change, nothing more
rational in she formulation of
policy can be expected. Yet it is
possible that analyses which show
indirect consequences of policies
can lead to strategies osnboth ad.
vocates" and opponents parts that
lead to outcomes either would
prefer to th6se we currently see.

Perhaps a broader conclusion
about policy may be stated from
these mults. The extremely strong
reactions of-individual whites in
moving their children out of large
districts engalted in rapid desire.
nation suggests that in the long-run
the policies that have been pur-
sued will defeat the purpose of in-
cmasinit overall contact among
rac In. schools. It i dear that%
for this purpoie to be achieved.
there should have been-far greater
attention to the reations of whites
with the economic means to move.
Yet the Istrment through which
M t desegregatios was acom-
plshed-e courts-muast be blind
In o rb Consideration. Other
brancie of overnme can initiate

pol;se such as desegregation in
wa)s that excite fewer fears among
middle class parent,, and thus gen-
erate less counteractibn. Thus a
major policy implication of this
analysis is that in an area such as
school desegregation, which has
important consequences for indi-
viduals and in which individuals
retain control of some actions that
can in the end defeat the policy. the
courts are probably the worst in-.
strument of social policy.

Yet this does not answer the cen-
tral questions, for the other Sen.-
cies of government, which can
initiate policies that excite fewer of
the fears that ultimately defeat the
policy, have often railed to initiate
them. It is clear that if school de-
segregation policies are not to
further separate blacks and whites
in American society, far greater
coordinated efforts on the part of
different branches and levels of
government are necessary than have
taken place until now.
Noe
aThe coemclk on which this estimate is
based is mu al istcally aificst t she 5%
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ABSTRACT

The earlier studies of the effect of desegregation on white flight

were in conflict, largely because of methodological differences in

study design and data analysis. The most recent studies have used more

comparable methodologies and tend to show that under certain conditions

desegregation does have a significant effect on white loss, although

there is still disagreement on the size and duration of the effect.

The present study offers a demographic projection method for

estimating the size and duration of the white phenomenon and applies the

method to school districts experiencing court-ordered mandatory desegre-

gation. In most cases the size of the effect is both large and long-

term, accounting for 30 to 60 percent of all white losses over extended
I

periods following desegregation. The white losses are such that, in i
many cases, the amount of desegregation -- defined as minority exposure A

to whites -- is declining, and for some districts has fallen below the

pre-desegregation level.

Court-ordered desegregation, coupled with normal demographic trends,

is producing increasing ethnic and racial isolation in many larger

school districts. If this trend is to be stopped or reversed other

remedies need to be considered. Given the strong public opposition to

mandtory busing as well as the current legal situation, the prospects

for metropolitan desegregation appear limited. On the other hand,

voluntary methods have worked well in some cases and may offer a more

viable alternative in larger cities.
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INTRODUCTION

Among the many debates that have raged over school busing, few

have engaged social scientists with more intensity than the "white

flight" debate. Although the white flight phenomenon has a long

history in both public and social science discussions, it did not

become a truly controversial issue in sociology until James Coleman's

vell-publicized work on the subject, in which he concluded that school

desegregation was a bignificant cause of declining white enrollments

in public schools (1975).

Shortly after Coleman's work appeared, three other major studies.

were published (or presented) which concluded, quite firmly, that

Coleman's analys;1s was defective and that school desegregation has

little or no effect on white flight. The first of these was a study

by Reynolds Farley (1975), the second a study by Christine Rossell

(1975), and the third a study by Thomas Pettigrew and Robert Green

(1976). This latter study relied heavily on the Farley and Rossell

data supolemented by some original analyses-.

What makes tfie white flight controversy especially intriguing is

that all four of these studies used substantially the same data base;

namely, the public school ethnic enrollment reports published since

1967 by the Office of Civil Rights (OCR) of HEW. While social scientists

frequently disagree about conclusions from data, one would not think

such disagreement could result from analyzing as simple and straight-

forward a data base as this one. Moreover, while most methodological

debates are esoteric and dull, this controversy has generated consider-

able heat both within and without the profession. Undoubtedly, one

of the reasons is that a great deal is at stake in this debate, with

major policy decisions hinging upon its outcome. A large number of

educational policy makers and social scientists have been supporters

of court-ordered desegregation as a means of attaining racial inte-

gration. If the white flight thesis is true, then court interventi

seeking to eliminate segregation may actually be expanding it. In this

event many judges.0educators, and social scientists will be in the
unfortunate position of promoting the very condition they seek to halt.
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All of these earlier studies were based upon enrollment data

through 1972 or 1973 at the latest, prior to implementation of many

no ern court-ordered desegregation cases (e.s., Denver and Boston).

After the initial furor, both Farley and Rossell added enrollment data

for subsequent years and refined their analysis techniques. As a re-

sult, they modified their original conclusions to some extent, finding

more evidence for white flight due to desegregation than they had pre-

viously (Farley, 1977; Rossell, 1977a). Interestingly, these newer

studies have not been well-publicized as yet. and many social scien-

tists are unaware that there is now less disagreement on the fact of

white flight. Disagreement still exists, however, over the size and

duration of the effect, and the conditions under which it occurs. I
- A-cordingly, given the importance of the issue for future policy

actions, another look at the white flight phenomenon seem Justified.
This paper reconsiders the white flight issue in several ways. First,

the works of Coleman, Farley, and Rossell are reviewed briefly. While
sow of their latest conclusions dif fer, due mainly to somewhat differ-
ent analysis strategies, points of agreement will be emphasized. It(s maintained that much of the remaining disagreement stem from a coa-
ma failure to use demographic method, to establish underlying popula-

tUon trends.
Second, results of a now white flight study will be presented.

The new study attempts to determine both the magnitude and the duration

of white flight effects by using demographic projection techniques for
the school-aged population. The method is applied to court-ordered
cases, which are judged most important for future policy decisions.thoughuh the courts have held that mandatory desegregation
or "busing' is wore effective than voluntary methods, this claim

mot be reevaluated In the' light of induced white losses and the resul-

tant possibility of resegregation. Changes in desegregation levels for

court-ordered cases will be asessed and compar6d to a voluntary plan
underway in San Diego.

Finally, implications for future school desegregation policies
will be discussed. The reasons for white flight must be understood in
order to impsrqve upon current policies. If white flight is caused by

prejudice and opposition to racially integrated schools, then mandatory

plans may continue to find support. On the other hand, If white flight
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Is caused by opposition to mandatory reassignments away from neighbor-
hood schools, voluntary plans may prove more successful than mandatory

plans for ntradistrict desegregation, at least for those districts not
yet under court orders. For court-ordered districts experiencing re-

segreeation, of course, metropolitan readies--mandatory or voluntary--may

be the only solution.

THE COLEMAN AND FARLEY STUDIES

Coleman and Farley used a similar conceptual approach to study

white flight, although their initial methods differed considerably.

Basically, their approach is to analyze the relationship between

changes in white enrollment and changes in a quantitative desegregation

index for the same puriod.
In Coleman's approach the dependent variable is annual change in

white enrollment Lv, from 1968 to 1973, while the independent variables

are changes In desegregation Ad,1 proportion black enrollment p., log of

district size n, a region duxy r (North versus South), and the extent

of desegregation within the SMA d*. Coleman then examines various

linear regression models of the form

Av - f(Ad, P39 n, r, do) (1)

applied to the largest 21 central city school districts and the next

46 largest. Hie also tested various interactions with Ad, including

.d X p1 , Ad X r, and Ad X do.
In Coleman's best model (with an K2of .60 for the 21 largest

districts and .40 for the next 46 districts) the strongest and sost

consistent coefficients occur for changes in desegregation, desegre-

gation within the SISA, and the interaction between desegregation
change and proportion black. If we interpret SMSA desegregation as a

surrogate for the existence of white suburbs, then Colevan's major

finding is that white loss is accelerated whenever deseutregation occurs

in' large, central c:ty school districts with a substantial proportion

1The desegregation measure used is a relative exposure Index 4
masures the average proportion of white students In sch sat
by. the average .- t -en"(C~leman, 1975). "
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of black enrollmnt, and this effect is enhanced whenever predominantly

white suburbs exist around the district. He did not find any evidence

for substantial long-term effects, although he admitted his analysis

was not adequate for this test. Also, he found the effect strong In

the South and much weaker in the North, but it must be emphasized that

his latest data was for 1973. prior to the start of large-scale

desegregation in larger northern cities.

Farley's first analysis (Farley I) was based on 125 school dis-

tricts for cities with over 100.000 population (excluding those

districts with less than three percent black). Like Coleman, he

examined the changes in white enrollment from 1967 to 1972, and related
it to change'in2)_

it t chngeIn (desegregation indei.)a different one than Coleman'va

But here the similarity ends.

Farley analyzed total change in white enrollment from 1967 to

1972 rather than year-to-year changes. Since Wolmsn found the largest

white losses occurred in the first year following a significant deseg-

regaion action, longer time-intervals might obscure the relationship.

More important, Farley did not experiment with more complex regression

models, and in particular he did not test for the cn 5 1 interactiM

between desegregation and proportion black. His main results showed

only the bivariate relationship between white loss and desegregation

change, separately for the North and the South; in a footnote he showed

a three-variable regression using desegregation change and proportion

black. Perhaps not surprisingly, then, he did not find evidence to

support Coleman's conclusion.

Farley's second analysis (Farley 11) was quite different (1977)'.

Basically the same set of school districts were used as in Farley I,

but enrollment data was added for 1973 and 1974. More crucial, how-

ever, he applied a regression model much like (1) to annual changes

In white enrollment. He also added several variables not used by

Coleman including year, a metropolitan district versus central city

district dummy variable (Coleman analyed only central city districts),

and average white enrollment change In the two years preceding daseg-

regation (69).

" 2 2The 4 :Exof dissiamlarity (Taueber and Taueber, 1965).



728

5

With these modifications, Farley I comes to conclusions not

unlike Coleman's. The highest() ratios were found for proportion

black, change In desegregation, the metro variable (such that metro

districts have less loss than central city districts), and the inter-

action terms Ad X PB' Ad X n, and Ad X A;. In other words, the effect

of desegregation on white lose will be strongest in larger central

city school districts that have a substantial proportion of blacks and

/'that show pre-existing white enrollment declines. Coleman found that,

I for a large central city, school dlstrict with white suburbs and 2__qr-

L cent. blac,. a hna~of 20 poits, in his desegregation 
index is"

associated with gap.additional white loss of 8 percent; Farley II finds

that, for a large central city district with 30-percent black enroll-

ment, the incremental white loss associated with a 20 point change inU
his desegregation index is 6 percent.

While it is encouraging that the Coleman and Farley II analyses

show a convergence in conclusions, there are still many Ana..U&

diff eultie and several unanswered questions. First, their common

conceptual approach makes the assumption that only the amount, and not

the type of desegregation makes a difference. If the reasons for white

flight Pre mandatory reassignment to non-neighborhood schools, rather

than integrated schools per se, then changes in a desegregation index

caused by voluntary transfers of minority students to predominantly

white schools might not cause white losses. Moreover, it is possible

that white flight will be diminished or non-existent whenever desegre X

nation - mandatory or voluntary -- is supported by the community .... I
rather than being imposed by a court upon a protesting community.

A second and possibly more serious problem is that no attempt is

made to model the basic demographic processes that are the primary

causes of white losses In the absence Qf desegregation; namely, white

out-migration to the suburbs and declining white birth rates. If

large-scale desegregation causes white loss, and If the mechanism
Involves conscious choices of white families, then It is possible that

some white losses--"anticipatory" white flight--might occur prior to the

onset of desegregation. Such a result would be missed in Coleman's model
and confounded with an independent variable in the Farley II model (aver-

age vhite loss for the previous two years).
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Finally, neither analysis deals adequately with the issue of

longer-term effects of desegregation, particularly for large scale

court-ordered plans. The main reason, of course, is that the earlier

works had data for only 1972 or 1973, and courts did not begin issuing

large-scale desegregation orders until 1970 or 1971. Even 1974 is too

early to determine long-term effects in the North, since many northern

desegregation orders were not implemented until 1973 or 1974. Clearly, 1,
the full policy implications of white flight cannot be evaluated with-

out knowing the longer-term effects of desegregation.

THE ROSSELL STUDIES
-The original Rossell study (Rossell I, 1975) took a different

conceptual approach for assessing the effects of desegregation on

white flight. Observing that Coleman's analysis could not separate

the effects of government-imposed desegregation from other types of
desegregation, including changes in natural residential patterns, she

adopted a quasi-experimental design. Her basic approach is to compare
pro-desegregation rates of white loss with post-desegregation losses

tfo-rschool districts that Implemented school desegregation plans, and

t- then compare shifts, if any, to a group of control districts. The

districts chosen for study comprised a non-random sample of 86 northern
school districts (a subset of the National Opinion Research Corporation's

Permanent Community Sample of 200 cities that were in the North and

had at least 3,000 black residents). The year of desegregation was

established by means of a mail questionnaire sent to school district

administrators.

While Rossell I had a distinct advantage over the Coleman and

Farley work by identifying government and court-ordered desegregation,

a number of analysis problems hampered this first study, leading to

the conclusion of no relationship between desegregation and white

flight. First, the dependent variable used was not change in white

enrollment but, rather, change in the percent white. This measure

confounds the possibly different movements of two independent pop4a-

tions, whites and blacks. For example, the percent white will decline

if black enrollment is Increasing while white enrollment Is stable.

S82-289 0-82-47
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_critical problem in Rossell's analysis, since the use of pre-desegrega-

tion enrollment trends assumes that no white loss is occurring due to

anticipatory effects or to the effects of less major desegregation

actions. If such effects occur, then the pre-desegregation trend being

used to compare against post-desegregation trends may be steeper than

they would have been with'no desegregation at all. Clearly, other

types of analysis must be adopted to Investigate this possibility.

There have been other white flight studies besides the ones

reviewed so far. For the most part, however, they provide little

additional information over and above the combined Coleman, Parley,

4pd Rossell findings. The Pettigrew and Green study (1976) does

present soma new analyses for the 21 largest cities, but their approach

is basically the same as Parley 1: they do not analyze year-to-year

changes; they do not include critical interaction term in their models

(especially Ad X pB); their data stops in 1973; and they do not

identify court-ordered desegregation. A study by Fitzgerald and Morgan
(1977) attempts to offer a broader model of white out-iigration from

larger cities (over 50,000) using such variables as crowded housing,
crime, and poverty. But these variables are not studied on a yearly
basis in association with desegregation changes, and no demographic
analysis is conducted to establish changes in white birth rates.

A NEW STUDY

Given the latest works of Parley and Rossell. there seems to be

substantial agreementon several critical points. F~~t the fact,
that white loss is associated with desegregation in some instances

is not in dispute. Sc d. it is a conditional relationship: it

occurs under som condition but not others. Th2ir& the effect Is
seen most clearly in the year that desegregantron aes place, which
in most cases is the first year of a plan's implementation except
when a plan is Implemented in several phases (as for Boston or
Oklahoma City).

Although there is variation in the nature of the conditions cited
by each investigatLon, some convergence is apparent when all three
studies are coqared. lrst, the effect appears tb depend upon a
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After a desegregation action, if black enrollment levels off and white

enrollment starts declining, the percent white will continue to drop,

thereby masking a significant shift-tn population movements. This

phenomenon has actually occurred in a number of desegregation cases,

Including Boston.

LUke Farley 1, Rossell I enrollment data stopped in 1972, and

no attempt was made to control for most of the significant factors

identified by Coleman as Intervening in the relationship between

desegregation and white losses, such as proportion black, existence

of white suburbs, and so forth. Finally, the effect of desegregation

was evaluated by fitting a regression line to pre-desegregation white

loss rates and-comparin8 this slope to a post-desegregation regression

slope. Since the year of desegregation is simply the year of the

most significant government action, the elope of the pre-desegregation

regression might be influenced by other desegregation events -- or

several events - prior to the year chosen. For example, the year

of desegregation chosen for San Francisco is 1971, when court-ordered

busing began, but a major school-board busing plan yas adopted in

1969 and implemented In 1970, during which time substantial white

losses occurred. As a -result San Francisco does not have significant

white flight in Rossell's studies.
Mossell It (1977) represents a major updating with more data and

more extensive analyses. She added southern school districts as well

as enrollment data through 1975. She also grouped the districts

according to type of desegregation plan (government-ordered or school

board-initiated), extent of desegregation, and region. In this new

analysis she finds more districts with significant white losses asso-

ciated with desegregation changes. The strongest effects are found
for those districts with court-ordered desegregation that have sub-

stantial portions of white students reassigned by the plan?

This improved analysis still has several difficulties. Districts

are not grouped adequately by size, by percent black enrollment and

by availability of white suburbs. Moreover, like Farley and Ooleman,

there is no demographic analysis against whica %!, establish white

loss rates in the absence of desegregation. Th/.s is an even more

3A more recent paper by Rossell was received too late for full con-
sideration here (Rossell, 1978). In brief, multiple regressions show
that first-year losses are most strongly related to percent black, percent
whites reassigned, their interaction, and district/SMSA segregation ratio.
No long-term effects are found.
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substantial proportion of black (or minority) students, perhaps on

the orderof 20 to 25 percent. Second, the effect appears strongest
for central city districts surroun-ed by accessible white suburbs
(e.g.. Boston) and weakest for large metropolitan school districts

surrounded by minimally developed rural areas (e.g., Charlotte, N.C.).

Finally, the effect appears strongest when there is a significant

shift In the racial balance of schools, and especially when white

students are included in the shift. In the Coleman and Farley studies
this shows up as a desegregation index change of 20 points or so,

while in the Rossell study this corresponds to reassignment of at
least 20 percent or so of black students or at least 5. percent or so
of the white students.

In the vast majority of cases, however, shifts on this order of

magnitude rarely occur outside of court-ordered desegregation plans.

In Coleman's list of the 70 largest central city districts, 16 showed

an annual change of 20 percentage pointa~r more on his desegregation
index, and only one was not involved in a court-ordered desegregation

case (Wichita, Kansas, which was involved In a HEW mandate). Of the-
86 Rossell It school districts, 22 showed a change in the index of

dissimilarity of 20 points or more, but only 6 were not brought about
by court order (Wichita and Tyler and Amarillo, Texas, which were
involved in HEW mandates; and Berkeley and Riverside, California, and

Ann Arbor, Michigan, which had school-board initiated plans). Perhaps
more important, of the 16 Rossell II districts that showed at least -

5 percent of white students reassigned -- which may offer the greatest

potential for white flight - only Berkeley was not by court order.
1 It seems fairly clear, then, that while changes in desegregation

indices are the empirical correlates of white losses, large changes

are generally brought about only through court-orders.

Given this state of knowledge, the new study was designed

to focus specifically on court-ordered desegregation cases in which

mandatory reassignment (as opposed to voluntary transferring) takes

4The percentage of -tudents reassigned is actually based on those
students who show up at schools to which they are reassigned. Thus
when white flight occurs, the percent of white students actually re-
assigned Is probably considerably higher.
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place. Furthermore, the emphasis of the study is on certain questions

not adequately answered by the existing research; namely, the magnitude

and duration of the effect of court-ordered mandatory desegregation.

In order to answer these questions with greater precision, we have

employed demographic techniques to project school enrollments in the

absence of desegregation.

Me thods

The potential universe for the study consisted of all school
districts undergoing court-ordered mandatory desegregation (COMD)_LbY
which is meant a desegregation pi-J .ov.na mandatory reassg -
of students arising from a-cour t order. Mandatory reassgnment plans
not due to court order and court-ordered voluntary plans will not be
analyzed in detail. -(This s not a serious restriction since there are
relatively few such cases.) Given the Coleman and Farley findings,
the universe was further restricted to school districts enrolling over
20,000 students and having at least 10 percent minority enrollment in
1968, which is prior to the start of COND cases. 6

Searches of published studies, legal references, and telephone
interviews with school district officials yielded 54 school districts
iteeting the selection criteria. Excluded from the present study are
Stockton, California, Dayton, Ohio, Milwaukee, Wisconsin, and Omaha,
Nebraska whose court-ordered plans did not begin until 1976, and
Charleston, South Carolina, for which complete data could not be ob-
tained,

In addition to the OCR enrollment_.data, extensive telephone inter-
views were conducted with school district officials to determine
critical dates of court orders and plan implementation; characteristics
of plans, including number of schools affected by pairing, clustering,
or other reassignment mechanisms; and the existence and accessibility
of developed suburbs. Written court orders and plans were obtained
wherever possible, and additional information about suburbs was
obtained by examining maps and OCR enrollment data for surrounding
school districts. Two different types of analyses have been conducted
with the data.

5 Rossell lists 8 board-initiated, city-wide, mandatory plans all
but one of which (Berkeley) had no white reassignment; none but Berkeley
had significantly accelerated white losses. The author knows of only
two court-ordered voluntary plans meeting the inclusion criteria after
1971: Dayton, Ohio, which was recently-ordered to implement a mandatory
plan in 1976, and San Diego which started a court-ordered voluntary plan
in 1977.

!6 Hst COMD cases occurred after the Swan v. Board of Education
! (40i VJS. 1), decided in 1971.
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Analysis . Again, one difficulty, of the Coleman, Farley, and
Rossell analyses is the presumption that white flight will occur only
in the year when there is a change in a desegregation index or during
the years following the largest desegregation action. But if the white
flight phenomenon is real, it is reasonable to expect that some "antici-
patory" flight will take place when the community becomes aware that
mandatory desegregation is about to take place. This night occur after
a court order but prior to Implementation, while appeals are being ex-
hausted, as in cafes like Denver and Detroit. It also could occur during
an intense comunity controversy when a lawsuit is bought but before a
court order is issued, as in cases like Boston, Pasadena, and Pontiac.
Such possibilities cannot be investigated with the methods used in these
other studies.

In an attempt to solve this problem, the first analysis was a
modified quasi-experimental design with pre- and post-deaegregation
enrollment changes compared to a 6ontrol groui (Armor, 1976). The
major differences between this analysis and Rolsell's are (a) following-
the Coleman and Farley It findings, districts are grouped according to
proportion of minority enrollment and the availability of suburbs-an-d
(b) pre-desegregatLon enrollment changes are measured prior to any
significant court orders or partial implementations. A revised sunmry
of this analysis, which encompasses all 54,districts, will be presented.

This first attempt to establish a loss rate prior to the first
significant court order was not wholly satisfactory . First, In. some
cases the time of the court order and the time of the actual start Of
busing are separated by several years, raising the possibility that demo-
graphic changes alone - such as declining births -- might explain some

-of the difference In loss rates. That is, post-desegregation loss rates
might have been higher than pre-desegregation loss rates even If the
court case had not occurred. The second problem is that many desegrega-
tion cases are long and complex, with many orders and controversies cov-
ering an extended period of years. Locating a single year to divide the
pre- and post-desegregation period is liable to generate much argument
and disagreement.

Analysis I. A more adequate solution for these problems required
some sort of demographic method similar to those used by many school
districts to project future school enrollments. The unique advantage of
projecting a school age population is that at any one point in time the
(cohorts)who will be entering school during the next-five years actually
exist in the population at large (i.e., children born In the previous
five years). Thus birth data, adjusted for net migration rates, permit

V projection of a future school population five years from any given year.
This In turn offers a test for both anticipatory and long-term white
flight.

The demographic projection method used here relies on birth daka
frou 1950 to 1972 and census data for 1950, 1960, and 1970. Persons
born from 1950 to 1962 represent the potential school age population
in 1967, with mOst 12th graders having been born in 1950 and most
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kindergarteners in 1962. If all births survive and there is no net mi-
gration, then the sum of births from 1950 to 1962 would be the projected
school age population for 1967. The projected population for 1968
would be obtained by subtracting the graduating seniors (1950 cohort)
and adding the incoming kindergarten (1963 cohort), and so forth for
succeeding years, with 1972 births being used to project the 1977 pop-
ulation. Thus year-to-year changes in the potential population can be
calculated and projected for 1968 to 1977 using birth data that is at
least five years prior to any given year. 'The crucial advantage of
this approach for school desegregation cases is that a given event,
such as filing a lawsuit or a court order, cannot affect birth rates
that preceded it by several years. This is especially useful for
-extended litigation cases, where an initial order might occur in 1971
but not be implemented until 1974. Projecting the potential change
between 1971 and 1974 depends upon 1969 births at the latest, two
years prior to the court order.

Of course, not all births survive, and net migration can occur
which reduces (or increases) a potential cohort by the time it reaches
any given grade level. Hence birth rates must be adjusted to reflect

((both survival and net out-migration. This can be done using 1950 to
1970 census data to establish cohort retention rates.) For a number of
reasons, including statistical reliability and coverage, the 0-4 cohort
is used for estimating migration. The 1950 to 1960 retention rate is
simply the ratio of white children aged 10 to 14 in 1960 to white chil-
dren under 5 in 1950. Since this ratio is actually a 10-year rate, we
can convert it to an 11-year rate by using an exponential law; for a
given birth cohort this gives us the retention rate when that cohort
reaches sixth grade, which is midway in the school career. Rates would
of course be lower in earlier grades and higher in later grades, but
we assume that the midpoint is very close to the average. For instance,
if the 11-year retention rate is .70, then 1950 births can be reduced
by .70 to estimate that proportion who would be in the school popula-
tion 11 years later. A similar rate can be calculated for 1960 to
1970; in most cases it is lower than the 1950-1960 rate reflecting
the fact that net out-migration for whites is higher in the 1960's
than in the 1950's. This rate is applied to births in 1960.
Since annual census data is not available, our method interpolates re-
tention rates between 1950 to 1960, assuming that the annual change
occurs in equal increments. Given the relatively steady growths/
declines in-most school populations, once birth cohort changes are
taken into account, this is not an unreasonable assumption for our
purposes.

The critical, question is how to adjust 1960's births for net
migration during the 1970's; this requires a retention rate for 1970
to 1980. We have used two approaches: Method A assumes that net
white out-migration is the same in the 1970'. as in the 1960's; and

ethod.B assumes that whatever change occurs between 1950-1960 and
1960-1970 (which is nearly always a decrease) also occurs between
1960-1970 and 1970-1980. Hence if the retention rate drops from .7 to
.6, the estimated 1970-1980 retention rate under Method B would be .5.
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An important feature of the demographic method is that its valid-
ity can be tested by examining projected and actual loss in years prior
to a desegregation controversy. In applying the method to numerous

rfc1ties it our sample, Method A usually produces a better fit to enroll-
uent losses prior to desegregation events, particularly when a signifi-
cat desegregation event occurred by 1970. Method B may overstated
ut-migration in the 1970's, particularly since out-migration did noq

get underway In most cities until the late 1950's. Also, if desegre4
nation actually began in 1970 and some white flight has occurred, the
1970 census will reflect accelerated out-migration. Accordingly, the
projections in this report are based on the method that gives a better
fit to actual losses prior to the start of any-significant court action.

For the purpose of comparing projected and actual school enroll-
ments, annual rates of change are used rather than absolute numbers.
The reason is that even correcting for net out-migration, projected
school populations usually differ from the actual school enrollments'
because (1) not all 5 year olds go to kindergarten, (2) some students
drop out before age 17, (3) some children attend private schools and
(4) in a few cases school districts are slightly larger (or smaller)
than civil divisions used for birth and census counts. Thus the pro-
jected school enrollment starts with the actual school enrollment as
of a certain year (usually 1967 or 1968) and is reduced by the rates
of change derived from the projected school-age population.

To put all this more formally, the 10-year retention rate for
year i, RIs8 found by

.a 10O-14- <5

"%

N10 -14 IN <5 (2)Pio0 = 70 "60 )

I -0 = 60 (Method A)

Ro- Ro-(o-R6o) (Method B)

The 11-year rate R is found by applying the compound interest law to
R to obtain a yearly rate, and then converting this back to an 11-
yar rate; thus . .41/10

a (R 1)(3)
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Rates for intermediate years are found by interpolation (and for 1971
and 1972 by extrapolation of the 1960-1970 trend). Then the initial
projected white population In 1967 is given by

62
W6 7 =1 = 5 0 ( i (4)

where B are white births in year i. -To get the projected population
in 1968 we subtract R50B50 (1967 graduates) and add R6 3B6 3 (1968 kinder-

garten) to W6 7 , and similarly for successive years. The projected

loss rates are then 1 - W t + 1/Wt, and these are applied to the 1967

or 1968 actual school enrollment to obtain the projected enrollments. 7

In most cases the projection method is fairly close to a linear
projection of pre-desegregation losses, provided that no years with
significant desegregation activity are included, although generally
the demographic method yields somewhat steeper rates of loss. The
reason Is that the declining birth rates in the sixties are coupled
with very high birth rates in the fifties. It can be shown that
linear increases in births coupled with subsequent linear decreases
in births can combine to yield non-linear increases and decreases in
school age populations.

Other refinement is required for certain districts. White
birth data includes Mexican-American births, and in western school
districts where this population is substantial white births must be
reduced accordingly. This is accomplished by using school ethnic en-
rollments to project relative proportions of Mexican and Anglo back to
1960 and 1950 and applying an estimated Anglo fraction to the white
birth rate.

It is emphasized that the method used here does no. attempt to
model the out-migration process itself, but rather takes out-migration
as a given and (by our model) assumes that those forces operating to
cause (or accelerate) out-migration between the fifties and sixties
operate to cause-it (or increase it) In 1970's. The central question
in our approach is not whether court-ordered desegregation causes white
loss, but rather whether desegregation causes an increase in white f
loss rates over and above what would have happened without it, assuming
-- conservatively -- that out-migration would continue in the 

1970's..

It Is possible that changes in other unmeasured events in the 1970's
including crime, higher taxes, and other urban problems might have
accelerated white loss rates in these cities, but the out-migration
rate used for the 1970's, basec.on known trends, probably incorporates
most of their effects.

7  dpR~aw data and calculations are provided in the Appendix.
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A final point on methods deserves comment. Although we are using
the term "white flight;" in keeping wit'h customary usage among researchers
in this field, it must be emphasized that we are not studying only
residential relocation. As applied to the school desegregation field,
white flight means white losses in school enrollments in excess of what
would have been observed without desegregation. Given this meaning,
there are three major processes which can 3ive rise to white flight
from public schools: (9 residential relocation outside the district;

transfer of children from public to private schools; and O) failure
of new area residents to replace regular outmigrants who are having
the area for reasons unrelated to desegregation. The third source Is
frequently overlooked. Although our methods do not enable systemmatic
apportionment of white flight according to these three sources, special
data from one school district will enable a preliminary look at
this issue.

Results
Analysis 1. One can get a broad picture of the white flight phenomenon

through the crude "quasi-experimental" analysis applied to all 54 districts.

First, the districts are grouped according to characteristics already

known to be related to white losses; namely, the proportion of minority

students, the availability of suburbs, and regionn 8 To determizte whether

white flight exists, post-desegregation loss rates are compared to pre-
desegregation loss rates ahd to analogous loss rates for a control group.

A summary of this analysis is shown in Table 1. It is readily

apparent that, If there is a white flight effect, it appears most

prominent among school districts that have over 20 percent minority and
accessible suburbs. In these cases the northern post-desegregation whitel$

loss rate is three times the pre-rate, and double the rate in the control

districts for the first two years after the start of desegregation.

Moreover, the loss rates remain high, compared to both the pre-rate

and the control district rate, 3 and 4 years after desegregation.
No appreciable difference is found for northern and southern districts

within this category; this differs from' Coleman's results, which

showed a stronger effect for southern districts. However, Coleman's

data stopped prior to the start of court-ordered desegregation in

many northern cities.

8Size of district is controlled by confining the analysis to districts
'with over 20,000 enrollment. The amount of desegregation is not controlled,
but since all are court-ordered plans the amount of mandatory reassignment
is substantial In all but a few cases.
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Table 1
ANNUAL ENROLLMENT CHANGES BEFORE AND AFTER

COURT-ORDERED MANDATORY DESEGREGATION

Average Annual Percentage Change
T'pe of Two years Two years 3-4 years Number of

District Pre-Order Post-Start Post-Start Districts

Over 202 .Minority,
Suburbs

northern Whitea -3.6 -11.5 -8.4 (9)
Southern White -3.2 -11.6 -8.8 (16)
Minority +3.6 - 0.6 +0.8 (25)

Over 202 minority ,

No Suburbs
White -0.8 -6.0 -1.9 (15)
Minority +1.7 +0.4 +0.4 (15)

10-20% Minorityd
White +1.0 -2.3 -2.5 (5)
Minority +1.4 +2.0 +2.2 (5)

Florida Districts
White +2.4 +0.6 +1.6 (9)

lossell Non-desegregation
Districtst

-White North -2.7 -5.0 -5.0 (18)

aSee Table 2 for district.

bDallas, Houston, Ft. Worth, Texas; Atlanta, Georgia; Oklahoma

City; Birmingham, Alabama; Little Rock, Arkansas; Memphis, Nashville,
and Chattanooga, Tennessee; Norfolk, Richmond, and Roanoke, Virginia;
Greensboro and Raleigh, North Carolina; Jackson, Mississippi.

cMoblle and ,Montgomery Counties, Alabama; Bibb, Chatham, Huscogee,
and Richmond Counties, Georgia; Louisville-Jefferson County, Kentucky;
Baton Rouge, Shreveport, Louisiana; Winston-Salem, Charlotte, North
Carolina; Greenville, South Carolina (data for Charleston Incomplete);
Austin, Texas; Portsmouth, Newport News, Virginia.

dMinneapolis; Las Vegas; Tulsa; Lexington, Kentucky; Fulton
County, Georgia.

*All are counties; Palm Beach, St. Petersburg, Pensacola, Daytona,-
Gainesville, Ft. Lauderdale, Hiama, Jacksonville, Tampa are the main
cities in their respective- county school districts.

fRossel1 northern "control" atid "token plan" districts which reas-
signed no whit@ten ts and less than three percent black students and
which had totil enrollments over 20,000 with 20-60 percent minority in
1968. Pre-order is the average annual loss rates for 1969 and 1970
(prior to the start of most court-ordered mandatory desegregation); 1-2
years post-start is average loss for 1972 and 1973; 3-4 years post-
start in average loss for 1974 and 1975. See Appendix for list of
districts.
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Districts that have substantial minority enrollments but less (or

no) access to suburbs, all of which are southern county-wide school

districts, also appear to show an effect, but it is smaller in absolute

terms and drops off rapidly in the 3rd and 4th years. Actually, the

rate of acceleration of white loss (from -0.8 to -6.0) Is greater than

for the districts with suburbs, due mainly to the existence of several

districts which were growing prior to the court order (e.g., Charlotte,

North Carolina and Newport News, Virginia) and vhich stopped growing

after desegregation. This raises the possibility that som white |

flight effects are manifested by the slowing down of white growth

rather than the acceleration of white decline. In any event, from ti

point of view of providing desegregated education such an effect has

less policy relevance, since a relatively stable white population Is

all that is needed to maintain racially balanced schools.

School districts with 10 to 20 percent minority have no significant

white losses associated with COD. The underlying reason undoubtedly

has to do with the fact that relatively little reassignment of students -

especially white students - is necessary In such cases, thereby

minimizing the opposition by white parents. For example, before Minneapolis

desegregated in 1973 no school was predominantly minority, and according

to Rossell, only 7 percent of black students and I percent of white

students had to be reassigned to accomplish desegregation.

Finally, I have grouped the Florida districts together because they

represent a distinctly different situation. All Florida districts weru

desegregated by a state court order between 1969 and 1971, and all are

very large county-wide school districts. Thus the white flight phenom-

anon can occur in Florida only if whites leave (or do not move into)

the state or if they enroll in private schools. This apparently has not

happened to any great extent, and therefore the Florida group represents

the only group where a majority of the school districts are still shoving

white enrollment gains well into the 1970's. These districts clearly

show that the white flight phenomenon Is conditional, with crucial

dependence upon the environment surrounding the desegregating district.
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In summary, the quasi-experimental analysis shows that the most

serious white flight effects may occur in districts having substantial

proportions of minorities, which require more extensive mandatory

reassignment to accomplish desegregation, and in central-city districts

with available suburbs, which offer the opportunity for convenient resi-

dential relocation. Districts with substantial minority populations but

without developed suburbs -- all of which are county-wide or "metropolitan"

districts -- may have less white flight due to the inconvenience of re-

iocation. The fact that there is some apparent white flight in these disz

tricts, especially in the first year or two, raises the possibility that

private school transfers may well comprise a significant portion of

white losses In metropolitan desegregation cases.

Analysis 11: Demographic method. While the quasi-experimental

method is suggestive, it is not definitive. The pre-court order loss

rates may be affected by anticipatory white flight, leading to an
underestimate of the true magnitude Qf the effect. Conversely,

demographic trends may be such that loss rates in the desegregating

districts would be increasing even in the absence of desegregation;

if so, the pre-post comparison would overstate the size of the effects,

especially the long-term effects.

The demographic analysis can help alleviate these problems. We

have applied demographic projections to those districts in the first

group in Table 1, which are the most'likely candidates for white flight.

These districts include all of the important busing cases in larger
cities, including Dallas, Memphis, Denver, Boston, and San Francisco.

I'The critical questions at issue here are the magnitude and duration
of the effect, given a demographic projection of what school enroll-

ments would have been without the desegregation activity.

The average actual and projected white loss rates are shown for

the nine northern districts in Figure 1. Prior to the filing of law-

suits in these districts, the average projected loss rate is nearly

identical to the actual loss rate. But after the lawsuits were filed f
prior to the start of desegregation, the actual loss rates are over

one and one-half the projected loss rates, thereby offering evidence (J
that anticipatory effects do occur.
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The most substantial acceleration of white loss for these districts

ccurred in the first year of desegregation Implementation, when the

' actual rate is nearly four times the projected rate. The actual rat"

of loss drop somewhat after the first year, but they remain between

1-1/2 to 2-1/2 times greater than projected loss rates up to four years

after the start of busing. It would appear, then, that the magni-

tude and duration of the effect of court-ordered desegregation may have

been underestimated by previous studies.

In order to demonstrate the impact of these accelerated loss rates,

it might be helpful to give a hypothetical example. Consider a school

district with 50,000 white students prior to the lawsuit, and assume that

the loss rates in Figure 1 apply to six consecutive years following the

filing year. At the end of the six-year period the projected white loss

would be about 10,000 students, while the actual white loss would be about

~' 20,000. Therefore,-the average long-term effect of the court intervention

Is to double the number of white students lost, over and above the losses

due to demographic factors alone.

It is important to note that the projected loss rates do in fact

rise in these districts, on the average, from 2.5 to 4.2 percent over

the six to seven-years spanning their desegregation periods. This

reflects a combination of long-term declines in births and continuing

white out-migration during the 1970's. Thus a comparison of post- to

pre-desegregation loss rates will probably overstate white flight

effects, especially over the long run. However, neither the magnitude

nor the pattern of these moderate demographic changes can begin to

explain the dramatic increase in white loss rates during a desegregation

controversy and after its implementation.

Another way to test the validity of these demgraphic projections

is to compare them to other similar districts not experiencing desegre-

gation. Figure 2 shows the projected rates for the northern desegrega-

tion cases compared to the actual loss rates of the 18 school districts



FIRE 1. ACTUAL AND PROJECTED WHITE Ui RATES FOX NORTHERN
FW(RCTRS WITH COURT4)RCERED MANADTORY DIEGREGATIC

-13 -1. ,

-12L
-102

ANNIUALWHITE LOS RATES

RATE -

PERCENT)

-4
-- 47

--14

- 6 PROJECTED WHITE
LOSS RATES WITHOUT
DESEGREGATION-4 -4.1 0

-4.-3,6 -4

-3.1

YEAR YEAR YEAR lot iw 4gb
BEFORE BEFORE BEFORESUIT COURT START OF YEAR OF DISEGRGATON
FILED ORDER DESEGREGATION

I



POU 2- DliOGRAPIhIC PROW1IO FOR NORWHRN OIGI T AON
DIlMTRCTS COVARED T0 RSELL NORTHERN CONTROL GROW

LOSS TO HY po fSICAL
POPM.ATION OF ft=

*I

WHITE
ENOLLMENT

32, =

-3
ANNUAL WHITE

LOW RATE
VERCEn) -2

-3.5

-3.2
0~~

-.2A

DEll M MRAPHFIWCWOEWE
RATrS FOR NORTHERN
DEUGGATION DI~TRICTsb

1170 "1371 Ion .-173

SOMI MM~SAVMGs SETWEE AND OOP,-;RoMWTMINT.
AND OVER 2A" IMfOLLMT W MM.

hbjgxCu~pgyajgon=ououen.

-6

-s

I I I

174 1975

f

I
! I| ! !



745

22

from Rossell's northern non-desearegation group matched In se and
percent minority. 9 The fit Is fairly good, although the control
districts show somewhat more variable! y with a decrease in lose rates
followed by a steeper increase from 1971 to 1973 than the projected
rates. However, the total losses explained by these two sets of rates,
shown in the upper portion of Figure 2 for a hypothetical population,
are nearly exact. Therefore, we conclude that the demographic
projection method being used here yields realistic loss rates when
compared to similt non-desegregating districts.

It might be worthwhile to examine the detailed results for one
of these districts. Figure 3 shows the projectsd and actual white
enrollment in Boston, ihich has been one of the most celebrated court-
ordered cases. First of all, It Is observed that. the projected and
actual loss rates for Boston are very close for the five-year period
between 1967 and 1972. This Is evidence that, for Boston, a projection
method based on birth rates and net out-migration (1 Is .67 for the
fiftes and the sixties) cam account virtually for all of the %hite losses(during this period. But In 1973, after a lawsuit was filed ad after
considerable controversy over'actlons by the State Board of Education,
the actual loss rate is -6.6 compared to a projected rate of -3.8.
While this is not a large difference, It does reflect some anticipatory
behavior; any linear projection that Includes the 1973 white enrollment
for the preo-desegregation trend (such as Rossell's) would clearly
overestimate the white losses in the absence of desegregation. The
Boston plan was implemented in two phases, with Phase It Involving
more students than Phase 1. When Phase I was implemented in 1974,
the actual loss rate was nearly four time the projected rate; when
Phase It was implemented In 1975, the actual rate of loss jued to
over five times the projected rate. In the thLrdyear of implementa-
-ion the loss rate was 10 percent, %lhich is still more than mice
the projected rate.

vPrince Georges County Is excluded from thi desegregating districts
because none of lossell's districts had coqarable growth rates during
the late 1960's. It should also be noted that some of Roseselles districts,
Including Grand Rpids, Cleveland, Cincinnati, and Omaha were Involved
in court actions In the early 1970'., so that anticipatory"hite flight
might be a partial cause of the rise from 1971 to 1973. ft fact, it is
hard to find ay large school district with a substantial dLnority
enrollment that has not been Involved CA som type of desegregation lamsuit.

- as-M 0-82-48
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Before the desegregation action in Boston (1972) there were

57,000 white students,, but by 1977 there were oqly 29,000. Of this

total decline of 28,000, about 16,000 (or three-fifths) is attributable

to desegregation activities. As a direct result of court-ordered busing,

Boston became a majority black school district in 1975. It is interest-
Ing to note, also, that minority enrollment stopped growing rather
suddenly in 1975; while not shown on the graph, projected black enroll-

ment should have continued to grow slightly during thlp period._ ThisI suggests that black flight - which has not been studied -- may also be
a phenomenon in court-ordered desegregation, although its magnitude

is very small compared to white flight.

Southern Districts. The demographic projection method has also
been applied to southern districts with over 20 percent minority and

available suburbs. The results aire quite similar to those for the
north, although the average effects are somewhat larger.

Figure 4 summarizes the actual and projected loss rates for 14

southern districts. Since nearly all these districts began desegrega-

tion in 1970 or 1971, the before-desegregation rates are given by

year, with those districts which began desegregation in 1970 excluded
from the 1970 averages. Interestingly, anticipatory effects seem
weaker in the south; this may be due in part to the fact that these
were the earliest cases, when the concept of mandatory busing was in

its infancy; persons may have been less aware of what to expect.

j The effects after busing started, however, are stronger than in
the north, with the actual loss rates rising to over five times the
projected rate in the first year of busing. In the second to fifth
years of busing the actual rate ranges from two to three times the
projected rate. The elevation of the actual loss rate in the fourth year
of desegregation is caused by major second-stage desegregation

actions in three cities (Atlanta, Chattanooga, and Oklahoma City) which
occurred coincidentally at this time.

lORichmond and Norfolk. Virginia could not be analyzed due to
amnexations which could not be disentangled from enrollment changes.
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It is noteworthy that, like the north, the projected loss rates

do rise from the pre- to post-desegregation periods. The rates of

white loss for the south are, however, smaller than for the north.

This reflects the fact that most of these districts were gaining in

school-age population in the 1950's, and out-migration levels in the

1960's were lower than in most northern cities.
District Variations. The previous discussion has presented average

white fliSht offe ts for groups of mhool districts. The extent of
variation in effects from one district to another can be examined in

Table 2, which provides the actual and projected rates of white lose

for each of the northern court-ordered cases.
First, it is noted that in the years prior to filing of lawsuits,

all but two cases (San Francisco and Prince George County) have pro-
jected rates of changes that closely match the actual rate, thereby
giving substantial evidence for the validity of the demographic tech-
nique being used here. San Francisco's projected losses exceed the
actual, leading to the possibility that white flight in San Francisco
is underestimated by the method. This is balanced to some extent by

a .possible overestimate in white flight for Prince Georges County,
whose projected gain exceeds the actual gain prior to the lawsuit. As
a conservative test of white flight effects, the last row in Table 2
shows average loss rates excluding Prince Georges County; the results
are not substantially different.

Second, during the first year of desegregation all but one district-

Springfield, Mass.-- show a white loss rate at least two and one-half..
times the projected rate, and five show accelerated losses on the order
of 3 to 5 tines the projected rates. In other words, the first year
effects are both massive and consistent. Moreover,, with the s
-exception, the long-ter effects are also consistent, with actual 4th
year losses ranging from 1-1/2 to 2 times the projected rates.

The sole exception to these strong white flight effects requires
some explanation. One reason may be that in 1974 Springfield desegre-

.gated only five predominantly black elemntary schools (out of 35) under
,court order, with a corresponding small involvement of the white student
population. The secondary schools were already desegregated by 1970,



Table 2
ACTUAL AND PROJECTED WHITE LOSS RATES IN MORI3M8 S0OOL DISTRICTS

WID ouir-oUEuD AmnDA1Ou DESEGREGATION5

Years Year Year Year Year
Before before before Before of Years after Strttentio
Suit Suit Order Start Start 1st 2nd 3rd 4th Rate (R70)

Boston Actual -4.2 -3.3 -6.6 - !74 -14.9 -20.0 -11.3 - 9.8 .644
Proj. -3.2 -3.4 -3.7 - - 4.1 - 3.8 - 4.8 - 5.9

Denver Actual -1.1 -1.4 -2.3 -6.6 1974 -13.2 - 8.6 - 7.7 - 7.9 .636
Proj. - -1.4 -2.0 -3.6 - 3.4 - 3.5 - 4.3 - 5.2

Pasadena Actual -4.3 -5.2 -6.0 - 1970 -12.4 -11.5 -11.4 - 9.1 .638
Proj. - -4.4 -4.7 - - 5.1 - 5.4 - 5.4 -. 5.0

Pontiac. Actual 0.0 -1.4 + .4 -5.9 1971 -18.0 - 2.6 - 4.4 - 4.6 .644
Proj. - -2.1 -2.2 -2.0 - 2.3 - 2.7 - 2.6 -2.8

Springfield, leas. Actual -4.7 -4.2 -4.2 -6.8 1974 !- 6.6 - 3.4 - 3.9 - 5.0 .723
Proj. -3.0 -3.8 -4.4 -4.5 - 4.9 - 4.1 - 4.5' - 4.7

Indianapolis€ Actual + .6 -2.0 -3.5 -6.7 1973 - 9.8 - 6.1 - 5.3 4.6 -
Proj. - . - -2.8 - 2.9 - 3.0 - 3.1 - 3.2

San Francisco Actual - 8d 3 5d - -7.4 1971 -17.6 - 9.0 -12.9 -11.1 .478
Proj. - -5.4 q- -6.0 - 6.5 - 6.3 - 6.0 - 5.9

Detroit Actual -4.3 -6.1 -7.0 -9.5 1975- -16.2 -21.5 -18.8 .591
Proj. -4.5 -4.8 -5.1 -6.5 766 - 6.0 - 6.3 - 6.8

Prtuce Georges Co. Actual +2.2 0 -3.3 -3.7 1973 - 9.4 - 5.9 - 6.51 - 8.2 1.00
(Washington, D.C. Proj. +5.8 44.0 +4.0 +3.8 + 2.7 + 2.0 + .31 - .8
Suburb)f

AVER= WHITE LOSS Actual -1.8 -3.0 -4.1 -6.7 -13.1 - 9.8 - 9.1 - 7.5

RATE Proj. -1.2 -2.5 -2.6 -3.1 - 3.6 - 3.7 - 4.2 - 4.2

WHITE LOSS RATE, Actual -2.4 -3.4 -4.2 -7.2 -13.6 -10.3 - 9 - 7.4
EXCLUDING PRINCE Proj. -3.6 -3.6 -3.6 -4.2. - 4.4 - 4.4 - 4: - 4.7
GEORGES
'All northern districts with enrollments over 20,000 and over 201 minority prior to desegreagion that implemted court-

ordered mandatory dsegxregatlon by 1975. See Appendix for raw data and calculations.
bbstimated 11-year net migration rate during the 1970's. aBsAg 1tan In January, 1976.

CBirth data not available; linear projection of 1967-1970 enrollment used. fThree years before suit actual rate of gain
years before board order of iundatory busing (1967 and 1968). is +5.2 and projected rate is 46.0.

5

i
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largely due to school board actions under pressure from the Massa-

chusetts State Board of Education. Thus, pro-court order white

losses might have been accelerated by secondary school desegregation,

and post-order losses might be smaller than expected because of the
-small proportion.of elementary schools affected by the plan. Of course,.
it is also possible that white flight has not occurred in Springfield.

for reasons not fully understood at present.

Table 3 offers similar data for each of the southern districts.

Again, the actual pre-desegregation loss rates in 1968 and 1969 either

match or are exceeded by the projected rates In all hilt three cases.

Oklahoma City, Little Rock and Birmingham have less projected than actual
white losses during the 1967-69 period and thus may have somewhat overstated-
white flight effects. At the same time the method may be understating the

white flight'effects for Dallas, Forth Worth, and Greensboro.
It is quite apparent that, even though the average first-year

effect in the South Is larger than in the North, the South also has
more variability. Dallas, Fort Worth, Houston, and Roanoke, Virginia,
experienced only a doubling of the expected loss rates, while Jackson,

Mississippi and Meriphis, Tennessee experienced enormous loss rates of
40 percent during the first year of busing. One reason for the lower
.ates for the Texas and Virginia districts may be that they had very
little white reassignment during their first year of desegregation.
For example, in the first year of Dallas's court-ordered plan, only
black students were bused; a reassignment order for majority-white

schools was stayed. .During this first year, ballas's white lose was

9 percent compared to a projected loss of 4 percent. But when a

grade 4 to 8 plan was Implemented in 1976, which bused both black and

white students, Dallas's white loss was nearly 13 percent compared to
an expected loss of 3 percent. in contrast Roanoke, Virginia, Ipple-
mented only satelliting and attendance zone revisions in 1971. Its
loss rat* was 6.6 percent compared to at expected 3.5 percent during
the first year, but within three years the.projected and actual rates

11 jsssachusetts passed a racial balance act in 1965, which required
all public schools to have no yore than 50 percent minority enrollment.
' There was considerable controversy over confrontations between the Spring-
field School Comittee and the State Board between 1966 and 1971, which
Included two threats by the State to withhold state funds for non-

" compliance with the law.



752

29

Table 3

ACTUAL AND PROJECTED WHITE LOSS RATES FOR SOUTHERN SCHOOL DISTRICTS

YearoT Tear of belogretatio .attion

i9" 1949 1910 Start lst l 3rd 4th 5th late (E70)

Dallas asual - -0.8 -2.2 1971 -9.0 -9.) -11.) 4.6 -9.4 .64
ftoj. -*.9 -3.4 -4.0 -4.1 3.4 -3.1 -2.5

ft. ort% Actual 40.6 -1.0 -2.2 
197

|e -. 4 -S.0 9.e -7.0 -4.4 .16
I.oJ. -3.2 *3.6 -4.6 -5.3 -4.6 . 3.1 -4.0 -4.2

emotes Actual -1.2 -5.1 -4.2 1971 -9.4 48.6 -10.7 -. 9 -10.0 .67N.j. -1.1 -2.1 -3.4 -4.2 -4.3 - 4.) -2.2 -2.7
--h -.6 1949 4.6 -S., 1.$ -14.," -11.3 .J

City.J 40.4 -. 1 -1.) 2. -2.4 -2.4

uttle eer- - fis -0.6 -4.0 -N9 141 -40.4 -10.I -. J.0 -4.0 -4.3 .,9
Aibaaea eNJ. +2.6 42.0 40.1 -0.5 -0.4 - 1.0 -1.9 -2.6

JSeaol Actual -3.1 -2.9 - 1970 -40.4 -. 5 - 6.6 -6.4 -9.2 .79
wla. N.J. -2.1 -3.1 - -4.2 -4.6 - 3.6 -2.6 -2.4

Gaasebve csal 41.9 -0.3 -1.7 1971 4.9 -4.9 - 3.2 -3.3 -3.0 .i5
N.C. r.J. -2.0 -1.9 -2.9 -1.3 -1.6 - 0.5 -0.0 -0.5

lalalogb cu1 -1.7 - 40.1 1911 -7.4 -7.4 - 5.1 -5.4 -4.0 .74
N.C. N.J. -1.7 -0.6 -1.4 0.6 -2.0 - 1.3 -2.7 -2.5

2naa-sA Acual - -3.7 -3.6 1971 -6.6 -4.5 - 3.7 -4.6 .47
Va. N.oJ. -1.4 -2.4 -3.1 -3.5 -4.0 - 4.4 -4.7

€uttao" Ustual -0.9 -2.6 46.2 1971 -22.9 -11.4 -0.$ 20.1 -. .
Tem. NroJ. -3.2 -3.4 -4.5 -5.0 -5.1 - 4.3 -4.0 -5.4

Uwille Ucual 40.2 2.L -1.) 191 -10.5 -4.2 - 3.6 -3.4 -2.0 .U
Toa. lluJ. 40.1 -0.1 -0.9 -1.4 -2.L - 2.5 -2.3 -2.6

"M-ba Actual -1.9 -M -M 1973 -41.4 -5.4 - 7.7 --
Proj. - -1.5 -1.5 -1.5 -1.6 - 1.6

at nuleahe Actual -3.3 -3.9 - 1970 -10.0 -7.4 -10.2 -11.1 -7.2 .47
la. NroJ. -1.0 -. 9 -2.1 -3.3 - 3.) -3.7 -3.7

Atlast Actual -4.1 -7.5 - 1970 -14.1 -16.1 -21.7 -26.2w -19.5 .56
Go. N.J. -7.4 -7.4 -7.4 -6.4 - 7.6 -7.4 -7.0

AVpRAI WNIT Actual -1.4 -2.6 -3.7 -15.0 -4.1 - 7.9 -9.4 -7.4
LOSS 7.J. -2.2 -2.2 -2.3 -3.0 -3.4 - 3.1 -3.2 -3.1

'Isditcate that a sjer msedateoy rsaitusiat took place thmt year. i41ther aquallig or irpaaeia1 the taltial

Me~ of po-1970 ane*asiets denolgrphbl proJetlen camot la uod; pboJectad rate ar* based ON a Iaaar pro-
Jetloe of 1945 to 1t" .aralLass (saJor aaeasleea occurred Is 1969 ad 1970). Actual rates I& 1973 to 1975
elud* additleoal mematioa of the Raleih are.
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were nearly identical; no additional reassignments took place. it

would appear, then, that the white flight effect is more heavily
Influenced by the amount of white student reassignment than by the

amount of black student reassignment. This conclusion Is amply sup.

ported by data from the Rossell IT study (1977).
- The long-term effects four or five years after the start of

desegregation are also substantial in most cases, exceeding a factor

of 1-1/2 for all districts except Roanoke and Nashville. Co6ideting

all 22 districts, then, all but three show substantial short- and

long-term acceleration of white losses as a result of court-ordered

mandatory desegregation.

Effects of Court Orders on Researezation

The primary purpose of desegregation orders by courts has been to

remedy illegal segregation existing within a school district. It has

'long beern asismed by the courts that voluntary plans will not "work,"

in the sense of providing a sufficient degree of desegregation. Mande-

tory plans do, indeed, provide a greater amount of desegregation, at

least initially. However, given the substantial accelerated white

losses over a prolonged period, the possibility arises that mandatory

plans ultimately fail because of resegregation. If so, the question

arises whether voluntary plans might be more successful for intra-

district desegregation.

One of the difficulties in evaluating the extent of resegregation IV

involves the definition of desegregation. If it means no more than

ethnic or racial balance, then mandatory plans can always be success-

ful, even if white flight causes a district's proportion white to drop-

to very low levels. As long as each school reflects the district ratio,- 4
even if the district is only 10 percent white, then a strict balance

criteria would mean successful desegregation. However, neither the courtsfnor social scientists have ever held to such a standard of desegregatiOU;
rather, most definitions embody the concept-of substantial opportunities

for contact between minority and majority students. Therefore, if the

- proportion of white students in a district drops too low, then the dis-

trict as a whole becoms either segregated or imbalancpd compared to the

ethnic composition of a region as a whole. If this condition is unde-

sirable for individual schools, then it is certainly undesirable for
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an entire school district. Accordingly, to study resegregation we

adopt measures of desegregation that reflect the absolute proportion of

white students within each school in a district.

Before turning to such desegregation indices, Table 4 shows the

total losses of white students attributable to court orders, alongSwith the effect this has had on the overall percent white. The -
term pa'a rm a o A g i,_ --- tvm '& ". ... .L 2 di4str-its,

accounting for over half of all white losses over periods of at least

seven-years. In larger districts this translates into tens of thousands

of students. In six other cases the effects have been substantial,

accounting for nearly a third of all white losses. Only Springfield,

Mass4chusetts andjort Worth, Texas, have experienced Insignificant

losses attributable to court orders.

Of those districts that were majority white prior to the start of

mandatory busing, most are now predominantly minority or fast approach-

ing that status. Of these cases, the projected percent white

shows that many would still be majority white or close to 50-S0

.-including 4opton, Denver, Pasadena, Pontiac, Dallas, Houston,

Little Rock, Jackson, and Chattanooga, if the court order

had not occurred. Of those districts that were predominantly minority

prior to the start of the court case, the accelerated white loss has

contributed to transforming most of them into virtually minority

isolated school districts, Including Detroit, San Francisco, Memphis,

and Atlanta.
Another way to evaluate the effect of court orders on resegrega-

tion is by means of a desegregation index. The index chosen for use
here Is called an "exposure" index, which is the average percent white

in schools attended by minority students (Colman,. at 1., 1975).
If all minority students were distributed in a completely random

fashion throughout most regions of the United States, and all schools

1 2 The index of dissimilarity and Coleman's relative exposure in-
dices are not appropriate for measuring desegregation as defined here,
since they can attain "perfect" scores of 0 when all schools are
racially balanced, regardless of the actual exposure of minority to
majority students.
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TABLE 4

LONG-TERM EFFECTS OF COURT-ORDERED DESEGREGATION ON WHITE LOSSES

an order to include anticipatory effects, "before start" mans
actual implementation; "present" ranges from 1975 to 1977; depending
Appendix for detailed data).

losses two years before
on the districts (see

btrince Georges Countyle projected enrollment is larger than the initial enrollment.
cIn 1967, prior to anexations.

Projected
Total White Percent of I White
Loss, Before Loss due to Initial Without Present

District Start to Present Court Orders I White Court Orders 2 White

North
Boston 30,179 5 62 53 42
Denver 23.615 52 60 55 - 47
Pasadena 11,087 30 63 44 36
Pontiac 6,146 59 66 56 49
Springfield, Mass. 5, 72 16 60 58 56
Indianapolis 22.562 51 64 61 55
San rafncieo 24.429 29 . 40 30 22
Detroit 50,328 60b 31 26 16
Prince Georges 48,820 100 80 72 56

South
01s 47,680 52 61 49 39

Ft. Worth 16,486 7 67 54 53
bouston 56,014 51 53 44 36
Oklahoma City 27,427 72 s0 75 65
Little Rock 5,619 94 64 57 47
Jackson, Kiss. 13,246 64 55 46. 30
Greensboro, N.C. 5,908 52 68 63 58
Raleigh, N.C. 4,418 53 72 66 62
Roanoke, Va. 3,44 29 76 71 69
Chatranoosa 8,114 44 52 46. 33
Nashville 14,560 31 76 73 70
Memphis 40,682 54 47, 43 29
Biringhams 14,856 54 49 44 34
Atlanta 37.959 36 41 24 11
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were desegregated, each school would be between 70 and 80 percent white,

and thus each district would have an exposure index between 70 and 80.

Figure 5 shows the trends in the amount of desegregation in those

four northern school districts that have "tipped" as a result of court

orders. The most interesting case is Pasadena, which had an index

Value of 37 the year before court-ordered desegregation. The success

of the court's mandatory plan is seen in the first year of busing, when

the index rose to 53. But because of white flight the index dropped

to 35 by 1977, two points less than it was before desegregation.

Although there was considerable ethnic imbalance in Pasadena in 1969,

.on the average the amount of minority exposure to white students was

higher then than today in spite of a massive busing program.

The other three districts have not yet reached that point, but it

is noteworthy that none of them have been able to maintain an index

level over 50. In Boston the white flight has been so massive that

even when Phase II was implemented the index reached only 39, and it

has dropped sharply to 35 during the past two years. In spite of the j
strong court actions in Boston, this low degree of minority and white

cofitact makes it hard to claim that its schools are desegregated today.

The major social and political upheaval experienced by Boston seems a

high price to pay for raising the percent white in the average black

student's school by 10 ,points.

The trends in these four cities can be contrasted to San Diego,
which has pursued a strictly voluntary plan. Although the percent

white declined from 76 percent in 1968 to 64 in 1977, the demographic

projections shown in the Appendix reveal that there has been no acceler-

ated white flight.. During this time the desegregation index has actually

increased slightly to a high of 46 due to a vigorous voluntary program.

Under court orders this plan will be expanded over the next four years,

and the index is projected to increase by several points by the early

I119809. Of course, some minority students are relatively isolated while

*Ilothers are in schools ranging from 60 to 80 percent white. But by

avoiding white flight (so far), San Diego has managed to offer desegre-

4 ated education to about half of its minority students.

It is frequently overlooked that mandatory busing increases the

desegregation experience of the isolated minority student only by
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FIGURE 5 - WIt)
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decreasing the desegregation of other minorities. Then, after ethnic
balance is attained, desegregation is decreased for all minority students

J y white losses, which are accelerated by white flight. When the per-
cent wdte drops below 50 for the district as a whole, none of the

1 nority students are truly desegregated. By contrast a voluntary

plan can avoid white flight, thereby allowing a district to maintain

its majority--hite schools and offer desegregation to both resident

minority students as well as to isolated minority students who transfer
into these majority-white schools. Under such conditions, a voluntary

plan like San Diego which desegregates a significant proportion of

its minority students may well be considered more successful than a

mandatory plan like Boston in which no minority students are

desegregated.

Although not all the districts studied here have experienced the

same degree of white flight as Boston, it is noteworthy that only four

districts are now over 60 percent white, thereby providing for a sub-
stantial degree of desegregation. five others are between 50 and 60
.percent white, but the rate of white loss in these districts is such

that most will probably "tip" within a few years. Even now some of

these districts (e.g., Fort Worth, Springfield, and Indianapolis) have

desegregation indices below 50. It seems clear, then, that nearly all

school districts meeting the percent minority and suburban access
.,criteria have experienced sufficient court-induced white flight to be-

in clear danger of resegregating.

Metropolitan-ftans: Jefferson Coumt

-The existence of white flight in central city school districts

has led some policy analysts to conclude that desegregation should be
carried out on a metropolitan basis. A metropolitan plan combines
entral-city and Suburban school dstricts and,, if mandatory, exchanges
nner-city minority students with suburban white students. Many advocates

of mandatory metropolitan plans believe that eliminating the possibility
of suburban relocation largely solves the white flight problem. I&reover,
.for those school districts that already have predominately minority
enrollments, a metropolitan plarn of some type -- either mandatory or
voluntary - may be the only recourse for desegregation.
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Unfortunately, the evidence is not yet complete for evaluating

white flight in mandatory metropolitan plans. It might be argued that the
county-wide school districts without suburbs shown id Table 1 can be

used for this purpose. However, generalization from these districts

to true metropolitan plans -- such as those proposed for Detroit or

Atlanta -- presents several hazards. First, the Florida districts,

which do show very little white flight, are unique because all counties

came under court orders, so that white flight-could occur only if

persons left the state or enrolled in private schools. Second, all of

the other cases (except Louisville) involve a single county-wide

school district and all are in relatively rural regions of the South,

where mobility may be constrained. Eve-so, the quasi-experimental

analysis shows that some of these districts appear to have experienced

white flight.

The fact is that the Supreme Court has imposed stringent require-

ments for metropolitan remedies, and as a result only two large-scale

plans have been approved to date. One is Wilmington, Delaware and the

other is Louisville, Kentucky, but only the latter has been implemented.

Furthermore the Louisville plan, involving a merger of Louisville

with the surrounding Jefferson-County school district,-Might be debatable

as a metropolitan case since it excludes several suburban school

districts in Indiana located immediately across the Ohio River from
Louisville. Nonetheless, the Jefferson County-Louisville desegregation

plan comes closest to a true mandatory metropolitan plan of any imple-

mented so far, and therefore its outcome is of considerable interest for

clues about metropolitan white flight.
The existence of a comprehensive study of enrollment trends in

Jefferson County (Johnson, et al. 1977), which documents both public

and private white enrollment data from 1968 to 1977, can improve the

projection analysis. The private school data enables a unique

examination of the relationship between pulic and private school

enrollments during court-ordered desegregation, an issue that may be

especially important for metropolitan plans.

Actual and projected white enrollments for Jefferson County are-

shown in Figure 6 (see Appendix for detailed data). The uppermost

solid line is the actual combined public and private enrollment for
grades 1-12. Since our demographic technique projects the total
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school-age population, it is most. appropriately applied to this

combined enrollment; the projected enrollment is shQwn by the uppermost

dashed line. It Is clear that the actual and projected enrollments

are extremely close between 1969 and 1974, the year before desegrega-

tion began, thereby again supporting the validity of the projection

method. In 1975, the first year of desegregation, the actual loss

rate jumps to 7.1 percent while the projected rate Is 3 percent, yield-

ing an excess loss of nearly 6,000 white students. Not all of this

loss appears to be due to relocation, however, since during the next

two years the actual loss rate is smalLer than the projected rate.

By 1977 the excess loss is reduced to about 3,000 students; this suggests

that during the first year of desegregation several thousand students

were kept out of school.

The actual and projected public and private school enrollments

are shown by the two lower sets of lines. Between 1968 and 1971 there

appears to have been a general transfer taking place from private to

public schools, so that the public schools were actually gaining white

enrollment even though the school-age population was declining. This

.Cain clearly came from private schools, since they were declining more
rapidly than the school-age population. For this reason the separate'

demographic projections for private and public schools have been

applied starting in 1973 when both public and private enrollments

begin to match the total school-age trend. The projected loss rates

used are those for the total school-age population, which of course

assumes that both private and public schools would have continued to

lose students at the same rate. This is a refinement of the projection

method which can be applied only when private school enrollments are

available. -Similar transfer patterns between public and private

schools in the late 1960's could explain why the projected losses are

higher than actual losses for several cities describedin previous

tables.

After some anticipatory white loss in 1974, there is a very subsan-

tial public school loss of 11.3 percent in 1975 when busing began, which is

more than 3-1/2 times the projected rate of 3 percent. The. next two

years the actual loss rate is between 1-1/2 to 2 times higher than the
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projected rate. Thus the first-year white flight effect in Jefferson

County is comparable to what we have found for central-city districts,

but the longer-term effect is not quite as strong. This demonstrates

that mandatory metropolitan plans can indeed have white flight, but

perhaps with somewhat weaker long-term effects. -,

What is equally interesting about these results is the amount of

flight °due to relocation (or failure to move in) versus the amount
due to transfers to private schools. By 1977 the excess white loss

in Jefferson County public schools due tc the court order was about

15,500 students. The excess increase in private schools, over and

above their projected white enrollment, is about 11,000. Therefore,

it appears that most of the white flight-in Jefferson County is in

the formi of private school transfers; only about one-third of the loss
is attributable to relocation.

These results reveal that significant white flight is possible

in metropolitan plans, although, if Jefferson County is any indication,

it may take the form of transfers to private schools. However, perhaps

because of the expense and availability of private schools, the long-

term white flight effects In metropolitan plans may be smaller than for

central-city districts.

DISCUSSION

Sumnary of Findings

The findings of Coleman, the latest Farley and Rossell studies,
and the present study all agree on one important fact. Desegregation

can cause accelerated white flight, particularly in larger school

districts with substantial minority enrollments (over 20 percent or
so) and in districts with accessible white suburbs. This conclusion

is robust, based on a concensus from four different studies employing
different conceptual and analytic strategies.

Rossellos latest study and the present study clarify certain
aspects of the white flight effect. The effect tends to happen only
when significant numbers of students are mandatorily reassigned

(or "bused"), and especially when white students are reassigned to
furmerly mLnority-schools. This situation develops mostly in court-
ordered cases, although there are several mandatory HEW-ordered plans
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and at least one case of a comimunity-initiated mandatory plan. 1 3

Therefore court-ordered mandatory plans, rather than desegregation
per so, have beeti the primary causes of accelerated white flight in

dasegregating school districts. Voluntary busing plans such as that

adopted by San Diego do not appear to have any significant effect on

white flight.

Using demographic projection methods, the present study offers

further Information about white flight induced by court-ordered

desegregation. The effect is strongest in the first year of desegrega-

•tion, with average white losses accelerating by factors of 2 to 4 in

most cases. But the projections also show that many districts suffer

anticipatory white losses, usually between the initial legal activities

and the actual start of desegregation. More important, the method

also shows that in most districts the accelerated white losses last

for prolonged periods up to four or five years or more. Sometimes

t 'ise longer-tern effects are boosted by subsequent court actions taken

to broaden desegregation.

The longer-term effects are stronger in larger central-city school

districts that have ample two-way busing, available suburbs, and

higher minority concentrations. In some of these cases the court action

I seems to have permanenktly altered the rate of white decline in the

public schools.

It is Important to stress that not all white losses are attributable

to the court actions. Hany districts, especially those in the larger
urban areas$ would have experienced substantial white declines during

the 1970's without the court orders. Most of these "natural" declines

are due to a demographic transition characterized by declining white

births combined with increasing centtal-city white outmigration rates.

Nonetheless, the extra white losses caused by court-ordered mandatory

desegregation are very substantial, in most cases amounting to over

half of all white losses over periods of six to eight years.

13 Berkeley, California is the only city meeting our size and
percent minority criteria which has voluntarily implemented a compre-
hensive two-way busing plan, although Seattle, Washington, has proposed
to do so in the Fall of-1978.
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White flight appears to be Insignificant In mst Florida districts
and in districts with small concentrations'of minority students. The

latter cases are apparently explained by the relatively minor dislocation
necessary for desegregating relatively small numbers of minority
students. In other county-wide districts without suburbs -- which might
be considered "metropolitan" - court orders have induced white flight,
but the effect may not be long-term like that in central city districts.

According to the Louisville-Jefferson County experience, the reason

may have to do-with cost and availability of private schools, which
logically forms the primary avenue for white flight in metropolitan
plans. Of course, should the supply of private.schools be increased,

as it might with tuition tax credits or with property tax cuts such as

those occurring in California, metropolitan plans could rival intra- -

district plans in white flight.

-The Future of School Desegregation

Having provided further evidence that court-ordered desegregation

does cause white flight, and that under certain conditions the effect
is very substantial, it must be conceded that the present study will
probably not end the debate. All projection-studies must make assup-I
tions, and while the assumptions adopted here seem reasonable, they
can be challenged. Moreover, at least one other recent study using
different methods has argued that .long-term effects are rare (Rossell,

198.As a result,, it is likely that there will be continuing
argument, not over the existence of court-induced white flight, but
over its full magnitude.

Nonetheless, this argument should not be allowed to obscure the central
policy issue. Most of the school districts studied here are losing

whites at a rapid rate. While part of the cause may be -demographic, the
court. action only increases .the rate of loss and increases the risk
of resegregation. For persons who sincerely desire to increase the

total amount of integration, this risk has to be disturbing. At

precisely a time wheh policies are needed to halt or reverse the normal

white declines in urban areas, we have instead court actions whichare

exacerbating the condition. Although the effects may be relatively
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small in some cases, in other cases they are large. In either case

they seem inappropriate during an era when most urban experts are
urgently seeking ways to attract whites back into cities. Clearly, other

/remdies for school desegregation should be considered.
One alternative, of course, Is to abandon "induced" school desegre-

gation policies entirely, and let school desegregation take place
."naturally" by housing choices of white add minority families. Given
the failure to document definitive and meaningful educational and
social benefits from induced school desegregation policies (Arpor, 1972;
St. John, 1975). we sy eventually discover that natural desegregation
is the wisest policy.

However, given current knowledge about housing segregation, which
appears to be increasing In many metropolitan areas, many educational
policy makers will not be content with the amount of desegregation
arising naturally from neighborhood school assignments. Accordingly,
for mny policy makers there are only two meaningful alternatives:
expanded voluntary plans, either on an intradistrict or metropolitan
basis, or mandatory metropolitan plans.

In evaluating the relative merits of these two options, it is
-essential to gain soma understanding of the reasons 'for white flight.if we are to improve upon present policies, so that the. participtnts
do not undermine and ultimately defeat the goal of desegregation, we
mast learn more about why whites oppose mandatory desegregation

and how strong these feelings are. Obviously, it is beyond the
scope of this paper to present an in-depth study of this
issue. But it is possible to offer some helpful insights from
attitudinal studies of busing which complement the behavioral findings
already presented.

Most national public opinion polls have show that whites are
strongly opposed to busing for the purpose of desegregation (on the
order of 75 to 85 percent), a stance that has changed little in spite
of the increasingly to place status of busing during this decade
(Weidman, 1975). Similar results have been found in recent special
surveys in Los Angeles. San Diego, and Wilmington, Delaware, Iall of

-N
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/which are involved in court desegregation cases (Armor, 1977; Kaplan,
1977). Thus attitudinal opposition to busing is consistent, in the

aggregate, with the behavioral white flight phenomenon.

Yet these same surveys document substantial white support for the

concept of integrated schools, and there is little opposition among

whites to the prospect of minority children coming into their children's

present schools. In the Los Angeles survey, 87 percent of white parents

said they would not object if their child attended a school that was

one-third black and two-thirds white, .and 74 percent would not object

if minority students were bused into their child's present school

"in large numbers" (18 percent objected). Again, the behavioral

evidence in white flight studies validates these attitudinal findings.

Many school districts, including Los Angeles and San Diego, have pro-

moted voluntary busing programs that have brought large numbers of
minority students into schools that were formerly nearly all vhite.

Yet little or no white flight has been observed as a result of these

voluntary programs.

Contrary to the suggestions of some policy commentators, these

results are not consistent with the thesis that opposition to busing

and white flight are latent forms of prejudice anJ racism. Of course,
prejudice and racism do exist, and undoubtedly persons with such atti-

tudes are among the first to flee a desegregation program. But racism

as an explanatory factor is not alone sufficient to account for the-

fact, that.the vast major ty of whites accept desegregated schools when

brought about by voluntary methods but reject them when their children

are mandatarily bused or reassigned to schools outside their neighbor-

hoods. The conclusion that racism is not the explanation is also support

ed by special analyses of the NORC 1974 survey, which found that whites

with low racial prejudice scores were nearly as opposed to busing as

persons with high prejudice (82 percent and 88 percent, respectively;

Weidman, 1975),

If racisw does not explain white flight, what does? The Lqs Angeles

survey offers two further -clues which support a different explanation.

S rat, when asked about their reasons for opposing busing, the majority

of whites mentioned a belief in the neighborhood school or related
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issues such as distance, loss of choice, lost time, and lost friends.
e when asked about the benefits and harm of desegregation, a

majority of white parents believed it would improve neither

minority education nor race relations, while it would increase discipline

problems and racial tensions. A majority of black parents believed the

opposite, while Haxican-Amnrican parents were in between. Thus most

white parents believe they are being forced to give up something they
value - the neighborhood school - in return for a policy that benefitsIno one and say oven be harmful. Given the -atrongth of these 'feelings,
and their persistence over time, it is nuite possible that we-have

underestimated the depth of belief in and comitment to the neighborhood
school.

This substantial public opposition to mandatory busing makes it
unlikely that legislative bodies, whether state or federal, will onact

mandatory metropolitan desegregation. Ihalistically, the only hope
for mandatory metropolitan plans rests upon further court action.
Before federal courts can order metropolitAn remedies, however, they
must show that suburban school districts have had a direct and substan-
tial effect on the central-city's school segregation. At present, this
has been found for Wilmington, Delaware and say yet be found for

14
Indianapolis, both for quite special reasons. As was true for Detroit,
however, it will be difficult to show such connections in mst cities.

The NAACP and the ACLU are pursuing metropolitan remedies In Cincinnati
and Atlanta on the rounds of government-caused housing segregation, -

but it Is an open question whether federal courts will agree with this
allegation.

An important exception may be California, whose school desogreSgation

cases are being handled in state courts under the State Supreme Court
edict that all school segregation is unconstitutional regardless of its

. 14 WlminSton's metropolitan remedy was Imposed because of a state
'law which specifically prevented the largely black Wilmington School
District from annexing suburban districts. Indianapolis may get a
metropolitan remedy because of state actions that created a metropolitan
local government but which kept the -school district intact. the Louis-
ville-Jefferson County merger was first ordered by an Appellate Court
but was actually impleuqnted by the State Board of Education oter the
Supreme Court disapproved the appellate order.
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causes. here Is nothing in the logic of the state court's holdings
that would preclude a Judge from ordering a metrupolitan remedy.
Given the strong majority opposition to busing, however, and the
inevitable legal and political battles that will ensue, it Is unclear
whether any court will try to do so. For example, if any school

district needs a metropolitan remedy' it is Los Angeles, where the
Anglo enrollment is already down to 35 percent. The projected Anglo
losses under busing are likely to turn Los Angeles into a minority-
isolated district by 1980 or to, where few minority children will

attend desegregated schools (Armor, 1977). Yet, the court is allowing

en intradiatrict plan to start and has given no indication it will

expand it Into a metropolitan plan.
Seven if the courts were to order metropolitan mandatory desegre-

gation, there is no guarantee of success. The experience of Jefferson
County, Kentucky, shows that white flight can occur in a metropolitan
plan, albeit via transfers to private schools. The current dissatis-

actions .tb public education coupled with growing pressure for

California-style property tax cuts could lead to an upturn in private
school resources. Property tax cuts can accelerate the trend with a
two-pronged affect:. they make it harder for public schools to deliver
services, while at the saes time increasing a family's ability to pay

for private schooling. Tuition tax credits now beon -nsidered by

Congress will have a similar affect. In thi context, a court order of

( nftropolita, busing ,could deliver a devastating blow to public education.
If the courts fail to order metropolitan desegregation, then

voluntary plans will be the only remaining alternative, possibly un a

metropolitan basis if state or federal funds become available. Although

voluntary plans are widely believed to be ineffective, we hAve shown
that San Diego's voluntary plan has maintained a substantial degree of

desegregation, surpassing the amount of desegregation offered by the
celebrated mandatory plans in Pasadena, Denver and Boston. Although
we cannot generalize from the success of a single city, the fact
remains that in. recent times the voluntary approach has not led to the
intense controversy observed In mandatory busing cases. Perhaps we
have not given voluntary methods a fair trial. If other school districts
can duplicate San Diego's experience, voluntary plans would provide
desegregation for a large fraction of minority students, perhaps for those
who could benefit 4ost.
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host'" important, a voluntary program eliminates the inevitable

social costs of programs which are forced upon an unwilling and

protesting public. Aside from the direct costs in the form of white

flight, it is quite possible that mandatory busing has already added

to the erosion of confidence in public education. Indeed, recent

Gallup polls show that integration/busing is named as the number two

problem facing public education (AIPO, 1978). Given this climate of

opinion, voluntary desegregation programs not only offer more enroll-

ment stability; they may also help to stop this unfortunate decline

in support for the public schools.
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APPENDIX

The tables in the following pages present raw data and calcu-

.lations for the demographic projections of the school-age population

in each school district in the study. All birth data, except as

otherwise noted, are live births by place of residence from Vital

Statistics of the United States, National Center for Health Statistics.

School data are fall enrollments from the Office of Civil Rights, HEW,

racial and ethnic-census reports, unless otherwise noted. The court

actions are taken from written decisions and school district inter-

views.

The last table in the appendix is adapted from the Rossell Study

(Rossell, 1977).



WITE E UROL.LENT PROJECTIONS FOR BOSTM. MASSACHMETTS 1968-1977

White Rhtecution Net Net Projected Projected Actual Actual Percent
Year Births Rate (R) Net Year Loss Gain Loss K-12 Loss Rate K-12 K-12 Loss late Widte Minority

1950 15076 .64370 9704 1966 664 2 5 b

1951 (15018)' .64370 9666 1967 118413 65378 65378 -1.62 70.5% 25466
1952 (1496O)* .64370 9630 1968 9704 7548 2156 116257 -1.82 64201 64500 -1.32 68.52 29674
1953 (14902)a .64370 9592 1969 9666 7588 2078 114179 -1.82 63046 62657 -2.92 66.0Z 32230
1954 (14844)a .64370 9555 1970 9630 6552 3078 111101 -2.7Z 61343 62014 -1.02 64.02 34680
1955 14787 .64370 9518 971 9592 6039 3553 107548 -3.2Z 59380 59390 -4.22 61.5Z 37192
1456 (1"11)a .64370 9276 1972 9555 5846 3709 103839 -3.4Z 57361 57405 -3.32 59.5Z 38722
1957 (14 164 )a .64370 9117 1973 9518 5630 3888 99951 -3.72 55239 53593 -6.62 57.22 40054
1958 (13857)a .64370 8920 1974 9276 5202 4074 95877 1-4.1U 52974 45624 -14.92 52.4Z 40889
1959 (13550)a .64370 8722 1975 9117 5437. 3680 92197 -3.82 50961 36522 -20.0Z 47.42 40217
1960 13244 .64370 8525 1976 8920 4475 4445 87752 -4.8Z 48515 32393 -11.32 4.4Z 40613
1961 13158 .64370 8470 1977 8722 3726 4996 82756 -5.72 45750 29211 -9.82 41.6Z 40981
1962 11990 .64370 7718
1963 11726 .64370 7548
1964 11788 .64370 7588
1965 10178 .64370 6552
1966 9382 .64370 6039
1967 9082 .64370 5846 10YheESa r. S. YISes196 876 6430 53010 Year U1 Year
1968 8746 .64370 5630 <5 10-14 Retention Retention1969 8082 .64370 5202

1970 846 .64370 5437 1950 66496 46179 R50 z.67 .64370
1971 6952 .64370 4475 1960 56346 44796 R 60  z.67 .64370
1972 5788 .64370 3.26 1970 35212 38179 R70 .67 .64370

Interpolated.
District white figures included American Indian and Asian

based on 1968-70 enrollments for these groups; 1625
and 1650, respectively, have been subtracted.

/

Couar ACTIONS (Morgan v. Kerrigan)

1973 Suit brought.
1974 First order and start of desegregation

(Phase 1).
1975 Final plan (Phase II).

N

'U'0



ANGLO ENROLLMENT PROJECTIONS FOR DENVER, 1968-1977

White Anglo
Year Births Fraction

1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971
1972

9745( 9 8 4 5 )a

( 9 8 4 5 )a
10045
10145
10245
10345
10445
10545
10645
10730
11074
10328
9632
9074
7910
7528
7673
7926
8590
8584b8 012 b
7298b

.810

.817

.814

.811

.808
.805
.802
.799
.796
.783
.790
.778
.766
.754
.742
.730
.718
.706
.694
.682
.670
.658
.646

Retention Cohort
Rate (R) Net

.695

.689

.683

.677

.671

.665
.659
.653
.647
.641
.636
.630
.624
.619
.613
.607
.601
.595
.590
.584
.578
.572
.566

-!
Year Loss Gain

1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976
1977

5486
5542
5515
5500
5468
5450
5431
5343
5391
5428

4496
4127
3505
3248
3223
3245
3421
3324b3015 b
2668

Net Net Projected
Loss K-12 Loss Rate

990
1415
2010
2252
2245
2205
2010
2019
2376
2760

70564
69574
68159
66149
63897
61652
59447
57437
55418
53042
50282

-1.4%
-2.0%
-2.9Z

-3.42
-3.5
-3.5Z
-3.42"-3.57-b

-4.3.
-5.2Z%

Projected Actual
K-12 K-12

64226
63327
62060
60261
58212
56174
54512
52311
50480
48309
45797

64955
64226
63398
61912
59716
57177
53420
49892
42838
39519
36460
33562

Ac tual Percent
Loss Rate Anglo Hin.

-1.1%
-1.42
-2.32
-3.52
-4.3Z
-6.6%
-6.6Z

-13.2%
-8.6%
-7.7%
-7.9%

68.0%

66.6%
65.6%
64.1%
62.1%
60.3
58.3%
57.0%
53.8Z
50.4%
48.8%
47.0

31003
32194
33179
34722
36372
37661
38196
37728
36832
38803
38218
37904

5486
5542
5494
5515
5500
5484
5468
5450
54s31
5343
5391
5428
4937
4496
4127
3505
3248
3223
3245
3421
3324
3015
2668

1950 51343
1960 48194
1970 35852

28412
37805
37682

.81

.79

.67

41 88

38073
24021

23014
29866
25247

Rso

-60
R70

.718

.663

.608

.695

.636

.578

t I _____________ 1

potential effect of
COURT ACTIONS (Keyes v. School District)

1970-71 court actions on births.
CFrom Denver Public School Ethnic Distribution Reports. 1969 Suit brought; Park Hills area desegregated.

1970 - First order of general desegregation.
1973 Supreme Court affirmed.

Start of desegregation; part-time elementary plan.
Full time elementary plan.

I-'

1974
1976

WHITES, U.S. CENSUS ANGLOS

% Anglo 1 i0 Year II Year
<5 10-14 1 _ _ 1 5 10-14 Retention Retention

i



ANLO ENLENT PROJE'CLoNS FOR PASQEM, CALFORIIA 1968-1977

6

ML Angl.o Retention Cobort
Year Births tractiom Rate (R) Net

1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971
1972

1721 '
(1706) b
(690)b
1674
1659
1644
1638
1622
1607
1582
1566
1516
1554
1596
1476
1330
1240
1224
130
1358
1448
1118C989C

.97
.968
.966
.964
.962
.96
.958
.956
.954
.952
.95
.93
.91
.89
.87
.85
.83
.81
.79
.77
.75
.73
.71

.959
.927
.895
.863
.831
.799
.767
.735
.703
.671
.638
.638
.638
.638
.638
.638
.638
.638
.638
.638
.638
.638
.638

1601
1531
1461
1393
1326
1261
1204
1140
1078
1011

949
900
902
906
819
721
657
633
655
667
693
521
448

I t
Year LoSS Gain Loss

Net Projected Projected Actual Actual Percent
K-12 Loss Rate K-12 X-12 a Loss Rate Anglo Minority

I -

1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976
1977

1601
1531
1461
1393
1326
1261
1204
1078
1011

949

906
819
721
657
633
655
667
693_

521_
448

695
712
740
736
693
606
537
385
490c501C

15757
15062
14350
13610
12874
12181
11575
11038
10653
10163

9662

-4.42
-4.72
-5.1Z
-5.42
-5.4%
-5.02
-4.6%
-3.52
-4.61c
4.9Z

20049
19167
18266
17334
16398
15513
14737
14059
13567
12943
12309

IITES, U.S. CENSUS ANGLO
Percent<5 10-14. Ango <5 10-14

1950 6421 4250 .97 6228 4122
1960 6854 6315 .95 6511 5999
1970 5549 5769 .75 4162 43271

aftom "Racial and Ethnic Distribution of Enrollments," Pasadb nterpolated.
c otetlal effect of start of desegregation (1970) on birth

20958
20049
19008
17859
15647
13848
12271
11188
10970
10664
9839
8962

-4.3Z-5.2Z
-6.02

-12.4Z
-11.52
-11.64
-9.12
-1.92
-2.8Z
-7.7Z
-8.92

65.6
63.1
60.4
58.3
53.7
50.3
46.8
44.0
42.2
40.9
38.3
36.3

//

11019
11731
12476
12763
13476
13699
13954
14226
15084
15419
15879
15771

I,,

10 Year 11 Year
Retention Rtetention

I eeto eeto

a5o
R

.963

.665

.665

.665 .638

.959

.638

.638

COUTr ACTIONS (Spangler v. Pasadena)

1969 Suit brought.
1970 Order and start of general

desegregation.



WITE ENRLLMT PROJECTIONS FOR PONTIAC, MICHIGAN 1968-1977

Ilite Retention Net Net Projected Projected Actual Actual PercentYear Births Rate (R) Met Year Loss Cain Loss K-12 Loss Rate K-12 K-12a Loss Rate White Minority

1950 1918 b " .832 1596 1966 16071 68.6% 73631951 $19381b :813 1576 1967 19409 16074 16074 0.0% 67.6Z 76951952 £1968) .794 1563 1968 1596 1188 408 19001 -2.1% 15736 15845 -1.4% 66.3Z 80431953 1998 .775 1548 1969 1576 1167 409 18592 -2.2% 15390 15915 40.4Z 64.8% 8603
1954 2127 .756 1608 1970 1563 U93 370 18222 -2.0Z 15082 14977 -5.9z 62.2% 91001955 2162 .737 1593 1971 1548 1130 418 17804 -2.3% 14736 12277 -18.0Z 56.8Z 93581956 2350 .718 1687 1972 1608 1130 478 17326 -2.7 14338 11953 -2.6 56.4% 9212
1957 2259 .699 1579 1973 1593 1136 457 16869 -2.6% 13965 !!422 -4.4% 53.6Z 97541958 2189 .680 1489 1974 1687 1221 466 16403 -2.8% 13574 10899 -4.6% 52.1% 99001959 2009 .661 1328 1975 1579 1278 301 16102 -1.8z 13330 10652 -2.3V 51.5% 102061960 2098 .644 1351 1976 1489 1 14 5 c 344 15758 -2.1 13050 10358 -2.8% 50.4% 10416
1961 2048 .644 1319 1977 1328 985c 343 15415 -2.2%' 13343 9699 -6.4% 48.8% 10408
1962 1820 .644 1172
1963 1844 .644 1188
1964 1812 .644 1167
1965 1852 .644 11931966 1754 .644 11301967 1755 .644 1130 WHITES, U.S. CENSUS1967 1755 .6 1131 10 Year 11 Year1969 1764 .644 1136 <5 10-14 Retention Retention
1969 1896 .644 1221
1970 1984 .644 1278 1950 6704 4668 R .846 .832
1971 1778€ .644 1145- 1960 8015 5672 R .670 .644
1972 1530 .644 985 1970 6864 5371 R70  .670 .644

*Supplied by Pontiac School District. Includes less than 1% COUnr AtrT Wq (r. .' .h. n .. i.
smnorities-other than black and Hispanic for consistency
with early data; 1975-77 excludes County Special Education
Centers which were excluded in earlier years.

bInterpolated-

CPossble effect of desegregation.

1969 Suit brought.
1970 First order.
1971 Affirmed; start of general desegregation.

Ut



WHITE PROJECTIONS FOR SPRINGFIELD, WASSA(IUSETTS 1968-1977

White Rtention Net met Projected Projected Actual Actual Percent
year Iirths Rate (R) Net Year Loss Gain Loss X-12 Loss Rate K-12 K-12 Loss Rate White Hinority

I

1950 3427 .888
1951 (3491 )a .872
1952 (35 53 )a .855
1953 3614 . .838
1954 3674 .822
1955 3743 .806
1956 3726 789
1957 3710 .772
1958 3702 .756
1959 3676 .740
1960 3658 .723
1961 3570 .723
1962 3276 .723
1963 3144 .723
1964 2960 .723
1965 2717 .723
1966 2365 .723
1967 2158 .723
1968 2188 .723
1969 2024 .723
1970 2324 .723
1971 2157 .723

"1972 2061(ext).723

3O43
3044
3038
3029
3020
3017
2940
2864
2799
2720
2645
2581
2369
2273
2140
1964
1710
1560
1582
1463
1680
1560
1490

1966
1967
1968
1969
1970
"1971
1972
1973
1974
1975
1976
1977

37109
3043 2273 770 36339
3044 2140 904 35435
3038 1964 1074 34361
3029 1710 1319 33042 -
3020 1560 1460 31582
3017 1582 1435 30147

'2940 1463 1477 28670
2864 1680 1184 27486
2799 1560 1239 26247
2720 1490 1230 25017

WI TES U. S. CENSUS
- 10 Y

<5 10-14 T Reteni

1950 14816 8527
1960 17134 13303
1970 10740 12764 RI5

-2.1%
-2.52
-3.0%
-3.81
-4.41
-4.52
-4.9%
-4.1Z
-4.5%
-4.72

24606
24089
2.3487
22784
21917
20952
20010
19029
18248
17609
16746

25808
24606
24222

22501
21547
20631
19220
17946
17327
16656
15826

-4.71
-1.6Z
-?. 6z
-4.7%
-4.2Z
-4.2Z
-6.8U
-6.6Z
-3.42
-3.9Z
-5.0?

77.72
76.4%
74.%X
7L.8Z
69.62
67.62
64.92
62.4Z
60.1%
58.92
56.52

7062
7478
tr67
8845
9407
9866

10408
10821
11512
11633
12206

ear 11 Year
rtion Retention
~ion Retention

.898
.745
.745

.888
.723
.723

I5

COMK ACTIONS (School Comittee v. School Board-state)

1967-69 Secondary ol desegregation mandated by
State Board.

1970 State Board voted to uIthhold funds.
1971 Suit brought.
1972 First order (Sept. 1973 start ordered).

Start of elementary desegregation.

MInterpolated.

1974



WHITE ENROLLMENT PROJECTIONS FOR INDIANAPOLIS, 1968-1976

Year
Actual

K-12
Actual

Loss kate
Projected
Loss Ratea

Projected
K-12 Minority

Percent
White

1967 73449 35700 67.3%
1968 72010 -2.0% 36577 66.3%
1969 70204 -2.5% 37988 64.9%
1970 67772 -3.5% 67772 38044 64.1%
1971 63334 -6.6% -2.7% 66150 38992 6 .9%
1972 59079 -6.7% -2.8% 64266 38522 60.5%
1973 53292 -9.8% -2.9% 62382 38422 58.1%
1974 50041 -6.1% -3.0% 60498 37550 57.1%
1975 47390 -5.3% -3.1Z 58615 37235 56.0%
1976 45210 -4.6% -3.2% 56731 36815 55.1%

aBased on linear regression of 1967 to
1970 actual enrollment;
slope - -1884, constant - 75568

COURT ACTIONS (U.S. v. Board of School Com.)

1968
1971
1973
1973

Suit brought.
First order.
Start of "interim" plan (partial desegregation).
Metro order; not yet decided.

I
0

Un
VI



W1ITE ENROLLMENT PROJECTIONS FOR SAN FRANCISCO. CALIFORNIA 1968-1977

thite Anglo Retention Cohort * Net Net Projected- Projected Actual Actual Percent

Year Births Fraction Rate (R) Net Year Loss Cain Loss K-12 Loss Rate K-12 K-1 2 a Loss Rate White Minority

1950 12782 b .880 .575 6468 1966 39877 41.92 55294

1951 (12621) b .872 .562 6185 1967 62096 39559 39559 - .8% 40.8% 57400

1952 (12460) .864 .549 5910 1968 6468 3134 3334 58762 -5.4% 37383 38159 -3.5% 39.9% 57478

1953 M2298 .856 .536 5642 1969 6185 2936 3249 55513 -5.5Z 35327 34700 - -9.1% 37.1% 58831

1954 11842 .848 .523 5252 1970 5910 2593 3317 52196 -6.0% 33208 32133 -7.4% 35.1 59414

1955 11132 .840 .510 4769 1971 5642 2250 3392 48804 -6.5% 31049 26484 -17.62 31.7% 57061

1956 10902 .832 .496 4499 1972 5252 2188 3064 45740 -6.3% 29093 24094 -9.0% 29.4% 57860

1957 11366 .824 .483 4524 1973 4769 2029 2740 43000 -6.0% 27347 20988 -12.9% 26.9% 57035

1958 11082 .816 .470 4250 1974 4499 1953 2546 40454 -5.9% 25734 18654 -11.1% 25.31 55079

1959 10498 .808 .457 3876 1975 4524 1787c 2737 37717 -6.8%c 23984 17405 -6.71 24.4% 53928

1960 10476 .800 .444 3721 1976 4250 1 5 1 9 c 2463 35254 -6.52 22425 14958 -14.1% 22.9% 50297

1961 10418 .782 ."44 3617 1977 3876 1173 2703 32551 -7.7% 20698 13730 -8.2% 21.9% 48932

1962 9974 .764 .444 3383
1963 9462 .746 .444 3134
1964 9082 .728 .444 2936
1965 8224 .710 .444 2593
1966 7322 .692 .444 2250 WHITES, U.S. CENSUS ANGLO

1967 7310 .674 .444 2188 Percent 10 Year 11 Year
1968 6966 .656 .444 2029 <5 10-14 Anglo <5 10-14 Retention Retention
1969 6894 .638 .444 19531970 6S492_ .620 .444 1787 1950 52970 29715 .88 46614 26149 R5 .605 .575

1971 5 6 8 4 c .602 .444 1519 1960 40937 35243 .80 32750 28194 1 o 4 7 8  .44
1972 4522 .584 .444 1173 1970 25304 25229 .62 15688 15642 R7 .478 .444

aSupplied by San Francisco Schools;
bInterpolated.

CPossible effects of desegregation.

excludes "other non-white."

Li'

COURT ACTIONS (Johnson v. San Francisco)
i

1969 School Board plan adopted (partial
1970 Start of school board plan.
1971 First court order and start of general

desegregation.



WHITE ENROLLMENT PROJECTIONS FOR DETIT. NICHIGAN, 1968-1977

uhite Retention Net Net Projected Projected Actual Actual Percent
Year Births Rate (R) Net Year Loss Gain Loss K-12 Loss Rate X-12 K-12b Loss Rate White Minority

1949 36384 a .613 22303
1950 35984 .612 22022 1966 243014 126354 126354 42.5% 170681
1951 35553a .611 21723 1967 22303 11789 10514 232500 -4.3 120921 120544 -4.6Z 40.9% 174321
1952 3 5 1 2 3 a .610 21425 1968 22022 11636 10386 22214 -4.5% 115479 15295 -4.32 39.11 180005
1953 34692 .609 21127 1969 21723 11155 10568 211546 -4.82 109936 108264 -6.12 36.8% 185595
1954 33882 .608 20600 1970 21425 10614 10811 200735 -5,1% 104330 100717 -7.0% 34.8% 189046
1955 32131 .607 19504 1971 21127 10423 10704 189924 -5.3% 98800 96269 -9.6 33.3Z 193188
1956 31574 .606 19134 1972 20600 9380 11220 178704 -5.92 92971 86555 -9.0% 30.8% 194521
1957 29418 .605 17798 1973 19504 8482 11022 167682 -6.6% 86835 74965 -13.42 28.2Z 190613
1958 27164 .604 16407 1974 19134 8267 10867 156815 -6.5Z 81191 67833 -9.52 26.4% 189563
1959 24260 .603 14629 1975 17798 8359 9439 147376 -6.0% 76319 56855 -16.2% 22.8% 192741
1960 22496 .602 13543 1976 16407 7108 9299 138077 -6.3 71511 44614 -21.5Z 18.7% 194600
1961 21296 .601 12799 1977 14629 5832 8797 129280 -6.8% 66648 36227 -18.8 15.8% 192544
1962 19648 .600 11789
1963 19426 .599 11636
1964 18654 .598 U155
1965 17808 .596 10614
1966 17518 .595 10423
1967 15792 .594 9380 WIT U. S. CENS
.1968 14304 .593 8482 10 1ention ear
1969 13964 .592 8267 <5 10-14 Retento Retention
1970 14144 .591 8359 1950 150825 96185 R, .640 .612
1971 12048 .590 7108 1960 103729 96022 R6 0  .630 .602
1972 9.31 .589 5832 1970 59535 65310 R620 .591

a nterpolated or extrapolated.
bScplied by Detroit Public School

District;
Includes pre-K students for consistency
with 1966-67 data.

CORT ACTIONS (Hilliken v. Bradley)

1969-70 Board ordered plan (not iplemeted).
1971 First court order.
1972 Metro order (vacated, 1973).
1975-76 Start of general desegregation tJanuary, 1976)

Ut



WHITE ERLLirr PROJECTIONS FOR PRINCE GEORGES COMITY MARYLAND 1968-1977

Net
T-ar Z Irt.hs Rat& (P) Net Year Less Cain Loss .- 12 Loss Rate "XY-12 X-12 Loss Rate White Minority1950 4493 a 1.32 5931 1966 

108906 88-12 145811951 (5046)a 1.32 6661 1967 122996 118476 118476 +8.82[ 86.82 179841952 (5599)a 1.31 7335 1968 5931 13330 +7399 130395 +6.02 125585 124663 +5.2Z 84.8% 22313
1953 6152 1.31 8059 1969 6661 14289 +7628 138023 +5.8 132868 127438 +2.2Z 82.1% 26743
1954 6186 1.30 8042 1970 7335 14115 +6780 144803 +4.9% 139379 127296 0.0% 79.5% 33101
1955 6661 1.30 8659 1971 8059 13791 +5732 150535 +4.0% 144954 123592 -3.37. 75.9% 39236
1956 7322 1.29 9445 1972 8042 13718 +5676 156211 +3.8 150462 119033 -3.7 73.5% 42396
1957 7602 1.29 9807 1973 8659 12852 +4193 160404 +2.72 e154525 107809' -9.4%. 69.9% 46495
1958 8528 1.28 10916 1974 9445 12688 +3243 163647 +2.0% 157616 101497 -5.9Z 67.1 49713
1959 8886 1.28 11374 1975 10916 11400 +484 164131 40.32 158088 94872 -6.52 64.02 53464
1960 9604 1.27 12197 1976 11374 10113 -1261 162870 -0.8% 156824 87047 -8.2% 60.2Z 57485 -
1961 9974 1.24 12368 1977 12197 8225 -3972 158898 -2.4., 153060 78476 -9.8 56.3Z 60826
1962 10002 1.22 12202 

01963 11202 1.19 13330
1964 12318 1.16 14289
1965 12382 1.14 14115
1966 12424 1.11 13791
1967 12702 1.08 13718 WHITES. U. S. CENSUS
1968 12240 1.05 128521969 12318 1.03 12688 <5 10-14 Retention1970 11400 1.00 11400 1950 23861 11054 R 1.321971 10426 .97 10113 1960 43672 31498 R 60  1.71972 8750 .94 8225 1 1970 56722 55675 R 70  1 .00

aInterpolated. 
COURT ACTIONS (Vaulthn's v. Board of Ed.)bAssmes n net growth in 1 9 7 0s.
1971 Suit brought.
1972 First order.
1973 Start of general desegregation.



ANGLO ENROLL N PROJECTIONS FR LT-LAS, TEXAS 1968-1976

White Anglo Retention
ear Births Fraction Rate (R)

'950
951
952
953
954
955
956
.957

958
959
960
961
.962
-963
964

9764 b(10653)

(11543)b
12432
12792
12708
13144
12990
13106
12948
13166
12550
12338
12008
11356

.940"

.938

.936
.934
.932
.930
.928
.926
.924
.922
.920
.909
.898
.887
.876

1.270
1.229
1.188
1.147
1.106
1.065
1.024

.983

.942

.901

.860

.860

.860

.860

.860

Cohort
Net

11656
12281
12835
13318
13186
12587
12490
11824
11408
10756
10417
9811
9528
9160
8555

Net Net Projected Projected Actual Actual PercentYear Loss Gain Loss K-12 Loss Rate K-12 K-12a Loss Rate Anglo Nin.

1966
1967 152097
1968 11656 9160 2496 149601 -1.6% 97888 97888 61.4% 614311969 12281 8555 3726 145875 -2.52 95441 97103 -. 8% 59.6Z 65772
1970 12835 7821 5014 140861 -3.42 92196 95012 -2.2% 58.22 68341
1971 13318 7618 5700 135161 -4.0% 88508 86482 -9.0Z 55.0Z 70824
1972 13186 7689 5497 129664 -4.1% 84879 78434 -9.3% 51.9Z 72655
1973 12587 8237 4350 125314 -'3.4 RIQ,9- _fiQ-I 1 1 ." L a .,,V
1974
1975
1976
1977

12490
11824
11408

8622
8733
7875

3868
3091
3533

121446
118355
114822

-3.1%
-2.5%
-3.0%

965 LVu>)4 .OO) .5bu 7821 WHITES, U.S. CENSUS ANGLO966 10372 .854 .860 7618
967 10606 .843 .860 7689
968 11512 .832 .860 8237 <5 10-14 <5 10-14969 12212 .821 .860 8622
969 12212 .810 .860 8733 1950 40268 20838 .94 .99470 12536 .899 .860 873 1960 59295 48488j .92 .97-7? 1146 .799 .860 7875 1970 50636 559701 .81 .854n2

79451
77465
75141

63503
57426
50008

ANGLOS

10-4
37852
54551
41015

20630
47033
47574

-8.8%
-9.6%

-12.9%

45.4%
42.5%

I0 i. o
76519
77691

Figures suplied by school district; excludes kindergarten,
wucn was started after desegregation.

IInter-oolated.

CORT ACTIONS (Estes v. Tasby)

1970
1971

Suit brought (October).
Order and start of partial desegregation

1976 Start of general desegregation in grades
4-8.

UJ'

10 Year 11 YearRetet ^x_ Retentiom

Retention Retention

R 50
R 60
R i7

1.243
.872
.872

1.270
.860
.860

Q

I

I

PERCENT

<5 10-14



ANGLO ENROLLMENT PROJECTIONS FOR FORT WORTH, TEXAS, 1968-1976

White Anglo Retention Cohort Net Net Projected Projected Actual Actual Percent
Year Births Fraction Rate (R) Net Year Loss Gain Loss K-12 Loss Rate K-12 K-1t Loss Rate Anglo Min.

LJv Q0;IJ1951 (7019) a

1952 (7436)a

1953 7852
1954 7486
1955 7418
1956 7692
1957 8128
1958 7326
1959 7298
1960 7088
1961 6606
1962 6222
1963 6002
1964 6110
1965 5452
1966 5234
1967 5345
1968 6072
1969 6228
1970 6470b
1971 5476
1972

77246
6523 4046 2477 74769
6729 4068 2661 72108
6911 3584 3327 68781
7070 3397 3673 65108
6523 3424 3099 62009
6250 3839 2411 59598
6253 3886 2367 57231
6375 3983b 2392 54839
5537 3242 2295 52544

WHITES, U.S. CENSUS

-3.2%
-3.6%
-4.6Z
-5.3%
-4.8%
-3.9%
-4.0%
-4.2%
-4.2%

PERCENT
ANGLO

57579 57579
55736 58011
53730 57429
51258 56139
48541 51436
46211 48839
44409 44455
42633 41339
40842 39525
39127

ANGLOS

+.8%
-1.0%
-2.2%
-8.4%
-5.0%
-9.0%
-7.0%
-4.4%

67.32 28016
67.0% 28510
65.2% 30600
63.7% 31956
61.3% 32476
59.4% 33429
57.6% 32678
54.5% 34495
53.0% 35083

00
w~

0

,.938
.936
.934
.932
.930
.928
.926
.924
.922
.920.9 9

.887
.876
.865
.854
.843
.832
.821
.810
.779

1.022
.993
.964
.935
.906
.876
.847
.818
.789
.760
.760
.760
.760
.760
.760
.760
.760
.760
.760
.760
.760

6729
6911
7070
6523
6250
6253
6375
5537
5309
4956
4564
4246
4046
4068
3584
3397
3424
3839
3886
3983
3242

.99

.97

.85

24119
29640
21182

14023
25222
23097

L ________ L

1.046
R .779

.779

1.051
.760
.760

aInterpolated.

possible effect of 1971 orders.
COURT ACTIONS (Flax v. Potts)

1961 Suit brought.
1971 Order and start of partial desegregation.
1973 Second order and start of general desegregation.

1voo
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976
1977

1 10 Year 11 Year
<5 10-14 1 <5 10-14 <5 10-141 Re tention Re tention

1950 25658 14165
1960 32217 26002
1970 26150 27173

.94

.92

.81



ANCLO ENROLLMENT PROJECTIONS FOR HOUSTON, TEXAS, 1968-1976

White. Anglo Retention Cohort Net Net Projected Projected Actual Actual Percent
Year Birth* Fraction Rate (R) Net Year Loss GaLn Loss K-12 Loss Rate K-12 K-12 Loss Rate Anglo HMn.

1950 13556 .810 1.358 14911 1966
1951 ( 1 49 4 8 )' .808 1.323 15979 1967 194208 132700 132700 55.6% 107649
1952 (16340) .806 1.288 16966 1968 14911 12726 2185 192023 -1.1% 131240 131099 -1.2% 53.3% 114999
1953 17732 .804 1.253 17863 1969 15979 11874 4105 187918 -2.1% 128484 124451 -5.1% 52.7% 111769
1954 17650 .802 1.218 17241 1970 16966 10577 6389 181529 -3.4% 124116 119181 -4.2% 49.4% 121957
1955 17946 .800 1.184 16998 1971 17863 10179 7684 173845 -4.2% 118903 107517 -9.8% 46.4% 123976
1956 14678 .798 1.149 13458 1972 17241 9797 7444 166401 -4.3% 113790 98282 -8.6% 43.6% 127128
1957 15088 .796 1.114 13379 1973 16993 9803 7195 159206 -4.3% 108897 87776 -10.7% 40.4% 128206
1958 16372 .794 1.079 14026 1974 13458 9904 3554 155652 -2.2% 106501 83439 -4.9% 38.6% 130019
1959 18252 .792 1.044 15092 1975 13379 9 22 3b4 15 6 151496 -2.7%b 103626 75085 -10.0% 36.5% 134190
1960 13324 .790 1.009 10621 1976 14026 8 61 2b5 41 4 146082 -3. 6 %b 99895
1961 18352 .184 .975 14028 1977
1962 18640 .778 .941 13646
1963 18174 .772 .907 12726
1964 17756 .766 .873 11874 PERCENT
1965 16568 .760 .840 10577 WHITES, U.S. CENSUS ANGLO ANGLOS
1966 16750 .754 .806 10179
1967. 16966 .748 .772 9797 10 Year 11 Year
1968 17902 .742 .738 9803 <5 10-14 <5 10-14 <5 10-14 Retention Retention
1969 19114 .736 .704 9904 1950 51361 29210 .81 .88 41602 25705 R5 0  1.321 1.358
1970 18858b .730 .670 9223 1960 87775 64658 .79 .85 69342 54959 R 1.008 1.009
1971 17 754b .724 .670 8612 1970 78119 88469 .73 .-79 57027 69891 R 0  .695 .670
1972 ro

alntr1oatd. COURT ACTIONS (Broussard v. Houston)

b Possible effect of desegregation.
1966 Suit brought.
1970 Order of partial plan.
1971 Start of partial plan.
1973,75 Expansions of plan.

0'
I-.'



WHITE ENROLLMENT PROJECTIONS FOR OKLAHOMA CITY, OKLAHOMA, 1968-1976

White Retention Net Net Projected Projected Actual Actual Percent
Year Births Rate (R) Net Year Loss Gain Loss K-12 Loss Rate K-12 K-12 Loss Rate White Minority

1950 5717 1.050 6003 1966 60288 79.9% 15169
1951 (5963)a 1.037 6184 1967 84370 59417 59417 zl.4% 79.1% 15699
1952 (6208) 1.024 6357 1968 6003 6331 +328 84698 +.4% 59655 58472 1.6% 78.2% 16255
1953 6454 1.011 6525 1969 6184 6137 j47 84651 -.1% 59595 53470 -8.6% 73.3% 19475
1954 6426 .998 6413 1970 6357 5230 -1127 83524 -1.3% 58820 50495 -5.6% 72.1% 19547
1955 6595 .985 6496 1971 6525 4658 -1867 81657 -2.2% 57526 49571, -1.8% 71.7% 19569
1956 6662 .972 6475 1972 6413 4463 -1950 79707 -2.4% 56146 42224 -14.8% 70.1% 18051
1957 6710 .959 6435 1973 6496 4526 -1970 77737 -2.4% 54798 37453 -11.3% 69.3% 16586
1958 6734 .946 6370 1974 6475 4894 -1581 76156 -2.0% 53702 34568 -7.7% 66.8% 17147
1959 7316 .933 6826 1975 6435 5077 -1358 74798 -1.8% 52736 32861 -4.9% 65.0% 17691
1960 7572 .921 6974 1976 6370 4686 -1684 73114 -2.3%
1961 7390 .908 6710 1977
1962 7664 .899 6890
1963 7170 .883 6331
1964 7054 .870 6137
1965 6096 .858 5230 WHITES, U.S. CENSUS
1966 5512 .845 4658
1967 5364 .832 4463 10 Year 11 Year
1968 5526 .819 4526 <5 10-14 Retention Retention
1969 6C64 .807 4894
1970 6394 .794 5077 1950 22784 14105 R 50 1.045 1.050
1971 6000 .781 4686 1960 33503 23911 R60 .928 .921
1972 1970 24036 28300 R70 .811 .794

aInterpolated.
COURT ACTIONS (Dowell v. School Board)

1965 Suit brought.
1968 Order .of partial secondary desegregation.
1969 Start of partial secondary desegregation.
1972 Order and start of general desegregation.i



WITE ENROLLMENT PROJECTIONS FOR LITTLE ROCK, ARKANSAS, 1968-1976

White Retention Net. Net Projected Projected Actual Actual Percent
Year Births .Rate (R) Net Year Loss Gain Loss K-12 Loss Rate K-12 K-12 Loss Rate White Minority

1950 1851 .892 1651 1966
1951 (1898)a .922 1750 1967 2597 27996 16018 16018 65.3% 8495
1952 (1945) .952 1852 1968 1651 2389 +738 28734 +2.6% 16434 15895 -.8% 64.0% 8959
1953 - 1992 .982 1956 1969 1750 2326 +576 29310 +2.0% 16763 15264 -4.0% 62.0% 9364
1954 1878 1.013 1902 1970 1852 1867 +15 29.325 +.1% 16780 14815 b -2.9% 60.6% 9639
1955 1973 1.043 2058 1971 1956 1811 -145 29180 -.5% 16696 13273 -10.4% 57.0% 10033
1956 2078 1.073 2230 1972 1902 1789 -113 29067 -.4% 16629 11921 -10.2% 53.3% 10427
1957 2186 1.104 2413 1973 2058 1771 -287 28780 -1.0% 16463 11562 -3.0% 51.0% 11110
1958 2192 1.134 2486 1974 2230 1680 -550 28230 -1.9% 16150 10869 -6.0% 48.8% 11412
1959 2134 1.164 2484 1975 2413 1634 -779 27451 -2.8% 15698 10399 -4.3Z 47.0% 11727
1960 2064 1.194 2464 1976 2486 1620 -866 26585 -3.2% 15196
1961 1850 1.164 2153 1977,
1962 2290 1.134 2597
1963 2164 1.104 2389
1964 .2168 1.073 2326
1965 1790 1.043 1867 WHITES. U.S. CENSUS
1966 1788 1.013 1811
1967 18 2 .982 1789 10 Year 11 Year
1968 1860 .952 1771 <5 10-14 Retention Retention
1969 1818 .924 1680 _,
1970 1832 .892 1634 1950 7400 4393 R .901 .892
1971 1816 .892 1620 1960 7199 P665 R 50 1.175 1.194
1972 1970 7015 8456 R60 .901 .892c

70

aInterpolated.

bBased on known total, interpolated minority.

C Reduction to R50 assumed to obtain better pre-

desegregation fit.

COURT ACTIONS

1959/
1971

Suit brought.
Order and start of general desegregation.

a'

-400
Cn

I



WHITE ENROLLMENT PROJECTIONS FOR JACKSON, MISSISSIPPI, 1968-1976

white Retention Net Net Projected Projected Actual Actual Percent
Year Births Rate (R) Net Year Loss Gain Loss K-12 Loss Rate K-12 K-12 Loss Rate White Minority

1950 1425 a 1.49 2123 1966b5 .017 81951 (1520)a. 1.42 2158 1967 1608 23425 21450 2 14 50b 55.0% 17580

1952 (1615) 1.35 2180 1968 2123 1578 -545 22880 -2.3% 20957 2 0 79 3b -3.1Z 53.6% 17980
1953 1710 1.28 2189 1969 2158 1450 -708 22172 -3.1% 20307 20200 -2.9% 52.4% 18380
1954 - 1602 1. 4"!1 1938 1970 2180 1259 -921 21251 -4.2% 19454 12029 -40.4% 39.1% 18729
1955 1557 1.14 1775 1971 2189 1161 -1028 20223 -4.8% 18520 11129. -7.5% 36.7% 19229
1956 1558 1.07 1667 1972 1938 1215 -723 19500 -3.6% 17853 10 15 3a -8.8- 34.0% 19742
1957 1680 1.00 1680 1973 1775 1267 -508 18992 -2.6% 17389 9353 -8.6Z .....

1958 1506 .93 1401 1974 1667 1202 -465 18527 -2.4% 16972 8496 -9.2% 30.6% 19298
1959 1436 .86 1235 1975 1680 1341 -339 18188 -1.8% 16666 8204 -3.4% 29.8% 19292
1960 2096 .79 1656 1976 1401 1172 -229 17959 -I.3% 16449
1961 2298 .79 1815 1977
1962 2036 .79 1608
1963 1998 .79 1578
1964 1836 .79 1450
1965 1594 .79 1259 WHITES, U.S. CENSUS
1966 1470 .79 1161
1967 1538 .79 1215 10 Year 11 Year
1968 1604 .79 1267 <5 10-14 Retention Retention
1969 1522 .79 1202
1970 1698 .79 1341 1950 5594 /3319 R 1.437 1.49

1971 1484 .79 1172 1960 10784 /8039 R50  .807 .79

1972 1970 6637 8708 R6 0  .807 .79
_70

al interpolated.

bBased on known total, interpolated minority.
COURT ACTIONS (Evers v. JaCkson)

1963
1970

Suit brought.
Order and start of general desegregation.



PROJECTED WHITE ENROLLMENT FOR THE

LOUISVILLE-JEFFERSON COUNTY SCHOOL DISTRICT, 1967-1977

White Retention
Year Births Rate (R)

1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971
1972

10898 b(11262) b
(11626)
11990
12762
13018
14070
14220
13706
13660
13528
12994
12672
12340
12036
10586
10322
10092
10126
10528
10940
10542
9107

r

Net I Year

1.062
1.054
1.046
1.037
1.029
1.021
1.013
1.005

.996
.988
.980
.972
.964
.956
.948
.940
.931
.923
.915
.907
.899
.891
.883

1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976
1977

Projected
fet Net Projected Public

)ss Gain Loss K-12 Loss Rate K-12

11574
11870
12161
12434
13132
13291
14253
14291
13651
13496

11797
11410

9951
9610
9315
9265
9549
9835
9393
8041

+223
-460

-2210
-2824
-3817
-4026
-4704
-4456
-4258
-5455

169153
169976
169516
167306
164482
160665
156639
151935
147479
143221
137766

+.1%
-3%

-1.3%
-1.7%
-2.3%
-2.5%
-3.0%
-3.0%
-2.9%
-3.8%

111131
107797
104563
101531

97673

11574
11870
12161
12434
13132
13291
14253
14291
13651
13496
13257
12630
12216
11797
11410
9951
9610
9315
9265
9459
9835
9393
8041

I10 Year 11 Year
0-4 10-14 Retention Retention

1950 47028
1960 64260
1970 49410

aFrom Jefferson County Education

Consortium (Johnson, et-al,
1977).

bIn erpolated"

cBased on 1969-77 projected loss

.rates for school-age population.

27711
49665
63085

R60
R7n

1.056
.982
.908

1.062
.980
.899
.899

COURT ACTIONS

Projected Actual
Actual Actual Private
1-1 2a Loss Rate 1-12

107340
110500
113115
116404
116324
114800
111131
103837

92081
87249
82141

+2.9%
+2.4%
+2.9%

-. 1%
-1.3%
-3.2%
-6.6%

-11.3%
-5.2%
-5.9%

25718
24946
24198
23496
22603

Private
1-12
1-12

38277
34180
30157
28216
26705
25718
27915
30329
32944
33911

Projected Actual Actual
Public Public Private

Year & Private & Private 1-12

1968
1969
1970
1971
1972
1973
1974
1975

1971 Jefferson County suitsfiled. i 
1972 Louisville suit filed.
1973 First court order.
1974 Merger order (actually implemented by_

state board).
1975 Start of general desegregation.

)77

148771
147736
145667
143191
139898
136400
132308
128339
124617
119882

148777
147295
146561
144540
141505
136849
131752
122410
120193
116132

-1.0%
-. 5%

-1.4%
-2.1I%
-3.1%
-3.7%
-7.1%
-1.8%
-3.4%

WHITES, U.S. CENSUS



WHITE ENROLLMENT PROJECTIONS FOR SAN DIEGO,

1968-1977

White Anglo Retention Cohort Net Net Projected Projected Actual Actual Percent
Year Births Fraction Rate (R) Net Year Loss Gain Loss K-12 Loss Rate K-12 K-12a Loss Rate Anglo in.

1950 8004
1951 (8 8 75)b
1952 (9 74 6 )b
1953 10610
1954 11232
1955 10672
1956 11346
1957 12244
1958 12074
1959 13198
1960 12898
1961 12716
1962 12642
1963 11730
1964 10842
1965 9448
1966 9424
1967 9382
1968 9626
1969 10028
1970 1,102
1971 8512
1972 8394

.860

.856

.852

.848

.844

.840

.836

.832

.828

.824

.820

.816

.812
.808
.804
.800
.796
.792
.788
.784
.780
.776
.772

1.20
1.17
1.14
1.10
1.07
1.04
1.01

.98

.94

.91

.88

.88

.88

.88

.88

.88

.88
.88
.88
.88
.88
.88
.88

8260 1966
8888 1967 122310
9466 1968 8260 8341 + 181 122491 +0.1%
9903 1969 8388 7671 -1217 121274 -0.9%
10143 1970 9466 6651 -2815 118459 -2.4%
9323 1971 9903 6601 -3302 115157 -2.8%
9580 1972 10143 6539 -3604 111553 -3.2%
9983 1973 9323 6675 -2648 108905 -2.4Z
9397 1974 9580 6981 -2599:106306 -2.4%
9896 1975 9933 6934 -2947 103359 -2.8%
9307 1976 9397 5812 -3585 99774 -3.5%
9131 1977 989f 5702 -4194 95580 -4.2%
9033
8341
176 71
6651
6601
6539
6675
6981
6834
5812
5702

WHITES, U.S. CENSUS

95878
95973
95110
92827
90228
87341
85245
83199
80869
78039
74761

PERCENT
ANGLO

94182
95878
98163
96221
95208
93829
89307
87237
85823
82492
80153
75770

+1.1%
+2.4%
-2.0Z
-1.1%
,1. 4Z

-4.8%
-2.3Z
-1.6Z
-3.9Z
-2.8%
-5.5%

ANGLOS

10 Year 11 Year
<5 10-14 <5 10-14 <5 10-14 Retention Retention

1950 33515 16255 14% 12% 28823 14304 R5 0 1.18
1960 56889 40662 18% 16% 46649 34156 R60  .89
1970 46126 52051 22% 20% 36080 41532 R7 0 .89

a
aSupplied by San Diego School District.
bInterpolated. COURT ACTIONS (arlin v. San Diego Schools)

Suit filed.
Hearing and order of a voluntary plan.

77% 27696
76% 30281
76% 30540
74% 33310
74% 33672
73% 34498
72% 35227
71% 36329
69% 37291
68% 39006
66% 41270
64% 42690

1.20
.88
.88

1967
1977



ANUAL WHITE LOSS RATES IN
NORTHERN CONTROL DISTRICTS FRON THE ROSSELL STUDYa

1969 i970 1971 1972 1973 1974 1975

New York -3.1 -3.6 -2.8 -5.6 -5.0
Syracuse -3.2 -4.9 -4.4 -6.7 -4.2 -4.3
Grand Rapids 1.7 - .1 -3.2 -4.0 -5.6 - .8 -2.8
Toledo 1.4 -1.8 .2 -1.9 -4.9 -3.7
Los Angeles -2.6 -5.2 -4.5 -5.2 -7.4 -7.6 -4.0
San Diego -2.0 -1.1 -1.4 -4.8 -2.3 -1.6 -3.9
Philadelphia -3.5 -3.7 -5.1 +3.0 -7.9 -3.4 -2.8
Hartford -9.1 -9.9 -6.1 -9.3 -8.3 -7.9 -7.8
Cleveland -6.1 -1.5 -3.0 -3.2 -5.9 -5.1 -3.7
Youngstown -7.3 -4.5 -1.0 -7.1 -1.3 -8.8 -12.1
Cincinnati -3.2 -3.3 -4.8 -7.0 -9.1 -6.4 -3.3
Albuquerque + .7 +1.6 +1.0 + .8 -3.0 -3.2 0
Jersey City -3.5 -5.6 - .5 -6.7 -10.7 -8.7 -11.6
Phoenix - .7 - .2 -1.1 -4.9 -2.3 -4.3
Columbus, Ohio -1.3 -1.3 - .7 -5.2 -5.5 -4.8 -3.9
Akron -3.9 -1.8 -2.3 -3.7 -6.4 -5.0 -3.2
Kansas City, Kansas -3.3 -2.3 -3.5 -6.3 -7.3 -6.9 -4.6
Omaha - .7 1.6 0 -1.9 -4.9 -3.4 -3.1

Average Mite Loss -2.76 -2.64 -2.4 -4.43 -5.67 -5.35 -4.77

includes control group cities as well as northern "token desegregation" districts that showed no white
reassignment and less than three percent black reassignment and which had total enrollments over 20,000
and minority enrollments in the 20-60 percent range in 1968 (Rossell, 1977).

-0
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This report analyzes the legal and constitutional implications of
S. 528, the "Neighborhood School Act of 1981," introduced by Senator Johnston,
jJ 11., on February 94, 1981. Section 2 of that bill states that the
"neighborhood public school" is "the preferred method of public school
attendance and should be employed to the maximde extent consistent with the
Constitution of the United States." To implement this congressional policy,
53 imposes certain limits on the authority of the Federal courts to require
the transportation of any student beyond the public school "nearest the
student's residence" in school desegregation cases, The bill's major restriction
would operate to bar the courts from ordering the bus transportation of any
student in excess of thirty minutes "total actual daily time" or ten miles
"total actual round trip distance" beyond that required for the student's
attendance at the "public school closest" to his or her residence. Based
on a review of the case law, the report indicates that S. 528 could preclude
judicial use of busing remedies heretofore approved by the Supreme Court
in v. 1ard of Education and its progeny to eliminate d" I or
unconstitutional segregation from the public schools. This, in turn, raises
issues of constitutional dimension related to Congresst power to legislate
remedies for equal protection violation under 55 of the Fourteenth Amendaent,
or to restrict the jurisdiction of the Federal courts pursuant to Article
IMI of the Constitution.

With regard to the §5 issue, the report suggests that in view of the
emphasis in v. J gja and O v. t , ;& AL, on Congress'
superior fact-finding capacity in framing remedies for equal protection violations,
the limitations imposed by S. 528 We be entitled to judicial deference,
particularly if the findings in 52 of the bill relative to the hams of busing
are supported by other evidence adduced -in congressional hearings and debate.
However, because the bill could be viewed as restricting or abrogating, rather
than expanding, a remedy essential to the right to a desegregated education in
some cases, and involves the issue of Congress' power ZU. A 1A the Federal
courts rather than the States as in orga and Orggjn, those precedents may
not be totally applicable to S. 528. Another possible source of authority for
the remedial limits of the bill, as they would apply to the use of busing by
the lower Federal courts, may be found in Article I1 of the Constitution which
empowers Congress to "ordain and establish" the inferior Federal courts. The
Supreme Court has consistently contrued Congress' power over the jurisdiction
of the lower Federal courts to be virtually plenary. More problematic, however,
is the issue whether Congress' Article III power to make "Exceptions and...
Regulations. . ." to the Supreme Court's appellate jurisdiction would sanction
the statutory withdrawl of Supreme Court authority to order busing remedies to
effectuate the right to a desegregated education. Fundamental constitutional
considerations related to separation of powers and the Supreme Court's essential
function in giving uniformity and national supremacy to Federal law ma operate
is limitations upon Congress' Article InI powers in relation to the appellate
jurisdiction of the Supreme Court.
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LEGAL ANALYSIS OF S. 528. 97TH CONG., IST SESS.,
THE "NEIGHBORHOOD SCHOOL ACT OF 1981"

INTRODUCTION

On February 24, 1981, Senator Johnston, on behalf of himself and several

colleagues, introduced S. 528, the "Neighborhood School Act of 1981," which was

referred to the Committee on the Judiciary. That bill would impose certain

limits on the power of the Federal courts with respect to the grant of injunc-

tive relief in suits to desegregate the public schools and would authorize the

Attorney General to seek judicial enforcement of these limits on behalf of pri-

vate parties in certain circumstances.

Section 2 of the bill contains a declaration of Congressional findings to

wit: that court ordered transportation of students beyond the public school

"closest to their residences" has been an "ineffective remedy" frequently re-

sulting in an "exodus" of'children and loss of community support for public

school systems; that such transportation is "expensive and wasteful of scarce

supplies of petroleum fuels;" and that student busing "to achieve racial balance"

has been "overused" by the courts, is "educationally unsound," and actually

causes racial imbalances in the schools "without constitutional or social jus-

tification." Accordingly, 12 concludes by stating that the assignment of child-

ren to their "neighborhood public school" is "the preferred method of public

school attendance and should be employed to the maximum extent consistent with

the Constitution of the United States."
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To implement this congressional policy, 53 of the bill would add a new
I/

subsection (c) to 28 U.S.C. 1651 providing that, except in certain limited

circumstances,

No court of the United States may order or issue any writ
ordering directly or indirectly any student to be assigned
or to be transported to a public school other than that
which is nearest to the student's residence, . .

The bill provides for exceptions to this general limitation on judicial authority

where more extensive transportation is required by a student's attendance at a

"magnet," vocational, technical, or other specialized instructional program, is

related "directly or primarily" to an "educational purpose," or is otherwise

"reasonable." However, no such transportation requirement shall be considered

reasonable if alternatives less onerous in terms of "time in travel, distance,

danger, or inconvenience" are available. The cross-district busing of students

would also be deemed unreasonable. Nor would a transportation plan be "reasonable"

where it is "likely," presumably because of white flight or otherwise, to aggravate

existing "racial Imbalance" in a school system, or to have "a net harmful effect

on the quality of education in the public school district." Finally, 53 would

sake it unreasonable, and therefore bar the courts from ordering, the bus trans-

portation of any student that exceeds by thirty minutes or by ten miles the

"total actual time" or "total actiial round trip distance" required for the

student's attendance at the "public school closest" to his or her residence.

I/ This section currently provides:

5 1651. Writs
(a) The Supreme Court and all courts established by Act of Congress may

issue all writs necessary or appropriate in aid of their respective jurisdictions
and agreeable to the usages and principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or judge
of a court which has jurisdiction.

82-289 0-82-651
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2/
Section 4 of the bill would amend Title VI of the 1964 Civil Rights A t

to authorize the Attorney General, on complaint by a student or his parent

that "he has been required directly or indirectly to attend or to be trans-

ported to a public school in violation of the Neighborhood School Act," to

initiate a civil action in Federal district court to enforce these limitations.

Before Instituting such action, the Attorney General must certify that the comr-

plaint is meritorious, and that the complainants are unable to maintain an

appropriate action for relief. The Attorney General is authorized to Lmplead

as defendant such -parties as may be necessary to the grant of effective relief.

I. °- -

As is apparent frou the bill's preambulatory findings, the basic legis-

lative objective of the proposed act is to, in effect, constitutionalize the

"neighborhood school' by imposing strict statutory limits on the power of the

Federal courts to order the transportation of any student beyond the "closest"

public school to his or her residence-in desegregation cases. For purposes of

the bill, it is indifferent. whether the order or plan Is directed to elimina-

tion of segregation de lure in origin, that Is, that caused by the intentional

actions of school officials and traditionally condemned as a violation of the

Rqual Protection Clause of the Fourteenth Amendment, or do facto and resulting

withoVt the complicity of State or local officials. Accordingly, the bill would

make attendance at the neighborhood school the preferred method of student as-

signment, valid for all purposes under Federal law, and would sanction judicial

departures from this policy only to the extent that they did not entail an in-

crease beyond prescribed limits, in either the time or distance of travel, over

that required for a student's attendance at the school closest to his or her home.

2/ 42 U.S.C. 2000e et seq.
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As such, it would not affect the authority of the courts to enforce remedies

in school desegregation cases involving the reassignment between schools or

the reformulation of school attendance boundaries which do not place a great-

er transportation burden on any affected child. Nor would the bill interfere

with the use of other commonly employed desegregation remedies, such as volun-

tary majority to minority transfers, the establishment of "magnet" schools,

school closings and new school construction, and the remedial assignment of

of faculty and staff. Beyond this, however, the bill may import significant

restrictions on Federal authority to Impose "affirmative" remedies to redress

conditions of State sanctioned segregation violative of equal protection

guarantees.

Before proceeding further, however, it should be noted that certain

language in the bill could invite a narrow judicial interpretation of the

busing limitations with a view to reconciling them with existing authority

under the Fourteenth Amendment. For instance, the congressional finding

in 62(a)(4) -that neighborhood public schools "should be employed to the maxi-

mum extent consistent with the Constitution of the United States* (emphasis

added) finds a statutory parallel in the Scott-Hansfield endment to Title

It of the 1974 Education Amendments. That provision qualified a restriction

on court ordered busing beyond the school "closest or next closest" to the home

by stating that nothing in that Act "is intended to modify or diminish the

authority of the courts of the United States to enforce fully the Fifth and
2a/

Fourteenth Amendments to the Constitution of the United States." Taking a

cue from the Scott-Mansfield language, the busing limitations in Title It

were subsequently held by the courts not to bind judicial authority in cases

involving constitutional violations, that is, where there has been a finding of

2a/ See, 20 U.S.C. 1702(b).
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do Jure segregation. Thus, in Dayton Board of EducStion v. Brinkman the

Sixth Circuit pointed to the statement of congressional finding in 11702(b)

in refusing to adhere to the "next closest school" limitation and ruled that

the 1974 Act, taken as a whole, restricted "neither the nature nor scope of

the remedy for constitutional violations in the instant case."

Another possible limiting construction is suggested by inclusion in 13

of language that would measure the time and distance limitations on student

transportation by comparison to "the public school closest to the student's

residence and with a grade level identical to that of the student." (emphasis

added). During consideration of the fiscal 1977 Labor-REW appropriations,

Congress adopted a provision which, in terms somewhat analogous to the bill,

directed REW that it may not require the transportation of students beyond

the school nearest the home "which offers the courses of study pursued by

such student" in order to comply with Title V1 of the 1964 Civil Rights A t.

Nothwithatanding the explicit prohibitory language of the statute, and con-

trary indications in the legislative history, the Department of Justice sub-

sequently issued an analysis that Congress did not intend to prohibit HEW

'2b/ 518 F. 2d 853 (6th Cir. 1975), cart. denied 423 U.S. 1000 (1976).
See, so, rn v. Kerrigan 530 F. 2d T"(lst Cir.), cert. denied 426
U.S. 935 (16-Kartiv.ounrty School Board, 512 P. 27-" (MTM. 1975);
Evans v. suchana n 5 p. 328 (D. Del. 1976), af f'd 555 1. 2d 373 (3d
Cir. 19773

2c/ Section 208 of Pub. L. 94-439 (9/30/76). The Byrd Amendment pro-
vided-Ln full as follows:

None of the funds contained in this Act shall be used to
require, directly or indirectly, the transportation of
any student to a school other than the school which is
nearest the student's home, and which offers the courses
of study pursued by such student, in order to comply with
Title VY of the civil Rights Act of 1964.
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required busing associated with the desegregation techniques of school "pair-

ing" and "clusteringi7 Generally, pairing or clustering plans involve the

division or reorganization of grade structures between or among two or more

schools, with student attendance predicated on grade level rather than geo-

graphical proximity.

The Justice Department relied in part on the above qualification in the

Byrd amendment to reach this conclusion. It reasoned from the Byrd language

that Congress intended the transportation limits to apply only after pairing

or clustering of schools, not to the original student assignment scheme. That

is, a student could be assigned or required to attend a school beyond the pre-

scribed limits if, because of a grade structure reorganization adopted for de-

segregation purposes, the school nearest the home did not provide "the course of

study pursued by such student." The similarity of the Byrd language to that

proposed in the busing provisions of the bill suggest that the latter's time

and distance limitations could likewise be interpreted in a manner contrary to
2e/

the probable intent of its sponsors.

2d/ See, 123 Cong. Rec. 10908 (daily ed. 6/28/77).

2e. This result could probably be avoided, however, by the addition of
language to eliminate any inherent ambiguity and narrowing the scope of the
present qualifying language. An example may be found in the Eagleton-Biden
Amendment adopted in 1977 as a response to the Justice Department interpre-
tation of its predecessor, the Byrd Amendment. Eagleton-Biden, first enacted
by the fiscal 1978 Labor-HEW appropriations, 5208, Pub. L. '95-205, 91 Stat.
1460 (12/9/77) incorporated the Byrd language but added the following:

For the purpose of this section an indirect require-
ment of transportation of students includes transpor-
tation of students to carry out a plan Involving the
reorganization of the grade structure of ichools, the
pairing of schools, or the clustering of achools, or
any combination of grade restructuring, pairing, or
clustering. The prohibition in this section does not
include the establishment of magnet schools.
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Barring these or other narrow Judicial interpretations of the bill's

language, it may be appropriate, in order to more fully appraise its legal

and constitutional implications, to review the courier of Supreme Court de-
3/

cisions stemming from brown v. Board of Educatlon. In Brown the Court held

that the Equal Protection Clause forbade State policies mandating the sepa-

ration of students in the public schools on the basis of race. In striking

down State statutes which required or permitted, by local option, separate

schools for black and white children, the Court declared that the "separate
4/

but equal" doctrine announced in Plessy v. Ferguson had no place in public

education.

But over the next two decades, the nature of the obligation placed on

school officials evolved from the mere cesstion of overt racial assignment,

the target of Drown, to elimination of the "effects" of the former dual system.
S/

In Green v. County Board of Education the Court held that school officials had

an "affirmative duty" to abolish the "last vestiges" of a dual school system,

Including all "racially identifiable" schools. In addition to the racial com-

position of their student bodies or staffs, schools could be racially identifiable

by comparison with other schools in the district if the quality of their phy-

- ,---s-ical-facilities, curricula, or personnel differ significantly. Although there

347 U.S. 483 (1954).

4/ 163 U.S. 537 (1895).

5/ 391 U.S. 430, 438-9 (1968). In Green, the Court declared that
"(ajs)hol boards . . .operating state compelled dual school systems (are]
nevertheless charged with the affirmative duty to take whatever steps might
be necessary to convert to a unitary system in which racial discrimination
[is] eliminated root and branch." This affirmative duty requires the "school
board today.. *to come forward g-ith a plan that promises realistically to
work, and promises reaslistically to work now." See, also, Alexander v.
Holmes County joard, 396 U.S. 19 (1969).

0
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is no duty to make schools Identical in all respects, there is a "presumption"

against schools that are one race or "substantially disproportionate" in racial

composition, or that otherwise diverge markedly from the norm defined by these
6/ 1/criteria. Thus, the Court in Swann v. Board of Education" and later cases

held that such differences between schools in a former statutory dual system

establishes a prima face case that school officials are continuing to discri-

minate or that they have failed in their duty to remedy fully the effects of

past discrimination; Since the 1973 ruling in the Denver case Keyes v. School

District No. I,- it is also clear that the same affirmative constitutional duty

attaches where do jure segregation in a "meaningful portion" of the system re-

sults from Intentional school board policies in a district without a prior

history of statutory dual schools.

The Court In Swann sought to define the scope of Judicial authority to

enforce school district compliance with this constitutional obligation and set

out "with more particularity" the elements of an acceptable school desegregam-.

tion plah. With respect to the assignment of pupils, the Court stated that in

eliminating illegally segregated schools, the "neighborhood school" or any other

student assignment plan "is not acceptable because it appears to be neutral."

Rather, in a system that is de Jura segregated, a constitutionally adequate plan

may require "a frank-and sometimes drastic--gerr-yandering of school districts

and attendance zones," resulting in zones "neither compact nor contiguous,

indeed they may be at opposite ends of the city." Accordingly, the Federal

6/ 402 U.S. 1 (1971).
7/ Columbus Board of'Education v. Penick, 443 U.S. 449 (1979); Dayton

Board of Education v. Brinkman, 443 U.S.356(979).

8/ 413 U.S. 189 (1973).
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courts may require school officials to Implement plans involving "gerrymander-

ing of school districts. . .[and) 'pairing,' 'clustering,' or 'grouping' of

schools with attendance assignments made deliberately to accomplish the tran-

sfer of Negro students out of formerly Negro schools and transfer of White
9/

students to formerly all-Negro schools."

A related aspect of the Swann decision was its qualified endorsement of

student transportation as a desegregation remedy. The Court cautioned that

"the permissible scope of student transportation" could not, because of the

"very nature" of the desegregation process, be precisely defined "for the in-

finite variety of problems presented In thousands of situations." Nonthelessr-

finding that "[djesegreSgtion plans cannot be limited to the walk-in school,"

the Court held that, "as a normal and accepted tool of educational policy,"

busing for desegregation purposes could, subject to certain limitations, be

employed "where the assignment of children to the school nearest their home

would not produce an effective dismantling of the dual system." While suggest-

Ing limnkp, however, the Court declined to provide any "rigid guidelines" for

future cases, saying only that busing could be used where "feasible," and that

its use was to be limited by considerations of times and distances which would

"either risk the health of the children or significantly impinge on the educa-
1o/

tonal process." In addition, limits on time of travel would vary with many
11/

factors, "but probably with none more than the age of the student."

Three companion cases decided by the Court on the same day as Swann also

addressed the Judicial use of remedial student assignments and busing in school

9/ 402 U.S. at 27.

10/ 402 U.S. at 30-31.

11/ 402 U.S. at 31.
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12/
desegregation cases. In Davis v. Board of School Commissioners the Court re-

versed the Fifth Circuit Court of Appeals for failing to achieve adequate

desegregation of Mobila County, Alabama. The Fifth Circuit had affirmed a

desegregation order that did not require busing of students across a major

highway vhich divided Mobile into district zones. The Supreme Court's reversal

was critical of the appeals court decision because "inadequate consideration

was given to the possible use of bus transportation and split zoning."

As we have held, 'neighborhood school zoning,' whether
based strictly on home-to-school distance or on 'unified
geographic zones' is not the only constitutionally per-
missible remedy; nor is it per se adequate to meet the
remedial responsibilities oTloc-al boards. Having once
found a violation, the district judge or school authorities
should make every effort to achieve the greatest possible
degree of actual desegregation, taking into account the
practicalities of the situation. A district court may and
should consider the use of all available techniques in-
cludLng restructuring of attendance zones and both con-
tinguous and noncontiuguous attendance zones. [citing
Swann). The measure of any desegregation plan Is its
f tiveness. 13/

14/
in McDaniel v. Barrei- the Court reversed a ruling of the Georgia State

Supreme Court that a school desegregation plan imposed by the former Depart-

ment of H.E.W. under Title VI of the 1964 Civil Rights Act violated the

rights of white students and their parents because it treated students

differently on account of race. The Court held that in compliance with

its duty under Green and Swann to convert to a unitary system, the local

board of education of Clark County, Georgia had properly considered the

race of the students in fixing school attendance boundaries.

In this remedial process, steps will almost invariably
require that students be assigned 'differently because

12/ 402 U.S. 33 (1971).

13/ 402 u.s. at 37.

14/ 402 U.S. 39 (1971).
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of their race.' (citation omitted) Any other approach
would freeze the status quo that is the target of all
desegregation processes. IS/

16/
Finally, in North Carolina Board of Education v. Swann, the Court held un-

constitutional North Carolina's anti-busing law, which forbade the assign-

ment or transportation of any student on the basis of race or fotthr-pApaI*.

of achieving racial balance in the public schools. The State statute was

found to prevent implementation of desegregation plans required by the Four-

teenth Amendment and was. therefore unconstitutional. According to Chief Jus-

tice B.urger, "[blue transportation has long been an integral part of all public

school systems, and it is unlikely that a truly effective remedy could be do-
17/

vised without continued reliance upon Tt,"

In his ruling on application for a stay order in Winston-Salem/Forsyth
18/

County Board of Education v. Sco4tt, Chief Justice Burger, sitting as Circuit

Justice, offered some additional indication of the limits imposed by Swann on

student busing. The Chief Justice found "disturbing" the district court's

apparent agreement with the school board that Swann required that each school

have a proportion of blacks and whites corresponding to the proportion pre-

vailing in the system as a whole. Us denied the stay application, but only

after chastising the board for being vague in its reference to "one hour

average travel time," and indicated, "by way of illustration," that three hours

would be "patently offensive" when school facilities are available at a lesser

distance. The Chief Justice also stressed that he would be disposed to grant

15/ 402 U.S. at 41.

16/ 402 U.S. 42 (1971).

17/ 402 U.S. at 46.

18/ 404 O.S. 1221 (1971).
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the application for stay if it had been made earlier and seemed especially con-

cerned that the court's order called for 16,000 more students to be transported

in 157 more buses, nearly double the number before adoption of the plan.

Short of the presumptive upper limit of three hours suggested by the

Chief Justice in Winston-Sale/Forsyth case, and the broad health and safety

limitations noted in Swann, there appear to be no hard and fast rules as to

the time or distance of travel that will be permitted. As in other equity

cases, the lower Federal courts were vested by Swann with "broad discretion"

to determine, in the first instance, what specific measures may or may not be

necessary to achieve "the greatest possible degree of actual desegregation" in
19/

a given case. Thus, for example, in Mannings v. Board of Public Instruction,

the Fifth Circuit approved a plan to desegregate the Tampa, Florida schools

which required the transportation of some 20,000 additional students for bus

rides averaging 45 minutes to 1 1/2 hours one way. On the other had, the
20/

Sixth Circuit in the Hemphis case, where total desegregation could have been

accomplished by a plan Involving bus rides up to 60 minutes, affirmed a plan

which left some 25,000 black students in 25 all-black schools, but which re-

duced the average bus ride to 38 minutes each way, with no rides over 45 minutes

in length. The courts in several other cases have attempted to gauge the

extent of required busing to that Involved In the Swann case. Under the plan

approved by the Supreme Court in Swann, trips for elementary school students

averaged about seven miles and the trial court had found that they would take

"not over 35 minutes at most." The Supreme Court noted that this compared

favorably with the transportation plan previously operated In Charlotte under

19/ 427 F. 2d 874 (5th Cir. 1971).

20/ Northcross v. Board of Education, 341 F. Supp. 583 (W.D. Tenn. 1972),
affd"-489 F. 22 15. (6th"Cir" 1973), cart. denied. 416 U.S. 962 (1974).



804

CRS- 13

which each day 23,600 students on all grade levels were transported an average
21/

of 15 miles one way for an average trip requiring over an hour.

As thissampling of cases suggests, it is Impossible to determine in ad-

vance the impact of the bill's restrictions, in any particular case, on the

courts' discretion to order relief necessary for compliance with the remedial

principles of Swann and related cases. This is particularly so because, In

addition to the time and distance limitations in 13, the bill employs other

non-quantitative, and perhaps unquantifiable, restrictions on Judicial authority

to oider student transportation. For example, Irrespective of considerations

of travel time or distAnce, the bill would pi-eclude transportation orders

that are "likely" to aggravate "racial Imbalance" in the system, because of

white flight or otherwise, or to have "a not harmful effect on the quality of

education" In the system, or where "reasonable alternatives" exist. Tn some

cases, the Swann standards might be met without requiring busing beyond the

limits imposed by the bill, but In the circumstances of the Wan ease Itself,

and a substantial number of cases where it has been employed, soe more ex-

tentive busing night be required to desegregate schools to the extent mandated

21/ See, e.. Vaughn v. Board of Education of Prince Georse's County,
355 1. Supp. 1051 (1. -197 1972), aff'd 468 F. 2a 894 (4th Cir, 1973).(maxLmum
busing time of 35 minutes per pup=with mean average of 14 minutes per one-
way bus trip compared with 35 minute .saximun in Swanu though that represented
a reduction in maximum one-way bus trips prior to desegregation in that case);
Brewer v. School Board of City of orfolk, Va., 456 F. 2d 943 (4th Cir.), cert.
denied 406 U.S. 905 (1972)("10 miauts each way" not "substantially differn-e"
f'romthat required by Swann); Moss v. Stamfor4 Board of Education, 365 F. Supp.
675 (D. Conn. 1973) (plan provTn "maximum time to be spnt 'on the buses by any
child is 34 alnutes-slightly less than the maximum tims in the Swann case and
therefore acceptable"); Horgan v. Krrigan, 401 F. Supp. 216 (D.a. 1975),
aff'd 530 F. 2d 401 (1st-Ir 1976)(under final plan approved for the Boston
coRls "the average distance from home to school will not exceed 2.5 miles,

and the longest possible trip will be shorter. than 5 mlles" with travel time
averaging "between 10 and 15 minutes each way, and the longest trip will be
less than 25 minutes').
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by current constitutional standards. In these cases, the courts would be effec-

tively restrained from fully exercising the equitable discretion they possess

under existing precedent. To the extent that S. 528 may vary from or alter the

remedial powers of the courts in school desegregation cases, Its constitutional

validity may depend on the reach of Congress' authority under 55 of the Four-
22/

teenth Amendment, which is cited as authority In, 2(b) of the bITr, to de-

fine the scope of equal protection guarantees. Another potential source of

legislative authority for the proposed restrictions may derive from Article III

of the Constitution which grants Congress the power to restrict the original

jurisdiction of the lower Federal courts and the appellate jurisdiction of the

Supreme Court in certain cases. The remainder of this report analyzes both these

sources in relation to Congress' power to enact the busing limitations in S. 528.

Section 5 of the Fourteenth Amendment vests with Congress the "power to

enforce, by appropriate legislation, the provisions of this article." The first

significant recognition of Congress' role in the definition of constitutLonal
23/

rights and Implementing remedies under 55 is found in Katzenbach v. Norgan which

interpreted the section as a "positive grant" to Congress of "the same broad

powers expressed in the Necessary and Proper Clause." The Supreme Court there

held that 14(e) of the Voting Rights Act of 1965, which invalidated a New York

literacy requirement for voting as applied to Puerto Rican residents educated

in American Flag schools, was appropriate legislation under 55. This was so

22/ Section 2(b) of the bill states: "The Congress is hereby exercising
its power to enforce, by appropriate legislation, the provisions of the four-
teenth amendment."

23/ 384 U.S. 641 (1966).
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24/
despite the Court's own refusal, in Lassiter v. Northampton Election-boarz,. ..

to strike down State literacy requirements for voting as a violation of the

Equal Protection Clause in the absence of any discriminatory use of the test.

To be appropriate legislation, 14(e) had to be "plainly adopted to the end"

of enforcing equal protection and "not prohibited by, but. . *consistent with

the letter and spirit of the Constitution."

The decision in Morgan rested on two separate rationales, both involving

a major extension of congressional enforcement authority under 5. First,

..Justice Brennan, writing for 4 .. . ..

the separate concurrence of Justice Douglas, characterized 55 a a broad grant

of discretionary power to "determln[e] whether and whet legislation ts needed
25/

to secure the guarantees of the Fourteenth Amendment." In this view, Congress
is empowered by iS to enact prophylactic measures to ensure enjoyment of equal

protection guarantees against the potentiality of official discrimination and

to remove obstacles to the States' performance of their obligations under the

amendment. As in reviewing necessary and proper clause legislation, where the

Court is able "to perceive a basis" for the congressional determination, its

inquiry is at an and. Bere, the Court bld,

It is for Congress, as the branch that made this judgment,
to assess and* weigh the various conflicting considerations-
the risk or pervasiveness of the discrimination in govern-
mental services, the effectiveness of eliminating the state
restriction on the right to vote as a mans of dealing with
the evil, the adequacy or availability of alternative remedies,
and the nature and significance of the state interest that
would be affected by the nullification of the English lite-
racy requirement as applied to residents who have success-
fully completed the sixth grade in a Puerto Rican school. 26/

24/ 360 U.S. 45 (1959).

25/ 384 U.S. at 650-51.

26/ 384 U.S. at 65;.
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Thus, despite the absence in the record of any actual discrimination by New

York in the provision of such services, it was within Congress' power to act

to insure that Puerto Rtcans have the political power to enable-them "better

to obtain 'perfect equality of civil rights and the equal protection of the
27/

laws.'" The second branch of Morgan held that 15 confers independent authority

on Congress to find that a State practice violates the Equal Protection Clause

even if the Court is unwilling to make the same determination.

Here, again, it is enough that we perceive a basis upon
which Congress might predicate a judgment that the ap-
plication of New York's English literacy requirement.
9 .constitute[s] an invidious discrimination in viola-
tion of the Equal Protection Clause. 28/

Accordingly, the majority in Horgan suggested not only that Congress has autho-

rity under 65 to define as well as remedy denials of equal protection but also

that the courts should defer to congressional exercise of that authority.

Justices Harlan and Stewart, who joined In the only dissenting opinion,

rejected bothbranches of the majority's rationale. They dismissed the reme-

dial theory as inapplicable to the challenged legislation. Since 14(e) had

been introduced from the floor during debate on the Voting Rights Act, there

had been no investigation of legislative facts to support a findir4 *f discri-

mination against Puerto Ricans in rendering of governmental services. As to

the second rationale, their objection was more fundamental. The issue whether

New York's denial of voting rights to those subsequently enfranchised by 14(e)

violated equal protection was a judicial question which could not be resolved

by Congress. A congressional determination that Spanish-speaking citizens are

as capable of making informed decisions in elections as English-speaking citizens

might have some bearing on that judicial decision, but in the dissenters view,

27/ 384 U.S. at 653.

28/ 384 U.S. at 656.
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courts should, in.interpreting the_.Eqqal.PrQtection Clause, give no more defe-
29/

rence to congressional judgments than those of State legislatures.

The broad language of the Morgen majority eight support congressional

prescription of the remedial standards in S. 528 even if they impose limits,

in terms of time or distances of travel or otherwise, on judicially ordered

student transportation to effectuate public school desegregation. But this

conclusion is rendered less certain by indications in Morgan that Congress may

only exercise its 55 authority to facilitate the realization or extend the

protections of the Fourteenth Amendment. Morgan upheld a voting efigibility

standard arguably more liberal than the judicially defined constitutional re-

quirement. A caveat to the Court's opinion in Morgan emphasized the distinction

between the power to expand and the power to restrict the reach of equal pro-

tection thuslys

Section 5 does not grant Congress power to exercise discre-
tion in the other direction and to enact 'statutes so as in
effect to dilute equal protection and due process decisions
of this Court.' We emphasize that Congress' power under
section 5 is limited to adopting measures to enforce the
guarantees of the Amendment; section 5 grants Congress no
power to restrict, abrogate, or dilute these guarantees.
Thus, for example, an enactment authorizing States to es-
tablish racially segregated systems of education would
not be--as required by section S--a measure 'to enforce'

29/ According to the dissenters

. . .[Wd. have here not a matter of giving deference to a congressional
estimate based on its determination of legislative facts, bearing upon
the validity vel non of a statute, but rather what can at most be called
a legislative announcement that Congress believes a state law to entail
an unconstitutional deprivation of equal protection. Although this kind
of declaration is of course entitled to the most respectful consideration,
coming as it does from a concurrent branch and one that is knowledgeable
in matters of popular political participation, I do not believe that it
lessens our'responsibility to decide the fundamental issue of whether
in fact the state enactment violates federal constitutional rights. 384
U.S. at 669-70 (dissenting opinion).
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the Equal Protection Clause since that clause of its own

force prohibits such state laws. 30/

Accordingly, insofar a S. 528 would place limits on transportation remedies

that could interfere with effectuation of the right to a desegregated public

education as defined in the case law, it may come within this explicit excep-
31/

tion to the Morgan doctrine. In addition, Morgan concerned a congressional

- statute directed to certain actions by the States. The remedial standards in

S. 528, on the other hand, directly implicate the equitable power of the
32/

Federal courts and may, therefore, involve different consideratio-M. Finally,

30/ 384 U.S. at 651-52, u. 10.

31/ however, Professor Charles Alan Wright, a noted constitutional scholar
at the"University of Texas, concluded in congressional testimony on earlier
busing legislation that:

Neither Swann nor any other Supreme Court case holds that there is
a constiN'tut- nal right to attend a racially balanced school or a
constitutional right to-be taken to school by bus for that purpose.
Swann explicitly rejected the notion that the Constitution requires
racial balance, 402 U.S. at 24, and recognized that one race
schools may remain so long as they are not part of state-enforced
segregation, 402 U.S. at 25-26. It would seem that the pover of
Congress to speak to the question of remedy and to say whether and
under what circumstances a particular remedy is to be used, is no
less for violation of the Equal Protection Clause than it is for
violation of the fourth mendment, the Self Incrimination Clause,
the Due Process Clause, or any other provision of the Constitution.

A Bill to Further the Achievement of Equal Educational Opportunities: Hearings
on H.R. 13915 Before the House Committee on Education and Labor, 92d Cong., Zd
Sess. 1163 (1972) (statement of Charles Ilan Wright).

32/ In this regard, one commentator has noted:

Whatever the reach of section 5 as a vehicle for augmenting the
power of Congress to regulate matters otherwise left to the States,
it provides no authority for Congress to interfere with the
execution or enforcement of federal court judgments or to
overturn federal Judicial determinations of the requirements
of the fourteenth amendment. The entire fourteenth amend-
ment increased congressional power at the expense of the states,
not of the federal courts.

Rotunda, R.., Congressional Power to Restrict the Jurisdiction of the Lower
Federal Courts and the Problem of School using, 94 Geo L. J. 839, 859 (1976).

82-280 0-82-2
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the full breadth of congressional power elaborated _in organ may not command

a majority of the present court.
33/

Four years after Morgan, the Court In Oregon v. Mitchell reconsidered

the breadth of congressional power under 15 within the context of the 1970

amendments to the Voting Rights Act which, inter alia, mandated a minimum

voting age of 18 for all elections, State and Federal, contrary State law

notwithstanding. A literal reading of Morgan suggests that the congressional

determination would be upheld provided that there was a perceptible basis for

concluding that the extension of the franchise to 18 years old.was necessary

to effectuate Fourteenth Amendment guarantees or, alternatively, that such

age discrimination was an invidious classification unsupported by a "com-

pelling state interest." However, only three Justices, Brennan, White, and

Marshall, fully embraced the broad rationale of Morgan while Justice Douglas,

in a partial concurrence, found simply that "Congress might well conclude that

a reduction of the voting age from 21 to 18 was needed in the interest of

equal protection." Justices Stewart, Burger, Blackmun, and Harlan found

that Congress lacked the power under 15 to change age qualifications for State

elections. The deciding vote was cast by Justice Black who found that Congress'

55 power was limited by the Constitution's delegation to the States of the power

to determine qualifications for State elections.

The Court thus rejected 5 to 4 the application of the 18 year age re-

quirement to State elections, but the conflicting rationales of the Justices

served only to obscure the issue of the scope of congressional power under

15. Justice Brennan, joined by Justices White and .arshall, reasoned on the

33/ 400 U.S. 112 (1970).
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basis of the aexngL branch- of !!9rM thnt- whatever. the-ourt's view of ex--

cluding 18 year olds from the vote, Congress' determination was entitled to

deference because "proper regard for the special function of Congress In

making determinations of legislative fact compels the Court to respect those

determinations unless they are contradicted by evidence far stronger than
34/

anything that has been adduced in these cases." Elaborating further on the

justification for judicial deference to congressional fact-finding, Justice

Brennan stated:

The nature of the judicial process makes it an inappropriate
forum for the determination of complex factual questions of
the kind so often involved In constitutional adjudication.
Courts, therefore, will overturn a legislative determination
of a factual question only if the legislature's finding is
so clearly wrong that it may be characterized as 'arbitrary,'
'irrational,' or 'unreasonable.' 35/

A significant aspect of Justice Brennan.:s opinion in Oregon'was its apparent

reformulation of the limiting principle in Morgan'predicated on the dilution

of equal protection rights. Instead of the Morgan distinction between legis-

lative dilution versus expansion, Justice Brennan emphasized as critical under

55 Congress' superior capacity to "determine whether the 'factual basis necessary

to support a state legislative discrimination actually exists."

A decision of this Court striking down a state statute expresses,
among other things, our conclusion that the legislative findings
upon which the statute is based are so far wrong as to be unrea-
sonable. Unless Congress were to unearth new evidence in its
investigation, its identical findings on the identical issue would
be no more reasonable than those of the state legislature. 36/

Although not entirely clear, this statement may Imply, contrary to Morgan,

34/ 400 U.S. at 240.

35/ 400 U.S. at 247-48.

36/ 400 U.S. at 249, n. 31.
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an indefinite power in Congress, as legislative fact-finder, to narrow the

scope of equal protection and due process rights on the basis of new evidence.

Five members of the Court took issue with Justice Brennan's position,

finding various limitations on Congress' 15 power. Justice Black argued that

Congress has power under 55 to override an express delegation to the States
37/

only in cases of racial discrimination. Justice Harlan, after determining

that the Fourteenth Amendment was not intended to reach discriminatory voter

qualifications of any kind, rejected the notion that Congress has a "final say

on matters of constitutional interpretation. . as fundamentally out of keep-

... . Ing with the constitutional structure." Justice Stewart, joined by the Chief

-~----Justice-and Justice Blackmun, read Morgan to give Congress power to do no more

than "provide the means of eradicating situations that amount to a violation
38/

of the Equal Protection Clause. They argued that 14(e) had been upheld on

the alternative ground of remedying discrimination against Puerto Ricans in

the furnishing of public services. Discrimination against Puerto Ricans was

an undoubted invidious discrimination. Thus, Morgan's two branches merely

allowed Congress to act upon established unconstitutionality, to impose upon

-- the-States remedies "that elaborated upon the direct command of the Consti-

tution," and to overturn State laws if "they were in fact used as instruments

of invidious discrimination even though a court in an individual lawsuit might
39/

not have reached that factual conclusion." But, in their view, nothing in

Morgan sustained congressional power to "determine as a matter of substantive

37/ 400 U.S. at 129.

38/ 400 U.S. at 296.

39/ 400 U.S. at 296.
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constitutional law what situations fall within the ambit of the [equal protec-
40/

tionJ clause, and what state interests are 'compelling.'"

The opinions of a majority of Justices in Oregon appear to have severely

undermined !Lgn1s second rationale that 55 authorizes Congress to define

the substantive reach of the Equal Protection Clause by-invalidating State

legislation. The first branch of Morgan, however, recognizing congressional

power to act to remedy State denials of equal protection appears to have sur-

vived, at least with respect to State practices aimed at "discrete and insular"
41/ 42/

minorities.= As in Oregon, the Court in Fullilove v. Klutzn=ck relied on

Congress' competence as legislative fact-finder to uphold a statutory remedy

enacted pursuant to 15. It there approved the minority business enterprise
43/

(MUB) set aside provision in the Public Works Employment Act of 1977 on the

basis that the program was aimed at remedying a discriminatory situation found

to exist by Congress.

With respect to the MBE provision, Congress has abundant
evidence from which it could conclude that minority businesses
have been denied effective participation in public contracting
opportunities by procurement practices that perpetuated the ef-
fects of prior discrimination ... Accordingly, Congress reason-
ably determined that the prospective elimination of these bar-
riers to minority firm access to public contracting opportuni-
ties generated by the 1977 Act was appropriate to ensure that
those businesses were not denied equal opportunity to partici-
pate in federal grants to state and local governments, which
is one aspect of the equal protection laws. 44/

40/ 400 U.S. at 295-6..
-1/ See, 400 U.S. at 129 (Black, J.). It appears that, even in Justice

StewaRt's view, although Congress can act only upon the "direct command of the
Constitution," it can circumvent that limitation by hypothesizing the existence
of racial discrimination and declaring that its enactment is necessary to correct
that discrimination. See, 400 U.S. at 295, n. 14 (Stewart, J., concurring in
part and dissenting in part).

42/ 100 S. Ct. 2758 (1980).

43/ 42 U.S.C. 6701 (1979 Supp.).

44/ 100 S. Ct. at 2774-75.
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The distinction between rights and remedies for constitutional viola-

tions, as it relates to the power of Congress, has found expression in other
45/

contexts as well. In City of Rome v. United States, the Court upheld Congress'

power to enact such remedial legislation pursuant to its comparable enforce-

ment authority under section 2 of the Fifteenth Amendment. At issue in this

case was the constitutionality of the Voting Rights Act of 1965, as amended,

and its applicability to electoral changes and annexations made by thfe city

of Rome, Georgia. Such changes were deemed to have the effect of denying

the right to vote on account of race or color, and thus were in violation

of the Act. The Court specifically held that, "even if 51 of the Amendment

prohibits only purposeful discrimination, the prior decisions of this Court

foreclose any argument that Congress may not, pursuant to 52, outlaw voting
46/

practices that are discriminatory in effect'." The Court in City of Rome re-

lied to a great extent on its holding In South Carolina v. Katzenbac which

dealt with remedies for voting discrimination. It also cited Katzenbach v.

Morgan. The Court wrote:

. In the present case, we hold that the Act's ban on electoral
changes that are discriminatory in effect is an appropriate method
of promoting the purposes of the Fifteenth Amendment, even if it is
assumed that 51 of the Amendment prohibits only intentional discri-
mination In voting. Congress could rationally have concluded that,
because electoral changes by jurisdictions with -a demonstrable his-
tory of intentional racial discrimination In voting create the risk
of purposeful discrimination, it was proper to prohibit changes
that have a discriminatory impact. 48/

45/ 446 U.S. 156 (1980).

46/ 446 U.S. at 173.

47/ 383 U.S.,301 (1966).

48/ 446 U.S. at 177.
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49/
Similarly, in Bivens v. Six Unknown Fed. Narcotics Agents, the Court

alluded to the power of Congress over remedies in the context of an action

Ufor damages against Federal officials for violation of Fourth Amendment

rights. In holding a damage remedy Implied by the constitutional prohibi-

tion against unreasonable searches and seizure, the Court sustained the

action, but acknowledged its deference to Congress, noting that *we have

here no explicit congressional declaration that persons injured by a fede-

ral officer's violation of the Fourth Amendment may not recover money da-

mages from the agents$- but must Instead be remitted to another remedy,

equally effective in the view of Congress." Chief Justice Burger, joined

in dissent by Justices Black and Blackmun, urged Congress, without adverting

to Morgan or Oregon, to create different rules to supplant judicially creat-
M0/

ed standards to implement Fourth Amendment rights. A noted legal commenta-

tor has conceived the matter as follows:

The denial of any remedy Is one thing. . . But the
denial of one remedy while another is left open, or
the substitution of one remedy for another, is very
different. It must be plain that Congress necessar-
:ly has a wide choice In the selection of remedies,
aud that a complaint about action of this kind can
rarely be of constitutional dimension. 51/

V.9/ 403 U.S. 388, 397, (1921).

50/ Chief Justice Burger was particularly critical of the judicially
create exlusionary rule, requiring the suppression of illegally seized
evidence in Federal criminal trials, and stated:

Reasonable and effective substitutes can be formulated
if Congress would take the lead, as it did for example
in 1946 in the Federal Tort Claims Act. I see no insu-
perable obstacle to the elimination of the suppression
doctrine if Congress would provide some meaningful and
effective remedy against unlawful conduct by government
official. 403 U.S. at 421.

51/ Hart, The Power of Congress to Limit the Jurisdiction of Federal
Courts- An Exercise in Dialectic, 66 "arv. L. Rev. 1362, 1366 (1953).



816

CRS-25

It is therefore possible that Congress' power under 55 to legislate

remedies for judicially recognized violations of the Equal Protection Clause,

as affirmed in Morgan and arguably preserved by Oregon and later cases, could

be advanced in support of the restrictions on busing in S. 528. Of signifi-

ocance in evaluating these limits may be the language in the Swann decision

which permits the district courts to deny busing when "the time or distance

of travel is so great as to risk either the health of the children or signi-
52/

ficantly impinge the educational process." The Swann Court also acknowledged

that the fashioning of remedies is a "balancing process" requiring the collec-

tion and appraisal of facts and the "weighing of competing interests," a seem-

ingly appropriate occasion under Morgan for congressional intervention. In

'addition, busing is only one remedy among several that have been recognized
53/

by both the courts and Congress to eliminate segregated public schooT-. Thus,

the findings in 62"of the bill relative to the harms of busing, particularly

if supported by other evidence adduced in congressional hearings or debate,

may comport with the emphasis of Justice Brennan's opinion in Oregotr on

52/ 402 U.9. at 30-31.

53/ In enacting Title II of the Education Amendments of 1974, captioned
"Equal Educational Opportunities and Transportation of Students," Congress
specified practices which are to be considered denials of-due process and
equal protection of the laws and delineated a "priority of remedies," ranging
from more preferred to less preferred and even prohibited. Thus, the courts
are directed to consider and make specific findings with regard to the efficacy
of the following before requiring implementation of a busing plan:

(a) assigning students to the schools closest to their places
of residence which provide the appropriate grade level and type of
education for such students, taking into account school capacities
and natural physical barriers;

(b) assigning students to the schools closest to their places
of residence which provide the appropriate grade level and type
of education for such students, taking into account only school
capacities;

"(Continued)"
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Congress' superior fat-finding competence, and therefore be entitled to
54/

judicial deference. By contrast, the dissenters in Horgan found 14(e) of

the Voting Rights Act failed to qualify as a remedial measure only because

of the lack of a factual record or legislative findings.

Complicating this conclusion, however, are judicial statements implying

that the elimination of busing as a remedy to the extent contemplated by the

*(Continued)"

(c) permitting students to transfer from a school in which a
majority of the students are of their race, color, or national origin;

(d) the creation or revision of attendance zones or grade struc-
tures without requiring transportation beyond that described in sec-
tion 1714 of this title;

(e)' the construction of new schools or the closing of inferior
schools;

(f) the construction or establishment of magnet schools; or

(g) the development and implementation of any other plan which
is educationally sound and administratively feasible, subject to
the provisions of sections 1714 and 1715 of this title.
42 U.S.C. 1713.

54/ Richard Kleindient, Acting Attorney General, while testifying before
the fouse Committee on the Judiciary, stated:

The question here Is the appropriate remedy for Implementa-
tion of the right to a desegregated education, an area In
which Congress' special fact finding expertise should be
utilized. Legitimate questions that might be raised in the
area are, for example: How much busing will harm the health
of a child? How much may impair the educational process?
How great are the benefits to children in receiving a dese-
gregated education compared to the detriments of busing?
These are essentially legislative--not judicial--questions.

Proposed Amendment to the Constitution and Legislation Relating to Transportation
and Assignment of Public School Children: HearLnis Before Subcomittee No. 5 of

- the House Coeittee on the Judiciary, 92d Cong., 2d Sess. 1145 (1972) (statement
of Hn. Richard U. Keindienst, Acting Attorney General of the United States).
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bill may be fraught with constitutional difficulty. For example, in North
55/

Carolina Board of Education v. Swann, the Supreme Court invalidated an ana-

logous State law restriction on busing for desegregation purposes noting that

"it is unlikely that a truly effective remedy could be devised without con-

tinued reliance upon it." This, and the consistent judicial emphasis on

affirmative desegregation remedies since Green, suggests that 'the correlative

right to attend and the obligation to establish racially desegregated schools

are inseparable. Accordingly, the distinction in Horgan and Oregon between

constitutional rights and remedies may become blurred in the school desegrega-

tion context in those cases where student transportation, beyond the limits

prescribed by the bill, is deemed necessary for compliance with current consti-

tutional standards. Of course, the fact that the State courts are left free

by the bill to order any form of remedy to implement a desegregation plan may

be argued in reply to objections that busing may be the only effective remedy

available in some circumstances. Nonetheless, because the-bill could be viewed

as restricting or abrogating a remedy essential to the right to a desegregated

education in such cases, and involves the issue of Congress' power via a vis

the Federal courts rather than the States as in Morgan and Oregon, substantial

questions relative to the application of those precedents to congressional

authority to enact S. 528 remain. In the final analysis, the validity of the

bill as an exercise of congressional power under 55 may depend upon whether the

busing restrictions are viewed as based on a rationally supportable factual de-

termination of the effectiveness of such remedies within the constitutional

framework of Swann and related cases, or are instead a declaration of a consti-

tutional standard in conflict with prevailing judicial standards.

55/ 402 U.S. 43, 46 (1971).
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Ill.

An alternative source of congressional authority for the remedial li-

mitations Imposed by S. 528 may reside in Article III of the Constitution

which defines and delimits the judicial power of the United States, Article

II does not by its terms create any of the inferior Federal courts, but

instead confers that power on Congress:

Section 1. The judicial power of the United States, shall
be vested in one Supreme Court, and in such inferior Courts
as the Congress may froe time to time ordain and establish

56/

Congressional power over the appellate jurisdiction of the Supreme Court is

found in Article Il, Section 1 which defines the original and appellate Jur-

isdiction of the Supreme ourt as follows:

In all cases affecting Ambassadors, other public. Ministers
and Consuls, and those in which a State shall be a Party,
the Supreme Court shall have appellate Jurisdiction, both
as to Law and Fact, with such exceptions, and under such
Regulations as the Congress shall make.

It has sometimes been argued that the language of Article Ill compels
57/

Congress to vest the entire judicial power in some infer.or Federal court.

36/ This Congressional power is also affirmed in Article I of the Con-
stiturton concerning the legislative power, which states:

Section 8. The Congress shall have the Power...
To constitute Tribunals inferior to the Supreme Court.

57/ Justice Story, in Martin v. Hunter's Lessee, 14 U.S. (1 Wheaton)
304, 330-331 (1816), argued:-

Congress cannot vest any portion of the judicial power of the
United States, except in courts ordained and established by
itself; and ifrin any of the cases enumerated in the constitu-
tion, the state courts did not then possess jurisdiction the
appellate jurisdiction of the Supreme Court ... could not reach
those cases, and, consequently, the injunction of the constitu-
tion, that the judicial power "shall be vested" would be dis-
obeyed. It would seem, therefore, -to follow, that congress are

"(Continued)"
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But the Supreme Court has consistently construed Congress' power over the

jurisdiction of the lower Federal courts to be virtually plenary. In Cary
58/

v. Curtis, for instance, the Court stated:

.. the judicial power of the United States, although It has
its origin in the Constitution, is (except in enumerated In-
stances, applicable exclusively to this court) dependent for
its distribution and organization, and for the modes of its
exercise, entirely upon the action of Congress, who possess
the sole power of creating the tribunals (inferior to the Su-
preme Court) for the exercise of the judicial power, and of
investing them with jurisdiction either limited, concurrent,
or exclusive, and of withholding jurisdiction from them in the
exact degrees and character which to Congress may seem proper
for the public good .... [Tihe organization of the judicial
power, in definition and distribution of the subjects of juris-
diction in the federal tribunals, and the modes of their action
and authority, have been, and of right must be, the work of
the legislature.

59/
Again In Kline v. Burke Construction Co., the Court stated:

The Constitution simply gives to the inferior courts the ca-
pacity to take jurisdiction in the enumerated cases, but it
requires an act of Congress to confer it. And the jurisdic-
tion having been conferred may, at the will of Congress, be
taken away in whole or In part

More particularly, Congress has engaged in a variety of actions with respect

to the jurisdiction of the-lower Federal courts, and those actions have consistent-

ly been upheld by the Supreme Court. Not until 1875, for instance, did Congress

"(Continued)"

bound to create some inferior courts, In which to vest all that
jurisdiction which, under the constitution, is exclusively vest-
ed in the United States, and of which the supreme court cannot
take original cognizance ... [Tihe whole judicial power of the
United States should be, at all times, vested either in an ori-
ginal or appellate fore, in some courts created under its auth-
ority..

See, also, Eisentrager v.,Forrestal, 174 F. 2d 961 (D. C. Cir. 1949), reversed

on other grounds sub nom. Johnson v. Eisentrager, 339 U.S. 763 (1950).

58/ 44 U.S. (3 Howard) 236, 245, (1845).

59/ 260 U.S. 226, 234 (1922).
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vest the inferior Federal courts with general Federal question jurisdic-
60/

tion. Moreover, the Supreme Court has consistently affirmed such Congres-

sional actions over the jurisdiction of the lower Federal courts as (1)
61/

withdrawing jurisdiction even as to pending cases, (2) delimiting lower

Federal court jurisdiction over a particular cause of action to a single
62/

tribunal, and (3) selectively withdrawing the jurisdiction of the lower

Federal courts to adjudicate particular issues or to order particular
63/

remedies.

60/ 18 Stat. 470, Sec. I (Mar. 3, 1875). In 1801 Congress had briefly
granted the inferior federal courts jurisdiction over "all cases in law and
equity, arising under the Constitution and laws of the United States (2 Stat.
89, Sec. 11 (Feb. 13, 1801)), but a year later repealed that grant (2 Stat.
132 (Mar. 3, 1802)).

61/ Bruner v. United States, 343 U.S. 112 (1952) (amendment of statute
concerning class for service to U.S.-the Tucker Act--withdrawing federal
district court jurisdiction over claims by employees as well as officers,
without amy reservation as to pending cases, requires dismissal of pending
cases). See also-De La Rana Steamship Co., Inc. v. United States, 344 U.S.
386 (1953) (general authority of Congress to vithdrew federalcourt juris-
diction even as to pending cases affirmed, but General Savings Clause held
to preserve pending claims In instant case).

62/ E.; the Emergency Price Control Act of 1942 (56 Stat. 23) required
all challenges to the validity of regulations adopted to enforce it to be brought
In a single Emergency Court and barred all other Federal, state, or territorial
courts from asserting jurisdiction over such challenges. The decisions of the
Emergency Court were reviewable in the Supreme Court. This unusual jurisdic-
tional scheme was held to be within Congress' constitutional power in Lockerty
v. Phillips, 319 U.S. 182 (1943) and Yakus v. United States, 321 U.S. 414 (1944).
Similarly, the Voting Rights Act of 1 3-79 Stat. 437, 42 U.S.C. 1973) limited
jurisdiction over proceedings to terminate the coverage of the Act in a par-
ticular area to a single court in the District of Columbia, and this was upheld
In South Carolina v. Ratzenbach, 383 U.S. 301 (1966). See, also, the jurisdic-
tion of the Tempoiary mergency Court of Appeals as created by the Economic
Stablization Act of 1970 (P.L. 91-379, 12 USC 1001) and as further defined in
the Emergency Petroluem Allocation Act of 1973 (P.L. 93-159, 87 Stat. 628,
15 USC 751 bt se.) and the Energy Policy and Conservation Act of 1975. (P.L.
94-163, 89 Stat. 871).

63/ Modern examples include the Norris-La Guardia Act (47 Stat. 70, 29
USCA TOi et seq.), in which Congress restricted the jurisdiction of the Fed-
eral courts to Issue restraining orders or temporary or permanent injunctions
in labor disputes,.upheld in Lauf v. E.G. Shinner & Co.,' 303 U.S. -323 (1938),
and the Anti-Injunction Act (Tr-USCA 7421(a)), in which Congress barred all
courts from entertaining suits to restrain the assessment or collection of any

."(Continued)"*
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64/

The Norris-LaGuardia Ac-t,-perhaps the most celebrated modern example

of Congress' exercise of its Article III powers, removed the jurisdiction

of the lower Federal courts to issue a restraining order or an injunction

in labor disputes. In upholding the Act's limitation, the Supreme Court
65/

in Lauf v. E.G. Shinner & Co., acknowledging that there is no constitutional

right to a labor injunction, stated that thereee can be no question of the

power of Congress thus to define and limit the jurisdiction of the inferior

courts of the United States." Signficantly, however, the Court had in an

earlier case ruled that State legislation which imposed similar restrictions
66/

on employers' remedies constituted a denial of due process.

Even more restrictive than the Norris-LaGuardia Act was the Emergency
67/

Price Control Act of 194r which operated to limit both State and lower Federal

court jurisdiction. Exclusive jurisdiction to determine the validity of any

regulation, order, or price schedule was vested in a new Emergency Court of

Appeals and even that court was denied power to issue any temporary restrain-

ing order or interlocutory decree. The Supreme Court upheld the Act in Lock-
68/

erty v. Phillips, recognizing that Congress could so limit the jurisdiction

"(Continued)"
tax, most recently upheld in Bob Jones University v. Simon, 416 U.S. 725 (1974).
Earlier examples include the Judiciary Act of 1789, in which Congress excepted
from the lower Federal courts' diversity jurisdiction those cases in which
diversity resulted from an assignment of a chose in action, upheld in Sheldon
v. Sill, 49 U.S (8 Howard) 441 (1850) and an 1839 statute in which Congress
disalowed suits in assumpsit in the Federal courts against the collectors
of customs duties which allegedly were assessed unlawfully, upheld in Cary .
Curtis, supra.

64/ 29 U.S.C. 101-115.

65/ 303 q.S. 323, 330 (1938).

66/ Truax v. Corrigan, 257 U.S. 312 (1921).

67/ Emergency Price Control Act, ch. 26, 56 Stat. 23 (1942).

68/ 319 U.S.- I2 (1943)L
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69/
of the Federal courts under Article Ill. In Yakus v. United States,

the Court was faced with a more serious constitutional challenge to the

Act in the context of a criminal prosecution for its violation. The de-

fendant, who had been convicted by an enforcement court, claimed that the

denial of a stay order during his appeal to the Emergency Court deprived

him of due process. In rejecting this assertion, the Supreme Court stress-

ed that thereee is no constitutional requirement that that test be made in

one tribunal rather than another," and that the "award of an interlocutory

injunction by courts of equity has never been regarded as a matter of right."

Further, the Court seemed to suggest that Congress, in protecting the public

interest, could impose some burdens on individual rights:

If the alternatives, as Congress could have concluded,
were wartime inflation or the imposition on individuals
of the burden of complying with a price regulation while
its validity is being determined, Congress could consti-
tutionally make the choice In. favor of the protection of
the public interest from the dangers of inflation. 70/

71/
The Health Programs Extension Act of 19TY is further support for Congress'

power to eliminate lower Federal court jurisdiction with respect to remedies.

Section 401(b) of the Act provides that the receipt of Federal funds by a hos-

pital does not per se authorize "any court" to require such hospital to perform

any sterilization procedure or abortion if 3uch was contrary to the hospital's
72/

religious or moral convictions. In Taylor v. St. Vincent's Rospita, an action

was brought against the hospital claiming that it had violated plaintiff's con-

stitutional rights by refusing her request to undergo a sterilization procedure.

69/ 321 U.S. 414 (1944).

70/ 321 U.S. it 439.

71/ 42 U.S.C. 300a-7(a).

72/ 369 F. Supp. 948 (D. Month. 1973), aff' d, 553 F. 2d 75 (9th Cir. 1975),
cert."7enled, 424 U.S. 948 (1976).



824

CRS-33

The district court held that it did not have jurisdiction to hear the action

in view of the Act, basing its decision on the power of Congress to control

both the jurisdiction and the remedies of the lower Federal courts.

There can be no doubt that Section 401(b) which restricts
the course and power of inferior federal courts is a valid
exercise of Congressional power. Under Article III of the
Constitution, Congress can establish such inferior courts as
it chooses. Its power to create those courts includes the
power to invest them with such jurisdiction as it seems ap-
propriate for the public. (citation omitted]. Further,
Congress is free to legislate with respect-to remedies the
inferior Federal courts may grant. [citations omitted]. 73/

Thus, the language of Article III, the history of past Congressional

action, and judicial interpretation of Congress' power all appear to affirm

that Congress has broad authority to impose limits on the jurisdiction of the

lover Federal courts, and this may be particularly so where the limitation
74/

relates to the remedial rather than adjudicatory functions of the court. Al-

though some cases have suggested that Congress' power over the jurisdiction

of the lower Federal courts is limited by the taking clause of the Constitu-

75/
tion or the due process requirement that persons not be denied all judicial

73/ 369 F. Supp. at 951.

74/ See, e.g. Glidden v. Zdanok, 370 U.S. 530, 557 (1962) where the
Supreme Court approved the power of Congress to limit the equitable remedies
of the Court of Claims, stating that "[njo question can be raised of Congress'
freedom, consistently with Article I1, to impose such a limitation upon the
remedial powers of a federal court."

75/ In the Portal-to-Portal Act of 1947 (29 U.S.C. 251-262) Congress removed
Federal court jurisdiction over suits claiming overtime compensation under the
Fair Labor Standards Act for activities prior and subsequent to the principal
employment activity of the day. The statute was a response to a Suprnme Court
decision which had held such activities as walking to and from employees's work
stations, changing clothes, and cleaning up to be compensable under the FLSA.
(Anderson v. it. Clemens Pottery Co. 328 U.S. 680). In the leading case of
Battaglia v. General Motors Corporation, 169 F. 2d 254 (2d Cir.) cert. denied
335 U.S. 887 (1948), the U.S. Court of Appeals for the Second Circuit held
the validity of that withdrawal of Federal court jurisdiction to depend on

"(Continued)"
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76/
remedies to a claimed deprivation of a Federal right, neither may be per-

tinent to S. 528. As in Lockerty and Yakus, the right of access to a forum

where full relief may be obtained is not abrogated, it is merely reallocated.

The State courts-would remain open to litigants to press claims that student

transportation beyond that permitted by the bill is necessary to adequately

desegregate the school system. As long as a litigant is able to proceed in

State court, a viable forum exists, and there is arguably no denial of due

process. In this regard, the Supreme Court has stated that "Congress could,-

of course, have routed all Federal constitutional questions through the State

court system, saving to this Court the final say when it came to review of
77/

the state court judgments." In addition, the full range of remedies authori-

zed by the Equal Educational Opportunities Act of 1974 would be available to

the lower Federal courts in desegregation cases, including the use of student

transportation to the extent authorized by the bill.

"(Continued)"

the validity of Congress' redefinition of activities compensable under the
FLSA:

We think... that the exercise by Congress of its control
over jurisidiction Is subject to compliance with at least
thesrequirements of the Fifth Amendment. That is to say,
while Congress has the undoubted power to give, withhold,
and restrict the jurisdiction of courts other than the
Supreme Court it must not so exercise that power as to de-
prive any person of life, liberty, or property without
just compensation. Thus, regardless of whether subdivision
(d) of section 2 (withdrawing federal court jurisdiction)
had an independent end in itself, if one of its effects
would be to deprive appellants of property without due
process or just compensation, it would be invalid.
169 F. 2d at 257.

Nonetheless, the court upheld the withdrawal of jurisdiction.

76/ See Cary v. Curtis, supra, (McLean, J., dissenting) and Yakus v.
United States, sucra.

77/ Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971).

' 82-289 0-82-53
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The bill's restrictions s they affect the appellate jurisdiction of

the Supreme Court may be more problematic, however. Article III confines

C6ngressional. power over the appellate jurisdiction of the Supreme Court to

the making of "Exceptions and. .. Regulations...," a power seemingly lees

complete on its face than Congress' power to "ordain and establish" the in-

ferior courts. Indeed, it has even been suggested that the historical evi-

dence surrounding the exceptions clause of Article III indicates that it

should be read in light of the contemporary State practice to confine re-

gulation basically to housekeeping matters and to certain proceedings where
78/

neither error or certiorari traditions had been available. Additional un-

certainty stems from the fact that since the Judiciary Act of 1789 Cong-

ress has made no attempt to sharply curtail the appellate jurisdiction of

the Supreme Court, and thus the possible limits of Its power have not been

fully tested. This Is particularly true with respect to Supreme Court

review of State court decision concerning Federal rights:

(The Supreme Court has always had authority, under
f-- certain circumstances, to review a final judgment

or decree of the highest court of a state in which
a decision could be had, where. . .the judgment turns
upon a substantial federal question. S0/

Nonetheless, numerous statements by the Supreme Court can be found des-

cribing Congress' power over its appellate jurisdiction in al broad a terms

as those used to describe Congress' power over the jurisdiction of the inferior

Federal courts. For example, in The "Francis Wright," Chief Justice Wait*

78/ See, J. Goebel, The Oliver Wendell Holmes Devise History of the
Supreme Court of the United States; Antecedents and Beginnings to 1801, p.
240 (P. Freund ed. 1971). Also, .erry, "Scope of the Supreme Court's Ap-

j-pe/1zt*Jurisdictoe.: Historical-asis," 47 Mfinn. L. Rev. 53 (1962).

79/ 1 Stat. 73.

8_/ Moore's Federal Practice, Vol. I (2d ed.), 10.6(6), pp. 252-53.
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stated:

• while the appellate power of this Court under the
Constitution extends to all cases within the judicial
power of the United States, actual jurisdiction under
the power is confined within such limits as Congress
sees fit to prescribe .... What [the court's appel-
late powers) shall be, and to what extent they shall
be exercised, are, and always have been, proper sub-
jects of legislative control. Authority to 1luit the
jurisdiction necessarily carries with it authority to
limit the use of Jurisdiction. Not only may whole
classes of. cases be kept out of the jurisdiction al-
together, but particular classes of questions may be
subjected to re-examination and review, while others
are not. 81/

Often cited as support for an expansive view of Congress' powdr to regu-

late the Supreme Court's appellate jurisdiction is the post Civil War

81/ 105 U.S. 381, 385-6 (1881). In Turner v. Bank of North America.
4 U.§.(4 Dallas) 8, 10 (1799), Justice Chase-stated the proposition thusly:

The notion has frequently been entertained, that the
federal Courts derive their Judicial power Imediately
from the Constitution; but the political truth is, that
the disposal of the judicial power, (except In a few
specified instances) belongs .to congress. If congress
has given the power to this Court, we possess It, not
otherwise; and if congress has not given the power to
us, or to any other Court, it still remains at the le-
gislative disposal. Besides, congress Is-not bound,
and it would, perhaps, be inexpedient, to enlarge the
jurisdiction of the Federal Courts, to every subject,
In every form, which the constitution might warrant.

Similarly, in Daniels v. Railroad Company, 70 U.S. (3 Wallace) 250, 254
(1865) the Court stated:

The original jurisdiction of this court, and Its power to
receive appellate jurisdiction, are created and defined by
the Constitution; and the legislative department of the
government can enlarge neither one nor the other. But it
is for'Congress to determine how far, within the limits of
capacity of this court to take, appellate jurisdiction shall
be given, and when conferred, it can be exercised only to
the extent and in the manner prescribed by law. In these
respects it is wholly the creature of legislation.

See, also, Durousseau v. United States, 10 U.S. (15 Otto) 38 (1810).
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12/

decision in Ex part McCardle. In that case, under the mthority-.of th

Reconstruction Acts, the military government had imprisoned MCcrdle for

publishing allegedly libelous and incendiary articles In his newspaper.

Be then brought a habeus corpus action alleging that the Reconstruction

legislation was unconstitutional and, following an adverse decision below,

filed a direct appeal to the Supreme Court under the then recently passed
83/

Act of February 5, 186T.7 After the Court had acknowledged jurisdiction

but before a decision on the merits, Congress withdrew the statutory right
84/

of appe-T, seeking to avoid a Supreme Court determination that the Bscon-
% 851

struction legislation was unconstitutioil. The Court then declined the

appeal and dismissed the case for want of jurisdiction, finding that while

its appellate jurisdiction "is, strictly speaking, conferred by the Consti-

tution . . .it is conferred 'wriJth such exceptions and under such regulations

as Congress shall sake'" according to Article 11-, Section 2.

We are not at liberty to iquire Into the motives
of the legislature. We can only examine into Its
power under the Constitution; and the power to make
exceptions to the appellate jurisdiction of this
court Is given by express words. 86/

Notwithstanding these assertions, however, some limitation may still

attach to CongressO control of the Supreme Court's appellate jurisdiction.

82/ 74 U.S. (7 Wallace) 506 (1868).

83/ Act. of February 5, 1867, ch. 26, 1,. 14 Stat. 385.

84/ Act of March 27, 1868, ch. 34, 1 2, 15 Stat. 44.

85/ See, generally, C-. Fairman, The Oliver Wendell Bolues Devise His-
tory of the Supreme Court of the United States: Reconitruction and Reunion
1864-88, pt. I, at 433-514 (P. Freund ed. 1971).

86/ 74 U.S (7 Wallace) at 514.
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.87/
In Ex parte HcCardle itself and subsequently in Ex parte Yerger the Court

emphasized that the repeal of the 1867 statute did not deprive it bf all

appellate power over cases involving the constitutional right of habeas

corpus:-

The act of 1868 does not except from that jurisdiction
any cases but appeals from Circuit Courts under the act
of 1867. It does not affect the jurisdiction which was
previously exercised. 88/

That is, under the Judiciary Act of 1789 the Court had, prior to 1867# ex-

ercised the authority to review lower federal court decisions concerning ha-

beas corpus, not by appeal but by a writ of certiorari. In Ex parteYerjer..

it was argued that the 1867 act authorizing direct appeals implicitly repeal-

ed the jurisdiction granted in the 1789 act, and that the subsequent repeal

of the 1867 act deprived the Court of all appellate jurisdiction over habeas

corpus proceedings. But the Court rejected the argument, stating:

... it is too plain for argument that the denial to
this court of appellate jurisdiction in this class
of cases must greatly weaken the efficacy of the
writ, deprive the citizen in dany cases of its be-
nefits and seriously hinder the establishment of
that uniformity in deciding upon quidtions of per-
sonal rights which can only be attained through ap-
pellate jurisdiction, exercised upon the decisions
of courts of original jurisdiction. In the parti-
cular class of cases, of which that before the court
Is an example.... it is evident that the imprison-
ed citizen, however unlawful Us imprisonment may
be in fact, Is wholly without remedy unless it be
found in the appellate jurisdiction of this court.

These considerations forbid any construction giving
to doubtful words the effect of withholding or a-
bridging this jurisdiction. 89/

87/ 75 U.S. (8 Wallace) 85 (1869).

88/ 74 U.S. (7 Wallace) at 515.

89/ 75 U.S. (8 Wallace) at 102-103.
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The Court deemed the sudden withdrawal of jurisdiction in HcCardle to be

justified by "some imperious public exigency ... within the constitutional
90/

discretion of Congress to determine.... But it refused to construe the

1867 and 1868 statutes as withdrawing

.*the whole appellate jurisdiction of this court,
in cases of habeas corous, conferred by the Consti-
tution, recognizd by M, and exercised from the
foundation of the government hitherto.,,..91/

A principle Implied by Article III and unaffected by leCardle is the

separation of powers doctrine that may limit Congress in the exercise of

its power to regulate Federal court jurisdiction. The requirement of an

independent. judiciary was directly addressed by the Court in a post-McCardle
92/

decision, United States v. Klein, which concerned the effect to be Siven

Presidential pardons of those who had sided and abetted the rebellion during

the Civil War. The Captured and Abandoned Property Act authorized suit in

the Court of Claims for the return of seized Confederate property on proof

that the claimant had given no aid or comfort to the rebellion. In United
93/

States v. Padelfor the Supreme Court had ruled that the statute was satis-

fied when the claimant had received a pardon under a Presidential general

amnesty. Thereafter Congress, while appeal in the Kline case was pending,

enacted a rider to an appropriations bill providing that a Presidential

pardon would not support a claim for captured property that acceptance

without disclaimer of a pardon for participation in the rebellion was con-

clusive evidence that the claimant had aided the enemy, and that when the

90/ 75 U.S. (8 Wallace) at 104."

91/ 75 U.S.. (8 )allace) at 106.

92/ 80 U.S. ( 13 Wallace) 128 (1871).

93/ 76 U.S. (9 Wallace) 531 (1870).
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Court of Claims based its judgment on such a pardon the Supreme Court lacked

jurisdiction of the appeal.

In Klein, the Supreme Court held this statute unconstitutional as in-

fringing the power of both the judiciary and the President. Although recog-

nizing that Congress had the power under Article III to confer or withhold

the right of appeal from the Court of Claims, the Court held that the proviso

was not within "the acknowledged power of Congress to make exceptions and pre-

scribe regulation to the appellate power" because it intruded upon the inde-

pendence of the judicial branch and amounted to a "rule of decision, in causes

pending, prescribed by Congress.. "

What is this [the act) but to prescribe a rule for
the decision of a cause in a particular way? In
the case before us, the Court of Claims has render-
ed judgment for the claimant and an appeal has been
taken to this court. We are directed to dismiss the
appeal, If we find that the judgment must be affirmed,
because of a pardon granted to the Intestate of the
claimants . . .Can we do so without allowing that
-the legislature may prescribe rules of decision to
the Judicial Department of the government in cases
pending before it? We think not. .We must think
that Congress has inadvertently passed the limit
which separates the legislative from judicial power.
It Is of vital importance that these powers be kept
distinct. 94/

The Klein decision, which was cited with approval by the Court in Its 1962
" 95/

ruling in Glidden Co. v. ZdanoVE7 suggests that Congress must exercise its

power to limit jurisdiction in a manner consistent with the independence of

the judiciary.

94/ 80 U.S. (13 Wallace) at 145-147. With respect to the powers of
the Presidency, the Court found the pardoning power to be granted "without
limit" to the Executive dnd held the Congressional provision to be an uncon-
stitutional impairment of that independent power.

95/ 370 U.S. 530 (1962).



832

CRS-41

Other cases suggest further possible limLtations based on the supre-

macy clause of Article VI of the Constitution, which states:

This Constitution and the Laws of the United States
which shall be made in Pursuance thereof; and all
Treaties made. or which shall be made, under the
Authority of the United States, shall be the supreme
law of the Land; and the Judges In every State shall
be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.

It could be argued that this constitutional provision would be a nullity if

there were not a single supreme tribunal with the authority to interpret and

pronounce on the meaning of the Constitution and of Federal law, Thus, Justice
96/

Taney, in Ableman v. Booti, stated:

But the supremacy thus conferred on this Government
(by the supremacy clause] could not peacefully be
maintained, unless it was clothed with judicial po-
wer, equally paramount in authority to carry It Into
execution; for if left to the courts of justice of
the several States, conflicting decisions would un-
avoidably take place...and the Constitution and laws
and treaties of the United States, and the powers
granted to the Federal Government, would soon receive
different interpretations in different States and the
Government of the United States would soon become one
thing in one State and another thing In another. It
was essential, therefore, to its very existence as a
Government, that...a tribunal should be established
in which all cases which might arise under the Con-
stituton and laws and treaties of the United States,
should be finally and conclusively decided...And It
is manifest that-thLs ultimate appellate power In a
tribunal created by the Constitution itself was deemed
essential to secure the independence and supremacy of
the General Government in the sphere of action assigned
to it; [and] to make the Constitution and laws of the
United States uniform, and the same in every State.... 97/

With even more dramatic flourish Justice Story justified Supreme Court re-

,view of State court decisions as follows:

96/ 62 U.S. (21 Howard) 506 (1858).

97/ 62 U.S. (21 Howard) at 517-18.
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A motive of another kind, perfectly'compatible with
the most sincere respect for state tribunals, might-
induce the grant of appellate power over their de-
cisions. That motive is the importance, and even
necessity of uniformity of decisions throughout the
whole United States, upon all subjects within the
purview of the constitution. Judges of equal learn-
ing and integrity, in different states, might dif-
ferently interpret a statute, or a treaty of the
United States, or even the constitution itself: If
there were no revising authority to control these
jarring and discordant judgments, and harmonize
them into uniformity, the laws, the treaties, and
the constitution of the United States would be dif-
ferent in different states, and might, perhaps,
never have precisely Pe same construction, obli-
gation, or efficacy, In any two states. The public
mischiefs that would attend such a state of things
would be truly deplorable; and it cannot be believed
that they could have escaped the enlightened conven-
tion which formed the constitution... (Tihe appel-
late jurisdiction must continue to be the only ade-
quate remedy for such evils. 98/

In other words, a Supreme Court with authority to review and revise lower

and State court judgments may be constitutionally necessary to assure the
99/

national uniformity and supremacy of the Constitution and federal law.

Another argument related to the above stems from the due process
100/

clause. If appellate review by tha Supreme Court were denied in cases In-

volving a constitutional right, and if as a consequence different inter-

pretations of the law developed in the various States or Federal judicial

98/ Martin v. Hunter's Lesse, 14 U.S. (I Wheaton) 304, 347-48 (1816).

99/ For fuller development of this argument, see Ratner, "Congressional
Power over the Appellate Jurisdiction of the Supreme Court," University of
Pennsylvania Law Review 109: 157, 160-67 (1960). In Hart and Wechsler's
famous dialogue on Congress' power over the jurisdiction of the Federal courts,
the limitation asserted as to Congress' power over the Supreme Court's appel-
late jurisdiction is simply that "... the exceptions must not be such as will
destroy the essential role of the Supreme Court in the constitutional plan."
Bator, Mishkin, Shapiro, and Wechsler, Hart and Wechsler's The Federal Courts
and the Federal System , (2nd ed., 1973), p. 133.

100/ Sedler, "Limitations on the Appellate Jurisdiction of the Supreme
Court," 20 University of Pittsburg Law Review 99, 113, 114 (1958).
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circuits, then the effect would be unequal treatment of persons similarly

situated. That is, persons asserting the same right would be treated dif-

ferently in different jurisdictions. This result, it has been suggested,

would be "a manifest abuse of due process, one of the bases of which is
101/

equal treatment before the la.7 Thus, appellate review may be a necessary

consequence of due process, "if such an appeal is necessary to secure uni-
102/

form treatment before the la."

Thus, the cases may provide less forceful precedent for the limita-

tions imposed by S. 528 as they relate to the Supreme Court's appellate

jurisdiction than the original jurisdiction of the inferior Federal courts,

With the exception of McCardle, all of the cases have involved legislative

limits on judicial authority with respect to claims arising from the common

law or Federal statute. McCardle and Yerger, on the other hand, establish

only that Congress can extinguish one means for obtaining appellate review

of an asserted constitutional right when other means remain open, or con-

versely, that the courts will narrowly construe jurisdictional statutes

when to do otherwise would have the effect of eliminating all remedies for

a constitutional violation. In addition, Klein suggests that the Supreme

Court may be less receptive to congressional mandates that intrude upon ju-

dicial independence by prescribing the manner in which the merits of a

particular claim are to be viewed. Finally, fundamental constitutional

limitations on Congress' power may derive from the Supreme Court's essential

function in giving uniformity and national supremacy to Federal law or from

due process demands that the enforcement of constitutional rights not depend

on geographical location in the United States. But because of the infrequency

with which Congress has acted to limit the Court's appellate Jurisdiction in

101/ Id., at 113.

102/ Id., at 114.
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the past, and the consequent dearth of case law, the contours of Congress'

power remain largely undetermined.

It could be argued, however, that these constraints on Congress' power

lose some of their force given the nature of the limitations imposed by the

bill. That is, the bill would affect the Supreme Court's appellate jurisdic-

tion only with respect to the implementation of certain school desegregation

remedies, but would not otherwise restrict its authority to review the consti-

tutionality of school officials' actions alleged to deny.equa1..protection of.

the laws, or to order such other relief as may be appropriate to remedy any

violatio..found to exist. This relief could even Include the busing of stu-

dents to the extent authorized by the bill. In addition, relief beyond that

available in the Federal courts could be obtained by litigants in State courts

which would remain open to school desegregation suits. The Supreme Court de-

cisions in Swann and its progeny would continue to stand as controlling pre-

cedent in this area, presumably binding on State court judges as they ruled

in related cases. In this regard, one noted commentator has suggested:,

There is, to be sure, a school of thought that argues that
'exceptions' has a narrow meaning, not Including cases that
have constitutional dimension; or that the supremacy or the
due process clause of the fifth amendment would-be violated
by an alteration of the jurisdiction motivated by hostility
to the decisions of the Court. I see no basis for this view
and think it antithetical to the plan of the Constitution for
the courts--which was quite simply that the Congress would
decide from time to time how far the federal judicial Insti-
tution should be used within the liits of the federal Judi-
cial power; or, stated differently, how far judicial juris-
diction should be left to the state courts, bound as they are
by the Constitution as 'the supreme Law of the Land. . .any
Thing in the Constitution or laws of any State to the Con-
tray notwithstanding.' Federal courts, including the Supreme
Court, do not pass on constitutional questions because there
is a special function vested in them to enforce the Consti-
tution or police the other agencies of the government. They
do so rather for the reason that they must decide a litigated
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issue that is otherwise within their jgrisdiction and in do-
ing so must give effect to the supreme law of the land. This
is, at least, whnt arbury v. Madison was all about. I have
not heard that it has yet been superceded, though I confess
that I read opinions.on occasion that do not exactly make its
doctrine clear. 103/

Supporting Professor Wechsler's view is the fact that the Supremacy Clause

and uniformity arguments sanctioned by the Court in Martin v. Hunter's Lessee

(supra) and other early cases were based on an interpretation of the juris-

diction affirmatively granted or recognized by Congress In the Judiciary Act

of 1789. Whether these arguments would have independent constitutional force

against a Congresasonal denial of jurisdiction has yet to be adjudicated.

A final consideration that may affect the constitutionality of the bill

under Article III is the separation of powers limitation enunciated in Klein.

The Klein principle, precluding attempted congressional interference with

the judiciary in the decision of pending case, could have implications for

the bill's limitations on judicial use of busing remedies. This may be par-

ticularly so as applied in suits by the Attorney General dnder 14 to reopen

previously decided cases for retroactive enforcement of those remedial liuits.

Indeed, even more compelling reasons may support invocation of the Klein doc-

trine In the latter circumstances since It could be argued that Congress Is

attempting to alter or postpone the equitable effect of prior court decrees,

and because of the heavy burden the duty to relitigate would place on the ju-
104/

dicial process. In Pope v. United States, the Supreme Court declined to

decide 4nder what conditions the Klein holding also prohibits a congressional

act from setting aside a judgment in a case already decided. "We do not consider

103/ Wechsler, "The Courts and the Constitution," 65 Columbia L. Rev. 1001,

1005-6(1965).

104/ 323 U.S. 1, 8-9 (1944).
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just what application the principles announced in the Klein case could

rightly be given to a case in which Congress sought, pendente lite, to

set aside a judgment of the Court of Claims in favor of the Government

and require relitigatton of the suit." However, the Court's recent do-
105/

cision in United States v. Sioux Nation of Indians suggests that the mere

fact that a congressional enactment requires relitigation of a previously

decided case may not violate the separation of powers doctrine provided

that the act is otherwise within Congress' constitutional powers.

Sioux Nation involved an act passed by Congress in 1978 waiving the

tee Judicata effect of a prior judicial decision which had rejected a

claim that Congress' 1877 ratification of an agreement ceding the Great

Sioux Reservation, Including the Black Hills, in violation of the Fort

Leramie Treaty of 1868, effected taking of Sioux lands without due pro-

tess. The 1978 Act directed the Court of Claims to review de novo the

merits of the Black Hill's taking claims without regard to. the defense

of res judicata. In holding that the statutorily mandated duty to rell-

tigate the Sioux claims did not violate the doctrine of separation of

powers, Justice Blackmun wrote for the Court:

When Congress enacted the amendments directing the Court
of Claims to review the merits of the Black Rills claim,
it neither brought into question the finality of that court's
judgments, nor interfered with that court's judicial function
in deciding the merits of the claim. When the Sioux returned
to the Court of Claims following passage of the sendnent,
they were in pursuit of judicial enforcement of a new legal
right. Congress had not 'reversed' the Court of Claims' hold-
Ing that the claim was barred by rem judicata, nor, for that
matter, had it reviewed the 1942 decision rejecting the Sioux
claim on the merits. As Congress explicitly recognized, it
only was providing a forum so that & new judicial review of

1051 .48 U.S.L.W. 4960 (S.Ct. 6/24/80).
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the Slack Hills claim could take place. This review was to
be based on the facts found by the Court of claims after re-
viewing all the evidence, and an application of. generally con-
trolling legal principles to those facts. For these reason,
Congress was not reviewing the merits of the Court of Claimas
decisions, and did not interfere with the finality of its Judg-
ments. 106/

The legislation upheld in the Sioux Nation case, however, may be dlstinguish-.

able "from S. 526 In several relevant particulars. First, as observed by Jus-

tics Slackaun, the Act there did not purport to resolve the outcome of the

Court of Claims new review of the merits of the claim. The remedial limits

Imposed by 'the bill, on the other hand, may be outcome determinative in the

sense of requiring a court to devise a new remedy utilizing less student busing

than. previously ordered. Secondly, Sioux Nation involved a clqla against the

United States and the Court found that the 1976 Act was a vaRd exercise of

Corees' power to condition waivers of sovereign Imunity of the United -States.

Finally, Justice Blackmun also found that the waiver of.'res Judicta was within

Congress' power under 18 of Article I of the Constltution to provide for pay-

ment bf the Nation's debts. Accordingly,'it is possible that the Court wouldd

take a different view with respect to retroactive application of the busing

lmitations in S. 528.

Rlated to lein is a principle Implied by several early decisions that

the Article III guarantee of an independent Judiciary prevents the legislature
107/

and the executive from reviewlnq a judiciaZ Acis'n. if Justice Tansy,

106/ 49 U.S.L.V. at 4970.

107/ es. ly urna Case, 2 U.S. (2 Dallas) 406 (1792); Gordon v. United
State Appendix 117 . 697 (1685); uaskrat v. United States, 219 U.S.
30954 (1911) (citing Chief Justice Tamey's draft opinion as one of "great

ear~nng). See alo Schneiderman v. United States, 320 U.S. 118, 168-9 (1943)
bot oAtledg .s cotion ndC owftue the .ngress does: not have suhloty
both to confer Jurisdictioni and to wulLfy the effects of -its oeerciseby other,
Jurisdictio4l provisions in the same statute.
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for instance, argued in Gordon v. United States that the award of a

remedy is an essential part of the exercise of judicial power and that

rendering a judgment and yet having the remedy subject to Congressional
108/

approval is not an exercise of Article III power. In Chicago & Southern Air-
109/

lines v. Waterman Steamship Corp., the Court adopted si]Mlar reasoning to

deny judicial review of a presidentially reviewable order of the Civil Aero-

nautics Board on the ground that such dual review would violate Article 11.

In strong language, Justice Jackson observed that:

Judgments within the powers vested in the courts by
the Judiciary Article of the Constitution may not
lawfully be revised, overturned or refused faith
and credit by another Department of Government. 110/

Therefore, it is possible that in permitting the Supreme Court to review

constitutional determinations in school desegregation cases, but denying

it authority to order certain remedies, Congress may be acting beyond its.

powers under Article III.

Charles Dole
Legislative Attorney
American Law Division
Nay 7, 1981

108/ Chief Justice Taney's last Judicial writing stated:

Without such an award the judgtent would be Inoperative
and nugatory, leaving the aggrieved party without, remedy
* . .unless Congress should at such future tine sanction
it, and pass a law authorizing the court to carry its opl-
nion into effect. Such io not the Judicil p6wer confi-
ded to this Court, in the exercise of its appellate juris-
diction; yet it is ttm-whole power that the Court is allow-
ed-to exercise under this act of Congress. 117 U.S. at 702.

.109/ 333 U.S. 101 (1948). "

110/ 333 U.S. at 113-1..14.'
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May 13, 1981

Mr-. J. Bennett -Johnston
Unites States Senator
United States Senate
Washington, D.C. 20510

Dear Mr. Johnston:

Thank you for your recent letters. As I told Mr. Richard, I
would be happy to supply some examples from our own situation
illustrating some of the problems which arise when a busing plan
is indefihitely protracted.

By way of background, we had a final plan of desegregation
adopted by the District Court and implemented in the fall of 1973.
This plan involved extensive busing, although the plaintiffs in
our case were aggrieved that it did not go further and attempt to
desegregate a considerable number of additional predominantly
black schools in the inner city. Their appeals on this issue
were rejected by the Sixth Circuit and certiorari was denied y
the Supreme Court.

Since the implementation of the plan, we h&ve seen extensive
white flight in Memphis and have also seen considerable residential

[- -hane in a number of areas which were almost entirely white at the
time the plan was adopted. We have made various efforts to modify

-t busing plan to take into account these intervening changes in
pupil population. In 1976 we had considerable success, but in a
1977 hearing, the District Court did a marked about face from its
1976 decision. Since the 1977 decision, we have continued to live
with a numer of circumstances where we are transporting black
students between majority black schools, and even with situations
where we are taking black students out of a desegregated school
and busing them back to an overwhelmingly black situation.

.. - By way- of illustration, I am enclosing the Court's encour-
aging decision of 1976 and also the 1977 decision which, largely
closed the door to further court ordered modifications in the

Z . . .. .
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plan. One of the results of the 1977 hearing was to continue to
require that students in rapidly desegr-gating areas known as
Frayser and Whitehaven continue to be bused into the inner city,
thereby aggrevating white flight out of desegregating neighbor-
hoods and, perhaps, contributing to residential instability.

By way of specific examples, students in grades 7 through 9
were being transported out of a desegregating Frayser neighbor-
hood back to Manassas Jr. High School which was 95% black. The
home Achools from which these pupils were being taken were 49%
black and 41% black, but the students were still required to
leave these desegregated Frayser schools and be bused to a more
remote location. Ironically, 23 of the 55 students thus trans-
ported were themselves black students being taiken back t-6 a school
in the inner city.

A similar example occurred at Humes Jr. -High School where
another satellite area from the desegregating Frayser neighbor-
hood carried 35 black and 33 white students away from their home
school into Humes Jr. High School. At that time, Humes had a
black population of 91% and the home school - Westside Jr. - had
a black population of 44%.

An example from the Whitehaven area was the transportation
of 27 black and 17 white students out of a majority black home
situation at Hillcrest and into an inner city high school -
South Side. The result was that these students, including a
majority of black students, were transported away from a 57%
home school and into a 99% black inner city school. Despite
the apparent futility of such transportation, the Court denied
the Board's motion to modify the plan and allow the students to
stay at their desegregated neighborhood schools.

Based on our experience, it seems-to me that there are two
major frustrations which arise in the years following the imple-
mentation of a busing plan - in addition to the initial frustra-
tions growing out of the cost, ineffectiveness, and personal
hardships of busing in general. The first of these frustrations
is the difficulty of doing away with failed portions bf the plan
where busing has ceased to serve the purposes of desegregation
and has simply become busing for the sake of busing. The second
frustration is that the busing remedy, unlike other race-con-
scious remedies, has not been treated by the Courts as a temporary
remedy which moves the defendant in the direction of a Mlial state
of genuine nondiscrimination. In fair employment cases, for
example, a defendant whose work force has been illegally segrega-
ted may be required to undertake race-conscious hiring practices.
He does so, however, with the knowledge that at some point he will
achieve a sufficient degree of balance in his work force so that

Ws-M. 0-82-4
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the race-conscious remedy can be abandoned and genuine nondiscrim-
ination-established. The busing remedy holds out no such long term
hope. It does not address itself to patterns of segregated housing
which created the problem in ihe first place, and in fact tends to
have an adverse impact on the type of housing desegregation which
could ultimately create natural desegregated neighborhood schools.
This occurs when communities such as Frayser and Whitehaven are
subjected to a double loss of white students owing to white flight
from busing at the same time-that they are experiencing residential
,transition in the neighborhood. We have a number of schools in
these areas which might have become desegregated on the basis-of
changing neighborhood patterns but which became almost entirely
black as a result of the combined effect of residential change and
busing to other areas.

Two examples among many are the Winchester and Gardenview
schools in the Whitehaven area, and I am enclosing enrollment
statistics showing the history of those schools since the beginn-
ing of the desegregation plan in 1973.

I appreciate the opportunity which you given for some im-
put into the current consideration of legislative standardization
of the busing issue.

Yours very truly,

COBB, EDWARDS, NICHOL, WOODALL & KELLY

Ernest G. Kelifr1/

EGKJr/alr

Encl:
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JUDICIAL VMICIDE: AN A-?"OITO TRE COMITMIOh

JuaicitlVerbicide

' Jim's administrator vas suing the railroad for his wrongful death.

The first witness he called to the stand testified as follows: "r saw Jim

valtng up the track. A fast train passed. going up the track.- After it

pissed, *.-didn't see Jim. I walked up the track a little vay and discovered

Jim's severed head lying on one side of the track, and the rest of his boy

on the other.' The witness was asked how be reacted to his gruesome discovery.

Be responded: "I said to myself something serious must have happened to Jim."

Something serious has.been happening to constitutional government in.

Arnica. I want to talk to you about it.

My motive for doing so Is as lofty as that which caused Job Ricks to be

indicted and convicted of disturbing religious worship in the Superior Court of

Burke County, North Carolina, my home county, 75 years a.

Job revered the word of the Lcrd. An acquaintance of his, John Watts,

took a notion he bad been called to preach the Gospel, and adopted te practice

of doing so in any little country church which would allow bim to occupy its

pulpit. While he was vell versed in his profession as a brick mason, John

Watts vas woefully ignorant in matters of theology.

One Sunday, Job Nicks imbibed a little too much Burke County corn

liquor* a rather potent beverage. After so doing, he walked by a little country

church, saw John Watts in the pulpit, and heard him expounding to the congregatioe

his peculiar version of a Biblical text. Job Nicks entered the church, staggered

to the pulpit, grabbed John Watts' coat collar. dragged him to the door, and

throw hin out of the church.

When the tive cane for the pronouncement of the sentence upo, the

Jury's verdict of eullty, Judge Robinson, the presiding judge, observed: 'Xr.
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Hic.s, vben you were guilty of such unseerly conduct on the Sa..bsth %y, you

rust htve been too drunk to realize vhat you were doing." Job Hick:s res-. ended:

"It is true, Your Honor, that I-had .had several drinksp but I couldn't want

Your honorr to think I vas so d-r1 nk that I could stand'by rnd hear the word of

.he Lord 4ielng r u.=cked !_R lie that vit jout do!ng sor.eth'.ng about it."

.lthojch I um completely sober,, I am constrained to cbnfe'ss I am

like Job Hicks in one respect. I cannot remain silent while the vords of the

Constitution are being rurnicked Mp by Supre.e Court Justices.

This is so because I entertain the abiding conviction that the Con-

stitution is our most precious heritage as Americans. "Wrhen it is interpreted.
ol

and applied aright, the Constitution protects all human beinrs within. our

borders from tyranny on the one hand and anarchy on the other. William Bvart

Gladstone, the wise English itatesnan, correctly described it as the most

wonderful work ever struck off at a given time by the brain and purpose of ran.

I entitle my remarks "Judicial Verbicide: An Affront To the Constitution",

I am prompted to do so by this trenchant truth which was told by Dr. Oliver

Wendell Holmes in his Autocrat of the Breakfast Table:

"Life and language are alike sacred. Homiee and verbicide --
that is -- violent treatment of a word with fatal results to its legiti-
rnte -paning# which is its life -- are alike forbidden." 2

Why The Constitution Was Framed And Ratified

The term "Founding Fathers" is well designed to describe those vho

fra med and ratified the Constitution and its first ten amendjoents. .For ease

of expression, I also apply it to those who framed and ratified subsequent

anendments.

The Founding Fathers knew the history of the struggle of the 1eonVe

against arbitrary governmental power during countless ages for the right to
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restrained by laws 'vAih they tio.me could neLther tter ..

ahe Founding Fath'res esired above a-l tAns -n-e to1
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vhich rules by certain, constant, and uniform levs rstQ by "it

uncertain, and inconstant vi'ls of ipatIent zen vho I NV=

fleeting voment of tize legislative, executive, or judIcfcSMts.

i6hat %he Constitution Vas Designed To

For t.%ese reasons, the Founding Fathers fraew:vLIwt'-e-

Constitutions vhich they intended to last for the ages, ft==itte

for 'both rulers and people In var and in peace and to ca--&.t tbe

ot its protection all classes of ran vith inpart litye - ts a

all cIrcu=st&Uces.6

U'hile they lntenoed it to ensure for the ages w W10

Insirumrent .of Soverrwnt the Founding Fathers realiaet!6use I

of sare of Sts provisions vrl4 b suggested by expere1xT
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Consequently, they rade provision for its arieris&ent in one vay and

one vay onlyp i.e., by combined action bf Congress and the States as set forth

in Article V. By so doing, they ordained that "nothing new can be put into the

Constitution except through the anendatory process" ard nothings old can be

taen out without the sane process;"8 and thereby f,:bade Suprefe Court J3stices

to attempt to revise the Constitution vhile profess s ng to interpret it. 9

In framing and ratifying the Constitutic-nv the Fouinaing Fathers re-

cognized and applied an everlasting truth evbodied by the British philosppher,

.nozas Vettsj, in this phrase: "Freeaom is political power divided into sall

frasments."

They divided all goverrmntal paoers between the Federal Government

and the States by delegating to the former the powers essential to enable it

to operate as a national government for all the states, and by reserving to

the states all other powers.

They divided amon g the Congress., the President, and the Federal

judiciary the powers delegated to the federal government by giving Congress

the power to cake federal las, im osing on the President the duty toenforce

federal laws, and assilraing to the federal judiciary the power to interpret

federal laws for all purposes and state laws for the limited purpose of

determining their constitutional validity.

In making this division of powers, the Founding Fathers vested In

the Supreme Court as the head of the Federal judiciary the awesome authority

to deteradne vith finality whether governmental action, federal or state,

barmonizes vth the Corn titution as the supreme law of the land, and ranasteA

that all federal ind state officers, Including Supreme Court Justices, should

10be. band by oath or affirmation to support the* Constitution,

The Fo-tnding Fathers undertook to inuniae Supreme Court Justices

aCainst temptatlon to violate their oaths r affirmations to supWort the
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Constitution by making them Independent of everything except the Constitution

Itself. 'So this ena, they-stipulated in Article III that Supreme Court Justices

"sall hold their offices during good 'behaviour • * and receive for their

services a compensation, vhich shall not be diminished during their contin-jnce

in off cq."

In conmenting upon the obligation of Supreme Court Justites to

cbeek unconstitutional action in his dissenting opinion in United States v.

3utler,Justice (afterwards Chief Justice) Stone made this cogent cc,.ri-.nt:

"Vnile unconstitutional exercise of power by the executive and legislative

branches of goverre.ent is subject 'to judicial restraint the only check ulon

our own exercise of power is our o'wn sense of self-restraint."ll

1ise Americans Condemn Judicial Activism And Verbicide

Some exceedingly vise Americanso who understood and revered the

Constitutions have expressed opinions concerning Justices who do not exercise

the 4self-restraint which their* oaths or affirmations to support the Constitution

impose upon them, and the impact of their derelictions upon constitutional

government.

George Washington, vho served as President of the Convention that

framed the Constitution before becoming our first President under it, gave

America this solemn warning in his Farewell Address:
"If in the opinion of the people, the distribution or modification

of the constitutional powers be in any particular wrong, let it be
corrected by an amendment in the way which the constitution designates.
But let there be no chang by usurpationj for though thls, in one In-
stance, may be the instrument of good, it 10 the customary weapon by
whlch free governments are destroyed. Th precedent oust always over-
balance in permanent evil &:W partial or transient benefit which the
use can at any time yield.*

Chief Justice Marshall ecbas1iea tbe supreme importance of a Supreme

Court Justice accepting the Constitutton as the absolute rule for the gove.'n-

sent of his official conduct by declaring that it be does not discharge his
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duties agreeably to the Constitution his oath or affirmation to support

that instrdrient "is vorse than solemn nokery." 12

Another great constitutional scbo-ar, Judge Thomas .- Co:ley,

asserted that such a Justice is "Justly chargeable with reckless d.s.re,-ard

of official oath and public duty."13

Beajar.in N. Cardoto, Chief Judge &'f the New York Court of Appeals

and Justice of the United States Supreme Court, stated in 7he Nature of the

Judicial Process that "Judges are not commissioned to !;ake and unmake rules

at pleasure in accordance with changing views of expediency or wisdom" and that

Oit would put an end to the reign of law" if judses adopted the practice of

subAstituting their personal notions of justice for rules established by a

governrent of layslI

Constitutional Obligations Of Supreme Coart Justices

No question is more crucial to America than this: 11hat obligation

does the Constitution impose upon Supreme Court Justices?

America's greatest jurist of a3 time., Chief Justice John Marshall,

answered this question vith candor and clarity in his opinions in )',arbury v.

),adison and Gibbons v. Ogden. In these indisputably sound opinions, Chief

Justice Marshall declared:

1. That the principles of the Constitution are designed to be

pernient.

2. That the words of the Constitution oust be understood to mean

hat they say

3. That the Constitution constitutes an absolute rule for the

governl.nt of Supreme Court Justices in their official action.
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In elaborating the second declaration, marshall said:
'"As men whose intentions require no concealment generally employ

the vords which most directly and aptly express the ideas they Intend
to convey, the enlightened patriots who ffaxed our Constitution, and
the :people who adopted It, must be understood to have employed vor .
In their natural sense, and to have Intended vbat they have said."1 0

Judicial Activism and Verbicide

Judges who perpetrate verbicide on the Constitution are judicial

activists. A judicial activist is a. judge vho interprets the Constitution to

rman what It would have said if he instead of the Founding Fathers had written it.

Contrary to popular opinion, all judicial activists are not liberals.

Some of them are conservatives. A liberal Judicial activist is a judge who

expands the scope of the Constitution by stretching its words beyond their true

meaning, and a conservative judicial activist is one who narrows the scope of

-the Constitution by restricting their true meaning.

Judicial activism of the right or the left substitutes the personal

Vll of the judge for the impersonal il of the lay.

* The majority opinion in Kiranda v. Arizona is the product of liberal

judicial activism, and the majority opinion in Laird v. Tatum Is the product

of conservative judicial activism.1 7

Judges are fallible human beings. The temptation to substitute

one's personal notions of justice for law lies in wait for all occupants of

judicial offices, and sometimes ordinarily self-restrained judges succumb to it.

Nobody doabts the good intentions of the judicial actii*sts. They

undoubtedly lay the flattering unction to their souls that their judicial

ictivIss is better than the handiwork of the FouWing Fathers, and that Arerica

vill be highly blessed by an exchange of tbq constitutional governraet ordained

Wy the Constitution for a government embodying their lersonal Motions.
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Before accepting these assurances as verity Americans would do well

to ponder vhat Daniel 'Webster said about public officials who undertake to

sul-stitute tbeir &ood int.entions for rules of law. 'Vebster said:

"G~cd intentions will a!;.tys be pleaded for every assumption of
authcrrTy. It is hardly too strong to say that the Constitution was
.ade to gCard the people against the &-nEers of good intentiAons. There

are ien In all aSes who mean to govern well, but they rean to Sovern.
They promise to be good masters, but they mean to be masters."

Alexander Hamilton's Assurance Concerning Judicial Activism
And Verbicide

Then th Wastitutional Convention of 1787 submitted the Constitution

to the States, Eldridge Cerry, who h'ad been a delegate from Massachusettsp and

Gecrfe Mason, who had been a delegate from Virginia, opposed its ratification

because it contained no provision sufficient to compel Supreme Court Justices

to obey their oaths or affirmations to support it.

Gerry complained that, "There are not veil defied limits to the

judiciary powers" and that "it would be a herculean labour to attempt to

describe the dangers with'which they are replete."

George Mason said that "the power of construing the laws would

enable the Supreme Court of the United States to substitute Its own pleasure

for the law of the land and that the errors and usurpations of ttSupre-

Court would be uncontrollable andremeiless."

Alexander Hamilton., a delegate from New York, rejected these arguments

with the emphatic assertion that "the supposed danger-of judiciary encroach-

mzunts * . I is, in reality, a phantom."

To support his assertion,, Namilton maintained in mueh detail that

zep selected to sit on the Supreme Court would be chosen with a view to those

q'ualifications vhich fit men for the stations 'of luies, and that they vc.uld

gtve that Inflexible and uniform adherence to legal rules and precedents which

!s indspersable in courts of justice.
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By his rewarks, Hamilton assured the. several states that ren selected

to sit up* the Supreme Court vould be able and villing to subject tteoselves

to the restraint inherent in the Judicial process.

Experience makes this proposition Indisputable: Although one nay
possess 17 brilliant intellect and be actuated b lofty motives, he is not

qualified for the station of judge in a £overrxent of lays ess he is able

and killing to subject himself to the restraint Inherent in the judicial

Fruits of Judicial Activism and Verbicide

Namilton's prediction about the qualifications of the zen to be

selected to serve as Supreme Court Justices proved valid for enerations.

Lnfortunately, however for constitutional governrent In America, Hamilton's

phantom has nov become an exceedingly live &host. V-

While they have acted vith reasonable judicial decorum in ordinary

cases, the tragic truth -t that during recent years Ime Supreme Court Justices

have adopted and exercised the role of judicial activists with moze or less

abandon in cases involving the place of the states in the federal syiten

cases Involving prosecution for crimes in federal and state courts, and

cases having emotional, political. and racial -overtones.

A high proportlon~zf these cases have been decided by a shary

divied Court. Limitations of lngLag and time compel me to confine x'

re m rks In respect to them to the hanalwrk of the Supreme Court Justices

havee .enacted the rele of Judiaih activists and, to omit reference to that

ef tbheir %rethren whose vigorous dissents have protested such actions.

f.. committing verbicide on the Constitution, the judicial activists

cestrate fn the ftdwrgl government powers the Constitution reserves to
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the states; diminish the capacity of federal executive officers and the states

to bring crilinals to justice; -rob Individuals of personal and property rig ts;

and expend their own pwers and those of Congress far beyond their consti.tu-

tional limits.
the

. In )4ilt1o's poetic phrase, the c1ses In which/Su-reme Court bes

comitted verbecide upon the Constitutio; have become as "thick as autn.e

leaves that strow the brooks of Vallo=brosa."
1 9

The number and variety of these-cases rake it impossible to detail

then within appropriate limits. I anyone should detail them in their entirety,
he would be justly chargeable with forsaking time and encroaching upon eternity.

Merely to Indicate how judicial verbicide performs Its wonders., I

cite a fev of the innovative decisions an activist Supreme Court has handed

down since 1968. They are Jones v. Alfred H. Mayer Co. . 392 U.S. 409;

Sullivan v. Little Bunting Park 396 U.S. 229; Tillran v. U eaten-. aven

Recreation Associatios 110 U.S. 431; Johnson v. Nailvay Express Agency,, h21

U. S. h.1; Bunyon v. )cCrary- 127 'U.S. 160; and McDonald v. Santa Fe Trail

Transportation Company, 27 U.S. 273.

By committing colossal verbicide on the plain words of the Thirteenth

Amendment and the Civil Rights Act of 18I6, Supreme Court Justices have assigned

to themselves and Congress powers to dominate and punish the private thoughts,

the private prejudices, and the private business and social activities of

Americans which are repugnant to the porers given them by the Constitution.

A Chorus of Protest Against Judicial Activism snd Verbicide

In charge in Chief Justice John Marshall's unhappy phrase that some

Supreme Court Justices are making a solemn mockery of their oaths to support

the Constitution, I an not a lone voice crying In a constitutional wilderness.

I am, in truth, simply one ae-ber of a constantly exanding chorus.
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SJudge Learned Bands Alexander Dickel, Philip D. Kurland, and other

profoundly enllghtened constitutional scbolars have wade sidlar accusations.

These chazes are corroborated in detail by te se recent books: Go%'ernrent

3, Judiciary, by Rauol Berger; The Price of Perfect Justice, by Macklin flev.1 g;'

&an DisieZr By Decree by Lino A. Graglia. Besides; the apostacy o€ the

activist Justices to the Constitution islighlighted In numerous vTiorous

-dissents by their brethren on the Supreme Court bench.

One of the most lucid convents on the judicial verbicide of activist

Supreme Court Justices is that of Justice Jackson in his concurring opinion in

Brov v. Allen, 344 U. S. 443, 542-550, In deploring the perverted use of the

&mrat writ of habea% corpus to rob the verdicts and judgments of state courts

in criminal trials of any finality, Justice Jackson said:

"Rightly or wrongly, the belief Is widely held%y the practicing-
profession that this Court no longer respects impersonal iules of law
but is guided in these matters by personal impressions which from time
to time may be shared by a majority of the Justices. Whatever has been
intended, this Court also has generated an impression In much of the
judiciazy that regard for precedents and authorities is obsolete, that
words no longer mean what they have always meant to the profession, that
the law knows no fixed principles.w

Justice Jackson closed his observations on judicial verbicide with
this sage comment:

X1 know of no way we can have equal justice under law except we
have some law.'

Excuses For Judicial Activism and Verbicide

Candor compels the confession' that many Avericans conmend the

veurpations of the activist Justices, especially when they harno=nmi.%ith

..1i wishes.
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These erring ones seek to coerce critics of Judicial activism into

silence. -To this end, they assert that all Supreme Ccurt decisions are-

entitled to respect 1 and that those vho criticize any of them are unpatriotic.

This assertion is contecptuous of the visdou of the Founding Fathers

in incorporating in the First Aoend.&ent Yor the benefit of all Anericans

aja.rantees of freedom of speech and the press. Besides, it is dv.rriht silly.

Like other official action, Judicial decisions verit respect only

.hen they are respectable, and no decision of the Supreme Court is respectable

V=- IT-It-fouts the Constitution its makers have obligated themselves by oath

or affirmation to support.

As Justice Felix Frankfurter so rightly declared: "Judges as persons,

or courts as institutions, are entitled to no greater Immnity from criticism

than other persons or institutions. * * Judges must beukept mindful of their

limitations and their ultimate public responsibility by a vigorous stream of

criticism expressed vith candor however blunt." 2 0

I,, - I

.... T T"
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Chief Justice Stone concurred with Justice Frnl.futrter's viev by

stating that "where the courts deal* as ours do, with great public questicn.,

the only protection against unwise decisions; and even 3udicial usurpatlcm,

is careful scrutiny of their action, and fearless cote nt upon It."21

. Apologists for the verbicial a-ttacks of Supree Court Justices

upon te Constittion attempt to justify them by these araents:

1. They are necessary to keep government abreast of the tirA

because the amendatory process established by Article V is too cumbersome

and dilatoryk

2. They are desirable because they make pleasing amenaments to

the nation's supreme law which Congress and the states are unwilling to rake.

3. They prove that the Constitution is a living instrment of

government. - . _

The Invalidity of the Excuses

There are tvo Incontestable answers to these arguments in their

entirety. They are first, that tyranny an the bench is as reprehensible

as tyraany oan the throne; and. second, that the ultimte result of judicial

activism on the part of the Supreme Court Justices is the destruction of the

government of laws the Constitution was ordained by the people to create

and preserve.

There are also separate Irrefutable answers to each at the arguments.

As James Nadison, the Father of the Constitution, stated, the

7ounaing Fathers createA the amendstory process of uhich the apologists

complain to ensure that Congress and the states vU act vith dellberatSL_

wben they consider proposed changes in the Constitution MA vii refralm

frop acting unvisely in making them.
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The Founding Fathers knew that a Constitution is destitu.e of value

22
if its provisions are as mutable as simple legislative enactments, and they

certainly did not intend that decisions of constitutional questic-na by the

Supreme Court should ever be rirhtly compared as they were by Justice AoIerts

in a colorful phase vi th restrited railroad tic}:ets, good for this day Lnrd 1--ain

only.
23 .

The second rG.ament of the apologists is the stuff of "hich tym.rny

is mmde. Its unerlyinG premise is their apprehension that Congress and the

sstes acting in combination may have too nuch visdoa to an.end the Constitution

in ays pleasing to the.. Hence, they maintain that for their pleasure

Supreme Court Justices ought 'to usurp an& exercise the power the Constitution

vests exclusively in the people to bave the Constitution az'-ende on.y by

the representatives they choose to act for them at ConEressional ani state

levels.

The tsuypation of this power by Supreme Court Justices does not

prove that the Constituton is a living instrument of government. On the

contrary, it proves that the Constitution is dead, and thatthe people of our

lend are being ruled by the transitory personal notions of Justices who

occupy for a fleeting moent of history seats on the Supreme Court bench

rather than by the enduring precepts of the Constitution.

Despite Miranda's, disapproval of confessions, I am going to %*ke

an honest one.

Those who abhor tyranny on the bench as much as tyranny on the

throne are unable to devise any praVtic procedure to coqpe activist Juases

to observe their oaths or affirmations to support the Constitution.'
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Judicial aberrations are not impeachable offenses under*Article i1,

Section ,.. No earthly power can compel activist Justices to exercise self-

restraint if they are unable or unwilling to do so, and the soundest criticism

is Dot likely to deter activist Justices from their activism and verbicide when

tbey boo~estly believe their handiwork is better than that of the Fo'inding Faters.

It is obvious, moreover, that Congress and the states cannot protect constitutions:

government adequately by adding'new amen..enth to the Constitution. This Is true

for these reasons: First, it is folly to expect. activist Justices to obey new

constitutional provisions vben they spurn the old; and, second, it would co l~cat

simplicity and convert the Constitution into a confusing document as long as the

Enclyclopaedia Britiannica to rid us of all the judicial usurpations of recent

years.

Conclusion

All history proclaims this everlasting truth: No nation can enjoy the

rlght to self-rule and the right to freedom from tyranny under a government of

men. The Founding Fathers framed and ratified the Constitution to secure these

precious rights to Avericans for all time.

Judicial verbicide substitutes the personal notions of judges for

the precepts of the Conititution. Bence, judicial-verbicide is calculated to

convert the Constitution into a worthless scrap of paper and to replace our

government of laws with a judicial oligarchy.

A great Senator, Daniel- ebster, earned America in eloquent words

what the destruction of our Constitution would entail. Be said:

*Other misfortunes may be borne., or their effects overcome. If
disastrous wars should sweep our commerce from the ocean, another geDera-
tion cay renew it; If it exhaust our treasurys future industry nay re-
plenish it; if it desolate and lay vaste our fields, stili, under a new'
cultivation, they vill grove green again, and ripen to future harvests.

-.82-289 0-82-65
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"It were but a trifle even if the walls of yonder Capitol were to
crumble, if its lofty pillars should fall, and its gorgeous decorations
be on1 covered by the dust of the valley.* All of these may be rebuilt.

"Vjt who shall reconstruct the fabric of demolished government?

"1Tbo shall read again the well-proportioned columns of constitutions3
liberty?

";no shall frame together the skillful architecture "hich unites
national sovereignty vith StUate Rights, individual security, and public
prosperity?

"No, if these columns fall, they will be raised not again. Like
the Colisseum and the Parthenon, they will be destined to a mournful
and melancholy Ismortality. Titterer tears, however, vill flow over
them than ever were shed over the monurments of Roman or Grecian art;
for they vill be the monuments of a more glorious edifice than Greece
or Rome ever saw -- the edifice of constitutional American Liberty.".

In closing, I reiterate some inescapable _conclusions.

The distinction between the power to amend the-Constitution and the

power to interpret it is as wide as the gulf vhich yawns oetveen Learus in

Abraham's bosom and Dives in bell. The power to amend is the Wier to change

the meaning of the Constitution. and the power to interpret is the power to

determine the meaning of the Constitution as established by the Founding Fathers.

The Founding Fathers did not contemplate that any Supreme Court

Justice would convert his oath or affirmation to support the Constitution into

something vorse than solemn mockery. On the contrary they contemplated

that his oath or affirmation to support that supreme instrument of government

vould implant indelibly in his mind, heart, and conscience a solemn obligation

to be faithful to the Constitution.

A Justice who twists the words of the Constitution avry under the

guise of interpreting it to substitute his personal notion for a constitutional

precept Is -eontemptuous of intellectual Integrity. Bis act in so doing is as
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Inexcu able as that of the witness who commits 'perjury after taking an oath

or =akin an affirmation to testify truthfully.

We must not despair because there is no way by which lzV caan corpel

activist Supreme Court Justices to subject their personal wills to the precepts

of the Constitution.

This is true L-ecause it is not yet unconstitutional for Americans to

Invoke divine aid when they are their vits' end.

Bence, we can pray -- hopefully not In vain -- that the activist

Justices vill heed the tragic truih spoken by Webster and their own oaths or

1, affirrations to support the Constitution and become born-again suppoerters of

the most precious instrument of government the world has ever known.
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A L M mm ti 01 B.1'6Q LM&TCH) AND S.1j6v7(3B)

8,17W. ( atch) was drafted in the Constitution Subcommittee of
Vh* Senate Judiciy Cm.'Mittee. SAWlbI. (East) was drafted in
t'he Separation of Powers Subcommittee..-Both bills have.been
reported oat of the respective-subcommittees for consideration
by the fall Senate Judiciary Committee. At this writin", planned
opnion legislation has not yet been introduced in..the House.

1koth bills are intended to strip the lower federal courts of
t.Mw Juriodiotion to order forced busing as . remedy in oases
alleging school segregation, Both bills have, Ahe intent, l-.
though not stated in certain ter=s of throwing such oases in-
to state courts. Both bills are ended to provide relief for
school districts already inder federal court busing-orders.

Both bills are built around Congressional powers under Article
iU.:seoction I of the Constitution (the power of Congrss to -
set or Ximit the jurisdiction of lower federal courts) and
Section 5 of the 14th Ameidment to the Constitution. ("The Con-
poe shall have .the power to enforce by appropriate legisla-
t oionte provisions of this article, .

,'Both bills may be passed by simple- majoritie. in -both Houses
subject to ..the..igntr of the President, A presidential veto
W be-.overriden- bytwo-thirds vote In both ouses. These bills

ar not to be confused with a constitutional amendment.

A serious mutual failUM

Neither bill takes the step of .remi the appellate juris-
diction-of the Supreme Court of the United States on the matter
of foxiced busing and thus neglect the clear power of Congress
to. do so under Aicee .III, section 2, clause 2 of the Consti-
tution

Thus even with the passage of this legislation the Supreme,
6;a;4 will -be able to continue to fornlate busing orders.
Cases heard in state courts- will still be subject to Supreme
Court review nd efforts at the state level to inhibit state
courts from ordering busing as- a remedy (state constitutional
amendments legislation and binding referenda) will be serious-.
ly impaired& or preclu4ede Given a failure by state courts or
lower federal courts to order busing as-.a remedy or to main-
tain existing busing orders, the Supreme Court could sti
coeroe such court -into doing so.
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This failure has been a political decision. The feeling appare.ty
is that with the appellate jurisdiction of the Supreme Cour; left
intact, congressional passage of the legislation land perhaps even
Poce-tance of the legislation by the Reagan Administration) wil be
enhanced. Beyond this the apparent feeling is that with its e-p-
pellate jurisdiction to formulate busing orders left in place, the
.urreme Court will be less inclined to arrogantly declare the legis-
lation "unconstitutional" and a possible constitutional confronta-
tion (which, by the way, is much needed) between the legislative and
Judicial branches will be avoided.

S.-1bO (Hatch)

Under its Sect. 2, this bill begins with a long and impressive list
of Congressional findings of fact on the failure and undesirability
of forced busing. Included here is a finding that racial assignments
of students "is itself an unjustifiable practice of racial discrimi-
nation by the Government in violation of zhe fourteenth amendment."

Section 3(a). (b)

S.17O provides here a list of remedies available'for unconstitu-.
tional school segregation except the assignment or exclusion of
students because of their race or color. These remedies include
legal injunctions suspending all implementation of A segregative
law or other racially discriminatory government action; contempt of
court proceedings where such injunctions are not scrupulously obeyed
(Note: With these two provisions, the inventiveness of federal courts
in manufacturing "constitutional violations" out of boundry line
changes, school district reorganizations, feeder patterns etc. vould
still be in place); programs without coercion or numerical quotas or
specific goals based on racial balance that permit students to volun-
tarily transfer to other schools within the school district where
they reside- advance planning in construction of new facilities to
provide nonAiscriminatory education within the students' neighbor-
hood; and other local initiatives and plans to improve education for
all students without regard to race (or) color,

This listing of allowable remedies except busing for racial balance
is a plus for S.17CO. S.Ib47does not include such provisions. Thus,
S.17W0 conveys the clear message and intent of Congress that the
legislation does not intend to prevent courts, both federal or state,
froze addressing illegal school segregation. The remedies are geared
to equalizing educational opportunity, not social planning. They are
a clear presentation of Congressional powers under Section 5 of the
14th Amendment. They are also a "message" to state courts.

However, given the past inventiveness, overreach and arrogance of the
federal judiciary, the listing of remedies nay provide a mechanism
for judges to step around the intent of Congress. This idTfurther
discussed below.-

(Section 4 is a statement of the sources of Congressional power
to enact the legislation)

Section 5

Section 5(b)(1) removes the jurisdiction of lower federal courts to
issue orders requiring the nssignnent or exclusion of students based
on race or color.
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Section 5(b)(2) is the retroactive or re-opener section pertaining
to school districts already under busing orders.

It is here that S.1760 "guts" itself as concerns its effect on existing
orders. What begins as an excellent piece of anti-busing legislation
now self-destructs by playing into the hands of pro-busi judges.

The bill provides here that -districts already under busing orders can
seek relief "in any court" from orders requiring "directly or indi-
rectlYe, the racial assignment or exclusion of students and shall be
entitled to such relief "unless that court can make conclusive findings
based on clear and convincing evidence that ."

1. the acts bringing about the order "intentionally and specifical-
ly caused" and would so continue to cause students to be as-
signed or excluded from schools on the basis of race and were
not legitimatee efforts to employ public education resources
to meet public education needs without regard to race..."

2. "the totality of circumstances have not changed since issuance
of the order to warrant reconsideration of the order."

3. "no-other remedy (including those in Sect. ) would preclude the
intentional and specific segregation."

4. "the economic, social and educational benefits of the order
have outweighed the economic, social and educational costs of
the order."

Although the bill does not say so specifically, its drafters maintain
that the above four conditions must be met "cumulatively" and ths
tighten the no-busing intent. Regardless, knowledgeable anti-busers will
instantly recognize that imaginative pro-busing judges will make mince-
meat of the bill's no-busing intent by way of these four clauses.

Because of these four clauses, the National Association for Neighbor-
hood Schools cannot support S17M. With such language, the bill would
leave school districts already under busing orders literally "swinging
in the breeze",

There is also no doubt that courts will interpret the "intentional
and specific" language of clause I to mean than they can continue to
order forced busing in future case upon such findings. The courts
have never admitted they have been doing otherwise. "

6216'i. (East)

Section 2(a) is a statement of Congressional powers to enact the legis-
lation. Section 2(b) is the statement of Congressional fact-finding
against forced busing, including the excellent finding that busing
'has been undertaken without any constitutional basis or authority
since the Constitution... does not require" school racial balance.
Section 2(c) further finds that the right to be free from discriminatory
school assignments can best be enforced by denring jurisdiction if the
lower federal courts from making such assignments.

Section

This section removes the jurisdiction of the lower federal courts to:
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,_ or-er the . -t o. :ortation of a public L.o ,
"for the r.urpose of alter., the racial or ethic o. -
the st'i'ert .,oiy.,..or *'or v-:., other pTrpoec."
, r,.ui s. .:y qc! ol --: .. or .--' ch r%;'t::-& .

3, preclude the fallfilling of any contract specifying the sc'.c.el
where teachers or administrators are to perform their duties
(thus, the bill takes the ironic step of protectinS people v.hose
unions arid associations have favored forced busing and lobbied
against anti-busing legislation).

Section 4

S.1647 do-is nit include a retroactive or re-ozener clause zer se on
the t-ori that once lower federal court jurisdiction .s :eov-e as
per Sect:On 3, state and local authorities may hove tc ":s-antle ex-
istir.! c:-iers a-d that Congress cannot "Iead such tate ,.-d local
authorities by the hand". This is perhaps a correct --osition althoa.
squeamish state and local school autl rites might r.t a&.ree.

This theory goes further on to the effect that once sta'e and local
authorities move to dismantle an existing busing order'and the pro-
ponents of continuing the order go before a lower federal court Judge
to complain, the lower court judge will have to dismiss the complaint
for lack of jurisdiction.

Subsequent to introduction S.1647 was strengthened-considerably in
this retard and state and local authorities were given a considerable

as to what to do. An addition to the bill's original language,
as Section 4(d) provides:

"A civil action in any State court including a demand for
judgement for any relief...may not be removed to any district
court of the United States."

Thus, while S.17bO (Hatch) "instructs" state and local authorities -
to go before "any court" (assumedly state or federal) to seek relief
-from an existing order (the four "gutting" clauses described in the
critique of S.1760 are also intended to serve as "guidelines" for
state courts), S.Ib47 is meant to convey a clearer mestlage to state
and local authorities to seek relief before a state court.

You will note, however, tLat the "re..oval provision" of S.It'I-7 pro-
hibits such removal to district cou:.zs but not to U. S. Circ'uit Courts
Cf A-eal. "io':eer, t :'e latter co-: ut- are also "lo-:-r f rP courts"
and their juries ct:::. to order bu-i;c is also rver.
C-a=_.a ry

The Iational Association for Keighborhood Schools is composed in the
main of citizens from school districts already under federal court '
busing orders. Ie must therefore take the position that, at this ,.ritina
(::oveZber 25, 1981), S.1647 is clearly the stronger measure.

As is al,mys the case with weaker anti-busing legislation such efforts
are desi-ned to preclude forced busing in future cases anA those cur-
rertly under litigation while ignoring or giving short shrift to exieti.:
ord-rn. Passage of such legislation :ould leave those of us "holding the
bag" in a precarious political position as to impact on the Congress.

Between the two bills -.e zust support S.1647 over S.1760. However, we
would prefer that S.t447 be a-e-ded to remove Supreme Court a-pellateA.riSe.3ction.
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NATIONAL ASSOCIATION FOR NEIGHBORHOOD SCHOOLS. INC.

This will introduce you to the Ntional Association for Neighbor..
hood Scools, a truly national anti-busing organisation.

At this Writing AM affiliates and ohapteru aro rating in
Boston, / *I rotakes, N.Y.; Pittsburgh, New Castle CountyVi)l"_o-ou oj olumbs ad Cleve=h 0Wos Jefferson county(LOUL t K tenuekyl; ttiree counties surrou St. Louis,

uthDest I.rrlen snty)aich lvanl Austin and L ebook, tut
LOS A lee, California and elswhere across the nation* Aithts
writiq new affiliates are being, torw4 in Rapids* Parish, La. and
no. Lauer4eao, nia.
The purpose of VIM is to make Conoies stop forced busing (the
assignment of children to schools to achieve racial balance). We
intend to make Conpess confront ud sop the courts on the issue.
It is our conviction that Oonesa has the power, under Art.cles
I (its power to ake the laws) an II (its pove to limit o,.
remove the jurisdiotion of the federal ourtab) of the Consttu .
tion to do precisely that by slp6 saoritY vot* legislatio'.kad
tbe sipature of a killing President. Although forced busing
also be stopped by amendAing the Constitution, and we push for
an amawnasno we know that such action will not be necessary
oosrs exroises its-clear.y granted powers. .

RM also pushes for- 8lation intended to stop federal depart-
ents such as the De east of Justice and the Department of Eu-

cation on the .issue, -as well as opposing otheb types of federal
intervention in our schools.
Even if your own area is involved only with state or locallyT'.
initiated busing schemes don't kid yourself. It is the threat
of federal action that "Inspires" your state and local- officials.

!
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"spread our word" even further by encouraging your friends and
relatives in other parts of the nation to do the same.

SOME MANS ACTIVITIES

SPOTLIGHTING THE CONGRESS. We compile roll call records on key busing
issue matters in the U. S. Senate and House of Representatives. These
roll call records are available upon request from the president's
office indicated at the bottom of the proceeding page.

OUR WASINGTON LOBBYIST. In June, 1980 we took the significant step
of hiring a skilled professional lobbying firm to represent our inter-.
ests in Washington, D. 0, The firm, Richardson, Randall & Associates$
was named by U. S. News Washington Letter as "one of the top ten-lob-.
byists in Washington". The cost of such expertise comes extremely
hih* As MANS receives no grants from government or foundations, we
depend on the financial support of ordinary concerned citizens. Our
lobbyist's efforts of course, are coordinated with the activities of
our grass roots activists in pressuring their elected representatives.

NAM-PAO. During the 1980 campaigns, our non-partisan political action
o6ittee, which does not contribute funds directly to campaigns, sent
busing issue roll call information to candidates opposing pro-busing
incumbents asking that they make those voting records an issue in
their campaigns. We sent out hundreds of press releases to media in
the states and congressional districts exposing pro-busing incumbents.
We helped candidates prepare position papers on the issue. In addition,
other organizations and periodicals helped spread VANS name and used
our information during the campaigns,

MANS STATISTICAL AND INFORMATION CENTER. Our info center (5506 Apple-
g te lA"e, Iouisville, Ky. '4019) gathers and disseminates informa-
ion and resources on the negative impact of forced busing. Our af-

filiates have the responsibility of compiling such information as it
pertains to their own areas. We also review studies, books and other
articles on the issue and use them to advantage. Through such efforts,
we counter the propaganda of the pro-busers - a very necessary NANS
function.

SUPPLYING ME&&] TO IMPACTED AREAS. HANS officers and directors are
prepared to travel anhere in the nation to meet with concerned citi-
zens and speak at public meetings as we strive to further organize
grass roots efforts and pressure on the Congress. Whenever the threat
of forced busing "hits" an area, you can be sure that NANS will try
to contact the anti-busing forces there.

William D. D'Onofrio, President
National Association for Neighborhood Schools, Inc.
1800 W. 8th.St., Wilmington DE 19805
Telephones: 302-b58-18561 302-998-6646

We Need Your Support. JOIN NANS NOW I Send your check or money order
(S 10 per individual, $ 15 per family with any amounts over and above
gratefully aes pted, especially donations to our MANS Lobbying Fund)
to NANSt P. O. Box 14887, Columbus, Ohio 43214. Include your name,
address and, if you wish, your phone mwber,

2OMY AND DISTRIBUTE TO YgUR FRIENDS AND NEIgHBORS
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STOP FORCED BUSING

N4 Nationa Asociation for Neighborhood School$, Inc.

MaigCogres Sto sug By im M e~k oc0t

It is the position of the National Association for Neighborhood Schools that Congres, under the Consiu-
tion and without resorting to a constitutional amendment, has the clear power to stop forced busing - the
assignment of children to schools In order to achieve racial balance or "correct" racial imbalance supposedly
brought about by "constitutional violation".

It is universally accepted that forced busing can be stopped by the cumbersome process of amending the
Constitution. However, it is our position that Congress, using Its lawmaking powers under Article I and
elsewhere In the Constitution and given B power to "check" the federal courts under Article IIl, Section 2,
can stop federally-coerced racial balancing schemes by simple majority vote legislation and the signature of a
willing President.

It goes almost without saying that Congress, through Its given Constitutional control on the use of federal
funding, can stop other federal departments, such as the Department of Justice and the Department of
Education, from coefdcig school districts into racial balance or seeking busing orders in court. This essay will
deal with stopping the federal Judiciary.

It is correctly argued that, short of a constitutional amendment, acts of Congress to stop busing such as
removal of federal court Jurisdiction to order such "remedies" will not stop state and local authorities from em.
barking on their own racfw balancing schemes, backed by activist state judges emulating their federal
brethren. We submit, however, that, with the threat of federal court action removed, the people,
working through their state legislatures and state constitutions, can stop busing brought on by such state and
local authorities. First, the power of the federal courts to order busing must be extinguished, for it is this
specter that is used by state and local authorities for their "voluntary compliance" Initiatives.

Thus, although NANS will continue to push for an amendment to the U.S. Constitution banning forced
busing brought on by all levels of government, our Intention is to stop the federal courts on the issue, ending,
In the process, all busing orders already in place, by simple majority legislation passed by Congress and sign.
ed into law by the President. Then, with the authority of the federal courts to order busing removed, the
republican form of government envisioned by the Founding Fathers can manifest itself at the state and local
levels.

18W0W. Ikh S4. Vsumbw. 4431 22kd Rd.
Wthib-101, 1. D 19"0 Cwv", CM Or44109 Colun*%w, O424

"N
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Aitid. III of the C. ltttu eon

The basis for removing or limiting Judicial power was provided by the Founding Fathers in Aftle III of the
Constitution. In Section 1 of that article, the Constitution provides that the judicial power is vested In one
Supreme Court and in such inferior courts as Congress may establish (e.g., Circuit Courts of Appeal and
District Courts). in Section 2. the Constitution declares that the Supreme Court sh have appellate jurisdic.
tion in law and I6 fact but with such exception end regulatlone which Comgreee might mike.

Legal scholar Charles E. Rice of the Notre Dame Law School, pointing out that this Congressional power
by extension, also applies to lower federal courts, has written ("Congress and Supreme Court Jurisdiction",
Washington, D.C,, The American Family Institute, 1980, p. 2):

There is no question but that Congress has the power to define entirely the jurisdiction of lower federal courts... The Con.
preslonu power to ordain and establish Infarit courts Includes the power of "investing them with jurisdictmn either
limited, concurrent. of exclusive, and of withholding jursdiktn from them In the exact degires and character which to
Congress may eem proper for the public good." Examples of Congress' exercise of its power to withdraw particular sub.
ecits from the jurdictMn of lower federal courts are the Norrl.La Ouardia Act of 1931, which withdrew from federal

courts jdction to Issue Injunctions In Mor disputes, and the Emergency Pre Control Act of 1942, which withdrew
from federal courts )uriskcton over certain civil actions,

Prof. Rice quotes from Lockerty u, Phillips, United States Attorney, 319 U.S. 182, 187, decided In 1943,

The provision quoted in Article III, Section 2 was Included by the Framers as one of the checks and
balances Intended to prevent any of the three federal branches from building inordinate power, as the courts
have done, As Alexander Hamilton, who was actually a proponent of Supreme Court power, explained In
the Federalist, No. 81. the provision was Intended to give "the national legislature... ample authority to
make such exceptions, and to prescribe such regulations as will be calculated to obviate or remove" the "in.
conveniences" that could result from powers In the Constitution given to the federal judiciary.

The same Chief Justice John Marshall who, In his ruling in Marbury u. Madison In 1803 helped Invent the
prevailing doctrine of Judicial supremacy that has brought about the situation we are in today, so broadly in.
terpreted the provision of Article Ill, Section 2 In other decisions that the Court was held to have no Jurledic-
tion on any matter unless that Jurisdiction was expressly granted by Congress,

In the 1805 case of United States v. More, 7 U.S. (3 Cranch), 159 170.171, the Marshall Court said:

When the Constitution has given Congress the power to limit the exercise of our jurisdiction and to make regulations
respecting Its exercise. and Congress under that power has proceeded to eolict inferior courts, and has said in what cases a
wilt or error or appeal shall lie, an exception of all other cases is implied And this court is as much bound by an Implied as
an expressed exception

In the 1810 case of Durousseau u. United States, 10 U.S. (6 Cranch) 307, 314, the Court said:

The appellae powers of this Court are not given by the Judicial Act, they are given by the Constitution. But they are
limited and regulated by the Judicial Act end by such other acts as have been passed on the subject
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In the case of Ex pat lcCardle, 74 U.S. (7 Wall.) 514, the Supreme Court promptly dismised the cam
for want of Jurisdiction, whdch had been removed when Congren deliberately repealed th c giving Court
uriiction to hear Mc irdle's case on appeal. Speaking for a unanimous Court, Chief Justice Chase
declared in 1868:

We we not at Uitty in kique Ino the moo f the oestultie. We can on* xarne s power under th Conalutlos;
and the power to make excapton to the appede d~siton f thi Cort s ven by expm words... WholjMWslc
lon the Cowr camw proceed st d a in any cause. Jurisdicion l power to decr the law, ad whm it cses to elt. the

only firsto rening to the Cowt is t of the fact and imdWnsn the cae.

In the case of Francis Wright, 105 U.S. 381 (1882), the Court observed in plain language:

Whie tn appellate power of this Cor extends to Alc wthn thv e ua power ofhw nited States. actual Jwricft.
to is confined within such mits as Coness sees fit to dscribe. What these powers s be, and to wht extem tI-ey
sa be exercised, me. an always have been, poper subjects of legislative cantol.

And of more recent vintage, Just prior to the time the Supreme Court moved stridently to completely take
over our government, It said in the case of Notinal Mutual Ins. Co. u. TIdewater TraznsJer Co., 377 U.S.
582, 655 (1948):

Congress need not give this Cott any appellate power; It may withdraw appellate jurisdicton once conferred and t may
do so even whl a case Is Asujuic (that is. after hearn have begun).

It is obvious then, though by no means used on a routine basis, the "exceptions" provision has been
employed periodically by Congress and that the Supreme Court, on a number of occasions, beginning in the
early days of the Republic and continuing down to modem times, has admitted to this power of Congress.
And the Constitution has not changed In this respect since the last time Congress had the courage to use the
provision. It's only a matter of "dusting It off".

Speaking at hearings held by the Ohio' GOP Task Force on the Excessive Power of Federal 4udges In Col-
umbus,.Ohlo in May, 1980, renowned constitutional scholar Raoul Berger said that a constitutional amend-,
ment is not necessary to stop busing and to claim an amendment Is needed supports the mistaken theory that
the Constitution requires busing. Congress should act, said Berger, under Its authority in Article Ill, Section 2
to remove school desegregation from the JurisdIction of the courts. Indeed, said Berger, no Jurisdiction has
been given to the courts on busing. If the Court should declare such Jurisdictlon-removing legislatn "un-
constitutional". Berger states emphatically that Congress "must attack the Court by Impeachment".

During recent years. legislation removing federal court Jurisdiction on busing has been introduced In Con.
grass. In 1976, bills introduced by Sen. William Scott (R.Va.) and Sen, William V. Roth, Jr. (R-De.) were
defeated on the Senate floor (in April, 1979, similar legislation sponsored by Sen. Jesse Helms (R-N.C.)
removing court jurisdiction on prayer In public schools actually passed the Senate before dying In House
committee), Congressman Lawrence P. McDonald (D-Ga.) has consistently Introduced such legslation in the
House only to have it die in committee. In 1979, Congressman John M. Ashbrook (R-Oho) Introduced his
H.R. 1180, which read simply:

No court of the United Sates s have )urisdicbo to require the attendance at a peslcular school of any student because
of rce, colo. creed. or sex.
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The Ashbrook measure also died in the liberal and pro-busing dominated House Judiciary Committee. In
February, 1981, Congressman Ashbrook reintroduced his H.R. 1180 (capturing the same bill number) in the
97th Congress.

The Dimchrge Petition

Anti-busing legislation need not lie buried In committee. In the House of Representatives, a mechanism
called a discharge petition can be used to force legislation from a hostile committee and on to the floor for a
roll call. When the discharge petition accumulates the signatures of 218 of the 435 House members, the bill is
forced from committee, It was by this method that CongressmanRon Mottl (D-Ohio), with the help of nation-
wide grass roots citizen pressure by NANS, brought his anti-busing and pro-neighborhood school constitu-
tional amendment to the House floor In July, 1979. Although the Mottl Amendment failed on the floor, the
point had been proven. The anti-busing movement can bring meaningful legislation to the floor where elected
representatives can be pressured into voting for It. And with a more conservative and responsive legislature,
both in the Senate and House (in the Senate, strong anti-busing Sen. Strom Thurmond (R-S.C.), now chairs
the Senate Judiciary Committee), we can make Congress confront the federal courts on the busing Issue.

The 1964 Civil Right. Act

Article i, Section 8 (18) of the Constitution states clearly that Congress shall have the power "To make all
laws which shall become necessary and proper for carrying into execution the foregoing powers, and all other
powers vested by this Constitution in the government of the United States, or in any department of officer
thereof". And, under the Constitution, the Court is a "department" and Judges are "officers".

The 1964 Civil Rights Act, in addition to clearly defining "desegregation" as not meaning "the assignment
of students to public schools in order to overcome racial imbalance". also states that "Nothing herein contain.
ed shall empower any official or court of the United States to issued any order seeking to achive a racial
balance in any school by requiring the transportation of pupils. . in order to achive such racial balance".

The legislative record of the 1964 Act disclosed that the bill's Senate floor manager, Hubert Humphrey,
declared, "If the bill were to require (busing) it would be a constitutional violation because it would mean the
transportation of children based solely upon their race". Humphrey alluded here to the 1954 Supreme Court
Brown decision, which declared racial assignments of students to be unconstitutional.

However, with the Congress sitting by watching, the Supreme Court, beginning with its 1969 decision
Swann u. Charlotte-Mecklenberg, began upholding racial balance busing orders.

In 1974, a liberal and pro-busing Congress dutifully gutted the 1964 Act's anti-busing language, which they
had allowed the Court to ignore anyway, by passing the "Scott.Mansfield" amendment to the 1974 Equal
Educational Opportunities Act, which stated that the Court could ignore any anti-busing language in the



872

legislation when "remedying" purported violations of the 5th and 14th Amendments to the Constitution. The
Scott-Mansfield language must be repealed. And the submissive posture of the Congress must be changed by
the Amnerican people.

Congressional action such as the 1964 and 1974 Acts (that Is, the anti-busing language of the latter prior to
being gutted) are within Its powers under Section 5, the enforcementt section", of the 14th Amendment (The
Congress shall have the power to enforce, by appropriate legislation, the provisions of this article"). Accor-
ding to Professor Rice, the Congress can certainly use this section to stop forced busing. Congress, which has
the authority to dictate "remedies" or penalties for violation 'of the law, can use this section to dictate or
specify the extent of the remedies available for school-related "constitutional violations". In so doing,
however, the Congress must be prepared to deal strongly with a judiciary Intent on going further than the law
as passed by Congress allows.

Willim D. DOnofrlo, Presideat
National Aseociation for Neighborhood Schools., Inc.

Feamauy 28. 1981
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Appendix

Excerpts from the U.S. Constitution as they apply in the fight against forced busing.

Article I

Section I All legislative powers herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and a House of Representatives.

Section 8 The Congress shall have the power
9. To constitute tribunals Inferior to the Supreme Court;
18. To make all laws which shall become necessary and proper for carrying Into
execution the foregoing powers, and all other powers vested by this Constitution In
the government of the United States, or in any department or officer thereof.

Section 9 No money may be drawn from the treasury, but in consequence of appropriations
made by law (Note: Herein lies the power of Congress to prohibit federal funding
of given matters).

Article Ii

Section 2.2 (The President) shall have power... by and with the advice and consent of the
Senate (to) appoint... judges of the Supreme Court and all other officers of the
United States, whose appointments are not herein otherwise provided for, and
which shall be established by law; but the Congress may by law vest the appoint-
ment of such Inferior officers, as they think proper, in the President alone, in the
courts of law, or in the heads of departments.

Article II

Section 1 The judicial power of the United States shall be vested in one Supreme Court, and
in such Inferior courts as the Congress may from time to time ordain and establish.
The Judges, both of the Supreme and inferior courts, shall hold their offices during
good behavior (Note: Herein lies the basis for impeachment of federal Judges).

Section 2 The Judicial power shall extend to all cases, In law and equity, arising under this
Constitution.. (Note: The various kinds of cases are then listed).
2. In all cases affecting ambassadors, other public ministers and consuls, and those
in which a state shall be a party, the Supreme Court shall have original Jurisdiction.
In all other cam before mentioned, the Supreme Court shall have appellate
jurisdiction, both as to law and fact, with such sucepions, and under such
regulations " the Congres shal make (emphasis added) (Note: in the opi.
nion of legal scholars, this latter clause, by extension, applies as concerns Inferior
federal courts).

ur.n 0---a
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Article V

The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose amendments
to this Constitution, or, on the application of the legislatures of two thirds of t several States, shall cal
a convention for proposing amendments, which in either case, shal be valid to all Intents and purposes,
as part of this Constitution when ratified by the legislatures of three fourth, of the several State., or by
conventions in three fourths thereof, ie the one mode or the other of ratification may be proposed by
the Congress.

Artce V1

2. This Constitution, and the laws of the United States which shall be made in pursuance thereof...
shall be the supreme law of the land..,
3. The senators and reprentatives before mentioned, and the members of the several State
legislatures, and all executive and Judicial officers, both of the United State. and of the several States,
shall be bound by oath or affirmation to support this Constitution.

(/hus, Article VI sMe that it to the Constitution that is supreme, not that judges are supreme. When-
elected officials allow judge. to uloate fthe Constitution, those elected official, uiolate their own oaths of
Oftc. -

For a plain language text eposing the doctrine @judicIal review (read supremacy) as a legalfiction, the
reader to urged to read Judieeil Supremcyi 7he &wt8reme Cowl on TrWe, by Congressman
Robert K. Dornan and Ciaba Vedlik, Jr., Nordland Publishing Intemational, Inc., 309 Pumb St.,
Houston, TX 77006, 58.95.)

Amendments to the Conetituton

The Bill of Right, the first ten amendments. Ratified Dec. 15, 1791

Article I (The Firot Amendment)
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise

thereof, or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assmble, and to petition the government for a redress of grievances.

Article V (The Fifth Amendment)
No person shall be... deprived of life, liberty, or property without due proceo of law.

Article IX (The Ninth Amendment)
The enumeration In the Constitution of certain rights shall not be construed to deny or disprage

others retained by the people.
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Article X (The Tenth Amendment)
The powers not delegated to the United States by the Constitution, nor prohibited by it to the states,

are reserved to the States respectively, or to the people (Note: The Constitution nowhere gives the
federal government apy powers over education, public or private).

Amendsente After the BiD of Rights

Article XIV (The Fourteenth Ansep.4ment) (Ratified July 9, 1868)
Section 1 ... No State shall make or enforce any law which shall abridge the privileges or

Immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty or property without due process of law; nor deny to ony person
within its jurisdiction the equal protection of the laws.

Section 5 The Congress shall have the power to enforce, by appropriate legislation, the pro-
visions of this article.

(Note. The 14th Amendment was a "locking into 1he Constitution" of an Acd of
Congress, the 1866 Civil Rights Act. "Violations" of this Amendment, along with
the 5th Amendment, are used by the courts as the rationale to order forced busing.

Perhaps the foremost text refuting the prevailing doctrine surrounding the 14th
Amendment is Government by Judiciary: The Traneformation of the Four-
teenth Amendment, by Raoul Berger, Harvard Unluersity Press, 1977.

In it, Prof. Berger exhaustively examines the legislatiue history and record of both
the 1866 Civil Rights Act and the 14th Amendment and proves conclusively that
the Framers had no intention for the 14th Amendment to address the problem of
segregation,

Instead, the Framers intended the Amendment to address only certain
"enumerated rights" "for newly freed slaves, such as the right to buy and sell pro.
perty, the right to enter into contracts, and the right of access to the courts. The
14th Amendment did not even glue Negroes the right to vote, which was granted
in the 15th Amendment.

The National Asoclation for Neighborhood Schools does not oppose desegregation.
We are opposed to assignments to schools based on race. it Is our position that the
Constitution did not address the matter of school segregation, or desegregation,
until It did so by an Act of Congress in the form of the 1964 Civil Rights Act. And
that Act prohibited the assignment of children based on race or to correct racial in.
balance in the schools.)
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STOP FORCED BUSING National Asoclatlon for Neighborhood Schools, Inc.

The Myth of Judicial Supremacy
by WWfiam D. D'Onoflo, Presdent

Now that a more conservative Congress Is hinting at taking stepe to stop forced busing, stubborn advocates of that
outrageous policy are increasingly being given forums in the national media to bombard Ametcana with the same old pap.

As an example: Newspaper readers were recently treated to an article written by Clarence Mitchel, former head of the
NAACPs Washington office, who used as the basi of his arguments the lea fiction involved in the busing issue.
Although we In NANS have always lashed out at such tripe, the time has come to really start zeroing In, for It is this type of
argument that will be used Increasingly by our opponents In the months ahead. The following should help you point out,
especially to your elected officials, that the emperor has no clothes on.

Mitchell began his article by citing the supremacy clause of Article VI, which demands that the Constitution be binding on
everyone. However the Intent of the Founding Father In Article VI was that the Cosetttto. be supreme, not ludgee.
The Constitution must be binding on judges who Instead pervert it and on elected official who, sworn to uphold it,
violate their own "atha by allowing Judges to do so.

Referring to the first Instance in which the Supreme Court declared an act of Congress unconsttutional, Mitchell said,
"Since Marbury us. Madison In 1803, the presallfg doctrine (emphasis ours) has bon that 'i is emphatically the pro.
vince of the judicial department to say what the law is'." Thus, the admission that a "doctrine" somehow came to be a
the Constitution was ratifiedl This monstrous legal fiction, the doctrine of judicial review (read judlclal supremacy), which
the Supreme Court and the legal profession Invented out of thin air after the Constitution was written and ratifid, has
created a government by Judiciary subversive of representative government.

This judicial house of cards has been left standing because people have only slowly been aroused enough to begin huffing
and puffing It down through their elected representatives. As Prof, Raoul Berger, author of Goesmmt Iy Judkur
The Traslomnutl of tie Foerteesth Ameudmeat, asks, "How long can public repet for the Court, on which is
power ultimately depends, survive If the people become aware that the tribunal which condemns the acts of others as un-
constitutional is Itse acting unconstitutionally ?' Clearly the Indictment against )udi al supremacy is that it is uncondNu.
tional.

The concept of judiei review is nowhere to be found In the original Constitution or Its amendments. The Founding
Father, In authoring the Constitution at the Philadelphia Convention in 1787, had no intention of melking such awesome
judicial power part of that document. The pertinent history of that Convention and the subsequent uppration of power by
the Judiciary is documented by Congressnan Robert K. Doman and Cseba Vedhik, Jr. in their recently released Judlka
Sailomrpa The Sepeem Ceat e Trial (Nordland Publihing International, Inc., 3009 Plumb St., Houston, TX
77006, $5.96).

Judicial review was the post.ratification brainchild of Alexander Hamilon (who considered the people "a great beast") and
his diWp, Chief Justice John Marshal, who was appointed by President John Addeme - all members of the ehli
Federalist Party.

Ptesidentf OJJce Communications Ollece Membership Ofice
1800 W. 8h S1. 3905 Murlel Ave. 4431 Okl Rd.
Wilmington. DE 19805 Cleveland. OH 44109 Columbus. OH 43224
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2 The Moth of Judicial Supremacy

Thoi* who would quote Hamilton as a constitutional authority are hardly being candid. As a sample of his thinking, he
proposed a plan at the Philadelphia Convention whereby tht President and all senators would be elected for life; and state
governors, appointed for hfe by the President, would have absolute veto power over state legislatures. This scheme was
soundly rejected, and Hamilton took little part in the Convention thereafter. Instead, the Framers adopted the thinking of
James Madison, the "Father of the Constitution", who held that republican (elective and legislative) remedies were the
solution to al governmental problems.

Madison, the voice of authority as concerns the intent of the Founding Fathers, was later to say that to allow the judges "to
stamp (a law) with its final character,.. makes the Judicial Department paramount in fact to the Legislature, which wms
mre liteaded d am isere be proper." (emphasis added)

But what about Marbury us. Madison, the "basis" for judicial supremacy? In the Judicial Act of 1789, Congress attempted
to give the Supreme Court certain powers of original jurisdiction (to hear a case first, before It had been heard In a lower
court) In matters in which the-Court, under Article Ill, Section 2 of the Constitution, Is merely limited to appellate jurisdic.
tion. The gist of Morbury was that the Court correctly rejected as unconstitutional the powers that Congress was trying to
give I It is thus ironic that this decision was later used by the Court and the legal profession to take powers not granted
to it under the Constitution Chief Justice Marshall's statement in Marbury, "It is emphatically the province of the judicial
department to say what the law is," was uttered In oblier didum, a mere aside, not forming a part of the decision Itself and
thus not binding on the can.

For nearly 100 years, Marbury and the later-aed Scott decision (1857) were the only two times the Supreme Court
declared acts of Congres unconstitutional. Blacks are familiar with Dred Scott, In which the Court denied citizenship to
Negroes because they were considered property, and permitted the extension of slavery into free territories. It is highly
significant that Congress, five years later in 1862, ignWed this Supreme Court decision and prohibited slavery in the ter-
rtoies. Coape ram do the same on forced busll in the etatee.

Durlq this long period following ratification and, ndeed, long after Mabury, great Americans such as Madison, Thomas
Jefferson, Andrew Jackson and Abraham Lncoln, who understood the Constitution and Its separation of powers, sound-
ly rejected and fought off the notion of judicial supremacy and kept the Court In Its proper adjudicating place, And so didCongre.

Then, beginning in the 1880's, an activist Court slowly bigan its since unchecked usurpation of power until today, follow.
Ing s accelerated pace of the past thirty years, we are quite dizzy with it all. During the latter period of 100 years, with our
elected officials standing by benignly, this band of black-robed tyrants has overturned Its own decisions regarding the
meaning of the Constitution over 150 times Apologists for an activist Court use the rationale that the Constitution "must
be adapted to a changing society." Included in this stacca flip.flopping are its dedsions on racial school assignments,
which we call forced busing.

As Professor Lino A. Gragi, author of Dlae by Decree The Sepeee Cowrt Declelone on Race a1 the
School, points out, they have moved from saying that the Constitution pesmltted racial assignments to schools (the
long-standing "separate but equal" doctrine of Piessy us. Ferguson) to saying that it prohibits such assignments (the 1954
Brown decision which mos Americans applauded) to saying that It require such assigments (the 1969 Swann decision
and subsequent decisions mandating racial balance in the schools). During all this te, not a single word in the Constitu-
tion has dw d!

In a recent speech on "The Future of the American Judiciary," Senator Joeeph R. Biden, Jr. (D-Del. said, "...when the
courts proceeded from de-segegation.. .to Integration defined by racial balance and offected by court.ordered busing...

they passed beyond what the 14th Amendment requires Into what, although it may be a clearly dewable goal, may not be
mandated by the court That is a realm • I t is to be entered by government at all that may be entered only by elected

'public official who are directly accountable to the people, and it is the realm where the independence of the courts is most
vulnerable to attck."
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The Myth of Judicial Supremacy 3

In his article, Clarence Mitchell astoundingly claimed that the 1964 Civl Rights Act authoried the Justc Department to
file wits to force racial balance busing to "uphold" the Brown decision (which pshbited racial assignments of students).
But the legislative record of the 1964 Act disclosed that the bill's floor manager, Sen. Hubert Humphrey, declared, If the
bill were to require (busing), it would be a constuttonal violation because it would mean the transportation of children bee.
ed solely upon their rae." The Act Itself states, In addition to early defining "desegregation" as not meaning "the assign-
ment of students to overcome racial Imbalance,"that "Nothing herein contained shall empower any official or court of the
United States to Issue any order seeking to achieve a racial balance In any school by requiting the transportation of pupils
... In order to achieve such racial balance."

The courts have used the "equal protection clause" of the 14th Amendment as the "consttonal" bas for requlitng force.
ed busing. But the 14th Amendment Is surrounded by a myth all of its own. As Profes Berger points out, the 14th
Amendment merely locked Into the Constitution the 1866 Civil Rights Act and the latter merely gave newiy.freed saves
the rights to enter Into contracts, to buy and sell property, and the right of access to the courts on the basis of those limited
rights. Attempts by some congressmen to have the 1866 Act address the problem of segregatopm were soundly defeated.

The legislative record of the 14th Amendment (ratified In 1868), shows that Congress made no effort to have it address
segregation, It did not even give blacks the right to vote. That was given In the 15th Amendment. The term "civil rights and
Immunities" used In the 1866 Act was changed In the amendment to "privileges and Immunities" 1, make the amendment
more palatable to the states, which, at that time, would never have ratified it had it been intended to address segregation.
Furthermore, the Civil Rights Act of 1875, passed nine years after Congress pased the 1866 Act and the 14th Amend.
ment, still did not address segregation.

Right or wrong, that Is the way it was; and the Supreme Court's "Interpretations" of the 14th Amendment are merely in.
ventive exercises and bogus law. It was not until the 1964 Civil Rights Act that the Constitution, by as act of Coprwe,
finally ended segregation by law. And that Act clearly prohibits forced busing as a "remedy" for school segregation, real or
Imagined. If the excuse for judicial activism Is legislative procrasunation, the '64 Act should have ended such activism on
matters It clearly addresses.

Is the Court to determine "what the law is'? Article I of the Constitution, the Founding Fathers being, If anything,
leleelatve supremacists, states that t Is the Congress that is empowered "to make all laws which shall become necessary
and proper for carrying Into execution the foregoing powers, and all other powers vested by this Constitution in the
Government of the United States, or In any department of officer thereof." What could be plainer?

In a remarkable November, 1980, speech at Vanderit University Law School, ever-candid Supreme Court Justice
William Rehnquist, condemning many of his Judicial brethren, called for."new controls on courts to prevent 'Judiclal
supremacy'where appointed Judges, rather than elected representatives, stt policy by orbltrarily declaring laws ur nsttt.--
tional." Said Rehnquist, "if we.. force people by law to do what we would lke to see them do voluntarily, we run the rik
of another crisis In our society, equivalent to the days of the New Deal or even of the Civil War," (Washington Otws,
November 20, 1980)

The house of cards that is Juicial supremacy and the Supreme Court's busing decisions will be blown down. Some say
that the doctrine of judicial supremacy has been in place too long to be modified or discarded short of amending the Con.
stitution. Nonsense In the words of Professor Raoul Berger, ". .it is nevew too late to challenge the usurpation of power
.. Usurpation - the exercise of power not granted- is n6t legitimated by repetition." Congrm will be made to react to this
truth, and the anti.busing movement is pleased to be a pat of the assault on the legal fiction of Judicial supremacy.

Wifliam D. I)'OWe., Prmildeal
Naiomall Asociaem foe Neligborbood Sch1ools, ao.

Jan""s 16, 1191
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Join NANS and the fight against forced busing. We are the foremost national anti-busing organization, with the accent on
lobyn Conew.

Membership are $10 for an individual and $15 for a family.

Send your check or money order to: NANS
P.O. Box 14887
Columbus. Ohio 43214

Please include your name and address in order to receive our membership bulletins.

We also look for contributions to our NANS Lobbying Fund (Contributions are not tax-deductible.)
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This past June, the federal judge under whose final order forced

busing began in New Castle County, Delaware gathered into his chambers

the school board officials and attorneys involved - people who, over

three years of forced busing, have bent over backwards out of deference

to the wishes and demands of the court.

. With no-small amount of gall, the Judge told the group they had

to regain public trust in the schools or face the probability that in-

creasing numbers of parents would remove their children from the public

schools. Said the judge, "...if you do not have public support for your

public school system, in the end you will have nothing. You will have

children in the public school system who cannot afford to flee. That is

what you will be left with...But if you proceed as in the past...then

the result is preordained." This after three years of busing "working",.

During he four years 1971-74, before the threat of forced busing

enveloped New Castle County, what was to become the "desegregation area"

of 1978 lost a total of only b.5 per cent of its white enrollment.

Then, in 1975, parents began to become aware.of the interdistrict

or city-suburbs intentions of the federal court. During three years of

what sociologist David Armor would describe as "anticipatory white

flight", 1975-77, and three years of actual racial balance busing,

1978-80, the public schools have lost 40 per cent of their 1974 white

enrollment. White enrollment went from b4,b79 in 1974 to 38,980 in

1980.
In 1980, the third year of forced busing, with officials claiming

white flight had "abated", white enrollment decline remained steady at

eight per cent, with white decline in the two most affluent of the four

attendance areas at ten per cent.

This year, 1981, if preliminary enrollment figures as cited in the

local newspaper are any indication, it appears that white decline in

the fourth year of forced busing will again be around eight per cent.
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Schools neatly racially balanced at around 20 per cent black in

1978 became, without any semblance of a "constitutional violation",

rather quickly racially imbalanced. Some became 50 per cent black.

Now, to start the current school year, 45 per cent of the area's

students, assigned on the basis of their skin color to achieve racial

balance in 1978, have been reassigned, under coercion from the court,

to reachieve racial balance in 1981.

Of 103 schools in operation in 1977, the year before forced busing

began, b8 remain in operation.

I must point out that all of this has taken place under an am-

bitious city-suburbs or metropolitan remedy that the proponents of such

schemes theorize will inhibit white flight,

And I must also point out that, according to the 1980 U. S. Census,-

the white population in New Castle County has declined only 1.1 per cent

in ten years.

During the years 1975-80, white non-public school enrollment among

students residing in the nine majority white former suburban districts

has increased by 47 per cent. And if you adjust these figures for what

is purported to be birth rate decline or decline from other "non-desegre-

gation" factors, you can come up with an effective non-public white en-

rollment increase here of over 60 per cent.

Now why have all these whites left the public schools ? If you want

to be boorish and trite you can insist that racism is the underlying

cause. However, as the good judge indicated in admonishing hapless

school officials victimized by the constitutional perversions of he and

his judicial brethren, it goes quite a bit deeper than that. Indeed,

Dr. Jeffrey Raffel and the University of Delaware's College of Urban

Affairs and Public Poliey, polling area parents, discovered that those

parents who have withdrawn their children "are no more racially bigoted
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than those who remain."

Instead, the Urban Affairs pollsters found "... that in the eyes

of many suburbanites (busing) has meant a leveling down of educational

quality..." Indeed, the essence of forced busing is perceived to be

an "equalizing" of educational opportunity by lowering standards - a

system of education by the lowest common denominator

The pollsters found dramatic decreases in the levels of parental

participation in the educational process. They found that poor curric-

ulum, lack of discipline (in a racial balancing situation), their

children's safety, and their children not being challenged academically

were the major reasons for white withdrawal. And they concluded that

"those (parents who have withdrawn their children) are the most con-

cerned about their children's education" and comprise those who were
"most likely to provide leadership for the public schools."

Test results, on the other hand, seem to indicate that all is well,

that the kids are learning and progressing academically under forced

busing. But there has been no comparing by school authorities of achieve-

ment scores before and after the start of forced busing. And, although

school authorities hint that there have been dramatic gains by black

students, the released achievement scores are not broken down by race,

although I am told by teachers that the scores are reported by race.

But people look at these released achievement scores with a bale-

-ful eye. Students complain that the test given at the beginning of the

school year is exactly the same as the one given later on in the year.

Teachers confide to me and others who report back to me that the prac-

tice of "teaching to the test" is being carried to extremes.

Let me give you an example. Prior to the start of forced busing$\

Greenville Elementary School serviced one of the most affluent suburban

areas in the nation. In 1980, the school's racial makeup was ovei 60

per cent white, 19 per cent black (mainly from the inner city) and
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13 per cent Hispanic (in order to preserve the barrio, inner-city His-

panics are bussed en masse to certain suburban schools while whites and
blacks are shipped countywide to achieve racial balance). Yet, despite
the loss of over 40 per cent of children from middle-middle and upper-

middle class families who would be attending the school were it not for

the busing order, the 1980 fourth graders at this school were reported

to have scored better than 92 per cent of fourth graders nationally, up

from 74 per cent in 1979. This tends to stretch the imagination.

With regard to discipline, I can tell you that there is a clear per-

ception that school officials are unwilling and unable, given both imposed

and self-imposed restraints of sensitivity, to meaningfully control dis-

ruptive elements. Teachers' statements corroborate these perceptions.

There are claims that whites are moving back into the city, but I am

not aware of data backing up such claims as they would apply to meaning-

fully integrated neighborhoods or attendance in public schools by signif-

icant numbers of children from white families moving in.

The 1980 Census, to no great surprise, did indicate a moderate move-

ment of blacks to certain suburban areas. This had been taking place well

before the advent of busing and there is no evidence of any real accelsr-

ation as a result of busing. It is ironic, however, that recent black move-

ment to the suburban area directly to the north of Wilmington, combined

with white flight, excacerbated racial imbalance in the schools and re-

sulted in racial reassignment of students.

There have been other readily discernible manifestations of citizen

outrage and disgust with the schools and the government. After three years

of a court-ordered appointed school board, citizens were allowed in late

1980 and earlier this year to vote in school board elections. Few bothered.

In the last such election, only 2;6OO of 200,000 registered voters showed

up at the polls - little more than one per cent. It was a different story

last fall, when voters had their first chance to vote on a proposed school

tax increase. The referendum v:as crushed 47,500 to 4,800 - by 10 to 1.
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In closing, I must point out the real reasons for citizen attitudes

in New Castle County. In essence, they have to do with an unacceptable

definition of terms and a refusal to accept the guilt handed down by the

courts, the policmakers, and the media.

Suburban New Castle County schools, subsequent court decisions to the

contrary, were desegregated in 1956 and those in Wilmington in 1956-58.

In 1967, the Department of Health, Education and Welfare, enforcing the

1964• Civil Rights Act, declared Delaware to be "the first border state to

remove all vestiges of a dual school system." A 1968 school district re-

organization act of the state legislature, which is held out as a consti-

tutional violation, was actually found by the court not to have been passed

with discriminatory purpose. Parents of today's school age children, who

themselves attended desegregated schools, albeit not racially balanced, for

all or most of their lives, do not .equate racial balance busing with de-

segregation. In my experience, this applies across the nation. _

Then there is the-phrase "denial of equal educational opportunity".

Prior to the start of forced busing, per pupil spending in the majority

black Wilmington district was 47 per cent higher than the average of the

suburban districts and the highest in the state. Wilmington had the highest-

paid teachers and-administrators, the most favorable teacher-pupil and ad-

ministrator-pupil ratios, a tax rate set by-a benevolent city council and

not subject to referenda, and a per-pupil real estate-assessment ranking

13th among 26 state districts. With some 13 per cent of state enrollment,

Wilmington received over 50 per cent of federal school aid flowing into

the state. In terms of quality of plant, when they started forced busing in.

1978, 14 schools were closed in the suburbs and none in the city. With the

start of forced busing, suburban school tax rates were increased under court

duress by an average of 50 per cent in order to "level up" to the expendi-

tures of the "constitutionally violated" Wilmington district.

Suburbanites find all this rather curious and bizarre.
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PU3LIO SCHOOL
APPENDIX I PUPIL ENROLLMENT NEW CASTLE COUNTY "DESEGREGATION

uAA AND PREDEXUfSSOR COMPONMITS. 1970-80

Year1970
1971(1)
1972
1973
1974(2)
1975( 3)
1976( 4)
1971 5
1979
1980

White

70,173

'4679
61,769
57,019
52,998

4, 30638:980

b White
Change

+ 1.4
- 1.9
- 2.8
- 3.3
- 4.5
- 7.7
- 7.1
-11.3
-10.0
- 7.8

Black

15,623
15,708
15, 804
159148
15,271
15,309
14,891
14,547
14,317

His anic
combined,
combined,
combined,
combined,
985

1,099
19026
1,137
1,1151,111
1, 286

Other

557)
887)

1 184)

462
545
509
54
495
563

Total

86,353
85,496
83,804
81,834
78,478
7 ,861
69,953
63,558
589459
55,146

Source: State of Delaware, Department of Public Instruction
Planning, Research, and Evaluation Division

(1) Case of

(2) ?
Evans vs. Buchanan re-opened, 12/10/71.

7/12/74 Court rules that a unitary school system "had not
been established" and orders submission of a "city
only" plan and plans involving "incorporating

- other areas of New Castle County".

(3) 3/27/75

(4) 5/19/76

In a 2-1 decision, the court finds "a historic ar-
rangement for interdistrict segregation" and indi-
cates its preference for an interdistrict remedy.
Court proposes a plan combining eleven districts (City
of Wilmington and ten suburban districts) into a single
district. State's largest district (Newark) after
earlier deliberations had indicated it woula not be
included, is included.

(5) 8/5/77 Implementation stayed pending appeal of remedy.

(6) 1/9/78 Implementation of racial balancing city-suburbs busing
ordered to begin 9/11/78.

Note: In 1974, which is the comparAtive year for demonstrating subse-
quent white flight in this presentation, only some 3,200 of
6 679 white students were in the majority black Wilmington
ana DeLaWarr districts. Thus, virtually all of subsequent white
flight has been from the nine majority white districts.

During all of the liability phase of Evans vs. Buchanan and
for most of the remedy hearings, residents of the Newark-
district 4the state's largest, with 15,829 white students in
1974) assumed they would not be included in the final order.
White enrollment decline in Newamrk was only 0.7%, 1.8% and
3.3% during the years 1975, 197b and 1977. Thus, the potential
for anticipatory white flight in the county as a whole for the
years 1975-77 was diminished. However with the start of busing
in 1978, with Newark included, white flight in that area was
10 per cent followed by 11.5 per cent in 1979. In addition, the
low white public school enrollment decline for that district,
1975-77, was no doubt influenced by white movement into the
district in anticipationof letrark not being included in the
final order (see non-public school enrollment for that district
in Appendix II, which indicates-that there was white flight from
public schools in Newark during 1976 and l97,)

IIII
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APPE1I IIn WHITE AWAREE NON..PUBLIO SCHOOLS,
BY PREDECESSOR DISTRICT OF RESIDENCE IN AREM
INVOLVED IN THE NEW CASTLE COUNTY BUSING ORDER,197....

(Data by race not available for years prior To 1975)
Former

Ht, Pleasan
Claymont
Alexis I. duPont
1.hrshallton-McKean
Stanton
Conrad
Newark
New Castle-'

Gunning Bedford

Total 9 majority
while suburban

DeLaWarr (majority
black suburban)

Wilmington (majority
black)

Totals, 11 districts

1975 ... 1976 1977 197 .....19'79 .192
8; 19042 19071 I9 98 9

565 655 663 700 '699 07
881 1,025 1,185 1,38 1,278
885 9771,057 1,20 1,057
881 1,076 1,9139 1: 26~ 124 1920

1,835 1,90D7 1,856 198 1:, 1v172

1,134 1,501 1,713 2,290 2,94 3,178

-1.81 1.552 1.634 1.714 1. .73-8 - 1.

10,330 11,940 12,558 13,995 15,053 15,142

449 450 457 315 285 287

2. 169 2.2Q 2. M 2.2097 18938 1.922
13.,548 14.930 15,322 16.107 17s276 17.351

Sources State of Delaware, Department of Public Instruction
Planning, Research, and Evaluation Divisions

Remarks: The above table does not include students residing in the.
areas involved and who have been determined to be attending
noMn-pbli schools out-of-state. Nor does it include students
residing in the areas involved who are attending b schools
in the convenient neighboring states of Pennsy fl , rland
and Noew Jersey. As concerns the former, the munber increased
from 1,602 to 1,726 during 1975-80. No figures are available
for the latter .

The above table indicates that white non-public school students
in the two former majority black districts may have returned
to public schools when schools in their neighborhoods became
majority white under the court order.
Non-publio school white enrollment from the nine majority white
former suburban districts increased by 4 812, or by 47%
1975-80. However, it is generally offered by school authori-
ties that enrollment decline due to "non-desegregation" factors
(eg., birth rAte decline and normal out-migtion) is aroundSO r cent. annually Discounting the 195 enrollment figure
for the nine majority white former districts b 10330 by 3 and
4 per cent for the succeeding years 1976-80 would indicate an
effective white non-oublic school enro.lment increase from those
districts of 6,273 (61%) or 6,720 (6,%) respectively. One cannot
reasonably atti-ibute significant portions of public school en-
rollment decline to "non-desegregation" factors and not adjust
non-public school enrollment increase for the same phenomena.
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APPENDIX III PARENTAL PERCEPTIONS AND ATTITUDES UNDER OITY-SUBURBS
FORCED RACIAL BALANCE BUSING IN NEW CASTLE COUNTY, DEO

The following are excerpted from "One year later: Parent views towards
schools in New Castle County after the first year of desegregation",
by Jeffrey A. Raffel, College of Urban Affairs and Public Policy
University of Delaware 1979. They reflect the results of scientific
polls taken by "Urban Affairs" before busing began (1977 and early 1978)
and "one year later" (1979). In categories I through 4 the sample in-
cluded 200 Wilmington parents (virtually all black) ana 315 suburban
parents (virtually all white) who had at least one child in public school
at the time of all polls. The remaining categories involve a sample of
103 parents who withdrew their children during the summer of 1978 (before
busing began that September) and 131 who withdrew their children during
the first year of busing. Thus, these categories involve both "anticipatory"
and "experience" responses.

1. "How do Tou rate your
school district ?"

Wilmington parents
1972 1979

Suburban parents
1977 1979

"good or excellent" 46%(1) 51%(3) 79%(2)
(1) Wilmington district, 1977 (2) 10 suburban districts, 1977

3 Single racially-balanced countyde district, 1979
2. "Will (has) desegregation improved

the education of blacks ?"
"yes"

3. Oppose/strongly oppose busing-

52%

42%
38% 30%

53%() 90%
(1) only 40% favor/strongly favor

4. Parent activity: Report doing"often".

Help child with homework
Visit classroom
Attend PTA
Serve as aide or volunteer

22%
19%
11%

0% 83%

7% 34%
3% 29%

5. "Very important" concerns in decision to withdraw children from public
schools.

Parents of
summer 178
withdrawals

Curriculum ...
Discipline 81%
Safety 61%
Child not learning 60%
Quality of educablon loweredby busing 506
Child wouldn't be challenged
General concern about busing IWO
Child not happy in public school 44%
Poor teaching in new school 40%

6. "Very important" factors that would
influence a return to public schools.

"if more discipline" 4rO
"if more ability grouping" 3K

Parents of with-
drawals during ea

73%
81%

6%
b4%
38%
53%
520A

37%(3)

37%
88%

11%
21%
12%

/
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[From the Washington Post, Feb. 28, 1982]

(By Michael Barone)

BUSING AND QuoTAs ARE THE WRONG FIGHTS
Is the civil rights movement fighting the wrong battles? That seems a cruel

question at a time when civil rights leaders feel they must devote most of their
energy to holding on to gains they thought they had already secured and refighting
battles they thought they had won. But it is a question that should be asked.

Those who devote themselves to achieving equal rights and fair treatment for
blacks should not allow their agenda to be set by those who are hostile or indiffer-
ent to their goals. Civil rights forces are necessarily busy defending established
policies like the Voting Rights Act and denial of tax exemption to racially discrimi-
natory private schools. But however busy they are, they should take time out to ask
these questions: how are the rights of blacks abridged and fair treatment of blacks
prevented in the America of 1982?. How can progress best and most rapidly be made
toward making our society more decent and fair toward blacks?

If the civil rights community really ponders these questions, I think it would
choose to allocate its inevitably scarce resources of personnel, money and psychic
energy quite differently from the way it is today. Specifically, I think the civil rights
movement would achieve more gains for blacks if it devoted much less attention to
the issues generally referred to as busing and quotas and devoted more attention to
open housing and basic education for blacks.

Let us look at each of these issues in turn.
Busing. Brown v. Board of Education and other lawsuits ended legally required

school segregation in the South. The current busing lawsuits extend the reasoning
of Brown and other cases to school systems many of which never had legal segrega-
tion and most of whose separation of students of different races results from
neighborhood residential patterns. Whatever the legal merits of busing cases, they
have not done much to improve education for blacks. Scholars are divided on the
question of whether black students have benefited, but no one argues that they have
benefited very much.

Moreover, the integration produced by busing cases seldom proves to be perma-
nent. When children are suddenly forced to attend school with children of a sub-
stantially lower socioeconomic class, parents typically move to the suburbs or seek
out private schools. When busing mixes together children from such different back-
grounds, they may very well end up learning a lesson we do not want to teach and
that is not in fact true: that blacks inevitably are academically inferior to and
economically poorer than whites.

Quotas. Quota hiring programs have produced some gains for blacks, but in the
.1980s the gains are likely to diminish and the costs are likely to grow. One cost is
that quota programs inevitably cast into doubt the achievements of blacks who
qualify for their positions on the basis of non-quota criteria; they strengthen the
erroneous prejudice that blacks cannot succeed unless given special help. A quota
system requires assignment of jobs and places in schools by racial classification,
which makes race a more important rather than less important characteristic in
society.

Quota systems may have been useful in the short run to rectify some egregious
forms of racial discrimination. But in the long run quota systems are intellectually
indefensible, for they rest on the premise that in a fair society every racial and
ethnic group will be represented proportionally to its population in every occupa-
tional, educational and professional category. We know from the experience of
groups like Jews, Chinese and blacks, who have achieved greater than proportionate
representation in certain professions despite discrimination, that this premise is
false.

Both busing and quotas are under attack from the Reagan administration, and
the reflex of the civil rights movement is to defend them. Moreover, institutional
inertia works in favor of continuing emphasis on busing and quotas: the lawyers'
organizations that bring busing cases and the equal employment bureaucracies are
in place and are convinced their work should go on. But these are likely to be losing
battles, since most Americans think busing and quotas are unfair. And even if the
civil rights forces can win these battles, their victories will produce only marginal
gains for American blacks,

Open Housing. Here is an area where major gains in racial equality are relatively
easy to attain. Barriers to open housing are becoming easier to overcome, and can
be lowered much further by legislation that already has wide support. The 1980
Census showed that blacks in substantial numbers are able to buy or rent in

82-289 0-82--57



890

suburbs and city neighborhoods from which they were effectively barred 20 or even
10 years ago by racial discrimination.

A strong opn housing bill of the typ passed by the House and favored by a
majority of the Senate in 1980 would tend to discourage the real estate industry
from outright discrimination and to make it more sensitive than it is now to the
possibility that black clients may want to buy or rent in areas that are now mostly
white. A substantial increase in the dispersion of blacks from all-black to mostly
white neighborhoods would do what busing has failed to do; give black and white
children a chance to attend schools they want to attend as equals and friends.

Instead of fighting efforts to end quotas and busing, the civil rights movement
should concentrate on urging the Reagan administration to prove its claim that it is
not racist by pushing a strong open housing law. Open housing, after all, does not
entail the kind of government decision-making the Reaganites abhor in busing and
quotas; it would simply allow blacks, like whites, to freely choose were they want to
live.

Basic Education. Almost everyone agrees that a substantial minority of young
blacks emerge from public schools without basic skills or good work habits. Such
young people are, for practical purposes, unemployable, except perhaps for a large
employer who needs to fill a quota. But employment quota programs have a signifi.
cant effect only on big businesses, which produced no net gain in jobs in the 1970s,
and on government, which does not appear likely to be a growth industry in the
1980's.

Small employers-the growth sector of the economy-want workers with basic
skills and good work habits, and undoubtedly many small employers tend to assume
that all black applicants have the low skill levels and bad work habits that an
unfortunately large minority do. The beat way to increase job opportunities for
blacks is to convince everyone that blacks are in -fact receiving the basic education
they need.

Probably more progress is being made here than national observers know. Compe-
tency tests for students have been sweeping the nation, starting in the South;
standardized test scores in big cities have been rising; some visible black leaders
have been emphasizing the need for basic skills. More needs to be done-by civil
rights groups, by government, by teachers' organizations and the education schools,
and by anyone else who has a good idea.

To concentrate on open housing and basic education is to concentrate on the root
causes, not just some of the effects, of racial discrimination. Such a concentration
req erent deployment of the civil rights movement's resources of person-
ne, money, and, most important, psychic energy. The civil rights movement has
been most successful when it has captured the attention of the whole society and
focused its indignation on repugnant forms of racial discrimination. Its moral
energy should not be squandered on arguments that 11 percent rather than 7
percent of the students in a medical school class should be black. Most Americans
want to live in a racially fair society. The civil rights movement needs to focus all
Americans' attention on practices that prevent blacks from enjoying equal rights-
practices that can be changed.

[From the Chicago Tribune, Sept. 12, 1981]

-TmE BURDEN OF FORCED BUSING
(By D. L. Cuddy)

On July 21, the Justice Department informed U.S. District Judge Milton I.
Shadur that the Chicago Board of Education's school desegregation plan was "inad-
equate." Although on Aug. 28 the Justice Department reversed itself and said it was
satisfied with the plan, Hugh McComb, a school board attorney, indicated that if no
further progress toward desegregation were made, in December the Justice Depart-
ment might well resubmit its original finding of inadequacy.

Implicit in the Justice Department's attitude, however, is the concept that a
desegegation plan ultimately will be deemed "adequate" only when systemwide
racially balanced school integration has occurred. Unfortunately, such an attitude
leads to the almost inevitable conclusion that a massive court-ordered forced busi'g
program will eventually be required to achieve racial balance in all of Chicago'
public schools. -

I attended an integrated school even before the Supreme Court's 1954 Brown
decision, and I have taught in both predominantly black as well as predominantly
white nei hborhoods. As a result of those experiences, I can assure Judge Shadur
and the Justice Department that "racial balance" in schools is not required for
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black youngsters to receive equal educational opportunities. In fact, it is something
of a racist notion that blacks must be next to a certain number of white students in
order to learn.

Indeed, If massive, forced busing in Chicago is ordered to achieve racial balance in
schools, this will be discrimination against blacks. Statistically, the minority popula-
tion must be bused in inverse proportion to the majority population in order to
achieve racial balance.

From the experience of nationally acclaimed Chicago school teacher Marva Col-
lins, we know full well that it is an emphasis on academic achievement, and not the"achievement of racial balance," that is needed for blacks to excel.

When educational excellence is emphasized, we then do not have "a black 'A'
student" but rather "an 'A' student who happens to be black." Besides, what
demonstrated educational purpose is served by black students riding a segregated
school bus perhaps for an hour across town from a segregated neighborhood, to a
racially balanced integrated school, and then back again to a segregated neighbor-
hood?

And with a massive mandatory busing program taking blacks in disproportionate
numbers away from their neighborhoods, will it not be far more difficult for poorer
black parents to be supportive of their children's extracurricular activities at
schools far away?

Under a forced busing program, blacks would be told that they must get on a
school bus whether they like it or not. What must be realized is that while blacks
want government to protect their right to live or attend school wherever they wish,
blacks do not want the government forcing them to live or attend school in some
particular place against their will.

Often, though, we hear that forced busing is used "only as a last resort." But is
that really true? Will Chicago courts have exhausted all other alternatives before a
massive forced busing program is ordered? Will magnet schools have been tried in
addition to a tax incentive plan (Where parents are given tax credits if they send
their children to schools in neighborhoods inhabited predominantly by those of
another race) in addition to college tuition credits (where, as in St. Louis, students
receive a year's free college tuition for each year they attend an integrated high
school)? Will all of these have been tried before a massive, mandatory busing
program is implemented?

May I offer a simple solution to the problem of forced busing? It is a solution I
feel will be satisfactory to the majority of those of all races. Congress might simply
pass the following bill entitled: "To End the Discriminatory Forced Busing of
Blacks"-

(1) Whereas we live in an open society, nothing should be done to prevent the
voluntary integration of schools;

(2) Whereas, however, forced busing to achieve racial balance discriminates
against blacks because the minority population must be bused in inverse proportion
to the majority race's population, forced busing to achieve racial balance will be
prohibited and no individual of any race will be denied the right to attend his or her
neighborhood school; but

(3) To insure that the termination of forced busing to achieve racial balance does
not result in coercive resegregation of schools and unequal educational opportuni-
ties for students of any race, any student will have first choice and free transporta-
tion to attend a school in another neighborhood inhabited predominantly by those of
another race when a court has determined that racial discrimination in educational
opportunities has occurred.

With "first choice," the school board could not claim that certain schools were
already filled; and with "free transportation," the school board could not prevent
the poor of any race from attending the school of their selection. Thus, school
boards everywhere will bend over backwards to see that all schools receive equal
funding, facilities, and teachers. And black students will be guaranteed to their own
satisfaction that they are receiving equal educational opportunities. Forced busing
tben will no longer be deemed necessary.

If only someone in Congress will introduce such legislation, not only might the
problem of forced busing be avoided in Chicago, but everywhere else in the nation
as well.
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(From the Washington Post, June 24, 19811

Is IT TImE To Grr OPT Thu Bus?

(By William Raspberry)
It's too soon to know whether the House-passed anti-busing legislation will also

clear the Senate. But the fate of that mischievous piece of legislation (which says
the Justice Department may not "bring or maintain" any action to require the
housing of students beyond the close-neighborhood school) may be more harmful to
presidential prerogatives than to the education of black children.

Busing for school desegregation has nearly always cost more in political financial
and emotional capital than it was worth in educational gains for back children. It
is an issue that has unified much of white America and justified some of its baser
instincts without similarly uniting black America, which never really was that hot
for busing. It has torn communities apart for precious little educational gain, and it
has nearly bankrupt the NAACP.

An occasional study here and there have found some slight gains in black achieve-
ment as a result of busing, but more typically even the optimistic, pro-busing
studies can claim little more than that white children aren't hurt by busing.

And for all the hoopla over the question of "forced busing," there has, in fact,
been relatively little of it. According to the U.S. Commission on Civil Rights, only
3.6 percent of the children who ride buses to school do so for purposes of integration.
For the overwhelming majority, buses are just a way of getting to school.

Most of the impetus for busing has come from white political activists and the
civil rights establishment, most notably-the NAACP and the NAACP Legal Defense
Fund. It has interested rank and file blacks primarily on the basis that opposition to
busing has been seen as evidence of continuing white racism. In other words, blacks
have tended to be less for busing than against anti-busing whites.

Ordinary blacks have understood, even if the black leadership has not, the differ-
ence between the racial segregation that was outlawed in 1954 and the active
integration of schools that later came to be the trend. Indeed, the anti-busing
legislation attached earlier this month to the Justice Department authorization bill
would have been greeted with cheers from black America back in the mid 1950s.
What they wanted then was precisely an end to racially based busing beyond the
nearest neighborhood school.

Not only were the all-black nchools to which black children were then bused
generally inferior and less weI't-financed than the white schools they passed every
morning, there was also the ps) chological damage done to black children by a policy
that said, in effect, that tHey weren't good enough to attend the nearby white
schools. The psychological damage inflicted in more recent years came from the
implication that the problem with black schools was that they were black; that the
way to cure what ailed black children was to see-to It that they had white school.
mates.

Nobody ever put it quite that-way, of course. The favored formulation was that
racial isolation was harmful to black children (though, curiously, not for white
children) quite apart from the quality of facilities, the financing and the teaching at
black schools. Still, the suggestion was that black children needed white school-
mates.

What black children have needed all along is quality education, and that, as the
District of Columbia is learning, can be had in black schools as well as in integrated
ones. This is not to say that rank.and-flle blacks have favored segregation. They
haven't. They have merely resisted the implication that schools whose students are
black because the school neighborhoods are black are, on that account, inferior.

Perhaps the clearest illustration of that feeling is the attitude of blacks toward
historically black colleges and universities. Blacks who would wage bitter war
ag ainst a policy of officially segregated colleges have arued with equal fervor
against government policies that would eliminate black co eges. It is racist to say
that black Virginians may not attend Old Dominion University. But is it right to
say that Norfolk State University must be merged out of existence as a black-
oriented institution?

The arguments in favor of the traditionally black colleges stand in interesting
contrast with those made on behalf of public school integration. In the case of the
colleges, the argument is: We have our own traditions and concerns- we understand
and care about black students, and we know how to teach them. Just give us the
resources and leave us alone. But when it comes to the public schools, the argument
is that black children need not just first-class resources and facilities but also white
schoolmates and teachers. Some of us never bought it.
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There are areas where racial segregation remains a problem, and the anti-busing
legislation will harm federal efforts to correct it. But it may well be that the major
mischief of the anti-busing rider is that it weakens the authority of the president to
enforce the law of the land.

As President Carter said when he vetoed a bill containing a similar rider: "The
real issue is whether it is proper for the Congress to prevent, the president from
carrying out his constitutional responsibility.

[From the Detroit News, Mar. 30, 1981]

UNFAIR BURDEN-WHY SOME BLAcKs OPPoSE BUSING

(By D. L. Cuddy)
"You know what? I'm against forced busing, tool" That remark was made by a

young, intellectual, black principal while I was addressing a meeting in Raleigh,
N.C., of the local Fellows of the George Washington University Institute for Educa-
tional Leadership.

The principal's pronouncement was based on the fact that the burden of busing
has fallen predominantly on blacks. In a school system where the black-white ratio
is 30 to 70, for example, 70 percent of the black students must be bused to achieve
racial balance, but only' 30 percent of the white students must be bused.

And if the purpose of forced busing is to achieve societal integration, increasing
numbers of blacks are beginning to wonder if the required movement of their
children to integrated schools during the day, and back to segregated neghborhoods
at night, isn't becoming a permanent "solution" to the problem of racial discrimina-
tion, rather than the temporary solution forced busing was originally designed tobe.

Decades ago, "freedom of choice" was a slogan used by many whites iarqely for
the purpose of mantaining segregated schools, with black schools usually of inferior
quality. To correct this situation, the federal government logically was asked to
assist blacks in receiving guaranteed equal educational opportunities. From that
request, however, the federal government embarked on a policy that, at least
tacitly, supports the racist view that black students cannot learn unless they are
seated next to whites.

As one who attended a racially integrated school in the South in 1952 (two years
prior to the U.S. Supreme Court's Brown decision), and who taught in both predomi-
nantly black as well as predominantly white neighborhoods, I can say two things
regarding black-white educational relationships.

* First, in schools where educational excellence rather than social promotion is
emphasized, there appears to be less racial discrimination.

* Second, during my public school teaching career, I had more disciplinary
difficulty with spoiled students from affluent neighborhoods than I did with eco-
nomically deprived, yet educationally motivated, black students in the same school.

While the Scholastic Aptitude Test scores for white students have been declining
for a approximately the past 17 years and many white youths have seemed deter-
mined to ruin their lives with drugs, black students whose parents have emphasized
educational achievement have had a golden op rtunity to excel. From time to time,
I meet several of my black former students andrnow find that one works at the local
state university, one at a television station, one is working toward her college
degree in psychology, and I believe one is now an officer in the U.S. Air Force.

The point here is that, with government protection guaranteeing equal education-
al opportunities, blacks can perform as well as whites. But neither blacks nor
whites want the government to adopt the principle that it can force people to do
that which they do not want to do (e.g., forced sterilization, euthanasia).

While blacks desire federal protection against discrimination so that they may
attend whatever school they wish, go to any public establishment they choose, and
live wherever they please, blacks do not want government implementing a policy
that, for example, would require the breakup of black neighborhoods, forcing the
residents against their will to disperse throughout the white community. Blacks as
well as whites have pride in their neighborhoods and realize the importance ofneighborhood schools.

What of the contention, though, that we live in a world where blacks and whites
must live together, and abandonment of forced busing might lead to a return of
segregated, albeit voluntary, society? It should be emphasizes here that the problem
is not busing, but rather forced busing. There is nothing wrong with students
voluntarily requesting to be bused to schools outside their neighborhoods. There is
nothing wrong with school systems developing districts within which black neigh-
borhoods already exist so that an integrated school system may occur naturally.
And although 'magnet" schools are undesirable for many because they tend to
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develop elitist attitudes among students, a majority of the American people might
favor-Instead of forced busing-an approach where students of all races voluntar-
ily would choose to attend secondary schools offering programs fitting students'
special interests.

Concerning the government's role, it is entirely proper for the government to
guarantee that each 'school receive proportional financial support, and that teachers
include all races and be of equivalent ability in each school. There is also nothing
wrong with government offering developers icentives to construct housing projects
on the outlying growth areas of urban communities that would allow racial repre-
sentation.

As indicated earlier, the problem is forced busing. And blacks increasingly seem
to be voicing their opposition to this apparently permanent, federal policy, the
burden of which falls predominantly on their childrefand their race.

[From the Washington Poet, Mar. 24, 1981]

THE PROBLEM IS 'FoRC' BUSING

(By D. L. Cuddy)
"You know what? I'm against forced busing, tool" That remark was made by a

young intellectual black principal while I was addressing a meeting (in Raleigh,
N.C.) of the local Fellows of the George Washirigton University Institute for Educa-
tional Leadership.

The principal's pronouncement was based on the fact that the burden of busing
has faen predominantly on blacks. In a school system where the black-white ratio
is 30 to 70, for example, 70 percent of the balck students must be bused to achieve.
racial balance, but only 30 percent of the white students must be bused. And if the
pure of forced busing is to achieve societal integration, increasing numbers of
lacare beginning to wonder if the required movement of their children to

integrated schools during the day, and back to segregated neighborhoods at night,
isn't become a permanent "solution" to the problem of racial discrimination
rather than the temporary solution forced busing was originally designed to be.

Decades ago, "freedom of choice" was a slogan used by many-whites largel for_-
the purpose of maintaining segregated schools, with black schools usually of inferior
quality. To correct this situation, the federal government logically was asked to
assist blacks in receiving guaranteed equal educational opportunities. From that
request, however, the federal government embarked on a policy that at least tacitly
supports the racist view that black students cannot learn unless they are seated
next to whites.

As one who attended a racially integrated school in the South in 1952 (two years
prior to the Supreme Court's Brown decision), and who taught in both predominant-ly black as well as predominantly white neighborhoods, I can say two things
regarding black-white educational relationships. First, in schools where educational
excellence rather than social promotion is emphasized, there appears to be less
racial discrimination. Second, during my public school teaching career, I had more
disciplinary difficulty with spoiled students from affluent neighborhoods than I did
with economically deprived, yet educationally motivated, black students in the same
school. While the Scholastic Aptitude Test scores for white students have been
declining for approximately the past 17 years and many white youths have seemed
determined to ruin their lives with drugs black students whose parents have
emphasized educational achievement have had a golden opportunity to excel. From
time to time, I meet several of my black former students and now find that one
works at the local state university, one at a television station, one is working

------- toward her college degree in psychology, and I believe one is now an officer in the
Air Force.

The. point here is, that with government protection guaranteeing equal education-
al opportunities, blacks can perform as well as whites; but neither Blacks nor
whites want the government to adopt the principle that it can force people to do
that which they do not want to do (e.g., forced sterilization, euthanasia). While
blacks desire federal protection against discrimination so that they may attend
whatever school they wish, go to any public establishment they choose, and live
wherever they please, blacks do not want government implementing a policy that,
for example, would require the break-up of black neighborhoods forcing the resi-
dents against their will to disperse throughout the white community. Blacks as well
as whites have pride in their neighborhoods and realize the importance of neighbor-
hood schools.
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What of the contention, though, that we live in a world where blacks and-whites

must live together, and abandonment of forced busing might lead to a return to a
segregated, albeit voluntary, societK? It should be emphasized here that the problem
is not busing, but rather "forced busing. There is nothing wrong with students
voluntarily requesting to be bused to schools outside their neighborhoods. There is
nothing wrong with school systems developing districts within which black neigh-

_borhoods already_ exist so that an integrated school system may occur naturally.
And although 'magnet" schools are undesirable for many because they tend to
develop elitist attitudes among students, a majority of the American people might
favor instead of-forc-i busing an approach where students of all races voluntarily
would choose to attend secondary schools offering programs fitting students' special
interests.

Concerning the government's role, it is entirely proper for the government to
guarantee that each school receive proportional financial support, and that teachers
include all races and be of equivlent ability in each school. There is also nothing
wrong with government offering developers incentives to construct housing projects
on the outlying growth areas of urban communities that would allow racial repre-
sentation.

As indicated earlier, the problem is "forced" busing. And blacks increasingly seem
to be voicing their opposition to this apparently permanent federal policy, the
burden of which falls predominantly on their children and their race.

(From the New Republic, Feb. 28, 1981]

THE WRONG-WAY Bus RIDE
(By John H. Bunzel)

The US Supreme Court declared in 1954 that dual school systems and other forms
of de jure segregation were to be eliminated. It also ruled that it was unconstitution-
al for a state to segregate blacks from whites on the basis of race or to use racial
classifications to limit the opportunities of all its citizens. This was a monumental
development which, in the next 25 years, would affirm that it was wrong to
distinquish among people on the basis of color or ancestry and that every assault on
discrimination was grounded in the law of the land. Although it did not remove the
poison of racism in American society, it profoundly changed the character and
condition of our major institutions.

Although the landmark decision upheld the constitutional principle of school
desegregation, it did not call for affirmative integration. Nor was it intended to
promote a particular level of integration, much less judge-made policies of school
assignment. The distinction is important. Desegregation does not necessarily mean

-integration, any more than integration is the only definition of equality. This
understanding of the Brown decision was reflected in the specific language of the
Civil Rights Act of 1964: "Desegregation means assignment of students to public
schools and within such schools without regard to their race, color, religion or
national oriin, but desegregation shall not mean the assignment of students to
public school in order to overcome racial imbalance."

The first federal school desegregation legislation was enacted as part of the Civil
Rights Act. It authorized the government to take a major role in desegregating
schools. Even though the authority was of several kinds (for example, to sue and to
provide technical assistance) the government's primary power and tool became the
withholding of federal funds. However, Section 407(a) of Title IV did not authorize
federal officials to issue any directive for achieving equal racial composition in
schools-by transporting children from one school to another.

In the past 15 years it is the courts that have mandated busing as a remedy to
eliminate school segregation. Not only has there been a change in interpretation of
what desegreaIion raeant -in Brown, but the prescribed objective has become inte-
grated schooling, a goal which the schools have been ordered to meet to comply with
new constitutional standards. Moreover, in light of wholly different criteria adopted
by the courts, integration now has also come to mean a statistical racial ratio that
can be achieved only by busing students out of their local schools. In short, by

-whatever coercive action the courts have deemed necessary, Brown has been reinter-
preted to mean racial balance in the schools.

In communities throughout the country, attempts to carry out policies or court
es requiring integrated schooling have met with widespread opposition. Al-

though public opinion polls show that most Americans believe white and black
students should go to the same schools and thus support the principle of integration,
the overwhelming majority is opposed to compulsory busing. No matter how the
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uestions have been worded in polls conducted in the 1970s, rarely have more than
5 percent supported court-ordered busing to achieve some quota of racial enroll-

ment. The popularity of busing is also found in both major political parties. NBC
News reported in 1976 that only 16 percent of Democratic primary voters and seven
percent of Re publican voters favored busing. Further, neither lac nor whites
have approved of busing in majority proportions. Louis Harris, for example, has
shown that only 38 percent of blacks favor busing.

It is not necessary to believe that "the voice of the people ii the voice of God" to
recognize that in a representative democracy public opinion is and should be an
important force in politics and has always been relevant to the purposes of public
polcy. Thus it can be said that it didn t take last year's presidential election to
show that strong majorities in the country want to end court-ordered busing. A
critical question is how.

At the end of the last session of Congress, an attempt was made to attach a rider
to the continuing appropriations bill that would -have barred the Justice Depart-
ment from bringing any legal action to require school busing. In the face of a veto
by President Carter,-it was removed by House and Senate conferees. Sponsors of the
busing ban have promised to reintroduce the issue in the new Congress and Presi-
dent Reagan has said he would sign it.

One of the many problems with this proposed course of action is that it raises
serious questions about whether such a ban involves an unconstitutional encroach-
ment by Congress into the executive and judicial branches of government. Further-
more, would the banning of "any sort of action" prevent the Justice Department
from bringing school desegregation suits altogether? By limiting the kind of remedy
the department could seek, would Justice be prevented from ensuring that federal
funds are spent in a nondiscriminatory manner? Former attorney general Benjamin
R. Civiletti concluded that putting new restrictions on Justice "could disable the
executive branch from taking any action to prevent the government from participa-
tion in a constitutional violation." Apart from these legitimate concerns (among
others), there is an improtant and more practical question: is this particular ap-
proach the best way for Congress to give political expression to its feelings about
busing and to determine how best to enforce what Senator Jesse Helms calls the"mandates of the Constitution?"

There are equally good reasons to be unenthusiastic about efforts to prohibit
court-ordered busing by a constitutional amendment. This is not to deny that the
"imperial judiciary" has stood virtually alone in advocating school busing or that
the balance of power in areas of social policy has shifted toward judges (and also
toward appointed officials in the federal administrative agencies) who are not direct-
ly responsive and accountable to the people. But the fact remains that a constitu-
tional amendment involves a long and tortuous process which, as history demon-
strates, is unlikely to be successful. On only four occasions have constitutional
amendments been passed to overturn Supreme Court decisions.

There are additional objections to banning compulsory busing by constitutional
amendment or by other forms, of direct democracy such as recall, initiatives, and
referenda. One reason James Madison preferred a representative government to a
pure democracy was because representative government protected individual lib-
erties and rights from abuse by unrestrained majorities. Legislators, as politicians,
are required to consider their constituents' feelings but also to practice the arts of
compromise and accommodation. Constitutional amendments and referenda make
compromise difficult because complicated issues are reduced to a simplistic choice of
'yes or "no.

Seventeen years ago -there was strong public support for the Civil Rights Act
because most Americans share the traditional liberal commitment to equality of
opportunity. But, as they consistently said, they do not believe in compulsory school
busing. That is not their idea of what equality should be all about. No president has
ever publicly and unequivocally called for busing either. Nevertheless, busing has
become part of a major distortion which has occurred in the liberal tradition of
equal opportunity. This transformation has occurred for two reasons: first, because
civil rights groups have grown in political importance and fervor, and (particularly
in Democratic administrations) wield influence out of proportion to their size.
Second, the courts and bureaucracies have dictated solutions that should have been
developed by our elected representatives.

The time has come, therefore, for a thoughtful and comprehensive reexamination
b Congress (in the words of Justice Lewis Powell) "of the propr limits of the role
of the courts in confronting the intractable problem of puic education in our
complex society." Congress could begih reasserting its own powers and responsibil-
ities by modifying the direction the Court has aen when it has accepted busing
plans that transport students across city-county, city-suburbs lines, even when this
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involves busing between wholly separate political jurisdictions. However, the Court
has not always ordered that this be done. In 1974, in Milliken v. Bradley, the Court
ruled that busing across municipal boundaries was not necessary in the Detroit
area, because there was insufficient evidence of segregation based on state action qr
segregative intent by suburban officials. But in 1979 the Court upheld sweeping
federal court bu'-g orders in Dayton and Columbus, Ohio, ruling that the two
school systems hau che "affirmative duty to eliminate the effects of past discrimina-
tion even if it no longer discriminates." If integration is truly a constitutional
proposition and therefore a just remedy for the nation's past wrongs, why should
only some school districts be in a through mandatory busing, but not others
whose history is not significantly different?

Another persistent problem has been that judges have gone beyond their range of
perception or knowledge. The Supreme Court performs a major and proper function
when it reminds us from time to time that the Constitution is a living document,
and that its "evolving applications"-in Brown, That segregation is wrong and must
be ended-often represent our best traditions and values. But the Court is not
empowered to define our legitimate or even obligatory egalitarian goals and the
means by which they should be attained.

In the spirit of "new beginnings," the new Congress now has an opportunity to
express how it feels about the redefinition of equality-whether, for example, it
believes equality of condition and result rather than of access and opportunity
should be defining principle of American egalitarianism. It could restate with un-
mistakable clarity the intention and purposes of the Civil Rights Act and then go on
to develop additional guidelines for the courts and federal agencies. Congress should
start by holding extensive hearings to lay the basis for sound legislative action. In a
process of carefui fact-fidding that the courts could not easily disregard, Congress
should call on parents, L-hool officials, and experts from around the country to
answer the question: has mandatory busing worked? Almost certainly, the burden of
the evidence would be that instead of expanding opportunities for nondiscrimina-
tory public education for children of all races, the busing plans ordered by the
courts too often have been destructive of their own integrationist goals.

Some important findings would emerge from the hearings. First, "neighborhood
schools" may have been used as a code phrase for racism by some parents. But for
many more, such schools are, in the words of one mother who also believes in the
principle of integrated schooling, "one of the few thin spiderwebs of community in a
sprawling, impersonal city." In Los Angeles, for example, it is not true that racism
is the dominant consideration among opponents to busing. David J. Armor, a senior
social scientist at the Rand Corporation, has found from his studies that white
students are not participating in large numbers in the court-ordered busing plan
because the bus rides are too long and the academic achievement at the minority
receiving shcools is too low. Race does not show up as a statistically significant
factor. It is likely that large numbers of white students would refuse to participate
in the Los Angeles busing plan if the schools to which they were assigned were
mostly white but were also a long bus ride away and had low achievement scores.

Second, there is no conclusive evidence that school desegregation programs have
resulted in significant achievement gains for black children. At one time Professor
James Coleman believed that the academic achievement of lower-class black stu-
dents would improve if they attended schools with white middle-class majorities. His
claim formed one of the pillars of the busing decisions and racial balance plans of
the past 15 years. New studies, however, have demonstrated that the earlier belief
was ill founded. Professor coleman now reports that "there are as many cases where
achievement levels decline as where they increase. Thus the notion that black
children will automatically increase their achievement in integrarted shcools is
shown to be false." Achievement is not unaffected by desegreation, but is about as
often affected negatively as positively. "More than anything else," Professor Cole-
man says, "this shows that the opportunity the Brown decision created has been
lost: if desegregation had been carried out appropriately, it would have meant a
net gain in the achievement of blacks; but carried out as it has been, the gain has
not been realized."

One of the most discouraging consequences of so many of the present mandatory
busing policies in large cities is that they are making integration much harder to
achieve. As William Raspberry has put it, "unlawful segregation is being replaced
by legal resegregation." Almost predictably, white families have moved to the
suburbs to avoid having their children treated as numbers in abstractly moral but
thoroughly unpopular and disruptive court-ordered busing plans. The public school
system has become a major casualty of court-ordered busing as growing numbers of
parents demand some kind of support for private schools (tuition tax credits, vouch-
er systems, etc.). Whether brought about by the courts or by HEW administrative
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action. "destructive desegregation" through busing was never part of the Brown
agenda.

Third, congressional hearings could establish that various communities in the
country have scored successes with alternative programs to foster school integra-
tion, such as voluntary busing plans, magnet schools, and voluntary school-transfer
programs. If one outcome of Congress inquiry is to impress the courts with the level
of public dissatisfaction with mandatory busing, another should be that congress
supports and encourages voluntary integration efforts.

Americans continue to believe in the fundamental importance of education as the
primary means of attaining full citizenship in our diverse, multi-group society. But
most Americans do not regard integration that is enforced by court-ordered busing
as one of our basic goals, among other reasons because they do not consider integra-
tion to be the only important value with a bearing on education. As Harvard Law
professor Lance Liebman has pointed out, the pursuit of mixed schools may well be
a significant value-one worth pursuing in one's daily life and in one's political
activities, "but it io not a constitutional value, one that must prevail against other
important considerations, even against such ordinary values as economy, reduced
transportation time, and neighborhood autonomy, and certainly not when perceived
to be in conflict with the effectiveness of the educational process itself." According-
ly, Congress should reaffirm its own allegiance to the Brown decision of 1954 and
should place on the public record once a.ain both its commitment to a desegregated-
society and its strong conviction that it is morally and constitutionally right to
achieve it, but not by imposing on the schools an artificial racial balance through
compulsory busing. Congress would draw the line at the mechanical process of
busing students to accomplish mathematical integration.

The proposal for congressional hearings assumes that the question of busing to
achieve racial balance in the schools is as much political as constitutional in nature
and therefore should involve' greater participation of the political process in the
ultimate resolution of the issue. The responsibility and authority of the Court to
determine the constitutionality of busing would not be (and could not be) circum-
vented. But judges cannot replace elected officials who are politically accountable.
Furthermore, if integrated education is ever to become genuine and enduring public
policy, it cannot be the work simply of judges and bureaucrats. It will need to rest
on a national commitment that is not evident today and that can only be developed
and sanctioned by the political process. Justice Oliver Wendell Holm es, Jr. once
remarked that legislatures, just as much as the courts, are the guardians of the
liberties and welfare of the people. Congress should confront the critical issue of
how equality in the-United States derives its meanilig as well as its limits from'the
larger system of democratic values to which it belongs. A fact-anchored inquiry of
the sort being proposed here could explore whether mandatory busing th bring
about school integration has in fact served the country well, with the kind of
participation and exposure to public view that will keep the American people
informed and involved ever step of the way.

[From the Washington Post, Aug. 2, 1969]

INTEGRATION OF TEACHERS IS AIM OF U.S. DRrE FOR EQUAL SCHOOLING

- (By Eric Wentworth)

The scope of this task is already being demonstrated as the federal government
turns its civil-rights artillery increasingly toward urban school systems outside the
Deep South. In case after case, one of the Government's key targets is the segrega-
tion of teachers-too many black teachers in black schools, too many white teachers
in white schools.

Not only is this a noxious color scheme, the government contends, but to some
extent at least the mostly-black faculties tend to nave teachers with less impressive
academic credentials-and vice-versa.

However, when it comes to schemes for enforcing a better balance of black and
white teachers in these schools, the obstacles are immense. A lot of teachers simply
don't want to comply.Desegregating the pupils is one thing-after all, the law requires them to sta in

school. But there's no law requirifg a teacher to teach, especially to teach & a
particular school system he thinks is trying to push him around.

For example, aftr Indianapolis ordered mandatory transfers for 204 teachers last
September to meet the demands of a desegregation order, it discovered that 55 of
them had resigned by the end of the year.
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More recently, when Memphis sought to transfer nearly 400 teachers to comply
with a federal court order, the teachers threatened at one point to go to court
themselves.

The highest hurdles to forced teacher desegregation have been erected where the
ever-heftier teachers' trade union movement has taken hold. One of the basic
protections espoused by the American Federation of Teachers and sought by its
affiliates in contracts with school boards is the right to voluntary transfers.

"Forced transfers have been tried in a number of instances," the AFT asserted
recently, "and they have brought about increased teacher turnover and a general
increase in the teacher shortage."

Transfer rights are a key issue in Chicago, where the Justice Department has
threatened court action unless the Windy City's school board takes quick steps to
break up its "segregated pattern of faculty assignments." *

The Chicago Board, hoping to promote voluntary transfers, has asked Washington
among other things for money to-offer $1,000 bonuses to teachers willing to work in
ghetto schools. It has also proposed lowering its ceiling on the number of fully-
certified teachers in each school to spread those less qualified more evenly through
the system.

But federal officials doubt they have authority at present to fund ghetto "combat
pay"-which teachers unions eye askance in any event. And to lower the ceiling
would require rewriting the Chicago board-union contract.

Atop these other obstacles, systemwide desegregation faces still another, relative-
ly new challenge-the mounting clamor for decentralized, neighborhood control
from parents fed up with fighting officialdom downtown. And here especially, if
there are white parents who want white teachers there are also black parents today
who want black teachers.

Judge Wright, while noting two years ago "a significant if not startling" correla-
tion between the races of pupils and their teachers in D.C. schools, stopped short at
the time of ordering mandatory faculty shifts.

Mandatory transfers would almost certainly bring a new confrontation between
the school board and the Washington Teachers Union. Such a development could
only add to the confusion, inner conflict and consequent low morale of a school
system that already provides ample proof that the nation's capital is hardly the
nation's showplace.
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I
Y should have the right "to
attend any school of their choice"

Intervew With
Demls L Cuddy
Hiry Inr or,
University of North Carolnh
At Chapel HI

Q Mr. Cudy, why do you feel school buhe g for mel d@ee-
r -on dioud be Wopd?

A Because forced busing, a a permanent solution to the
pblem of bow to integrate society, Is discriminatory
against blacks. For example, to achieve integration in a city
that ia 70 percent white and 30 percent black requires the
busing of 70 percent of those of the minority rac but only
30 percent of the white student.

In addition, it becomes more difficult for the minority
students who are bused to parteipate in eitracurricular
activities before and after schooL And their usually poor
parents are deterred from attending parent-teacher meet.
inp or their son's or daughter's athletic or cultural events
in schools on the other side of town.

Luy, there's the loss of the neighborhood-school identi-
fication, which results in a los of respect and responsibility
for the school's condition and leads to Increased vandalism
by those of both races.

Q Propoemt of busn say It hm lsnewd i lNo
Woddn't there be a daner Mht M d mgtM be reversed?

A No. The question assumes that forced busing is the
only mean of maintaining an integrated society, but that's
not true. It is doubtful that those blacks living or working in
predominantly white neighborhoods would move to pre-
dominantly black neighborhoods simply because forced
busing was terminatiid.

We should continue to have an integrated society and
maintain the right of blacks to attend any school of their
choice, to go t9 any public establishment they please and to
live wherever they desire.

So, if a certain percentage of black parents do not want
the government telling them that they must send their
children to schools outside of their neighborhood, the Sp-
eminent should not be able to overrule the parents.

Q Hlow would you enfs th right of blaom to -ad
eahools of their holoet

A It should be made legally incumbent on every school
system to provide equal educational opportunities in all
schools. Then relatively few students would choose to leave
their own neighborhood schools.

C Job opportunities for mhnlMe havoMm reed aMo buso
big for ItfeusMn beg. Cant tie be attuMsd at le h port
to mett Peloton eabloem ramoo

A Well, forced busing Is not the only way blacks can
obtain a quality education. As one who attended an L=-
grated school in the South before the Supreme Court's
1954 Brown decision, I can attest to that.

Marv Collins, a Cicago teacher, and the All Saints

Si
NO--"Bulng has been a very usewl tool In

wrongs

Intev Wf
W m L Taylor

Dhct*r, Center for Nationa
Policy, Review, Catholk
University of America
School of Law

O '. "rylW, why do you favor the coadnusteon o umoo

A F rst of all, it Is a matter of the Constitution and the
laws of this country. The Supreme Court has fund that
busing is an Indispensable tool in some communities to
eliminate the wrong that has been done to minority stu-
dents through enforced segregation.

Secondly, despit. all the furor over it, busing has been a -
very useful educational tool, as well as a legal tool in cor-
recting wrongs. Researclers tend to agree that when you
establish classrooms in which advantaged children are in
the nuOrity, there Is a favorable educational environment
for all oildren. Busing makes this possible.

Q How do you wwner tme oetoo tMit patnt of based
afledrn we ueM to p-rtlalpa n hme -11M1e a dst--t
school eW bued students oenot ernao e in etrsoue

A Those claims re not generally true. After the Char-
lotte-Mecklenburg, N.C., busing plan was put into effect,
for example, 10,000 parent volunteers came into the
schools-far more than before. Black parents in other com-
munities have told me that while the black school was
closer, they actually felt more involved, more able to have
an influence on the education of their children in the
integrated schools. It Is physically inconvenient in some
cases, but that is not the only factor.

Q Whet about Ioldent of reoal stife?
A When desegregation begins, sometimes there is con.

flict. But when you look at these communities a few years
later, you often find there has been a large degree of
acceptance.

Q aven't bloom who ayed In nighood schools don
se weE soedmIOsly m Moes who were bused?

A There is a good deal of evidence to the contrary. One
researcher who is hostile to desegregation examined a vol-
untary program in Boston some years ago. He found that'
black children who went from the central city to suburban
schols were getting into better colleges and doing better
than black children who went to city schools.

In Lousville, Ky., despite substantial conflict ass result of
busing, black students have made significant gains in
achievement.- And white students' education has not suf-
fered in any way.

Th desegregation process is giving people the chance to
partidpte fully in this country, to realize their own poten-
tiaL And that, I think, is what it's really all about.

Q Aren't som in-cfty ehoole teono more bleak en
some suhbrbn mWh-1ts mw hee*i while, itspHt b~si
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Inrvw Wth Mr. Cuddy ("*oo

School in Harlem, among other, have shown that economi-
cally deprived minority students can score higher than the
national average on tests.

As for job opportunities for blacks, those who strive for
educational excellence will be able to obtain employment
in almost any major American industry today and have
tremendous'opportunitim for advancement This is not be-
cause American industry has suddenly felt a magnanimous
attitude toward minorities, but because executives realize
that it is in their own economic self-interest to hire the most
qualified person, regardless of race.

Q Another eason busing Is said to be effectv e Is that It Is
not - butween sapesey adnoN lsts d city and subur.
ban saitol dls tIn. Why shouldn't this be ble

A In countywide school systems ,.such busing is already
occurring, and I have nothing against the city school system

Spending to include the county. My only questions are:
t about those black parents who feel their children can

be guaranteed an equal educational opportunity in their
own neighborhood school?. Why would they want their
children bused across town every day just to attend a school
with a certain percentage of white children?

O Unos momt lck spokemen dnay nsist on school
buying, wouldn't an end to busing deepe racil wmmoelte
between bsoloo ad whiles?

A No, because the 6riglnal purpose of mandated busing
was to guarantee equal educational opportunity for all chil-
dren, regardless of race. Thus, turmoil will only result if
blacks are denied equal opportunity.

And may I suggest that whenever black leaders have
appealed to the innate sense of justice and fairness in most
white Americans, black Americans have had far greater
sucas in achieving their goals than when they have ap-
pealed for something on the basis of race alone, which
usually results eventually in a reactionary white backlash.
unfortunately.

Q Now would you stop busing-by -- ndnient tothe Conet-
tuion, Ill isiv ation by Congress or some other mens?

A If it can be shown that equal educational opportunity
exists for every child within a school system, then the courts
will have no grounds for ordering continued forced busing
of blacks and whites against their wilL
"C is there any ri' In volumty pm grans such a that pro-

poem by the gomvmn for S Louish. wi would" o~ele-
tuiton peymntto those who icip t inbusgprogm

A Yes. Voluntary or incentive or options approaches are
the best vehicles for achieving integration. Furthermore,
l ou might try magnet schools-where those desiring col-
ege-preparatory instruction go to particular schools, those
interested in technical
education go to other The mandatory busing of shlcl
schools, and those in the effee in nnny pses, is coming
arts to still other schools.

But if we are not will-
ing to try the incentive

or voluntary approaches,
then we must ask wheth-
er society would next
adopt other unacceptable
authoritarian programs.
I definitely recommend
the nonauthoritarian ap-
proach to integration as
long as all students are
guaranteed an equal op-
portunity to receive a
quality education; 0

is
I,

intwvlw With Mr. Thylor (conthi

A The most successful programs involve a metropolitan
area or county. That is true in many parts of the South,
including all Florida counties, the city of Charlotte and
Mecklenburg County, the city of Nashville and Davidson
County, and Louisville. In these places, desegregation has
not led to white flight.

As to Northern cities, the move toward suburbanization
has been going on for 40 or 50 years. But if you look at two
cities, one in which desegregation has occurred and one in
which it has not occurred, five years after the desegregation
order you're likely to see the same patterns of migration.

So if we're concerned about racial apartheid in our metro-
litan areas, the answer is not to limit school desegregation

ut to do something about the basic conditions that give rise
to apartheid.

Q Should the couts te more-res stepM, suh as requr-
i bus n betweenn suburban ind ey school dIstrit?

A Well, if you prove there has been widespread deliber.
ate segregation, you will get that kind of a remedy. The
Supreme Court has ruled that not only must it be proved
that segregation occurred, but also that it affected the
whole metropolitan area. That's been proved in Wilming-
ton, DeL, and Indianapolis. It has not been proved to the
Court's satisfaction in a couple of other cases, principally
Detroit and Atlanta.

( In view of antibuef senmsnt In Congrses and Preeident
Regoan's opposite to bueng Is th erey any Uksllhood of
ssngthng butinglaws?

A Frankly, I don't think there is much prospect of a legis.
lative remedy right now. Indeed, there are initiatives to try
to cut back, through the use of legislation or constitutional
amendments, the remedies that the courts have afforded.

The time of greatest progress in this country was when the
courts, Congress and the executive branch all worked to-
gether in the 1960s, and recognized that this Isn't Just a polit-
ical popularity contest. These issues are crucial to the future
of our country.

Q Now practia Is the Justc Depatments proposal for St
Louio, whlch would give oloeg-ultion payments to tee who
vountee to be busd out of their neighborhoods?

A Generally speaking, voluntary measures are certainly
to be welcomed. The Justice Depatment plan draws on a
Wisconsin statute that provides reimbursement both to
school districts that send students, and school districts that
receive students. That has had modest success in Wisconsin.
In St. Louis, the added wrinlde is the tuition payments to stu-
dents. There are all kinds of questions of equity that can be
raised. What about students who are not college bound? I
don't think anyone expects that it will deal with the basc

condition of segregation
U5n to pomot delegation, in that exists in that metro-
te fresh atH-kIn Congress. politan area.

There are a number of
voluntary efforts that
have proved very useful.;
In Boston, there is a pro-
gram under which some
3,000 minority students of
all incomes have enrolled
in suburban' schools.
There are counterparts in
Connecticut, Rochester,
N.Y., and other places. But
these. programs are not
table in the sense that

te students don't en-
roll in minority schools. 0
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Real Estate Values, School Quality,
and the Pattern of Urban

Development in Charlotte,
-----North Carolina

G. Donald Jud
James M. Watts

This study presents estimates of a model that includes the
racial composition and academic quality of public schools
among the determinants of housing prices. Results suggest that
academic quality is a more imporant factor in the determina-
tion of housing values than the racial ratio of pupils in area
schools. Drawing on estimates of the model, a school prefer-
ence index (SPI) is developed. The SPI is found to be positively
correlated to the level of the academic achievement and nega-
tively related to the level of nonwhite school enrollment. The
SPI also is shown to be positively correlated to the level of
new residential construction.

More than two decades ago, Charles Tiebout (1956) suggested that
residential location decisions are based on preferences for local pub-
lic goods, including schools. Yet, despite the insights provided by
Tiebout's hypothesis, the relationship of public schools to the geo-
graphic movement of household and interarea differences in the
demand for housing remains incompletely specified, with much of
the work that has been done so far focused almost exclusively on the
effect of school integration (see Clotfelter 1975b).

The genesis of the debate over the effect of racial desegregation on
the level of white enrollment and, white flight is the report by James
Coleman et al. (1975). The Coleman study concludes that desegre-

The authors are, respectively, Professor of Economics at the University of North Carolina-
Greensboro and Senior Operations Research Analyst, CIBA-GIEGY Corporation. They wish
to express their appreciation for the research support provided by the North Carolina Real
Estate Research Center. The authors are indebted also to Wayne Church, Betsy Haley, and
John Smith of the Charlotte-Mecklenburg Public Schools for their help in obtaining and
interpreting school data. Barry Hirsch and an anonymous referee provided valuable com-
ments and suggestions for improvement. [Manuscript received March-12, 1980; revision
accepted for publication April 30, 1980.1
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gation has been a significant cause of declining white enrollments,
especially in larger cities. Coleman's work has received a great deal
of criticism charging that the methodology employed overstates the
effect of desegregation on white enrollment decline.' Although the
issue is by no means resolved, Charles Clotfelter's (1979) recent
research using Coleman's original data has reported new estimates
of Coleman's enrollment model that appear to support the original
study, while taking account of most of the methodological criticisms
raised by Coleman's detractors.

Clotfelter's (1975a) earlier work on the determinants of real estate
values during the 1960s in Atlanta offers additional support for the
Coleman thesis. In his Atlanta study, Clotfelter used data on aggre-
gate housing values gathered from 59 census tracts in the Atlanta
standard metropolitan statistical area (SMSA). He found that changes
in housing values were negatively related to increases in the percent-
age of black students in neighborhood public high schools. Because
the supply of housing is relatively inelastic in the short run, Clot-
felter ascribed differences in housing prices among census tracts to
differences in housing demand. His research indicated that desegrega-
tion of area schools has a negative effect on the demand for housing.

In this paper, we present a model that explicitly includes the racial
composition and academic quality of public schools as determinants
of the price of housing. Our results suggest that academic quality is a
much more important factor in the determination of housing values
than the racial ratio of pupils in area schools. We find that when
school quality is included along with percent nonwhite as a determi-
nant of housing prices, the racial composition variable is statistically
insignificant. Accordingly, our results suggest that (1) housing de-
mand is more strongly influenced by the academic quality of public
schools than by the level of racial integration, and (2) other studies
that did not hold constant academic quality most likely have over-
estimated the negative effect of school desegregation on area housing
demand.

Drawing on our model of neighborhood housing values, we de-
velop an index of school preference. The construction of the school
preference index (SPI) follows the work of Sumka (1977). The SPI
is shown to be positively correlated to the level of the academic
achievement and negatively related to the level of nonwhite school
enrollment. Also, the SPI is shown to be positively correlated to the

1. See Clotfelter (1979) for a review and summary of the methodological criticisms of the
Coleman 1975 study.
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level of new residential construction in an area, suggesting that hous-
ing supply responds to the higher demands generated by preferences
for public schools.

THE PRICE OF HOUSING

Employing the traditional hedonic price approach (see, for exam-
ple, Freeman 1979; Kain and Quigley 1970; and Rosen 1974), we
postulate a model of neighborhood housing values in which the aver-
age price of neighborhood housing is determined by the attributes
of area homes, neighborhood amenities, distance from employment,
and the character of neighborhood schools. This model is presented
in equation (1):

1nPi = ao + a, A,. + a2Si + a31i + a4Bi + aDi + a6Ri + a1Qi + ei )

where Pi is the average sales price of homes sold in the ith neighbor-
hood; Ai is the average age of the homes sold; Si is the average size of
the homes sold; Ii is average family income; Bi is the percent of black
families in the neighborhood; Di is a measure of the distance to
employment; Ri is the proportion of nonwhite students in neighbor-
hood public schools; Q i is a measure of the academic quality of
neighborhood schools; and ei is a random disturbance term. Ii-and
Bi, which reflect the socioeconomic and racial makeups of the neigh-
borhood, are used as proxy variables for the level of neighborhood
amenities other than public schools.

Because equation (1) is a semilog formulation of the housing value
function, the coefficients in the model (aI - a7 ) represent the aver-
age fractional change in the price of housing resulting from a one-
unit change in the associated housing attributes. 2

Differentiating equation (1) with respect to any particular housing
attribute yields the implicit market price of that attribute, that is,
the price that a homebuyer would pay in the market for a marginal
change in the attribute, for example, school quality. Rosen (1974)
has shown that implicit attribute prices derived from a hedonic price
equation are jointly determined by the underlying demand and sup-
ply relationships for each particular attribute. If the supply of an
attribute is relatively inelastic in the short run, then the implicit attri-
bute price can be viewed basically as demand determined. For public

2. The se.nilog formulation has been used extensively in estimating hedonic models of hous-
ing value. See, for example, Kain and Quigley (1970), Mieszkowski and Saper (1978), and
S-hafer (1979).
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school characteristics (like racial composition) that are determined
by administrative discretion, the assumption of a relatively inelastic
short-run supply is reasonable.

DATA

Data for this study were obtained from the City of Charlotte,
North Carolina for 1977. Charlotte is the principal city of Mecklen-
burg County; its population in 1970 was 241,000. A single consoli-
dated public school system serves all of Mecklenburg County. The
Charlotte schools have been under court-ordered desegregation be-
ginning with the 1970-1971 school year. Pupil assignment plans have
been reviewed and major alterations made about every three years
since 1971-1972. Major changes have been made in assignment plans
during 1971-1972, 1974-1975, and 1978-1979.

All pupil assignment plans in force since 1971-1972 have been of
the "feeder" type. Under a feeder system, students who are assigned
to a particular elementary school stay together as they move on to
junior high and high school. Like most large urban school systems,
the Charlotte system has experienced a decline in white enrollments,
amounting to about 1 percent per year since the 1969-1970 aca-
demic year.

Our basic unit of analysis was the elementary school pairing or
cluster. In 1977, there were 54 such pairings or clusterings of elemen-
tary schools serving homes within the City of Charlotte. The analysis
was restricted to the City of Charlotte in order to make the sam-
ple-relatively homogeneous with regard to property tax rates and the
availability of public services such as water and sewer.

Data on home sales were obtained from the 1.978 Master Appraisal
File maintained by the Tax Supervisor of Mecklenburg County,
North Carolina. Our sample was composed of every existing single-
family residential property that sold during 1977 within the City of
Charlotte that also sold at least once during 1972-1976. This sample
of repeat sales of existing homes was developed originally as part of a
study of recent trends in housing prices (see Jud and Watts 1979).
Our sample of 1,146 sales represented -about one-third of all exist-
ing homes sold in Charlotte during 1977. Analysis of sample means
revealed little difference between our sample and the mean price and
structure size of all existing homes sold during 1977.'

3. The mean values for price and structure size in the repeat sample were $32,863 and
1,423 square feet. The mean price and structure size of all existing homes sold during 1977
were $32,174 and 1,430 square feet.
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Data from this sample were aggregated to provide average totals
for sales price, size of structure, and age for 51 elementary districts
in the city. (The sample contained no sales from 3 of the city's
54 school pairings.) Information on the average income and racial
composition of the 51 school districts were obtained from census
sources. A table showing-sample means and standard deviations is
given in the Appendix.

Public school data were provided by the Charlotte-Mecklenburg
Public Schools. School quality was measured by average grade-level
performance on the North Carolina test of reading skills in third
grade. Because the pupil assignment plan involved a feeder-type sys-
tem, we believe that the quality of early schooling is a good proxy
for the expectations of homebuyers of the quality of more advanced
levels, because students grouped together in elementary school tend
to remain together in higher grades. Also, in higher grades, tracking
by ability level is more extensive so that mean performance scores
at the junior high and high school levels may be less meaningful as
measures of the quality of schooling available to individual students.

Reading achievement scores are a reasonable measure of the qual-
ity of local schools perceived, rightly or wrongly, by individual
homebuyers. Coleman et al. (1966)--argue that the school characteris-
tics that most strongly affect student performance are the 'family
background and achievement levels of classmates. Parents who accept
Coleman et al. can be expected to be attracted to residential neigh-
borhoods where schools have high achievement scores.

There is disagreement over how to measure school quality, and
over precisely what school inputs affect a school's quality. Clotfelter
(1975b) points out that previous researchers have tried to measure
quality using such variables as per-pupil expenditures, achievement
test scores, teacher-student ratios, teacher experience, and surveys of
public opinion. Coleman et al. (1966) adopt the rather pessimistic
view that the inputs to education have little effect on achievement
once account is taken of the socioeconomic status of students. Sum-
mers and Wolfe (1977) report evidence to the contrary. Their study
of student achievement in Philadelphia schools shows that at least
some school inputs have substantial effects on pupil performance:-We
are inclined to accept the conclusions of Summers and Wolfe, but we
avoid the question of precisely what inputs are important by focus-
ing on student achievement and by statistically accounting for the
racial and economic character of neighborhood residents.
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SCHOOL QUALITY AND HOUSING VALUES

Table 1 gives the coefficients estimated for equation (1) using
data from the 51 relevant elementary school pairings in Charlotte.
The dependent variables are the natural logarithms of average market
price (Pi) and market price per square foot of structure (Pi/Si). The
equations employing market price per square foot appear to yield
more theoretically consistent results for the age and distance var-
iables. A somewhat similar formulation of the dependent variable

TABLE 1. HOUSING

Structure
Age

Size

Neighborhood
Income

Race

Distance

School
Race

Quality

Intercept

X2 _

PRICE EQUATION (N = 51; t-value in parentheses).

Dependent Variable

(1.1)
In (./s.)

-0.004a
(-2.295)

0.011
(0.134)

0.014
(1.191)

0.001a
(1.838)

-0.007
(-0.397)

0.058
(0.344)
0.177 b

(3.168)
2.216 b

(6.147)

0.633

(1.2)
In (P./s,)

-0.005 b

(-2.691)

0.093
(1.111)

0.017
(1.303)
0.001

(1.530)

-0.014
(-0.741)

-0.173
(- 1.040)

2.896b

(9.110)

0.548

(1.3)
In (P)

0.000
(0.022)
0.751b

(10.663)

0.012
(1.094)

6.000
(0.261)

0.011
(0.737)

0.049
(0.332)
0.131b

(2.659)
8.489b

(26.815Y
0.951

(1.4)
In (P)

-0.001
(-0.464)

0.812 b

(11.408)

0.014
(1.214)

0.000
(0.119)

0.006
(0.371)

-0.121
(-0.853)

8.991 b

(33.140)

0.943

Note: Superscripts indicate significance of estimates (one-tailed test).
a. > .05.

b. > .01.
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has been used previously by Grether-and Mieszkowski (1974), Jud
(1980), and Sumka (1977).

The positive sign on the neighborhood race variable is consistent
with the work of Kain and Quigley (1975), whose research, based on
a study of the housing market in St. Louis, indicated that blacks tend
to pay more for similar housing than do whites. Kain and Quigley
attributed this result to the relative immobility of black households,
and to the fact that blacks tend to confine their housing search to
black neighborhoods. Evidence from Charlotte appears to provide
rather weak confirmation of this kind of racial stratification of area
housing markets.

In columns (1.1) and (1.3) in Table 1, the school quality variable
is positive and significant at the .01 level.4 The estimated coefficients
on the school quality variable indicate that a one-year increase in
average reading score is associated with a 13 to 17 percent increase in
neighborhood property values.

The racial composition of schools is not statistically significant
in any of the estimated regressions shown in Table 1. Indeed, when
school quality and racial mix appear in the same regressions, racial
mix has a positive sign, albeit statistically insignificant. When school
quality is not included in the regressions (columns 1.2 and 1.4), the
sign on racial composition is negative. This appears to suggest that
failure to account for school quality may lead to an overestimate of
the negative impact of school integration on property values. Our
results indicate that real estate values and housing demand in Char-
lotte are more strongly influenced by academic quality than by the.
racial ratios of neighborhood schools.

SCHOOL PREFERENCE INDEX

Using our hedonic index of housing values, it is possible to con-
struct a school preference index (SPI). Such an index might find

4. Using the linear formulation of the hedonic model the following results were obtained
(control variables not shown; t values given in parentheses):

Dependent School
Variable Quality Rgce R 2

Pi 2,897.37 5,118.44 0.97
(2.16) (1.28)

PilSi 2.37 0.29 0.66
(2.70) (0.11)
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potential applications in any analysis of the rank ordering of public
preferences for area schools. Educational and urban policymakers,
for example, may want to analyze public preferences for urban
schools in order to reduce possible effects on the pattern of urban
growth stemming from preferences for particular schools. The index
might also be used as a dependent variable in an analysis of the com-
ponents of housing demand. Such an analysis might be able to esti-
mate the income and price elasticities associated with the educational
service component of housing demand.

Our approach to the construction of the SPI follows that of
-Surnka {-9-77). The method of computation is derived from equa-
tion (1):

(SPI)i = lnPi - ao - a, Ai -_a2 Si - a31i - a4 Bi - a, Di (2)

where the variables are as defined above, and where the values of the
coefficients are those shown in Table 1.

For the construction of the SPI, we employed the estimated coef-
ficents shown in column (1.1) of Table 1. This equation used the
natural logarithm of market price per square foot, in (PifSi), as the
dependent variable.
- The SPI is a continuous measure that is orthogonal to the struc-
ture and neighborhood variables used in equation (1). Table 2 shows
the simple correlation coefficients between the SPI and school qual-
ity, school racial composition, and the percent of new homes built
in each school zone since 1970. All coefficients are significant at the
.01 level. The index is positively correlated with school quality and
negatively associated with the proportion of nonwhite students; but
the correlation with school quality is much higher than with racial
composition.

The SPI is positively correlated with new construction activity.
This positive association suggests that housing suppliers tend to re-
spond to the higher demand that is generated by preferences for par-
ticular public schools. Where public school quality is high, housing
prices are bid up and housing supply in the area tends to increase.

TABLE 2. SIMPLE CORRELATIONS.

School School Racial Percent of Homes

Quality Mix Constructed since 1970

SPI 0.996 - -0.457 0.394
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Accordingly, decisions affecting the quality and racial composition
of public schools affect the course of urban development as new
housing construction and population gravitate toward areas where
school quality is high.

SUMMARY

Our study of housing values in Charlotte strongly suggests that the
price of residential real estate is significantly influenced by the aca-
demic quality of public schools. We did not find the racial ratio of
pupils in public schools to be a statistically significant determinant of
housing values in any of the regression equations that we estimated.
However, our regression results did indicate that failure to hold con-
stant variations in school quality seems to lead to an overstatement
of the negative effect of school desegregation. When school quality
was not included among the determinants of real estate value, the
negative impact of school racial composition appeared much larger.
We interpret these results as suggesting that homebuyers are more
strongly influenced by academic-quality than by the fraction of non-
white students in the school.

Our study indicates also that homebuyer preferences for public
schools tend to affect the pattern of new construction and thus the
direction of urban development. Quite clearly, our conclusions in
this area are tentative. If school preferences bid up housing values in
an area, then, presumably, the higher prices will dampen the incen-
tive of some- homebuyers to move into the area. At the same time,
higher prices will positively affect the volume of new construction,
bringing an expanded housing supply on the market in response to
the higher demand. At this point, we cannot predict with certainty
how housing demand and intrametropolitan mobility decisions re-
spond to higher housing prices, nor can we gauge the speed and mag-
nitude of the supply response. Certainly, some very interesting and
challenging research remains to be donein this area.
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APPENDIX

MEANS AND STANDARD DEVIATION OF VARIABLES (N = 51).

Standard
Variables Mean Devia tion

Dependent Variable
Price $32,863.46 13,808.27
Price/Size 18.46 2.65

Structure
Age 19.86 12.75
Size (in thousands) 1,422.88 414.66

Neighborhood
Income (in thousands) 11,812.49 2,949.10
Race (% black) 11.53 - 24.97

Distance 12.11 1.20

School
Race (fraction nonwhite) 0.36 0.12
Quality 3.59 0.43

Percent of new homes
constructed since 1970- 5.92 7.72
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SCHOOL DESEGREGATION:
A CHALLENGE TO AMERICAN SOCIAL SCIENCE?

By Ralph Scott

In the 1954 Brown decision of the U.S. Supreme Court,
"separate but equal" school facilities were inherently unequal
and Southern states were ordered to desegregate "with all de-
liberate speed." One result was to bring about the racial
integration of Southern schools which increasingly came to
serve minority and poor children inasmuch as thousands of
middle class whites fled to private schools. With the passage
of the 1964 Civil Rights Act, civil rights were no longer seen
as a Southern issue: but it was discovered that many Northern
Negro students attended segregated schools. Government
officials, often acting without clear court sanctions, con-
sequently sought to racially balance - or desegregate -
Northern schools. Unlike the South, where blacks and whites
were more likely to reside within the same geographical areas,
racial balance within Northern schools often required trans-
porting students away from their neighborhood attendance
centers. This further exacerbated a problem which in the South
had already become one of the most divisive and expensive of
educational endeavors - forced busing.

From the outset, the Courts and American social scientists
assumed that busing would produce-psitive benefits in the
form of improved minority academic achievements and en-
hanced racial harmony. In retrospect it seems naive to have
assumed that black students would become now intelligent
and advance more quickly simply as a result of being seated
next to white youngsters. This myth, however, was sustained
for many years, largely because, any academician who
challenged the presumed benefits of forced busing was seen
to be defying conventional and even moralized truths. (1), (2)

It is difficult to overestimate the significance of busing on
American education: Presidents Johnson, Nixon, -Ford and
Carter have all described the practice as the single most signifi-
cant and divisive of educational issues. Recent longitudinal
studies have revealed, much to the surprise of those who shape
policies, that busing does not promote inter-ethnic respect and
that it fails to promote students' learning. (3), (4) In addition,
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surveys have demonstrated that the majority of Black, Hispanic,
Indian and White parents reject mandated desegregation and
want their children to attend the geographically most con-
venient schools.

The high cost of busing extends beyond social and educa-
tional implications. In a very real sense, mandated desegregation
and other social measures have .made international impacts.
Of these, not the least noteworthy has been the fueling of
inflation. To at least some degree, the purchasing power of
money is eroded when excessive dollars chase (too few) goods.
Busing does not add to the Nation's supply of goods. One
illustration of inflationary effects: in April of 1978, President
Carter sought to soak tip excess American dollars by arranging
for the Treasury to sell 300,000 ounces of gold at each of six
month auctions. (5) At $220 per ounce,.this measure brought
in $396 million in paper money. But, by the early 1970s and
before the energy crunch, direct annual Federal busing costs
were estimated at $1.5 billion. This is practically four times
the presumed savings effected by Carter's widely heralde-d,
anti-inflationary, gold sales.

Forced desegregation continues to be widely implemented
despite any evidence of value but, after a period which
witnessed its uncritical acceptance, a surprisingly few scholars
have managed to swing the door open for what has sometimes
become acrimonious debate. One area of dispute involves
examining whether or not substantial numbers of whites leave
a school district which has been forcibly -desegregated: the
"white flight" issue. Authorities on both sides of the contro-
versy agree that the question is significant because "racial
balancing" cannot be sustained if large numbers of whites
leave an "integrated" school system.

James Coleman, senior author of the Coleman Report, was
one of the first nationally respected social scientists to publicly
argue that busing contributes to white flight, resegregates minori-
ties and the poor within the public schools, and hence is coun-
terproductive. (6) Christine Rossell responded to Coleman by
branding his contention a "fraud" and asserted that, in alleging
a link between busing and white flight, he "has pulled off one
of the greatest deceptions of public policy research" and "is
guilty of statistical sleight of hand." (7) In an effort to counter
Coleman's claims, RosscU examined student enrollment trends
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in 86 Northern school districts; she concluded that there was
little if any evidence of white exodus.

But not all social scientists were muzzled by Rossell's heavy-
handed rhetoric. Diane Ravitch illustrated problems in Rossell's
statistical methodology by providing a theoretical example
wherein a school district of 250,000 (200,000 whites or 80%
of the total and 50,000 blacks or 20% of the total) lost 40,000
white pupils in a single year. (8) According to Rossell, the
remaining 160,000 whites would comprise 76.2% of the student
body and a loss of 3.8% white would presumably have been sus-
tained. But Ravitch notes that the hypothetical district would
-have actually lost 20% (40,000) of its original white pupils.
Ravitch concluded by recommending the assessment of enroll-
ment shifts both in percentages and in absolute numbers of
students.

There is still another educational and statistical conside-
ration: within Ravitch's theoretical school district it can be
assumed that the 20% white student body loss represents a dis-
proportionate number of more affluent families. Put another
way, in this age of inflation and job uncertainties not many
families can afford to pick up and move. It seems likely that
those whites who remain would be disproportionately more
financially limited than those who left. If so, and as Coleman
has contended, the public schools would then increasingly
serve the minority and the poor. Busing would have created a
fresh problem: the Carter administration is as concerned about
socioeconomic segregation as racial separation. (9) Conse-
quently, forced busing for "racial balancing" may contribute
to a future need for "socioeconomic balancing."

Leading pro-desegregation authorities, largely individuals
whose research was and 'is -generously funded by government
agencies and foundations, soon rallied behind Rossell. 9regg
Jackson of the United States Commission on Civil Rights
issued several papers criticizing Coleman's findings, praising
those of Rossell. Additional support came from such busing
stalwarts as Robert Green, Thomas Pettigrew and Gary Orfield.
The latter's endorsement was particularly significant because
of his-influence in academic and governmental circles. It was
Orfield who edited papers of the August 1975 "Symposium
on School Desegregation and White Flight" which featured
a preponderance of pro-busing academicians. Scholars interest-
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ed in securing grants or consultantships should surely have
noted the implications with respect to their own professional
advancement: the symposium was funded by the National
Institute of Education, co-sponsored by the Catholie University
Center for National Policy Review and the Notre Dame Center
for Civil Rights, and hosted by the prestigious Brookings
Institution. Boosted by kingpins of the academic and fund-
granting establishments, Rossell's findings were quickly dissemi-
nated. School board members from a number of cities called
the writer asking if, as Rossell asserts, busing does not signifi-
cantly contribute to white flight since this finding would
influence policy decisions in their districts.

Rossell has recently reaffirmed the major conclusions of her
survey but has also acknowledged some white flight which, she
maintains, is checked shortly after the year of implementation.
Less than normal white enrollment losses are observed, she in-
sists, in the post-implementation years so that after four years
the net effect on white enrollment is nonnegative for most
school districts. (10)

Without extensive funding it was impossible to thoroughly
examine data from all 86 cities in Rossell's study. But an in-
depth examination within a single district was feasible. The
researcher lived near Waterloo and that city was therefore
selected for an in-depth assessment which provides an esti-
mate as to the accuracy of Rossell's conclusions. For several
reasons, Waterloo's desegregation should not have produced
the extent of iexodus which has been reported in many cities:
1) initial busing plans were formulated voluntarily by the lo-
cal school board, with some pressure from the Iowa State
Department of Public Instruction (DPI) 2) Coleman's findings
indicated that desegregation has the most pronounced effect
on white enrollments in large school districts with a fairly
high proportion of minorities; the year prior to announcement
of the major plan the district enrolled only 19,610 students
and of these only 2,419 were black and 3) the scope of the
desegregation program was small.

At the request of the Waterloo Neighborhood School Asso-
ciation (NSA), the experimenter provided court testimony
in 1973 concerning the probable effects of the proposed local
busing plan. Since then he has gathered evidence of white
flight, and noted the sense of taboo that pervades the question.
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Realtors talk, in private but not in public, of being unable to
sell Waterloo homes to incoming residents who prefer neighbor-
hood schools. School principals have told the experimenter
that parents often decide not to buy a home in Waterloo
because they cannot be given long-term assurance where their
children will attend school. A black parent calls to say his chil-
dren are "being destroyed" by busing. On the golf course of
a Waterloo suburb, a white parent casually states that he left
Waterloo not to avoid integration, but to escape busing; simi-
lar comments surface spontaneously at a social gathering in
Hudson and in a Janesville meat market.

The feasibility of assessing possible white flight in Waterloo
was enhanced when DPI released a report on student enrollment
trends from 1970-76 in 20 Iowa cities with populations exceed-
ing 10,000. (11) During that period, only the Waterloo school
district, which has the highest proportion of minority students
in Iowa, launched a major desegregation program. Thus the
writer was able to compare student trends in major state school
districts in such a way as to exert statistical control on such
non-desegregatory influences as birth rates, suburban trends,
industrial growth, job layoffs and factory closings. To gain an
improved understanding of pre-1971 enrollment profiles, the

-writer also obtained 1966-69 enrollment figures from DPI.

Rossell's Findings and Conclusions: Some Observations
Rossell's figures on percentages of whites enrolled in Water-

loo are summarized on Table 1 and appear to support her con-
clusion that there has been little or no white flight; the per-
centages of whites in the student body are relatively stable
during the years she designates as pre (1968-69; 1969-70) and
post (1970-71; 1971-72) major plan years.

Table 1
Waterloo School District Enrollment Trends

(as cited by Rossell)

1968 1969 1970 1971 1972

Percentage whites enrolled 87.8 87.2 86.8 86.2 85.8

Change in percentage white -.6 -.4 -.6 -.4
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Actually, local school officials state that there is little actual
fact in Rossell's figures as they are cited in Table 1. Thus Ros-
sell contends that 1971 wa:- the major plan date and that 1.91%
(or 343) of the students were then reassigned. It is true that the
"plan" was announced in 1971 but Laurence Garlock, who
heads transportation programs for Waterloo, states that there
was no 1971 busing for racial balance. Largely to promote dese-
gregation, Waterloo added a third high school (Central) in 1972.
This required some limited busing, which was done under the
guise of "redistricting" the high schools. In 1979, school board
members were predicting that Central and other schools would
have to be closed because of steadily declining enrollments.
Waterloo busing did not really begin until the fall of 1973
when 709 students, about half of them black, were reassigned.

Table 2 summarizes absolute numbers of white and black
students enrolled from 1966-78 in Waterloo, change in abso-
lute numbers of white students by one year intervals, percent-
age of whites in the student body, percentage changes in white
student body compared to total student body, and percentage
change in white student body. Rossell's analysis utilized only
categories 5 and 6 (percentage whites in student body, per-
centage change in white student body.)

Table 2 shows that in 1971 16,564 white and 2,566 black
students enrolled in the Waterloo schools.' This represented
a loss of 627 whites and a gain of 147 blacks over the prior
year; whites constituted 86.5% of the student body and the
percentage white of the student body declined 1.1%. However,
the absolute number of whites enrolled in 1971 declined 627 or
3.65%. This table also shows that by the fall of 1978, only
12,133 whites remained; since 1970 the white student popula-
tion had declined 29.4%.

A review of Tables 1 and 2 reveals important discrepencies
between Rossell's figures and those which this researcher se-
cured from state and local school officials. Thus Rossell reports
no difference in white decline between what she considers the
two pre- and two post-major plan years (.6 and .4 vs .6 and
.4). But the percentage loss - and here we employ her doubt-
ful index - during 1971 and 1972 was actually more than
double that of 1969 and 1970 (.5% and .1% vs .1.1% and
.3%). More importantly, the absolute -number-of white stu-
dent change in the two pre-plan years was 298 (168 and 130)



Table 2

Waterloo School District Enrollment Trends*

1

1. Number of white 17
students enrolled

2. Number of black 2
students enrolled

3. Total student enroll- 19
meant

4. Absolute number,
white student change

5. Percent of whites in i
student body

6. Percentage change -

white student body

7. Percentage change, -

white with white in
prior year enrollment

966 1967

,369 16,918

,182 2,225

1,551 19,143

- (451)

8.8 88.3

- (.5)

(2.60)

1968

17,489

2,322

19,811

571

88.2

(.1)

3.38

1969

17,321

2,408

19,729

(168)

87.7

(.5)

(.96)

1970

17,191

2,419

19,610

(130)

87.6

(.1)

(.75)

1971

16,564

2,566

19,130

(627)

86.5

(1.1)

(3.65)

* Source: Waterloo Community School personnel office.

CA

0

0
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1972

15,913

2,534

18,447

(651)

86.2

(.3)

(3.93)

1973

14,798

2,576

17,374

(1115)

85.1

(1.1)

(7.01)

1974

14,162

2,545

16,707

(636)

84.7

(.4)

(4.30)

1975

13,760

2,561,

16,321

(402)

84.3

(A)

(2.84)

1976

13,419

2,552

15,971

(341)

84.0

(.3)

(2.48)

1977

12,810

2,585

15,395

(609)

83.2

(.8)

(4.54)

1978

12,133

2,381

14,514

(677)

83.6

.4

(5.28)
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whereas comparable post-plan figures were 1,276 or more
than four times greater: (627 and 651). *

Economic Assessment

It is known that white outmigration from the cities has
been going on for some time and the complexity of white
flight is such that Coleman (12) and Clotfelter (13) advise
the use of econometric assessment data such as that which
appears on Table 3. Here, percentages are cited concerning
absolute student numbers in the 20 Iowa school systems
and their nearby districts from 1966 through 1976. This metho-
dology retains the validity provided through utilization of
absolute student numbers but admits a methodological weak-
ness inasmuch as absolute numbers of students vary by dis-
trict; a loss of relatively few students may yield a deceptively
large percentage shift. In examining this table it should be
noted that 1) only the Des Moines and Waterloo districts
serve significant numbers of minority students and 2) the
DPI report included Cedar Falls both as an independent district
and as a suburb of Waterloo but provided separate figures
for both school districts.

Table 3 shows that Waterloo's total student enrollment
increased 3.07% from 1966 to 1969' This growth rate sur-
passed that of six cities (Council Bluffs, Des Moines, Keokuk,
Mason City, Newton and Ottumwa). In fact, the district's
growth during this period would have been somewhat higher
were it not for a 1968-initiated voluntary busing plan whereby
approximately 100 minority youth began attending the nearby
university laboratory school. These figures indicate that prior
to the 1970s Waterloo's racially integrated schools were main-
taining -steady enrollments. Despite some de facto racial im-
balance there was no sign of significant white exodus.

It is also noted that Waterloo's total enrollment declined
18.8% from 1970-76 while student numbers in adjacent school
districts gained slightly (.2%). During this period the percen-
tage of student decline was exceeded by only two districts,
Mason City and Ottumwa. Significantly, both cities are within
geographic regions which experienced more widespread adverse
econometric developments than Waterloo as witnessed by
1) percentage changes of 14.4% and 14.0% within the regional



Enrollment Trends by

Column I/
Percentile enrollment

change in school
districts from

196649

Ames
Burlington
Cedar Falls*
Cedar Rapids
Clinton
Council Bluffs
Davenport
Des Moines
Dubuque
Fort Dodge
Fort Madison**
Iowa City
Keokuk'**
Marshalltown
Mason City
Muscatine
Newton
Ottumwa
Sioux City
Waterloo (all students)
Average of all 20 schools

+11.A3
+ 4.78
+10.55
+ 7.39
+ 8.08
+ 2.83
+ 7.90
+ 1.86
+ 33.98
+ 3.11
+ 7.05
+17.02
+ 2.08
+ 7.32
+ 2.85

,+ 9.54
+ 0.50
-1.26
+ 5.04
+ 3.07
+ 7.26

I

Column 2

Percent enrollment
change in school

districts
1970-76

- 6.6
-11.0
- 8.9
-9.4
-15.0
-16.2
- 3.3
-14.1
+ 12.7
-17.3
-11.1
- 6.2
-16.7
- 4.3
-19.1
- 0.6
-13.0
-19.1
-11.7
-18.8
-10.5

Column 3

Percent enrollment change
adjacent district and
one district away

1970-76

- 4.1
- 6-9
+ 0.2
- 4.0
+ 7.5
- 0.5
+ 3.9
+ 6.8
+ 1.5
-16.1
- 6.9
- 7.2
- 6.9
-11.8
-11.3
- 4.5
- 3.8
-10.5
- 9.7
+ 0.2
- 4.2

Column 4 Column 5

Percent Change in
geographic area

Difference, percent (includes private
enrollment in key cities schools and key

and nearby districts cities)
1970-76 1970-76

- 2.5
- 4.1
- 8.7
- 5.4
-22.5
-15.7
- 7.2
-20.9
+ 11.2
- 1.2
- 4.2
+ 1.0
- 9.8
+ 7.5
- 7.8
+ 3.9
- 9.2
- 8.6
- 2.0
-19.0
- 5.4

not given
- 9.7
-10.7
- 9.4
- 1.7
-19.4
- 0.9
- 4.8
- 5.9
-17.4
- 9.7
not given
- 9.7
-10.1
-14.4
- 3.2
-10.14
-14.0
-12.7
-10.7
- 9.7

*DPI and the Waterloo Community Schools employ slightly
alter any of the general findings

**Because of geographic proximity, grouped with Waterloo
***Becaue of geographic proximity, grouped with Burlington

different statistical methods in calculating student enrollment, which do not

I

Table 3

percentile:* 20 Iowa Cities with over 10,000 population
(in absolute student numbers)

=.*

/

0

0

z
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area and 2) percentage declines in adjacent school districts
of 11.3% and 10.5%. Moreover, since practically all Iowa
cities serve few minority students, it seems fair to assume that,
for comparative purposes, Waterloo's white student decline
would be the more appropriate figure to use and this boosts the
figure from 18.8% to 21.9%.

Column 4 of Table 3 shows that the difference in 1970-76-
enrollment percentages between Waterloo and nearby districts
was 19% which is the third largest percentage difference
among the 20 districts. Only two cities (Clinton and Des
Moines) reveal greater percentage differences and in both cities
this is largely linked to growth trends in adjacent areas. Further
investigation is required to fully comprehend this finding, but
local residents of the two cities offer possible explanations.
Clinton, a relatively small town, has many retired citizens;
even a small number of these could distort usual percentage
interpretations. An old river town with limited land suitable
for residential expansion, Clinton has attracted little new in-
dustry partly because it is bounded on one side by the Missis-
sippi River and along other boundaries by the suburbs of
Comanche and Lyons which may partially explain the 7.5%
enrollment gain in adjacent districts during a period when
statewide enrollment declines were being recorded. As for
Des Moines, expansion in state government has spurred employ-
ment but realtors report that newcomers prefer to settle in
suburbs. This may be related to long-rumored busing which
was eventually implemented in the fall of 1977.

Finally, Column 5 gives total enrollment change by region
and includes private schools. This table shows that the Waterloo
regional loss, which includes the city's student decline, was
10.7% which is only one percentage point higher than the-
average decline (9.7%) of the 20 regions. Only five of the areas
showed significantly less student declines than Waterloo:
Clinton, Davenport, Des Moines, Dubuque, and Muscatine.
Summing up, econometric indices as compiled on Table 3
do not provide an explanation for the sharp declines in
Waterloo's white student population. Indeed, the 1970-76
period witnessed expanded local employment as the region's
major employer, the John Deere Company, increased hiring
and recorded high construction costs associated with the
building of new plant facilities. Also, the existence of large
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tracts of suitable residential development land raises questions
.as-to why more single homes have not been constructed re-
cently within Waterloo.

- Enrollment changes, again in absolute student numbers,
for Waterloo (whites only), Cedar Falls and the area's six
major suburbs are presented on Table 4. These figures show
that Waterloo's enrollment held steady through 1969 but
suffered unusually high losses during the 1970s, with numbers
and percentages far exceeding those of nearby districts. Again,
econometric information is useful. From 1970-76, the State
of Iowa saw student enrollments decline 8.49%. Yet all four
of the smaller Waterloo suburbs bucked this trend. Again,
Cedar Falls is the exception and enrollment trends at the local
University of Northern Iowa (UNI) provide a possible explana-
tion since the Cedar Falls schools draw students from homes
of both university students and staff. Consistent with obser-
vations noted on the table, during the late 1960s UNI gained
students and staff; the 1970s saw declines. Thus from 1966 to
1969 UNI enrollment jumped from 7,409 to 9,058. Further

--.- gains were registered in the fall of 1970 when 9,723 university
students were admitted but since that time the university's
enrollment has held relatively steady.

Table 4

Student Enrollment Trends,
Greater Waterloo Geographic Area

1966-78
Student Change Percent of Change

in Absolute Numbers

1966-69 1970-78 1966-79 1970-78

Cedar Falls 543 (-900) 8.64% (-13.34%)
Hudson 23 317 3.54% 46.01%
Denver 130 78 17.96% 8.77%
Dike 43 (- 43) 6.45% (-6.00%)
Dunkerton 51 (- 48) 7.18% (-6.33%)
Janesville (-12) 46 (-2.05%) 7.82%
Waterloo (-48) (-5058) (-0.28%) (-29.42%)

(whites only)
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Some After.Effects

By 1979 there was no sign of abatement in Waterloo's
enrollment,, decline. Despite falling birth rates, a large new
housing development was underway in Hudson, one of the
suburbs, which was building a new school. Lower enrollment
figures in Waterloo have prompted special school board meet-
ings. Staff reductions have been carried out even though Fe-
deral and State funds have flowed into the district to make
it a busing "showcase." Some black parents, unhappy with
busing and claiming it has damaged-their children, have
threatened to open a private school. Proposals for school
closings have been advanced but drawn criticism because
they involved schools in sections of the city largely popu-
lated by the poor and minorities. Incongruities abound: in
1973 the NAACP had argued that busing would upgrade edu-
cation; by 1979 it was insisting that blacks should not be
unfairly burdened by busing-related hardships. This presents
the board with a dilemma; busing of whites to largely black
schools would probably accelerate additional white flight.

Financial problems have also been exacerbated. State aid
is based on student numbers; for each student lost, the dis-
trict loses $1,450. Recently the school board, in a move de-
signed to stem student outflow, has decided to Curtail and
to eventually eliminate voluntary busing of minority child-
ren to the nearby university laboratory school. Voluntary

-busing shall therefore be sacrificed to sustain mandated de-
segregation which witnesses the increasing resegregation of
minority and poor children.

Contrary to Rossell's well-publicized conclusions, the find-
ings of this study indicate that white flight- persists long after
the year of implementation. The validity of Rossell's con-
clusions concerning enrollment trends in the other 85 cities
included in her review must therefore also be questioned.
This assessment therefore stiggests that the most effective
educational policies cannot be framed solely on the basis
of conclusions reached by the presumably best informed,
and most influential, of social scientists. One serious im-
plication follows: corrective steps are needed to objectify
social science findings or unproductive and disruptive edu-
cational practices shall -be perpetuated. Just how such pro-
found reform can be brought about provides a very real chal-
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lenge. However, if reasonable progress cannot be made toward
such reform, it is most unlikely that academia will progress
from its present chaotic status to a unified coherence capable
of promoting genuinely useful policy formulations.
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[FraM "A Blueprint for Judicial Review"]

POSSIBLE ALTERNATIVES
TO FORCED BUSING

John Ashcroft
Edited by Patrick B. McGuigan and Rardall R.
Rader. Free Congress Research and Education
Fbndation, Inc., Washington, D.C. 1981.

Three decades ago George Orwell chose 1984 as the title for
his tale of a state whose brutalized subjects had come to take
rightmarish repression for granted; as that year approaches, it
becomes more and more tempting to polemicists of all persua-
sions to use its proximity as a symbol of their opponents' real
and imagined excesses. It might not be entirely frivolous, how-
ever, to select from among the-more bizarre of our modern social
institutions the one that stands out as a measure of how close
1984 will be to Orwell's prophecy. One strong candidate for this
distinction is our twenty-year experiment with mandatory long-
distance transportation of children to achieve racial balance in
the schools.

The mortar that held the contradictory society in 1984 together
was a language in which words were used to mean their oppo-
sites. The Ministry of Peace made war; the Ministry of Love
fomented hate; the Ministry of Truth promulgated lies. The in-
stitution of "verbicide," as former Senator Sam Ervin is fond of
calling it, is not unknown in modern American society. It is bad
enough that our courts have chosen to impose forced busing
and classification of schoolchildren solely according to their
race; it is even worse that they have done so under the rubric of
the Fourteenth Amendment guarantee of "equal protection of
the laws" and the 1954 Brown v. Board of Education' decision
which had upheld the right of schoolchildren to be free from
discrimination on account of race.

It is hard to know where to begin the list of things that are
wrong with forced busing. It should be made clear at the outset,
however, that opponents-of busing are not complaining about
the mere transportation of school children by bus. This would
seem too obvious to mention but for the confusion that has been
stirred up by advocates of court-imposed busing, who frequently
point out that children have been riding school buses for years.
Prior to the era of forced busing to achieve racial balance, chil-
dren were bused because the nearest school was too far for them -
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to walk to, or because they wished to take advantage of special
educational opportunities at schools other than those nearest
their homes, or-too often-because "separate but equal" school
systems prevailing in some areas prior to Brown required them
to attend one-race schools outside their neighborhoods. To state
the obvious, opponents of forced busing have no argument with
school buses; it is the use to which buses are put that is objec-
tionable. The argument those who favor forced busing have
voiced -that opponents of forced busing must have an "ulterior
motive"'- is yet another example of "verbicide." Opposition to
forced busing can not be equated with racism.

Here, then, are a few of our motives in opposing racial-balance
busing, as summarized in a set of findings currently being con-
sidered by the United States Congress. Such forced busing:

(1) leads to greater separation of the races by causing af-
fected families to relocate their places of residence or disenroll
their children, from public schools;

(2) fails to account for the social science data indicating that
most racial imbalance in the public schools is the result of eco-
nomic and sociological factors rather than past discrimination
by public officials;

(3)-is not reasonably related nor necessary to the achieve-
ment of the compelling governmental interest in eliminating de
jure, purposeful segregation because--such segregation can be
eliminated without such assignment and transportation;

(4) causes significant educational, familial and social dislo-
cations without commensurate benefits;

(5) undermines community support for- public education;
(6) is disruptive of social peace and racial harmony;
(7) has not produced ,an improved quality of public educa-

tion;
(8) debilitates-the public educational system-and wastes public

resources;
(9) unreasonably burdens individuals who are not responsi-

ble for the wrongs such assignment and transportation allegedly
seek to remedy;

(10) infringes the right to racially, religiously and ethnically
neutral treatment in school assignment; and

(11) has been undertaken without any constitutional basis or
authority since the Constitution of the United States does not re-
quire any right to a particular degree of racial, religious or ethnic
balance in the public schools.4

As the proposed-congressional findings suggest, there are sev-
eral general categories into which the evils of forced btsing may
be placed. Busing is ineffective. It results in many parents
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removing their children from affected public school systems, in-
creasing racial imbalance and decreasing community support
for an educational system. Busing is wasteful. It diverts vast
sums of money that might otherwise be spent on increasing the
quality of education. 5 But the overarching problem with racial
balance busing, imposed as a remedy for the immoral and uncon-
stitutional system of segregated schools that existed prior to
1954, is that forced busing itself is immoral and unconstitutional.
This is not simply a case of the cure being worse than the disease;
rather, forced busing is an attempt to cure racism and coercion
with more racism and more coercion.

It is unfortunate that the racist and coercive nature of court-
ordered busing has been masked by the ferm "reverse discrimi-
nation." The discrimination involved is not in favor of any group.
It is against black and white children who are classified, assigned
and transported according to their race. The term "reverse dis-
crimination" implies a form of anti-discriminatory discrimina-
tion resting on the premise that a school with, say, 600- white
students and 405o black students is inherently more moral than
an all-white or an all-black school. Such a premise implies that
recourse to a few undesirable means is permissive to achieYe a
stated objective. There is no such thing as a moral or an immoral
percentage. What was and remains immoral is racial classifica-
tion and coercion. Under the pretext of equality, racial discrimi-
nation in the United States is proceeding full speed ahead.

The courts have reversed not discrimination but the progress
represented by Brown and by the early achievements of the civil
rights movement. This reversal has resulted from the transfor-
mation of our federal courts from guardians of individual rights
into balancers of class interests. The two roles are incompatible.
Individual rights, while they may be limited in scope, are abso-
lute within their boundaries; class interests, on the other hand,
tend to be defined relative to other interests. In a universe full of
interests to be balanced there seems little room for absolutes.
During the last twenty years the federal courts have gradually
transformed an individual right not to be treated by government
according to one's race into a protected-class interest in attend-
ing schools that are racially balanced. 6 The racial-balance inter-
est can only be affirmed by denying the anti-discrimination
right. This is the most significant evil of forced busing.

It is important to note that the courts do not acknowledge
that there has been any change since Brown. The constitutional
right that busing is said to protect is the right to be free from ra-
cial discrimination.' The transformation of this right into its op-
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posite has been effected gradually. The first major step was the
Court's 1968 holding that "freedom of choice" plans, in which
students were free to attend the school of their choice within a
school district, were unconstitutional." Justice Brennan ruled
that "the transition to a unitary, nonracial system of public edu-
cation was and is the ultimate end to be brought about."'9 In
order for a school district to prove that its system was "unitary"
and "nonracial" under this ruling, it was not enough that all ra-
cial classifications be eliminated, or even that there be no im-
proper pressures on students or parents to choose one school
over another; the only acceptable evidence was that there be no
remaining "racial identification" among schools-i.e., that
there be no significant percentage imbalance.'0

Later cases established that until a formerly segregated school
system had become "unitary" and "nonracial," the classification
and transportation of students according to race was a required
and continuing "remedy."'" Finally, the Supreme Court an-
nounced a series of variations from the usual rules of pleading
and evidence in school-desegregation cases. 2 Today, the argu-
ment goes, any act of racial discrimination in- any part of a
school district, no matter how isolated and how long ago, may
serve as a "trigger" imposing virtually irrebuttable presumptions
on school officials. Once these presumptions have been trig-
gered, it is argued that busing will be required by the courts un-
less school officials can prove that-no action was--taken in the
interim which had even the slightest unintended segregative ef-
fect. 3 As Justice Rehnquist has pointed out, requiring school
authorities to prove such universal negatives deprives them of
the "latitude to make good-faith, color-blind decisions about
how best to realize educational objectives without extensive
post-hoc inquiries into whether integration would have been
better served - even at the price of-other educational objectives -
by another decision: a different school site, a different boundary
or a different organizational structure.... Such a tight noose
will invariably move government of a school system from the
town hall to the courthouse."'' 4

The imposition of forced busing as a "remedy" for violations
of the right to equal protection does violence to the logic of that
right in at least two ways. First, using racial imbalance as con-
clusive evidence of a continuing violation either denies that such
imbalance could result from other factors such as neutrally-
drawn neighborhood school district boundaries or voluntary as-
sociation along ethnic lines, or treats racial imbalance itself,
even where it is random or voluntary, as a substantive violation
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of the Constitution. Moreover, even where a constitutional
violation has been established, "remedial" action focused upon
innocent black and white schoolchildren hardly seems justified
under an individual rights theory. Only by an apriori division of
society into two or more classes, each of whose members may be
held accountable for wrongs perpetrated by other members of
the class, and by a redefinition of the substantive right being
remedied, can busing be rationalized.

The federal courts' insistence that racial-balance busing is not
a new constitutional right but merely a remedy for violations of
the right to be free from racial discrimination suggests a possible
source of relief. The Fourteenth Amendment, in its fifth and fi-
nal section, provides that "Congress shall have power, by appro-
priate legislation, to enforce" the substantive provisions of the
Amendment. It has been argued that Congress is thus free to
prescribe remedies for violations of the equal protection clause.
Supporting this suggestion is the fact that the Supreme Court
has recognized that, in the exercise of its power to enforce the
Fourteenth Amendment the Congress may make findings of'
fact that certain practices result in denials of equal protection,
even where the Court itself has previously found no such consti-
tutional violations.3 Thus it is possible that a congressional
finding that busing to achieve racial balance is an ineffective,
wasteful, immoral and counterproductive means of enforcing
the equal protection clause together with a congressional substi-
tution of remedies (such as neutrally-drawn district lines or gen-
uine freedom of choice systems) might put an abrupt if overdue
end to the courts' adventure in educational policymaking. Such
legislation could be bolstered by a finding that racial classifica-
tion, assignment and transportation themselves represent sub-
stantive violations of the constitutional rights of children. Several
bills introduced in the 97th Congress would make such findings
and use the power of Congress under §5 of the Fourteenth
Amendment to limit or prohibit racial-balance busing.16

Confronted with such legislation, it is of course possible that
the courts would redefine racial balance as a substantive consti-
tutional right, or otherwise deny the power of Congress to inter-
fere with this peculiar modern American institution. In this
case, the only remedy would be to amend the Constitution. Re-
sort to the constitutional amending process should never be
taken slightly. Moreover, the process is unwieldy. Nor, indeed,
should opponents of busing be forced to resort to a constitu-
tional amendment, since the Constitution, in our view, already
supports our position. Should the Supreme Court hold anti-
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busing legislation unconstitutional, widespread support for an
anti-busing amendment can be expected. It is imperative that we
return to a system under which our schools are run by state and
local school authorities rather than by federal courts, and in
which the quality of education rather than racial heterogeneity
is the principle task of the school authorities. Time is of the
essence. The education of America's future is at stake.
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16. See.e.g., S. 1147, 97th Congress, 1st Session, The Racially Neutral School Assign-
ment Act, proposed by Senator Slade Gorton (R-Wash.); S. 528, 97th Congress, 1st

Session, The Neighborhood School Act of 1981, proposed by Senator Bennett
Johnston (D-LA.); S. 228, 97th Congress, 1st Session, proposed by Senator Wil-

liam Roth (R-Del.) and Senator Joseph Biden (D-Del.). See also S. 1641, quoted in
text at n. 4 supra.
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Racial Classification:
Politics of the Future?
L. H. GANN AND ALVIN RABUSHKA

One of America's greatest challenges concerns the questtiol of
civil rights. Past discrimination stains the pages of' Amuerit'ali
history; racial discrimination persists today-albeit in a more
covert fashion than in tile past. The courts have taken a jor
part in rectifying injustice; the Supreme Court persists ill the ad-
mirable endeavor to give defacto as well as dejure equality to otr
country's citizens.

No man of good will can quarrel with the Si~preine Cotr'.'s aitn.
But the methods currently followed may have consequences as yet
unanticipated by the interpreters of our law. The Supreme ( lrt
closed its 1980 docket by upholding a federal law, passel il 1977,
which requires that 10 percent of all federal works contracits be .%cl
aside for business firms operated by members of racial niinotities.
According to the Court's majority, Congress may discrililate ill
favor of some racially defined group that has suffered fiom prior
discrimination. In the case of Fullilove v. Klutanick, the Court has
further endorsed affirmative action programs that include nuizIor-
ity admission on special terms to universities and job quotas set
aside by employers for minorities. The Court has agreed to hear
additional cases that may extend the quota principle for juob aint
government subventions to minority groups.

Individual Rights
Affirmative action programs have subtly begitui to chati.ge tile

entire tenor of American life. In the past, appointint-ls id prol-
motions to government service positions, government to)iraI .s,
admission to universities depended - at least ill theory - im itidi.-
vidual achievement. Evasions and abuses there were aliltty.
Both Catholics and ,Jews, for instance, ontce were sll jt
academic discrimination, not to speak of widespread atd alig-
nant discrimination against blacks. But at least the priteiptic of
individual merit-went unchallenged, and after World War II bu-
came increasingly effective in its enliorcernet. Recent to ti' ac-
tions, administrative decisions made by powerfl'l hurcacrats,
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and the changing climate of academic opinion have helped to
create a new concept of' group rights of a kind familiar to countries
like Northern Ireland, Lebanon, Cyprus, and the ibrmer Austro-
Hungarian empire, where ethnic affinity counted as much as per-
sonal merit in the incessant competition Ior jobs.

Such concepts even started to aftct hiring for the federal civil
.service. The 1iederal government, to give an example, engages a
substantial number of' college graduates for higher-level positions
such as customs agents anid tax adjusters. Candidates for such po-
sitions used to be chosent by the so-called lProfessional and Admin.
istrative Career Exanination (PACE) which-all the experts
agreed-provided well-qualified candidates for technical jobs.
For a variety of educational and sociological reasons, minority
candidates performed less well - on the average - than candidates
of' oiher racial origins. Under pressure from political activists
within the Carter ad tinistration and from career officials within
the Justice Department, the old system was abolished; quotas
were set up to achieve a 20 percent minority employment figure.
(Once the Reagan administration had come to power, the quota
provisions were eliminated.)

Opportunity Targets
The enthusiasm for filling quotas is also revealed in a succes-

sion of documents issued within the Department of Health and
Human Services (HHS). The Department's instructions for "set-
ting affirmative action targets under the Operations Management
System" (dated April 1, 1980), and issued by the Assistant Secre-
tary for Personnel Administration within HHS laid out, with Ger-
manic thoroughness, the extent of "under-representation," and at
the same time set up a complex system of'"opportunity targets."
The instructions issued contained mathematical formulations that
might test the ingenuity of a doctoral candidate. For example, "to
reach parity in "1T years," the department set an equation whereby
target hiring rate percentage equalled

d/T + L
EOs

(d w current deficiencies; L = expected loss; EOs = employment
opportunities).

'[his directive was Ibllowed on June 3, 1980 with a memoran-
duin issued by the Assistant Secretary for Management and Bud-
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get in HHS., Each operating section comiiponent of 1-l IS wits
instructed to determine the precise percentage of"umtder-represe a-
tation" of'particular minorities and women within tie (S 1 -11, (S
9-12, and GS 13-15 grades of the civil service, collipatled witll tie
National Civilian Labor Force. As soon as the ckpartmiaeala hIld
decided that any group was under-represenited in aniy partictiilar
grade, the departmeait set for itself' a percentage target tt rect ity
the position.

Subsequent inquiries slowed that there wits ullder-rel)rsTClII 4-
tion among blacks, II ispallics, Asianis, Anierican Indians, wotatl',
and handicapped persons in one or mnore ol'the diffi'reut graitlings
of the civil service. 'l'lie iiivestigators also found, however, it dis-
proportiontate over-represeltation of blacks aid women ii dt GS
1-12 grades, which ran front double to quadruple that ill the Na-
tional Civilian Labor Force. however, II IS issued no lirectives
to take over-replresentation into account. f' thle eniployment op)por-
tunity targets were ilnct f'or particular minorities ill all uidtr-rcp-
resented grades, the net result would be minority over-re lrest, IIta-
tion in the entire It!!S staff. To be fair and to assure syalamaeta'y,
blacks, women and other miinority group iiemnbers would have ot
be let go from jobs they currently hold. At least such is the iiipli-
cation of HHS's affirmative action targets policy.

Defining Minorities
The substitution of' ethnic affinity for personal merit is it lail-

gerous precedent. But court action raises the even mnore vexilg
question of' how minority members should be delined in law. As
court rulings affect an ever increasing part of the Amierici
economy, and as ever growing sums will be disbursed tr the ben-
efit of qualified minority members, the problem of doefitiig who
is, and who i-s not, a mienmber of a minority will become iitcreas-

.ingly urgent. How call unscrupulous members of' the nluijo'ity
otherwise be prevented frum claiming benefits reserved by law 11'
minority members? f' quota chiselling and quota chcatinig slIIald
come to paralle. in extent present welfare chiselling and clhittinig,
we shall have to rethink past assumptions.

At present, minority applicants I' .jobs or federal l (t'01allst'
ideiitif'y themselves its such. But can applicants be trusted Ihtirly to
do so ill tie future? "T'o ensure that only blacks, I li.,attits,
Asians, and Native Americans receive the benefit of courl rttligs,
will it bectlne necessary for the courts or the hegislatture to (Jr'lille
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minority members by law? Will some mechanism have to be
found to select groups no longer eligible for minority classifica-
tion, (say Japanese Americans, whose average family incomes
now exceed the whites'), or to include new groups (immigrant
Haitians, Cubans, Laotians, and Vietnamese)? Classification by
race is not a new problem, and it is one that even the most explic-
itly racially-oriented regimes have had trouble in solving.

What fraction of black ancestry determines black eligibility?
100 percent? Three quarters? One-half? One-fourth? How im-
portant are phenotypical characteristics, such as type of hair,
darkness of skin, eye color, and so forth? If a dark-skinned Appa-
lachian with Curly hair claims to have discovered his blackness,
should his claim be denied? If it is to be denied, it must be on
some legal criterion of racial classifica~in to guarantee equal pro-
tection under the law.

The definition of' "Hispanics" is even more difficult. Should
Mr. Gomez, a native of' Madrid and graduate of Spanish univer-
sity, be classed as Hispanic? If so, should Mr. Gomez, born in
Lisbon, be denied the same privilege? Are only those Hispanics
already lawfully resident in the United States eligible for the
quotas, or do the set-aside opportunities also extend to later immi-
grants, lawful and unlawful alike. Are Hispanics only those of
Mexican and Puerto Rican extraction, or are Cubans, El Salva-
doreans, and all Latin Americans eligible?

Above all, what happens to persons of mixed ancestry? Sup-
pose, for example, that Andrew Maclean of Scottish descent,
married Miss Maria Gomez, of Mexican origin. Are their chil-
dren eligible under the one-half rule, even if they have blue-eyes,
and speak no Spanish? How about Mr. John Alvarez, who has
one Mexican grandfather? Should he be classified as 'Hispanic,"
even though he happens to be a member of the WASP establish-
ment in a small city in Iowa? How is descent to be. traced?
Through the father's line, as in traditional society ? Or would
such a practice conflict with the ferminists' demand for equal
rights?

Racial Classification
If we are to implement our court rulings, we shall willy-nilly be

forced to adopt an explicitly defined legal status of race. In the
past, the Nazis developed an elaborate system of racial classifica-
tion based on the Nuremberg Laws enabling the authorities to de-
fine with lunatic precision "Aryans," "Quarter Jews," "HalfJews,"
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and "Full Jews." The Nazi scheme was, in the literal setnse of, tei
word, a matter of life or death for those caught within its chains.
The Soviet Union's existing system of ethnic passports is some-
what more benign in intention; it does, however, t'abll tie
Soviet authorities to define with precision who is or is nlot it Ukrai-
nian, a Jew, a Lithuanian, or a Russian-with all the attendant
disadvantages that such a scheme may entail for the Soviet citi-
zens thereby affected.

Still better known is the case of South Africa. The South
Africans have much experience in dealing with the diffi:ulties en-

,tailed by racial classification. They can and do distilnguish be-
tween Mr. AndriesJoubert, and Afrikaner (thus white) with dark
complexion and curly hair, and his namesake, Mr. Johannes
Joubert, a Colored (and thus deignated non-white), despite his
wholly European appearance. In the past the United Sittes itself
used a crude system of racial classification to intern Japanese
Americans during World War II-despite all requirements of
equity.

We do not live in Nazi Germany, the Soviet Union, or South
- To the man in the street, a national system of racial classi-

ficatiodTi modern-day Anerica seems inconceivable. But if We
are to implement existing court rulings we must adopt an ex-
plicitly defined status of race, despite all its inconsistencies. At
present such classification need only be of a voluntary kind, ap-
plied merely to those competing for a federal contract with
minority. designated job quotas or for public employment. As
court rulings put millions ot'jobs and billions of dollars at stake,
the-ystem will, however, have to be extended to prevent "inequi-
ties" and "confusion." Racial slots moreover will have to be de-
fined with increasing exactitude, To accomplish this task, we shall
require a vast bureaucratic machine where patronage will be prof-
. able and will surely be linked to racial politics.

--- We have already gone a long way on the road to racial claisifi-
cation. Standard Form 181 (7/80), U.S. Office of Personnel Man-
agement, FPM Chapter 298, entitled "Race and National Origin--- dentification" is written in a language quite familiarrlo a South
African. Who is white? "A person having origins in any of the
original peoples of Europe, North Africa, or the Middle FEast, ex-
cept persons of Mexican, Puerto Rican, Cuban, Central or South
American, or other Spanish cultures or origin.. .," Who is His-
panic? "A person of Mexican, Puerto Rican, Cuban, Central or

82-8 0--60
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South American, or other Spanish cultures or origins. Does not
include persons of Portuguese culture or origin." Who is black? "A
person having or'i-gin in any of the black racial groups of Africa,
except Hispanics."

These definitions have a spurious air of exactitude. In fact they
raise more questions than they solve. North Africans are classed
as "white." But who is a.North African-a Mauritanian, an Egyp-
tian, a Moroccan? Some Moroccans have origin in the "black
racial groups of Africa," and some have light skin, or European
appearance. Are they both white? An Algerian is clearly "white"
under the present classification,-however swarthy his complexion.
A blonde Castillian or a red-haired and blue-eyed Uruguayan, on
the other hand, do not count as "white;" they rank as "Hispanics,"
together with Puerto Ricans of the darkest, as well as the lightest
hue. A Portuguese from Braga in Northern Portugal is a "white,"
whereas a Gallego, born across the border in Vigo in neighboring
Spain, absurdly counts as a "Hispanic." A Brazilian is "white," but
not an Argentinian or a Mexican?

Identification Guidelines
All such classification schemes are bound to be absurd in their

anomalies. But the trouble does not stop there. Such schemes are
also bound to become increasingly complex as new ethnic pressure
groups come into being, and as an expanding federal bureaucracy
has more manpower available to tackle uiew tasks. In summer
1979, the Subcommittee on Civil and Constitutional Rights of the
U.S. House of Representatives Committee on the Judiciary re-
quested detailed intbrnation on the numbers of minorities and
women serving in the federal judiciary. Despite the fact that court
rulings are largely responsible for the minority data gathering re-
quirements imposed on private institutions and other govern-
mental agencies, the judiciary itself had never kept any records
that would identify its workforce along racial lines. To collect
theie data for the Subcommittee, the Administrative Office of the
U.S. Courts issued a series of guidelines to all courts. One partic-
ular guideline, issued on August 23, 1980, illustrates the fears we
entertain. This guideline promulgated a requirement that federal
court employees and judicial officers must thereafter be identified
according to a listing of' "race/national origin" that included the
sub-groups "Arabic" and "Hebrew." The new subgroups were to
be based, in the words of the circular, "on ethnic, not religious
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factors," 4 definition that would have delighted the hwart of Alfred
Rosenberg and other Nazi theor'eticians of'"racial science."

The document is a sorry "first" in American history. As Senator
Moynihan pointed out, this was the first time that the federal gov-
ernment had ever asked that "Hebrew" employees be thtus ithenti-
fled.' Fortunately, the agency's request aroused an tnattimi 1l)-atetl
degree of opposition. A new circular, issued to all I.(jtial EmpItiloy-
ment Opportunity Coordinators on September 26, 1980, thus
backtracked, on the grounds that "the breakdown of' tit' category
'white' to reflect the semitic [sic] subgroups designiated as 'Arabit'
and 'Hebrew' would not be necessary in the future." 'lhi.s itllortlla-
tion had been requested merely "in anticipation of a )tussiIbility
that it might be needed in the future." The agency, howc%,er, did
not even consider the possiblity that such racialist itlluntificatio
might be politically divisive, morally objectionable, aid unilac-
ceptable to any legislature. To go'turther, the logic that ctmmpels a
"Hebrew-Arabic" distinction among semitic peoples cou lt force
distinctions among the Irish and English, Norwegians ain l)imes,
Poles and Czechs, until an ethnic-religious-linguistic-racial etncy-
clopedia would.be officially sanctioned.

-Employee Compliance
But the racial classifier's, troubles do not stop at this poiit.

What happens when an employee refuses to classify himself in it
racial fashion? Or, worse, what does an agency to) whiai aii
employee deliberately furnishes a "wrong" classification. 'I'ltc tot'-
tured language of' the "Conversion Procedures for Agcitcics, At-
tachmnent 1 to FPM Ltr. 298-10" front the Offictc of l't'sotw-il
Management, dated August 17, 19110, reveals tli extim ofl
bureaucratic perplexity. If an official refuses to provide ith dalita
required by the agency, "then time agciiy is audmorizett to imd will
identify the employee's race or national origin as that which tOw
agency visually perceives to be tie correct classificationi for ther
employee." In other words, the agecy will decide it! tt Nhr.
Lopez's "Hispanic" or Mr. Muhanimued Abd al-Aziz's "whiite"
status by looking him straight in the eyes!

If the employee provides what is evidently "wrong" inftrima-
tion, the bureaucrat faces even greater difficulties, li such a
deplorable case "the agency will counsel the eml)otyet its to the

1. (Conqgresional Retord; Pw,'edingi and lba q.1 the"i 'lbth iCin. .i 41l .St v-
sion, v.126, 24 Noveminr 1980, no. 165)
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purpose for which the data are being collected, the need for ac-
curacy, the agency's recognition of the sensitivity of the data and
the existence of procedures to prevent its unauthorized
disclosure." If the employee, however, proves obdurate and sticks
to his chosen classification, the agency is bound to accept it. To
the bureaucratic mind, however, this is a troublesome privilege; if

-it were to be widely exercised, it would surely wreck the entire af-
firmative action program which such classification schemes are
designed to serve.

Group Rights
If present trends continue, we may expect increasing refine-

ments in racial classification; we may look to their increasing use;
we may anticipate growing bureaucratic discretion in their appli-
cation. It would be an ironic turn of fate if compliance with court-
rulings and administrative regulations, inspired by the most im-
peccably liberal sentiments, should compel us to elaborate a
system of racial classification of the kind embodied in South
Africa's passbook or in Nazi Germany's Ahnenpass.

West German law-makers have since learned from their coun-
try's unhappy past. The German armed forces, for instance, at
various times in the past discriminated against Jews. Now dis-
crimination is illegal. Jews are promoted in the German army-
not through compensatory quotas-but through personal merit
alone. A number of Jewish career officers are known to serve in
the German military. But no one knows exactly how many, for
the German constitution wisely prohibits public officials from in-
quiring into the citizens' racial or religious affiliation. In this
country, we can profit from West Germany's example and -even

more so-from our own traditions. The founders of the United
States, the point bears repeating, wisely based our political insti-
tutions on individual rights. We are now drifting toward a new
concept, the concept of group rights, a concept alien to the Con-
stitution, but one increasingly acceptable to academic theory,
court decisions, and administrative regulations. If this process is
allowed to continue, it will inevitable, lead to the fragmentation of
American society, until the United States becomes a Lebanon or
continental dimension. The'time has come to call halt.
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INTRODUCTION

Central to our system of government, and to its success, is the
principle of separation of powers and the elaborate system of
checks and balances that prevents any organ of government
from exceeding its authority or infringing the rights of the peo-
ple. The federal judiciary has long played a central role in that
scheme by exercising the power of judicial constitutional re-
view-by which we mean judicial determinations, in cases prop--
erly brought by parties having standing, of whether actions by
the political branches of the federal government or by the states
conform with or contravene our supreme law, the United States
Constitution. It is principally through the mechanism ofjudicial
constitutional review that the Constitution's limitations on the
political branches of government are enforced. Alexis de Toc-
queville -bserved:

"I am inclined to believe this practice of the American
courts to be at once the most favorable to liberty and to pub-
lic order .... [T]he power vested in the American courts of
justice of pronouncing a statute to be unconstitutional
forms one of the most powerful barriers that have ever been
devised against the tyranny of political assemblies."'

The "barrier against tyranny" praised by de Tocqueville nearly
two centuries ago is today under attack by newly powerful forces
in Congress. There are pending in both houses of Congress at
least 25 bills that, if enacted and upheld as constitutional, would
have the effect of scrapping the federal courts' historical role in
the system of checks and balances. These bills, listed in the Ap-
pendix to this Report, would divest the federal courts of all origi-
nal and appellatejurisdiction to hear cases relating to (1) the con-
stitutionality of programs of "voluntary" prayer in the public
schools or other public places, (2) the constitutionality of laws or
regulations affecting abortions, (3) busing as a remedy for school
segregation, and (4) the constitutionality of treating men and
women differently in connection with the armed forces or the

2
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draft. One bill, H.R. 114, may be read to go even further-to
eliminate all federaljudicial review of state court decisions.

In this Report, we do not address the merits of the various fed-
eral court decisions on these subjects that have prompted the
proposed legislation, nor do we analyze the individual bills in de-
tail. Rather, we address a question that is raised by all such pro-
posals: Is the elimination of federal court jurisdiction to hear
constitutional claims a lawful and appropriate response to judi-
cial decisions of which a current majority in Congress disap-
proves? That question is fundamental to the structure of our
government because, if Congress can legitimately curtail the fed-
eral courts' jurisdiction to hear constitutional claims concerning
such specific issues as school prayer, abortion, and desegrega-
tion, then there is no principled limitation on C6ngress' power
effectively to eliminate the judicial branch as a check on the other
branches of the federal government or the states. By enacting
any of the present bills, Congress would necessarily be claiming
the power, should it so choose, to forbid the federal courts to
hear any claim asserted under the Bill of Rights or under any oth-
er provision of the Constitution.

Although most of the proponents of these bills generally style
themselves as "conservatives," our review of the historical record
reveals that their proposals are radical in the most extreme sense
of that word. They would not only cast doubt upon the abortion,
school prayer, and busing decisions of the past few years, but two
centuries of historical development and constitutional doctrine.
For the reasons set forth below, we conclude that this radical de-
parture from the system of checks and balances that has served
our nation well for the past two centuries is unwise and probably
unconstitutional. There is no precedent of enacted legislation
eliminating all federal court jurisdiction to hear claims of depri-
vation of constitutional rights. To find any precedent for the pre-
sent bills, one must look to many bills that have been proposed
over the years but not enacted.2 Congress wisely declined these
previous invitations to tamper with our constitutional structure

3
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of government, and should decline the same invitation presented
by the current bills.

Article III of the Constitution does grant Congress power to
regulate the jurisdiction of the federal courts (see Part III below).
But, as the following analysis shows, this power cannot fairly be
construed to permit Congress to deprive the courts of jurisdic-
tion to hear claims arising under-the Constitution itself, particu-
larly on an issue-by-issue basis. If Congress' power were so exten-
sive, it would undo the elaborate system of checks and balances
that the Framers of the Constitution so carefully crafted. First, it
would upset the checks and balances among the three coordinate
branches of the federal government, eliminating the judiciary as
a check upon unconstitutional actions of the political branches by
the simple expedient of removing their jurisdiction to consider
challenges to such actions. Second, it would disrupt the allocation
of power between thie federal government and the states, by
eliminating the power of the federal judiciary to restrain acts of
the states that violate the Constitution. Third, and perhaps most
significant, it would alter the constitutional balance between indi-
vidual rights and majority will, since the judiciary is the only or-
gan of government that is institutionally suited to protect the
rights that our Constitution guarantees to individuals against the
wishes of a strong-willed majority.

Another serious objection to legislation of the sort currently
proposed is that it is undesirable to deal With complex and con-
troversial social issues, particularly those of constitutional dimen-
sion, by eliminating the opportunity for full airing and debate in
the federal judiciary. Indeed, one of the ironies of the present
bills is that the constitutional interpretations with which the bills'
sponsors differ would remain frozen as the supreme law of the
land forever, binding upon the-state courts under the Supremacy
Clause3 and the doctrine of stare decisis, without any possibility of
change through the evolution of legal thought or a change inju-
dicial (particularly Supreme Court) personnel.

We are not alone in voicing our alarm over the presentjurisdic-

4
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tion-stripping proposals. In August 1981, the American Bar As-
sociation announced its strong opposition to the jurisdiction-
stripping device.4 The New York State Bar Association has
issued a report that reaches the same conclusion. The substantial
majority of legal scholars and former senior Government lawyers
who have testified before committees of Congress-from both
sides of the political spectrum-have explained their opposition
to the jurisdiction-stripping proposals. 5 And a distinguished ju-
rist, Judge Irving R. Kaufman of the United States Court of Ap-
peals for the Second Circuit, has written that the jurisdiction-
stripping device

"threatens not only a number of individual liberties, but also
the very independence of the Federal courts, an independ-
ence that has safeguarded the rights of American citizens
for nearly 200 years."6

We begin this Report with a brief description of the pending
bills (Part I). We then examine in detail the role of the federal ju-
diciary in our governmental structure (Part II) and the extent of
Congress' control over federal court jurisdiction under Article
III of the Constitfution (Part III).

I. PENDING BILLS TO RESTRICT FEDERAL COURT JURISDICTION
OVER CONSTITUTIONAL CLAIMS

As noted, at least 25 bills are pending in both houses of Con-
gress that would restrict the powers exercised by federal courts in
cases involving constitutional questions. While these bills to a
large extent invoke the same claims to congressional power over
federal court jurisdiction, the nature of the constitutional inter-
ests affected by-them, and the scope of the restrictions proposed,
vary substantially. The bills of which we are aware (listed in the
Appendix) fall into five categories: prayer, abortion, school de-
segregation, sex-based military classifications, and federal court
review of state court decisions.

5
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A. Prays.-

"Voluntary prayer in public schools and public buildings" is
the subject of seven virtually identical bills in the House7 and one
bill in the Senate.8 These bills are a response to court decisions
holding that certain religious observances in public schools,-
whether voluntary or involuntary, violate the First Amendment's
prohibition against laws establishing religion.9 Modeled on the
so-called Helms amendment introduced in the 96th Congress,' 0

such bills would divest the Supreme Court and the lower federal
courts of jurisdiction to hear any case that relates to "voluntary
prayer" and that arises out of either "any State statute, ordi-
nance, rule, regulation, or any part thereof" or out of any act of
Congress "interpreting, applying, or enforcing" such state acts.
Actions currently pending in the federal courts would not be af-
fected by these proposals.'"

Since each of these proposed bills applies only to the jurisdic-
tion of the federal courts, challenges to the constitutionality of
state acts relating to voluntary prayer could still be brought in
state courts. State courts, like the federal courts, are bound to
give full effect to the provisions of the Federal Constitution and
to recognize its supremacy over state laws and regulations.' 2 In
addition, since the proposed legislation does not and could not
purport to alter any prior federal court decisions-on the subject
of prayer in public schools and public buildings, state courts
would still be obligated to apply existing Supreme Court prece-
dent in ruling on future cases.

One of the pending bills would eliminate the Supreme Court's
appellate jurisdiction in any case involving a state act that relates
to voluntary prayer in public schools or buildings, or that relates
to "the qualifications imposed by the State as a condition of teach-
ing in the public schools of the State."'13 The latter provision
would eliminate all federal appellate jurisdiction where a state
law unconstitutionally imposed racial, religious, political, or oth-
er invidious qualifications for schoolteachers.
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B. Abortion

The Supreme Court has held that certain types of laws restrict-
ing or regulating therapeutic abortions infringe women's consti-
tutionally guaranteed right of privacy.14 Four bills pending in the
House and two in the Senate would restrict the federal courts'
power to enforce these constitutional rights.

Two identical bills, H.R. 73 and S. 583, would simply forbid
lower federal courts to enjoin the operation of federal or state
laws that restrict abortion, pending final review by the Supreme
Court.' 5 In the event that the Supreme Court does not review a
lower court's ruling in an abortion case, the bills would foreclose
any injunctive relief. These bills would not affect the Supreme
Court's appellate jurisdiction, nor would they foreclose the lower
federal courts from ruling on the constitutionality of state or fed-
eral laws relating to abortion. However, by prohibiting the lower
federal courts from enjoining the operation of federal or state
abortion laws, the bills would in most cases remove the only effec-
tive means to enforce such rulings. It would be extremely diffi-
cult to maneuver a case through a district court, a court of ap-
peals, and then the Supreme Court quickly enough for an
abortion to be safely performed at the end of thejudicial process;
requiring abortion cases to be handled so hastily would place an
intolerable burden on the courts.

Three other bills16 would also divest the lower federal courts of
jurisdiction to issue any restraining order, temporary or perma-
nent injunction, or declaratory judgment in cases involving state
or local laws prohibiting or regulating-abortion, but would- go
further, in seeking to undo the Supreme Court's decisions on
abortion by declaring that, for constitutional purposes, human,
life begins at conception. These bills, although not fully impair-
ing the Supreme Court's appellate jurisdiction, also go further
than H.R. 73 in proscribing declaratory as well as injunctive relief
and in proscribing declaratory or injunctive relief even after re-
view by the Supreme Court.

Although these bills purport to be a limitation on federal court
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jurisdiction, they actually represent a restriction not on the types
of cases the federal courts may hear, but on the relief those courts
may grant. The bills thus raise questions as to the extent of Con-
gress' power to restrict the traditional remedies dispensed by
duly constituted courts in cases over which they have jurisdic-
tion--questions that are outside the scope of this Report. ' 7

H.R. 867 more closely resembles the pending prayer bills.
That bill would remove the jurisdiction of both the Supreme
Court and the lower federal courts in cases arising out of either
any "State statute, ordinance, rule, regulation or any part there-
of" which relates to abortion, or any "Act interpreting, applying,
or enforcing" any such state act.

C. School Desegregation

The Supreme Court has held that in certain circumstances,
where public schools have been racially segregated in violation of
the Fourteenth Amendment's Equal Protection Clause and
where no other remedy will effectively eliminate the pattern of
segregation, the Constitution requires that pupils be assigned and
transported to schools in a manner that eliminates the unconsti-
tutional pattern of racial segregation. '8 The only limitation upon
this constitutional mandate is that "the time or distance of travel"
not be "so great as to either risk the health of the children or sig-
nificantly impinge on the educational process."'19 Six bills pro-
posed in the House and one in the Senate would restrict the fed-
eral courts' jurisdiction to. award this remedy even where
constitutionally required.20 Although phrased in terms of a limi-
tation on federal court jurisdiction, these bills really limit the
power of federal courts to award a particular remedy, not the
power of federal courts to hear cases involving certain types of
disputes.

H.R. 761 is much broader than the other bills, in that it is not
confined to desegregation orders that require busing. Read liter-
al.y, this bill would forbid any federal court remedy for school
segregation, since any desegregation order--even one that did
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not employ busing-would require-that individual students be
assigned to a "particular school," even if the assigned school were
the one nearest his home.

H.R. 869, which parallels the prayer bills in form, would deny
to the federal courts jurisdiction to hear "any case arising out of"
any state act (or any act interpreting, applying, or enforcing a
state act) "which relates to assigning or requiring any public
school student to attend a particular school because of his race,
creed, color, or sex." While the intent of the draftsman was prob-
ably to eliminate federal court jurisdiction to assign students to
schools on the basis of race, if the bill is read literally it would
eliminate all federal court original and appellate jurisdiction to
-hear any segregation case, since even a state statute that blatantly
assigned all black students to one school and all whites to another
would be a "State statute.., assigning.., any.., student to at-
tend a particular school because of his race" and therefore be-
yond federal judicial purview under this bill.

Two other bills, H.R. 2047 and S. 528, would not prohibit the
federal courts from employing busing as a remedy for school seg-
regation. Rather, these bills would limit the circumstances in
which busing may be ordered, limit the length of the bus ride,
and require that alternative remedies be. explored before order-
ing busing as a last resort.

D. Armed Forces

H.R. 2365 would eliminate Supreme Court and lower federal
courtjurisdiction to review equal protection challenges to males-
only registration or induction for military service-a constitu-
tional claim rejected by the Supreme Court after the bill was in-
troduced. 21

Of more concern, therefore, is H.R. 2791, which would de-
prive the Supreme Court and lower federal courts ofjurisdiction
to hear constitutional challenges not only to different treatment
of the sexes in registration for the draft or induction, but also to
sex-based standards for the composition of, or duty assignments
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in, the armed forces. While courts have generally given the mili-
tary wide latitude in determining whether sex-based distinctions
are appropriate, some sex-based classifications in the military,
apart from the draft, have been ruled unconstitutional.22

These two bills raise serious constitutional problems beyond
those presented by the bills previously discussed, since they fore-
close federal court challenges to federal laws and regulations.
The other bills primarily address federal judicial review of state
acts, and at least leave the state courts as forums for judicial con-
stitutional review. These two bills, however, might eliminate any
avenue ofjudicial constitutional review, since state courts may be
powerless to afford a remedy for unconstitutional actions by fed-
eral Qfficials. 23

E. Review of State Court Decisions

H.R. 114 would deny to any court "that is established by Act of
Congress under Article III of the Constitution.. .jurisdiction to
modify, directly or indirectly, any order of a court of a State if
such order is, will be, or was, subject to review by-the highest
court of such State."

It is not clear whether this bill would affect the Supreme
Court'sjurisdiction, since the Supreme Court was created direct-
ly by Article III of the Constitution, but is organized by congres-
sional act, or whether it refers only to the inferior federal courts.
If the bill is intended to apply to the Supreme Court, it would en-
tirely eliminate the Supreme Court's appellate jurisdiction over
all state court decisions--constituting a radical curtailment of the
Supreme Court's constitutional role (see Part IIB below). If, on
the other hand, H.R. 114 is intended to affect only the jurisdic-
tion of the lower federal courts, it is likely to have little impact,
since the lower federal courts do not have appellate jurisdiction
over state court decisions, and therefore ordinarily havy no occa-
sion to modify state court orders (except perhaps indirectly, as in
habeas corpus cases).

Having briefly described what the 25 pending bills seek to do,
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we turn how to ouranalysis of the wisdom and constitutionality
of the basic concept underlying them all. We consider first
whether such legislation would profoundly alter the system of
checks and balances upon which our constitutional government
rests. We then discuss whether, in any event, Congress has the
power under the Constitution to enact such laws.

ii. THE CONSTITUTIONAL ROLE OF THE FEDERAL JUDICIARY

Such power as Congress has over federal court jurisdiction de-
rives from two brief phrases in Article III of the Constitution.
One of them, following a statement that the Supreme Court shall
have appellate jurisdiction, both as to-law and fact, in all cases
within the broadly defined 'judicial power of the United States,"
adds-"wit--such Exceptions, and under such Regulations as the
Congress shall make" (Art. III, § 2). The other, providing that
the judicial power of the United States shall be vested in the Su-
preme Court "and in such inferior Courts as the Congress may
from time to time ordain and establish" (Art. II, § 1), is the
source of Congress' power over lower court jurisdiction.

To interpret these provisions, it is necessary-to examine them
in the context of the roleof the judicial bran.'h of the federal gov-
ernment in our constitutional system. Central to that system is
the principle of separation of powers among the branches of the
federal government as it relates to judicial constitutional review.

-Within that system, judicial constitutional review by the federal
judiciary serves four distinct, yet interrelated, functions: (a) the
federal judiciary enforces the Constitution's limitations on the
power of the political branches of the federal government; (b)
the federal judiciary assures the supremacy of the United States
Constitution and laws vis-a-vis the states; (c) the federal judiciary
protects individual rights guaranteed by the Constitution against
encroachments by majority will as expressed in acts of the federal
and state governments; and (d) the federal judiciary accommo-
dates the principles of our written Constitution with the chang-
ing needs of society. We shall examine in turn each of these as-
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pects of the federal judiciary's role and show why the proposed
legislation would undermine them all. -

A. Judicial Review and the Separation of Powers

The first three articles of the Constitution set forth the specific,
limited powers granted to the three coordinate branches of the
federal government: the legislature, the executive, and the judi-
ciary. The Framers conceived of this separation of powers as the
essential safeguard of the liberties of American people. Thus, in
The Federalist Papers, Madison wrote, "The accumulation of all
powers, legislative, executive, and judiciary, in the same hands,
whether of one, a few, or many, and whether hereditary, self-ap-
pointed, or-elected,may justly be pronounced the very definition
of tyranny.' 24 The doctrine of separation of powers does not re-
quire that the legislative, executive, and judicial departments be
wholly unconnected with each other, but rather that they should
be "so far connected and blended as to give to each a constitution-
al control over the other."25 The Supreme Court has-repeatedly
reaffirmed these concepts as basic to our federal governmental
structure.26

The Founding Fathers feared tyranny by a majority of the
public and therefore feared tyranny by a legislature elected by
that majority. Judicial constitutional review by an independent
federaljudiciary not beholden to the public or legislature for ten-
ure in office or continued compensation 27 was intended by the
Framers as the people's safeguard against the exercise of govern-
mental power in excess of that conferred under the Constitution
and against the invasion of the individual's rights of liberty and
property.28

In our jurisprudence, the federal judiciary can only exercise
this essential power ofjudicial constitutional review by declaring
and applying the law in cases and controversies submitted to the
courts for decision. That fundamental concept led, in 1803, to
the Supreme Court's unanimous decision in Marbury v. Madi
son,29 and ChiefJustice Marshall's heretofore unchallenged dec-
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laration that: "It is emphatically the province and duty of the ju-
dicial department to say what the law is."30 More than 150 years
later, another unanimous Supreme Court, in the Little Rock
school desegregation case, said of Marbury v. Madison:

"This decision declared the basic principle that the federal
judiciary is supreme in the exposition of the law of the Con-
stitution, and that principle has ever since been respected by
this Court and the Country as a permanent and indispens-
able feature of our constitutional sytstem."3'

The function of constitutional review is allocated to an inde-
pendentjudiciary in order to prevent the accumulation of power
in one department of the government. As Hamilton wrote in The
FederalistPapers, it could not be expected "that men who had in-
fringed the Constitution in the character of legislators would be
disposed to repair the breach in the character ofjudges."s2 Thus,
a constitutional system that imposes limitations on the authority
of the legislative branch also requires an independent branch to
determine whether legislation comports with the constitutional
limitations; otherwise, the legislature would have the power both
to enact and to judge the law, and there would. be no check on its

-proper exercise of its powers.3 3

Judicial constitutional review does not imply judicial suprem-
acy, but rather rests on the foundation of legislative supremacy.
As Hamilton explained, because the adoption of the Constitution
expressed the people's ultimate legislative act of ratification, the
courts are obliged to invalidate legislation that is contrary to the
Constitution.3 4 The function of constitutional review is safely en-
trusted to the judiciary not because it is the supreme branch of
government, but rather because it is the weakest. As Hamilton
observed, "The executive not only dispenses the honors but
holds the sword of the community. The legislature not only com-
mands the purse but prescribes the rules by which the duties and
rights of every citizen are to be regulated. 35 In contrast, thejudi-
ciary "may truly be said to have neither FORCE nor WILL but
merely judgment; and must ultimately depend upon the aid of

13
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the executive arm even for the efficacy of its judgments. 36

The power of judicial constitutional review is not absolute, but
is limited by the very nature of the judicial function. Courts may
decide constitutional questions only when those questions must
be answered to decide-Justiciable cases submitted to them by liti-
gants with standing to raise such questions.3 7 Hence, the judici-
ary does not sit in general review of legislation as it is enacted or
executive actions as they are taken. Nor have the courts any pow-
er to review legislation or executive actions on their own initia-.
tive. Rather, judges must wait for the necessity of constitutional
review to be thrust upon them by litigants whose interests are ad-
versely affected by conduct claimed to be unconstitutional.3 8

This limitation is expressed in Article III's definition of the judi-
cial power as extending only to "cases" and "controversies."3 9

The Founding Fathers were not unmindful of the possibility
that the judiciary, like the other two branches of government,
might be tempted to exceed its constitutionally circumscribed
role. Hamilton conceded the possibility that judges, in constru-
ing a statute, "may substitute their own pleasure to the constitu-
tional intentions of the legislature." But such action would be im-
proper, for the "courts must declare the sense of the law"; they
may not exercise "will" instead of 'judgment."4 Thus, Hamilton
acknowledged the need for judicial accountability, but stressed
that the "precautions" for the "responsibility" of the federal judi-
ciary were to be found only in the Constitution's provision for im-
peachment. That device, he wrote, was "the only provision on the
point which is consistent with the necessary independence of the
judicial character. 4 1

Hamilton characterized as "a phantom" any feared danger of
judicial encroachments on legislative authority.4 2 To him, not
only was the judiciary a comparatively weak branch of govern-
ment, but there was also

"the consideration of the important constitutional check
which the power of instituting impeachments in one part of
the legislative body, and of determining upon them in the
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other, would give to that body upon the members of the ju-
dicial department. This is alone a complete security." 43

If, as the Framers thus believed, the judicial branch is the only
realistic check to prevent the political branches from exceeding
their constitutional powers,44 then it must follow that Congress'
power to regulate federal courtjurisdiction cannot be so broad as
to enable Congress to divest the courts of the function ofjudicial
constitutional review, as the bills currently under consideration
would do. In the system explicated by the Framers, Congress
could not have the power to make any statute review-proof by the
simple expedient of divesting all federal courts ofjurisdiction to
hear a challenge to it. Even more abhorrent to that scheme is the
notion inherent in the current bills, that a simple majority of
Congress may eviscerate judicial constitutional decisions with
which that majority disagrees merely by stripping the federal
courts of power to consider such cases in the future. To conclude
that the Framers viewed the judiciary as the fundamental check
upon excesses by Congress, but also gave Congress the power by
simple majority to nullify that check, is, in the words of a recent
commentary, "to charge them-with chasing their tails around a
stump."45-

B. Judicial Review and the Supremacy of Federal Law

Federal judicial review of state laws and acts is as important to
our federal system as review of federal laws and acts. Yet most of
the bills now under consideration are aimed primarily at restrict-
ing this form ofjudicial review.

The Supremacy Clause provides that the United States Consti-
tution, and all federal laws enacted pursuant thereto, are the "su-
preme Law of the Land.' 46 The federal judiciary, especially the
Supreme Court, is the Constitution's mechanism for enforcing
the Supremacy Clause vis-a-vis the states.47

- Many constitutional scholars believe that the Supreme Court's
most important role in our constitutional system is assuring that
federal law, and particularly the Constitution, is interpreted uni-
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formly throughout the nation. In this view, the notion of a single
supreme Constitution would be rendered virtually meaningless
if it could be interpreted to mean different things in different
states.48

Professor Charles Black has written:

"There is nothing in our entire governmental structure
which has a more leak-proof claim to legitimacy than the
function of the courts in reviewing state acts for federal con-
stitutionality."

49

And Justice Holmes stated:

"I do not think the United States would come ro an end if we
[the Supreme Court] lost our power to declare an Act of
Congress void. I do think the Union would be imperiled if
we could not-make that determination as to the laws of the
several states." 50

These views echo those of the Framers. A major criticism of the
Articles of Confederation was the weakness of the national gov-
ernment and the consequent disharmony among the states.5"
Hamilton regarded it as essential that, in a national union, there
be a national judiciary to assure uniform interpretation of na-
tional laws:

"If there are such things as political axioms, the propriety of
the judicial power of a government being coextensive with
its legislative may be ranked among the number. The mere
necessity of the uniformity in the interpretation bf the na-
tional laws decides the question. Thirteen independent
courts of final jurisdiction over the same causes, arising
upon the same laws, is a hydra in government from which
nothing but contradiction and confusion can proceed. 5 2

Hence, the Framers understood that the supremacy of federal
law can only be effected if there is a single tribunal with the ulti-
mate responsibility for deciding what the law is. As Hamilton
wrote:
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"To avoid the confusion which would unavoidably result
from the contradictory decisions of a number of independ-
entjudicatories, all nations have found it necessary to estab-
lish one court paramount to the rest, possessing a general
superintendence and authorized to settle and declare in the
last-resort a uniform rule of civil justice."53

Even those at the Constitutional Convention who emphasized
the independence of the states in the proposed federal system
and wished to minimize the scope of the federal judiciary ac-
knowledged that such independence was limited by the require-
ments of the Constitution and federal law, and that the federal
judicial branch had the authority to interpret the-Constitution
and the laws. For example, John Rutledge of South Carolina ar-
gued at the Constitutional Convention:

"The State Tribunals might and ought to be left in all cases
to decide in the first instance, the right of appeal to the supreme
national tribunal being sufficient to secure the national rights &
uniformity ofJudgments.'' 54

Over nearly two centuries, Congress has consistently recog-
nized the necessity of appellate jurisdiction in.the Supreme
Court over state court decisions as the primary means of enforc-
ing the Supremacy Clause. From the Judiciary Act of 17895-
through the present Judicial Code,56 Congress has always pre-
served the Supreme Court's appellate jurisdiction to consider
whether state acts contravene the Constitution or federal laws en-
acted pursuant thereto.5 7

The debate over the firstJudiciary Act is instructive. Although
the First Congress continued the Constitutional Convention's de-
bate over the desirability of creating inferior federal courts, the
necessity of the Supreme Court's having appellate jurisdiction to
assure national uniformity was not questioned.58 Even those who
"were anxious to give the Federal Courts as little jurisdiction as
possible" acknowledged that state court decisions on questions of
federal law must be "subject to Federal revision through the ap-
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pellate power of the United States Supreme Court." 9 The uni-
versal acceptance of federal judicial constitutional review over
state acts and court decisions sheds light on the intent of the Con-_
stitution's Framers, for the Judiciary Act of 1789 was "passed by
the first Congress assembled under the Constitution, many of
whose members had taken part in framing that instrument, and
is contemporaneous and weighty evidence of its true meaning.'6°

Following passage of the Judiciary Act of 1789, leading Su-
preme Court decisions have consistently expounded the impor-
tance to our system of constitutional federalism of federal judici-
al review over state acts. As one scholar observed:

"From an early date the Supreme Court itself has explicitly
recognized that its indispensable functions under the Con-
stitution are to resolve conflicting interpretations of the fed-
eral law and to maintain the supremacy of that law when it
conflicts with state law or is challenged by state authority."6'1

Justice Story's opinion in Martin v. Hunter's Lessee62 reaffirmed
the Supreme Court's essential role in securing a uniform system
of law throughout the United States by holding that its appellate
jurisdiction applied to all cases specified in Article III, whether
those cases arose in state or federal courts. That landmark opin-
ion emphasized

"the importance, and even necessity of uniformity of deci-
sions throughout the whole United States, upon all subjects
within the purview of the constitution. judges of equal
learning and integrity, in different States, might differently
interpret a statute, or a treaty of the United States, or even
the constitution itself. If there were no revising authority to
control these jarring and discordant judgments, and har-
monize them into uniformity, the laws, the treaties, and the
constitution of the United States would be different in dif-
ferent States, and might, perhaps, never have precisely the
same construction, obligation, or efficacy, in any two States.
The public mischiefs that would attend such a state of things
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would be truly deplorable; and it cannot be believed that
they could have escaped the enlightened convention which
formed the constitution ... [T]he appellate jurisdiction
must continue to be the only adequate remedy for such
evils."63

These principles have never been seriously questioned. In Co-
hens v. Virginia,6 ChiefJustice Marshall's opinion, upholding the
Supreme Court's authority to review a state court criminal con-
viction that involved interpretation of a federal statute, stated
that

"the necessity of uniformity, as well as correctness in ex-
pounding the constitution and laws of the United States,
would itself suggest the propriety of vesting in some single
tribunal the power of deciding, in the last resort, all cases in
which they are involved ....

"[The Constitution's Framers] declare that in such cases
the supreme court shall exercise appellate jurisdiction.
Nothing seems to be given which would justify the with-
drawal of ajudgment rendered in a state court, on the con-
stitution, laws, or treaties of the United States, from this ap-
pellatejurisdiction. "65

In Ableman v. Booth.66 the Supreme Court reiterated that the
Supremacy Clause requires a single federal tribunal to make a fi-
nal determination as to the laws of the United States and the Con-
stitution, "for if left to the courts of justice of the several States,
conflicting decisions would unavoidably take place ... and the
government of the United States would soon become one thing
in one State and another thing in another. "67

In the face of these clear Supreme Court pronouncements,
Congress has never disturbed the Supreme Court's appellate ju-
risdiction to hear federal constitutional challenges to state acts,
either broadly or as to specific issues. To do so now, as proposed
in the bills here under consideration, would violate the spirit, if
not the letter, of the Supremacy Clause-by eliminating the only
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federal means for enforcing it, and would run counter to a con-
sistent line of historical authority affirming the Supreme Court's
central role under that clause.

C. Judicial Review and Individual Rights
The pending bills strike most directly at the third basic func-

tion ofjudicial constitutional review: protecting individual rights
against abridgement by majority rule as expressed through the
political branches of government.

Majority rule is-not the only rule in-the United States. Rather,
our Constitution guarantees specific rights to individuals-free-
dom of speech, free exercise of religion, equal protection of the
the law, and due process of law, to name a few-against infringe-
ment by majority will expressed as through the political branches
of government. As the Supreme Court stated nearly 40 years ago
in West Virginia State Board of Education v. Barnette:

"The very purpose of a Bill of Rights was to withdraw cer-
tain subjects from the vicissitudes of political controversy, to
place them beyond the reach of majorities and officials and
to establish them as legal principles to be applied by the
courts. One's right to life, liberty, and property, to free
speech, a free press, freedom of worship and assembly, and
other fundamental rights may not be submitted to vote;
they depend on the outcome of no elections., 68

And as James Madison wrote much earlier:

"[I]n our Government the real power lies in the majority of
the Community, and the invasion of private rights is chiefly
to be apprehended, not from acts of Government contrary
to the sense of its constituents, but from acts in which the
Government is the mere instrument of the major number of
the Constituents."69

Hence, the Founding Fathers recognized that the exercise of
fundamental rights, and the individuals who- exercise them,
would not always win public favor, and that, from time to time, a
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substantial and vocal majority of thcpubli might clamor to
.abridgeAhem in-certaininstan-es. Were this not so, there would
be no reason to enjoin the infringement of these rights in the
Constitution.

Institutionally, the federal judiciary is the only organ of gov-
ernment that can be counted upon to protect individual rights
when they are pitted against the will of the majority. That was
why Article III, Section 1, of the Constitution made the judiciary
independent of public favor by giving judges lifetime tenure and
undiminished compensation throughout theirjudicial service. 70

It was thus intended that the courts should be free to render un-
popular decisions that thwart the current majority's will when the
law, as the courts interpret it, so requires.

The central role of the federal courts in protecting individual
rights from encroachment by the majoritarian branches of gov-
ernment has been repeatedly acknowledged.7 ' Chief Justice
Hughes wrote in 1927:

"In our system, the individual finds security in his rights be-
cause he is entitled to the protection of tribunals that repre-.
sent the capacity of the community for impartial judgment
as free as possible from the passion of the moment and the
demands of interests or prejudice.'72

Similarly, Justice Frankfurter, while a professor of law at Har-
vard, wrote:

"The Supreme Court is indispensable to the effective work-
ings of our federal government .... I know of no other
peaceful method for making the adjustments necessary to a
society like ours-for maintaining the equilibrium between_
state and federal power, for settling the eternal conflicts be-
tween liberty and authority-than through a court of great
traditions free from the tensions and temptations of party
strife, detached from the fleeting interests of the mo-
ment."T .

AndJustice Black observed that our federal courts "stand against'
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any winds that blow as havens of refuge for those who might oth-
erwise sufferbecause they are helpless, weak, outnumbered, or
because they are non-conforming victims of prejudice and public
excitement."74

While most commentators have emphasized the courts' role as
protectors of personal liberty (freedom of speech, religion, pri-
vacy, and the like), equally important is the courts' role as guard-
ians of private property." The courts are the people's only
means of enforcing the Fifth and Fourteenth Amendment pro-
hibitions against the taking of private property for public use
without just compensation and the deprivation of a person's
property without due process of law.

Given the historic swings of the political pendulum, it is not in-
conceivable that a majority of the people of the United States, or
of just one state, might someday elect a socialist government, as
has already occurred in Western Europe. Should that govern-
ment embark on a program that included nationalization of ma-
jor industries or redistribution of private property, the judiciary
would be the only institution sufficiently independent to protect
the rights of private property guaranteed by the Constitution in
the face of public clamor. But if the 97th Congress can legitimate-
ly curtail the federal courts' jurisdiction to adjudge selected con-
stitutional claims, as now proposed, then a future Congress, by
simple majoiity, could as easily eliminate the courts'jurisdiction
to hear claims based on government seizures of private property
without due process or just compensation.7 6

The federaljudiciary's historic role as guardian of the rights of
personal liberty and property guaranteed by the Constitution
should not be cast aside simply because, as the Framers intended,
courts sometimes render opinions that are unpopular. It is no se-
cret that the bills presently under consideration were prompted
by controversial judicialdecisions--banning prayer from public
schools, imposing busing as a means of integrating public
schools, and permitting abortions--that are extremely unpopu-
lar in many quarters. Whether or not one agrees with the courts'
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decisions in these cases, it is clear that the courts were acting in
their constitutional capacity as the protector of individual rights
guaranteed by the Constitution. It would ill serve the long-term
stability of our form of government, and would probably be un-
constitutional, for Congress now to claim the power to curtail the
federal courts' jurisdiction to perform this essential constitution-
al function.

D. Judicial Review and Constitutional Development

A final objection to the practice of divesting the federal courts
ofjurisdiction to hear constitutional claims is that it would stultify
the development of constitutional law. Our Constitution is more
than the words put on paper some two hundred years ago; rath-
er, it is a living document that grows and adapts with the experi-
ence of our people."

The meaning of laws, and particularly the meaning of consti-
tutional provisions, is not always a bright-line truth, especially as
it may be applied to factual circumstances never envisioned by
the Framers. For example, radio and television did not exist at
the time that the First Amendment was drafted, nor indeed for
most of the Amendment's history. Yet, although the technologi-
cal advances raise questions of access and other matters, not pre-
sent in the case of other forms of publication such as newspapers,
the courts have applied the principles of the First Amendment to
these new means of communication.

The federal judiciary has been the primary instrument for re-
flecting such growth and adaptation in constitutional doctrine.
Thus, one of the ironies in proposals like the present bills is that
the very judicial decisions that were so unpopular that they
spawned such bills would become frozen in the law forever. If the
federal courts are divested of jurisdiction to engage in the nor-
mal processes of change through the development of new legal
doctrine, shifts in social conditions, or turnover of judges (espe"-
cially Supreme CourtJustices), and if state courts continue to fol-
low federal constitutional law, as they are required to do under
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the Supremacy Clause, the current state of the law on abortions,
school prayer, and busing will be preserved, subject to change
only by constitutional amendment.78

In cases where a bright-line result is taot immediately apparent,
the interplay between the courts and Congress and among the
different courts throughout the country is an important process
in the development of the law. Silencing the federal courts to
speak on such issues by withdrawing their jurisdiction would de-
prive the nation of this important element in the lawmaking
process and would be grievously unwise. Not only would the cre-
ative interplay between the inferior federal courts and the Su-
preme Court be lost, but so too would the interplay between the
federal courts and the state courts. Three years ago, this Com-
mittee, commenting upon proposals to abolish diversity jurisdic-
tion, stated:

"The Erie requirement that federal courts apply state sub-
stantive law in diversity cases has resulted in a continuous
flow between the federal and state systems of both proce-
dural and substantive reforms .... Elimination of such
cross-fertilization could have sinificant adverse effects on
the general character and competence of the two sys-
tems."79

This process of cross-fertilization is all the more important in the
realm of the basic constitutional issues, which the pending bills
propose to remove from the jurisdiction of the federal courts.

Ill. THE EXTENT OF CONGRESS' AUTHORITY UNDER ARTICLE III

Given the federal judiciary's essential role in our system of
checks and balances, its basic function of enforcing the Suprem-
acy Clause, and its task of protecting individual rights, does it
stand to reason that Congress has the constitutional power to cur-
tail those functions by limiting the courts'jurisdiction as the pro-
ponents of the current bills contend? It is with that question in
mind that we now examine the Constitution's provisions grant-

24



965

ing Congress a measure of control over federal court jurisdic-
tion, which are cited as the constitutional authorization for most
of the pending bills.

Congress' power to regulate the jurisdiction of the federal
courts is conferred by Article III of the Constitution (emphasis
added):

"Section 1. The judicial Power of the United States, shall
be vested in one supreme Court, and in such inferior Courts as
the Congress may from time to time ordain and establish. The
Judges, both of the supreme and inferior Courts, shall hold
their Offices during good Behaviour, and shall, at stated
Times, receive for their Services, a Compensation, which
shall not be diminished during their Continuance in Office.

"Section 2....

"In all cases affecting Ambassadors, other public Minis-
ters and Consuls, and those in which a State shall be Party,
the supreme Court shall have original Jurisdiction. In all the
other Cases before mentioned [within thejudicial power of the Unit-
ed States], the supreme Court shall have appellate Jurisdiction, both
as to Law and Fact, with such Exceptions, and under such Regula-
tions as the Congress shall make.""s

Historically, the federal judiciary has never exercised jurisdic-
tion as broad as the full-judicial power defined in Article III.
From the Judiciary Act of 1789 onward, statutes defining theju-
risdiction of the Supreme Court and lower federal courts have
never utilized the entire reach of the "judicial power" defined in
Article III, Section 2, and the courts have never claimedjurisdic-
tion toreach the categories of cases outside the statutory defini-
tion. To cite two contemporary examples: (1) no federal court
has original jurisdiction to hear diversity claims that do not meet
the statutory jurisdictional amount,sl even though there is no
such limitation on diversity jurisdiction in Article III; (2) the Su-
preme Court does not have appellate jurisdiction over diversity
cases tried in the state courts that do not involve a federal ques-
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tion, 82 even though such jurisdiction would be within the reach
of Article III.

On the other hand, since theJudiciary Act of 1789, statutes de-
fining federal court jurisdiction have regularly conferred broad
jurisdiction upon the federal judiciary within the definition of
'judicial power" contained in Article III of the Constitution.
Congress has not sought to useits power over federal courtjuris-
diction to erode the judiciary's central role in interpreting the
Constitution and federal law or in exercising the responsibility of
judicial constitutional review. Nor has it previously attempted to
define federal court jurisdiction in terms of substantive issues, as
opposed to neutral principles such as citizenship of the parties or
amount in controversy. Because of this, there has been little occa-
sion for the courts to consider the metes and bounds of Congress'
control over federal court jurisdiction. 83 Most of the statements
in judicial opinions concerning the extent of Congress' power
over federal courtjurisdiction are therefore dicta, and cannot be
viewed as controlling doctrine.t

This much, however, seems clear: There is no support, from
the debates surroundingthe adoption of Article Illor otherwise,
for the proposition that the Framers intended Article III to con-
fer upon Congress power to strip the federal courts of jurisdic-
tion to hear constitutional claims or to abrogate the federal
courts' essential function of judicial constitutional review in re-
sponse to unpopular, or even erroneous, judicial decisions.8 5

Nor is there authority for the proposition that Congress' power
to regulate jurisdiction may be used as an indirect means of un-
dermining judicial opinions with which Congress disagrees.86

The statements in The Federalist Papers that the power of im-
peachment was intended to be the only check on the federaljudi-
ciary87 strongly indicate that the Framers never intended Con-

gress' Article III control over jurisdiction to be so used. Rather,
read in context, it appears that Congress' regulation of federal
court jurisdiction was intended solely to permit Congress,
through policy-neutral criteria, to allocate judicial business
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among the federal courts, to prevent the federal courts from be-
coming overburdened by cases that do not involve substantial
federal claims, and to provide orderly procedures for the federal
judiciary's exercise of its jurisdiction.88 This view is supported by
the manner in which Congress has actually exercised its Article
III powers to regulate federal courtjurisdiction since the begin-
ning of the Republic; Congress has never curtailed the courts'ju-
risdiction to adjudicate constitutional claims as proposed in the
jurisdiction-stripping bills.

The unprecedented nature of the bills here under consider-
ation poses serious doubts about their constitutionality as well as
their wisdom. While the manner in which Congress has histori-
cally exercised its jurisdictional power cannot alter the Constitu-
tion's grant of that power, it can illuminate the proper meaning
of that grant. AsJustice Frankfurter explained:

"The Constitution is a framework for government. There-
fore the way the framework has consistently operated fairly
establishes that it has operated according to its true nature.
Deeply imbedded traditional ways of conducting govern-
ment cannot supplant the Constitution or legislation, but
they give meaning to the words of a text or supply them. It is
an inadmissibly narrow conception of American constitu-
tional law to confine it to the words of the Constitution and
todisregard the gloss which life has written upon them."89

We turn now to specific consideration of the constitutional lan-
guage relied upon as authority for enactment of the pending
bills. Since Congress' power over Supreme Court and lower court
jurisdiction depends upon different provisions of Article III,
those provisions must be analyzed separately.
A. Supreme Court Jurisdiction

The Constitution confers original jurisdiction upon the Su-
preme Court in a relatively narrow range of cases involving dip-
lomatic personnel or in which a state is a party.90 Congress can
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neither add to nor subtract from the original jurisdiction thus
conferred.91

The Supreme Court's most important role in our system is thus
as an appellate court, hearing appeals from both inferior federal
courts and state courts on issues of federal constitutional, statu-
tory, and administrative law. As discussed above (Part II), the his-
tory of the Constitution indicates that the Supreme Court was in-
tended to be the final arbiter of federal law; to review the
constitutionality of acts of Congress and federal executive ac-
tions; to review the constitutionality of state enactments in light-
of federal statutory and constitutional law, thereby serving as the
primary instrument for enforcing the Supremacy Clause; and to
protect individual rights from encroachments by the majoritar-
ian branches of the federal arid state governments.

Such power as Congress has over the Supreme Court's appel-
late jurisdiction is conferred by the Exceptions Clause of Article
III, Section 2, which grants such jurisdiction "with such Excep-
tions, and under such Regulations as the Congress shall make." If
Congress has authority to restrict the Supreme Court's appellate
jurisdiction to hear constitutional claims, as proposed in the
pending bills, it must derive from this clause.

Those who advocate such authority for Congress contend that
the Exceptions Clause, read literally, gives Congress plenary
power over the Supreme Court's appellate jurisdiction. One an-
swer to this contention is that the Constitutional Convention vot-
ed down a proposal that would have expressly given Congress
such plenary power. In the course of the Constitutional Conven-
tion's consideration of Article III, a-motion was made to replace a
provision that was substantively identical to thi Exceptions
Clause as enacted with the following language: "In all the other
cases before mentioned the judicial power shall be exercised in
such manner as the legislature shall direct." The Convention re-
jected this proposal, and instead adopted the Exceptions Clause
in its present form.92

Moreover, while such a literal reading of a single phrase might
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be acceptable in construing a detailed regulatory statute, it is not
appropriate in constitutional interpretation. In the words of
ChiefJustice Marshall, "we must never forget, that it is a constitu-
tion we are expounding."'93 It is thus axiomatic that the Constitu-
tion necessarily must be read as a broad outline of our system of
government, and its individual provisions must be read in the
context of the organic whole.94 Proper interpretation of the Con-
stitution requires consideration of its spirit, as well as its letter,
and the spirit should control over an interpretation that would
defeat an essential tenet of the Constitution, such as the doctrine
of separation of powers.

Accordingly, the Exceptions Clause must be read in the con-
text of the broad language of Article III establishing the judicial
power of the United States. It would be curious drafting, and
contrary to established principles of constitutional, statutory, and
contractual construction, if an "exception" in the third para-
graph of the Article were read to grant to Congress the power to-
tally to efface the Supreme Court's a.ppellateju-riisdiction granted
in the same Article-especially in the absence of any historical
evidence that this clause was intended to permit, at Congress' op-
tion, a radical diminution of the constitutional role of the Su-
preme Court.

There was no discussion in the Constitutional Convention of
any such far-reaching effect to be attributed to the Exceptions
Clause. Nor was there any suggestion of any such significance in
the preparation of earlier drafts of the Constitution.9 5 Although
the clause was debated at-the Constitutional Convention, the
point at issue was the scope of the Supreme Court's appellate ju-
risdiction with respect to matters of fact, which some considered
to be an infringement of the cherished right to a trial byjury.96 As
Hamilton observed, "The propriety of this appellatejurisdiction
has scarcely been called in question in regard to-matters of law;
but the clamors have been loud against it as applied to matters of
fact."%97 As one constitutional scholar has noted, the debate ended
in a compromise that left the First Congress to struggle with the
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scope of the Supreme Court's appellate jurisdiction over factual
determinations under the Exceptions Clause:

"So complicated were the varying practices [of review of
facts]'that it was concluded to leave the problem for han-
dling by the Congress through the medium of the 'excep-
tions' clause, fashioned to meet the 'principal criticism' of
the appellate jurisdiction, its inclusion of matters -of
'fact.' "98
In his well-known "Dialogue," Professor Hart rejected as "pre-

posterous" the notion that the Exceptions Clause might be read
"as authorizing exceptions which engulf the rule, even to the
point of eliminating the appellate jurisdiction altogether."99 Ac-
cording to Hart, the measure of Congress' power over the Su-
preme Court's appellate jurisdiction under the Exceptions
Clause "is simply that the exceptions must not be such as will de-
stroy the essential role of the Supreme Court in the constitutional
plan."' ° As Professor Ratner pointed out, this interpretation of
the limits of the Exceptions Clause is buttressed by legal usage
known to the Framers when the Constitution was drafted, by
which an "exception" cannot be construed to nullify the rule that
it limits or to negate an essential part of what was granted.01

Judicial precedent on the scope of Congress' power under the
Exceptions Clause is not illuminating. As noted above, because
Congress has never challenged the Supreme Court'sjurisdiction
to hear constitutional claims, there are no definitive rulings on
the extent or limits of Congress' power.0 2 While some cases con-
tain extravagantly broad statements concerning Congress' power
over the Supreme Court's jurisdiction, 103 the statements are dic-
ta, for the cases did not involve any attempt by Congress to limit
the Court'sjurisdiction to hear constitutional claims. 14 Only two
Reconstruction-era cases, Ex parte McCardlelo' and United States v.
Klein,'°6 actually addressed the scope of Congress' power under
the Exceptions Clause, and they point in opposite directions.

Those who urge that the Exceptions Clause gives Congress
plenary power to divest the Supreme Court of appellatejurisdic-
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tion most often cite Ex parte McCardle as the leading authority for
this view.°10 In 1867, William H. McCardle, a newspaper editor
in Mississippi, had been arrested by the army pursuant to the
Military Reconstruction Act'08 passed earlier the same year,
which subjected the South to federal military command. Based
upon anti-reconstructionist editorials McCardle had published,
he was charged with libel, disturbing the peace, inciting insurrec-
tion, and impeding reconstruction. He petitioned the federal cir-
cuit court for a writ of habeas corpus, challenging the constitu-
tionality of the Military Reconstruction Act, under a Habeas
Corpus Act passed by the same Reconstruction Congress in
1867. 1" There was some irony in this: the 1867 Habeas Corpus
Act was passed for the purpose of advancing reconstruction by
expanding the federal courts' powers to release former slaves
and others who were being unlawfully held prisoner by* the
southern states.110 But the terms of the statute were not confined
to prisoners in state custody, and McCardle, an anti-reconstruc-
tionist, was using it as a device to challenge the very reconstruc-
tion that the act was intended to promote.

The circuit court denied McCardle's petition, and he appealed
to the Supreme Court under a provision of the 1867 Act. The
Government moved to dismiss the appeal, and the Supreme
Court denied the motion."1 The Government then faced the
prospect that the Supreme Court, on reaching the merits, might
declare one of the cornerstones of reconstructi6n policy to be un-
constitutional. To avert this threat, while McCardle's appeal was
still pending, Congress repealed the provision of the 1867 Habe-
as Corpus Act that allowed a direct appeal to the Supreme
Court.112 In light of that repeal, the Supreme Court dismissed
the appeal in a terse opinion, containing the following language
relied upon by proponents of the current bills:

"... The provision of the act of 1867, affirming the appel-
late jurisdiction of this court in cases of habeas corpus is ex-
pressly repealed. It is hardly possible to imagine a plainer
instance of positive exception.
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"We are not at liberty to inquire into the motives of the
legislature. We can only examine into its power under the
Constitution; and the power to make exceptions to the ap-
pellate jurisdiction of this court is given by express words.

"What, then, is the effect of the repealing act upon the
case before us? We cannot doubt as to this. Without jurisdic-
tion the court cannot proceed at all in any cause. Jurisdic-
tion is power to declare the law, and when it ceases to exist,
the only function remaining to the court is that of announc-
ing the fact and dismissing the cause." 1 13

In reading Ex parte McCardle, it must be borne in mind that the
opinion was written under the most intense imaginable pressure
at the peak of radical Reconstruction. As one commentary has
noted, "With troops in the streets of the capital and the President
of the United States on trial before the Senate, a less ideal setting
for dispassionate judicial inquiry could hardly be imagined."114

And as Justice Douglas once observed, "There is a serious ques-
tion whether the McCardle case could command a majority view
today."' 15

Moreover, the full McCardle opinion shows that it does not sup-
port so broad a view of Congress' power over the Supreme
Court's jurisdiction as the above-quoted excerpt might sug-
gest. 116 While the opinion terms the 1868 repealer act an "excep-
tion" to the Court's appellate jurisdiction, in fact the repealer
merely withdrew a procedure for appealing to the Supreme Court
under the 1867 Habeas Corpus Act enacted the preceding year.
The repealer did not narrow the Supreme Court's subject matter
jurisdiction-that is, it did not limit the kinds of claims that the
Supreme Court could hear, assuming they came to it by an avail-
able route.1 17 The McCardle opinion made this very point:

"Counsel seems to have supposed, if effect be given to the
repealing act in question, that the whole appellate power of
the court, in cases of habeas corpus, is denied. But this is an er-
ror. The act of 1868 does not except from that jurisdiction
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any cases but appeals from Circuit Courts under the act of
1867. It does not affect the jurisdiction which was previ ouslo exer-
cised., 118

The Supreme Court made the distinction even plainer later
the same year in Ex parte Yerger. "9 There, the Court considered
another appeal by another anti-reconstructionist newspaper edi-
tor held in military custody under the Military Reconstruction-
Act. Like McCardle, Yerger was charged with impeding recon-
struction. Like McCardle, he petitioned a circuit court for a writ
of habeas corpus under the Habeas Corpus Act of 1867. The cir-
cuit court denied Yerger's petition, and Yerger sought review by
the Supreme Court. But unlike McCardle, Yerger invoked the
Supreme Court's appellate jurisdiction under the procedures
provided by the Judiciary Act of 1789, not the repealed provision
for direct appeals of the Habeas Corpus Act of 1867. The Su-
preme Court held, over objection by the Government, that it had
appellate jurisdiction under the prior law to hear appeals in ha-
beas corpus cases brought under the 1867 Act, and that this juris-
diction was not affected by the 1868 repealer act. 120 Significantly,
the Court intimated that any attempt through legislation to re-
move entirely the Supreme Court's appellate jurisdiction in ha-
beas corpus cases would strike at one of the Court's essential con-
stitutional functions and raise serious constitutional questions.' 2'

United States v. Klein,122 the second case to address directly Con-
gress' authority to legislate exceptions to the Supreme Court's
appellate jurisdiction, was decided three years after Ex part
McCardle. That opinion disposed of any remaining impression
that the Exceptions Clause gave Congress plenary power to de-
prive the Supreme Court of appellate jurisdiction. A Civil War
statute authorized suits in the Court of-Claims to recover cap-
tured property by owners who were loyal to the Union or had
been pardoned by the President. Klein had received a pardon
that recited his previous disloyalty. Based upon his pardon, Klein
brought an action in the Court of Claims and recovered judg-
ment under the statute. While an appeal to the Supreme Court
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was pending, Congress passed a statute purporting to deprive
the Court of Claims and the Supreme Court ofjurisdiction in any
case where a presidential pardon recited disloyalty and to direct
that any such case be dismissed. The Supreme Court held that
this was an attempt to prescribe a rule of decision in cases before
the judiciary, violated the principle of separation of powers, and
was not a permissible use of Congress' Article III powers over ju-
risdiction.'1 3 The Court opined:

"It seems to us that this is not an exercise of the acknowl-
edged power of Congress to make exceptions and prescribe
regulations to the appellate power.....

"We must think that Congress has inadvertently passed
the limit which separates the legislative from the judicial
power.

"It is of vital importance that these powers be kept dis-
tinct."'124

The power claimed in the present bills to divest the Supreme
Court of appellate jurisdiction to hear constitutional claims goes
well beyond anything Congress has done in the exercise of its Ar-
ticle III powers at least since the turbulent Reconstruction era.
Since the pending bills erode the Supreme Court's essential role
in our constitutional system of government, they cannot be
found to be within Congress' power under the Exceptions Clause
of Article III in the absence of compelling authority. But that au-
thority is not to be found in the history of Article III,judicial de-
cisions under that Article, or the weight of scholarly authority
concerning the Article's intent.

B. Lower Court Jurisdiction

The foregoing analysis shows that Congress' power to regulate
the Supreme Court's jurisdiction under Article III does not give
Congress power to withdraw the Supreme Court'sjurisdiction to
hear constitutional claims. The issue of Congress' power under
Article III to divest the" lower federal courts of jurisdiction to
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hear constitutional claims presents a closer question. However,
-7taking into account other provisions of the Constitution and con-

siderations of sound policy toward the judiciary, the case against
thejurisdiction-stripping proposals as applied to the lower feder-
al courts is no less compelling.

1. Artice III

Congress' control over lower court jurisdiction derives not
from the Exceptions Clause, but from its power under Article
ill, Section 1, to "ordain and establish" courts inferior to the Su-
preme Court. 25 One early view, expressed by Justice Story,12 6

was that Article III required Congress to establish lower federal
courts to exercise original jurisdiction in all cases within-the con--
stitutionally definedjudicial power, other than those in which the
Supreme Court had original jurisdiction. Under this view, Con-
gress' discretion was limited to deciding where, what number,
and what character of lower federal courts to establish, and how
jurisdiction should be allocated among them.'27

The premise underlying this view-that the entire judicial
power defined by Article III must be vested in the federal judici-
ary-has since been rejected.' 28 Indeed, Justice Sto*;j6 posion
ignored the historical evidence that the Framers were divided as
to the desirability of establishing any lower federal courts and in-
tended to leave that decision to Congress. 2 9

The prevailing view has been that the Constitution gives Con-
gress absolute discretion as to whether to establish any lower fed-
eral courts. From this it is said to follow that Congress has plenary
control over the jurisdiction of such lower courts as it chooses to
create. 13° Some modem scholars have questioned the premise
underlying this view, arguing that federal courts of originaljuris-
diction are now necessary to carry out the Constitution's plan for
the federal judiciary. Professor Eisenberg argues that, because of
the proliferation of federal law and federal court caseloads since
the Framers' era, lower federal courts have become a constitu-
tional necessity to administer federaljustice; he argues that, if the
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federal courts were abolished and their cases turned over to the
state courts, the burden of harmonizing conflicting interpreta-
tions of federal law by the 50 state court systems and vindicating
federal rights would be more than the Supreme Court, exercis-
ing its appellate jurisdiction, could bear.15' Professors Redish
and Woods argue that lower federal courts are constitutionally
necessary to restrain unconstitutional acts by federal officials,
since state courts are generally without power to award relief in
such cases. 132

Whether or not it was constitutionally required to do so, the
First Congress did establish a system of lower federal courts in
the Judiciary Act of 1789, and Congress has since then consist-
ently endowed those courts with a broad measure of the judicial
power defined in Article III. The lower federal courts have long
had original jurisdiction over diversity cases and cases arising un-
der the Constitution and federal laws. Exercising that subject
matterjurisdiction, the lower federal courts have been important
instruments ofjudicial constitutional review, although their role
in enforcing the Supremacy Clause vis-a-vis the states is not so
central as that of the Supreme Court. Congress has never before
enacted legislation to deprive the lower federal courts ofjurisdic-
tion to hear cases arising under the Constitution generally, nor
on an issue-by-issue bisis, as proposed in the pending bills. '-

The lower federal courts play a vital role as courts of first in-
stance in which federal rights can be vindicated. In Mitchum v.
Foster, 133 the Supreme Court reaffirmed this role in tracing the
history of 28 U.S.C. § 1983 to its origin in the Civil Rights Act of
1871. The Court noted that this provision "opened the federal
courts to private citizens, offering a uniquely federal remedy
against incursions under the claimed authority of state law upon
rights secured by the Constitution and laws of the Nation."'3 4

The Court continued:

"The very purpose of § 1983 was to interpose the federal
courts betweenthe States and the people, as guardians of
the people's federal rights-to protect the people from un-
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constitutional action under color of state law, 'whether that
action be executive, legislative, or judicial.' ... And this
Court long ago recognized that federal injunctive'relief
against a state court proceeding can in some circumstances
be essential to prevent great, immediate, and irreparable
loss of a person's constitutional rights. Ex parte Young, 209
U.S. 123; cf. Truax v. Raich, 239 U.S. 33; Dombrowski v. Pfis-
ter, 380 U.S. 479."'135

For individuals seeking to enforce federal rights, the ability to
bring suit in a federal forum rather than a state court is signifi-
cant. As a leading study by the American Law Institute conclud-
ed, "federal courts are more likely to apply federal law sympa-
thetically and understandingly than are state courts." 1 3 6

An important advantage of the lower federal courts over most
state courts in protecting constitutional rights is the independ-
ence of federal judges from political influence, based upon their
appointment for lifetime terms and their guarantee of undimin-
ished compensation.' 3 7 Judge McGowan of the D.C. Circuit saw
the lower federal courts' role i n desegregating the public schools
as a prime example of that advantage:

"[Ils it conceivable that the job could have been entrusted
entirely to the state courts, bearing in mind the differences
in loyalties and the vulnerability to local pressures inherent
in an elective system of judges? The federal judges them-
selves have, even with the security provided them by the
Constitution, found the going hard. It is not fanciful to
think that it would have been too much for unsheltered
state judges ... Certainly it would have been hard to ask
them to risk such an exposure with so few shields."'13 8

Another important role of the lower federal courts is to devel-
op a body of empirical evidence that the Supreme Court can later
use in formulating constitutional doctrine. The Supreme Court
will often permit a difficult issue to germinate among the lower
courts before it accepts a case to resolve the issue.139 From that

37



978

process of grappling With a thorny issue through several differ-
ent cases in different courts, a more judicious final resolution
may-resiilt.-zor, at least, the areas of uncertainty and disagree-
ment may be crystallized. Then, when the Supreme Court an-
nounces doctrine, it often does so in broad terms, leaving to the
lower federal courts the task of fashioning from that doctrine de-
cisions in concrete cases. As Judge Craven of the Fourth Circuit
explained, the Supreme Court

"quite sensibly is willing to take the time to allow the inferior
courts to experiment with words, giving contentand mean-
ing to the doctrine which has been expounded. The truth is
that the Court is wise enough to know that it does not know
precisely what ought to be done and must be required. Like
the rest of us, the Court learns from experience-the expe-
rience of the inferior federal courts. Trial balloons con-
stantly soar aloft from the United States District Courts.
Some are shot down in flames by the United States Circuit
Courts of Appeals, while others are allowed to orbit indefi-
nitely."140  ,

In sum, the lower federal courts have historically played a vital'
role in vindicating constitutional rights and in promoting nation-
al uniformity in the interpretation of the Constitution and the
federal laws. The federal courts have successfully functioned
side-by-side with the state courts. As a practical matter, the pro-
posed limitations on the lower federal courts (even assuming that
an avenue of review by the Supreme Court were left open) would
so inundate the Supreme Court as the sole federalarbiter of such
issues that the effectiveness of the federal judicial branch would
be impaired. We see no compelling interest tojustify this kind of

--- =radical tampering with the present judicial system and the form
in which it has functioned for so many years. Indeed, given the
lower federal courts' present-day role in that system, such tam-
pering may now be unconstitutional, whatever Congress could
have done in 1789.

38



979

2. Other Constitutional Provisions

Aside from the limitations inherent in Article III of the Consti-
tution and the historic role of thejudiciary in our system of gov-
ernment, _other constitutional provisions and considerations
should constrain Congress from enacting any of the pending
bills. Whatever the scope of Congress' authority over federal
court jurisdiction under Article III, Congress may not exercise
that authority in a manner that contravenes any other provision
of the Constitution. While Congress is acknowledged to have ple-
nary power to regulate interstate commerce, 14' for example, no
one would suggest that Congress constitutionally could use that
power to prohibit interstate transport of political pamphlets in
violation of First Amendment guarantees, or to seize property
moving in interstate commerce without due process of law in dis-
regard of the Fifth Amendment. Congress' exercise of its author-
ity over federal courtjurisdiction, like the exercise of all of its oth-
er powers, is "entirely subject to all of the other provisions of the
Constitution that constrain government power."'142

As the Supreme Court observed:

"[T]he Constitution is filled with provisions that grant Con-
gress or the States specific power to legislate in certain
areas; these granted powers are always subject to the limita-
tion that they may not be exercised in a way that violates oth-
er specific provisions of the Constitution." 1 43

By the same token, Congress' authority overjurisdiction may not
constitutionally be used to shield government actions from judi-
cial constitutional review. 144

(a) The Due Process Clause

The Fifth Amendment prohibits the Government from de-
priving Any person of life, liberty, or property without due proc-
ess of law. Judicial constitutional review of government actions is
an essential element of due process. While Congress has never
before put the issue to the test by impairing federal court juris-
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diction to exercise such review, several cases have intimated that
a law eliminating any opportunity for federal judicial review in
any class of cases would violate the Due Process Clause. 45

Hence, Congress' authority over federal courtjurisdiction un-
der Article III is limited by the requirements of the Fifth Amend-
ment's Due Process Clause.'4 And due process requires that
there be ajudicial remedy for someone claiming to be aggrieved
by a government's violation of the Constitution.1 47

Applying these due process principles, the Supreme Court dis-
regarded a section of the Military Selective Service Act 48 that
purported to prohibit any judicial review of selective service clas-
sifications except in a criminal prosecution for violation of the
Act and upheld a registrant's right to bring an action to enjoin an
unlawful classification practice.149 And the Court of Appeals for
the District of Columbia Circuit refused to give effect to a provi-
sion of the Federal Deposit Insurance Act 50 that purported to
deprive the courts ofjurisdiction to review certain administrative
actions taken pursuant to it. " Other cases have carefully scruti-
nized jurisdiction-limiting. statutes according to these due proc-
ess principles.' 52

In light of these precedents, it is extremely doubtful that the
bills withdrawing jurisdiction in draft and military classification
cases would withstand constitutional scrutiny. The Due Process
Clause would nt tolerate subjecting a citizen to loss of liberty by
being inducted into the military without an opportunity for some
form ofjudicial review of the law ordering that loss of liberty. 53

It is equally doubtful that Congress could constitutionally re-
quire the federal courts to enforce federal legislation-for exam-
ple, by trying individuals for the crime of refusing induction into
the military-but deny those courts jurisdiction, as two of the
pending bills would do, to consider a challenge to the law's consti-
tu-tionality by a person against whom enforcement is sought.15 4

Another due process principle limiting Congress' power over
judicial jurisdiction is the requirement that all persons receive
equal treatment under the law.'" Statutes that would eliminate
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jurisdiction to hear narrow categories of constitutional claims
violate this principle by invidiously discriminating against those
who assert the particular claims thus singled outi. 156 All of the bills
presently under consideration save one (H.R. 114) suffer this in-
firmity. They each single out narrow categories of constitutional
claims forjurisdictional oblivion-those involving public prayer,
abortion, school desegregation, and sex discrimination in the
military.

Since closing off federal judicial redress to persons claiming
violations of specific constitutional rights impinges upon funda-
mental liberties, such jurisdictional limitations should be subject-
ed to strict scrutiny by the courts and can satisfy the equal protec-
tion component of the Due Process Clause only where they are
"shown to be necessary to promote a compelling governmental in-
terest., 157 Yet it is doubtful that these jurisdictional limitations
would satisfy even the lower standard applicable where funda-
mental rights aire not involved: a statutory classification must
bear a reasonable relationship to a permissible governmental
purpose.158 No legitimate, let alone compelling, governmental
interest is served by curtailing federal court jurisdiction to hear
specified constitutional claims. No serious argument can be
made that suchjurisdictional limitations are intended to promote
judicial efficiency or any similar interest legitimately within Con-
gress' purview under Article 111.1 9 And a desire to alter someju-
dicial interpretations of the Constitution with which a majority of
the Congress may disagree is not a licit governmental purpose
that will satisfy the constitutional standard." 0

(b) Specifi Constitutional Rights

Statutes that would eliminate federal courtjurisdiction to hear
specified constitutional claims, as proposed in the present bills,
may well be held to be impermissible abridgements of theionsti-
tutional rights underlying the claims as to which jurisdiction is
denied. For example, the bills that would eliminate any federal
judicial remedy against governmental violations of the First
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Amendment through school prayer programs would themselves
be an abridgement of First Amendment rights. 16 '

It is established that, where the purpose and effect of a law is to
obstructjudicial protection of constitutional rights, the law is un-
constitutional unless it is necessitated by compelling and legiti-
mate governmental interests.162 As shown above, no such show-
ing of justification can be made for bills like those here.
considered. Indeed, the present bills appear to have no purpose
other than limiting constitutional rights as those rights have been
enforced by the courts.

In Faulkner v. Clfford,163 a district court invalidated a statutory
provision that purported to deprive all federal courts ofjurisdic-
tion to review selective service classifications except in criminal
prosecutions of registrants for violation of the Military Selective
Service Act.t' There, a registrant was punitively classified I-A
for returning his registration card as a protest against the draft.
The registrant commenced a civil action to challenge the punitive
classification, arguing that his First Amendment right to protest
the draft had been infringed. The Government moved to dismiss
for lack ofjurisdiction based on the statutory prohibition against
judicial review. The court held that denying the registrant ajudi-
cial forum for his constitutional claim impermissibly chilled his
exercise of First Amendment rights, and ruled the jurisdictional
limitation to be unconstitutional as so applied.' 65

(c) Structural Provisions

As discussed above (Part II), depriving the federal judiciary of
jurisdiction to hear constitutional claims threatens the basic
structure of our government and particularly the principle of
separation of powers. As ChiefJustice Burger wrote in 1976:

"Long ago, this Court found the ordinary presumption of
constitutionality inappropriate in measuring legislation di-
rectly impinging on the basic tripartite structure of our
Government....
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"Our role in reviewing legislation which touches on the
fundamental structure of our Government is therefore akin
to that which obtains when reviewing legislation touching
on other fundamental constitutional guarantees. Because
separation of powers is the base framework of our govern-
mental system and the means by which all our liberties de-
pend, [the statute in question] can be upheld only if it is nec-
essary to secure some overriding governmental objective,
and if there is no reasonable alternative which will trench
less heavily on separation-of-powers principles."'16

We have already discussed howjurisdictional limitations of the
sort proposed would offend one important structural provision
of the Constitution, the Supremacy Clause (Part IIB above). Such
jurisdictional limitations, by seeking indirectly to alter authorita-
tive judicial interpretations of the Constitution-, may also be re-
garded as an impermissible attempt to circumvent the process of
constitutional amendment.16 7

We do not take issue with those who point out that, ultimately,
legislative supremacy is at the heart of our democratic system.
But the established constitutional mechanism for resolving a pro-
found and lasting disagreement between the judicial branch and
Congress, as the elected will of the people, as to the meaning of a
constitutional provision, is amendment of the Constitution, not
tampering with thejurisdiction of the courts. Under Article V, an
amendment to the Constitution can be proposed by two-thirds of
both houses of Congress or the application of legislatures of two-
thirds of the states, and such amendment becomes effective
when ratified by three-fourths of the states. The process of
amending the Constitution was not intended to be a simple mat-
ter, but rather one that required great deliberation. Much more
was required than the simple majority vote necessary for ordi-
nary legislation.

The proposed jurisdictional limitations also implicate another
important structural provision of the Constitution, the one gov-
erning impeachment. As noted above, the Framers intended im-
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peachment to be the sole check on the judiciary.168 Impeachment
was intended to be much harder to achieve than ordinary legisla-
tion. High crimes and misdemeanors must be proven, and a two-
thirds vote by the Senate is required for conviction.169

Were Congress able to act by simple majority upon every dis-
agreement with the judiciary's 'constitutional interpretations by
divesting the courts of jurisdiction, both of these carefully con-
structed safeguards--constitutional amendment and impeach-
ment-requiring supermajority action by Congress and the peo-
ple would be wholly avoided. Such a result would impair the
tripartite balance of power in our constitutional system and
would be inconsistent with the intentions of the draftsmen of the
Constitution.

CONCLUSION

For the reasons here discussed, the Committee concludes that
legislation to divest the federal courts ofjurisdiction to hear con-
stitutional claims, such as proposed in the pending bills, is prob-
ably unconstitutional and certainly unwise. The basic constitu-
tional plan of separation of powers, and judicial constitutional
review as an essential part of this plan, have served the nation
well for two centuries. The plan should not be tampered with be-
cause some Supreme Court constitutional decisions are per-
ceived to be out of step with public favor or even wrong.

We believe that, when ficed with proposals to divest the feder-
al courts of jurisdiction or to undermine their independence,
Congress should be guided by the example of self-restraint ex-
hibited by the 75th Congress when it rejected President Roose-
velt's court-packing proposal. As the Senate Judiciary Commit-
tee put it in 1937:

"Shall we now, after 150 years of loyalty to the constitu-
tional ideal of an untrammeled judiciary, duty bound to
protect the constitutional rights of the humblest citizen even
against the Government itself, create the vicious precedent
which must necessarily undermine our system?...
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"... Let us now set a salutary precedent that will never be
violated. Let us, of the Seventy-fifth Congress, in words that
will never be disregarded by any succeeding Congress, de-
clare that we would rather have an independent Court, a
fearless Court, a Court that will dare to announce its honest
opinions in what it believes to be the defense of liberties of
the people, than a Court that, out of fear or sense of obliga-
tion to the appointing power or factional passion, approves
any measure we may enact. We are not the judges of the
judges. We are not above the Constitution.

"... Exhibiting this restraint, thus demonstrating our
faith in the American system, we shall set an example that
will protect the independent American Judiciary from at-
tack as long as this Government stands."'170
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APPENDIX
LIST OF PENDING BILLS TO LIMIT FEDERAL COURT JURISDICTION

TO HEAR CONSTITIONAL CLAIMS

Bill No. Sponsor Subject

H.R. 72 Ashbrook Prayer
H.R. 73 Ashbrook Abortion
H.R. 114 Bennett StateJudgments
H.R. 31I §106 Hansen Prayer
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H.R, 326
H.R. 340
HA. 408
H.R. 761
H.R. 865
H.R. 867
H.R. 869
H.R. 900 §2
H.R. 989
H.R. 1079
H.R. 1180
H.R. 1335
H.R. 2047
H.R. 2347
H.R. 2365
H.R. 2791
H.R. 3225
S. 158 2
S.481
S. 528
S.583

Holt
Holt
Quillen
McDonald
P. Crane
P. Crane
P. Crane
Hyde, et. ano.
McDonald
Hinson
Ashbrook
Nichols
Moore
P. Crane
Evans
Evans
Mazzoli, et al.
Helms
Helms, et ano.
Johnson, et al.
Hatch

FOOTNOTES
I 1 A. de Tocqueville, Democracy in America ch. VI, at 107 (Bradley ed. 1945).

2 For example, bills in the 1950s to deprive the federal courts ofjurisdiction to hear
challenges to loyalty-oath requirements or subversive activities laws; bills to eliminate
federal courtjurisdiction over legislative apportionment cases in the wake of the land-
mark decision in Baker v. Carr, 369 U.S. 186 (1962); earlier proposals to divest the
courts ofjurisdiction over challenges to religious observances in public schools; and
bills introduced in the 1950s and again in the early 1970s which, like some of the pre-
sent bills, would have deprived the federal courts ofjurisdiction to order busing as a
means of remedying school segregation. For descriptions anddiscussions of prior
proposals to limit federal court jurisdiction to hear constitutional claims, see, e.g.,
Brest, The Conscientious Legislator's Guide to Constitutional Interpretation, 27 Stan. L. Rev.
585,593 (1975); Eisenberg, CongressionalAuhority To Restrict Lower Federal CourtJuris-
diction, 83 Yale L.J. 498, 498-99 (1974); Freund, Storm Over the American Supreme
Court, 21 Modern L. Rev. 345 (1958); Ratner, Congr Power Over the Appellate
Jurisdiction of the Supreme Court, 109 U. Pa. L. Rev. 157, 159 (1960); Van Alstyne, A
Critical Guide to Ex Parte McCardle, 15 Ariz. L. Rev. 229, 230 (1973); Note, Governance,
13 Ga. L. Rev. 1513, 1522-25 (1979); Note, The Nixon Busing Bi/ls and Congremional
Power, 81 Yale L.J. 1542 (1972); Kaufman, Congress v. The Court, N.Y. Times, Sept.
20, 1981, 6 (Magazine), at 44,48,54. See also Nagel, Court-CurbingPeriods in American
History, 18 Vanderbilt L. Rev. 925 (1965) (statistical analysis of bills to linit the courts'
powers); Note, Governance, supra at 1517-18 (examples of legislation to limit courts'ju-
risdiction in other countries).

s U.S. Const. art. VI, d. 2.
4 67 A.B.A.J. 1082 (1981). This action by the ABA's House of Delegates was sup-

ported by a well-reasoned report from its Special Committee on Coordination of Fed-
eral Judicial Improvements, which concludes:

"The real issue, the only issues is whether, as a matter of policy and of constitu-
tional permissibility, this nation is going to adopt a device whereby each time a
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decision of the Supreme Court or a lower court offends a majority of both
houses of Congress, thejurisdiction of the federal courts to hear that issue will
be stripped away. We do not believe that is a system the Framers intended nor
one that we should strive to institute."

Id.
5 For example, Former Solicitor General Robert Bork, although critical of many

modern Supreme Court decisions, argued that enactment of the presentjurisdiction-
stripping bills "would not be in keeping with the spirit of the Constitution nor would it
be in keeping with its structure." 67 A.B.A.J. 1095 (1981). The Reagan Administra-
tion, so far as we are aware, has not yet taken an official position. A Justice Depart-
ment spokesman has said that theJustice Department "will not be announcing" its po-
sition on the bills. Id.

6 Kaufman, supra note 2, at 44. See also Kaufman, See the Founding Fathers Stir: Tam-
pering With the Courts'Power Would Invite Instability, L.A. Times, Mar. 25, 1981, § 2, at 7.

7 H.R. 72, 326, 408, 865, 989, 1335, and 2347, 97th Cong., Ist Sess. (1981).
8 S. 481, 97th Cong., Ist Sess. (1981).
9 E.g., Abington School Dist. v. Schempp, 374 U.S. 203 (1963); Engel v. Vitale, 370

U.S. 421 (1962).
10 S. 450, 96th Cong., Ist Sess. §§ 11-13 (1979).
"1 It is doubtful that these bills would have the intended effect of removing school

prayer cases from the federal courts, since they would divest the federal courts ofju-
risdiction only to hear cases involving "voluntary" prayer. Therefore, under the bills,
federal courts would have to decide the threshold question of whether a particular re-
ligious observance is "voluntary." One of the underpinnings of the Supreme Court's
decisions on school prayer is that, particularly in dealing with impressionable school-
children, there is an element of subtle coercion in any religious observance led by a
school authority and participated in by the majority of pupils, and participation in
such an observance is therefore not entirely voluntary. Engel v. Vitale, 370 U.S. 421,
430-31 (1962); see Abington School Dist. v. Schempp, 374 U.S. 203. 228. 288-93
(1963) (concurring opinion). (However, the Court has held squarely that even absent
coercion, government sponsorship of prayer in public schools violates the Establish-
ment Clause of the First Amendment. Engel v. Vitale, supra at 430.) Furthermore,
questions of fact that affect constitutional rights are exclusively within the province of
the federal judiciary, and ultimately the Supreme Court, to decide. E.g., Crowell v.
Benson, 285 U.S. 22,60 (1932) (Hughes, C.J.):

"In cases brought to enforce constitutional rights, the judicial power of the
United States necessarily extends to the independent determination of all
questions, both of fact and law, necessary to the performance of that supreme
function."

See id. at 58-6 1. See also United States v. Klein, 80 U.S. (13 Wall.) 128, 146 (1872).
12 U.S. Const. art. VI, ci. 2.
Is H.R. 311,97th Cong., lstSess. § 106(1981).
14 Harris v. McRae, 100 S. Ct. 2671 (1980); Belotti v. Baird, 443 U.S. 622 (1979);

Colautti v. Franklin, 439 U.S. 379 (1979); Poelker v. Doe, 432 U.S. 519 (1977); Maher
v. Roe, 432 U.S. 464 (1977); Planned Parenthood of Missouri v. Danforth, 428 U.S.
52 (1976); Connecticut v. Menillo, 423 U.S. 9 (1975); Doe v. Bolton, 410 U.S. 179
(1973); Roe v. Wade, 410 U.S. 113 (19731.

15 Specifically, H.R. 73 and S. 583 would forbid the issuance by any federal court
other than the Supreme Court of "any restraining order or temporary or permanent
injunction" in cases involving "any Federal or State law" that "prohibits, limits, or reg-
ulates abortion," abortion clinics, or persons that provide abortions, and in cases in-
volving any federal or state law that "prohibits, limits, or regulates the provision at
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public expense of funds, facilities, personnel, or other assistance for the performance
of abortions." H.R. 73, 97th Cong., 1st Sess. (1981); S. 583, 97th Cong. 1st Sess.

16 H.R. 90, H.R. 3225, S. 158, 97th Cong., 1st Sess. (1981).
17 The availability and timing of traditional judicial remedies may have conse-

quences for the realization of substantive constitutional rights. See, e.g., Oestereich v.
Selective Service Bd., 393 U.S. 233 (1968) (pre-inoluction judicial review of Selective
Service classifications); Freedman v. Maryland, 380 U.S. 51 (1965) (motion picture
censorship).

1s Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 26-31 (1971) (Burg-
er, C.J.); North Carolina State Bd. of Educ. v. Swann, 402 U.S. 43, 45-46 (1971)
(Burger, C.J.); see Note, The Nixon Busing Bills and Congressional Power, supra note 2.

19 Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 30-31 (1971).
20 Thus, H.R. 340,97th Cong., I st Sess. (1981), provides that no federal court shall

havejurisdiction to render a decision "the effect of which would be to require that pu-
pils be assigned to a particular school on the basis of their race, color, religion, or na-
tional origin." H.R. 761, 97th Cong., 1st Sess. (1981), provides that no federal court
shall havejurisdiction to render a decision "which would have the effect of requiring
any individual to attend any particular school." Two identical bills, H.R. 1079 and
H.R. 1180, 97th Cong., 1st Sess. (1981), provide that "no court of the United States
shall havejurisdiction to require the attendance at a particular school of any student
because of race, color, creed, or sex."

21 At the time H.R. 2365 was introduced, a three-judge federal district court had
ruled that exempting women from the application of the Military Selective Service
Act, 50 U.S.C. App. §§ 451 et seq., invidiously discriminated against males and there-
fore violated the equal protection component of the Fifth Amendment's Due Process
Clause. The Supreme Court subsequently reversed this decision on appeal and
upheld the constitutionality of a draft law that applies only to males. See Goldberg v.
Rostker, 509 F. Supp. 586 (E.D. Pa. 1980), enforcement stayed, 101 S. Ct. 1 (1980), rev'd,
101 S.Ct. 2646 (1981). See generally Committee on Federal Legislation, If the Draft Is
Resumed: Issuefora New Selective ServiceLaw, 36 Rec. A.B. City N.Y. 98,105-10 (1981).

*2 See Frontiero v. Richardson, 411 U.S. 677 (1973); Crawford v. Cushman, 531
F.2d 1114 (2d Cir. 1976); Owens v. Brown, 455 F. Supp. 291 (D.C. 1978).

2s Redish & Woods, Congressional Power To Control the Jurisdiction of Lower Federal
Courts:,hCriticalReviewandaNewSynduksis, 124 U. Pa. L. Rev. 45,49-50,81-92 (1975),
which analyzes a line of authorities primarily based upon Tarble's Case, 80 U.S. (13
Wall.) 397 (1871). However, in contrast, Professor Hart suggests that "in the scheme
of the Constitution, [the state courts] are the primary guarantors of constitutional
rights, and in many cases they may be the ultimate ones." He notes that Congress can-
not limit the state courts'jurisdiction to hear claims under the Federal Constitution.

,)!bfesmte courts always have a general jurisdiction to fall back on. And the Suprem-
acy Clause binds them to exercise that jurisdiction in accordance with the Constitu-
tion." Hart, The Power of Congress To Limit d Juris of Federal Courts: Aw Exercise in
Dialectic,66 Harv. L. Rev. 1362,1401 (1953).

24 The Federalist No. 47, at 301 (New Am. Lib. ed. 1961).
25 Id. No. 48, at 308.
" E.g., Buckley v. Valeo, 424 U.S. 1, 120-24 (1976).
27 U.S. Const. art. 111, 11; see United States ex rel. Toth v. Quarles, 350 U.S. 11, 22-

23 (1955); O'Donoghue v. United States, 289 U.S. 516,529-31 (1933); Evans v. Gore,
253 U.S. 245, 249-50 (1920); Redish & Woods, supra note 23, at 78-79 & n. 157 (1975).

28 Tweed, Provisions of the Constitution Conce ning te Supreme Court of the United
Staes, 31 B.U.L. Rev. 1, 5 & n.3, 8-10, 29 (1951) (citing historical authorities); Kauf-
man, supra note 2, at 56. For example, Hamilton explained:
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'The inflexible and uniform adherence to the rights of the Constitution, and
of individuals, which we perceive to be indispensable in the courts ofjustice,
can certainly not be expected from judges who hold their offices by a tempo-
rary commission. Periodical appointments, however regulated, or by whomso>-
ever made, would, in some way or other, be fatal to their necessary independ-
ence....

"Next to permanency in office, nothing can contribute more to the independ.
ence of the judges than a fixed provision for their support.... And we can
never hope to see realized in practice the complete separation of the judicial
from the legislative power, in any system which leaves the former dependent
for pecuniary resources on the occasional grants of the latter."

The Federalist Nos. 78-79, supra note 24, at 470-72. See also text accompanying note 69
infra (quoting Madison).

t9 5 U.S. (I Cranch) 137 (1803).
30 Id. at 177.
s1 Cooper v. Aaron, 358 U.S. 1, 18 (1958).
52 The Federalist No. 81, supra note 24, at 483.
33 Thus, Hamilton emphasized:

"The complete independence of the courts ofjustice is peculiarly essential in a
limited Constitution. By a limited Constitution, I understand one which con-
tains certain specified exceptions to the legislative authority; such, for in-
stance, as that it shall pass no-bills of attainder, no expostfacto laws, and the like.
Limitations of this kind can be preserved in practice no other way than
through the medium of courts of justice, whose duty it must be to declare all
acts contrary to the manifest tenor of the Constitution void. Without this, all
the reservations of particular rights or privileges would amount to nothing."

Id No. 78, at 466.
34 Id. at 468.
35 Id. at 465.
36 Id.
37 See generally Committee on Federal Legislation, Citiens' Standing To Sue in Feder-

alCourts, 34 Rec. A.B. City N.Y. 585 (1979).
ss See generally I A. de Toclueville, supra note 1, at 103, 106-07. Also note that the

Court's doctrine of "constitutional avoidance"-by which it refrains from deciding
constitutional questions where possible-is based in part upon "the role of the judici-
ary in a government premised upon a separation of powers, a role which precludes in-
terference by courts with legislative and executive functions which have not yet pro-
ceeded so far as to affect individual interests adversely." Communist Party v.
Subversive Activities Control Bd., 367 U.S. 1, 72 (1961); see also Ashwander v. TVA,
297 U.S. 288, 341, 346-48 (1936) (Brandeis, J., concurring).

39 U.S. Const. art. 11, f 2. As the Supreme Court explained in Flast v. Cohen, 392
U.S. 83, 95 (1968):

"In part those words ["cases" and "controversies"] limit the business of federal
courts to questions presented in an adversary context and in a form historically
viewed as capable of resolution through thejudicial process. And in part those
words define the role assigned to thejudiciary in a tripartite allocation of pow-
er to assure that the federal courts will not intrude into areas committed to the
other branches of government.Justiciability is the term of art employed to give
expression to this dual limitation placed upon federal courts by the case-and-
controversy doctrine."
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The Court noted, for example, that nojusticiable controversy is presented when par-
ties seek an advisory opinion, and that the longstanding rule against such opinions
implemented the separation of powers described by the Constitution and served to
confine the judiciary to its proper role. Id. at 95.

40 The Federaist No. 78, supra note 24, at 468-69.
41 Id. No. 79, at 474.
42 Id. No. 81, at 484.
43 Id. at 485.
44 See, e.g., id. No. 78, at 466; Redish & Woods, supra note 23; Tweed, supra note 28.

State courts might not have power to prevent unconstitutional actions by the federal
government. See Redish & Woods, supra note 23, at 49-50, 81-92.

45 R. Berger, Congress v. The Supreme Court 337 (1969).
4 U.S. Const. art. VI, cl. 2:

"This Constitution, and the Laws of the United States which shall be made in -
Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding."

47 See Ratner, supra note 2, at 160-61, 165 & n.41, 166-67, 184-85.
48 See, e.g., id.; Eisenberg, supra note 2, at 505-07; Sedler, Limitations on te Appellate

Juridction of the Supreme Court, 20 U. Pitt. L. Rev. 99, 113-14 (1958).
49 C. Black, Structure and Relationship in Constitutional Law 74-76 (1969).
30 O.W. Holmes, Coilected Legal Papers 295 (1920).
I' TheFedera at No. 22,supra note 24, at 150:

"A circumstance which crowns the defects of the Confederation remains...
the want ofajudiciary power. Laws are a dead letter without courts to expound
and define their true meaning and operation."

52 Id. No. 80, at 476.
53 Id. No. 22, at 150.
54 1. M. Farrand, Records of the Constitutional Convention 124 (1911) (emphasis add-

ed). At the Constitutional Convention, the principal debate over Article IIl was
whether to create federal courts of general original jurisdiction, or whether the state
courts should try all federal causes in the first instance with a right of appeal to the Su-
preme Court on federal questions; both sides acknowledged the necessity of Supreme
Court appellatejurisdiction to review state court decisions on federal issues, Ratner,
supra note 2, at 161-65 & nn. 15-25 (citing the debates); Eisenberg, supra-ffote 2, at 505,
508-10. This debate continued in the First Congress after the Constitution was rati-
fied. Warren, New Light on the His" of the FedralJudiciar, Act of 1789, 37 Harv. L.
Rev. 49,53,65-68; 123-25 (1923).

ss Ch. 20,125, 1 Stat. 85.
28 U.S.C. # 1257 (1976).

s7 Rater, supa note 2, at 184-85.
SO Warren, supra note 54, at 65 & n.39.
59 d. at67-68.
6o Wisconsin v. Pelican Ins. Co., 127 U.S. 265,297 (1888); see, e.g., Ames v. Kansas,

111 U.S. 449, 463-64 (1883); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 378-41 T
(1821).

61 Ratner, supr note 2, at 166; see id. at 16667 & n.49.
6t 14 U.S. (I Wheat.) 304 (1816).
e Id. at 347-48. In previous proceedings in the case, the Supreme Court had re-
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versed a decision of the Virginia Court of Appeals and remanded the cause with
instructions to enterjudgment for the appellant. Fairfax's Devisee v. Hunter's Lsseb,
11 U.S. (7 Cranch) 603 (1813). The Virginia court refused to obey the mandate, hold.
ing that the Supreme Court's appellatejurisdiction could not constitutionally extend
to decisions by the courts of a sovereign state, but only to such inferior federal courts
as Congress might establish under Article III. Hunter v. Martin, 18.Va. (4 Munf.) 1
_(1814).

64 19 U.S. (6 Wheat.) 264 (1821).
65 Id. at 416-18. See also Dodge v. Woolsey, 59 U.S. (18 How.) 331, 350-51, 355

(1855), in which the Supreme Court opined:

"[T]he framers of the constitution, and the convention which ratified it, were
fully aware of the necessity for.., a department.. . to which was to be confid-
ed the final decisionjudicially of the powers of that instrument, the conformity
of laws with it, which either congress or the legislatures of the States may enact,
and to review the judgments of the State courts, in which a right is decided
against, which has been claimed in virtue of the constitution ....

"Without the supreme court, as it has been constitutionally and legislatively
constituted, neither the constitution nor the laws of congress passed in pursu-
ance of it- . . would be in practice or in fact the supreme law of the land ...

62 U.S. (21 How.) 506 (1858).
67 Id. at 517-18. Likewise, in Gordon v. United States, 117 U.S. 697, 700-01 (1858),

the Supreme Court opined that

"there was... an absolute necessity... that there should be some tribunal to
decide between the Government of the United States and the government of a
State whenever any controversy should arise as to their relative and respective
powers .... The Supreme Court was created for that purpose, and to insure
its impartiality it was absolutely necessary to make it independent of the legisla-
tive power, and the influence direct or indirect of Congress and the Executive.
Hence the care with which its jurisdiction, powers, and duties are defined in
the Constitution, and its independence of the legislative branch of the govern-
ment secured."

" 319 U.S. 624, 638 (1943)
69 5 The Writings ofJames Madison 269 (Hunt ed. 1904), quoted in-J. Choper,Judicial

Review and the National Political Process 60-61 (1980).
70 See, e.g., The Federalist No. 79, supta note 24; J. Choper, supra note 69, at 67-70;

United States v. Will, 101 S. Ct. 471,482-83 (1980).
71 See, e.g., note 33supra and accompanying text (quoting Hamilton);J.Choper, su-

pra note 69, at 60-128, 167-68; Eisenberg, supra note 2, at 506-07; Redish & Woods,
supra note 23, at 76-79; Tweed, supra note 28, at 5; Warren, supra note 54, at 115
(quoting Madison).

72 C. Hughes, The Supreme Court of the United States 236 (1927).
73 F. Frankfurter, Law and Politics 52 (1939).
74 Chambers v. Florida, 309 U.S. 227, 241 (1940), quoted in Kaufman, supra note 6,

at 7.
7 E.g., Youngstown Co. v. Sawyer, 343 U.S. 579 (1952); Lynch v. United States,

292 U.S. 571 (1934); see Fink, Undoing the High Court, N.Y. Times, July 17, 1981, at
A23.

76 Representative Barney Frank (D.-Mass.) made a similar point while speaking at
the American Bar Association convention in August 1981. See Taylor, The Bar Weighs
in as a Friend of the Courts, N.Y. Times, Aug. 16, 1981, § 4, at 7.

77 Freund, supra note 2, at 350; see Gompers v. United States, 233 U.S. 604, 610
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(1914) (Holmes,J.).
78 See Wechsler, The Courts and the Constittion, 65 Colum. L. Rev. 1001, 1006

=1965).
" Committee on Federal Legislation, Federal DiversityJurisdiction, 33 Rec. A.B. City

N.Y. 493, 500 (1978).
80 The provision that thejudicial power of the United States "shall be vested" in the

Supreme Court and in such inferior federal courts as Congress may establish (art. III,
1 1) would seem on its face to require that the entirejudicial power (defined in art. III,
12) be conferred upon the'federal judiciary. Indeed, one early Supreme Court deci-
sion by Justice Story so opined. Martin v. Hunter's Lessee, 14 U.S. (I Wheat.) 304,
328-31 (1816) (Story, J.) (dicta). See generally Eisenberg, supra note 2, at 501-02 &
nn.23-27. However, the Supreme Court later rejected this view. E.g., Sheldon v. Sill,
49 U.S. (8 How.) 441,448-49 (1850).

81 28 U.S.C. 11332 (1976).
82 28 U.S.C. § 1257 (1976).
93 Hart, supra note 23, at 1365; Merry, Scope of the Supreme Court's AppllaJurisd-

tion:HistoricalBasis, 47 Minn. L. Rev. 53,53-54 (1962); Ratner, supra note 2, at 183-84.
84 Hart, supra note 23, at 1362-63 & passim (Professor Hart concludes that these

dicta cannot be taken at face value); cf. Warren, supra note 54, at 51.
85 See Brest, supra note 2, at 594; Eisenberg, supra note 2, at 517-20; Hart, supra

note 23, at 1365, 1371-74.
86 See United States v. Klein, 80 U.S. (13 Wall.) 128 (1872); Van Alstyne, supra note

2, at 267-68; Note, The Nixon BusingBills and CongressionalPower, supra note 2, at 1547,
1556-57. 1

87 See notes 40-43 supra and accompanying text.
88 See Eisenberg, supra note 2, at 514-18. An attempt to define the legitimate scope

of Congress' regulation of federal court jurisdiction in all cases is beyond the scope of
this Report, which is concerned solely with Congress' authority to limit the courts'ju-
risdiction to hear constitutional caims. Congress' power to limit jurisdiction to hear
claims that arise solely under congressional statute, and do not implicate constitution-
al tights"s probably much broader; indeed, denial of a judicial remedy to enforce
rights that are claimed solely under a federal statute might be seen as a-limitation of
the substantive rights created by the statute. Cf. Holmes, Natural Law, 32 Harv. L.
Rev. 40,42 (1918):

"[Flor legal purposes a right is only the hypostasis ofa prophecy--the imagina-
tion of a substance supporting the fact that the public force will be brought to
bear upon those who do things said-to contravene it."

89 Youngstown Co. v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter, J., concur-
ring).

U.S. Co-nt. art. III, § 2.
91 Marbury v. Madison, 5 U.S. (1 Cranch) 137,174 (1803).

Rather, supra note 2, at 172-73 (citing authorities). Professor Ratner states:

"The defeat of the amendment thus may reasonably be construed as a rejec-
tion by the Convention of plenary congressional control over the appellateju-
risdiction of the Court and as indicating that the purpose of the clause w", to
authorize exceptions and regulations by Congress not incompatible with the
essential constitutional functions of the Court."

Id. at 173.
93 M'Culloch v. Maryland, 17 U.S. (4 Wheat.) 316,407 (1819).
9 Youngstown Co. v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter, J., concur-

ring), quoted in text accompanying note 89 supra; Legal Tender Case, 110 U.S.421,439
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(1884); M'Culloch v. Maryland, 17 U.S. (4 Wheat.) 316,407 (1819).
95 See P. Bator, P. Mishkin, D. Shapiro & H. Wechsler, Hart and Wechsler's TheFeder-

al Courts and the Federal System 20 (2d ed. 1973) (footnotes omitted):

"The important provision that the appellate jurisdiction should be subject to
exceptions and regulations by Congress was contained in none of the plans
[submitted to the Constitutional Convention]. It is foreshadowed' in Ran-
dolph's draft for the Committee on Detail and then appears in a letter draft in -
Wilson's handwriting in substantially the form in which the Committee report-
ed it. There was no discussion in the Committee."

96 R. Berger, supra note 45, at 285-96; Merry, supra note 83, at 57-68; Warren, su-
pra note 54, at 56, 61, 74-75, 78-79, 90, 94, 96-104, 112-115, 127. Article III, Section
2, grants the Supreme Court appellatejurisdiction in all cases within the federaljudi-
cial-power "both as to Law and Fact"; this sentence continues with the Exceptions
Clause.

97 The Federalist No. 81, sura note 24, at 488. The issue was hotly debated because
there were such varying practices in the states respecting-review of trial court andjury
factual determinations. R. Berger, supra note 45, at 286-89.

" R. Berger, supra note 45, at 289. The FirstCongress addressed this question in
enacting theJudiciary Act of 1789. Warren, supra note 96. It also resolved the scope of
review ofjury findings in proposing the Seventh Amendment:

"In Suits at common law, where the value in controversy shall exceed twenty
dollars, the right of trial byjury shall be preserved, and no fact tried by ajury,
shall be otherwise reexamined in any Court of the United States, than accord-
ing to the rules of common law."

99 Hart, supra note 23, at 1364.
100 Id. at 1365; accord, R. Berger, supra note 45, at 296; Brest, supra note 2, at 594;

Merry,-supra note 83, at 53-54, 56-67; Ratner, supra note 2, at 171-72. Contra, Van Al-
styne, supra note 2, at 260; Wechsler, supra note 78, at 1005-06.

101 Ratner, supra note 2, at 168-7 1.
102 See authorities cited in note 83 supra.
103 Colorado Central Mining Co. v. Turck, 150 U.S. 138, 141 (1893); American

Constr. Co. v. Jacksonville Ry., 148 U.S. 372, 378 (1893); The Francis Wright, 105
U.S. 381, 385-86 (1881); United States v. Young, 94 U.S. 258, 259 (1876); Daniels v.
Railroad Co., 70 U.S. (3 Wall.) 250, 254 (1865); Barry v. Mercein, 46 U.S. (5 How.)
103, 119 (1847); Durousseau v. United States, 10 U.S. (6 Cranch) 307,313-14 (1810);
Exparte Bollman, 8 U.S. (4 Cranch) 75, 94 (1807); Turner v. Bank of North America,-
4 U.S. (4 Dall.) 8 (1799); Wiscart v. D'Auchy, 3 U.S. (3 Dall.) 321, 327 (1796).

104 For an excellent analysis of the cases, see Ratner, supra note 2, at 173-83.
10- 74 U.S. (7 Wall.) 506 (1869).
106 80 U.S. (13 Wall.) 128 (1872).
107 For a thorough discussion of the case and its background, see Van Alstyne, supra

note 2, passim.
108 Act of Mar. 2, 1867, ch. 153, 14 Stat. 428.
109 Act of Feb. 5, 1867, ch. 28, 11, 14 Stat. 386.
110 Van Alstyne, supra note 2, at 233-35.
111 Exparte McCardle, 73 U.S. (6 Wall.) 318 (1868).
112 Act of Mar. 27, 1868, ch. 34, 1 2, 15 Stat. 44; see Van Alstyne, supra note 2, at

238-41.
I"1 Exparte McCardle, 74 U.S. (7 Wall.) 506, 514 (1869).
114 Note, The Nixon Busing Bils and Congressional Power, supra note 2, at 1555; Cf.

Van Aistyne, supra note 2, at 239-40, 248 & n.72.
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115 Glidden Co. v. Zdanok, 370 U.S. 530. 605 & n. 11 (1962) (Dougla, J., dissent-

16 See Hart, supra note 23, at 1364-65.
117 Van Aistyne, supra note 2, at 249-54; see Ex pare Yerger, 75 U.S. (8 Wall.) 85,

105(1869). -
I's 74 U.S. (7 Wall.) at 515 (citation omietted; emphasis added). The "previously exw

ercised"jurisdiction referred to was the Supreme Court's power to review by writ of
certiorari habeas corpus cases commenced in the lower courts, and to issue original
writs of habeas corpus in-such cases, under the Judiciary Act of 1789, ch. 20,114, 1
Stat. 81 (1789).

119 75 U.S. (8 Wall.) 85 (1869).
120 Id. at 10506; see Van Aistyne, supra note 2, at 252.
111 75 U.S. (8 Wall.) at 96-103; se, Ratner, supra note 2, at 179.
12 80 U.S. (13 Wall.) 128 (1872).
Its Id. at 146.
124 Id. at 146-47.
I2 U.S. Const. art. 111, 11.
IN Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304,330-31 (1816) (Story,J.) (dic-

ta).
17 See alsoJ. Goebel, History of the Supreme Court of the United States: Antecedents and

Begnngs to180,at246(1971).
1ts See note 80 supra and accompanying text.
129 See Eisenberg, supra note 2, at 502-04; Redish & Woods, supra note 23, at 56-61.
1s0 See, e.g., Eisenberg, supra note 2, at 500-04; Ratner, supra note 2, at 158; Redish

&Woods, supra note 23, at 46-47.
131 Eisenberg, supra note 2, passim.
192 Redish & Woods, supra note 23, passim.
1ss 407 U.S. 225 (1972).
IN. Id. at239.
195 Id. at 242.
Ms American Law Institute, Study of the Division ofJuyi~dition Between State and Fd-

eral Courts 166 (1969).
Is? U.S. Const. art. 111, § 1; see text accompanying notes 27-28, 33, 70 supra.
1s8 C. McGowan, The Organization ofJudicial Power in the United Sktnes 16 (1967).
139 E.g., Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 6 (1971) (re-

viewing school desgregation remedies):

"This Court, in [Brown v. Board of Educ., 347 U.S. 483 (1954)], appropriately
dealt with the large constitutional principles; other federal courts had to grap-
ple with the flinty, intractable realities of day-to-day implementation of those
constitutional commands. Their efforts, of necessity, embraced a process of
'trial and error,' and our effort to formulate guidelines must take into account
their experience."

See also Mapp v. Ohio, 367 U.S. 643,651-53 (1961) (applying the federal exclusionary
rule of Weeks v. United States, 232 U.S. 383 (1914), to state criminal trials).

140 Craven, Inegrating tw Desegregation Vocabulary - Brown Rides North, Maybe, 73
W. Va. L. Rev. 1, 3 (1970) (footnotes omitted).

141 U.S. Const. art. 1, 18, cl. 3; se, e.g., Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 189-
97 (1824); Katzenbach v. McClung, 379 U.S. 294, 303-05 (1964).

142 Hart, supra note 23, at 1371-72; Van Alstyne, supra note 2, at 263-64; see St.jo-
seph Stock Yards Co. v. United States, 298 U.S. 38, 51-52 (1936); Feinberg v. FDIC,
522 F.2d 1335, 1342 (D.C. Cir. 1975); Ba v.4; General Motors Corp., 169 F.2d
254, 257 (2d Cit.), crt. denied, 335 U.S. 887 (198); Faulkner v. Clifford, 289 F. Supp.
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895,898-901 (E.D.N.Y. 1968), appeldismissed, $93 U.S. 1046 (1969).
14s Williams v. Rhodes, 393 US. 23, 29 (1968).
144 Feinberg v. FDIC, 522 F.2d 1335, 1341-42 (D.C. Cir. 1975); International Tel.

& Tel. Corp. v. Alexander, 396 F. Supp. 1150, 1163-64 & n.31 (D. Del. 1975); cf. Cort-
right v. Resor, 325-F. Supp. 797,808- 10 (E.D.N.Y. 197 1); Hart, supra note 23, at 1387.

145 Oestereich v. Selective Service Bd., 393 U.S. 233, 243.n.6 (1968) (Harlan, J.,
concurring) (citations omitted):

"it is doubtful whether a person may be deprived of his personal liberty with-
out the prior opportunity to be heard by some tribunal competent fully to ad-
judicate his claims."

See BobJones University v. Simon, 416 U.S. 725, 746 (1974); Yakus v. United States,
321 U.S. 414,434, 441-44 (1944); Crowell y. Benson, 285 U.S. 22,58-61 (1932); Fein-
berg v. FDIC, 522 F.2d 1335, 1337-42 (D.C. Cir. 1975); International Tel. & Tel.
Corp. v. Alexander, 396 F. Supp. 1150, 1168 (D. Del. 1975); Faulkner v. Clifford, 289
F. Supp. 895, 898-901 (E.D.N.Y. 1968), appeal dismissed, 393 U.S. 1046 (1969).

148 St.Joseph Stock Yards Co. v. United States, 298 U.S. 38, 51-52 (1936); Feinberg
v. FDIC, 522 F.2d 1335, 1342 (D.C. Cir. 1975); Battaglia v. General Motors Corp.,
169 F.2d 254,257 (2d Cir.), cert. denied, 335 U.S. 887 (1948).

147 See Bell v. Hood, 327 U.S. 678, 684 (1946); Marbury v. Madison, 5 U.S. (1
Cranch) 137, 166 (1803); cf. Cortright v. Resor, 325 F. Supp. 797, 809-10 (E.D.N.Y.
1971).

148 50 U.S.C. App. §460(b)(3)(1964).
149 Oestereich v. Selective Service Bd., 393 U.S. 233 (1968).
I 12 U.S.C. 11818(i)(1964).
151 Feinberg v. FDIC, 522 F.2d 1335 (D.C. Cir. 1975).
152 See cases cited notes 144-46 supra.
153 Oestereich v. Selective Service Bd., 393 U.S. 233, 243 n.6 (1968) (Harlan, J.,

concurring); see also Yakus v. United States, 321 U.S. 414, 434, 441-44 (1944).
154 Hart, supra note 23, at 1371-83; Wechsler, supra note 78, at 1006; compare Lock-

erty v. Phillips, 319 U.S. 182 (1943), with Yakus v. United States, 321 U.S. 414 (1944).
155 Standards developed under the Fourteenth Amendment Equal Protection

Clause are applicable to the federal government under the Fifth Amendment Due
Process Clause. E.g., Boiling v. Sharpe, 347 U.S. 497,499 (1954).

13 Van Alstyne, supra note 2, at 263-64; cf. Eisenberg, supra note 2, at 516; Sedler,
supra note 48.

157 Dunn v. Blumstein, 405 U.S. 330,339 (1972) (first emphasis added); Shapiro v.
Thompson, 394 U.S. 618,634 (1969) (first emphasis added).

Most of the bills under consideration here would be subject to strict scrutiny under
the "compelling governmental interest" test. The bills relating to public prayer (Part
IA above) implicate the religious freedoms guaranteed by the First Amendment and
would therefore be subject to such scrutiny. See Sherbert v. Verner, 374 U.S. 398,
403-06 (1963). Regarding the abortion bills (Part IB above), the Supreme Court has
held that a woman's right to an abortion in the first trimester of pregnancy is a funda-
mental constitutional right that may be limited only where necessary to promote a
compelling governmental interest. Roe v. Wade, 410 U.S. 113, 154-55 (1973). The
bills relating to school desegregation (Part IC above) would abridge remedies for seg-
regation in the public schools based on race, a constitutionally suspect classification
that calls into play strict scrutiny under the compelling governmental interest test. See
Loving v. Virginia, 388 U.S. 1, 11 (1967); McLaughlin v. Florida, 379 U.S. 184, 191-
93 (1964); Boiling v. Sharpe, 347 U.S. 497,499-500 (1954). But cf. Arlington Heights
v. Metropolitan Housing Corp., 429 U.S. 252, 265-66 (1977) (facially neutral classifi-
cation having racially discriminatory impact will be subject to strict scrutiny only if
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motivated by racial discrimination). Strict scrutiny under the compelling governmen-
tal interest test has also been applied to classifications affecting other fundamental
rights. E.g., Police Dep't v. Mosley, 408 U.S. 92, 97-99 (1972) (freedom of speech);
Dunn v. Blumstein, 405 U.S. 330, 338-39 (1972) (right to travel); Loving v. Virginia,
388 U.S. 1, 12 (1967) (right to marry); Harper v. Virginia Bd. of Elections, 383 U.S.
663, 667, 670 (1966) (right to vote); Skinner v. Oklahoma, 316 U.S. 535, 541 (1942)
(right to procreate).Sx(it classification, the subject of the pending armed forces bills (Part ID

above), is reviewed under a different test: whether the classification is substantially re-
lated to an important government interest. E.g., Craig v. Boren, 429 U.S. 190, 197
(1976).

I56 E.g., McDonald v. Board of Election, 394 U.S. 802, 809 (1969); McGowan v.
Maryland, 366 U.S. 420,426 (1961); Railway Express v. New York, 336 U.S. 106,109-
10(1949).

159 Eisenberg, supra note 2, at 514-17; Van Alstyne, supra note 2, at 263-64. See get-
erally text accompanying note 88 supra.

160 Eisenberg, sura note 2, at 517-20; Hart, supra note 23, at 1371; VanAlstyne, su-
pra note 2, at 267-68; Note, The Nizon BusingBiUs and CongressionalPower, supra note 2,
at 1547; see United States v. Klein, 80 U.S. (13 Wall.) 128,4o (1872) (impermissible
for Congress to withhold jurisdiction "as a means to an end").

1e1 See Hart, supra note 23, at 1371-72; cf. Cortright v. Resort, 325 F. Supp. 797,
808-10 (E.D.N.Y. 1971).

162 Compare Boddie v. Connecticut, 401 U.S. 371, 376-78 (1971) (Due Process
Clause does not permit denying persons access tojudicial remedies that affect funda-
mental rights), with Shapiro v. Thompson, 394 U.S. 618,631,634 (1969) (Equal Pro-
tection Clause does not permit classification that has purpose and effect of impairing
fundamental rights). See also United States v. Kras, 409 U.S. 434, 446-47 (1973).

1e3 289 F. Supp. 895 (E.D.N.Y. 1968), appeal dismissed, 393 U.S. 1046 (1969).
164 50 U.S.C. App. I 460(b)(3)(1964).
I" 289F.Supp.at900-01.
1'6 Nixon v. Administrator of General Services, 433 U.S. 425,506 (1977) (Burger,

C.J., dissenting).
167 Kaufman, supra note 2, at 56, 96.
1I" See notes 40-43 supra and accompanying text.
169 U.S. Const. art. 1, 1 3; id. art. 11, 14. Seegenerally Committee on Federal Legisla-

tion, Precis of Repor on the Removal of FederalJudges Other Than by Impeachment, 32 Rec.
A.B. City N.Y. 239 (1977); see also, Kaufman, Chilling Judicial Independence, 34 Rec.
A.B. City N.Y. 157 (1979).

170 S. Rep. No. 711, 75th Cong., 1st Sess. 13-14 (1937).
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COMMONWEALTH OF PENNSYLVANIA, et
aL, and CHURCHILL AREA SCHOOL DIS-
TRICT, EDGEWOOD SCHOOL DISTRICT,
SWISSVALE AREA SCHOOL DISTRICT.
TURTLE CREEK AREA SCHOOL DISTRICT,
School District of Churchill Area,

Appellant.

Appeals from Orders of -the
United States District Court
for the Western District or
Pennsylvania. (D. C. Civil
No. 71-0538)

BRIEF FOR APPELLANT

STATEMENT OF JURISDICTION

This is an appeal pursuant to 28 U. S. C. § 1291 by the
Churchill Area School District from a final judgment of the
District Court. The case involves multiple parties but the final
judgment applies to all parties.

4
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-STATEMENT OF ISSUES

I. Is there any basis for finding a constitutional violation
upon which the trial court could properly predicate its order
dissolving five independent school districts and merging-them
into a single district?

A. Is it a violation for a state to maintain adjacent
school districts which have disparate proportions of minor-
ity students?

B. In the absence of a racially discriminatory intent or
purpose, is it a violation to draw or redraw school district
lines so that adjacent school districts have disparate num-
bers of minority students?

- C. Is there any evidence of racially discriminatory
intent or purpose?

D. Does ignoring race when establishing school
district lines constitute establishment of an improper racial
classification?

II. As to the Churchill Area School District, does the scope
of the remedy exceed the nature and extent of the alleged
violation?

A. Was Churchill the perpetrator of, the product of,
or affected by any constitutional violation?

B. May Churchill be included in a remedy when it
was not available for consolidation with the Plaintiffs'
school district at the time that district was established?

Ill. Was Churchill a necessary party and-required Defend-
ant for the violation as well as the remedial phase of the case?
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STATEMENT OF THE CASE

Nature of the Case, Parties, Course of Proceedings
and Disposition in the Court Below

This suit, filed in 1971, pertains to alleged discrimination in
the consolidation of formerly separate municipal school dis-,
tricts, none of which maintained a dual school system at any
time before or since 1971. The school districts involved in the
litigation are located in east central Allegheny County, that part
of Allegheny County east of the City of Pittsburgh and north of
the Monogahela River. Neither the municipalities, nor the
county, nor the state has any history of de jure school segrega-
tion.

Plaintiffs-Appellees are black children and their parents
residing in the General Braddock School District ("General
Braddock"), Administrative Unit No. 16, in Allegheny County.
General Braddock was formed by the merger, effective in 197 1,
of three smaller municipal school districts, Braddock, North
Braddock and Rankin, none of which maintained a dual school
system prior to the merger. Merger was pursuant to a
Pennsylvania statute, the Act of July 8, 1968, P. L. 299, No.
150, 24 P. S. § 2400.1 el seq. ("Act 150").

The Amended Complaint alleges that, pursuant to Act 150,
state and county school officials prepared and approved plans
for the reorganization of school districts in a manner which
" iated the Fourteenth Amendment. As a first cause of action
Plaintiffs allege that by preparing and approving the plans for
General Braddock's organization, state and county officials
encouraged and compelled the formation of a racially identi-
fiable school district. As a second cause of action, Plaintiffs
allege that, by establishing General Braddock, state and county
officials formed a district which does not have the economic
capacity nor educational resources to provide an educational
program commensurate with those of adjoining school districts.
(20a-41a)
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The original Defendants were the Commonwealth of
Pennsylvania ("Commonwealth"), the Pennsylvania State
Board of Education ("State Board") and the Allegheny Inter-
mediate Unit Board of School Directors, successor to the
Allegheny County Board of School Directors ("County
Board"). The Chairman and President, respectively, of the
State and County Boards were also original Defendants.

The Amended Complaint referred specifically to five
school districts, but none of those districts was made a Defend-
ant. The five districts are:

General Braddock, Plaintiffs' school district, consisting of
the former municipal school districts of Braddock, North
Braddock and Rankin. -

Churchill Area School District ("Churchill"), Adminis-
trative Unit No. 15, consisting of the former Churchill Union
district, a district in turn composed of the former municipal
school districts of Forest Hills, Chalfant and Wilkins-Churchill;

Turtle Creek School District ("Turtle Creek"), Adminis-
trative Unit No. 42, consisting of the former municipal school
districts of Turtle Creek and East Pittsburgh;

Swissvale Area School District ("Swissvate"), Adminis-
trative Unit No. 38, consisting of the former municipal school
districts of Swissvale- and Braddock Hills; and

Edgewood School District ("Edgewood"), Administrative
Unit No. 40, consisting of the former Edgewood municipal
school district.

The State and County Boards moved to dismiss for failure
of the-Plaintiffs to join these school districts as necessary parties.
-(946a-947a) When the Court denied the motion, the state
invited the school districts to intervene, but none did so.
(614a-618a) The named Defendants then answered the-
Amended Complaint and admitted, inter alia, that General
Braddock, Churchill, Turtle Creek, Swissvale and Edgewood
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were formed pursuant to Act 150. (42a-43a) As to Churchill
this admission was incorrect; the parties subsequently stipulated
and the District Court found that Churchill was established
under a prior statute. (P. Ex. 61, Para. 15, 700a), Hoots v.
Commonwealth, 359 F. Supp. 807, 813 (W.D. Pa. 1973).

The issue of violation was tried in December, 1972. On
May 15, 1973 the District Court ruled that the Plaintiffs had
proved a case of racial discrimination by the parties defendant,
and ordered the State and County Boards to submit plans to
remedy the situation. -Hoots v. Commonwealth, supra.
Although the May 15, 1973 decision was not subject to
appellate review, see Hoots v. Commonwealth, 587 F. 2d 1340,
1351 (3d Cir. 1978),.Churchill and Turtle Creek sought leave
to intervene for the purpose of challenging it. The District
Court denied this request, and the Churchill-Turtle Creek
appeal was dismissed. Hoots v. Commonwealth, 495 F. 2d 1095
(3d Cir, 1974).

In October 1973 the District Court had offered Churchill
and other districts adjacent to General Braddock leave to
intervene for the limited purpose of the remedial hearings.
(988a) Eventually, in May 1979, the Court ordered that nine
school districts, including Churchill, be made parties on the
issue of remedy. (853a) The school districts which the Court
made parties for the remedial phase of the case were the five
districts listed above plus four additional districts:

Gateway Area School District ("Gateway"), Adininis-
trative Unit No. 14, consisting of the former Gateway Union
district, a district in turn composed of the former municipal
school districts of Monroeville and Pitcairn;

East Allegheny School District ("East Allegheny"), Ad-
ministrative Unit No. 18, consisting of Wilmerding Township
and the former North Versailles Merged district, a district in
turn composed of the former municipal school districts of East
McKeesport, Wall, North Versailles and Wilmerding;
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West Mifflin School District ("West Mifflin"), Adminis-
trative Unit No. 20, consisting of West Mifflin Union, a district
in turn composed of the former municipal school districts of
West Mifflin and Whitaker; and

Steel Valley School District ("Steel Valley"), Adminis-
trative Unit. 21, consisting of the former municipal school
districts of West Homestead, Homestead and Munhall.

A tenth school district participated in the remedial phase of
-the case although it was not made a party, that district being

Wilkinsburg School District- ("Wilkinsburg"), Administrative
Unit No. 17, consisting of the former Wilkinsburg municipal
school district.

The District Court held numerous hearings on remedy over
an extended penrod of time. On four occasions during the
remedial phase of the case Plaintiffs sought relief in this Court.
Their appeal from an order denying approval of a remedial
plan was dismissed for lack of appellate jurisdiction in Hoots v.
Commonwealth, 587 F. 2d. 1340 (3d Cir. 1978). Two appli-
cations for writs of mandamus were also denied. Hoots v.
Weber, No. 79-1474 (3d Cir. May 2, 1979); Hoots v. Weber,
No. 80-2124 (3d Cir. September 9, 1980). Finally, in an
appeal asserting denial of injunctive relief as the basis of
appellate jurisdiction, this Court ordered the District Court to
decide the Milliken issues and determine a remedy within 90
days, the remedy to be effective for the 1981-1982 school year.
Hoots v. Commonwealth, 639 F. 2d 972 (3d Cir. 1981).

The trial court ruled on March 5, 1981 that districts close to
Braddock, including Churchill, could be included in the remedy
even though the districts themselves had not committed any
constitutional violations. Churchill, Turtle Creek, Swissvale,
East Allegheny, Edgewood and Gateway were identified as
districts which, besides General Braddock, could be included in
the. remedy. The Court dismissed West Mifflin and Steel
Valley. Hoots v. Commonwealth, 510 F. Supp. 615 (W.D. Pa.
1981).
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On April 28, 1981 the District Court ordered that Churc-
hill, Turtle Creek, Swissvale, Edgewood and General Braddock
be dissolved and- merged into a single New District. East
Allegheny and Gateway were dismissed as Defendants. (Opin-
ion and Order of April 28, 1981, 883a-901 a)

Churchill, Turtle Creek, Swissvale, Edgewood, the Com-
monwealth, the State Board and Deming Lewis, its Chairman,
and the County Board and Ed Hallenberg, its President, have
appealed.

Statement Of Facts

Pennsylvania Law Regarding Consolidation
of School Districts

Prior to Act. 561
Article 3, Section 14, of the Pennsylvania Constitution

gives the General Assembly the power to provide for the
maintenance and support of a public school system. The Public
School Code of 1949 provided, as Pennsylvania has provided
since at least 4911, - that each municipality in the Com-
monwealth would constitute a separate school district. (24 P.S.
§ 2-201) The Code of 1949 also permitted, but did not require,
the consolidation of municipal school districts. Consolidation
could occur through "jointure", i.e. by agreement of boards of
directors (24 P.S. § 17-1701, et seq.), or "union", i.e. by
referenda (24 P.S. § 2-251, et seq.). In either case, final
approval was required from the county and the state.

Act 561

In 1961, the Legislature amended the Public School Code
by the Act of September 12, 1961, P.L. 1283, No. 561, 24 P.S.
§ 2-281, et seq. ("Act 561"). This was the first of three
amendments mandating the consolidation of municipal school
districts.-' Act 561 required that each county school board

1 01
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prepare and submit to the State Department of Public Instruc-
tion a plan of organization of school districts into administrative
units containing at least 4,000 pupils. Exceptions were per-
mitted provided a unit contained at least 2,500 pupils. Existing
agreements for the operation of joint schools were to be
respected. If the plan met standards, it was to be submitted for
approval by the State Council of Education, predecessor to the
State Board. Approved districts would be deemed established
on July 1- 1965. Act 561 did not specifically provide for a right
of appeal by the school districts affected.

Act 299

Act 561 was superseded in 1963 by another consolidation
law to the same ends, the Act of August 8, 1963, P.L. 564, No.
299, 24 P.S. § 2-290,-el seq. ("Act 299"). Act 299 also required
that each county school board prepare and submit to the state a
plan of organization of school districts into units of at least
4,000 pupils. Again, exceptions were permitted, but the
absolute minimum of 2,500 pupils per unit was eliminated.
Existing agreements for the operation of joint schools were to
be respected, but an entire joint or union school district could
be put in an administrative unit with other districts. Plans
which met standards would be sent to the Council of Basic
Education for approval. Any-school district which felt itself
aggrieved by the plan approved by the Council of Basic
Education could appeal to the State Board. The State Board
could amend the plan or accept it as approved by the Council of
Basic Education. The State Board's decision was final unless
appealed to the Dauphin County Court under the Adminis-'
trative Agency-Law. Approved school district units would be
deemed established as school districts on July 1, 1966.

Act 150
Act 299 was superseded by Act 150 in 1968. Act 150

required the County Board to submit directly to the State Board

-- l
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plans of organization for those separate municipal school
districts which had not already been established as school
districts under Act 299. Act 150 provided for a minimum of
4,000 pupils per unit, but again exceptions were permitted. The
State Board could either approve the plan or amend it. If a
district felt aggrieved by the action of the State Board it could
appeal to the Court of Common Pleas. Districts approved
under Act 150 would be deemed established on July 1, 1969.

Formation of School Districts Involved in this Case-

Prior to 1961, efforts, sometimes including financial in-
ducements, were made to encourage school districts to consoli-
date or merge. State Board v. Franklin Township School
District, 209 Pa. Super. 410, 228 A. 2d 221, 223 (Super. Ct., Pa.
1967). The Superintendent of Schools of Allegheny County
encouraged voluntary consolidation of municipal school dis-
tricts. (P. Ex. 6, 303a-304a) Suggested plans for consolidation
were submitted to and approved by the State. Council of
Education during the 1950s and as late as 1961. (See P. Ex.
35A, 438a-464a) Some municipal school districts, including
those which now comprise Churchill, accepted consolidation;
others ignored or opposed it.

Under Act 561, the first mandatory consolidation law, the
County Board proposed basically the same plans of organiza-
tion as those developed and approved for voluntary consoli-
dation (compare P. Ex. 35, 406a-437a, with P. Ex. 35A, 438a-
464a). Municipal school districts which had joined or merged
were kept together and, in some cases, other districts were
proposed for consolidation with them. However, Act 561
became the subject of great public controversy, State Board v.
Franklin Township, supra, 228 A. 2d at 224, and no consoli-
dated school district was deemed established under Act 561
before that law was superseded by Act 299.
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Under Act 299, the County Board proposed plans which,
for many units, were the same as those proposed under Act 561.
However, changes were made in the composition of some~units
(compare P. Ex. 35, 406a-437a, with P. Ex. 36, 465a-498a).
The County Board plans were then submitted to and approved
by the Council of Basic Education. Some units did not appeal
and these were deemed established as school districts units
effective July 1, 1966. Other units did appeal to the State Board
which, in some cases, made changes. (See P. EX. 36A, 499a.
548a, and P. Ex. 4, p. 2-5, 295a-298a) Further appeals were
taken to the courts under the Administrative Agency Law. The
Dauphin County Court became "flooded" with over 100 such
appeals from throughout the state. Opinion of McKenna, J., In
re Appeal of School District of the Borough of Rankin, et al.,
Nos. SA 544, 556 and 559 of 1969, in the Court of Common
Pleas of Allegheny County, Pennsylvania (801a-831a); State
Board v. Franklin Township, supra, 228 A. 2d ,221, n.l. In
Allegheny County the County Board originally proposed 38
administrative units-under Act 299. The State Board expanded
the number to 46. Of these, 34 were deemed established as
school districts under Act 299. The other 12 raised appeals
which were unresolved when Aci 299 was superseded by Act
150. (P. Ex. 37, 550a)

Under Act 150 the County Board proposed plans covering
the districts which had not been reorganized under Act 299. In
most, but not all cases, the County Board plan was the same as
the State Board plan under Act 299. (Compare PEx. 36A,
499a-548a, with P. Ex. 37, 549a-564a) The State Board made
few changes, but some districts took appeals from the State
Board. New districts were deemed established on July 1, 1969,
or as soon as appeals were concluded.

Of the school districts involved in the remedial phase of
this case, five, including Churchill, were formed under Act 299
and were deemed established in 1966. Of these, only Churchill,
was included in the remedy ordered by the Court. The other
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four districts included in the remedy were formed under Act
150 and were deemed established in 1969 or later. Because of
appeals, General Braddock was not final until 1971 and
Swissvale and Edgewood were not final until 1972.

The history of Churchill's formation is quite simple. The
plan to form Churchill from the municipal school districts of
Forest Hills, Chalfant and Wilkins Township-Churchill was
approved by the State Council of Education in 1957. (P. Ex.
35A, p. 10, 447a) These districts voluntarily formed a consoli-
dation by jointure, and Churchill was in operation as a joint
district by 1960. Churchill was again approved by the State
Council in May, 1961; referenda for union were completed in
1962 and Churchill was certified as the Churchill Union district
on July 2, 1962. (1506a) It then had well over 4,000 pupils.
(P. Ex. 35, p. 13, 418a) Under Act 561 the County Board
proposed that Churchill Union become Unit No. 13. (P. Ex.
35, p. 13, 4.18a, and P. Ex. 35A, p. 10, 447a) Under Act 299,
the County Board resubmitted Churchill Union as Unit No. 15.
(P. Ex. 36, p. 15, 475a). The County Board plan for Churchill
was approved by the Council of Basic Education on September
9, 1964 (P. 36A, p. 5-213, 516a), and Churchill automatically
became established as a school district unit on July 1, 1966.

The history of General Braddock is more complicated. A
plan for consolidation of the municipal districts of Braddock,
North Braddock, Rankin, East Pittsburgh and Braddock Hills
was approved by the State Council in 1958. (P. Ex. 35A, p. 10-
I 1, 447a-448a) These districts, however, did not join or merge.
Under Act 561 the County Board proposed that these five
municipal districts be organized as Unit No. 14, but some
districts raised objections. -(P. Ex. 35, p. 14, 419a; P. Ex. 35A,
p. 10-11, 447a-448a) Under Act 299 the County Board substi-
tuted Turtle Creek for Braddock Hills, and proposed *that
Braddock, North Braddock, Rankin, East Pittsburgh and Turtle
Creek be organized as Unit No. 16. (P. Ex. 36, p. 16, 476a)
Braddock Hills was then assigned to Unit No. 38 with Swissvale
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and Edgewood. (P. Ex. 36, p. 38, 498a) There were further
objections. (P. Ex. 45, p. 2, 582a) The Council of Basic
Education approved the County Board's plan, but the State
Board put Turtle Creek and East Pittsburgh into a separate
Unit No. 42 (P.. Ex. 36A, 544a). Braddock, North Braddock
and Rankin remained as Unit No. 16. (P. Ex. 36A, 517a)
Because appeals were taken, these units did not become'
operative before Act 299 was superseded by Act 150. Under
Act 150 the County Board again proposed and the State Board
approved Braddock, North Braddock and Rankin as Unit No.-
16. (P. Ex. 37, 558a; P. Ex. 10, p. 2, 316a) All three appealed,
Braddock and North Braddock preferring to remain separate
and Rankin wanting to join Swissdale. The Court of Common
Pleas affirmed the General Braddock district as formed. In re
Appeal-of School District of the Borough of Rankin, et al., supra.
(801a-831a)

Summary of the Evidence
Regarding the Alleged Violations

Plaintiffs' case on liability consisted of a Stipulation of
Facts (P. Ex. 61, 696a-707a), numerous exhibits (P. Exs. 1-63,
291a-747a), several affidavits (281a-290a) and the testimony
of several witnesses (55a-280a). The State and County Boards
called no witnesses and introduced only two exhibits. The
Stipulation of Facts and exhibits introduced by Plaintiffs traced
the organization of school districts in Allegheny County, and
showed the size, racial composition and tax bases of component
municipal school districts. In general these showed that
Braddock and Rankin, and to a lesser extent North Braddock,
were older, had higher black populations and lower tax bases
than other school districts in east central Allegheny County.

Among the Exhibits were the Standards for Approval of
Administrative Units under Act 150. (P. Ex. 12, 319a-321a)
Paragraph 7(c) of the Standards provided that, when consid,
ering "community characteristics", a community includes:
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"... one or more municipalities and the surrounding
territory from which people come for business, social,
recreational, frat~ifiior similar reasons. Neither race or
religion shall be a factor in determining administrative unit
boundaries and differences in the social and economic level
of the population shall not be a basis to determine these
boundaries."

The parties stipulated that both the State and County Boards
would offer testimony that, in preparing and approving the plan
under Act 150, they did not consider the racial characteristics of
any communities affected-by-the plan because they construed
Standard 7 as prohibiting considerations of race. (P. Ex. 61,
Paragraphs 19 and-23, 701a-702a)

Also among the exhibits were the Affirmative Action Policy
on Education of the Pennsylvania Human Relations Commis-
sion (P. Ex. 41, 574a-578a) and the States Desegregation
Guidelines for School Districts. (P. Ex. 58, 652a-656a) These
documents endorsed the goal of integration and directed school
districts to foster integration.

Plaintiffs called nine witnesses, two of whom were called as
expert witnesses. The full report of proceedings is included in
the Appendix. (55a-280a) Citizens testified that General
Braddock was a declining area (103a, 144a, 154a-155a), that
there was racial friction (78a, 80a), and that North Braddock
and unidentified other districts did not want to merge with
Braddock and Rankin because those districts were black and
poor. (81a, 117a-120a, 125a-126a) There was testimony that
Rankin wanted to remain independent (152a) but, if merged,
belonged with Swissvale. (120a, 152a)

An employee of the Pennsylvania Human Relations Com-
mission testified, supported by affidavits, that the Commission
had found evidence of racial discrimination in the, sale of
housing in Braddock, North Braddock, Wilmerding, Turtle
Creek, East Pittsburgh, East McKeesport and North Versailles.
(108a; 281a-290a) There was no evidence offered of state
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action in this alleged housing discrimination, nor was any
connection shown between the alleged housing discrimination
and the school boundary lines. In any event, neither the witness
nor the affidavits made any mention of Churchill.

Both of the Plaintiffs' experts described alternatives which
they thought would have been better than the consolidation of
Braddock, North Braddock and Rankin into one school district.
( 172a- 1 73a, 225a) None of these alternatives included Churc-
hill.

An employee of the Pennsylvania Human Relations Com-
mission compared the black -enrollment and the educational
level of the population in General Braddock with the black
enrollment and the educational level of the population in
adjoining school districts. (255a, 263a) He did not refer to
Churchill.

82-289 0-82-65
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ARGUMENT

Statement of the Standards of Review

The trial court's judgment is predicated on certain er-
roneous principles of law; to wit: that disproportionate impact
or effect establishes a constitutional violation without a showing
of discriminatory intent or purpose, that ignoring race con-
stitutes the establishment of an improper racial classification,
that a school district which was not available for consolidation
with Plaintiffs' school district may be included in the remedy,
and that schools have no legal interest in preserving their
boundaries and thus are not necessary parties to the violation as
well as the remedial phase of the case.

There is also insufficient evidence to support the court's
judgment if correct legal principles are applied. There is
insufficient evidence to support a finding of discriminatory
intent. There is no evidence that Churchill Area School District
was the perpetrator of, the product of or affected by a con-
stitutional violation, and thus Churchill may not be included in
the remedy.

Summary of the Argument

The extensive history of this litigation may be readily
described as a ten-year search for a constitutional violation on
which to pin a judicial remedy. -The violation has still not been
revealed and the remedy is a last-minute concoction in response
to an order from this Court to reach an ultimate judgment
quickly, Hoots v. Commonwealth, 639 F. 2d 972, 980-981 (3d
Cir. 1981 ), perhaps in recognition that time was not likely to
cure any deficiencies of proof. In fact, the whole quixotic
adventure was unsuccessful. Nothing could be done in ninety
days that had not been done in ten years. For, as the record
reveals, the constitutional violation, like the Holy Grail, has
proved elusive. The record is devoid of evidence of any
constitutional violation. Moreover, even if this Court should-
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give credence to the trial court's chimera, it should recognize
-that, under the controlling law, the Churchill district cannot be
included in the trial court's fabrication.

"In any school desegregation case in which plaintiffs
seek an interdistrict remedy, the discussion must begin with
the seminal case of Milliken v. Bradley, 418 U. S. 717
(1974). In Milliken the Supreme Court of the United
States set out the test for imposition of an inter-district
remedy:

'The controlling principle consistently expounded
in our holdings is that the scope of the remedy is
determined by the nature and extent of the con-
stitutional violation. Swann, 402 U. S., at 16. Before
the boundaries of separate and autonomous school
districts may be set aside by consolidating the separate
units for remedial purposes or by imposing a cross-
district remedy, it must first be shown that there has
been a constitutional violation within one district that
produces a significant segregative effect in another
district. Specifically, it must be shown that racially
discriminatory acts of the state or local school districts,
or of a single school district have been a substantial
cause of inter-district segregation.' "

Armour v. Nix, Civil No. 16708, N.D. Ga. 1979, Opinion
entered Sept. 24, 1979, pp. 22-23, aff'd 446 U. S. 930,
(1980.)

The case for displacement of the local authorities by a
federal court in a school desegregation case must be satisfac-
torily established by factual proof and justified by a reasoned
statement of legal principles. Dayton Board of Education v.
Brinkman, 433 U. S. 406, 410 (1977). There must be evidence
of intentional segregative action in order to show a con-
stitutional violation. Keyes v. School District No. 1, 413 U. S.
189 (1973). The mere fact that school districts are not racially
homogenous is not sufficient. Spencer v. Kugler, 326 F. Supp.
1235 (D.N.J. 1971), aff'd. 404 U. S. 1027 (1972). The
requirement that there be a constitutional violation con-
templates a substantial violation. Dayton Board of Education v.
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.----.. Brinkman, supra. The racially discriminatory acts must have
been a substantial cause of interdistrict segregation. Miliken v..
Bradley, 418 U. S. 717 (1974). The interdistrict effect must be
sometiig mo-r than the rippling effect that any activity in a
metropolitan area can be expected to have upon all other areas.

_Armour v. Nix, supra.

Churchill's first argument is that it is not a violation of the
Fourteenth Amendment for a state to maintain adjacent school

- districts which have disparate proportions of minority students.
In the absence of an obligation to redraw school lines to
eliminate existing de jure dual school systems, there is no
obligation to balance the racial makeup-of different school
districts.

Churchill's second argument is that the absence of proof of"
discriminatory intent forecloses any claim that official action
violated the Equal Protection Clause of the Fourteenth Amend-

___.--ment. The Court found that the effect of the official actions was
to promote, perpetuate and maximize racial segregation, but
did not find purposeful discrimination or segregative intent.
Impact or effect is not sufficient to establish a constitutional
violation. The District Court also held that, by refusing to
consider race in the establishment of school district lines, the
State and County Boards unjustifiably established a racial
classification. The refusal of the State and County Boards to
consider race as a factor in consolidating school districts does
not constitute establishment of an unjustifiable racial classifica-
tion. Federal law not only permits the State and County to
proceed in a racial neutral manner, it generally requires neutral[
ity. That was the principal teaching of Brown v. Board of
Education, 347 U. S. 483 (1954).

- Churchill's third argument is that, if there was a con-
stitutional violation shown, the violation did iot involve or
affect Churchill. Thus the remedy, which dissolves Churchill
and merges it into a single New District with General Brad-

'-dock, Turtle Creek, Swissvale and Edgewood, far exceeds the
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nature and extent of any violation. The record does not contain
a scintilla of evidence that Churchill was ever considered for
inclusion with General, Braddock or any of its components. To
the contrary, in each of the consolidation plans put forth under
Acts 561 and 299, Churchill was consistently treated as an
independent district. It was never mentioned by the Plaintiffs'
experts as among the viable alternatives for General Braddock
which the State and County Boards might have adopted.
Moreover, Churchill may not be consolidated with General
Braddock as part of the remedy because it was barred by valid
state law, Act 150, from further consolidation.

Finally, Churchill argues that, since the nature and extent
of any violation determines the scope of the remedy, it was a
necessary party and should have been made a defendant during
the violation phase as well as the remedial phase of the case.

- The cases relied upon by the Court in support of its
interdistrict remedy are distinguishable. Each of those cases
arose in a state which formerly operated a dual school system
having interdistrict effects, and the state was under a duty to
convert to a unitary system. By contrast, this case does not
involve any prior operation of a dual school system, interdistrict
or otherwise.

I.

IT IS NOT A VIOLATION OF THE FOURTEENTH
AMENDMENT FOR A STATE TO MAINTAIN ADJA-
CENT SCHOOL DISTRICTS WHICH HAVE DIS-
PARATE PROPORTIONS OF MINORITY STUDENTS

In Wright v. Council of City of Emporia, 407 U. S. 451, 464
(1972), the Supreme-Court said: "We need not and do not hold
that the disparity in the racial composition of the two systems
would be sufficient reason, standing alone, to enjoin the crea-
tion of the separate school districts." The Court thought it an
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important enough proposition to repeat itself later in the
opinion, id. at 470; "As already noted, our holding today does
not rest upon a conclusion that the disparity in racial balance
between the city and county schools resulting from separate
systems would, absent any other consideration, be unaccep-
table." The Court has not departed from this rule but rather has
reinforced it.

The holding that there was no constitutional obligation to
redistrict school systems in order to equalize the racial mix
between or among school districts was affirmed by the Supreme
Court in Spencer v. Kugler, 326 F. Supp. 1235 (D. N. J. 1971),
aft'd, 404 U. S. 1027 (1972). And the same result was
approved even where the disparately composed districts were
located in dejure segregation States which were under a duty to
eliminate all vestiges of the dual school systems theyonce
maintained. Armour v. Nix, Civil No. 16708 (N.D. Ga. 1979),
aff'd 446 U. S. 930 (1980) 1; see also School Board of Richmond
v. State Board of Education, 462 F. 2d 1058 (4th Cir. 1972),
aff'd by equally divided Court, 412 U. S. 92 (1973). Thus, in
the absence of an obligation to redraw school lines to eliminate
existing de jure dual school systems, there is no obligation to
balance the racial makeup of different school districts. In the
absence of such a constitutional duty, there is no basis for a
federal court to compel such action.

Even where a -single school system derives from one in
which there had been dejure segregation, and even where there
are identifiably black schools within a sin-'e district, the mere
fact of such disparity is not enough to Justify a "remedy". As
the Court pointed out in Dayton Board of Education v. Brink-
man, 433 U. S. 406, 417 (1977):

1,,.. lower courts are bound by summary decisions by
this Court "until such time as the Court informs [them] that
[theyJ are not."' Hicks- v. Miranda, 422 U. S. 332, 344-45
(1975).
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"It is clear from the findings of the District Court that
Dayton is a racially mixed community, and that many of
its schools are either predominantly white or pre-
dominantly black. This fact without more, of course, does
not offend the Constitution. Spencer v. Kugler, 404 U. S.
1027 (1972); Swann [v. Charlotte-Mecklenburg Board of
Education, 402 U. S. 1] at 24..."

A fortiori, where the disparity is not among schools within a
single district but between and among separate districts, there is
no basis for an interdistrict remedy because of that disparity.
Armour v. Nix, supra; School Board of Richmond v. State Board
of Education, supra.

A fair reading of the record here would suggest that the
only evidence of segregation was the fact of disparity in the
racial makeup of adjacent school districts. This could not
afford a predicate for any remedy, no less one of the breadth of
that which was imposed.

II.

IT IS NOT A VIOLATION OF THE FOURTEENTH
AMENDMENT FOR THE STATE TO DRAW BOUND-
ARY LINES SEPARATING SCHOOL DISTRICTS SO
THAT A DISTRICT ON ONE SIDE OF THE LINE HAS
A DISPARATE NUMBER OF MINORITY STUDENTS -

As the Supreme Court recently reiterated in City of
Memphis v. Greene, 49 L. W. 4389, 4394 (1981): "Under the
Court's recent decisions in Washington v. Davis, 426 US5. 229,
and Arlington Heights v. Metropolitan Housing Corp., 429 U. S.
252, the absence of proof of discriminating intent forecloses any
claim that the official action challenged in this case violates the
Equal Protection Clause of.the Fourteenth Amendment."-
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A.

There Can Be No Violation of the Constitution In the Absence
of Evidence of Segregatory Intent. There Is No Such
Evidence in This Record.

The court below made no finding of intent to discriminate.
Instead, it based-its decision solely on the effect or impact which
resulted from the consolidation of school districts. The tran-
script of the hearing on violation shows the Court searching for
effect rather than the intent of the school authorities' actions.

"The Court: Well, I don't know if we are interested or
not in motive or anything like that, but is the end result
such that this was achieved?

"The Witness: That this was achieved was-the end
result.

"The Court: Does this clearly appear from the statis-
tics?

"The Witness: Yes. I think that clearly appears from
the statistics that it was the end result. Why it came about,
I can't tell what people's motives were.

"The Court: The end result was a racially segregated
amnd economically deprived area has been included. within
the boundaries ofa new school district?

- "The Witness: Yes, sir."*
(238a)

The Court's Conclusions of Law, too, deal solely with
effect and not intent. Thus is was held that when "the natural,
foreseeable and actual effect of combining Braddock, North
Braddock and Rankin into a single district was to perpetuate,
exacerbate and maximize segregation ... such conduct con-
stituted an act of de jure discrimination in violation of the
Fourteenth Amendment, 359-F. Supp. ,at 823 (Conclusion 7),
and that "when [the state J seeks change, it must proceed in a

I -
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fashion that will lessen previously existing school segregation",
359 F. Supp. at 823 (Conclusion 8).2

These holdings conflict with Keyes v. School District No. 1,
413 U. S. 189, 198, 208 (1973); Washington v. Davis, 426 U. S.
229, 242 (1976), and Arlington Heights v. Metropolitan Hous-
ing Corp., 429 U. S. 252, 265 (197r) which established that
official action will not be held unconstitutional solely because it
results, in a racially disproportionate impact. Proof of racially
discriminatory intent or purpose is required to show violation of
the Equal Protection Clause. The District Court did not abide
by these principles. Its decision was erroneously based on the
disproportionate impact or effect which resulted when General
Braddock was established with a higher percentage of black
pupils that other adjacent districts.

B.

The District Court Exacerbated Its Error of Avoiding Any
Finding of Intent by Putting the Burden of Proof of Absence
of a Violation on the Defendants.

The District Court held that "school authorities are ac-
countable for the natural, .probable and foreseeable con-
sequences of their policies and practices, and where racially
identifiable schools are the result of such policies, the school
authorities bear the burden of showing that such policies are
based on educationally required, non-racial considerations."
359 F. Supp. at 823 (Conclusion 4). The Court erred in
shifting the burden of proof. Even when such an effect may be
foreseeable, the burden of proving the absence of segregative
intent or purposeful discrimination does not shift to defendants.
As the Supreme Court stated in Dayton Board of Education v.
Brinkman, 443 U. S. 526, 536 n.9 (1979):

2 Of course, there can be no "perpetuation, exacerbation,
or maximization" of segregation when there is no evidence of
segregation to begin with. See part I of this Argument, supra.
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"We have never held that as a general proposition the
foreseeability of segregative consequences makes out a
prima face case of purposeful racial discrimination and
shifts the burden of producing evidence to the Defendants
if they are to escape judgment; and even more clearly that
is no warrant in our cases for holding that such fore-
seeability routinely shifts the burden of persuasion to the
Defendants."

C.

The Court Erred in Finding that the School Authorities Acted
to Satisfy the Desires of Surrounding Municipalities.

The Court found that the State and County Boards com-
bined Braddock, North Braddock and Rankin into one school
district to satisfy the desires of surrounding municipalities to be
placed in a school district that did not include Braddock and
Rankin, 359 F. Supp. at 821 (Finding 59), 359 F. Supp. at 822
(Conclusion 3). The Court made no finding' that racial
considerations affected the desires of surrounding municipalities
and, furthermore, the finding and conclusion it did make is not
supported by the record.

The Court based its finding on intuition not facts. It could
think of no other explanation for the Board's creation of a
school district composed of Braddock, North Braddock and
Rankin, and the defendants did not offer an explanation. 3 359
F. Supp. at 821. The Defendants, however, were not required
to offer an explanation, because the Plaintiffs failed to establish
a prima face case. Disproportionate impact does not establish
a prima face case, proof of purposeful' discrimination or
segregative intent is necessary. There is little if any creditable
evidence of such a purpose or intent. Indeed, Plaintiffs' expert,
Dr. Finger, did not believe that the testimony, exhibits and

3 It should be uoted that these school boards, appellants
here, were not parties to the "violation" portion of the lawsuit,
a matter we address in part IV of the Argument.
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stipulations proved that race was a factor in the formation of
General Braddock. (237-238a) The foreseeability of segrega-
tive effect does not, in itself, establish intent. In mosi-cases
there must be a consistent pattern of segregative effects over a
series of events in order that foreseeability may be used to
indicate purposeful discrimination, Arlington Heights v.
Metropolitan Housing Corp., 429 U. S. 252, 266 (1977). We do
not have here a "stark pattern", as in Yick Wo v. Hopkins, 118
U. S. 356 (1886) or Gomillion v. Lightfoot, 364
U. S. 339 (1960). Indeed, Lora v. Board of Education of the
City of New York, 623 F. 2d 248, 251 (2d Cir: 1980) holds that
foreseeability per se is insufficient.

Many school districts objected to compulsory consolidation
by the state, not on racial grounds but because they preferred to
remain independent. Edgewood took its case for independence
to the Supreme 'Court of Pennsylvania. Appeal of School
District of the Borough of Braddock Hills et al, 445 Pa. 343, 285
A. 2d 880 (1972). Both Braddock and North Braddock, two
components of Plaintiffs' school district, asserted their right to -

independence in the Court of Common Pleas. In re Appeal of
the Borough of Rankin, et al., supra. This record simply does
not support a finding of selection of school district boundaries
for the purpose of achieving racial segregation.

D.

Refusal to Consider Race as a Factor in Drawing School
District Lines Was Not the Establishment of an Improper
Racial Classification.

In fact, the School Boards' actions were found violative of
the Constitution not because they were based on racial classifi-
cations but because they were not. The Boards were thus to be
damned if they-did or to be damned if they didn't. In the-
absence of a dual school system to be eliminated root and
branch-and surely there was none here-the Baords could not
utilize race as a measure for classification and they did not. The
District Court nevertheless held that, by refusing to consider
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race in the process of drawing the new district lines, the State
and County Boards established an improper racial classifica-
tion. 359 F. Supp. at 823 (Conclusion 9). This is clearly
incorrect.

First, a finding that the Boards refused to consider race
when adopting consolidation plans underlines the fkct that
there was no intentional racial discrimination. There can be no
violation of the Fourteenth Amendment without intentional
racial discrimination; there can be no intent to discriminate by
race if race is not a factor in the state's determination.

Second, the record demonstrates that the Commonwealth
interpreted the standards adopted under Act 150 to bar consid-
eration of race to avoid invidious racial discrimination. 359 F.
Supp. at 812, (P. Ex. 40, 573a) There was no constitutional
challenge to the validity of these-regulations. The State and
County Boards stipulated that they did not take race into
account because they construed the standards as prohibiting
racial considerations. Certainly it cannot -be a violation of the
Constitution here for these bodies to refuse to classify by race.
It is to be remembered that they were not structuring school
systems to remove the effect of prior dejure segregation.

Even if the State and County Boards might be permitted to
consider race in establishing district lines, they were under no
constitutional duty to do so. There is no independent con-
stitutional violation when these agencies decided to ignore a
factor which they were not required to consider. Thus, in
Dayton Board of Education v. Brinkman, 433 U. S. at 414, the
Supreme Court quoted with approval the Court of Appeal's
treatment of a similar question:

"The question of whether a rescission of previous Board
acton is in and of itself a violation of appellants' con-
stitutional rights is inextricably bound up with the question
of whether the Board was under a constitutional duty totake ' the action Which it initially took. Cf. Hunt r v.
Erickson, 393 U. S. 385 (1960) ... ; Gomillion v. Lightfoot,

0
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364 U. S. 339 (1960) ... If the Board was not under such
a duty, then the rescission of the initial action in and of
itself cannot be a constitutional violation." Brinkman v.
Gilligan, 503 F. 2d 684, 697 (1974)
The cases relied upon by the District Court to reach its

erroneous conclusions are inapposite. Lee v. Nyquist, 318 F.
Supp. 710 (W. D. N. Y. 1970), aff'd, 402 U. S. 935 (1971),
and Hunter v. Erickson, 393 U. S. 385 (1969), involved a
statute and an ordinance respectively which, in their "historical
context", "immediate objective" and "ultimate effect", were
intended to frustrate efforts to eliminate segregation. In the
instant case the State and County Boards were simply following
racially neutral practices in accordance with the decisions of this
Circuit and the United States Supreme Court.

Ill

THE COURT ERRED BY INCLUDING CHURCHILL IN
THE REMEDY. IT WAS NEITHER INVOLVED IN
NOR AFFECTED BY ANY CONSTITUTIONAL VIOLA-.
TION THAT MIGHT HAVE OCCURRED.

It is difficult, indeed, to discover what ihe alleged violation
may be that is to be used as a predicate for imposing the
extraordinary remedy chosen by the trial court here. It cannot
be the mere disparity of racial composition of the school
districts. It cannot be the failure to draw school boundary lines
on the basis of race. Can it be the failure to carry out any one
of various proposals for the joinder of Braddock with other
school districts? But the Supreme Court has told -s, see the
quotation from Dayton, 433 U. S. at 414, supra, that even if
such consolidations had taken place, unless there was a con-
stitutional duty to consolidate, there would be no violation in
rescinding the order. Here, not only did the Boards not take the
step of consolidation, but clearly they were under no con-
stitutional duty to do so. But on any or all of these hypothetical
violations, Churchil was not validly included in the school
district hypothecated by the trial court.
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A.

There Is No Evidence in the Record to Establish that Churchill
Was Involved In or Affected by Any Constitutional Violation.

The controlling rule that the remedy must be measured by
the constitutional violation was. iterated by this Court in Evans
v. Buchanan, 582 F. 2d 750, 757-58- (3d Cir. 1978):

"We summarized in our prior opinion,-and reiterate
now, some basic legal precepts relating to the extent of
remedies a federal court may order:

'A court is not at liberty to issue orders merely because
it believes they will produce a result which the court
finds desirable. The existence of a constitutional
violation does not authorize a court to seek to bring
about conditions that never would have existed even if
there had been no constitutional violation. The
remedy for a constitutional violation may not be
designed to eliminate arguably undesirable states of
affairs caused by purely private conduct (de facto
segregation) or by state conduct which has in it no
element of racial discrimination. This much is settled
by Mliken v. Bradley, [ 418 U. S. 717, 94 S. Ct. 3112,
41 L. Ed. 2d 1069 (1974)]. See also Spencer v.
Kugler, 404 U. S. 1027, 92 S. Ct. 707, 30 L. Ed. 2d 723
(1972), affirming 326 F. Supp. 1235 (D. N. J.);
Village of Arlington Heights v. Metropolitan Housing
Development Corp., 429 U. S. 252, 97 S. Ct. 555, 50
L. Ed. 2d 450. Nor may a remedial desegregation
order require "as a matter of substantive constitutional
right, any particular degree of racial balance or mix-
ing" I[... ] Swann v. Boar4VfJ-Education, supra, 402
U. S. [ 1 ] at 24,91 S. Ct. [ 1267] at 1280 [28 L. Ed. 2d
554] ... [See also] Milliken v. Bradley, 418 U. S.
[717] at 740-41 [94 S. Ct. 3112, 41 L. Ed. 2d 1069].
&.. These are limitations by which a trial court must
abide.

'The task of a remedial decree in a school
desegregation case is simply to correct the con-
stitutional violation and to eradicate its effects. "As
with any equity case, the nature of the violation
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determines the scope of the remedy." Swann v. Board
of Education, supra, 402 U. S. at 16, 91 S. Ct. at 1276.'

"555 F. 2d at 379-80.
"Subsequent to our 1976 decision, the Supreme Court

summarized these same precepts in Dayton Board of
Education v. Brinkman, 433 U. S. 406, 419-20, 97 S. Ct.
2766, 2775, 53 L. Ed. 2d 851 (1977):

'The power of the federal courts to restructure the
operation of local and state governmental entities "is
not plenary. It 'may be exercised "only on the basis of
a constitutional violation."' [Milliken v. Bradley], 418
U. S. at 738 [ 94 S. Ct. 3112, at 3124 ], quoting Swann
v. Charlotte-Mecklenburg Board of Education, 402
U. S. 1, 16 [, 91 S. Ct. 1267, 1276]. See Rizzo v.
Goode, 423 U. S. 362, 377 [, 96 S. Ct. 598, 46 L. Ed.
2d 561]. Once a constitutional violation is found, a
federal court is required to tailor 'the scope of the
remedy' to fit 'the nature and extent of the con-
stitutional violation.' 418 U. S., at 744 [, 94 S. Ct. at
3127, 41 L. Ed. 2d at 1091 ]; Swarn, supra, at [402
U. S.I at 16 [, 91 S. Ct. at 1276, 28 L. Ed. 2d at
566]." Hills, supra, at 293-294 [96 S. Ct. at 1544].
See also Austin Independent School Dist.-v. United
States, 429 U. S. 990, 991 [, 97 S. Ct. 517, 50 L. Ed.
2d 603) (1976) (Powell, J., concurring)."'

Thus, the boundaries of separate autonomous school districts
may not be set aside unless there has been a constitutional
violation within one district that produced a significant segrega-
tive effect in another. Milliken v. Bradley, 418 U. S. 717 (1974)
The Court must determine how much incremental segregative
effect-the violations had on the racial distribution compared to
What it would have been in the absence of the violations, and
the remedy must be designed to redress that difference. Dayton
Board of Education v. Brinkman, 433 U. S. at 420. Federal
court decrees exceed appropriate limits if they are imposed
upon governmental units that were neither involved in nor
affected by the constitutional violation. Milliken v. Bradley, 433
U. S. 267, 282 (1977)..
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Churchill did not engage in nor was it the product of any
act of purposeful segregation. The District Court was unequiv-
ocal on this point.

-"Churchill is a union school district, created by a
referendum of the concerned districts and approved as
such by the then State Council on Education on May 29,
1957, and May 17, 1961. It was so considered by the
Allegheny County-Board plan submitted under Act 299.
Therefore, by the terms of Act 150 it was not subject to
further reorganization under that Act in 1968. Of more
importance in the present case is the .fact that Churchill's
present boundaries were not created by any actions under
Act 150 after 1968 when the alignment of consolidated
school districts came into being resulting in the creation of
the General Braddock Area School District as a segregated
district. Thus no evidence exists of a deliberate, purpose-
ful, segregative intent in the creation of the Churchill
district that would subject it to an interdistrict remedy to
achieve racial balance." (Memorandum and Order of
Nov. 18, 1977, 840a-841a)

Nor was Churchill affected by the alleged violations, as a search
of the record confirm?. The Court did not find, and there is
nothing in the record to suggest, that in the absence of the
alleged violations Churchill would have been differently con-
stituted or would-have been consolidated with any of General
Braddock's putative component school districts. The alleged
violations had no bearing on Churchill.

The Court found that the municipal school districts of
Forest Hills, Chalfant and Wilkins Township-Churchill volun-
tarily formed the Churchill Union district. This unit was
approved by the State Council in 1957, was in operation by
1960 as a joint district, had its referenda completed by 1962
and was formally established as a union district on July 2, 1962.
(2929a-3011a) It more than satisfied the statutory minimum
size of 4,000 pupils established by Acts 561 and 299. It had an
enrollment of 4,546 in-1961-62, 5,066 in 1963-64 and 5,676 in
1966-67. (418a, 475a, 318a)
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The purpose of the state redistricting was to reduce the
number of school districts by increasing the size of each district.
Although exceptions were permitted, the targeted goal was a
minimum of 4,000 pupils per district. The State and County
Boards chose to leave intact districts which had voluntarily
consolidated and met statutory requirements.4 Thus, Churchill
was never considered for merger with Braddock, North Brad-
dock or Rankin.

Under Act 561 and 299 the County Board variously
proposed mergers of Turtle Creek, East Pittsburgh and Brad-
dock Hills with General Braddock's components, Braddock,
North Braddock and Rankin. Plaintiffs' witnesses testified
about alternatives which would have involved General Brad-
dock's components with Turtle Creek, East Pittsburgh, Brad-
dock Hills and Swissvale. (172a, 225a) A witness compared
statistics on the black-white populations and the education
levels in communities adjoining General Braddock, and re-
ferred specifically to Turtle Creek, East Pittsburgh, Braddock
Hills, Swissvale and Edgewood. (255a-256a, 263a) Another
witness testified about discrimination in the sale of housing in
communities near General Braddock, mentioning Swissvale,
East Pittsburgh, Turtle Creek, Wilmerding, East McKeesport
and North Versailles. (243a, 281-290a) The so-called housing
violations were unconnected to the consolidation issues and, in
any event, were insufficient to warrant relief. Armour v. Nix,
supra. Moreover, Churchill was never mentioned in any of this
testimony. In summary, the record is devoid of evidence that
Chufchill is the product of or affected by the alleged Con-
stitutional violations.

The rationale which the Court offered for including Chur-
chill in the remedy was that Churchill could have been

4 Some joint or union districts having fewer than 4,000
pupils were merged with other districts, e.g. Unit 63-11 (47 1a),
Unit 63-18 (478a), unit 63-35 (495a)
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consolidated with General Braddock's component districts un-
der Acts 561 and 299. We agree that under Acts 561 and 299
the State and County Boards could have included Churchill or
any other school district with General Braddock. But the
Court's reasoning is faulty on two grounds. First, if a violation
occurred, it occurred under Act -50, not under Act 561 or 299.
We address this issue in the next section of the Brief. Second,
the fact that the Boards could have included Churchill with
General Braddock under Acts 561 or 299 proves nothing as to
whether the Boards would have done so or should have done
so, absent the alleged violations. The Boards could have done
many things under Acts 561 and 299. They could have
consolidated Gateway, Wilkinsburg, East Allegheny, West
Mifflin, Steel Valley or any other separate school district with
General Braddock. They could possibly have made the entire-
county a single district. The issue, however-, is whether there is
any evidence in the record to show that, but for the alleged
constitutional violations, Churchill would have been included
with General Braddock. There is no such evidence. The trial
court dismissed Steel Valley and West Mifflin from the reme-
dial proceedings on the grounds, inter alia, that neither was
"involved in the jointure, consolidation or merger of the school
districts which eventually led to the creation of the General
Braddock Area School District." ( 510 F. Supp at 622. ) Church-
ill was not involved in these matters either, yet it was included
in the remedy.

_Judicial speculation or judicial predilection is not an
adequate basis to justify the trial court's recreation of the school
systems of Allegheny County to make one to its own taste that
included Churchill although that school system was never
considered for further consolidation by those with the authority
to do so. Again, as the Supreme Court said in Dayton, 433 U. S.
at 410:

_ "There is no doubt that federal courts have authority
to grant appropriate relief of this sort when constitutional
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violations on the part bf school officials are proved. Keyes
v. School District No. 1, Denver, Colorado, 413 U. S. 189
(1973); Wright v. Council of City of Emporia, 407 U. S.
451 (1972); Swann v. Charlotte-Mecklenburg Board of
Education, 402 U. S. 1 ( 1971 ). But our cases have just as
firmly recognized that local autonomy of school districts is
a vital national tradition. Milliken v. Bradley, 418 U. S.
717, 741-42 (1974); San Antonio School District v. Rodri-.
guez, 411 U. S. 1 (1973); Wright v. Council of City of
Emporia, supra, at 469. It is for this reason that the case
for displacement of the local authorities by a federal court
in a school desegregation case must be satisfactorily estab-
lished by factual proof and justified by a reasoned state-
ment of legal principles. Cf. Pasadena City Board of
Education v. Spangler, 427 U. S. 424 (1976)."

In support of its interdistrict remedy the Court cited
Morrilton School District No. 32 v. United States, 606 F. 2d 222
(8th Cir. 1979), cert. denied 444 U. S. 107.1 (1980); Evans v.
Buchanan, 416 F. Supp. 328 (D. Del. 1976), aff'd, 555 F. 2d
373 (3d Cir. 1977); and United States v. Board of School
Commissioners of the City of Indianapolis, 541 F. 2d 1211 (7th
Cir. 1976). Those cases are not controlling here. They all
involve interdistrict remedies necessary to eliminate existing
unconstitutional, de jure, dual school systems. There was a
finding in each of these-cases that the state had operated a dual
school system and was under a continuing duty to eliminate all
vestiges of that system. In Morriton and Evans there were
findings that the dual school systems had significant interdistrict
effects. In Indianapolis there was a finding that, but for the
action of the state legislature taken while the state was under an
obligation to desegregate Indianapolis schools, the Indianapolis
School Board would have been permitted voluntarily to adopt a
countywide plan of school reorganization to eliminate dual
school systems._ Thus in each of these cases, a broad inter-
district remedy was appropriate.

In Evans bo~h this Court and the Supreme Court recog-
nized that Delaware's prior maintenance of a dual school

0
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system was the fundamental difference between that situation
and the situation in cases arising in jurisdictions where segrega-
tion was not historically required by state law. In an appeal to
this Court from a district court order providing an interdistrict
remedy, the defendants argued that the district court had failed
to determine the exact amount of "incremental segregate
effect" flowing from the violation, as required by Dayton 1.
This Court held that there was no need for a specific finding of
the incremental segregative effect of the violation because in
Evans, unlike Dayton L Delaware was under an obligation to
eliminate a dual school system, which obligation had not yet
been fulfilled.

"And finally, the unavoidable distinction is that prior to.
Brown 1, in New Castle County, Delaware, desegregation
was unlawful under Delaware law; in Dayton, Ohio segre-
gation was unlawful under Ohio law. This difference
between the two states is, at base, the difference between
the two cases." 582 F. 24 at 766.

Mr. Justice Brennan made the same distinction in denying a
stay of this Court's judgment and mandate.

"The facts of Dayton are fundamentally different from the

circumstances presented by this application. Segregation
in Delaware unlike that in Ohio, was mandated by law
until 1954. In the instant case the District Court found that
'at that time ... Wilmington and suburban districts were
not meaningfully "separate and autonomous"" because "de
jure segregation in New Castle County was a cooperative
venture involving both city and suburbs".' 393 F. Supp.
428, 437 (1975). So far from finding only isolated
examples of unconstitutional action, the District Court in
this case concluded 'that segregated schooling in Wilming-
ton has never been eliminated and that there still exists a
dual school system.'" Evans v. Buchanan, 439 U. S. 1360,
1362-63 (1978)

The instant case is plainly different. Pennsylvania has
never operated a dual school system. The County and State
Boards and the Commonwealth were under 'o obligation to

0
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eliminate a dual school system. Their only obligation was to
avoid intentional acts of racial discrimination while consoli-
dating school districts. If any such acts were perpetrated, which -

Churchill denies, the scope of the remedy is limited by the
nature and extent of the acts themselves. There was absolutely
no evidence that the incremental segregative effect of any sych
acts-extended to Churchill, or that Churchill would have been
consolidated with any of General Braddock's components in
the absence of the alleged constitutional violations. Con-
sequently the -remedy, which dissolves Churchill and merges it
with General Braddock and others, violates the limitations set
forth in Milliken I.

The- District Court included Churchill in the remedy with-
out any showing that the incremental effect of any alleged
constitutional violation extended to Churchill. The Court did
this because Churchill would round out the district geogra-
phically, because Churchill had a substantial white population
which would improve the racial balance, and because Churchill
would add- financial strength to the New District. In so doing,
the District Court violated clear directives of this Court and the
Supreme Couit as heretofore set out.

B.

Churchill Was Established Under Act 299 and Could Not
Have Been Merged With General Braddock Under Act 150.

The Amended Complaint charged that General Braddock,
Turtle Creek, Swissvale, Edgewood and Churchill were estab-
lished as racially segregated school districts under Act 150. The
trial court found otherwise. The parties stipulated and the"
evidence clearly showed that Churchill was -established under
Act 299. On the other hand the trial court found, and the
evidence clearly showed, that General Braddock, Turtle Creek,
Swissvale and Edgewood were established under Act 150.
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Act 150- excluded from the consolidation process those
districts which had already been established under Act 299.
The constitutionality of this provision has not been challenged.
During the hearing on liability the Court asked whether
Plaintiffs were challenging the constitutionality of Act 150,
suggesting that a three-judge court would be required. Counsel
assured the Court that Plaintiffs were not making this challenge.
(225a-226a) Since General Braddock was formed under Act
150 whereas Churchill was formed under its predecessor, Act.
299, Churchill was not eligible for inclusion with General
Braddock. Therefore, any constitutional violation involved in
forming General Braddock cannot extend to Churchill, and
Churchill cannot be part ofthe remedy.

The District Court's rationale for including Churchill in the
remedy although it was not formed under Act 150 was twofold.
First, the court erroneously said that the alleged violations
against General Braddock began with Act 561. Secondly, the
court erroneously said that in any event Act 150 "cannot
eliminate any school district from a future remedial plan of this
court or the State". 510 F. Supp. at 621

The District Court erred in finding that the alleged viola-
tions occurred under Acts 561 and 299. If there were violations,
they occurred when General Braddock was established as a
combination of Braddock, North Braddock and Rankin. Vari-
ous combinations, including General Braddock's ultimate com-
binatior, were proposed under Acts 561 and 299 but General
Braddock was actually established under Act 150. The basis of
the Court's finding that violations occurred prior to Act 150 is
its finding that other districts were eliminated from consid-
eration for merger under Acts 561 and 299 thereby "leaving
General Braddock School District in an isolated position". 510
F. Supp. at 621. The record simply does not support that
finding. Many districts, including Churchill, were eliminated
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from consideration for merger prior to Act 150. Every school
district which the Boards proposed for merger with General
Braddock, however, was still available under Act 150. Every
school district whichT-in the violation phase of the case, the \
Plaintiffs witnesses said was a viable alternative for merger with
General Braddock, was still available under Act 150.' Indeed
every school district, which the trial court found to be an
alternative, 359 F. Supp. at 817, was still available under Act
150. Thus, if it was a violation to establish General Braddock
by failing to include other school districts with Braddock, North
Braddock, and Rankin, that violation occurred under Act 150.

Insofar as the Court's finding that "Act 150 cannot elimi-
nate any of the school districts from a future remedial plan of
this Court or the State", 5 10 F. Supp. at 62 1, the Court either
misunderstood the authority it relied on or flatly ignored
Milliken 1. Milliken I held that the scope of the remedy is
determined by the nature and extent of the wrong. If Act 150
excluded Churchill for reasons other than segregation objec-
tives, which was the case, then Churchill was not part of any
wrong nor affected by it, and may not be part of the remedy.

We believe that the Court did not ignore Milliken I but
simply misunderstood, or at least misapplied, Chartiers Valley
Joint Schools v. Allegheny County Board, 418 Pa. 520, 211 A 2d
487 965). That case stands for the proposition that a school
district does not have a vested right to its boundaries and the
Legislature may change them. A holding that the Legislature
may eliminate the Act 150 exemptions, which is the essence of
Chartiers as applied to this case, has no bearing on the question
whether Churchill was unavailable for merger at the time
General Braddock was established. To repeat, the con-
stitutionality of Act 150 has not been challenged. Act 150
barred further merger of those school districts which had been
established under Act 299. Churchill was.established under Act
299. Therefore,Churchil was, for val4 state purposes, excused
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from merger with General Braddock and must be excluded
from the remedy.

The evidence shows that each of the municipal school
districts which, under Acts 561 and 299, was considered for
merger with General Braddock, was still available for merger
when the State and County Boards took action under Act 150.
Conversely, Churchill, which was not available under Act 150,
had never been considered for merger with General Braddock
under either Act 561 or Act 299. The Plaintiffs' evidence during
the remedial phase of this case showed that a four district,
remedy, General Braddock-Turtle Creek-Edgewood-Swissvale,
would produce an integrated and viable district. (See p. 10,
Reply Brief for Appellants, filed by Plaintiffs in Hoots v.
Commonwealth, 639 F. 2d 972, No. 80-2116 (3rd Cir. 1981)
Those four districts were available under Act 150. General
Braddock was not left "in an isolated position" without viable
merger partners under Act 150. Any violation inherent in
forming General Braddock. occurred under Act 150. The
District Court erred by including Churchill in the remedy, since-
it was not eligible for merger with General Braddock when that
district was established.

IV.

THE SCHOOL DISTRICTS SUBJECT TO THE REME-
DIAL ORDER SHOULD HAVE BEEN AFFORDED A
COMPLETE HEARING ON THE NATURE AND EX-
TENT OF THE ALLEGED VIOLATIONS.

Rule 19( a)(2) (i) of the Federal Rules of Civil Procedure
provides that a person who is subject to service of process and
whose joinder will not deprive the court of jurisdiction shall be
joined as a party if he claims an interest relating to the subject
matter of the action and is so Situated that the disposition of the
action in his absence may as a practical matter impair or
impede his ability to protect that interest. None of the school
districts affected by the trial court's remedial order were
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defendants during the violation phase of the case. In response
to Motions by the Commonwealth, and the State and County
Boards, the Court ruled that the districts were not necessary
parties. The Court's reasoning was that, since the power to-
draw school district boundaries rests solely with the Com-
monwealth and the State Board, the surrounding school dis-
tricts had "no legal right to have their existing boundaries
maintained and consequently... no legal interest.., which can
be affected by the outcome of the litigation." Hoots v. Corn-
monwealth, 359 F. Supp. at 821. The Court did permit and
eventually required school districts to participate in remedial-
proceedings.

The trial court's underlying premise, that the school dis-
tricts have no legal interest which can be affected by the
outcome of the litigation, conflicts squarely with the principles
of Milliken . In Michigan, as in Pennsylvania, school districts
are instrumentalities of the state and subordinate to the State
Board of Education and the legislature. In Michigan, as in
Pennsylvania, it is the state which is charged with providing a
system of public education, and school districts are not part of
the local self-government except as the legislature might choose
to make them s6. Milliken v. Bradley, 418 U. S. at 726, n. 5.
Yet the Supreme Court held:

" the notion that school district lines may be casually
ignored or treated as a mere administrative convenience is
contrary to the history of public education in our country.
No single tradition in public education is more deeply
rooted than local control -over the operation of schools;
local autonomy has long been thought essential both to the.
maintenance of community concern and support for public
schools and to quality of the educational process .... local
control over the educational process affords citizens an
opportunity to participate in decision-making, permits the
structuring of school programs to fit local needs, and
encourages 'experimentation, innovation, and a healthy
competition for educational excellence.'

as-rne o-8--06



(
1042

39

"The Michigan educational structure involved in this
case, in common with most States, provides for a large
measure of local control and a review of the scope and
character of these local powers indicates the extent to
which the interdistrict remedy approved by the- two courts
could disrupt and alter the structure of public educa-
tion...
Id. at 741-42

Because the record showed no interdistrict violation, the Su-
preme Court in Milliken I did not reach the claims of the
suburban school districts that they had been denied due process
by the manner in which their participation was limited.

We have a-similar case here. The record contains no
evidence that Churchill perpetrated, was-he product of or was
affected by, any unconstitutional act. Consequently, the Court
should not have to reach this necessary party or due process
issue, at least as to Churchill. If, however, this Court concludes
that Churchill was affected by some constitutional violation,
then Churchill was indeed harmed by the failure of the trial
court to treat it as a necessary party and required defendant for
the violation as well as the -remedial-phases of the case.

As we have emphasized, the scope oP the remedy is,
determined by the nature and extent of the violation. Any
party to be affected by a remedial order should be made a full
participant in the proceedings which determines the violation.
No school district should be excluded simply because the
legislature may, if.it so chooses, change that district's bound-
aries. Until proper authorities make surn a change' local school
districts are duly constituted entities whose existence may not
be ignored. That is an essential teaching of Milliken .

,t z
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CONCLUSION

The District Court decisions are incorrect in several re-
spects. There was no finding of segregative intent, and there is
insufficient evidence to support such a finding. A refusal to
consider racial criteria when drawing school district lines does
not constitute the establishment of an explicit and improper
racial classification. There was absolutely no evidence that
Churchill engaged in, was the product of or was affected by any
discriminatory act, and thus any remedy applied to Churchill
exceeds the nature and extent of any violation proved.

For these reasons the judgment of the District Court
should be reversed and the Amended Complaint dismissed as
to all parties, and certainly as to Churchill. If there are to be
any further proceedings in the case, the remand should include
instructions that Churchill should not be included in any
remedy ordered by the trial court.

Respectfully submitted,

J. ROBERT MAXWELL, ESQ.
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QUESTIONS PRESENTED FOR REVIEW

1. When, in order to remedy racially segregative
attendance assignments in a public school system, a
United States District Court has directed the author-
ities of that school system to put into effect racially
integrative attendance assignments as specifically
prescribed by the Court, and the school authorities
having thereafter done so,-- and admixtures of races
having been fully achieved in each and all of the
schools in the exact ratios of race designated by the
Court orders - but variances from such racial attend-'
ance ratios having subsequently developed in some of
the schools, though not by reason of any reoccurence
of official segregative actions - are not the pupils in
these schools entitled to constitutional protection
against being again reassigned, on account of their
race, and compulsorily moved here and there among
the schools of this system for the purpose of con-
tinually re-creating racial ratios as desired by the Dis- -

trict Court or by the school authorities?

2. Do not the decisions of this Court, in Brown vs.
Board of Education and Swann vs. Charlotte-Meck-
lenburg Board of Education and-Pasadena City Board
of Education vs. Spangler, assure to the school pupils,
in this situation, constitutional protection against be-
ing repeatedly subjected, because of their race, to such
compulsion at the hands of governmental authorities?

LISTING OF ALL THE PARTIES IN THE CASE

The plaintiffs in the case, now Petitioners to this
Court, are as follows: -GEORGE MARTIN, for himself

i
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and in behalf of his minor children, ELLEN and
CATHERINE MARTIN; MR. and MRS. J. D. WALL, for
themselves and in behalf of their minor children,
CHRIS and STEVE WALL; JOHN and SUSAN ALDEN, for
themselves and in behalf of their minor children,
SUZANNE'and SCOT-ALDEN; MR. and MRS. RICHARD K.
DUNHAM, for themselves and in behalf of their minor
children, ScoT and KRISTIN DUNHAM; MRS. NANCY-
KATE GORDON, for herself and in behalf of her minor
children, ADAM, KERRY, DAWN AND SEHM GORDON;
John and PRISCILLA HURLEY, for themselves and in
behalf of their minor children, NICOLE and TIFFANY
HURLEY; MR. and MRS. JAMES H. JONES, for them-
selves and in behalf of their minor child, ROBYN JONES;
ANDREW C. JOHNSON, for himself and in behalf of his
minor children, TRACEY and RANDY JOHNSON; DARRELL
and SANDY MYERS, for themselves and in behalf of
their minor children, TIFFANY and ZACHARY MYERS;
HENRY and JOHANNA L. ASHBAUGH, for themselves and
in behalf of their minor children, HENRY and
CHANNING ASHBAUGH, MR. and MRS. M. B. CAMPBELL,
JR., for themselves and in behalf of their minor chil-
dren, BINFORD and BRADLEY CAMPBELL; LARRY L. and
PHYLLIS C. FALCONE, for themselves and in behalf of
their minor children, MICHELLE and MATTHEW FAL-
CONE; MRS. -MARLENE BEAVER, for herself and iri behalf
of her minor child, SUZIE BEAVER; DR. and MRS. ED-
WARD BONOMO, for themselves and in behalf of their
minor child, TRICIA BONOMO; TONY and JUDITH AREY,
for themselves and in behalf of their minor children,
ASHLEY and BRENT AREY; MRS. PATRICIA M. BOWER, for
herself and in behalf of her minor children, Scor and

ii
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MARK BOWER; THOMAS and EDWINA GIBSON, for them-
selves and in behalf of their minor children, TRACYE,
BRANDY and ASHLEY GIBSON; MR. and MRS. PATRICK
DOHERTY, for themselves and in behalf of their minor
child, JEFFREY DOHERTY; DON and BETTY ANDERSON,
for themselves and in behalf of their minor children,
BRIAN and BETH ANDERSON; MRS. BARBARA GROCE, for
herself and in behalf of her minor children, HAL, MAR-
THA and CLARK GROCE; MR. and MRS. JAMES E. TOWN-
SEND, for themselves and in behalf of their minor child,
DONNA TOWNSEND; MR. and MRS. CHARLES GuIDUCCI,
for themselves and in behalf-of their minor children,
KIM and LORI GuIDUCCI; MRS. MARTHA MCWATrERS,
for herself and in behalf of her minor children, DARREN
and JENNIFER MCWAITERS; TOM and CAROLYN IRVIN,
for themselves and in behalf of their minor child, ERIC
IRVIN;--MR. and MRS. SIMON IYOOB, for themselves and
in behalf of their minor children, JOHN and FRANK
IYOOB; MR. and MRS. WAYNE KELLY, for themselves
and in behalf of their minor child, JEFF KELLY; NEIL
and REBECCA McDUFFIE, for themselves and in behalf
of their minor children, KIM-BERLY, SHARON and PAlTi
MCDUFFIE; MRS. CHRISTIE T. CARMER, for herself and
in behalf of her minor child, ROBERT ANTHONY CAR-
MER; CARL and-JACKIE BINNEY, for themselves and in
behalf of their minor children, JASON and MARTY
BINNEY; MR. and MRS. ARTHUR TARLETON, for them-
selves-and in behalf of their minor child, ART TAR-
LETON; MR. and MRS. MARC EPSTEIN, for themselves
and in behalf of their minor children, KELLY and
BRADLEY EPSTEIN; SPENCEIR and MARILYN GAYLORD, for
themselves and in behalf of their minor children, LISA

iii
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and DAVID GAYLORD; MR. and MRS. JAMES H. CROPPER,

for themselves and in behalf of their minor child,
CHERYL CROPPER; WILLIAM and KATHLEEN SHAKE, for

themselves and m behalf of their minor children, JULIE
and JEFF SHAKE; MR. and MRS. JOE MGCROREY, for
themselves and in behalf of their minor children,
MARK and JASON MCCROREY; MR. and MRS. T. G.
ROCHE, for themselves and in behalf of their minor
children, ANNA and GEDDINGS ROCHE; JAMES and
ELIZABETH MOORHEAD, for themselves and in behalf of
their minor children, DEBBIE and WENDY MOORHEAD;
MRS. W. F. McGINTY, for herself and in behalf of her
minor children, MARK and GRETCHEN MCGINTY;
ROBERT and KATHRYN SCHLAU, for' themselves and in
behalf of their minor child, BRIAN SCHLAU; MRS. MARY
K. P-ADEN, for herself and in behalf of her minor child,
JAMES PADEN; MR. and MRS. JOHN SHRIVER, JR., for
themselves and in behalf of their-minor children, SUE
and CHRIS SHRIVER; MR. and MRS. RICHARD SHANKLIN,

for themselves and in behalf of their minor children,
MATHEW and KELLY SHANKLIN; MR. and MRS. GEORGE
WIGHTMAN, for themselves and in behalf of their minor
children, SHANNON and MICHELLE WIGHTMAN; and
MR. and MRS. J. ANDREW WILLIAMS, for themselves
and in behalf of their minor children, TODD, PAMELA
and ALLISON WILLIAMS.

The defendant in the case is the CHARLOTIE-MECK-
LENBURG BOARD OF EDUCATION.

Intervenor defendants in the case are as follows: -
CARRIE L. GRAVES, on her own behalf and on behalf of

iv
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her minor children, CARLA PLATIT, GORDON PLATT and
LAMONT PLATT; GAYNELL HARRIS GRIER, on her ow-n
behalf and on behalf of her minor child, SEBRINA
GRIER; ROBERTA S. THOMPSON, on her own behalf and
on behalf of her minor children, JAMES L. THOMP$ON
and LADONNA R. THOMPSON; SARAH R. MASON, on her
own behalf and on behalf of her minor children,
JACQUELINE DENISE MASON and JADE DAVENE MASON;
ELMA ELLISON, on her own behalf and on behalf of her
minor children, TARA ELLISON and BRETINSA ELLISON;
MABEL JONES, on her own behalf and on behalf of her
minor children, JACQUELINE JONES, LESLIE SHARON
JONES, ERIC JONES, IRVIN JONES, RAYFORD JONES, JR.,
and FELECIA JONES.

V
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The opinion of the United States Court of Appeals is
published at 626 F. 2d 1165 (4th Cir., 1980), and is
also printed in the Appendix to this Petition.

The opinion of the District Court is published at 475
F. Supp. 1318 (W.D.N.C., 1979). The District Court's
opinion is lengthy and is therefore set forth in a. sepa-
rate Appendix filed herewith.

JURISDICTION OF THIS COURT

The opinion of the Court of Appeals, embodying its
decision and judgment, is dated July 23, 1980, and
was entered on that date.

Thereafter, the Petitioners applied to the Court of
Appeals for permission to file a Petition for Rehearing.
The Court of Appeals granted such request for permis-
sion to file Petition for Rehearing, but ruled on the
merits-against rehearing, on October 14, 1980. The
filing of this Petition for Certiorari is within ninety
days from the date of such denial of rehearing. Bow-
man vs. Loperena, 311 U.S. 262, 266.

Jurisdiction to review the -decision of the Court of
Appeals, by writ of certiorari, is conferred on this Court
by the provisions of 28 U.S.C. 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

"No person ... shall be... deprived of life, liberty
or property, without due process of law".

Fifth Amendffient to the
Constitution of the United States

1

82-2 0-82-67
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"No State shall.., deprive any person of life, liberty
or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection
of the laws". -

Fourteenth Amendment to the
Constitution of the United States

"No person shall be refused admission into or be
excluded from any public school in this State on
account of race, creed, color or national origin. ..
No student shall be assigned or compelled to attend
any school on account of race, creed, color or nation-
al origin".

General Statutes of North
Carolina, Section 115-176.1

STATEMENT OF THE CASE

This suit was brought by the plaintiffs, who are now
Petitioners before this Court, for themselves and in
behalf of their minor children pupils in the schools of
the Charlotte-Mecklenburg public school system. The
action was instituted in the United States District
Court for the Western District of North Carolina, that
Court having jurisdiction by reason of the plaintiffs'
allegations that they were being deprived of rights
assured to them by the Constitution of the United
States and by the decisions of this Court.

The plaintiffs asked for injunctive relief, which the
District Court, after a hearing, denied. Upon appeal by
the plaintiffs, the Court-of Appeals affirmed the ruling
of the District Court.
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In Swann vs. Charlotte-Mecklenburg Board of
Education', this Court upheld findings and conclu-
sions by the same District Court that there had been
racially segregative attendance assignments in the
Charlotte-Mecklenburg public school system, and that
by way of remedy and correction it was- proper and
appropriate for the District Court to direct that racially
integregative assignments be put into effect in these
schools.

Although this Court stated in Swann that it express-
ly rejected any concept that the District Court should
or could require "any particular degree of racial bal-
ance or mixing"2, the orders of the District Court, both
prior and subsequent to this Court's -decision, did
direct the Charlotte-Mecklenburg school authorities to
assign the school pupils in such manner that there
would be a "particular degree of racial balance or
mixing" of black and white pupils in each of the
schools of the Charlotte-Mecklenburg system3, name-
ly, that there must be blacks assigned to each school,
but that blacks must constitute not more than 50 per-
cent of the student body in any school'.

1402 U.S. 1, 91 S. Ct. 1267, 28 L. Ed. 2d 554 (1971).
2Swann, 402 U.S. 1, 24, 28 L. Ed. 2d 554, 571.
3Exceptas to one school, known as "Hidden Valley" which the

District Court has all along permitted to be operated with a black
enrollment "exceeding 50 percent" of the student body.

4The District Court's Orders of February 5, 1970, June 29,
1971, and July 30, 1974, in Swann and plaintiffs' Exhibit-1, 428,
454-456, in the present case.

Unless otherwise indicated, all page references in this Petition
are to the Joint Appendix filed with the Court of Appeals and
transmitted, along with the District Court file,-m the Office of the
Clerk of this Court.
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Both before and after the decision of this Court in
Swann, the Charlotte-Mecklenburg school authorities
instituted various programs of racially integrative
pupil assignments in the Charlotte-Mecklenburg
schools. The District Court, however, successively
found the operation of these programs to be inade-
quate to the accomplishment of the Court's racial
specifications.

In response to the repeated directives of the District
Court, the School Board, in 1974, laid before the Court
a detailed plan setting forth an exact blueprint as to
how many black pupils and how many white pupils
would be moved from which schools and to which
schools', and stating what would be the resulting per-
centages or ratios of blacks and Whites in each of the
schools in the system- and projecting that upon the
implementation of this program, blacks would be in
attendance at each school, but would not exceed 50
per cent of the student body in any school2 . The Court
thereupon ordered that this plan be put into force and
effect.

In April of 1975, the School Board filed in the Dis-
trict Court a "Report To The Court" with respect to
implementation of this plan and program3. The Report
stated that "the guidelines and policies as outlined in
the plan have been carried out"--that the Board and
its staff "working together have shown good faith and

'There are some 105 schools in the Charlotte-Mecklenburg
school system.

2 Paintlffs' Exhibit 1, 428, 454-456.
3Plaintlff's Exhibit 2, 458.
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have without exception followed the guidelines" of the
plan as ordered by the Court - and that blacks and
whites were attending every- Charlotte-Mecklenburg
school, with blacks constituting not more than 50 per
cent of the student body in any school'.-

The School Board thereupon asked for, and the
plaintiffs in the Swann case agreed to, a "dismissal" of
the Swann case, and the District Court, on July 11,
1975, directed that "the file" in the Swann case "be
closed". "

Approximately four years after the 1974 program
had been put into effect, the School Board reported to
the District Court that variances from the District
Court's prescribed proportions of black and white pu-
pils had gradually developed, and that the Court's di-
rective that blacks should not constitute more than 50
per cent of the student body in any school was being
exceeded in eight schools. With this report, the Board

_ presented a new pupil assignment plan for the school
year 1978-79, entitled "Minimal Approach To-Reduce
Ratios Below 50%V". This plan directed that 4,825
pupils must change schools, thereby altering racial
proportions in seventy-six schools 3.

The plan incidentally explained the closing of a
"relatively new" school, pointing out that its "trend"
was expected to "continue to be one of increasing

'Plaintiffs' Exhibit 2, 461, 462, 464, 480-488- again with the
exception previously authorized by the Court as to the "Hidden
Valley" school.

2Plaintiffs' Exhibit 3, 489, et seq.
3Plaintiffs' Exhibit 3, 490-508.
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ratio' and decreasing enrollment", and that therefore it
was being shut down.

Further, the report to the Court stated that:

"The total black
crease by about one
ently approximately

student ratio continues to in-
pei*cent each year and is pres-
37%".

.t S *

"... [W]e are concerned about many
changes and more deeply concerned about
rection in which we seem to be headed".

S St S

"With a
ulation, it
individual

rising black ratio in the total student pop-
becomes increasingly difficult to keep all
schools below a fixed 50 per cent ceiling".

5 0 49

"...[7fTo relieve high ratio problems, it becomes
necessary to set up long-distance busing or break up
large numbers of existing relationships" (Emphasis
in original). -

"The longer we want a ratio adjustment to keep a
school under 50 per cent, the lower we must set the
initial ratio".

"A lower initial ratio means more children on the
move, and the greater the number of children on the
move, the greater the likelihood of long distance
busing".

'In all the pupil assignment documents and records, the term
"ratio" is uniformly used as meaning the percentage of blacks in
a school.

'Joint Appendix, 310, Plaintiffs' Exhibit 3, 507.

of the
the di-
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"The [following is the] most efficient type of
adjustment for the type of problem situation here
under consideration ('efficient' is used here in the
sense of getting the necessary ratio modification
with a minimum number of students to be
changed)":

"a. If the problem is a combination of high ratio
and over-capacity, reassign black students".

"b. If the problem is high ratio and under-
utilization, add white students".

"c. If the problem is high ratio and the projected
membership is such that the desired ratio reduction
cannot be achieved by removing black students
(without causing under-utilization), use a combined
movement of whites in and blacks out. .'.

Despite the urgent protests of many parents and
pupils', and the filing of the present suit, this broad
program of compulsory school reassignments, for the
purpose of again rearranging racial proportions in the
schools, was put into effect-and the plaintiffs' plea
for an injunction was rejected.

More recently, the School Board has made public
announcement that again there tre several schools in
the Charlotte-Mecklenburg system which are exceed-
ing the prescribed racial ratio; that seventeen other
schools are presently in the range of 46 to 50 per cent

'Plaintiffs' Exhibit 3, 509, 510, 512, 513, 514.
2For someof whom this was the third time they had been forced

to change schools on account of their race. Joint Appendix, 10,
14.
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black; and that additional large-scale reassignments of
pupils, for purposes of still further racial realignments,
are in prospect.

REASONS FOR THE GRANTING OF
A WRIT OF CERTIORARI

I.

The Central Rulings Of Brown, Of Swann And Of
Pasadena With Respect To Constitutional

Limitation Upon Public School
Assignments Based on Race

The same public school system which, ten years
ago, was the subject of this Court's leading decision in
Swann vs. Charlotte-Mecklenburg Board of Educa-
tion', is now before this Court again, upon the present
Petition for Writ of Certiorari. In brief, the situation is
that the directive of "remedial" racial school assign-
ments, which was sustained by this Court in Swann,
has been obeyed and should now be lifted - as this
Court foresaw and projected in Swann and explicitly
thereafter ruled in the case of Pasadena City Board of
Education vs. Spangler'.

The question is no longer whether racial assign-
ments may be required for an "interim" in the
Charlotte-Mecklenburg school system, but whether
racial assignments and reassignments are to be im-
posed upon the pupils in these schools on a continuing
basis, repeatedly and without end.

It is always to be borne in mind that the basic prin-
ciple established in Brown vs. Board of Education'

'402 U.S. 1, 91 S. Ct. 1267, 28 L. Ed 2d 544 (1971).
2427 U.S. 424, 96 S. Ct. 2697, 49 L. Ed 2d 599 (1976).
3347 U.S. 483, 74 S. Ct. 686, 98 L. Ed 873 (1954) and 349 U.S.

294, 75 S. Ct. 753, 99 L. Ed 1083 (1955).
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was that from that time forward admission to public
schools must be "on a non-racial basis"'. Likewise, it is
to be remembered that in Swann, this Court empha-
sized that it was countenancing exception to that fun-
damental mandate and upholding the District Court's
Orders for racial assignments in the Charlotte-
Mecklenburg schools only "as an interim corrective
measure

In 1976, this Court firmly applied this "interim" lim-
itation, and specifically struck down continuing racial
assignnients in a situation paralleling all of the perti-
nent circumstances of the present case. In that case,
Pasadena City Board of Education vs. Spangler3 , as in
the present case, the school authorities had put into
effect "a plan for desegregating" the public schools as
required by the District Court4 . There, as here, the
plan provided for pupil attendance assignments that
would eliminate all instances of "minority students"
constituting "a majority" of the student body in any
school'. In Pasadena, as in the present case, "the ini-
tial implementation" of the plan by the District Court,
did accomplish the racial proportions which the Court
had ordered6.

'Brown, 349 U.S. 294, 301, 99 L. Ed. 1083, 1106.
'Swann, 402 U.S. 1, 27, 28 L. Ed 2d 554, 573.
3Pasadena City Board of Education vs. Spangler, 427 U.S. 424,

96 S. Ct. 2697, 49 L. Ed 2d 599 (1976).
4Pasadena, 427 U.S. 424, 428, 49 L. Ed 2d 599, 604.
5ldem.
"Pasadena, 427 U.S. 424, 436-437, 49 L. Ed 2d 599, 608-609.
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Thereafter, however, at each of several schools, in
Pasadena as in the present case, there gradually devel-
oped a "black student enrollment" exceeding "50% of
the school'stotal enrollment"'. In-Pasadena, the num-
ber of schools thus varying from the prescribed racial
ratio some three years after the achievement thereof,
was five out of the thirty-two schools in the system'. In
Charlotte-Mecklenburg, the number of schools vary-
ing from the same prescribed racial ratio, apprxi-
imately four years after the achievement thereof, was,
as hereinabove noted, eight Out of the one hundred
and five schools in-the system'.

In its Pasadena decision, after quoting from its lan-
guage in Swanm to the effect that "it does not follow
that the communities served by [unitary] systems will
remain demographically stable, for in a growing, mo-
bile society, few will do so", this Court then went on
tosay:

"It may well be that petitioners have not yet totally
achieved the unitary system contemplated by this
quotation from Swann ... But that does not under-
cut the force of the principle underlying the quoted
language from Swan. In this case the District
Court approved a plan designed to obtain racial neu-
trality in the attendance of students at Pasadena's

'Pasadena, 427 U.S. 424, 431,433-434, 49 L. Ed 2d 599, 605,
606, 607.

2pasadena, 427 U.S. 424,431, 433-434,49 L. Ed 2d 599,605,
606-607.

3Plaintiffs' Exhibit 3, 492-508.
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public schools. No one disputes that the initial im-
plementation of this plan accomplished that'
objective. That being the case, the District Court
was not entitled to require the PUSD to rearrange
its attendance zones each year so as to ensure that
the racial mix desired by the court was maintained
in perpetuity. For having once implemented a
racially neutral attendance pattern in order to rem-
edy the perceived constitutional violations on the
part of the defendants, the District Court had fully
performed its function of providing the appropriate
remedy for previous racially discriminatory attend-
ance patterns" (emphasis supplied).

Pasadena, 427 U.S. 424, 436-437,
49 L. Ed 2d 599, 608-609

It is respectfully submitted that the application of
this ruling, foreseen in Swann, and explicitly thus
enunciated in Pasadena, cannot rightly now be denied
to the plaintiffs in the present case.

II.

Remedial Racial Assignments Were Put Into Effect
In The Charlotte-Mecklenburg Schools, Specifically

As Ordered-By The District Court, And Did
Accomplish Corrective Racial Ratios In

Each And All Of The Schools, Specifically
As Ordered By The Court

As has been hereinabove indicated, the 1974
Charlotte-Mecklenburg racial assignment plan and
program, as ordered by the District Court, left nothing
to generalities. It was controlled by the Court's specific

'Emphasis in original.
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directive that blacks should be assigned to each-
school, but should not constitute more than 50 per
cent of the student body in any school. To achieve
those specified objectives, however, each step to be
taken was also specified -how many blacks and how
many whites were to go from what schools and to what
schools- and what would be the resulting numbers
and percentages of blacks and of whites in each school.

Thus it cannot be denied, and it is not denied, that
in this case the racial assignments and reassignments
designated and specf.e&by the District Court were
put into effect in the Charlotte-Mecklenburg schools;
and that the racial ratios prescribed by that Court
were thereby brought about in each and all of these
schools.

At the hearing in this case, the Superintendent of
the school system testified, on cross examination, that
after the making of "pupil assignments" under the
"Court requirements of 1974", the Charlotte-
Mecklenburg schools "were in compliance with the
[racial] ratios required by the Court Order" and that
"after the Court requirements were imposed", the
"black percentages were less than 50 per cent in all
schools except the Hidden Valley school"'. Similarly,
the Chairman of the defendant School Board, on cross
examination, testified that "after the 1974 Court
Order" was complied with, "there were no schools in
the system higher than 50 per cent black except Hid-
den Valley'. -

'Joint Appendix, 352-353, 354.
2Joint Appendix, 391.
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- It will also be remembered that the School Board in
1975 so reported to the Court, and that all parties in
Swann agreed to a dismissal of the case, and the Dis-
trict Court directed that the file "be closed".

Did there subsequently occur any official segre-
gative actions or omissions which brought about vari-
ances from the prescribed and achieved racial ratios?
The defendant School Board categorically states in its
answer in the presi6nt case that "since the adoption of
its 1974 pupil assignment plan, it has not committed
any segregative acts or omissions whatever'. The
Chairman of the School Board, himself a black, testi-
fied on cross examination as follows:

"Q. Under the heading of what are called de-
mographic changes, that is people moving from
where they were, families moving, children there-
fore leaving the schools that they had been attend-
ing, other people moving in, shifts in the population,
black and white of this nature, was [this] the main
thing that caused changes or variations in the black
ratio percentages in the schools?

"A. Yes, sir"2.

Similarly, the Superintendent' of the schools, on
cross examination, testified:

"Q. There had been, as you have already testified,
I believe, a lot of moving in and moving out of the

'Joint Appendix, 13.
2Joint Appendix, 392.
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attendance areas and out of the various zones that
fed pupils into the-various schools, and those are
called demographic changes, I believe?"

"A. Yes".

"Q. How is it possible, Doctor, to keep each school
in the percentage, anywhere in the percentage of
black that you have referred to, if demographic
changes, and people moving in and out and around,
result in the black ratio rising? How are you going to
keep the schools, some schools, from rising...'?

"A. Using the-same methods we've been using, I
assume

The "same methods" of course means that which is
here challenged, namely, the continual- moving of
pupils, according to their race, around and about
among the schools, so as to re-establish and maintain
perpetually in each and all schools a prescribed racial
ratio. Against that, however, this Court has taken its
stand, in Brown, in Swann and in Pasadena.

However, the District Court, in its decision, turns
away from the obvious and unavoidable realities of
demographic change. The Court suggests, for exam-
ple, that if school buildings were differently located, in
relation to the residences of pupils, that might prevent
the development of changes in the racial ratios in the
schools. In fact, however, that there is no method of

'Joint Appendix, 355, 380.
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selecting school building locations that will assure
against changes in racial ratios among the pupils. For
example, statistical exhibits in evidence in this case
show that of eighteen Charlotte-Mecklenburg schools
built in predominantly black residential areas, only
two have ever exceeded the 50 per cent ratio limitation
on black enrollment -whereas seven schools built in
predominantly white residential areas have exceeded
the 50 per cent ratio limitation on black enrollment.

The District Court further declares that the Board's
allowing of too many individual transfers of pupils,
from one school to another, is a major factor in causing
variances from prescribed racial ratios. The Court
accepts, however, the testimony of the Chairman of
the School Board that the great bulk of such transfers
are theeresult of "residential changes". Yet the Court
insists that if a transfer of a pupil would tend to affect
"adversely" the racial ratio in a school, then the pupil
shall not be allowed to transfer to another school -no

matter that the pupil's residence has changed so that
his transfer to the other school is completely justified.
Such position is, however, permeated with the same
fallacy as the concept that a dictated racial ratio,
achieved by compulsory assignments according to
race, must be forever maintained by additional and
continuing racial assignments and reassignments.

"Classifications based on race for purposes of
transfer between public schools, as here, violate the
Equal Protection Clause of the Fourteenth
Amendment".

Goss vs. Board of Education,
373 U.S. 683, 687, 83 S. Ct.
1405, 10 L. Ed 2d 632, 635 (1963)
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A still further proposition, put forward by the Dis-
trict Court's decision, is that to "some" extent, unstat-
ed and unknown, the racial reassignments here in
question had purposes that were not racial, such as the
accomplishing of improved utilization of an over-
utilized or an under-utilized school. Yet, among the
thousands of pupils who were reassigned, neither the
Court nor the defendants pointed to any instance in
which a pupil would have been reassigned had he
been of a different race.

III.
The District Court Insistently Requires Ongoing

Racial Ratios In The Charlotte-Mecklenburg
Schools And "Continuing Control Over The

Race Of Children In Each Schoor'

The District Court does not by any means accept the
limited "interim corrective" concept of racial school
assignments. Both before and since this Court's deci-
sion in Swann, the District Court has repeatedly or-
dered in the Charlotte-Mecklenburg school system:

"That the defendants maintain a continuing con-
trol over the race of children in each school, such as
was done for many decades before Brown vs. Board
of Education, and maintain the make-up of each
school (including any new and any re-opened
schools) to prevent any school from becoming ra-
cially identifiable" (emphasis added).

"That no school be operated with predominantly
black student body".
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"The defendants are enjoined and restrained from
operating any school for any portion of a school year
with a predominantly black student body'.

This is not only a requirement, but is also an on-
going and permanent recuirement, of a "particular de-
gree of racial balance or mixing" which this Court in
Swann "disapproved" and forewarned that it "would be
obliged to reverse "2. It is precisely the sort of "in
perpetuity" requirement which this Court thereafter,
in Pasadena, did reverse.

Iv.
The Court Of Appeals Has Ruled That, Whether

Or Not The District Court Has Exceeded Its
Power, The School Board Itself Has Power

To Prescribe And Require Racial Ratios
In Each And All Of The Charlotte.

Mecklenburg Schools

Although the matters hereinabove outlined are the
heart of this controversy, the Court of Appeals did not
rule upon them. Instead, the plaintiffs' plea for consti-
tutional protection against being reassigned from
school to school because of their race, was rejected by
the Court of Appeals entirely upon an "alternative"
ground, namely, that the decision to impose the chal-
lenged racial reassignments "was reached independ-
ently and without regard to Court intervention and
constituted a valid exercise of the Board's power over

'District Court's Orders of February 5, 1970, June 29, 1971,
and July 30, 1974, in Swann.

2Swarnm, 402 U.S. 1, 24, 28 L. Ed 2d 554, 571.

82-239 0-82-68
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educational policy'. "The School Board", said the
Court of Appeals, "is vested with broad discretionary
powers over educational policy and is well within its
powers when it decides that as a matter of policy
schools should not have a majority of minority
students"2.

It is to be noted that this pronouncement is not in
any way limited to a situation, as in Swann, calling for
or justifying "remedial" or "corrective" racial assign-
ments. Nor has the Court of Appeals in any sense
determined or ruled that such a situation presently
exists in the Charlotte-Mecklenburg schools.

The broad proposition enunicated by the Court of
Appeals is that since a school board has "discretionary
powers over educational policy", therefore it may at
any time, in the exercise of its discretion, put into
effect programs under which pupils shall be assigned
according to race, so as to create specified ratios of race
in each and all of the schools under its jurisdiction.

There is, however, a fundamental fallacy in this
proposition. It renders a school board-by virtue of its
"educational policy" discretion -immune to the cen-
tral mandate of Brown. As has been hereinabove
emphasized, that mandate is that assignrftents to pub-
lic schools shall be "on a non-racial basis". Yet the
Court of Appeals' pronouncement is that a school
board, though it is a governmental agency as truly as

'Appendix to this Petition, p. 3a
2ldem., p. 5a
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a court, may in its discretion do at any time what a
court can do only in a Swann "remedial" situation,
namely, assign pupils to public schools on a racial
basis.

Indeed, the defendant School Board, like most
school boards, is an agency of state government, and
as such is directly and specifically subject to the inter-
diction of the United States Constitution's Fourteenth
Amendment, the fundamental authority on which
Brown rests.

There is further irony in the Court of Appeals' hold-
ing that the defendant School Board can in its
"educational policy" discretion make racial school
assignments-even though the Court of Appeals, as it
clearly states, has made no determination that there is
here a "remedial" situation requiring or supporting
such racial assignments. If the School Board-even
in the absence of a Swann remedial situation-is
immune to the Brown mandate that school assign-
ments shall be made "on a non-racial basis", then the
Board, or a successor Board, could some day arrive at
a genuinely considered decision that "educational
policy" would be wisely and beneficially served by
making racial assignments upon ratios such as would
tend greatly to diminish or eliminate racial integration
in the school system.

Logically, such could certainly be a consequence of
this concept that even though Brown prohibits racial
ratio school assignments, a school board may never-
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theless make racial ratio assignments as and when it
sees fit, if in doing so it is acting upon "educational
policy". The Petitioners respectfully submit, to the
contrary, that under the non-racial mandate of
Brown-except when a Swann "remedial" situation
exists-no governmental authority, including a
school board, has discretion, whether in the advance-
ment of "educational policy" or otherwise, to make
public school assignments on the basis of selections
according to race.

There is yet another paradox in the declaration that
whether a Swann "remedial" situation exists or not,
the defendant School Board nevertheless has
"educational policy" discretion to make school assign-
ments on a racial basis. The Charlotte-Mecklenburg
School Board, as pointed out above, is an agency of the
State of North Carolina. Nortk Carolina has a statute
which provides that:

"No person shall be refused admission into or be
excluded from any public school in this State on
account of race, creed, color or national origin".

"... No student shall be assigned or compelled to
attend any school on account of race, creed, color or
national origin..."

General Statutes of North Carolina
Section 115- 176.1

These North Carolina statutory provisions are obvi-
ously in harmony with the "non-racial" mandate of
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Brown. However, just as "interim" exception is made
to the Brown non-racial mandate in a Swann
"remedial" situation, likewise a Swann "remedial"
situation prevails over the "non-racial" mandate of
North Carolina Statute.

Since, however, a Swann "remedial" situation
requiring corrective racial assignments does not now
exist in the Charlotte-Mecklenburg schools-as the
record in this case specifically and conclusively shows
and as the Court of Appeals does not question-
therefore the "non-racial" mandate of this North Caro-
lina Statute, paralleling the "non-racial" mandate of
Brown, is in full force and effect and prohibits racial
assignments. In other words, it is an obvious self-
contradiction to say that the Charlotte-Mecklenburg
School Board, a creature of North Carolina Statute,
can exercise an "educational policy" or "discretion"
directly contrary to the mandate of North Carolina
Statute-in circumstances where there is no Swann
"remedial" situation, and where the North Carolina
Statute and its model, the Brown mandate, are con-
sequently in full force and effect'.

'It will surely be agreed that the comment in Swann--to the
effect that "school authorities are traditionally charged with broad
power to formulate and implement educational policy", 402 U.S.
1, 16, 28 L. Ed 2d 554, 566, which might enable such school
authorities to prescribe racial ratio in their schools as they see
fit-could hardly be applicable where the school authorities are
directly"charged" to-he contrary by a State Statute which is now
and in the present situation lawfully in force and effect.
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V.
Sivmmary

In dealing with a case such as this, it is absolutely
necessary to recognize the compulsions which are in
fact imposed in racial school assignments. For exam-
ple, in Swann, when the same schools were before the
Court as in the present case, this Court emphasized
that:

"Our objective in dealing with the issues pre-
sented in these cases is to see that school authorities
exclude no pupils of a racial minority from any
school, directly or indirectly, on account of race... '

Yet that very objective was repudiated and violated
on a wholesale basis in the racial reassignments which
are the subject of the present suit. As has been here-
inabove noted, 4,825 pupils were involved in the reas-
signments now at issue, altering the racial proportions
in seventy-six of the Charlotte-Mecklenburg schools.
Of these 4,825 pupils, 2,775 were black and 2,050
were white'.

It is essential to understand that racial assignments,
to achieve or re-achieve specified racial ratios among
school pupils, involve compulsions upon both black
and white pupils. Such assignments inevitably involve
the excluding of various numbers of children, black

'Swann, 402 U.S. 1, 23, 28 L. Ed 2d 554, 570.
2Plaintiffs' Exhibit 3, 490.
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and white, from some schools, "on account of race"-
and the sending of various numbers of them, black
and white, to other schools, "on account of race".

Under the reassignment program here at issue, the
necessary meaning of the compulsion imposed upon
each of thousands of pupils, black and White, is this:

"Although you are otherwise qualified to attend
this school where you have been attending or wish
to attend, and although you would be allowed to
attend here now were it not for your race, in order to
alter the racial ratio in this -school there should be

-- tess-pupils of your race here -and in order to alter
the racial ratio in another school there should be
more pupils of your race there. Consequently,
because of your race, you are excluded and barred

-from this school, and because of your race you are
assigned to another school, and there you must go".

The whole -situation and sequence thus stands in
clear and stark relief. To bar a pupil from a school
because of his race - or to compel him to go to another
school because of his race-cannot be squared with
the landmark decision in Brown, namely, that assign-
ments to public schools must be "on a non-racial
basis". Under Brown this right not to be barred from a
school because of race nor sent to another school
because of race is a constitutional right, derived from
the Fourteenth Amendment to the United States Con-
stitution and belongs to the individual pupil.
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"The rights created by the First Section of the
Fourteenth Amendment are, by its terms, guaran-
teed to the individual. The rights established are
personal rights".

Shelly vs. Kraemer, 334 U.S. 1,
22, 68 S. Ct. 836, 92 L. Ed 1161,
1185 (1948)

Swan did establish that this constitutional right
could be suspended, but only for an "interim", while
racially integrative assignments are being made "in
correction" of earlier racially segregative assignments.

Pasadena enforced this "interim" limitation, specifi-
cally holding that once corrective racial assignments
had been put into effect as ordered, then further and
continuing racial assignments are constitutionally
invalid.

In the present case, involving the same schools
which were before the Court in Swann, it cannot be
denied that racial "interim" assignments have been
put into effect specifically as prescribed by District
Court Orders.

Nevertheless, racial reassignments are again being
imposed upon Charlotte-Mecklenburg public school
pupils, including the plaintiff pupils - the District
Court adhering to the erroneous concept, and the
defendant School Board apparently acquiescing there-
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in, that the school authorities must "maintain a con-
tinuing control over the race of children in each school
... and maintain the racial make-up of each school"
and are "enjoined and restrained from operating any
school for any portion of a school year with a predom-
inantly black student body" -indefinitely and without
end.

In such state of affairs, the plaintiffs are, by the
supreme law of this land, entitled to protection against
being thus compulsorily barred from schools, because
of their race, or compulsorily assigned to other schools,
because of their race.

It is firmly established as a fundamental precept of
our constitutional law that government and govern-
mental agencies, whether state or federal, shall place
no restriction and no requirement upon any person
because of his or her race. The plea now to this Court
is that the promised and assured protection of
that basic principle be no longer denied to these
Petitioners.

Respectfully submitted,

WHITEFORD S. BLAKENEY

Attorney for the Petitioners
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PHILLIPS, Circuit Judge:

Plaintiffs-brought this suit for themselves and their
children, students in the Charlotte-Mecklenburg
school system, seeking to enjoin the Board of Edu-
cation from implementing the Board's 1978 pupil re-
assignment plan. The district'court denied plaintiffs'
prayer for a temporary restraining order and an in-
junction, and this appeal followed. Concluding that
the 1978 assignment plan is within the Board's ple-
,nary powers over educational policy, we affirm.

I

In Swann v. Charlotte-Mecklenburg Board of Edu-
cation, 402 U.S. 1 (1971), the Supreme Court upheld
a series of orders by the district court designed to im-
plement desegregation of the Charlotte-Mecklenburg
school system. In 1974 the School Board and a citizens
group submitted a proposal for student reassignment
to the district court. The proposed assignments were
intended to result in no school with a majority of mi-
nority students (with one exception), and the proposal
called for review and adjustment of pupil assignments
every third year. The district court adopted the joint
proposal and in 1975 removed the case from the active
docket noting that existing orders continued in full
force and effect. In 1978 the Board reviewed pupil
assignments and reassigned 2,050 white and 2,775
black students out of approximately 78,000 students
in the system. Plaintiffs sought to enjoin imple-
mentation of the 1978 plan on the theory that reas-
signments made to achieve a particular racial ratio-
violated their right to equal protection under the four-
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teenth amendment. Plaintiffs argued below that
Brown v. Board of Education, 347 U.S. 483 (1954)
(Brown 1); 349 U.S. 294 (1955), mandates that assign-
meits to schools be made on a nonracial basis and that
under Pasadena City Board of Education v. Spangler,
427 U.S. 424 (1976), the 1978 plan was invalid be-
cause a racially neutral attendance pattern was
achieved in 1974. The district court held that a racially
neutral attendance pattern had never been achieved
and that certain of defendant's policies, including con-
struction and school closing decisions, and a transfer
procedure that was inadequately monitored, con-
tributed to segregation. In the alternative the district
court held that the Board's decision to adopt the 1978
plan was reached independently and without regard to
court intervention and constituted a valid exercise of
the Board's power over educational policy.

II

When an unconstitutionally segregated school sys-
tem prohibited under Brown I exists, the school
authorities are under an affirmative obligation to
dismantle the dual system. If the school authorities
default in their obligation, the "district court has broad
power to fashion a remedy that will assure a unitary
school system." Swann v. Charlotte-Mecklenburg
Board of Education, 402 U.S. at 16. When the system
achieves compliance with Brown I, further judicial
supervision over the school system is unnecessary un-
less school authorities deliberately attempt to segre-
gate the schools by altering attendance patterns. Id. at
31-32. The school system in Pasadena was found to be
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unconstitutionally segregated in 1970, and the district
court enjoined the school board to assign students in
such a manner that no school would have a majority of
minority students. The board complied with the order
and reassigned students to achieve racial balance. In
1974 the school board sought relief from the require-
ment that no school have a majority of minority stu-
dents, but the district court refused to modify its in-
junction. The Supreme Court reversed and held that
Swann limited judicial remedial power to cases in
which the school authorities have caused segregation.
427 U.S. at 434. In Pasaden there was no showing
that the post- 1970 changes in the racial composition of
the schools were caused by the Board's actions. After
racial neutrality in attendance patterns was achieved
in 1970, the district court could not require yearly
adjustment of student assignments to ensure racial
balance. Id. at 435-37. The school board was, there-
fore, entitled to relief from the injunction to the extent
that the order required alteration of attendance zones.
Id. ikt 440.

Plaintiffs urge on this appeal that Pasadena pro-
hibits the reassignment made in 1978. Weconclude,
however, that Pasadena is inapposite. The mainte-
nance of the 50% limitation on minority assignments
was admittedly a large factor in the Board's decision to
reassign students in 1978. The 50% requirement is
embodied in the joint proposal adopted by the district
court in 1974, but the Board independently decided-in
1978 to adhere to its commitment under the 1974
proposal. The district court did not intervene to coerce
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the reassignments, and the Board did not seek to be
relieved of any outstanding order of the district court.

For these reasons Pasadena is inapplicable, and the
validity of the Board's decision to reassign students in
order to maintain racial ratios must be evaluated under
principles enunciated in Swann. The School Board is
vested with broad discretionary powers over edu-
cational policy and is well within its powers when it
decides that as a matter of policy schools should not
have a majority of minority students. See Swann v.
Charlotte-Mecklenburg Board of Education, 402 U.S.
at 16. The assignments made in 1978 were well within
the plenary powers of the Board.

Because we conclude that the 1978 assignment
plan was a valid exercise of the Board's powers, we do
not address the alternate holding relied on by the dis-
trict court. The judgment. of the district court is
affirmed.

AFFIRMED.
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