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COURT-ORDERED SCHOOL BUSING

FRIDAY, MAY 22, 1981

U.S. SENATE,
SUBCOMMITTEE ON SEPARATION OF POWERS,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2228, Dirksen Senate Office Building, Senator John P. East (chair-
man of the subcommittee) presiding.

Staff present: Jim McClellan, chief counsel and staff director;
James lM. Sullivan, counsel; Grover Rees, counsel; and Craig Stern,
counsel.

OPENING STATEMENT OF SENATOR JOHN P. EAST

Senator EAst. I would like to call this hearing to order and to
convene it. The Separation of Powers Subcommittee of the Senate
Judiciary Committee wishes to welcome everyone this morning.

We are going to begin consideration this morning of two bills
that have been submitted to us. One is S. 1147, submitted to us by
Senator Slade Gorton of the State of Washington, one of my distin-
guished colleagues. I certainly welcome him here this morning.

We also have a bill submitted by another very distinguished
colleague, Senator Bennett Johnston, of Louisiana, who is propos-
ing Senate bill 528. I welcome these two gentlemen this morning. 1
would like to make a very brief comment, and then we can turn to
their statements.

In addition to their comments, we will have a panel of commen-
tary involving three gentlemen whom we will take up in due
course here.

Without objection, S. 528 and S. 1147 will be inserted in the
record.! :

We are beginning the hearings on these bills. We hope, at our
earliest convenience, of course, to continue on with additional hear-
ings. We are somewhat at a point where we cannot say precisely
when that will be, but we intend to take it up as early as we can,
consistent with che workload currently before the subcommittee.

We felt the matter was of sufficient importance, and we were
delighted that our two colleagues here were taking the initiative on
the issue. We did want to begin the discussion and the process of
hearings and to move this along as expeditiously as we could,
consistent with the other obligations the subcommittee is currently
undertaking. :

1 A copy of S.528 and S. 1147 can be found in the appendix.
1)
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Again, I do commend my two colleagues for raising this issue. It
is one of those critical issues in America today that many feel—and
I will candidly put myself in that category—that the U.S. Congress
needs to address. '

It is one of those critical national issues that, in terms of policy-
making, has fallen exclusively to the courts and to the bureaucra-
cy, and at some point it does seem appropriate that the legislative
body of the U.S. Government, namely, the U.S. Congress, ought to
begin to take some sort of action on its own.

t is a matter of vital public importance. It is a major political
issue. It has tremendous importance and ramifications in American

litics. It involves problems of separation of power and federalism.
We think it most appropriate, first, that the Senate consider it;
and, second, that this subcommittee undertake serious and prompt
consideration of it. :

So, it is in that spirit that I, as chairman of this subcommittee,
approach the matter. It is important, it is serious, it deserves a
fair, extensive hearing, and it deserves some sort of final recom-
mendation upon the part of this subcommittee.

So, once again, I commend my two very distinguished colleagues
for taking the initiative in showing the leadership to try to move
this in some direction where we can begin to resolve this very
critical matter.

Having said that, I will not take additional time. I will turn to
Senator Slade Gorton and let him speak on behalf of S. 1147. Then"
we will turn to Senator Johnston and let him speak on behalf of S.
528. Then we will turn to our panel.

Senator Gorton, I welcome you this morning.

STATEMENT OF HON. SLADE GORTON, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator GOorToN. Thank you, Mr. Chairman.

I am pleased to be here although, at this point at least, the
witness chair outnumbers the subcommittee. I am particularly ap-
preciative to Senator Johnston for allowing me to speak first and
to you for allowing these two bills to be considered at the same
time, even though mine is really quite recent.

The thrust of S. 1147 is to recognize the right of every student to
have his or her school assignment determined in a racially neutral
fashion. It is just that kind of treatment, I am convinced, that is
the premise of the equal protection clause of the 14th amendment
to our Federal Constitution.

Mr. Chairman, I am not going to read the balance of my state-
ment. I would apﬁ(;ciate it being included in the record.

Senator EAsT. t will certainly be done, Senator.

Senator GOrTON. The members of the subcommittee are perfectly
ca{)able of reading it themselves.

would like to go on and speak a little bit more philosophically,
both as to how I arrived at this approach and why I think it is
appropriate.

e other subcommittee of the Judiciary Committee which has
dealt with busing proposals, primarily with the constitutional
amendment proposalg, and this one will, of course, hear a signifi-
cant number of witnesses on the impact of mandatory busing in all
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corners of the United States. While I have read much of their
testimony, I will defer to them on many of the specifics.

Personally, I came into contact with those specifics as attorney
general of the State of Washington in defending a State initiative,
which was passed by roughly a 2-to-1 margin by the people of our
State, designed toward very similar ends to this bill and found to
be constitutionally invalid by a district court and then by a 2-to-1
vote of the ninth circuit court of appeals. .

That gave me an opportunity to read a number of the academic
presentations on the ineffectiveness of busing as a desegregation
tool and its adverse effects on racial balance in public schools and
cities from one end of this country to the other.

But to find such facts and to base any bill which this committee
should pass on such facts is, I believe, vitally important in the
exercise of the responsibility of the Congress under section 5 of the
14th amendment.

In short, it is my view that mandatory busing, based solely on
the race of the students who are subject to it—students who obvi-
ously have played no role in any segregation or even racial imbal-
ance in their school systems, themselves—is something which
should be ended.

I am equally convinced that it is something that will be ended by
this Congress—that this Congress is going to take action in this
regard. And, as a result, I think that we should work very carefully
to see to it that we take the best and most effective course toward
that end. .

I am opposed at the present time to a constitutional amendment
on the subject. It would be for a single purpose only. It would be to
change a set of court decisions which, I believe, are on the down
side and beginning to be limited now.

In any event, a constitutional amendment is very difficult to
pass, as you know, both here and in the States. And, of course, we
must face the fact that it is very difficult to change anything in our
Constitution once it is placed there.

If we take a statutory approach to this problem, we will be able
to experiment. If we have done something which is not quite right,
we can always make a change in the Congress, and it has that
degree of flexibility and ability to make changes which I believe to
be significant.

When I began to work on the proposal which is now S. 1147, it
was my inclination simply to assert Congress’ right to establish
rights under section 5 of the 14th amendment and to declare a
congressionally created right to racially neutral school assignment.

Because I had an opportunity 2 or 3 years ago to teach a course
in constitutional law and had used a textbook written by Gerald
Gunther, a highly distinguished professor of constitutional law at
Stanford, I exchanged considerable correspondence with Professor
Gunther on this subject and have, as a result of his advice, some-
what changed the direction of S. 1147 simply from the point of
view of its basis rather than its ultimate direction.

This bill recognizes the only constitutional right in this connec-
tion which has ever been directly asserted by the Supreme Court of
the United States, and that is the right to be free of de jure,
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purposeful discrimination and segregation in the public schools of
the United States. '

Its thrust is that busing is not only unnecessary in the protection
of that right but is actually destructive of it, and therefore there is
also a right, which is not inconsistent with the Court-created con-
stitutional right to be free of purposeful discrimination, to have
?nig assignment as a student determined in a racially neutral

ashion. .

In connection with his comment on the last draft of this bill,
which you have before you now, Professor Gunther wrote to me—
and I am quoting now—

To return to the specifics, it seems to me that Section 2(c) is indeed the heart of
Kour bill and that it is very good. As I see it, you have provided a ban on busing, not

y acknowledging any Court-created constitutional right to busing and merely ac-
knowledging, most importantly in my view, the Court-created right to be free of de
jure, purposeful discrimination and segregation.

. I believe that the chances that this proposal will be found to be
constitutional by the Supreme Court of the United States are,
while not free from doubt, nevertheless very good.

This approach differs profoundly from the approach of the State
of North Carolina, which was overturned in the Swann decision in
the early 1970’s. It differs, from a legal point of view, from the
gggroach taken by the people of my own State in passing initiative

The States do not have a right to pass legislation pursuant to the
14th amendment of the United States. The Congress, under section
5, very clearly does.

It is, I think, certainly arguable and, in fact, is the theory of
~ some of the bills on abortion which are before this subcommittee

right now, that Congress may create a right pursuant to section 5
of the 14th amendment to the United States, and there are some
members of the Supreme Court who have agreed with that proposi-
tion in voting rights cases and the like.

We do not go that far. I think that that premise stands on
relatively shaky grounds. We simply recognize a right, which seems
to me totally consistent with and, as a matter of fact, to be the
heart of the equal protection clause of the Constitution of the
United States to racially neutral treatment in school assignments.

I believe this to be superior to the other sets of bills in this
regard, one of which, simply and very directly, deprives the courts
of the United States of jurisdiction in this area, which I think is a
red flag which courts would labor mightily to overturn, and those
which abandon the high ground in connection with mandatory
busing, to the present set of theories and simply limit the areas in
which it can be used.

That kind of recognition that busing is really OK or, if not OK,
at least something that we cannot do anything about and simply
-saying that you cannot go beyond a certain distance or it can only
be utilized under certain circumstances, I think, psychologically
creates a problem and probably will not result in any significant
change from policies which are followed at the present time.

I believe that we should pass a proposal, if we are going to deal
with this matter at all, which is based on the proposition that
students—in this case—have a right not to be discriminated
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against on the basis of race and to provide that on a consistent
basis throughout the United States.

As I said, I am convinced that the Congress, and this session of
Congress,-is -almost certain to do something about this whole ques-
tion of busing, and I hope it will be something which will be
definitive and which may very well end the controversy which has
now occupied us for some 10 or 15 years.

I present my bill in that hope with, also, the very real recogni-
tion that this subcommittee, the full committee, or the Senate may
wish to use portions of it and portions of some other proposals at
the same time. But I offer it as a different kind of solution, one
quite consistent, I may say, with the views of former Senator Ervin
from your own State, Mr. Chairman, on the precise direction in
which we should go.

Thank you.

Senator EasT. Thank you, Senator Gorton.

I would just like to ask several questions of you for clarification,
perhaps, as much as anything, not necessarily going to the con-
cretes of your bill.

You touched on this yourself—which is somewhat of an intrigu-
ing problem we are encountering here in our initial hearings in the
Separation of Power Subcommittee.

We have been dealing witlf the abortion issue, as you know. If
you did not know that, you have been sleeping, or something. We
were discussing yesterday this matter of trying to find a remedy, at
least in the legislative process, statutory versus constitutional.

You know, the Human Life bill is an effort to try to deal with
the issue through a statutory approach, which we consider an
infinitely more modest approach than, say, attempting to amend
the Constitution.

There, of course, is divided opinion on that, not surprisingly. We
had witnesses yesterday who intimated it would be a horrendous
thing—critics of the bill—to attempt to modify a Supreme Court
decision—Roe v. Wade—by dealing with it as a legislative matter,
as opposed to amending the U.S. Constitution.

Personally, I do not agree with their analysis, which is neither
here nor there. Everyone has a little different angle on these
things. I am not trying to impose my view on this issue or, indeed,
on that one.

It is simply that, as one Senator on the subcommittee, I felt the
bill was a modest way to address a serious political issue, but short
of amending the Constitution, which I look upon as a court of last
resort—that we do not like to undertake that lightly or casually.
We only do it when we seem to have no other recourse.

I was wondering here if what you are suggesting is that you do
not think the constitutional amendment approach to busing is the
best approach.

I liked your point where you said that one difficulty with it is
that it may be somewhat unnecessary in terms of what the courts
are doing now anyway, and then you also note that it does lock you
in and it is very difficult to ever change if the amendment does not
turn out to be quite what you thought it would be in terms of its
practical application or its interpretation by the courts. At least
with the legislative approach, we can always amend, revise, or
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modify. This is a changing problem, too, here, and it would give us
greater flexibility.

As I understand your position, then—not to try to force you into
defending the whole abortion problem—I realize we did not invite
you here this morning to do that—but just in terms of this issue, I
see a parallel. I am not forcing you to.

You clearly feel that we need a statutory approach—I want to
make it clear for the record—as opposed to a constitutional amend-
ment. You do not foresee that that would be the way to go, at least
at this point. You would prefer to try a statutory approach.

No one can foresee—neither you nor I—what the courts might do
with it, let alone the Supreme Court. We might at some juncture
down the road, of course, and everybody in this business reserves
the right to change their mind.

But, as you see it right now and could reasonably project into the
future, you would prefer that we approach it in terms of statutory
change—whatever that might be—as opposed to a constitutional
amendment?. ) '

Senator GorTON. That is correct.

Senator East. That, I gather, is the essence of your position.

Senator GOorTOoN. Mr. Chairman, in connection with the points
that you have just made, there is a certain parallel in this ap-
proach to the problem and that of the statute which you heard
testimony on in connection with abortion. There is also a rather
profound difference. ~

As I started my thought process toward this bill, I was going
down exactly the same road that that other bill is. For example, in
this last letter which I received from Professor Gunther, he dis-
cusses in some detail the Supreme Court decision in Katzenbach v.
Morgan,hwhich is the constitutional basis for that direct statutory
approach. ‘

I want to emphasize that Professor Gunther opposes your bill in
connection with abortion on policy grounds, but he does say this:

The Helms Human Life Bill, by the way, rests on that broadest reading of the
Morgan power. His bill is not constitutionai’ly frivolous, given the Morgan case. But

I suspect, and I indeed hope, that the Court will take back some of the Morgan
language if and when it has to confront the Helms bill.

It is at least partly for that reason that there is a very signifi-
cant division on the Supreme Court on the precise power of Con-
gress—whether or not it can create new rights pursuant to the
14th amendment as opposed, simply, to recognizing and enforcing
14th amendment rights which are already there—that caused me,
in a sense, to duck on this and not to utilize this bil}, in the fashion
of the other one, to attempt to create a ri%?t to racially neutral
treatment, but simply to recognize one which I believe to be there
and to be consistent with the right to be free from purposeful

ation.

seﬁ' is the reason that any bill on this subject, whether it is
Senator Johnston’s, or my own, or anyone else’s, in my view, is
going to require a very strong set of factual findings by the Con-
gress before it can be passed simply as a theory. '

I am convinced that much of the reason that the U.S. Supreme
Court has gone in the way that it has, authorizing and sometimes
even requiring mandatory busing, is that it has not had all of the
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facts available to it—that a single court test involving a single
school district in connection with facts does not come up with a set
of studies and a set of conclusions which are applicable to the
United States as a whole—and if, in fact, you can develop testimo-
ny in this subcommittee supporting the factual premises of this
bill, or of Senator Johnston’s bill, or of any other, that the Court is
very likely to defer to us in this respect.

I am not asking the Court to reverse all of its previous cases. 1
think the Supreme Court of the United States now is coming to a
reluctant recognition that the road it started down in Swann is a
dead-end road, and it would like a way to get out of it, and that the
best way to get out of it is a strong set of factual determinations as
the basis for one of these bills on the part of the Congress.

Senator EasT. You make a number of excellent points.

Just to try to extract out of your comments one or two additional
observations, at least as to where I see we are going in the Senate
and on this subcommittee, one, I did not feel that the Senate needs
to be timid in moving in terms of trying to anticipate every possi-
ble response of the judiciarg.

The judiciary—with all due respect to it—is a vital component of
the American system, needless to say, but they have precipitated
the constitutional and policy problems we have here by coming in
full steam, whether it is in Roe v. Wade or in some of these other
areas, and they have precipitated not only constitutional crisis but
a policymaking crisis. The legislative branch is, understandably,
beginning to respond to that.

In a democracy, the major policy questions ought to be decided
by the deliberative process of building consensus in the legislative
chamber. To me, that is the fundamental bedrock of a democratic
society’s representative government.

We have so frequently been circumvented on that, whether it is
abortion, busing, prayer, or many of these other very controversial
issues coming before this committee.

Again, as one Senator, I am not easily intimidated by the idea
that we have to go very, very slowly and we must make sure that
we are absolutely perfect in every detail because, in the real world
of constitutional law and policymaking, sometimes we have to
move to see what the response will be from the Court.

The difficulty we have faced in the area of busing is that we
have been repeatedly hammered, it occurs to me, by court decisions
and administrative decisions that have well nigh exhausted the
patience of the American public and American educators on this
i1ssue, so we are trying to find some way out of it.

Again, our constitutional lawyers—and I do not wish to ramble
on here too long—particularly those who wish to defend the status

uo, will invariably say: “Well, you can’t do this, you can’t do
that.” I often find with them that it turns out there is not anything
you can do: You cannot take a statutory approach, you cannot take-
a constitutional amendment approach.

I begin to get the feeling—with all due respect to them—that
they are really defending the political turf via arguments that you
cannot do anything.

So, again, I commend you on your at least trying to venture into
these troubled and murky waters. And, as you see it, as one person
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here proposing this bill, you are not interested in a constitutional
amendment at this time, you are interested in trying to approach it
through a statutory remedy, which seems to me eminently reason-
able, at least as a point of departure.

Let us plunge in. Let us look at it. Let us examine it and see
where it comes out. And maybe we can remedy it this way. Exactly
what the response of the Court will be, nobody knows.

But I would repeat, I see no reason why we cannot begin the
process. We owe it, in my judgment, to the country at least to begin
deliberating the issue.

Let me, if I could, Senator Gorton, quickly get a little more
sharply in focus and for the record what is the situation in the
State of Washington. What is the nub of the problem in terms of
the busing controvers{.;

Senator GorTON. I believe it to be unique, or very, very close to
being unique. There have been no court findings of de jure segrega-
tion in the State of Washington.

The Seattle School Board was threatened with a lawsuit which
would assert de jure segregation and was persuaded, as a result of
that threat, to engage in a pretty comprehensive system of manda-
tory busing for racial balancing purposes—using that term, “racial
balancing,” in the technical, legal sense of meaning a change in
racial composition not required by the law, not resulting from
purposeful segregation. -

The response to that was an initiative—a statewide initiative—
promoted lé); an organization, primarily but not solely made up of
Eeople in Seattle, which would have prohibited busing for racial

alancing purposes beyond the nearest or next-nearest school to
the home of the student involved.

The Seattle School Board sind certain other organizations imme-
diately challenged the constitutionality of that initiative, it having
passed by a vote of approximately 2-to-1 in the State as a whole
and almost 2-to-1 within the city of Seattle itself.

TheDistrict Court for the Western District of Washington agreed
with the challengers and found the initiative to be unconstitution-
al. I was then attorney general.

That decision was appealed to the Ninth Circuit Court of Ap-
peals, which last June—11 months ago—no, excuse me, the argu-
ment was 11 months ago—which last winter, I believe, upheld the
de:ision of the U.S. district court by a divided vote—by a 2-to-1
vote.

My successor as attorney general, I understand, will attempt to
get a writ of-certiorari to the Supreme Court of the United States

on the issue.
"~ There is a fair chance that the Supreme Court will accept that
case because it does differ, by reason of the fact that this was not a
busing grogram resulting from any finding of de jure segregation
from other cases involving busing.

The constitutional defect, if any, of course, in such an initiative
is simply the fact that the people of the State of Washington acting
as a legislature are not the Congress of the United States and there
is no direct reference to their power to act under the 14th amend-
ment, as there is a direct reference to Congress in section 5 of the
14th amendment.
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Senator East. Let me agk you one final question. On this matter
of your bill—of attempting to, as you say, create a racially neutral
polli,cy as far as school assignment is concerned—personally, I
'would agree with you, that certainly is the import of Brown v. The
Board. It certainly would be a reasonable reading, in my judgment,
of the equal protection clause of the 14th amendment—a color-
blind standard in terms of school assignment.

But do we not know, as a matter of court and administrative
ruling, that race is and can be considered as a factor in various
areas of dealing with this matter of race relations or dealing with
matters of alleged discrimination based upon race? ]

I am not saying I buy the argument, but are you prepared to
meet the challenge that, in effect, you would be trying to overcome
Supreme Court rulings via a statutory approach? That is, you are
almost saying, as an act of faith, you wish it were so—that the
Court still adhered on its own terms to Brown v. The Board and a
totally color free standard in the equal protection clause.

But we do know, do we not, as a matter of court ruling, interpre-
tation, and practice, that they have not totallﬁ excluded? In short,
they have backed off a bit from Brown v. The Board of Education—
at least what we thought was the standard there, at least what we
thought might have been the standard in the 14th amendment—
and do allow race to be a factor to be considered.

Hence, in trying to eliminate it through statute, are you pre-
pared to answer the critics who say we ought to be amending the
Constitution rather than doing it through the statutory approach.
This is the problem we are encountering with some of the opposi-
tion in the abortion case.

Senator GorToN. Mr. Chairman, as I said in answer to one of
your earlier questions, we considered taking that approach—the
approach which some of the bills take toward Roe v. Wade—and I
decided to back off that approach. And so I think my answer to you
is that we are not attempting directly to reverse Supreme Court
decisions but, to put it more delicately, simply to guide the Su-
preme Court into a slightly different channel.

It is for exactly that reason that it is so necessary for Congress to
make certain factual findings and to have a basis for those factual
findings as a premise to passing this bill or, I think, any other
statute, as opposed to constitutional amendment, on the subject.

You are entirely correct, of course, that the Supreme Court has
said that race is to be taken into account under certain circum-
stances in connection with school assignments.

It has permitted that only in connection with a finding of de jure
segregation—that is No. 1—and, second, only to the extent that it
is necessary to cure the effects of that de jure segregation. It does
not allow a second or a third round after de jure segregation has
been ended simply because housing patterns change.

So that, at the very least, an approach of this sort which would
prohibit any kind of racially conscious school assignments in the
albsence of de jure segregation—would make that limitation more
clear. -

My own inclination is that that may very well be the law at the
present time, although the Supreme Court has never dealt with
that question directly.

82-289 0—82——2
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As a consequence, however, and because we want to get to the
issue of school busing, which I think has failed in every respect, the
key to this bill is section 2(c) which says—and I will read it once
again to indicate very clearly the philosophical and legal approach
which this takes—

In the light of the other findings contained in this section, Congress concludes
that racially conscious assignment of students to schools is not necessary to the
enforcement of the right ‘o be free from purposeful segregation and discrimination
in school assignments. Congress accordingly determines that every student has the
?g{:t to have his or her assignment to public school determined in a racially neutral
asnhion.

If the first sentence is true—if, in fact, it is not necessary to have
racially conscious assignments to cure school segregation—the
second sentence simply reflects what I am sure the Supreme Court
itself would state to be the case as a matter of right wnder the 14th
amendment.

It is vitally important that that first sentence be properly sup-
ported in the record of any set of proceedings leading to the pas-
sage of a bill such as this.

By the same token, if the first sentence is true, we will not be
reversing Swann. We will not be reversing a single decision of the
U.S. Supreme Court. We will simply be showing that the factual
assertions upon which those cases were based were not valid and
that therefore they are no longer applicable—not reversed, but no
longer applicable.

Senator EasT. You see—and then I shall be silent—and I do not,
again, wish to be mixing the issues, but in the Human Life bill it
is, interestingly, that same kind of approach that is attempted
there—a factual clarification of when life begins. The courts seem
to have been operating on a different premise.

Here, you are hoping that by making a factual determination
{ou might redirect the court in another direction, which, personal-

, I am not quarreling with.

Senator GorToN. I think this has certainly been usable in other
areas.

Senator Easr. If the bill becomes law, we will simply have to
wait and see what the courts’ response to it will be. But, in any
case, I do commend you for making the effort to begin this delib-
eration and discussion.

I think the statutory approach is the right one to take, in what-
ever form it might be, before one takes up the more serious prob-
lem of a constitutional amendment.

I have no further questions, so, if you have a final comment,
please go ahead.

Senator GORTON. Mr. Chairman, the last thing I would like to
say is that I hoped to stay and listen to Senator Johnston as well,
who was very, very kind in permitting me to go first.

If he does not mind, at least after the first few minutes, I have a
speech on the Capitol steps at 11 o’clock this morning. So it is not
any lack of interest in his proposal—— -

nator EAsT. We could recess and go hear that speech.

Senator GorToN. I do not think it would be worth your while.

Senator East. Very well. Thank you, Senator. Without objection,
your prepared text will be inserted in the record at this point.
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[The prepared statement of Senator Gorton follows:]

PREPARED STATEMENT OF SENATOR SLADE GORTON

Mr. Chairman, I aprreciate this opportunity to appear before the Subcommittee. I
want to thank my coll e, Senator Johnston for accommodating to my schedule
by allowing me to be the first speaker this morning.

Two weeks ago today I introduced S. 1147. This morning I would like to tell the
Subcommittee why I introduced that bill and why I believe it offers the best
ap'ghroach for dealing with the busing issue. =

-The thrust of my bill is to recognize the right of every student to have his or her
school assignment determined in a racially neutral fashion. It is just such treat-
ment, I am convinced, that is the promise of the equal protection clause of the 14th
Amendment. .

In fact, it is a paradox that so many courts and school boards insist on curing an
evil cause by assigning students to school on the basis of race by assngmng students
to schools on the basis of race. At the very least, such a dubious and drastic remedy
should be followed only if there were overwhelming proof that it was an effective
and the only means to solve problems created by unconstitutional segregation.
Neither is the case. - N

Last week the Subcommittee on the Constitution heard testimony on mandatory
school busing. Appearing before the Subcommittee at that time was Dr. David
Armor. Dr. Armor is a Senior Social Scientist with the Rand Corporation in Santa
Monica, California. Dr. Armor has been involved in a number of school d a-
tion cases as an expert witness, including a case concerning the Seattle School
District, which I shall discuss. I hope that this subcommittee will take notice of Dr.
Armor's testimony. I believe it will be particular helpful.

In addition, persuasive testimony on the ineffectiveness of mandatory busing was
also presented by Lino A. Graglia, Professor of Constitutional Law University of
Texas School of Law; and Nathan Glazer, Professor of Education, Harvard.

In 1978, the Seattle School District, in anticipation of a possible desegrgztion
lawsuit, initiated a mandatory busing plan. In 1978, largely in reponse to the ttle
plan, the citizens of the State approved Initiative 850 which prohibited the manda-
tory assignment of an’\; public school student to a school other than the nearest or
next nearest to his or her place of residence. The Seattle School District then sought
to have the Initiative declared unconstitutional. As Attorney General of the State, I
was charged with the duty of defending the Initiative. It was nevertheless declared
unconstitutional by the U.S. District Court for the Western District of Washington,
and that decision was recently upheld by a vote of 2-1 by the Ninth Circuit Court of
Ap . I understand that my successor as Attorney General, the Honorable Ken-
neth O. Eikenberry, has decided to appeal that decision to the United States
Supreme Court.

My ex‘perience in defending the constitutionality of Initiative 850 not only left me
with a feeling of frustration over the way in which the courts acted with such
indifference toward the views of a large majority of people in the State of Washing-
ton, but also convinced me of the futility of busing as a social policy.

These two subjects are equally important. Other expert witnesses have testified
and will testify to the dubious results of the busing experiment. I will concentrate
on its unpopularitg and the inevitable results of that unpopularity.

In Washi n State, Initiative 350 was passed by an overwhelming 66.3 percent
vote and with a 61.3 percent affirmative vote in Seattle itself. In the most recent
session of the state legislature, there was additional legislative action taken on this
issue. The legislature passed a measure which would prohibit the use of state funds
for mandatory busing programs designed to achieve desegregation. The Governor let
that measure become law without his signature and the matter is now in the
federal courts, having been immediately challenged by the Seattle School District.

In 1979, in California, the voters approved Proposition 1, which prohibits manda-
to& busing to remedy de facto segregation.

learly, when the public is given the opportunity to speak on this issue the
majority of those expressing an opinion are against mandatory busing as a method
for achieving d ation. In fact, a plurality of black parents have opposed forced
busing in a number of national polls. This is understandable since it is usually the
minority students who are expected to carry the heaviest burdens in most such
school districts. Recently, in fact, when it became clear that the busing program in
Los Angeles would be ended, the school board invited any student who wanted out
of busing and to go back to their neighborhood school to do so, 7,800 students
immediately dropped busing; 4,300 of those were from minority groups. -
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It is not hard to understand why interest in the public school systems in cities
with mandatory busing seems to be declining. Parents no longer feel that they have
any control over their childrens' education.

ere is no longer a sense of community involvement in the ‘“local” school
because there is no longer a “local”’ school—all schools become district schools. At a
time when we should be rebuilding our cities, families with public school children
are leaving them in large numbers.

While not all “white flight” can be attributed to the imposition of mandatory
busing, in most cases about half of the decline in the white student population in
cities where busing has been implemented can be attributed to that fact. Since 1974,
when a busing program was ordered by the federal court for the Boston school
system, that city’s white population has declined from 57 percent of the total school
population to 35 percent. Similarly, Denver’s white student population has de-
creased from 57 percent to 41 percent, while in Los Angeles there has been a decline
from 37 percent to 24 percent since 1978 alone. In an effort to desegregate in these
cities, the courts and school districts have actually contributed, aibeit unintentional-
ly, to segregation. We should not and cannot continue to ask students to bear the
burden of redressing wrongs in which they took no part and which occurred, in
many cases, before they were born. It is time that we turn our attention and our
cxieeources toward improving our schools and the quality of education for all stu-

ents.

There have been several bills introduced this session which attempt to deal with
the busing issue through the vehicle of a constitutional amendment. I am opposed to
any such effort. In my view, a constitutional amendment intended to cure a social
ill should be a remedy of last resort. Amendments should be limited to the enuncia-
tion of broad principles of social policy rather than specific proposals addressed to
what ma{lbe a transitory social issue. Moreover, with the exception of H.J. Res. 16,
none of these proposals is, in my mind, sufficient in scope to deal with the problem.
Generally, these bills limit only the federal courts and/or the executive branch from
imposing a mandatory busing plan. They would not prohibit schcol districts from
implementing their own plan, such as in the case of Seattle; or prohibit state courts,
exercising concurrent jurisdiction to enforce Fourteenth Amendment rights, from
imposing a busing plan. Proposals which attempt to limit the jurisdiction of the
federal courts to hear desegregation cases, are also ill-advised.

The bill which I have introduced, S. 1147, is, in my view, the most suitable
method for putting an end to mandatory busing so that we may get on with the job
of revitalizing our public schools. Very simply, this bill prohibits the assignment of
a student to a public school based upon his or her race. The bill would apply to all
agencies of the executive and judicial branches of both the federal government and
state governments.

The bill is an exercise of Congress’ authority under section 5 of the Fourteenth
Amendment. Pursuant to that section, the Congress may ‘“enforce by appropriate
legislation, the provisions of”’ the Amendment. Appropriate legislation, I am con-
vinced, will be construed by the Supreme Court to include a determination of what
remedies are and are not necessary to the accomplishment of a compelling govern-
mental interest pursuant to the Fourteenth Amendment. S. 1147 will constitute a
congressional finding that busing, when balanced against other societal consider-
ations is not an appropriaie remedy in desegregation cases. (One can argue that
since it has not produced results it is not a remedy at all—and, in some cases has
served instead as a catalyst inducing increased segregation.)

Other bills which this subcommittee may have occasion to consider in this context
take the approach of the bill introduced by my colleague Senator Johnston. Such
bills attempt to limit the i%%act of busing plans by limiting the distance or the
duration of the bus ride. ile such an approach is a laudable attempt at a
compromise, I believe it will create as big a problem as the one it attempts to solve.
Courts and school districts will face an enormous task in formulating such plans
and would be constantly liable to attack over the question of precise compliance
with the parameters of any such program.

We should address the busing issue forthri%htly and clearly. It is time for Con-
gress to state its position unequivocally. I believe that S. 1147 is constitutionally
sound, will withstand judicial scrutiny and is the proposal which is the least
intrusive upon our judicial and educational institutions.

Senator EasT. Senator Johnston, we certainly welcome you this
morning.

We are also honored to have with us Representative Henson
Moore from Louisiana. ‘



13

We are honored to have you both here, gentlemen.

Senator Johnston?

Senator JOHNSTON. Thank you, Mr. Chairman. -

Mr. Chairman, S. 528, the Neighborhood School Act, is intro-
duced on behalf of myself and Senators Laxalt, Thurmond, Mc-
Clure, DeConcini, Hollings, and also by my distinguished colleague
from the House, Representative Henson Moore from Louisiana—he
hails from Baton Rouge and is an outstanding Congressman.

He has also to go make a speech this morning, and, if I may, I
would like to defer to him to speak first.

Senator East. Fine. -

Congressman Moore?

STATEMENT OF HON. W. HENSON MOORE, A U.S.
REPRESENTATIVE FROM THE STATE OF LOUISIANA

Mr. Moore. Thank you, Mr. Chairman. I appreciate the opportu-
nity to be here before your subcommittee this morning. I appreci-
ate being invited to be here to speak.

I very much appreciate the courtesy extended by the junior
Senator from Louisiana, my good friend Bennett Johnston. This is
really a field he has spent a great deal of time working in. He is
the prime author of this bill, knows its background, and he is an
authority on how it is to be implemented and how it was drawn
and why it was drawn the way it was.

He suggested to me that I might be interested in this bill. His
hometown and my hometown are currently in the throes of this
ve& social issue of busing.

rtainly, I was interested, looked at the bill, saw great merit in
it, and agreed to sponsor it on the House side, and we have done so
as House bill 2047, the exact companion of Senate bill 528.

What I would briefly like to do this morning is just simply say
that I really think that the problem we are facing today, Mr.
Chairman, is one of abdication by the Congress of a most important
issue and a most important legal problem that we really should
have addressed a long time ago.

I think our citizens in my State of Louisiana are really outdone
with the Congress of the United States—black and white—for not
having done so.

I commend you for holding these hearings. I think this is a
beginning. I commend the Senator from Louisiana for having intro-
duced a bill as that is a beginning.

1 am simply here to say that I think this is the only game in
town. The House of Representatives, to the best of my knowledge,
is not going to address this issue. It sits in an unfavorable Judici-
ary Committee where hearings, in all probability, will not be held
and action will not take place.

If anything is going to be done to finally address this issue, as it
should have been done years ago by the Congress of the United
States, it is going to start right here in this subcommittee and,
hopefullg, progress into markup through your full committee to the
Senate floor, and then maybe we can force some sort of action on
the House side.

‘I commend you for taking this action and tell you that I really
think that is going to be the only way it is going to be done.
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We have abdicated, as I said before, this issue. To me, it has
become a social issue more than one of education. What we are
talking about today, I think, is simply a social policy of forced
racial mixing, ignoring where people live.

That is being done, not to help education any longer, as desegra-
tion started, and rightfully so. What we are doing now is really just
a social mixing of people against their chosen living patterns.

We ought to take a look at what busing is doing to public
education. I think that is what this bill addresses, that is the
purpose of this hearing. .

It is not popular to come out and face this issue one way or the
other. The black constituents are nervous, the white constituents
are nervous, and no matter which decision we take, we wind up
losing political ground and losing political support for having done
80.

But the point is, the issue needs to be addressed by somebody.
We are leaving this issue to be decided by the Federal courts and
the Justice Department. Mr. Chairman, I think that is really a
very cowardly act on the part of the Congress. We are not doing
that with spending, we are not doing that with any other issue you
can name, but we have done it here, and I think this is a real
mistake.

I think our school systems are in turmoil across the country. We
are finding consent decrees entered in one State that provide for
one type of busing plan, and a consent decree demanded by the
Justice Department and a Federal judge in another part of that
same State offering a different busing formula. It does not seem to

1ake much sense. ,

It is about time the Congress looked at this to see if there is
legislation we can pass that addresses the issue.

I want to make one thing abundantly clear at the outset. The
issue, in my mind, and I think the Senator’s as well, is not desegre-
gation. That is the law of the land. We support that.

There is a whole new wave of politicians coming out of the
South—and I count myself in that number—and desegregation is
something we support. What we are talking about now is the
survival of public education—quality public education. That is the
issue now, not desegregation.

Busing is merely something that was thought to be an imple-
menting factor of desegregation. I submit it has gone far beyond
that now. It is a social issue of whether we are going to force the
mixing of people beyond where they live and then look at its
impact on education.

I see three basic problems—and I will touch on them very brief-
ly—associated with this policy of busing. One is the white flight.
The whites are leaving the public school systems. Second is the fact
that we are finding a decline in support for public education in my
State—and I think this is probably true around the country. Once
parents remove their children from the public schools, they stop
supporting the taxes on bond issues that support the public schools.
Third is the cost of busing plans to the local school systems. This is
something we are very mindful of this day and time in the Con-
gress of the United States.
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Looking first at white flight—and I do not mean to preempt the
Senator, but the only figures our State has right now happen to be
of his hometown. When busing started in 1974, the school system
was 60 percent white. The white enrollment has now declined by
some 10,000 students and it is believed to still be declining.

Figures from around the Nation show that the experience has
been the same in other parts of the country. In Detroit the system
was 60 percent black in 1970 before desegregation, and now it is
more than 80 percent black.

Actually, in Detroit today, we have the busing of black students
from one black school to another black school, which seems to me
to be somewhat ridiculous. I do not really understand what the
purpose of this type of busing plan is.

We find that in Denver the white population was 64 percent in
the school system in 1969 before busing. In 1978, it was down to 45
percent. ]

In my own congressional district, I have seen the same thing
happen. I have seen white flight in the rural parishes that were
forced to bus earlier. Now, in the major metropolitan area of Baton -
Rouge, the same thing is beginning to happen.

I have seen the springing up of private schools where there were
none before, where the people did not have the money for them,
there was no religious motivation for them. There was only one
reason: To escape what they believed to be a deteriorating public
school system.

I have seen parents who do not have the money to send their
kids to private schools make the sacrifices to do so because they’ve
lost confidence in public schools. The wife goes to work, they
scrimp, they take everything away from their family to save
enough money to send their child to a private school. -

The sad thing is that the private school systems are not funded
as well as the public school systems are. Therefore, we have a
situation in some of the rural parishes 1 represent where the
private schools are not very good and the public schools are not
either because they don’t have full public support. We wind up
with nobody getting the quality education that they once had
before busing was ordered.

The second point I would make concerns the decline in public
support for public schools. In Louisiana, we support our public
schools through bond issues that are levied through property taxes.
We have seen a tremendous decline in the approval rate of those
bond issues since busing has been implemented.

I have two parishes in my congressional district where they have
tried four times to pass bond issues for the public school system
and the voters will not approve the issue, even though the only
high school has burned down. The people will not vote for new
bond issues to rebuild the schools. So we are left with the students
in the public schools going to school in temporary buildings and in
shells of buildings because of lack of public support.

The opinion of the school board association in Louisiana is that
there is no question that there has been a very definite decline in
public support for bond issues to support the public school systems
since busing has begun. '
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Part of this, no doubt, is the high rate of taxation American
citizens face today with social security taxes and Federal taxes, but
they are also becoming very skeptical, and they are also becoming
very mad. They are very upset with the public school system, and
they are failing to support public schools for that and for other
reasons, and I think that busing is a big part of that.

Third, there is the cost. At a time when we are having difficulty
in raising money for public schools, at a time when this Congress is
talking about cutting back programs that do affect people in an
effort to save the economy of this country, here we have a program
that is very expensive. }

Let me give you some examples. In Dayton, Ohio, in the last 3
years I am told that they have spent some $26.5 million busing
over and above what they spent before busing was ordered. In
Detroit, in 1978, $19.3 million was spent for the court-ordered
busing beyond what they normally spent. In Los Angeles, before
their voluntary program was recently scrapped, they spent $24
million over and above what they normally spent.

And there is additional cost—cost for security. We are finding
that you have to protect the buses—that there have been incidents
where people have actually attacked the buses in the parking lots
and destroyed them. We now have security, high fences, and
guards to guard the buses.

Then there is the gas—the precious consumption of fuel—the
buses themselves, the drivers, the programs, the compounds. All of
this costs money, and we ought to take a look at what we could get
for that money in terms of education.

Recently, I met with President Reagan on several issues, and I
mentioned to him busing and hoped there would be a different
policy coming out of this administration. He told me an interesting
story—that he recently met with Mrs. Brown of the Brown v.
Topeka Board of Education case.

Mrs. Brown is shocked that busing has gone as far as it has, said
the President. It has gone to the point now that her own grandchil-
dren are being bused from the school she wishes them to go to in
their neighborhood to a school someplace else. She was appealing
for a right, a civil right, and that right was won and should have
been won.

Now we are talking about something far beyond that, and she
has her reservations about the value of busing, as, I am pleased to
report, so does the President of the United States.

A woman called my office yesterday in Baton Rouge. She was
looking at the proposed busing plan there. She has four children of
elementary school age. They were all going to go to a school 3
blocks from her home. Under the proposed busing order, her four
children will all go to four different schools, none in her neighbor-
hoold. I wonder, and she wonders, exactly what the value is of such
a plan. \

I want to repeat: I do not see this issue as black versus white.
Busing has become a buzzword, unfortunately, for those who think
they are bringing back segregation and for those who fear it may
be coming back. That is not the issue. Nobody intends that, least of
all myaelf and, I think, the Senator from Louisiana.
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What we are talking about is whether or not we are going to
have public education—quality public education. That is the thing
that I feel very strongly about.

I am not sure whether this bill that the Senator has drafted and
I have cosponsored with him is constitutional. I do not know if it
will work constitutionally or not. But I know this: It is a start. And
I know that it is a bill that you ought to take a look at in your
subcommittee at the drafting stage and a markup stage to see what
we can do.

It may well be constitutional, it may well be a solution to our
problems, and we certainly ought to have the political courage to
stand up and tell blacks and whites alike that the time of dema-
goguery is over. The time of baiting races, black or white, is over.
It is time we looked at the issue of what we are doing to the public
schools, and it is about time we saw if we cannot find some way to
rescue them and find some way to reconcile this issue of busing
versus desegregation in our public schools. 0

I am very worried that if we really want to return to an elitist
system in our society, as we had in this country in its beginning,
where the landed gentry and the wealthy and the merchant class
will send their kids to very fine private schools and the landed poor
an}:l tlhe not so fortunate will be forced to go to inferior public
schools.

If that is what we want, then do not address the issue. That is
well on its way to happening. It is happening in my congressional
district, in my State, and around the country. If that is what we
want, it is happening. )

- If what we believe, however, is the fact that every single citizen
of this country is entitled to quality public education, education of
the masses, that it is their right to have that kind of education,
and it is the duty of the Government to provide that kird of
education, then we had better take another look at this busing
issue because that is not what our students today are getting or are
about to get in the eyes of the public and in numerous journals and
reports.

Look right here at this month’s issue of the Washingtonian mag-
azine right here in Washington, D.C. You will find an article
addressing the very subject of the superiority of private schools
over public. I

Lord only knows, the public schools my kids go to in Montgom-
ery County, Md., are tremendously funded. The idea that they are
not as good as private schools is something that is mind-boggling.
When you look at areas like the one I come from in Louisiana, the
difference is even greater.

I simply think that it is very timely for this subcommittee and
for the Senate, and hopefully for the House to follow suit under
your leadership, to begin to address the issue of what we are going
to do about the right, and the guarantee of the right to quality
public education. That is what I think is in jeopardy. It has nothing
to do with desegregation any further.

I think it is about time that politicians and various interest
groups stop baiting and stop demagoguery and begin to look at the
issue and what it is doing to the school systems.
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I am a product of public school systems. So is my family. So is
my wife. We have both taught in them. I believe in them. I am
committed to them. What I see happening I cannot believe is in the
best interest of public education. I cannot believe there is any logic
or any research that supports that busing is in the best interest of
public education. I have seen it work just the opposite way in the 7
years I have been privileged to represent my congressional district.

Mr. Chairman, I thank you again for hearing me on these points.
And I very much thank the Senator for bringing this issue to a
head and for allowing me to proceed out of order. His courtesy is
something I have always appreciated, and it is something that I
very much appreciate again today.

Senator East. Thank you, Congressman.

The record will be kept open for the purposes that you stated.
We thank you for coming and contributing.

Senator Johnston?

STATEMENT OF HON. J. BENNETT JOHNSTON, A U.S. SENATOR
FROM THE STATE OF LQUISIANA

Senator JoHNSTON. Thank you, Mr. Chairman.

Mr. Chairman, American education is in crisis and Louisiana
schools are in turmoil. This is a crisis, a malady, a turmoil, which
is self-inflicted, which need not have come about. It has been
inflicted on ourselves by our own courts in this country, by mas-
sive, unnecessary, unreasonable court-ordered busing.

In 1971 when the Supreme Court began with what was a very
idealistic experiment with busing, many experts believed that it
would, in fact, result in desegregation of the schools, that it would,
in fact, improve the quality of education, and there were experts at
that time who were so saying.

Instead, the decided weight of opinion from extensive and sophis-
ticated studies taken since that time and with the benefit of experi-
ence shows that it has not resulted in desegregation. To the con-
trary, it has resulted in white flight.

It has not resulted in better education but, to the contrary, has
resulted in lower quality of education, and, as a consequence, the
schools have suffered, the people have suffered, and, most of all,
education has suffered.

Mr. Chairman, we have no intention of turning back the clock,
but we must act and must act now.

Mr. Chairman, I must tell you that on December 10, 1580, on the
floor of the Senate when a bill that I consponsored was up for
consideration and the question was whether to withdraw that bill
because it was threatened with a Presidential veto or whether to
" proceed, I finally agreed to withdraw the bill, along with Senator
Thurmond and others, because, frankly, I was given assurances
that we would move quickly on this legislation.

If1 ma%,hl would read very quickly. I was having a colloquy with
Senator Thurmond. I said: How quickly can we expect action?
Senator Thurmond:

As early as can be obtained. We appreciate the position of the able Senator from

%ouisiana. I assure him we do expect to pursue this matter at the earliest possible
ime.
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I further asked Senator Thurmond, and he said: “If it is referred
to the Judiciary Committee, it will proceed in the highest order.”
At another time, he said, “‘at the earliest ible time.”

So here we are, Mr. Chairman, some 6 months later, and I am
finally getting a chance to speak on this bill. I say that not in
criticism of this committee but to urge and underline and empha-
size the fact that we are in crisis in Louisiana.

I have the attorney for some school boards in Louisiana who is

repared to tell you about the extent of this. One of his school
goards met yesterday from 4 to 12 midnight. He ca- ght the 3 a.m.
plane to be here. And they have not resolved the problem yet. That
is in East Baton Rouge Parish.

We must move, Mr. Chairman, and move without delay. I hope
the committee will do so. :

Mr. Chairman, I referred to the fact that, since 1971 when we
first began with the Swann case and the Green case to experiment
with court-ordered busing, we have come a long way in term of
what we know about busing.

First of all, we know, beyond any question, that busing has been
rejected in the minds of the American people.

have a written statement, Mr. Chairman, and I would ask that
that be put into the record. My statement refers to the public
opinion polls.

Public opinion polls have been consistent since 1971. Consistent-
ly, they have shown that the American public, both black and
white, have rejected court-ordered busing.

The percentage of those opposing busing has never fallen below
72 percent. If you will look, for example, at pages 11, 12, 13 of my
statement, you will find that in-1971 in a Gallup poll 77 percent
opposed busing; in Harris in 1972 between 76 and 81 percent,
depending on the formulation of the question, opposed busing; in
Gallup in 1975, 72 percent opposed busing; in a Harris poll in 1976,
81 percent op busing; in the Gallup poll in 1981, 72 percent
opposed busing.

It is consistent and clear throughout all of these public opinion
golls that the public opposes busing—those who are subjected to

using, those who are not subjectes‘ to busing, in the North, the
South, the East, and the West, in California—everywhere, people
opf)ose busing.

n Boston, after 6 years of court-ordered busing, the Boston Globe
poll of June 2 and 3, 1980, showed, by a 4-to-1 majority, both blacks
and whites said they preferred to improve the schools rather than
bus the children.

Mr. Chairman, a constitutional right cannot depend upon a plebi-
scite of the ple. It cannot depend upon a vote of the people
because the Constitution is designed to protect minorities. I quote
these polls, not to say that the constitutional right should be sub-
ject to public opinion, but to emphasize that when it comes to
:}clhotpl c;iesegregation public opinion becomes substance. It becomes

e fact.

To the extent that people drastically and overwhelmingly oppose
court-ordered busing, they vote with their feet and they make it
impossible to make court-ordered busing work. That is precisely
what has happened. , ‘
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Mr. Chairman, we hope that after this hearing today we will
have a record that will show what the results of court-ordered
busing are. We have undertaken a massive amount of research on
this question. We have spent, my staff, myself, the Congressional
Research Service, and others, literally hundreds of hours trying to
find every expert in the field who has written or made a study on
the question of the results of court-ordered busing.

I have here, Mr. Chairman, a bibliography, which I would like to
submit inte the record, on busing and school integration by the
Congressional Research Service. I would offer this to show the
number of studies and the amount of data that is now available. It
is mz:lssive, it is absolutely massive, and I do offer that for the
record.

We have extracted what we consider to be the leading studies on
the subject. :

I have this bibliography which I also offer for the record. These
are Xeroxed copies of the leading studies. I offer them for the
record, and I will have to leave it to the good judgment of the
chairman whether to have them all printed.!

I would urge the chairman, to print at least the two- studies by
Armor and by Coleman. The Coleman study I think the chairman
will remember.

Professor Coleman of the University of Chicago, in 1966, made
the initial studies which provided the impetus for busing in the
first place. At that time, he concluded that black children prosper
educationally by virtue of being in a mixed situation. Although his
1966 study did not refer to busing as such, he did refer to the
integrated educational experience.

In his later study on massive busing—his 1976 study—a copy of
which we have here and which I offer for the record, he concluded
that the exact opposite does take place—that it has resulted in
white flight because when a large number of white pupils leave a
public school system, the resultant pupil mix can be so heavily
tilted toward minorities that desegregation is no longer possible.

Mr. Chairman, the David J. Armor study which I referred to
studied court-ordered busing in large school districts and found
what we all know to be the fact, but he found it from an academic,
from a real factfinding point of view—that it has resulted in mas-
sive white flight.

In the majority of these districts, more than one-half of the white
loss over a 6- to 8-year period was due to court-ordered busing.

In large cities—Boston, for example, in 1972, had 57,000 whites.
By 1971, it was down to 29,000 whites—Iless than half. Of the total
decline, about three-fifths or 16,000 was due to these court orders.

In Los Angeles, between the fall of 1979 when State-mandated
busing was extended and the fall of 1980, white enrollment dropped
by 18,515 students.

In St. Louis, between 1979 and 1980, 21 percent of the nonblack
students left the system.

I urge the subcommittee and the staff to read these studies. I
urge those on the panel who are to follow me to read the studies.

. ' A bibliography, article, study, letter, and legal analysis submitted by Senator Johnston
appear in the appendix. Other material refe to above is on file with the subcommittee.
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Do not ignore the evidence. It is past time when those who, in the
name of equal rights, in the name of due process, in the name of
equal protection—all of which I am for—can ignore this evidence,
Mr. Chairman. It is overwhelming.

It seems to me that those who are the leaders of the black
community, who are the leaders of the school desegregation move-
ment, ought to come with us and try to fashion a remedy which
will work, one which will achieve the dual purpose of desegregation
and a higher quality of education.

Mr. Chairman, our bill does precisely that. Its main features—
and I will not go into it in great detail—are fhat, it puts limitations
on time and distance for bus travel.

The time is 15 minutes additional time one way, or 30 minutes
round-trip, over and above the time necessary to get to the school
closest to the place of residence of the student. The distance is §
miles, so that you can go 15 minutes or 5 miles additional over and
above the school closest. Busing could proceed up to that distance.

It prohibits busing where it is likely to result in greater racial
imbalance or result in a net harmful effect to education.

Unfortunately, up to this point, courts with knowledge that their
orders were not going to work—and I am personally familiar with
some orders of that sort—have felt compelled to proceed by the
judgment of the Supreme Court, in effect, and order things that
they knew would not work, they knew would be educationally
unsound. This would prohibit that.

The bill also makes findings based upon the evidence. The evi-
dence has shown that massive, unnecessary, unreasonable long-
distance busing does not work, results in white flights, and deterio-
r%tes the quality of education. We make findings in this bill to that
effect.

Finally, we allow for suits by the Attorney General under the
Civil Rights Act similar to those that can be brought right now to
enforce desegregation. We would allow the suits to enforce the
limitations on busing.

Mr. Chairman, the really difficult thing—and I suspect that the
chairman has been persuaded—as you mentioned earlier, you are
persuaded that busing has not worked. You are persuaded that this
evidence cannot be ignored. The question is: What is the appropri-
ate remedy? How far can you go? How far should you go?

In section 5 of the 14th amendment, the key words are that the
Congress may ‘“enforce by appropriate legislation’” the equal pro-
tection and due process provisions of the act.

The two leading cases on section 5 are, of course, Katzenbach v.
Morgan relating to the 1965 Voting Rights Act and Oregon v.
Mitchell relating to the 1970 provisions of the Voting Rights Act.

I am sure the chairman is familiar with those two cases. Both of
them stand for broad grants of independent power to the Congress
to determine—or to quote Mr. Brennan--‘to determine whether
and what legislation is needed to secure the guarantees of the 14th
amendment.” e

The Court has stressed in those cases the fact-finding competence
%f; the Congress, and it has stressed the broad discretion of the

ngress. ~
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Mr. Chairman, there is no question that there is language in
both of these cases which fully supports the approach we have
taken in this bill. -

Can I guarantee to this subcommittee that my bill is constitu-
tiona!? Of course not, because I not care how much study a
constitutional scholar does in this field—and I have done consider-
able, and I have talked to many scholars on it—there is no way you
can tell, because there has been no attempt by the Congress up to
this point to restrict the power of the courts using section 5 of the
14th amendment. -

Both the Morgan case and Oregon v. Mitchell constitute an at-
tempt by the Congress to, in effect, broaden the 14th amendment.

To be sure, the language used in both of those cases gives great
comfort both to my bills and to other bills, but we cannot say
precisely how far the Court would go because the Court has not
ruled in this field. :

There is another ground, of course, upon which these problems
are attacked. One of them is suggested by Senator Helms in his
bill, which would result in a use of article 1 and article 3 powers to
restrict the jurisdiction of the Court.

Under article 3, of course, the Congress has the power to create
the courts inferior to the Supreme Court and to provide for their
jurisdiction. :

The right to create the court implies the power to abolish the
court, and there have been cases on this prerogative. The power to
abolish the court would, it is reasoned, give the power to restrict
enforcement of a right, to provide for an interstitial statement of
the remedy by which the court can or cannot proceed:That-is, in
effect, the argument of those who would use that approach of
restriction of remedy.

Mr. Chairman, I have come to the conclusion that you cannot
deprive the court totally of the power or of the jurisdiction to order
busing, first, because the 5th amendment, which brings forward
the protections of the 14th amendment, prevents the Federal Gov-
ernment from depriving a person of due process of law or equal
protection of the law, and the Supreme Court has said, in effect,
tha}t these rights are, in effect, due process and equal protection
rights.

Second, there is a respectable body of scholarly opinion, particu-
larly of Professor Rotunda who has written a very interesting
article which I would cemmend to you on the congressional power
to restrict the jurisdiction of the lower Federal courts and the
problem of school busing. It is a 1976 Law Review article in the
Georgetown Law Review.

His thesis is that the power to abolish courts does not include the
power to engage in what he calls narrow, individualized, intersti-
tial removal of jurisdiction.

Again, we do not know the reach of article 3 powers of the
Congress, nor do we know "the reach of section 5 of the 14th
amendment reach of the powers of the Congress.

What I can tell you is this, Mr. Chairman: Our bill dzes not
abolish all remedies for school desegregation. It does nout even
-abolish all remedies for court-ordered busing. What it does is select

~—



- 23

among remedies. It determines what is an appropriate remedy in
light of the fact.

It is as if a doctor had been prescribing 10 aspirins at a time for
a patient and we were able to come in and say 10 aspirins hurts
the patient, if you give him only 2 aspirins it will help make the
patient well. Courts have been overdoing what may, in some cir-
cumstances, be a necessary and in some circumstances be a good.

I believe—by not massively and frontally attacking the jurisdic-
tional basis of the Supreme Court, by selecting among remedies
that which is the most effective remedy to achieve not only quality
education but, most effectively, to desegregate the schools, in light
of this evidence—that this will stand up, Mr. Chairman, and I do
not believe the other approaches—as much as I would like to see
neighborhood schools everywhere—will stand up.

I think it is important that we act, that we act now. I must tell
the chairman that it is my intention, at the earliest reasonable
time, to bring the matter to the floor of the Senate, I hope with the
endorsement of this committee. While I would like to wait for
weeks of in-depth hearings—I really would—I think the record is
overwhelming.

We do not need other experts to come in and tell us it does not
work. We know that. It is written. It is studied. You cannot im-
prove on these kinds of studies.

I hope what we can do is quickly move in this committee to come
to the legal conclusions as to what the best approach is and that
we can join together on what I think is a reasonable approach, and
we can pass this legislation quickly. Education demands it, the
cause of desegregation demands it, and, most especially, the school-
children demand it.

I would be glad to answer any questions you may have.

Senator East. Thank you, Senator.

First, allow me to clarify. I fully and completely share, as one
individual, your sense of urgency about the problem, and I, too,
vrould hope that we could come up with something at our earliest
possible date.

I am sympathetic to your point that we have had a lot of experi-
ence with this. We have had a lot of study with it. We have ample
polling to indicate sentiments which, as you are rightly saying,
would not dictate the answer exclusively, but it is a factor to
weigh. After all, ultimately you have to have some sensitivity to
public feelings on highly important matters of this kind. You
cannot be totally indifferent to them, at least not in a democratic
society you cannot.

The ingredients are there to take action and, as I said, to move
at the earliest possible date. I certainly want to clarify with you
that I am in complete sympathy with what you are saying. We
intend to move that way.

We, obviously, have a responsibility as a subcommittee, and I do
as chairman, to see that we do justice to the subject, and I know
you would not disagree with that. I am not asking that we have a
colloquy on that, I just wanted to communicate to you my feeling
that you are correct in that assessment. I do not have any quarrel
with that at all.
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Let me move on to an additional point just to get, if I might, for
the record, your reflections on it, as I did with Senator Gorton.

Obviously, you feel the statutory approach is a good one, because
that is what you are doing. Again, I have commended you for your
leadership and your effort there.

What is your general attitude on this consitutional amendment
approach on the busing issue? You have, obviously, some thoughts
on it. I would like to hear those.

Senator JOHNSTON. First of all, Mr. Chairman, I would support a
constitutional amendment properly drawn, but I would not want to
wait for it. It takes too long.

As you will hear from the next witness, the attorney for the
Baton Rouge Parish School Board, we are under orders now, just
entered days ago, that are tearing up our school system. We need
some relief faster than that.

Second, I read section 5 of the 14th amendment giving us the
power and the responsibility to select remedies.

Finally, a constitutional amendment still has to determine what
to do. I think we have determined an appropriate thing to do here.
I would support and vote for a properly drawn constitutional
amendment, but I just think we should proceed quickly and now on
what I believe is an area we have the power to act in.

Senator EAst. You, then, look upon this maybe as an interim
measure. That is, you are not opposed to a constitutional amend-
ment if it appeared down the road that could be obtained or was
appropriate as things evolved. You are not ruling it out with a
statutory approach, but you feel, again, the urgency of the matter
is such that we need some interim relief and this, at least, begins
to move us in that direction.

Senator JOHNSTON. I would not look upon this as interim relief
because I think we have the power to act with respect to school
busing. I think we have that permanent power to do so, although
the limits of that power have not been tested by the courts.

What I am saying is that I think we probably ought to go two-
track so that we do not delay getting relief if the courts should
disagree with what I think is irrefutable logic and should turn this
or other bills down. Then we would at least be well on the way to
the constitutional amendment.

If, on the other hand, this or similar legislation proved effective
and held up in the courts, as I believe it would, then it would make
unnecessary getting the action of the 38 States.

Senator East. You prefer, obviously, the more modest statutory _
approach to attempt to deal with a very pressing, real problem,
and then the possibility of considering the constitutional amend- -
ment if that became necessary further down the road.

I, personally, Senator, have no additional questions. Your materi-
al here will be of great value to us, and so I will not belabor that in
public or at least with the time constrictions that we have because
we have three other gentlemen here that we do want to hear this
morning.

Without objection, your statement will be included in the record
at this point.

[The prepared statement of Senator Johnston follows:]
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PREPARED STATEMENT OF SENATOR J. BENNETT JOHNSTON
The Neighborhood School Act

INTRODUCTION -

Mr. Chairman and distinguished members of the Committee, I am indeed pleased
to have the privilege of appearing before you in support of S. 528, the ‘Neighbor-
hood School Act of 1981”, which would place reasonable limits on the amounts of
busing that Federal Courts may order. 1 believe, and I am prepared to present
evidence to support that belief, that mandatory court-ordered busing, used to excess,
threatens the twin goals of desegregation and quality education.

THE NEIGHBORHOOD SCHOOL ACT

The Neighborhood School Act amends the ‘““all writs” provision of section 1651 of
Title 28 of the United States Code to specify that Congress intends to establish an
exclusive framework for fashioning corrective school desegregation remedies. The
corrective framework applies whether federal courts exercise powers to adjudicate
?chool discrimination cases under the Constitution, a federal statute or common
aw.

There is no dearth of remedies to eliminate the “vestiges’ of state-imposed segre-
gation. However, the remedies least likely to guarantee Fourteenth Amendment
rights to students are excessive involuntary assignment and transportation of stu-
dents by court order. The Neighborhood School Act takes three new and unique
approaches to these problems.

First, the Act puts time and distance limitations upon the busing to be ordered by
a court. The total daily time consumed in travel by school bus by any student ma
not exceed by thirty minutes the time in travel to the school closest to the student’s
residence. In other words, courts would only have authority to require up to fifteen
minutes one way on a school bus over and above the time necessary to get to and
from the school closest to the student’s residence.

The bill also puts a distance limitation of 10 miles round trip or five miles one
way as the maximum additional distance beyond the school closest to the student’s
residence. Both the time and distance limitations are to be calculated by the route
traveled by the school bus and not on the map.

A second provision of the bill prohibits court-ordered student assignments or
busing where such orders are likely to result in a greater degree of racial imbalance
or a net harmful effect on the quality of education.

The third feature of the bill is authorization of the Attorney General to enforce
the rights guaranteed by the Neighborhood School Act. If a student is bused or
about to be bused in violation of these provisions, the student or his parent can
complain to the Attorney General. If he is financially unable to maintain the legal

roceedings in his own right, the Attorney General is authorized in the name of the

nited States to vindicate his rights to the same extent as he is empowered to do
with respect to school desegregation cases.

Specifically, section 2 of the bill contains a series of Congressional findings rela-
tive to the efficacy of busing as a desegregation remedy and concludes that the
assignment of students to their “neighborhood public school” is the ‘“preferred
method of public school attendance and should be employed to the maximum extent
consistent with the Constitution of'the United States.” To implement this congres-
sional policy, section 3 provides that: No court of the United States may order or
issue any writ ordering directly or indirectly any student to the assigned or to be
trag:lsported to a public school other than that which is nearest to the student’s
residence . . . -

An exception to this general prohibition is provided for transportation that is
required by-a student’s attendance at a ‘‘magnet”, vocational, technical, or other
specialized instructional program that is ‘directly or primarily” related to an “edu-
cational purpose” or that is otherwise “reasonable”. A transportation requirement
could not be considered reasonable, however, if alternatives less onerous in terms of
“time in travel, distance, danger, or inconvenience” are available. The cross-district
bBusing of students would also be_deemed unreasonable, as would a transportation

lan that is “likely” to aggravate ‘racial imbalance” in the school system, or to

ave a “net harmful effect on the 3ualiatﬁ' of education in the public school district.”
Most importantly, section 3 would make it unreasonable, and therefore bar the
courts from ordering the transportation of any student that exceeds by thirt
minutes or by ten miles the “total actual time” or “total actual round trip distance”

82-289 O0—82——3
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req.udired for a student’s attendance at the ‘“public school closest”’ to his or her
residence. :

The Neighborhood School Act relies on Congress’ broad powers under section 5 of
the Fourteenth Amendment to provide a framework within which violations of the
Equal Protection Clause may be remedied. As such, the legislation does not preclude
courts from determining whether State action violates the etf;ual protection rights of
individuals as students or from enjoining offical policies of school construction or
student assignment that result in the intentional separation of the races. The Act
does not affect the authority of the courts to enforce remedies involving the reas-
signment of students between schools or the reformulations of attendance zones
which do not place a greater burden on any affected child. Other commonly em-
ployed remedies—voluntary student transfers, the establishment of ‘“magnet
schools,” and the remedial assignment of faculty and staff would continue to be
available. Simply stated, what the Neighborh School Act does is to recognize
that conditions of segregation cause by unlawful State action can be effectively
remedied without resort to coercive measures involving extensive reassignment and
transportation of studerits under court order.

SCOPE OF CONGRESS' POWER UNDER SECTION b

There can be little doubt that.the Neighborhood School Act is a legitimate
exercise of Congressional prerogatives under §5 of the Fourteenth Amendment
which affirmatively grants to Congress the power to enforce “by appropriate legisla-
tion” equal protection and due process guarantees. The Court has long recognized
the critical role of Congress in the enforcement of Fourteenth Amendment rights.
The most recent and comprehensive discussions of Congress’ § 5 powers are found in

Katzenbach v. Morgan and Oregon v. Mitchell. In M%lgan, the Court upheld § 4(e) of
the Voting Rights Act of 1965, which invalidated a New York literacy requirement
for voting as applied to Spanish-speaking Puerto Rican residents, despite the Court's
own earlier refusal to find that State literacy requirements violated equal protec-
tion. Justice Brennan, writing for the majority, characterized § b as a broad grant of
irggpendent power to Congress io ‘“determin(e) whether and what legislation is
needed to secure the guarantees of the Fourteenth Amendment.” Of particular
significance was the Court’s deference to Congress' judgment in framing remedies
for constitutional violations: It was for Congress, as the branch that made this
judgment, to assess and weigh the various conflicting considerations—the risk or
pervasiveness of the discrimination in governmental service, the effectiveness of
eliminating the State restriction on the right to vote as a means of dealing with the
evil, the ade?uacy or availability of alternative -remedies, and the nature and
significance of the state interest that would be affected by the nullfication of the
English literacy requirement as applied to residents who have successfully complet-
ed the sixth grade in a Puerto Rican school.

The remedial standards in S. 528 could hardl,y find firmer constitutional support
than in Morgan’s broad formulation of Congress’ § 5 powers.

Oregon elaborated further on the scope of congressional authoritg to enforce the
Fourteenth Amendment in a challenge to a provision of the 1970 Voting Rights
Amendments granting 18 year olds the right to vote in State and Federal elections.
While rejecting 5 to 4 the application of the act to State elections, Morgan's
recognition of Congress’ &zzwer to remedy State denials of equal protection survived
intact. Writing for the Court, Justice Black opined that “(t)o fulfill their goal of
ending racial discrimination and tt:)e(i;revent direct or indirect state legislative en-
croachment on the rights guaran by the amendments, the Framers gave Con-
gress power to enforce each of the Civil War Amendments. These enforcement
powers are broad.” Similarly, Justice Douglas concluded that ‘“(t)he manner of
enforcement involves discretion; but that discretion is largely entrusted to Congress,
not to the courts.” Stressing Congress’ superior fact-finding competence, Justices
Brennan, White, and Marshall urged judicial deference to congressional judgments

arding the “appropriate means” for remedying equal protection violations.

e nature of the judicial process makes it an inappropriate forum for the
determination of complex factual questions of the kind so often involved in constitu-
tional adjudication. Courts, therefore, will overturn a legislative determination of a
factual question only if the legislature’s finding is so clearl'g wrong that it may be
characterized as “arbitrary,” “irrational,” or “unreasonable. -

Finally, Justice Stewart, joined by the Chief Justice and Justice Blackmun, con-
ceded equally broad § 5 powers to Congress to “‘provide the means of eradicating
situations that amount to a violation of the Equal Protection Clause,” and to impose
gn t},}e States “remedies that elaborate upon the direct command of the Constitu-

ion.
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Section 5 of the Fourteenth Amendment and its case law ggogeny thus provide
clear support for the busing restrictions contained in S. 528. The emphasis in
Morgan and Oregon on Congress’ special legislative competence in balancing State
interests against equal protection demands is significant, particularly in light of the
findings in § 2 of the bill. Issues concerning the harms and benefits of busing for
intefration pu certainly qualify as “complex factual questions” and their
resolution by Congress commands judicial deference. Not only is Congress best
equipped to hold hearings and conduct investigations to determine the facts, it is
best able to “assess and weigh the various conflicting considerations” associated
with busing. A recent study of the bill by the American Law Division of the Library
of Congress reached this same conclusion:

Of significance in evaluating these limits may be the language in the Swann
decision which permits the district courts to deny busing when “the time or distance
of travel is so great as to risk either the health of the children or significantly
imginge the educational process.” The Swann Court also acknowledged that the
fashioning of remedies is a “balancing process”’ requiring the collection and apprais-
al of facts and the “weighing of competing interests”, a seemingly appropriate
occasion under Morgan for Congressional intervention. In addition, busing is only
one remedy among several that have been recognized by both the courts and
Congress to eliminate segregated public schools. Thus, the findings in § 2 of the bill
relative to the harms of busing, particularly if supgorbed by other evidence in
congressional hearings or debate, may comport with the emphasis of Justice Bren-
nan’s opinion in Oregon on Congress’s superior fact-finding competence, and there-
fore be entitled to judicial deference. By contrast, the dissenters in Morgan found
§ 4(e) of the Voting Rights Act failed to qualify as a remedial measure only because
of the lack of a factual record or legislative findings.

These principles are particularly agplicable here where Congress is not attempt-
ing to alter a substantive right under the Equal Protection Clause, but merely

addressing remedies the courts may impose on segregated school districts.

- The Neighborhood School Act in no way attempts to “‘restrict, abrogate, or dilute”
the guarantees of the Equal Protection Clause in a fashion inconsistent with the
Morﬁan and Oregon rationale. Nor would it result in a dilution of rights recognized
by the Court any more than the expansion of the rights or Puerto Ricans in Morgan
diluted, to some extent, the rights of English-speaking voters. The Act does not in
any way promote the separation of races or the perpetuation of segregated public
schools. Instead, by mandating judicial resort to remedies in the schools, the bill
would effectively expand the rights of privacy and liberty of all students involved.

The Neighborhood School Act is not attempting to prescribe how the Court should
decide a substantive issue. Nor does it purport to bind the Court to a decision based
on an unconstitutional rule of law. S. 528 is entirely neutral on the merits of any
asserted claim of a denial of equal protection effectecr by segregation. It is only after
a-decision is rendered mandating desegregation that the bill becomes operative, and
then only to restrict the use of one remedy among alternative remedies. As stated
by Professor Hart: The denial of any remedy is one thing . . . But the denial of one
remedy while another is left open, or the substitution of one for another, is very
different. It must be plain that Congress had a wide choice in the selection of
remedies, and that a complaint about an action of this kind can rarely be of
constitutional dimension.

Therefore, Congress’ constitutionally vested powers to enforce the Fourteenth
Amendment and to regulate the jurisdiction and forms of remedies of the courts of
the United States provide ample support for the restrictions on the use of busing
remedies prescribed by S. 528. Such legislative action, instead of constituting an
intrusion into the judicial domain, is rather a healthy exercise of congressional
powers in the political scheme envisioned by the Constitution. If the protective
system of checks and balances is to retain its vitality in our constitutional system,
congressionally legislated remedies for denials of equal protection must be accorded
substantial deference by the courts. This is particularly true where, as in the case of
S. 528, the enactment is strongly suppo by provisions of the Constitution inde-
pendent of the Equal Protection Clause. Congress is uniquely competent to deter-
mine the factors relevant to the right to a desegregated education, and in resolving
the conflicting considerations concerning the scope of remedies. Its judgment as to
necessary restrictions on the use of busing as a remedy should thus be upheld.

BUSING HAS PROVED TO BE AN EXTREMELY UNPOPULAR AND INEFFECTIVE REMEDY

It is not the intent of this bill to turn back the clock. Congress remains committed
to the cause of civil rights and to equal protection of the laws. But in the decade
since busing came into general use as one of several tools for implementing court-
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ordered desegregation, Congress and the American people have learned some things
about schools and our society that we did not know before. A body of information
has been developed through the increasingly sophisticated techniques used by social
scientists in examining our institutions. With this testimony I am submitting a
bibliography prepared by the Congressional Research Service of 501 books and
articles which have appeared on this subject since 1976. In preparation for these
hearings, members of my staff have attempted to familiarize themselves with all
major studies which deal with the issue of mandatory busing; copies of those we
believe to be the most significant are available for your consideration. You can see
from this mass of material that refinements in gathering and interpreting statistics
and designing projection models have brought us to a point in history where, to
paraphrase Marshall McLuhan, the measurement is the messag:: it is becoming
increasingly clear that people perceive mandatory, court-ordered busing as harmful,
both to children and to the concept of quality education, that they act on these
perceptions and that their actions effectively nullify the objective of court orders by
increasing white flight and the resegregation of schools.

FINDINGS OF THE POLLS

If there is a single conclusion which can be drawn from the polls about public
attitudes toward busing, it is that a very large percentage of the American people
opposes it. For example, the same question was asked by the National Opinion
Research Center (NORC) at the University of Chicago yearly between 1970 and
1978. The question read: “In general, do you favor or oppose the busing of (Negro/
Black) and white children from one district to another.” The percentage of persons
opposing such busing in this nine year span never dropped below 75 percent. Other
surveys taken over the last decade show a remarkable consistency in attitude:

From the Gallup Poll (October 8-11, 1971)—In general, do you favor or oppose the
busing of Negro and white school children from one school district to another?

Percent
FAVOT ....eoovieeentecntireentererittereeseesbes et essbaasbasasassnsosesstessassessensseasesesstsnsessnasssesosasonssnn 17

From the Harris Survey (March, May, August 1972)—Would you favor or oppose
busing school children to achieve racial balance?

Favor
N {percent) (m)

March 20 71
MaY....ociecrenesiesesissrnseasenns 14 81
AUUSE ... evevercecrsnensinressicrons 18 16

From the Gallup Poll (November 1974)—I favor busing school children to achieve
better racial balance in schools.

Percent
FABVOT .....ccciiiiiririririenenitsireerorstostesrosesssessassrsssasessnessenssssnssssebssssosssossnonsessssarossses 35
OPPOBE ....coviireiiiiciessiirassintsn st resessersesesesssssssessstssessosserassserassossssssanssssastssts 65

From the Gallup Poll (May 31, 1975)—Do you favor busing of school children for
the purpose of racial integration or should busing for this purpose be prohibited
through a constitutional amendment? ‘
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From the Harris Survey (July 8, 1976)—Do you favor or oppose busing children to
schools outside your neighborhood to achieve racial integration?

Favor Oppase

(percent) (percent}
Al 14 81
Whites...... S 85
Blacks 38 51

From the CBS News Poll (August 22, 1378)—What about busing? Has that had a
good effect, a bad effect or no effect at all on the education of the children involved?

(In percent) i
All Parents White Black
12 12 9 35
50 48 54 27
18 20 18 19
5 4 4 7
15 10 15 12

From the California Poll (September 21, 1979 for the state of Calif.)—Do you favor
or oppose school busing to achieve racial balance?

{In percent)

F Oppose
Favor strongly m‘e,"g{e,, moderatety m

8 10 18 60
5 8 19 64
3l 19 16 3
12 12 16 57

From the Gallup Poll (February 5, 1981)—Do you favor or oppose busing to
achieve a better racial balance in the schools?

(In percent)
favor Oppose No opinion
22 12 6
17 18 5
60 30 10

Boston has experienced six years of court-ordered busing. In the Globe poll of
June 2 and 3, 1980, citizens of Greater Boston were asked: Has court-ordered busing
ir}x\ .ﬁloe*o.r)x’s public schools generally resulted in better or worse education for black
children?



{In percent)
- Better W MGER oont loow
Greater BOSON.............oovvmsrsssserrcmsssss s 17 28 36 19
Whites.... R 16 2 36 19
BIacks (BOSION) .......ocoovvresnscnsnissensssssssssssssesssesssssssssssssssnsnssens 18 10 56 16

Would you prefer to spend tax money to improve public schools in largely black
ggiihborl;oods, or have black children transported to schools in largely white neigh-
rhoods? .

(in percent)

Improve Transport Don’t know

Greater Boston 80 10 10
"Whites....... . 80 9 11
BIACKS .....0ooooncvereivresicsrasse st sessaesssset e ersse e b ettt sm e Rt st r e Rt 8l 9 10

Los Angeles experienced two years of state-mandated busing. In the Los Angeles
Times poll of November 9-13, 1980, Los Angeles residents were asked:

Do you apgprove or disapprove of forced busing to achieve racial integration?

Approve: 18 percent. Disapprove: 75 percent. Not sure/refused: 7 percent.

In a special election of November 1979, California voters by a two to one majority
approved an amendment to the California constitution ending state-mandated
busing. You are probably aware that the Supreme Court of California upheld its
constitutionality on_March 11 of this year, and on April 17, the Court of Appeals
permitted local officials to dismantle the busing program in Los 2ngeles, allowing
children to return to their local schools.

It must be emphasized that most Americans, black-and white, support the idea of
equality of educational opportunity. The same polls which indicate the pervasive
dislike of mandatory busing show a high level of support for genuinely integrated
schools, those in which there are substantial opportunities for contact between
majority and minority students.

ary Orfield, author of the extensive study ‘“Must We Bus?”’ and himself a
supporter of mandatory busing, concedes that increasing white support for integrat-
ed schools has been a clear pattern in studies of public opinion over the decades. He
specifically cites a series of Gallup Polls done between 1959 and 1975 which indicate
dwindling public opposition, especially in the South during the 1960’s, the region
and the period in which massive integration was concentrated. (Gary Orfield. ‘“‘Must
We Bus? Segregated Schools and National Policy.” 1978. p. 109.)

WHITE FLIGHT: THE COLEMAN CONTROVERSY

When a large number of white pupils leaves a public school system, the resultant
pupil mix can be so heavily tilted toward minorities that dese%regation is no longer
posgible. This is the “white flight” phenomenon identified by Dr. James S. Coleman
and described in his Urban Institute pa?er Trends in School Segregation 1968-73. It
had long been known that middle-class families had been moving out from the large
older cities into suburbs, leaving urban schoo! districts with increased percentages
of minority students, but Coleman was the first to indicate that school desegregation
contributed significantly to the declining white enrollments in public schools. Ironi-
cally, Coleman’s massive 1966 study, the Equal Educational Opportunity Survey
(known as the Coleman Report), had provided the rationale for the use of busing as
a tool to promote desegregation, and proponents of activist d ation policies
attacked him bitterly. In August of 1975, a Symbf)osium on School egation and
White Flight was convened, funded by the National Institute of Education and
hosted by The Brooki Institution. Although Coleman was a participant, the
papers which emerged from the conference consisted entirely of rebuttals of his
position. Reynolds Karley criticized his findings, and his claim that desegregation
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accelerated white flight was denounced el:{ Robert Green of Michigan State and
Thomas Pettigrew of Harvard who charged that Coleman had been selective in his
choice of school districts and that their own reanalysis revealed no correlation.

There were three major criticisms of Coleman’s study: that his conclusions were
invalid because he did not look at enough districts; that “white flight’’ from central
cities is a long-term phenomenon independent of desegregation; and that desegrega-
tion does not cause it because the same level of loss can be observed in cities
whether or not they have court-ordered desegregation.

The most serious challenge to Coleman’s findings was mounted by Christine
Rossell whose own study, she held, demonstrated that school desegregation causes
“little or no significant white flight, even when it is court-ordered and implemented
in large cities.” She said that her data contradicted almost every claim Coleman
had made. But Rossell’s later and more detailed analyses yielded results consistent
with Coleman’s. In fact, both Rossell and Farley have admitted publicly that Cole-
man’s original findings were essentially correct; Pettigrew and Green, whose cri-
tique relied heavily on the original Farley and Rossell studies, have not been heard
from. Contrary to popular and even, in some cases, scholarly opinion, Coleman’s
1975 report has not been discredited, although the agencies which expeditied publi-
cation of the early critiques, the National Institute for Education, Brookings and the
Harvard Educational Review, have been slow to publicize the later studies establish-
ing his credibility.

WHITE FLIGHT: THE ARMOR STUDY

David J. Armor’s 1978 study of court-ordered mandatory desegregation in large
(over 20,000) school districts with a significant minority enrollment uses a demo-
graphic projection technique to estimate what the white enrollment would have
been in the absence of desegregation. Armor found massive white flight: A substan-
tial (double the rate projected as normal) anticipatory effect in the year before
busing was to begin; a first-year effect four times as great; and a long-term effect
four years later of twice the projected rate of loss. In the majority of districts, half
the white loss over a 6-8 year period is due to court-ordered desegregation efforts.
White flight accelerates the ‘tipping” process by which minorities become the
majority in a school district and desegregation becomes resegregation: “Before the
desegregation action in Boston (1972), there were 57,000 whiite students but by 1977,
there were only 29,000. Of this total decline of 28,000, about 16,000 (or three fifths)
is attributable to desegregation activities. As a direct result of court-ordered busing,
Boston became a majority black school district in 1975. It is interesting to note, also,
that minority enrollment stopped growing rather suddenly in 1975 . . . This shows
that black flight—which has not been studied—may also be a phenomenon in court-
ordered desegregation . . .” David J. Armor. White Flight, Demographic Transition
and the Future of School Desegregation. The Rand Corp. August 1978. p. 24.

Statistics for various school districts undergoing court-ordered desegregation in-
volving some degree of busing show substantial declines in white enrollment. The
Los Angeles Times reported that between the fall of 1979 and the fall of 1980 (when
the Los Angeles desegregation plan was extended to more grades than before), white
enrollment in the Los Angeles school district dropped by 18,515 students or 12.8
percent. Minority enrollment grew by 1.2 percent. (Los Angeles Times, October 2,
1980). St. Louis offers an example of significant white enrollment losses between
1979 and 1980 (when mandatory reassignment of some students began). In the fall of
1979, non-black enrollment was 16,444. By the fall of 1980 that number had dropped
to 13,244, a loss of 21 percent. (Data provided by analyst on the staff of the St. Louis
School Board.)

Armor cautions that the white flight phenomenon comprises more than relocation
of family residence: . . . there are three major processes which can give rise to
white flight from public schools: (1) residential relocation outside the district; (2)
transfer of children from public to private schools; and (3) failure of new area
residents to replace regular outmigrants who are leaving the area for reasons
unrelated to desegregation . .. some white flight effects are manifested by the
?{g;fsi;lg dloswn of white growth rather than the acceleration of white decline.” Armor

p. 15.

In metropolitan desegregation cases, he indicates, “private school transfers may
well comprise a significant portion of white losses.” In my own state of Louisiana, a
court-ordered busing plan last year resulted in the establishment of a private school
in Rapides Parish. Interestingly, the private school has black and white students as
well as black and white teachers.

Armor concludes that ‘‘court-ordered desegregation, coupled with normal demo-
graphic trends, is producing increasing ethnic and racial isolation in many larger



32

school districts. If this trend is to be stopped or reversed, other remedies need to be
considered.” .

ALTERNATIVES TO BUSING

Other remedies do exist. Armor, discussing San Diego, states that voluntary
methods worked well in that case, and may offer a viable alternative to busing in
larger cities. Innovative programs, such as the extended day program in the Mary
E. Philips Magnet School in Raleigh, N.C,, achieve their purpose of voluntary
integration while meeting the needs of single parents, working cogﬁles and their
children. (“Extended Day Program in a Public Elementary School.” Children Today.
May-June 1979. p. 6-9) -

e polarizing natue of busingeglans and their requisite expense deflect attention
and energy from the issue of educational qualit]y. Improving the quality of the
schools may well serve to desegregate those schools and their neighborhood, volun-
tarily, more permanently and with less tension, than is possible with pupil reassign-
ment.

In some districts, the desegregation of the schools has not become a principal
objective of either the white or black communities. David L. Kirp, in analyzing the
history of the Oakland (California) school system over the past two decades, found
that the issue of desegregation was handled politically within the district and was
not taken into the courts. “As a result, race and schooling politics in Oakland—
including current disinterest in desegregation—reflect the pgu]ar will as well as
any politically derived solution may be said to do so.” (“Race, Schooling and Interest
Politics: The Oakland Story.” School Review. August 1979. p. 307) The outcome was
la;lg‘ely a reallocation of mongy and power within the school system, securing for
Oakland’s black community a “measure of distributive justice.”

Other urban school districts are seeking to improve their educational facilities,
increase minority hiring and develop magnet schools instead of attempting to deseg-
regate mandatorily student enrollment. “The theory of Atlanta’s educational lead-
ers is that equal educational opportunity can be achieved through high quality
education. If they are right, and if they can create the kind of productive, effective
schools that all parents want, the system could become a showplace for urban
American schools and a magnet pulling back the children of those who fled the city
during the past two decades.” Diane Ravitch. “The ‘White Flight’ Controversy.”
Public Interest. Spring 1978. p. 149.

The alternative to mandatory busing for desegregation include the development of
magnet schools (schools established with special programs and curricula designed to
attract students of all races), open enrollment policies, and majority to minority
transfers (students of a majority race at one school are permitted to transfer to
schools where they will be in the minority).

On May 4, 1981, the Department of Justice proposed a plan for desegregating
schools in the city of St. Louis which would reward students who voluntarily
transferred between black inner-city schools and white suburban schools with a free
college education at a state university or college. The pro tacitly concedes that
further busin% and court-ordered dese, ation plans would be counterproductive in
producing truly integrated schools in St. Louis.

ALTERNATIVE LEGISLATIVE APPROCACHES WILL NOT WORK

Unlike other legislative proposals in the Senate and the House, the Neighborhood
School Act does not run the same constitutional risks.

A. The “Student Freedom of Choice Act”—S. 1005

Senator Helms and others would attempt to give students “freedom of choice” in
selecting any school in their public school district, including the school closest to the
student’s residence. Senator Helms would do so by limiting the jurisdiction of
federal courts to do otherwise. The operative language of his bill is found in section
1207 as follows: No court of the United States shall have jurisdiction to make any
decision, enter any judgment, or issue any order requiring any school board to make
any change in the -acial comimsition of the student body at any public school or in
any class at any public school to which students are assigned in conformity with a
freedom of choice system. . .

Article III, section 1, of the Constitution grants the Congress power to create
courts inferior to the Supreme Court and to provide for their jurisdictions. S. 1005
reasons, in effect, that since Congress has the power to create or abolish courts and
to grant, withhold or revoke jurisdiction, it has the lesser power to grant or deny
remedies to Federal courts or to minimally alter some of their equitable remedie.

P
S T~
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In an exhaustive law review article entitled “Congressional Power to Restrict the
Jurisdiction of the Lower Federal Courts and the Problem of School Busing,” 46
Georgetown Law Journal 839 (1976) Professor Ronald D. Rotunda concluded:

Congress asserted power to abolish any or all of the lower federal courts does not
include the authority to engage in narrow, individualized, interstitial removal of
jurisdiction. Because both the due process clause of the Fifth Amendment and
various provisions within Article III restrict congressional power to iimit jurisdic-
tion of the féderal courts, the proper test of constitutional rights. Under this test,
Congress cannot use a jurisdictional limitation to restrict a substantive right. Con-

essional attempts to prohibit busing only in those cases where Congress thinks the

ower court has erred would violate Article III by imposing a rule of decision on
particular cases. Any broader anti-busing statute would violate the due process
clause of the Fifth Amendment by forbidding busing even when it is the only means
of enforcing the constitutional right to integrated schools.

B. The “Racially Neutral School Assignment Act”—S. 1147

Senator Gorton's bill, the ‘“Racially Neutral School Assignment Act”, would ore-
clude any assignment of any student to any school which occurs in a race conscious
manner. In effect, both the school broads and the federal courts would be required
to ignore the race of a student for making school assigmments in every circum-
stance. Furthermore, no court could order the assignment of a student to a school
other than a school closest to-the student’s residence and which provides “an
appropriate grade level and type of education for the student”.

nator Gorton’s bill flies in the face of"Swann and a host of other decisions
which established the requirement that school authorities are “clearly charged with
the affirmative duty to take whatever steps might be necessary to convert to a
unitary system in which racial discrimination would be eliminated root and
branch.” Swann requires that where there is racial imbalance in public schools
brought about by discriminatory state action that there be race consciousness in
dismantling the dual school system. Swann specifically requires busing where neces-
sary and stated ‘“we find no basis for holding that the local school authoritites ma
not3 (!))e required to employ bus transportation as one tool of dcsegregation.” 402 U.g
at 30.

Furthermore, the Court has suggested that the ‘“‘assignment of students on a
racial basis" is indispensable to the decisions and judgments in desegregation cases.
In McDaniel v Barresi, 402 U.S. 39, 41 (1970), the Court concluded that “(any) other
approach would freeze the status quo that is the very target of all desegregation
processes.”’

CONCLUSION

Over the past ten years, however, busing has become the judicial instrument of
choice. In many instances courts have issued busing orders which they knew would
not work and which they knew would result in white flight because they felt
compelled by pricr decisions to do so.

The studies of Coleman and Armor represent a demographic finding of fact. In
1971, the Supreme Court prescribed a legal remedy, busing, for what it had identi-
fied as a societal malady, a failure to Jrovide equality of educational opportunity.
But the remedy when applied produced a crippling side effect: resegregated public
schools with fewer students overall in attendance. If a doctor were w?igiscover that
the medicine he had given a patient had, instead of curing the patient, produced an
unexpected and serious reaction, he would stop the medication and attempt to find
a safer, more effective treatment. If he didn’t change the medication and the patient
died, you can bet that someone would sue him for malpractice.

The medication now being prescribed by the Court for the patient has proven to
cause more harm than the disease itself. Senators Helms and Gorton, on the other
hand, do not prescribe any medication at all for the patient’s affliction and prefer
the patient to continue in pain without relief. The Neighborhood School Act, howev-
er, recognizes that medication can in fact relieve the patient’s constitutional afflic-
tion, The Act does not prescribe twenty aspirin where only two will heal. In effect,
the Neighborhood School Act acts as a good doctor by prescribing sufficient medica-
tion to give the patient relief, but not too much to kill him.

No is going to sue the Congress for malpractice, but that doesn’t lessen our
responsibilities to the American peoglee. A mistake has been made, and now that we
are aware of the damage that has n done, we have an obligation to correct it.

Senator East [continuing]. Again, I thank you for coming and
getting us started on this vory critical matter.

—~—
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We will leave the record open for matters that you or Repre-
sentagive Moore would like to make a permanent part of this
record.

Senator JoHNsSTON. Thank you very much, Mr. Chairman.

Senator EasT. Thank you, Senator Johnston.

Now, we will have, in effect, a panel of Mr. John:F. Ward of
Baton Rouge, La.—if you will please come forward—Mr. William
Taylor, director of the Center for National Policy Review; and Mr.
John Shattuck of the American Civil Liberties Union.

Gentlemen, I welcome you this morning.

We have Mr. John F. Ward, Jr., an attorney from Baton Rouge,
La. Mr. Ward has had considerable experience with school desegre-
gation litigation, and while he currently represents the school
board in Louisiana he is appearing here this morning as a private
individual, and he is not in any representative capacity.

We also have the pleasure of having Mr. William Taylor, director
of the Center for National Policy Review at Catholic University
Law School. He is an adjunct professor at that law school. He is a
former staff director of the U.S. Commission on Civil Rights, and
he has been actively involved in school desegregation litigation
over the 25 years and is currently representing black plaintiffs or
school boards, both, in litigation.

Finally, we have the pleasure of having Mr. John Shattuck,
legislative director of the American Civil Liberties Union. Both
witnesses are members of the Executive Committee of the National
Leadership Conference on Civil Rights which is made up of 150
religious, civil rights, and other civil organizations.

I welcome all three of you. '

If we might—we have done this with other matters, and it some-
what expedites it, I think, for all of us—we would have Mr. Ward
speak, and then Mr. Taylor, then Mr. Shattuck. Or, if you want, we
can reverse the order, gentlemen—Mr. Ward, Mr. Shattuck, Mr.
Taylor—and then, having heard each other’s comments, we can get
into a discussion.

I would like to remind you all that your written remarks will be
made a permanent part of the record, so it is not necessary that
you read them. It saves a little money.

If you could, summarize, and make your points as concisely as
you can, again, consistent with making your points. I am not trying
to restrict you in terms of what you can say, but if you can,
summarize your remarks, and then perhaps in the discussion we
can get into things of principal concern to each one of you and I
can become, then, a part of the dialog, and maybe we can develop a
stronger record by doing that rather than reading too much, but if
you want to read some, I would only ask that you do it somewhat
selectively if you could, please.

Mr. Ward, I welcome you. If you would start off this discussion,
we will be grateful.

STATEMENT OF JOHN F. WARD, JR., ATTORNEY,
BATON ROUGE, LA.

Mr. Warp. Thank you, Mr. Chairman.
As you have indicated, I have prepared a brief and very hastily
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prepared statement which I have distributed to your staff. In fact,
it wls;\s completed this morning in Senator Johnston’s office after I
got here.

I think he has indicated that we were under very difficult time
constraints in being here, and in that connection I would appreci-
ate it if you could also hold the record open with regard to addi-
tional information which we will try to provide the committee,
which Senator Johnston had requested and which we simply, under
the situation in Baton Rouge, have not had time to do.

We have been, since March—well, before that—preéparing a plan
under a court order, in a 5-day trial between the Government’s
plan and the board’s plan, a month-and-a-half of court-ordered
secret negotiations between the parties which were not successful,
and finally a court-ordered—as of May 13—final judgment.

We are under constraint of next Tuesday for a motion for a new
trial, a reconsideration. We had a board meeting last night, and
over 500 people attended, from 4 o’clock until after 12 midnight—
at least, when I left it was still going on—when I left to catch my
pl?lne to come up here—because of the unworkability of the court
order.

As you indicated, I am here simply as a private citizen with some
experience in these matters. I represent East Baton Rouge Parish
School Board. I represented the Rapides Parish School Board. You
might recall some publicity, even up here, on the Buckeye Three
and the Forest Hill mothers—that is Rapides. And I have repre-
gented other school systems over the past 10 years throughout my

tate.

I am also general counsel for the Louisiana School Board Associ-
ation, and I am serving my third term as a member of the board of
directors of the National Council of School Attorneys.

I mention those only to say, not only have I engaged in the
courtroom litigation of these matters, but in the day-to-day at-
tempts of the superintendent, school board members, and their
staffs to successfully implement a court order which the people and
the patrons of their school system refuse to accept. I believe strong-
ly in public education.

Congressman Moore is my Congressman. I am from Baton Rouge
also, but I was born in Senator Johnston’s hometown of Shreveport
at the other end of the State.

I went to public schools all over our State—in the little town of
Winnsboro, Monroe, and Shreveport, Senator Johnston’s town, and
Baton Rouge—and finally obtained my law degree from LSU.
Three of my four children have graduated from desegregated high
schools in Raton Rouge. - : .

I believe in desegregation. I believe in public education. And I
perceive a very grave danger facing public education due to restric-
tions and requirements that court decisions have drawn out of the
short equal protection clause of the 14th amendment which simply
says that no State shall deny any person equal protection of the
law. That is simple.

But we moved from Brown, which I do not think anybody dis-
agrees with, that assigning students to schools simply because of
their race, or teachers also, is unconstitutional. I JY) not think
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anybody would disagree with what the Supreme Court said in
Brown—that we need to overcome what had been done in the past
and we need to do what is necessary to move black children in our
Nation into the mainstream of American life.

But we are not doing that anymore. We are doing just the
opposite because of court orders. We have moved from desegregat-
ing schools to racially balancing schools. That is what most of the
recent court orders since Swann v. Charlotte-Mecklenberg came out.
~That-decision is probably the most cited by different parties for
opposing views of any other decision of the Supreme Court. I cite it,
I quote from it, I use it. If they thought the district court had been
requiring a racial balance in each school as a matter of substantive
constitutional right, they would have reversed.

But today, using Swann as a background, the exports employed
by the Government or by the private plaintiffs to draw desegrega-
tion plans will state in the beginning of their plan that the purpose
of it is to achieve a racial balance in each school.

They call it eliminating the racial identifiable of the school, and
that means coming within a plus or minus 15 percent of the racial
balance in the system as a whole. That is the approach the Govern-
ment’s expert took in Rapides. That same expert took the same
approach in East Baton Rouge.

That is not school desegregation, that is racial balancing. You
can call it eliminating vestiges of a dual system. You can call it
eliminating racially identifiable schools. A rose by any other name
is still a rose, and it is killing public education.

Parents generally, whether they be black or whether they be
white, are used to socializing with functioning schools, churches, et
cetera, in a conmunity within the town that they live in. That is
the normal, natural, American way of life. It is true throughout
our Nation.

Yet, what the courts are doing here in order to attempt to solve
the social problem in this Nation of racial prejudice and racial
discrimination is_placing the burden on the school systems who
cannot do it because the school systems cannot control the people.

We cannot control the parents. We cannot make them stay in
public education as opposed to private, and we cannot make them
stay in this parish as opposed to that parish. And they are leaving
the school systems. And, as Congressman Moore mentioned and
Senator Johnston has mentioned, when they leave the school
system, the school system deteriorates.

Nobody knows from day to day what the next court decision from
on high is going to say. Nobody knows today that, if you get a court
order and that court order says that you now have a unitary
system, 6 months from now or 1 year from now a new decision will
come out and what you thought was unitary was not.

That is what happened to Baton Rouge, for example. In 1970,
Baton Rouge appointed a biracial committee to help it find a
desegregation plan. I think it was the first school systzm to appoint
voluntarily a biracial committee without a court order.

That biracial committee came up with a plan which it recom-
mended to the school board and which the school board adopted, as
I recall, without making a change. It was adopted by the district
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court, and no appeal was taken by either party. It put us in a pure
neighborhood school system.

Baton Rouge, like many other metropolitan areas, grew from an
older, smaller city located on the river. It can expand only north,
south, and east. It has expanded. It has grown over the years. We
find that our predominantly black schools are located on the west
side of the parish, down along the river in Old Baton Rouge.

The only predominantly one-race white schools we have got are
all the way across the parish. In the middle, from north to south,
the slclhools are integrated—desegregated—whichever way you want
to call it.

In 1970, the district court declared us to be unitary. When we
went to that neighborhood school plan, those schools became deseg-
regated. Some, which were white schools, have become desegregat-
ed, and they have now converted to black schools, with black
student bodies not faculty.

In 1974, the district court looked at our school system again
under a motion from private plaintiffs, and after examining it and
calling in outside experts to reexamine the system to see if we
were, in fact, unitary, it found that we were. Now, the fifth circuit
tells us we are not. ’

We now are trying to find out what we can do, hopefully to
change that court order—that is, busing children across the parish
from east to west and west to east, with clusters in that parish.

I have brought some maps. With your permission, I will attempt
to give you graphically some idea of what we are talking about and
the kind of things that Senator Johnston’s bill would limit, not
totally prohibit.

This is a map of East Baton Rouge Parish [indicating map]
showing the schools. We operate 113 schools. We have about 65,000
children and about 60 percent white, 40 percent black. )

These are our school districts [indicating]. You will note that the
map says ‘“‘colors not related.” That means, if you see two areas of
the same color, it does not mean anything, we have just got more
school districts than we have got colors.

Here is the school. The kids in this blue area go to this school
[indicating]. It is an odd shape because of capacity. You have to
adjust for capacity where your schools are. But these are some of
%qur old schools—small schools—down close to the Mississippi

iver.

That is the old part of Baton Rouge. It has expanded northeast
and southeast and east, all the way out to the other edge of the
map. .

Up here, you see this big district. That is undeveloped area. But
you have got kids living up there. It is a big expanse of territory.

Keep that map in mind a minute. Now, let us show you the other
map. This is the court’s order that we just got 2 weeks ago [indicat-
ing second map].

On this map, the colors are related. Every time you see the same
color, the children in those areas are going to the same schools.

For example, the orange up here—those two black dots and these
two black dots here—that is a cluster, a noncontiguous cluster. The
children in those four separate geographical areas colored orange
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are going to go to those four schools at the elementary level. That
is an elementary school mTaﬁ.

Do you see the yellow? The children living in those areas colored
yellow are going to go to those schools. Some of the schools are
closed. This order closes 15 of our schools. The only way to do that
is to bus them—to bus them in one grade level from here to here
[inc%icating] and the other grade level from here to here [indicat-
ing]. —

You might ask, what is that little yellow piece way out on the
end? Again, you have got to fit capacity. Some of those schools out
on the east were predominantly white schools:” That is where most
of our population growth is.

We have put in T buildings because of not having the money or
the space to build additional permanent buildings and to handle
the students that were there. We have put T buildings up—a
normal practice of any school system anywhere in the Naticn.

The court order says: ‘“Take away all those T buildings—every
one of them.” It limits classroom size to 27 pupils.

This school, La Belle Aire, paired to Greenbriar—I am looking at
the purple now—is clustered with Forest Heights and Glen Oak
Park. The court order says: “Take 200 kids out of La Belle Aire.”
That yellow—that is the 200 kids that we have got to remove from
the La Belle Aire school.

The question was asked: Why take them way out there and bus
them all the way over here? Well, if you do not, you bus twice. In
this little area [indicating], it is a commercial park, and there are
no children.

Here is the La Belle Aire school {indicating]. Do you see the
streets all around it? All of these children are within walking
distance of that elementary school. They have never been bused. So
the only place we have got to move the La Belle Aire children out
is out here [indicating], or else we bus these children over here and
then bus these children into here [indicating], which does not make
sense and doubles your busing. You can see the distances in some
of those clusters.

That gives you an idea of what the court orders are doing—the
kind of court orders we are now getting—and those are clustering
and pairing noncontiguous clustering, noncontiguous pairing.

~You can get a racial balance. It does not take ‘“an expert to draw
a desegregation plan on the basis on which they are drawing them
today. Any junior high school student halfway good in math can sit
down with a map, the location of the schools, and where the
students live, and their race, and he can draw you a desegregation
plan on paper in a matter of hours.

As Judge Dorkins in Shreveport used to say, “An expert is any-
body with a briefcase that comes from out of town, and that is
about what we face in these cases.”

On that map, if Senator Johnston’s bill was adopted, I see two
clusters composed of eight schools that would be prohibited by his
bill because those students would be transported more than 15
minutes and/or more than 5 miles past the school closest to them
in zone one—that-is at the to till in zone one.

There is another cluster—20, 30, or 40 schools in those clusters
would be prohibited if Senator Johnston’s bill were to pass. This
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problem is not just a problem in the South. Look at Philadelphia,
Chicago, New York, and Washington, D.C.

-.Look at Chicago, for example. I have talked with one of the
experts that they have employed to help them. Chicago has 450,000
students approximately. It operates 600-and-some-odd schools with
gogopulation of an 80-percent black and 20-percent white student

y.

Their experts tell them, going in: “The best you are going to
come out with is over 250 all-black schools.” Well, if 250 all-black
schools are OK simply because of a lack of enough white bodies,
then why are not other all-black or all-white schools also OK
educationally?

Look at the private school system in Chicago. Chicago’s public -
school system has approximately 450,000 students. The private
school system has 350,000 students.

I share the sentiments and the fears of Congressman Moore and
Senator Johnston that we are creating in this Nation a two-tiered
school system, one private for those well off enough to afford it and
a public for the poor, and an underfinanced public system.

I went through the public schools, as I indicated. I would not be
here today before you or as a lawyer if it were not for the public
school system because my parents back then could not have afford-
ed private schools. _

As I said in my statement, and as an anonymous writer onc
said, “Public education is like the dew from the heavens it falls on
;ic(}ﬁ and poor alike,” and we must protect it, and it is being hurt

adly.

This chart, which I am going to put into evidence, which I just
referred to—I had very hastily had our people in Baton Rouge take
Senator Johnston’s bill and apply his 15-minute, 5-mile limitation
to the court’s plan. I would like to file this in the record.!

It gives you the number of schools to which children are being
bused more than 15 minutes, more than 5 miles past the schools
that are closest to them.

By the way, this is only the elementary schools. The court de-
ferred the secondary problem, although at the secondary level the
-court says that when we implement it next year he is going to take
our—we have a K-5 elementary; 6, 7, and 8 middle school; and a 9
through 12 high school—a fairly normal configuration for a school
system.

His plan takes our 6, 7, and 8 middle schools or junior highs and
turns each one of them into a center—a 6th grade center, a Tth
grade center, and an 8th grade center—which means that a child
willdgo to five different schools between the 6th grade and the 12th
grade.

I know I have taken a good bit of time, and probably more than I
should. Let me mention briefly Rapides. There, the fifth circuit just
affirmed Judge Scott in a plan which is designed to racially bal-
ance. It creates some centers. It has got bus routes in it of 30 or 40
miles that the children are being bused. "

! The chart is kept on file with the committee.”
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They did ask him to look again at reopening of the Forest Hill
School. They have lost, out of some 25,000 students, about 2,000 in
the 1 year that that order has been in effect.

They have had to buy 23 additional buses in order to handle the
additional busing in their court order. Their buses now travel
about 2,700 miles per day more than they did before the order.

In other school systems in Louisiana—some are smaller, rural
systems—the busing problem is different in a small, rural system,
but the thing that concerns me is our metropolitan areas where
the problem is the most serious, and they are getting hurt the
worst.

When we tried our Baton Rouge case, the assistant superintend-
ent for the Houston Independent School District testified. He is in
charge of their magnet school program. He testified that the kind
of pairing plan that we are looking at in Baton Rouge caused them
to lose some 10,000 to 15,000 students, and the court ultimately had
to come back and unpair the pairs because they wound up busing
blﬁck1 kids from a previously all-black school to another all-black
school.

He considers pairing, clustering, and busing as obsolete tools of
desegregation and that magnet schools and voluntarily help from
the community itself by giving them programs that parents of both
races will be attracted to is the solution for the future.

As to the danger, I would leave you with just one thought. The
best summation of the problem that I know is from the language of
Judge Clark of the Fifth Circuit Court of Appeals in the Atlanta
case, Calhoun v. Cook in 1975, when he says—and I quote:

Since 1958, when this school desegregation suit was filed, the winds of legal effort
have driven wave after wave of judicial rhetoric against the patterns of the Atlanta
public school system. Today, hindsight highlights the resulting erosion, revealing
that every judicial design for achieving racial desegregation in this system has
failed. A totally segregated system which contained 115000 pupils in 1958 has
mutated to a substantially segregated system serving only 80,000 students today. A
system with a 70-percent white pupil majority when the litigation began has now

become a district in which more than 85 percent of the students are black. Qut of
148 schools in the city’'s system——

This was in 1975——

blAtllanta‘still operates 92 schools with student bodies which are over 90 percent
ack.

We support Senator Johnston’s bill. We respectfully suggest that
anything this Congress can do in your findings to tell the courts
that the remedies they are applying are not only not achieving
what they hope to achieve—they are blocks to them, they are
increasing racial prejudice where it probably did not even exist
before and creating it where it never existed before, and they are
ruining public education systems all over the Nation in doing it.

Thank you, Mr. Chairman. I appreciate the opportunity to speak.

[The prepared statement of Mr. Ward follows:]

PREPARED STATEMENT OF JOHN F. WaRrpD, Jr.

Chairman East and Members of the Committee: My purpose in testifyin%ebefore
your Committee today, at the invitation of my Senator, the Honorable J. Bennett
Johnston of Louisiana, in support of Senate Bill 528 is to make this committee
aware of a very real danger to public education in our nation due to recent decisions
of our Federal Courts. -
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My perception of this ever increasing danger to public education is based upon my
experience as an attorney who has represented many local school systems in Louisi-
ana in desegregation litigation over the past ten to fifteen ai,se:m' I have not onl
represented school systems in court room litigation, I have been involved wit
Louisiana school systems in the day-by-day effort to successfully implement court
gsdeted desegregation plans which the people in those communities have not accept-

1 am General Counsel for the East Baton Rouge Parish School Board which
recently received a new busing Court order. I am also General Counsel for the
Louisiana School Boards Association and through that organization I have assisted
. numerous other school systems with desegregation problems. During the past ten
years, I have also served as special counsel with regard to desegregation problems
and litigation in many other school systems in my state, including Rapides Parish
which was recently placed under a busing court order. .

These Louisiana school systems range in size, with respect to population, from
small rural parishes such as DeSoto, Red River, East Feliciana and Pointe Coupee to
the larger metropolitan type school systems such as Lafayette, Monroe and East
Baton Rouge. In comparison, Rapides Parish is more of a combination of a rural
farming area and a metropolitan area. The city of Alexandria, Louisiana, is & part
of the parish and a part of its school system.

In addition to assisting ?rofessional educators, suEerintendents of schools, etc. and
elected citizen members of school boards, both black and white, in their attempts to
solve the very difficult problem of eliminating racial prejudice and racial discrimi-
nation in our Nation, I have also consulted with attorneys, school superintendents
and school board members from other states and school systems, including Houston,
Texas; New Orleans, Louisiana; Montgomery, Alabama; Memphis, Tennessee; and
St. Louis, Missouri.

I'am presently servin¥ m,\"l third term as a member of the Board of Directors of
the National Council of School Attorneys, which is an affiliate of the National
School Boards Association. In that capacity, I have also discussed biusing problems
with attorneys from school systems across the nation including states such as
Michigan, California, Illinois and several others.

It is with that background of knowledge and experience that I appear before you
today in support of Senate Bill 528 by Senators Johnston, Laxalt and others. I
support the concept and purpose of Senate Bill 528, because of the danger I perceive
to public education in our Nation due to unnecessary Federal Court requirements
on public school systems which this Bill would attempt to limit and because of my
strong personal belief in public education. I have an absolute conviction that a first-
rate, top-flight, public education system is essential to the welfare and survival of
this nation and that such a system can best be provided by the states and local
governments.

An anonymous writer once said, “public education is like the dew from the
heavens, it falls on rich and poor alike.” That is why public education must survive,
must be nurtured, must be protected, and must be improved. This Bill 1 believe, will
assist in doing that.

I come before you today as a citizen of one of our fifty (50) states who has
managed as an attorney to provide reasonably well for his family, and who has seen
three of his four children graduate from desegregated public schools in Baton
Rouge, Louisiana. I can say to you, members of the committee, that had there not
been a public education system in my state when 1 was going to school, I would
probably not be here before you today. I would probably not even be a lawyer. I
attended public schools virtually all over my state in the small towns of Winnsboro,
La.; West Monroe, La.; and the city of Shreveport, La.; and Baton Rouge, La.; West
Monroe, La; and the city of Shreveport, La.; and Baton Rouge, La.; before attending
Louisiana State University and obtaining my Law degree.

I know these little personal facts may appear totally unimportant with regard to
this Bill and I recite them for only two purposes. One, to emphasize that the public
education systems in America over the past years have provided all of our children
with excellent educations. And secondly, and more importantl¥, that I would not be
here today were it not for that public school system. When I was coming up, my
parents could not have afforded to send me to private schools. They would have
tried. They would have scrimped and scraped and done without almost everythin
to see that their children were educated. I doubt though, that back then, they coul
have done it. And they were better off financially than others.

Public education is like the dew from the heavens, it falls on rich and poor alike.

I am here today simply because the federal judiciary has tried to solve the
national social problem of racial prejudice and racial discrimination by placing the
burden of solving that problem on public education and public school systems

82-289 O0—82——4
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through judicial legislation. No one today, or at least very few, would disagree with
the Supreme Court’s decision in Brown v. Board of Education of Topeka, Kansas,
347 U.S. 483 which held that th. assignment of children and teachers to schools
simply because of their race violated the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution. No one today can disagree with the
admonition of that decision that we must do what is necessary to bring black
children “into the mainstream of American life.” But—and although the states and
local communities throughout our Nation, may have been slow to “grasp the this-
tle” and find reasonable wafys to accomplish that simple purpose—there is no excuse
for the tearing asunder of local communities and local school systems with the
chaotic busing requirements placed on public education by the federal judiciary
which commenced in the early 1970’s.

The most often cited decision in this regzrd is the Supreme Court’s decision in
Swann v. Charlotte-Mecklenberg Board o ucation, 402 U.S. 1 (1971), rendered in
April 1971. This decision seems to hold that racial balancing of the student body in
every school is not only not required, but actually prohibited, by the Constitution as
the court said: . . . If we were to read the holding of the District Court to require,
as a matter of substantive constitutional right, any particular degree of racial
balance or mixing that approach would be disapproved and we would be obliged to
reverse. The constitutional command to desegregate schools does not mean thut
every school in every community must always reflect the racial composition of the
school system as a whole.” )

However, other language in that same decision has resulted in private plaintiffs,
the Justice Department, and some Courts of Appeal requiring virtually and exactly
that. For example, the Court also states in that same decision: “We see therefore
that the use made of mathematical ratios was no more than a starting point in the
process of shaping a remedy, rather than an inflexible requirement . . . Awareness
of the racial composition of the whole school system is likely to be a useful starting

int in shaping a remedy to correct past constitutional violations. In sum, the very
imited use made of mathematical ratios was within the equitable remedial discre-
tion of the District Court.”

The Court then also discussed the existence of, and need to eliminate, so-called
“one-race schools’ or “racially identifiable schools”.

Although the Supreme Court in Swann specifically recognized “. . . the familiar
phenomenon that in metropolitan areas minority groups are often found concentrat-
ed in one part of the city . . . and that . . . in some circumstances certain schools
may remain all or largely of one race until new schools can be provided or neighbor-
hood patterns changed . . .”, the Court also indicated that such schools should be
regarded with suspicion and again, this language, has been interpreted and expand-
ed by private plaintiffs, the Justice Department, and lower federal courts so as to
require the virtual elimination of racially identifiablé schools and the requiring of
racial balances in virtually all schools. It has not reached the point in the last few
years, that so-called “experts”’ in drawing school desegregation plans for the govern-
ment and private plaintiffs admit, at the outset, thut their purpose is either to
achieve a racial balance in each school, or to at leasi hring the racial balance of
each student body within a plus or minus 15 percent of the racial balance in the
school sytem’ as a whole. This is the case with the Federal Government'’s experts in
.both Rapides Parish and East Baton Rouge.

This kind of thinking and court orders have already had disastrous results in
cities such as Houston, Texas and Dallas, Texas; Atlanta, Georgia; New Orleans,
Louisiana; Dayton, Ohio; Columbus, Ohio; Los Angeles, California; Cleveland, Ohio;
and many others. Alexandria, Louisiana has presently lost 2,000 children out of
approximately 24,000 total students in less than one year of operation under such a
court order. Baton Rougi, Louisiana is presently faced with having to implement
such a court order next September.

As these are two of the most recent such court orders, I have brought with me
today some statistics and maﬁs with regard to these two school systems for submis-
sion with my statement which I will now use and attempt to briefly show you some
of the problems which hopefully this bill can eliminate.

In explaining these maps and statistics, I might acquaint you briefly with some of
the terms which I will be using and which are consistently used by the lawyers, the
courts and the so-called desegregation experts. They use such terms as ‘removing
the vestiges of the dual system, rezoning, creating corridors, creating islands, pair-
mf, clustering, and non-contiguous pairing and clustering.” Very seldom do they
talk about “let’s bus these children from here over there”. No matter which terms
they use, they are basically referring to taking children, both black and white, away
froin their normal neighborhood and normal neighborhood school and busing those
children varying distances to some other school in the school system, and usually
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over the objections of the parents of those students, and even thozigh some of those
children were within walking distance of their original school.

CONCLUSION

Although we noted heretofore that the Supreme Court as a whole has recognized
the phenomenon of ethnic residental preference and residential racial isolation as
being a problem, particulary in the metropolitian areas of our nation, the Court as a
whole has apparently ignored the difficulties and vertual impoesibilities which the
residential racial isolation causes school systems in desegregating schoels. So far,
only three Justices, Justice Powell, Justice Rehnquist, and Justice Stewart have
indicated grave concern with this problem and have recognized that school systems
should not be held responsible for that residential racial isolation.

For example; we find the following comments by Justice Powell in his concurring
opinion in Austin Independent School District v. United States, 429 U.S. 990, 50 L.

. 2d 603, 97 S. Ct. 517 (1977) where we find him noting that,

* .. The principle cause of racial and ethnic imbalance in urban public
schools and across the country—north and south—is the imbalance in residen-
tial patterns . . .”

and that
%, .. Such residential patterns are typically beyond the control of school
authorities. For example, discrimination in housing—whether public or pri-
vate—cannot be attributed to school authorities. . .”
and further that,

“. . . Economic pressures and voluntary preferences are the primary determi-
nants or residential patterns . . .”

In conclusion, I can think of no better concise summation of the problem than the
language of Judge Clark of the Fifth Circuit Court of Appeals in the 1975 decsion of
that court in the Atlanta case, Calhoun v. Cook, 522 F. 2d 717, rehearing and
rehearing en banc denied, 525 F. 2d. 1203, where he said, with respect to the
desegregation process in Atlanta,

“Since 1958 when this school desegregation suit was filed, the winds of legal
effort have driven wave after wave of judicial rhetoric against the patrons of
the Atlanta public school system. Today hindsight highlights of the resulting
erosion, revealing that every judicial design for achieving racial desegregation
in this system has failed. A totally segregated system which contained 115,000
pupils in 1958 has mutated to a substantially segregated system serving only
80,000 students today. A system with a 70 percent white pupil majority when
the litigation began has now become a district in which more than 85 percent of
the students are black. ~

“QOut of 148 schools in the city system, Atlanta still operates 92 schools with
student bodies which are over 90 percent black.”

Every metropolitan area of our nation is faced with this type of result to their
school systems under such court ordered busing plans. I am hopeful that this
Congress, the elected representative of the people, will pass Senate Bill 528 and give
thg gggrts some guidance as to the error of the remedies which the Courts have
ordered.

Senator East. Thank you, Mr. Ward.
Mr. Shattuck?

STATEMENT OF JOHN SHATTUCK, ATTORNEY, LEGISLATIVE .
DIRECTOR, AMERICAN CIVIL LIBERTIES UNION

Mr. SHATTUCK. Thank you, Mr. Chairman. I am grateful for this
opportunity to appear before the subcommittee to address an issue
. of substantial importance to two organizations which I represent.

I am the national legislative director of the American Civil Lib-
erties Union, as you noted. I am also a member of the executive
committee of the Leadership Conference on Civil Rights, which is a
national coalition of some 150 religious, civil rights, civic, and other
organizations committed to promoting equality of opportunity in
matters of education, housing, employment, and other fundamental
aspects of life.
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Appearing with me this morning, as you also noted, is William
Taylor, another member of the Leadership Conference executive
committee and a national expert on school desegregation issues.

I will speak briefly on the court gurisdiction aspects of the legis-
lation before the subcommittee, and Mr. Taylor will then speak, to
the school desegregation issue, which is very closely related.

Both the American Civil Liberties Union and the Leadership
Conference on Civil Rights oppose any legislation that would de-
prive the Federal courts of jurisdiction to issue remedies in cases
involving constitutional claims to the extent that the Supreme
Court has already held that such remedies are constitutionally
required. ) '

In our view, any legislation of this kind, but particularly the
legislation before the subcommittee, would be unconstitutional be-
cause it would enlist the Federal courts and even the Supreme
Court as an active instrument in the violation of constitutional
rights, notably in the violation of the right to be free from racial
discrimination.

The two bills pending before the subcommittee, S. 528 introduced
by Senator Johnston, and S. 1147 introduced by Senator Gorton,
both suffer from this fatal defect.

S. 528 would prohibit any court of the United States from issuing
any writ ordering directly or indirectly any student to be assigned
or transferred to a public school other than that which is nearest
to the student’s residence unless certain very sharply delineated
criteria are met.

Senator Gorton’s bill would extend this jurisdictional bar to
State as well as Federal courts and would contain no exceptions at

" all.

In our view, the plain effect of both of these bills would be to
prohibit or drastically restrict judicial factfinding and remedial
power in cases involving claims of racial discrimination in public
school systems.

The subcommittee has heard a good deal this morning about the
question of busing—busing, more generically defined by the courts.
Pupil assignment and transportation are remedies that the Federal
courts order, and have ordered, and are continuing to order to
co}x;recl:t clear, unconstitutional racial discrimination in the public
schools.

Both of the bills are directed at these remedies, and they differ
from other bills concerning Federal court jurisdiction that are
pending before the subcommittee in that they purport to limit only-
the relief that Federal courts can give for certain constitutional
violations and not the court’s ability to decide whether there was a
violation in the first instance.

We do not believe that that distinction is significant because the
Supreme Court has ruled that pupil assignment and transportation
are sometimes the only remedies that will correct certain “viola-
tions of the 14th amendment.

For this reason, the frustration or denial of court-ordered reme-
dies for school segregation cannot be distinguished from the frus-
tration or denial of basic rights under the 14th amendment.

The fact is, as you know, Mr. Chairman, in a 1971 decision the
Supreme Court struck down a State statute imposing an absolute
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prohibition on the assignment or transportation of any student on
grounds of race to bring about racial balance, a statute very simi-
lar to both bills before the subcommittee.

The Court said that this ban “would inescapably operate to ob-
struct the remedies granted in earlier cases involving the public
schools of Charlotte-Mecklenburg,” and noted that because ‘bus
transportation has long been an integral part of all public educa-
tional systems, it is unlikely that a truly effective remedy could be
devised without continued reliance on it.”

Mr. Chairman, if a State antibusing statute violates the 14th
amendment, as the Supreme Court says, when it operates to hinder
vindication of Federal constitutional guarantees, it is difficult to
conclude that a congressional statute achieving the same result
possibly could be found constitutional.

The net effects of the two bills before you would be to ban any-
Federal court, including the Supreme Court, and any State court,
in the case of Senator Gorton’s bill, from issuing any remedy which
the Supreme Court has held constitutionally required when no
other remedy is adequate to correct the constitutional violation
which the Court has found after there has been a full and substan-
tial litigation of that issue before the Court.

If adopted, this approach to court jurisdiction in this area and
many others would begin to undermine our entire system of judi-
cial protection of constitutional rights.

We agree on this essential point, which we think is the core of
the court jurisdiction issue, with the testimony that you heard
yesterday, before the Constitution Subcommittee, from Prof. Wil-
liam Van Alstyne of Duke University Law School.

He said: .

Congress does, of course, have great latitude and respect for the furnishing of
legal remedies, but in no case may it so reduce remedies to such an extent that, in
the Court’s own view, its inability to furnish such remedies is essentially not
different than to make the prevailing party the losing party instead. In brief,
minimal remedies imperative to the very substance of a constitutional right may
ggt k:et ftqux)lidden under the claim of the exceptions or regulations clause of the

nstitution.

Our position on the general question of congressional power to
regulate Federal court jurisdiction is set forth extensively in testi-
mony delivered on behalf of the American Civil Liberties Union by.
Prof. Telford Taylor before the Constitution Subcommittee on May
20. T would ask, with your permission, Mr. Chairman, that that be
included within the record of these proceedings. i

Senator EasT. Without objection, it will be included in the record
at this point. .

[The prepared statement and letters of Professor Taylor, submit-
ted by Mr. Shattuck, follow:]
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STATEMENT OF TELFORD TAYLOR
ON BEHALF OF THE AMERICAN CIVIL LIBERTIE§ UNION
before the

SUBCOMMITTEE ON THE CONSTITUTION
JUDICIARY COMMITTEE

FE

My name is Telford Taylor. I am a lawyer, admitted
to practice in the District of Columbia, New York State, and various
federal courts including the Supreme Court of the United States. I
have been at the bar for 47 years, first as a federal government
attorney (1933-42), and since 1952-as a p;ivate practioner. In
recent years I have been‘principally occupied with law school
instruction, and have counducted classes and semina;s at the
Yale, Columbia, Harvard, University of Colorado, and Benjamin
Cardozo Law Schools. I am presently Nash Professor Emeritus at the
Columbia Law School and Kaiser Professor of Constitutional Law
at the Cardozo Law School.

Throughnut these years I héve been primarily conce;ned with
federal, including federal constitutional, law, and I have conducted
classes in constitutional law at all of the above-named institutions,
and in every year since 1963. B

I am appearing here on behalf of the American Civil
Liberties Union, in order to discuss the extent of congressional
power over federal court jurisdiction. I am aware that there are a
number of pending kills which withdraw court jurisdiction in a
veriety of ways. But I believe it woﬁld be most helpful if I focus
my testimony on one of the most narrowly drawn’bills, since what I
have to say about\it will apply a fortiori to bills which will
withdraw even more jurisdiction. So I will direct my remarks to
S. 158, introduced by Senator Helms, which undertakes to withdraw
from the lower federal courts jurisdiction to issue injunctions
and declaratory judgments in cases involving state laws which

prohibit or limit the performance of abortions. I share with the
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ACLU the view that this provision, if enacted into law, would be
unconstitutional. But I am not a member of or bound by the
views of the ACLU, and the particular contenis of this statement

do not necessarily reflect their opinions.

1. Congress and the Inferior Federal Courts

My opposition to the jurisdictional provisions of S.158 is not
based upon a narrow view of Congressional power in this field. The Supreme
Court has explicitly recognized that Congress has 'plenary control over the

jurisdiction of the federal courts." Bro. of R. Trainmen v. Toledo, P. & W.

R. Co., 321 U.S. 50, 63-64 (1944). This is in accord with the history and
language of Article III of the Constitution, Section 1 of which vests the
judicial power in the Supreme Court '"and in such inferior Courts as the Congress
may from time to time ordain and establish." It is generally understood that
this wording embodied a compromise between those among the framers who
favored and those who opposed establishment of a federal court system. Thus
the decision between the two altermatives was not mandated by the Constitution
itself, and it was left up to Congress to handle by statute.

It thus appears that it would have been entirely constitutional
for Congress to establish no "inferior" federal courts at all. And although
the First Congress did in fact establish the district and circuit courts, the
First Judiciary Act gave them a range of jurisdiction which, by today's standards,
was very narrow.

Accordingly, if we were to look to the intentions of the framers,
Congress could constitutionally conclude and legislate extensive curtailwment,
or even abolition, of inferior federal court jurisdiction. Of course, from
a practical standpoint, a decision not to make inferfor federal courts in 1791
would have been quite different from a decisién to abolish them in 1981, after
we have had federal courts for nearly two centuries, and after more than a

century during which they have become a major part of the nation's judicial

machinery. These practical considerations have led one commentator to
conclude that: "Abolition of the lower federadl courts is no longer consti-

tutionally permissible . . . . the jurisdiction of these courts is not a matter
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solely within the discreticn of Congress." Eisenberg, Congressional Authorfty

to Restrict Lower Federal Court Jurisdiction, 83 Yale L.J. 498 (1974).

~ While I thiak all would agree that today the abolition of the lower
federal courts, or deep inroads into their jurisdiction, would be extremely
unwise, and indeed destructively revolutionary, of course 5.158 {is,
quantitatively, a very limited withdrawal. My opposition to it, and my con-
clusion that it is unconstitutional, does not rest upon the proposition that
there are quantitative constitutional limits on Congressional power over
inferior federal court jurisdiction. That power is, as stated by the Supreme

Court, "plenary," like, for example, Congressional power to regulate interstate

commnerce.

2. Constitutional Limitations on Congressional Power

But to say that Congressional power over lower federal court
jurisdiction is "plenary' does not mean that it is immune from the general
limitations on Congressional power found elsewhere in the Constitution,
including the several amendments. Congress specifies the jurisdiction by
enacting statutes, and those statutes are no ﬁore immune from constitutional
scrutiny than any others. -

The Congressional power over interstate commerce is so ample that,

despite the enormous proliferation of federal legislation, not since 1936 has

a federal regulation of commerce been held unconstitutional. Yet nothing is
better settled than that this power is subject to constitutional limitations
such as the First Amendment and the due process clause of the Fifth Amendment.
Were Congress to enact statutes forbidding interstate carriers to transport
literature reflecting a particular political persugston. or goods owned by
members of a particular race or adherents of a religion, these statutes wou;d
unceniably be regulations of interstate commerce, but they would be constitu-
tionally invalid under the First or Fifth Amendments.

The same principle applies to the exercise of Congressional power
under Article III. A statute withdrawing from the federal courts jurisdiction
to issue injunctions at the suit of individuals identified with particular

political, racial, or religious groups would be manifestly unconstitutional
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under those same amendments.
These conclusions, 1 believe, follow inevitably from the language

and structure of the Constitution. See Louisville Joint Stock Land Bank v.

Radford, 295 U.S. 555, 589 (1935): ''The bankruptcy power, like the other
great substantive powers, is subject to the Fifth Am;ndmenc.“ That there are
few precedents in the jurisdictional field is, therefore, hardly surprising.
But sufficient precedent is not lacking, for the foregoing conclusions are
amply and explicitly supported by the decision and opinion in United States
v. Klein, 13 Wall. 128 (1872). 1In éhat case, the Court of Claims had been
“given jurisdiction to determine, subject to Supreme Court review, claims to
recover property taken by military action during the War Between the States.

Some such claimants had been adherents of the Confederacy, but had subse-

quently taken amnesty oaths pursuant to President Lincoln's pardon proclamation.

With the purpose of barring such claimants from recovery, Congress in 1870
passed a statute whiéh provided that, if in any such case the claimant
relied upon a presidential pardon as proof of eligibility, the Court of
Claims or the Supreme Coutt-(as the case might be) should have no further
jurisdiction, and should dismiss the claim for want of jurisdiction.

In the Klein case, involving such a claim, the Supreme Court held
the 1870 statute unconstitutional, saying that it was not "an exercise of the
acknowledééd power of Congress' over the Supreme Court's appellate jurisdiction.
Two reasons were given of which one, directly relevant here, was that the
statute impaired the effect of a pardon, and thus infringed the President's
constitutional power under Article II, Section 2 to ''grant Reprieves and
Pardons for Offenses against the United States." The fact that the 1870
statute was phrased in juriédictional terms made no difference, since its
effect was beyond the power of Congress and violated Section 2 of Article II.

Accordingly, the requirement that statutes enacted by Congress under
its Article IITI powers conform tb general constitutional limitations is
clearly established, both under the language and structure of the Constitution,
and as a matter of decisignal precedent. The immediate question is_whether
Section 2 of $.158 can survive constitutional scrutiny under those principles.

For the reasons given hereinafter, I believe that question must be answered

in thg negative.
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37—ThR% Purpose of Section 2 of S.158 is constitutionally Impermissible

Section 2 of S.158, like the statute of 1840 involved in the
Klein case, is a limitation on federal court jurisdiction. But just as the
purpose aﬁé effect of the 1870 statute was substantive -- i.e., to nullify
the effect of a presidential pardon on war property claims -- so the purpose
and effect of Section 2 of S.158 is substantive -- i.e., to make it more

difficult than theretofore for individuals to secure their constitutional

rights recognized in Roe v. Wade. 1In neither case is the purpose constitu-

—
~

tionally permissible.

Now, of course, I am aware of the many cases in which the Supreme
Court has declared and applied the rule that the constitutionality of a
statute must be determined on its face, and without iaquiry into motives or

purposes that underlie the enactment. See, e.g., McCray v. United States,

195 U.S. 27, 56 (1904); Arizona v. California, 283 U.S. 423, 455 (1931);

United States v. Darby, 312 U.S. 100, 113-14 (1941); Fleommip; v. Nestor,

. —_

363 U.S. 603, 617 (1960); United States v. O'Brien, 391 U.S. 362, 382-86

(1968). For example, a law prohibiting anyome other than a lawyer from
engaging in debt-adjusting will be upheld if a rational and legitimate purpose
can be conceived, without going behind the face of the statute to determine

whether or not the actual legislative motive was to confer financial benefits

on 1aw§ers -- a motive by which legislators, many of whom are lawyers, might

be governed. -Ferguson v. Skrupa, 372 U.S. 726 (1963).

-~ -——But ‘there are well-recognized exceptions to that principle.

United States v. O'Brien, supra at 383 note 30; Ely, Legislative and

Administrative Motivation in Constitutional Law, 79 Yale L.J. 1205 (1970).

Perhaps the most important one involves the equal protection clause of the
Fourteenth Amendment. For many years the Supreme Court has declared the rule
tha} the uﬁequal impact of a statute is not enough to establish a violation
of the equal protection clause; there must be a governmental purpose to

discriminate. Snowden v. Hughes, 321 U.S. 1 (1944); Keyes v. School District,

413 U.S. 189 (1973); Washington v. Davis, 426 U.S. 229 (1976); Arlington

. Heights v. Metropolitan Housing Corp., 429 U.S. 252 (1977); Mobile v. Bolden,

446 U.S. 55 (1980). And it is equally well settled that, in equal protection
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cases, the courts are not limited to an examination of the statute on its face.

Loving v. Virginia, 388 U.S. 1 (1967); Green v. County School Board, 398 U.S.

430 (1968) ; Columbus Board of Education v. Penick, 443 U.S. 229 (1979). Indeed,

the inequality of impact may be so great that a purpose to discriminate may

be inferred from that circumstance alone. Yick Wo v. Hopkins, 118 U.S. 356

(1886); Washington v. Davis, supra at 253-54 (Justice Stevens, concurring).

Finally, and perhaps most important for present purposes, the
Court has held that a statute which does not on its face articulate an unlawiful
purpose, may, because of its language and the context in which it is enacted,

disclose on its face an unlawful purpose and an inevitable unlawful effect.

Grosjean v. Amerjican Press Co., 297 U.S. 233 (1936); Gomillionv. Lightfoot,

364 U.S. 339 (1960).

The Gomillion case involved an Alabama statute enacted in 1957 which
changed the boundaries of the City of Tuskegee from a square to what the Supreme
Court described as "a strangely irregular twenty-eight-sided figure'" (364 U,S.
at 341). The complainants, black citizens resident within the square boundaries,

sought in the federal courts a declaratory judgment that the statute was

unconstitutional, alleging that {ts "essential inevitable effect" would he
“to remove from the city all save only four or five of its 400 Negro voters
while not removing a single white voter or resident." ; -

The lower federal courts dismissed the action on the ground that
chgy had no power to review the Alabama legislature's action. The Supreme
Court unanimously reversed the judgment below, holding that, upon the facts
alleged, the statute violated the Fifteenth Amendment, since upon those facts

. « + the conclusion would be irresistible, tantamount for all practical
purposes to a mathematical demonstration, that the legislation is solely'
concerned with segragating white and colored voters by fencing Negro citizens
out of town so as to deprive them of their pre-existing municipal vote."

I believe that the relevancé of the Gomillioncase to the issue
at hand here is obvious. The power of the Alabama legislature over municipal
districting was recognized by the Supreme Court as having 'breadth and J
importance' (364 U.S. at 342), just as Congressional power under Section 1

of Article III should be so recognized. The Alabama statute did not explicitly

disfavor black residents of Tuskegee, but the boundaries drawn made clear its
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uncongtitutional purpose and effect. Section 2 of S.158 does not explicitly
avow an unconstitutional purpose, but such a puryose is nonetheless manifest,
from both its text and its context.

To be sure, the constitutional rights involved are not the same.
The Gomillion case involved the voting rights protected by the Fifteenth Amendment
or, as Justice Whittaker thought (356 U.S. at 349), the equal protection clause
of the Fourteenth Amendment. That clause is not irrelevant to the scrutiny

of S.158, but the constitutional rights recognized in Roe v. Wade are, under

the Court's opinion, based on the concept of personal liberty embodied in the
due process clause. These rights the Court declared to be '"fundamental," and
"broad enough to encompass a woman's decision whether or not to terminate her
pregnancy' (410 U.S. at 153). Certainly they are constitutlona}}y entitled

to as much protection as those involved in the Gomillion and Grosjean cases.

Plainly S$.158, including Section 2, is intended to prevent if
possible, and at least to obstruct, fulfillment of the rights recognized in
Roe v. Wade. 1Indeed, the sponsors of this and similar bills have been
commendably frank in acknowledging that purpose, and have no effort to mask
it. I am taking the liberty of attaching to my statement the letter to me
from the ranking minority member of this Subcommittee, requesting my views
on the constitutionality of Section 1 of $.158, together with my reply. The
Senator's letter states that the purpose of $.158 '"is to overturn the effect ..

of the Supreme Court decision in Roe v. Wade."

That, of course, is not a
jurisdictional but a substantive purpose, and indicates that Section 2 {s not,
despite its form, intended as a jurisdictional enactment.

But it is quite unnecessary to rely on such statements by the bill's
sponsors, and my conclusion that Section 2 is unconstitutional is based
squarely on the text of the bill itself. For {E\is impossible to conceive
of any jurisdictional considerations to which the bill 1s relevant. There
are, to be sure, a number of litigations involving the performance of abortiongﬁ
pending in the federal courts, but they constitute but an infinitesmal part

of the total volume of federal court litigation. Thus the bill cannot

reasonably be regarded as intended to reduce the burdens on the federal courts.

Cases involving the federal constitutionality of state laws are,



53

to be sure, very numerous in both state and federal courts. A view could be
advanced that since state la%ws are involved, their validity should be first
passed upon in the state courts, Of course, that would throw on the Supreme
Court the entire burden of ensuring uniformity among the states of the standards
of constitutional validity, and I do not think such a course would commend
itself as a matter of policy. But recognizing that such a decision is uithin
the ambit of Congressional power, $.158 accomplishes this only with respect
to injunction and declaratory judgment actions involving the particular rights
recognized in ggg v. Wade. It cannot reasonably be contended that so singular
a change 1is feasonably related to a general jurisdictional purpose. Nor do
abortion litigations present any features that explain singling them out from
other rights similarly derived from the Fifth or Fourteenth Amendments, for
exclusion from the federal courts.

The conclusion is inescapable, on the face of the bill, that its
only purpose and its inevitable effect are to obstruct the judicial protection -
of the constitutional rights recognized in Roe v. Wade. Such purpose and
effect, in the absence of a compelling state interest, are unconstitutional:
"It is well settled that, quite apart from the guarantee of equal protection, 1f
a law 'impinges upon a fundamental right secured by the Constitution [it] is
presumptively unconstitutional.'" Harris v. McRae, 480 U.S.-- , 65 L.Ed. 2d

784, 801 (1980); Mobile v. Bolden, 446 U.S. 55, 76 (1980); San Antonio

School District v. Rodriguez, 411 U.S. 1, 17, 31 (1973); Shapiro v. Thompson

394 U.s. 618, 634 (1969).

I should add, though it may be unnecesﬁary, that Section 2 of
5.158 also violates the principle of equal protection of the laws, which has
been held to be embodied in the due process clause of the Fifth Amendment,
and is therefore binding on the federal government as well as the states.
Bolling v. Sharpe, 347 U.S. 492 (1954). 55: the jurisdictional withdrawal
in Section 2 singles out pregnant women, whose rights are protected by Roe v.
Wade, a;‘; group subjected to a denial of access to the federal courts. There
18 no conceivable state interest which warrants subjecting them to this

deprivation of access to the federal courts equal to that enjoyed by those

seeking to protect comparable constitutional rights.
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4. There is no valid precedent for the jurisdictional

withdrawal attempted in Section 2 of S$.158

There remains to be considered the question whether there are
precedents, legislative or judicial, which might be effectively invoked to
justify.the jurisdictional withdrawal attempted by Section 2 of S.158. Its
acknowledged purpose 18 not novel. The Supreme Court must,- in the nature of
things, deal with issues which arouse strong political, social, and religious
feelings. Some of its decisions are bound to antagonize individuals and even
large groups of people who believe with deep sincerity that what the Court
has done is very wrong, but whe also realize that the prospect of undoing its
work by the method prescribed in the Constitution -- i.e., by amendment
pursuant to Article V -- is remote. The device of accomplishing a nullification,
complete or partial, of a Court decision by withdrawing from the courts -
jurisdiction to enforce it, has been used in many bills introduced in Congress
on many previous occasions.

Constitutional scholars tell us that between 1953 and 1968 over
sixty bills were introduced in Congress to eliminate the jurisdiction of the
federal courts over a variety of particular subjects. Hart andywechsler, -

The Federal Courts and the Federal System (2nd edit. 1973) 360. That is not

surprising, since those years witnessed a number of Supreme Court decisions
which were sharply denounced, both within and without Congress. What {is
perhaps surprising, in view of the heat generated, is that not one of those
bills was enacted into law. Congress as a whole has exhibited a most commendable
restraint in this regard, realizing no doubt that this is a dangerous game
which can be played at both ends of the spectrum, and that if such devices -
begin to take hold as statutes, the ultimate result will not be to ensure the
dominance of a particular point of view, but to alter radically the long-
established relation and balance among the legislative, executive, and judicial
departments.

In consequence of this enduring Congressional restraint, the
statutory and judicial examples which are somewhat comparable to $.158 are
very few, and there are only three which I think warrant comment.

The Norris-LaGuardia Act (1932). I deal with this statute (now
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29 U.S.C. Secs. 101-115) first, not only because it is the earliest chr&nologtcally,
but also because some of the language of Section 2 of S.158 appears to be
derived from {it.
The Norris-LaGuardia Act arose out of the belief, shared by
leaders of both the Republican and Democratic parties, that there had been
abuses in the issuance of injunctions in labor disputes. S. Rep. No. 163,
H.R. Rep. No. 669, 72d Cong., lst Sess.; Frankfurter and Gfeene. The Labor

Injunction (1930) passim. Section 1 of the Act provides:

- No court of the United States . . . shall have

jurisdiction to issue any restraining order or

temporary or permanent injunction in a case involving

or growing out of a labor dispute, except in strict

conformity with the provisions of this chapter; nor

shall any such restraining order or temporary injunction

-be issued contrary to the public policy declared in this

chapter.

It will be noted that, unlike Section 2 of S.158, the Norris-
LaGuardia Act does not wholly withdraw the jurisdiction to issue the specified
injunctions. Section 2 declares a public policy of freedom for workers to
associate and organize for collective bargaining and other labor ends; Sections
4 and 5 specify certain conduct which is excluded from injunctive jurisdiction;
Sections 7 and 9 specify certain findings which the courts must make and
procedures they must follow before issuing injunctions.

None of these provisions involved infringement of constitutional
rights, and Congress' power to regulate and liwmit the remedies (including
injunctions) available to litigants in the lower federal courts (in the
absence of guch iInfringements) had never been seriously questioned. When a
case arose wherein a lower federal court had issued an injunction on the
basis that the case did not involve a '"labor dispute' as defined in the Act,
the Supreme Court, in reversing that decision, gave general approval to the
Act's jurisdictional limitations: "There can be no question of the power of

Congress thus to define and limit the jurisdiction of the inferior courts of

the United States." Lauf v. E.G. Shinner & Co., 303 U.S. 323, 330 (1938).

But the Lauf case did not concern other provisions of the Norris-

-

LaGuardia Act which (Section 3) declare 'yellow dog contracts" ({.e. employment

agreements conditioned on the employee's undertaking not to join a union) to

be “contrary to the public policy of the United States" and "not . . .
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enforceable in any court of the United States," and (Saction 4(b)) withdraw
from the federal courts jurisdiction to enforce such contracts. Many years
earliec the Supreme Court had invalidated, as violations of due process, both

federal and state statutes outlawing "yellow dog" contracts. Adair v. United

States, 208 U.S. 161 (1908); Coppage v. Kansas, 236 U.S. 1 (1915). Thereafter

the Supreme Court also held state legislation, limiting employers' rights to
state court injunctions against striking employees, to be invalid under the

due process and equal protection clauses. Truax v. Corrigan, 257 U.S. 312 (1921).

None of these decisions had been formally overruled at the time
the Norris-LaGuardia Act was adopted, and it was certainly arguable that
Sections 3 and 4(b) were unconstitutional, insofar as they rendered 'yellow
dog" contracts unenforceable in,and outside the jurisdiction of,the federal
courts. In all probability it was such doubts that led Congress to provide
for the withdrawal of injunctive jurisdiction, guided by a memorandum from
(then) Professor Felix Frankfurter stressing the scope of Congressional power
over federal court jurisdiction (H. Rep. No. 669, supra pp. 12-16); see
;Iso Frankfurter and Greené. supra pp. 210-20.

The constitutional validity of Sections 3 and 4(b) of the Norris-
LaGuardia Act was never judicially tested, no doubt because the Act's importance

was greatly diminished by passage of the National Labor Relations Act in 1936.

The Adair and Coppage cases were not explicitly over-ruled until 1941. Phelps

Dodge Corporation v. Labor Board, 313 U.S. 177, 187 (1941). But they were in

poor constitutional health as early as 1930, when the Court unanimously upheld

the Railway Labor Act of 1926, in an opinion by Chief Justice Hughes (who had

dissented in the Coppage case) which distinguished the Adair and Coppage cases

in casual and unconvincing fashion. Texas & N.0.R. Co. v. Ry. Clerks, 281

U.S. 548, 570 (1930). And of course, if those cases were no longer governing
in 1932, the constitutional rights they declared had likewise withered, and the
jurisdictional Qithdtawal in Section 4(b) of the Norris-La Guardia Act impaired
né such rights.

For all these reasons, I do not believe that the Norris-La Guardia
example offers any substantial support to the constitutionality of Section 2

of S.158,

The Emergency Price Control Act of 1942, This statute, enaéted
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under the pressures of wartime, contained provisions narrowly channeling federal
court jurisdiction to review orders and regulations of the Price Administrator,
in order to secure rapid and uniform enforcement of wartime price controls.
An "Emergency Court of Appeals," composed of three federal district or circuit
judges, was established to hear and determine such cases, subject to review
by certiorari in the Supreme Court. All other courts, both federal and state,
were denied jurisdiction to pass on the validity of the Administrator's acts,
with certain specified exceptions.

Whether the prohibitions running to the state courts were ever
judicially reviewed, I do not know; state court obligation to entertain
damage suits for violation of price ceilings was confirmed in Testa v. Katt,
330 U.S. 386 (1947). The withdrawals of jurisdiction from the federal district

and circuit courts were sustained. Lockerty v. Phillips, 319 U.S. 182 (1943);

Yakus v. United States, 321 U.S. 414 (1944).

The statutory feature most susceptible to constitutional challenge
was the denial of the Emergency Court of any power to grant interim relief,
by tempotar; restraining order or injunction. This provision was upheld in -
the Yakus case not as a general proposition but only "in the circumstances
of this case,” meaning the war emergency (321 U.S. at 437, 439): "If the
alternatives, as Congress concluded, were wartime inflation or the imposition
on individuals of the burden of complying with a pfice regulation while its
validity is being determined, Congress could constitutionally make the choice
in favor of the protection of the public interest from the dangers of inflation.”

There 18 no such emergent and compelling public interest to be
invoked in support of the denial of federal injunctive relief in abortion
litigation. Abortion cases, on the contrary, are of a nature that especially
requires the availability of 1;terin protection; the pregnant woman can
hardly be required to comply with an anti-abortion statute while its constitu-
tional validity is being determined.

The price control statutes and decisions, born as they were of the
urgent necessities of wartime, thus offer no support to the jurisdictionil

withdrawal attempted by S.158.

The Portal-to-Portal Act of 1947. 1In decisions rendered between

1944 and 1946, the Supreme Court construed the "work week" clause of the Fair

82-289 0—82——5
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Labor Standards Act of 1938 as including underground travel time in mines.
Time so spent had not theretofore been generally treated as compensable, and
these decisions precipitated a flood of litigation embracing claims for back
pay totalling over 5 billion dollars, including claims against the United
States totallingover 1-1/2 billion dollars. Congress then enacted the Portal-
to-Portal Act of 1947 (29 U.S.C. 251-62), in which Congress found that such
unexpected retroactive liabilities threatened financial ruin to many employers
and serfous consequences to the federal Treasury. To avoid these hazards,:
the Act not only wiped out the liabilities; but also withdrew ju;Isdiction
to adjudicate such claims from ail federal and state courts without exception.
In the numerous litigations which ensued, it was contended that
Congressional nullification of these claims destroyed vested‘rights in

violation of the Fifth Amendment. The courts uniformly rejected this contention,

but most of them took jurisdiction and decided the cases on the substantive
merits, despite the attempted withdrawal of jurisdiction. Thus a distinguished
panel of judges in the Court of Appeals for the Second Circuit wrote in

Battaglia v. General Motors Corp., 169 F.2d 254, 257 (C.C.A.2d, 1948):

A few of the district court decisions sustaining . % .
the Portal-to-Portal Act have done so on the ground that
since jurisdiction of federal courts other than the Supreme
Court is conferred by Congress, it may at the will of
Congress be taken away in whole or in part. . . . We think
however, that the exercise by Congress of its control over
jurisdiction is subject to compliance with at least the
requirements of the Fifth Amendment. That ‘is to say, while
Congress has the undoubted power to give, withhold, and
restrict the jurisdiction of courts other than the Supreme
Court,” it must not so exercise that power as to deprive any
person of life, liberty, or property without due process
of law, or to take private property without just compensation
{citing cases). . . .

That decision and the passage quoted squarely support the position
1 am taking here today. Just as in the Portal-to-éortal Act, Section 2 has
been included in S.158 for the sole purpose of blocking judicial review of
Section 1 thereof. And since Section 1 seeks to achieve ends which are
" unconstitutional under the Fifth Amendment, as was established in Roe v.
Wade, Section 2 is itself in violation of the Fifth Amendment.

I should deal with one further matter. The Portal-to-Portal Act
sought to close off access to all courts, state and federal alike, while both

the Norris-LaGuardia Act and Section 2 of S.158 leave access to the state -
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courts untouched. Although the Battaglia court did not rest its decision
on that circumstance, it is the view of some constitutional scholars that
this difference 1s crucial, and that would-be litigants barred by Congress
from access to the federal-gourts have no basis for complaint if the state
courts remain open to them.

It is hard for me to take this argument seriously. The fact
that a statﬁ;ory withdrawal of jurisdiction is limited to the federal courts
certainly does not imwunize that statute from constitutional scrutiny. It
cannot be seriously contended that a statute limiting federal court access

" to white litigants could be sustained on the ground that the suits of black

litigants could be determined in the state courts. .

This does not mean that continued access to the state courts may
not in some circumstances be a relevant constitutional factor. If ; sub-
stantial statg interest is asserted as the basis for denying federal
jurisdiction, and that interest must be weighed against the disadvantage to
litigants, the fact that the state courts remain available may wgll tip thé
scales in favor of the withdrawal. In all three of the instances of withdrawal
discussed above, such interests were credibly asserted. But no such interests '
are or can be credibly invoked in support of Section 2 of §.158, which shows
on its face that its only purpose is to chill and obstruct the vindication of
constitutional rights.

In theory, if not in practice, Congress has power to repeal the
1875 legislation which gave the federal courts general jurisdiction in cases
arising under the Constitution and laws of the United States. But having
conferred such general jurisdiction, Congress must have a constitutional basis
for making exceptions to it, and the fact that the state courts may be available
is but one factor for consideration. With regard to Section 2 of $.158, 1

believe it is of no weight, since no valid purpose of the withdrawal is invoked.

-

Conclusion

For all the reasons given, it is my opinion that

Section 2 of S. 158, or any comparable bills that would selectively
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withdraw federal court jurisdiction over particular constitutional
claims, if enacted, would be unconstitutional. I thank the
Subcommittee for affording me this opportunity to present my

views.

AVlnited Diafes .$ena(e‘

WASHINGTON, D.C. 20310

April 29, 1981

Professor Telford Taylor
Department of Law
Columbia University
Broadway & West 116th St.
New York, New York 10027

Dear Professor Taylor:

I am currently serving as the ranking minority member of the
United States Senate Judiciary Committee Subcommittee on Separ-
ation of Powers. On April 23 and 24, the Subcommittee is begin-
ning a series of hearings on S,158, This legislation is designed
.to define human 'personhood as beginning at conceptxon. The
purpose of the legislation is to overturn the effect of the
Supreme Court decision in Roe v. Wade. I am enclosing a copy of
the“bill for your review.

1 am writing to you in your capacity as a leading expert on
American constitutional law. I am interested in your assessment
of whether or not the Congress has the authority under the Consti-
tution and particularly under Section 5 of the 14th Amendment to
enact Section 1 of S.158. Does the Congress have the authority
to define legal/constitutional personhood in the face of the
Supreme Court decisions on abortion? For legal analysis by the
sponsor of the bill, see Volume 127 Con. Rec. §,288-5,294 (Daily
Ed. January 19, 1981). -

The Subcommittee will be considering these matters in the
near future and so a timely response would be most helpful. -

1 appreciate your assistance in this matter and look forward
to hearing from you as soon as possible.

With best personal regards, 1 am

Sincerely,

Ty B
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Max Baucus
United States Senate
Washington, D.C. 20510

Dear Senator Baucus:

This will acknowledge your letter of April 29, 1981, requesting
uy opinion on the constitutionality of bills such as S. 158 and H.R. 900,
which undertake to define “person" as used in the Pourteenth Amendment to
the Constitution as including the human fetus from the moment of concep~-
tion. It is understood that the purpose of thess dills {s to override
the Supreme Court's rulings in Roe v. Wade, 410 V.S. 113 (1973) and sub-
sequent decisions based on the principles of that case. Since those
decisions are basaed on the Constitution itself, it appears that the pur-
pose of these bills is to bring about a change in the scope and effect of
the relevant Constitutional provisions by statutory means, rather than by
amendment of the Constitution fn accordance with the procedures preacribed
in Article V.

The bills in quest.on rely explicitly on the power of Congress
under Section 5 of the Fourteenth Amendment as the constitutional basis
of their provisions. The scope of this power, during the last fifteen
years, has been the subject of at least four significant Supreme Court
decisions. South Carolina v._ Katzenbach, 383 U.S. 301 (1966); Katzenhach
¥. Morgan, 384 U.S. 641 (1966); Oregon v. Mitchell, 400 U.S. 112 2 (1970);
Rome v. United States, 446 U.S. 156 (1980); mee aleo Fullilove v. Klutznick,
448 U.S. ____ (1980). In all thesa cases except the first, the Court was
divided in opinion on the governing principles, and professionsl comment on
the problem has reflected its controversial naturs.

Despitce thie division of opindion, I believe it to be clear that
the bills in question are unconstitutional. The majority opinion in the
Moxgan case goes further than any other in giving scope to Congreasional
power under Section 5 of the Fourteenth Amendment, but in that opinfon
it waas catcgorically stated that Scction 5 gives Congress no power “to
restrict, abrogate, or dilute" constitutional guaranteea. Katzenbach v.
Morgan, 384 U.S. at 651 n.10. There can be no doubt that the pt purpose
and purport of the bills in question is to "restrict, abrogate, or dilute"
the constitutional rights of pregnant women as established in Roe v. Wade.

As for the members of the Court who do not share the expansive
views of Congressional power undar Section 5 articulated by the majority ia
tha Morgan case, it is my belfef that, regardless of their agrecment or dis-
agreement with Roe v, Hade, they would conclude that the constitutionel
principles 1t established cannot be nullified by statutory action.

For the foregoing reasons, stated above in summary form, it is
my opinion that the bille you have called to my attention are unconstitu-
tional.

Sincerely yours,

Telford Taylor
Nash Professor of Law, Euer.
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SUMMARY i N

Mr. SHATTUCK. I would like to very briefly summarize Professor
Taylor’s position and our position before turning to my colleague
for a more extended treatment of the constitutional importance of -
the remedy which S. 528 and S. 1147 would abolish.

In our view, the fact that Congress has the power under article 3
of the Constitution to regulate the jurisdiction of the Supreme
Court and to establish the lower Federal courts does not mean and
cannot mean that it can dictate to the courts what constitutional
cases to'decide and how to go about deciding them. :

The power that Congress has over court jurisdiction is, like all
other congressional powers, subject to the general limitations on
congressional powers that the rest of the Constitution imposes,
particularly the Bill of Rights. i

This is certainly true with other congressional powers. The
courts have long held that the power to regulate interstate com-
merce is subject to qualifications and limitations imposed on it
elsewhere in the Constitution and the Bill of Rights, and it is no
less true with respect to Congress power under article 3 to regulate
court jurisdiction.

*What this means in practical terms is that, among other things
forbidden by the Constitution, Congress cannot make it more diffi-
cult for racial minorities to obtain protection of their rights by
effectively blocking- the courts from granting them a remedy
against illegal discrimination.

But this is precisely what these bills would do, and it is clear on
the face of the bills that that is what they are intended to do. In
fact, it is impossible to conceive that they have any other purpose.
They are clearly not aimed at reducing burdens on the Federal
courts since school desegregation cases are an infinitesimal part of
the total volume of Federal court or State court litigation.

Another major flaw of these bills is that they would violate the
principle of equal protection of the laws by singling out a particu-
lar class of cases involving claims of illegal discrimination against
racial minorities. -

These bills, in our view, are no more acceptable than a proposal
to shut the courthouse doors to blacks, or Catholics, or women, or
any other minority within our system of government.

ere is no conceivable State interest that could ever justify the
kind of discrimination against a particular racial class of litigants
that would result if these bills were enacted into law.

Finally, Mr. Chairman, and perhdps most importantly, it is
worth noting that manj' constitutional decisions of the Supreme
Court are unpopular and have drawn fire over the years.

Because this has always been true, it is not surprising that over
the years many bills have been introduced in Congress to limit
court jurisdiction and to issue particular remedies which the Su-
preme Court has found are essential in order to remedy constitu-
tional violations.

But it is significant, I think, that not a single one of these bills
has ever been enacted. I think Senator Johnston made that point

himself.

~ ~ -
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Ever since the notorious Roosevelt court packing plan of 1937,
the Congress has been generally restrained in its attitudes and
actions toward the courts, having learned what the executive
_branch could try to do to the courts, and it has recognized the need
to keep'the courts independent from the political branches of Gov-
ernment.

This restraint is both politically and constitutionally astute. It is
astute because the court jurisdiction game can be played by both
ends of the political spectrum.

- If bills like S. 1147 and S. 528 begin to take hold as statutes, the
ultimate effect will not be to insure the dominance of a particular
point of view about what the Constitition does or does not require
but to radically alter the long-established balance among the legis-
lative, executive, and judicial departments and to turn the Consti-
tution into a political football.

I would strongly doubt that this is what Senators Johnston and
Gorton had in mind when they introduced their bills, and I would
hope that this is what will finally persuade this subcommittee and
this Congress not to endorse them.

Thank you, and I think Mr. Taylor will add to what I have to say
about the subject.

[The prepared statement of Mr. Shattuck follows:]
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STATEMENT OF JOHN SHATTUCK
ON BEHALF OF THE AMERICAN CIVIL LIBERTIES UNION,
T ACCOMPANIED BY WILLIAM L. TAYLOR,

ON BEHALF OF THE LEADERSHIP CONFERENCE ON CIVIL RIGHTS

-Ai am grateful for this opportunity to testify on a subject _—
of suﬁstantial importance to the American>civil Liberties Union,
on whose behalf I appear. The ACLU is a nationwide, nonpartisan
organization of more than 200,000 members dedicated to protecting
the Bill of Rights. I am also a member of the Executive Committee
‘of the Leadership‘Conference on Civil Rights, a national coalition
of 151 religious, labor, civil rights and'civic organizations
committed to promoting equality of opportunity in matters of education,
housing, employment, and oéﬁ;r fundamental aspects of life. I am
an attorney, a graduate of the Yale Law School, and am admitted to
practice in the State of New York, in various federal courts and
in the United States Supreme Court.

The American Civil Liberties Union and the Leadership Conference
on Civil Rights oppose legislation to deprive the federal courts of

jurisdiction to issue certain remedies in cases involving constitu-

tional claims, to the extent that the Supreme Court has held such

. ._remedies to bé constitutionally requIiéd. In our view, anf_such

legislation would be uncorstitutional because it would enlist the courts
as an active instrument in the violation of constitutional rights.

The two bills pending before the Subcommittee which are the
subject of this hear, S. 528, introduced by Senator Johnson and
S. 1147, introduced by Senator Gorton, both suffer from this fatal
defect. S. 528 would prohibit a&y "court of tﬁs United States"

from issuing 'anyA;rit ordefiﬁg, directly or indirectly any

student to be assigned or transferred to a public school other

than that which is nearest to the student's residence” unless certain.

sharply delineated criteria are met. S. 1147 would extend this

Jurisdictional bar to state as well as federal courts, without
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any exceptions. 1In our view, the plain effect of both bills would
be to prohibit or drastically restrict judicial factfinding and
remedial power in cases involving claims of racial discrimination
in public school systems.

Pupil assignment and transportation are-remedies that federal
courts order to correct past unconstitutional discrimination in
schools. S. 528 and S. 1147 are directed at these remedies. They
differ from other bills proposing to withdraw federal court juris-
diction over selected constitutional cases in that they purport to
limit only the relief that federal courts can give for certain
constitutional violations--and not the courts' ability to decide

whether there was such a violation.

But the Supreme Court has ruled that, as a practical matter,
puplil assignment and transportation are sometimes the only remedies
that will correct certain violations of the Fourteenth Amendment.

See Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1, 28

(1971} . ~Ih,us,‘fi:ustr-ation or denial of court-ordered remedies for
school desegregation cannot be distinguished from frustration or
denial of the underlying Fourteenth Amendment right. See Cooper v.

Aaron, 357 U.S. 1, 17 (1958); Griffin v. School Board of ‘Prince

Edward County, 377 U.S. 218, 232 (1964).

Indeed, in North Carolina State Board of Education v. Swann,

402 U.S. 43 (1971), the Supreme Court struck down a state statute

imposing "an absolute prohibition" on the assignment .. trans-
portation of any student on grounds of race to bring about racial
balance. The Court said that this ban "would inescapably operate

to obstruct the remedies granted" in the Charlotte-Mecklenburg

case, and noted that because "bus transpbrtation has long been an
integral part of all public”educational systems,-.,. . it is un-
likeIQ‘that a truly effective remedy could be devised without
continued reliance upon it." (402 U.S. at 46.) If a state anti-
busing statute violates the Fourteenth Amendment "when it operates

to hinder vindication of federal constitutional guarantees,™ it
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1; difficult to conclude that a congressional statuﬁe achieving
the same result could possibly be constitutional.

The net effect of S. 528 and S. 1147 would be to ban any
federal court, including the Supreme Court {afid any state court,
in the case of S. 1147), from issuing a remedy which the Supreme
Court has held is constitutionally required when no other remedy
is adequate to correct a constitutional violation which thé Court
has found,after full adjudication of the merits of the underlying
constitutional claim. If adopted, this approach to court juris-

diction would begin to undermine our entire system of judicial

protection of constitutional rights. We agree on this essential
point with the testimony of Professor William Van Alstyne of

the Duke University Law School before the Subcommittee on the
Constitution on May 21:

{I)f Congress leaves within the appellate jurisdiction o~
of the Court the power to "decide" a case on the merits, and
yet so denies or restricts any "remedy" the Court is
authorized to use with respect to its decision that in no
meaningful, constitutional sense can it be said that the
prevailing party's constitutional rights have been vindicated
(rather than forfeited), that, as well, is unconstitutional.
Congress does, of course, have great latitude in respect to
the furnishing of legal remedies. But in no case may it so

77 _ reduce remedies to such an extent that, in the Court's own
view, its inability to furnish such remedies is essentially
not different than to make the prevailing party the "losing”
party instead. 1In brief, minimal remedies, imperative to
the very substance of a constitutional right, may not be
forbidden under claim of the "exceptions” or "regulations"
clause.

Our position on the general question of congressional power to —
regulate federal court 5utisdiction has been set forth extensively
in testimony delivered on behalf of the ACLU by Proﬁessor Telford
Taylor before the Constitution Subcommittee on May 21. Attached
is a copy of Professor Taylor's prepared statement.

Thank you for the opportunity to appear before the Subcommittee.
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Senator East. Thank you, Mr. Shattuck.
Mr. Taylor?

STATEMENT OF WILLIAM L. TAYLOR, DIRECTOR, CEN;I‘ER FOR
NATIONAL POLICY REVIEW, CATHOLIC UNIVERSITY LAW
SCHOOL

Mr. TayLor. Thank you, Mr. Chairman. I appreciate the opportu-
nity to present testimony here today.

Because of the short timespan, I did not have a prepared state-
ment submitted to the subcommittee, but I would like permission
to supplement the record.

I have also provided a copy of my statement to Senator Hatch’s
Subcommittee on the Constitution last week because it addresses
issues that are very relevant to your considerations here today.

I, like Mr. Ward, also represent school boards. I have represented
school boards in Wilmington, Del., and Indianapolis, Ind., but the
school boards I represent are seeking and, in both of these cases,
successfully seeking to desegregate schools on a metropolitan basis.

I also represent black plaintiffs in a number of cases, including
the current St. Louis case. .

I concur fully with Mr. Shattuck’s conclusion that the bills
before you are unconstitutional. I would add only three points that
I think are important to a full understanding of the nature of their
constitutional infirmities. ,

First, S. 528 and S.1147 cannot be saved from unconstitutionality
by a claim that they do not impair the constitutional right to equal
protection of the laws but only seek to constrain in various ways
the remedy that may be ordered by Federal courts.

The reason that this argument is unavailing is that the Supreme
Court has made it very clear that in school desegregation cases
there is no dichotomy between the right and the remedy—they are
coextensive. :

That conclusion emerges clearly from the Supreme Court’s deci-
sions in the Swann and Milliken cases. In Swann, the Court said
that the controlling principle of its decisions was that the scope of
the remedy is determined by the nature and the extent of the
constitutional violation. In Milliken, the Court made it plain that
even where there were undisputed violations of the Constitution
remedies would not be approved if they went beyond what is neces-
sary to cure the constitutional violations. _ i

So, in Milliken, despite the fact that there were patent violations .
within the city of Detroit and also violations that affected the
suburbs, the Court concluded that there could not be an interdis-
trict plan.

More recently, the Supreme Court, in the first Dayton case in
1977, refused to approve a systemwide plan requiring busing be-
cause the record findings at that time were that the violations
were only isolated. _

So, the Supreme Court has said emphatically that it will only
order remedies that are required to cure the constitutional viola-
tion. Yet, it has also said that the types of remedies that would
rleltéx_ain ;f the legislation before you were enacted often are not
sufficient.
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In Swann, the Court said that desegregation plans cannot be
limited to the walk-in school. In Davis, which is a companion case
to Swann, the Court said that neighborhood school zoning is not,
Egr se, adequate to meet the remexal' responsibility of local school

In North Carolina Board of Education v. Swann, which, as Mr.
Shattuck said, involved a State statute which, like S. 1147, barred
assignments and busing on the basis of race, the Court said the
statute would deprive school authorities of the one-tool absolutely
essential to fulfillment of the constitutional obligation to eliminate
the existing dual system.

THE BASIS FOR BUSING ORDERS

Why is it that seemingly neutral policies like neighborhood or
geographic assignment are not adequate to remedy constitutional
violations in some cases? The Supreme Court addressed this ques-
tion both in the Swann and in the Keyes case.

In Keyes, it was dealigf in Denver with practices by school
officials such as the racial use of optional zones, racial transfer
policies, racial site selection procedures, and a number of other
s?reg'ative practices, The Court said these practices have the clear
effect of earmarking schools according to their racial composition
and they may have a profound reciprocal effect on the racial
composition of residential neighborhoods within a metropolitan
arﬁa, ls’t:hereby causing further racial concentration within the
schools.

What the Court was saying was that, appealing as it may sound,
a neutral or a so-called neutral system of neighborhood assignment
is inadequate to deal with constitutional violations because it
leaves out of account the fact that racially separate neighborhoods
themselves are a product of school segregation laws and policies.

In that connection, I might just mention briefly the Baton Rogige
case. I do not pretend to be an expert on it, and, frankly, Mr.
Chairman, I do not think this is the forum to try the Baton Rouge
case, but I am aware that Judge Parker entered an order in that
case on May 1 of this year.

Among the things that he concluded—and this case has been

nding in the courts a long time—was that the board for 20 years

an used its control over sites to increase rather than decrease

egation.

ﬁr. Ward made a reference to the temporary buildings. The
Court concluded that these temporary buildings were used at white
schools to perpetuate segregation and found those schools inferior,
victimizing the white children who attended them, and he ordered
those schools closed.

_ Over the long run, those are the kinds of practices that have an
impact on neighborhoods and that result in orders by courts to
bring about desegregation.

The Court found in this case—and I am quoting—“a failure of
lglgge};shlp, courage, and wisdom on the part of local school offi-
c . -

It did not order all-black schools closed. All-black schools will
remain in that district where, in the judgment of the Court, busing
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is infeasible. It did not accept the Government’s plan. It made its
own judgment on the plan.

In short, Mr. Chairman, while purporting to circumscribe only
remedy, the bills here before you would strike at the heart of the
constitutional rights guaranteed by the 14th amendment.

- DEFECTS OF PENDING BILL

Second, I think the unconstitutionality of these bills becomes
even more patent when one examines particular provisions.

For example, as I read it, section 3(cX2) of Senator Johnston'’s
bill, S. 528, would bar a court absolutely from ordering the assign-
ment of a student across the school district line.

That would mean that, even when State authorities deliberatel
establish separate school districts for blacks and for whites—whic
was a common practice a number of years ago in some jurisdic-
tions—courts would be divested of authority to deal with that
egregious violation of the Constitution. _

Other parts of S. 528 are less blatant, but they are equallzy
troublesome. For example, there are two other sections of 3(cX2)
that would place limits on the times and distances of transporta-
tion based on actual—which I think means average—time and
distances that other students are transported. -

The trouble with these sections is their inflexibility. In some
jurisdictions, the average time is far less than the maximum time
that some students travel, and others travel distances which may
seem very large but because they are on interstate highways the
times are very short.

. The Supreme Court in the Swann case did put limitations on

busing time and distances. It recognized that there are differences
in local conditions, and the Court left it to the trial courts to apply
them. I would suggest it would be wise for Congress to do the same.
You cannot legislate nationwide on conditions that are so different
from district to district.

Other provisions of section 3 would require the courts to deter-
mine what is an educational purpose and when an order might
lead to white flight cr have a net harmful effect on the quality of
education.

Apart from the vagueness of such language, it would call for the
courts to engage in sociological speculation of the very kind that
people who say they are strict constructionists usually urge the
judiciary to avoid. _

Certainly, the Federal courts should try to fashion plans—and
they do—that will enhance educational quality but always within
the framework of what is necessary to correct the constitutional
wrong. -

ERRONEOUS FINDINGS IN BILLS

Third, Mr. Chairman, I think the constitutional infirmities of S.
528 and S. 1147 are manifested by the erroneous character of the
findings on which the sponsors would have Congress act. }

Senator Gorton said here this morning that such findings are
vital to this legislation, and if they are I would put it to you that
they provide a totally inadequate basis for congressional action.
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The last comﬁlr:hensive hearings—really the only comprehensive
hearings—on this subject were held by the Senate Select Commit-
tee on Equal Educational Opportunity from 1970 to 1972 when it
was chaired by then-Senator Mondale.

They resulted in some 20 volumes of reports which include not
only the testimony of lawyers and the experts but of parents, of
community leaders, of students, of teachers, of school superintend-
ents-Those hearings and the report of the committee reach conclu-
sions that are diametrically opposed to the findings that are includ-
ed here in the bills today.

I would suggest that those hearings do need updating, but if you
were to have the same kind of hearings I think you would come to
the same conclusions that the Mondale committee did in 1972, As I
g?lild’ those are conclusions that are opposite to the findings in the

For example, section 2(bX5) of S. 1147 would have the Congress
find that assignments based on race have not produced an im-
proved quality of education.

As my testimony in Senator Hatch’s committee spells out in
some detail, this finding is totally unsupported by the evidence
which shows significant achievement gains for black students and
no achievement losses for white students following desegregation.
That conclusion applies to Charlotte-Mecklenberg, N.C., as well as
a great many other districts.

t is also of interest that the National Assessment of Educational
Progress which camée out with its report just last month found that
during the 1970’s black children made significant gains in the
gublic schools in reading achievement, more gains than other stu--

ents. : - .

And do you know where the largest gains took place? They took
place in the Southeast part of the country—the very region where
school deeeﬁregation, including substantial busing, occurred
throughout the 1970’s.

Similarly, the finding in section 2(aXl) of S. 528 that orders
re(t)uirin%ltransportation result in an “exodus of thildren from the
public school systems” is unsupported by the evidence.

Here, I would direct your attention to pages 6 to 8 of my testimo-
ny. I would plan to supply the subcommittee with additiona! infor-
mation and references.

The basic findings are that school desegregation &lam’ like Char-
lotte-Mecklenberg, like Nashville-Davidson, and like Tampa-Hills-
boro, far from causing white flight, are very stable and, indeed, in
many cases lead to integrated housing patterns. s

Senator Johnston quoted as one of his principal supports the
Coleman report on white flight in 1976. He said that that was
diametrically opposed to the report of Dr. Coleman in 1965. Well,
the two reports dealt with totally different subjects. The first
report dealt with achievement in the public schools, and the other
dealt with stability. ~ ' .

The second Coleman report is fatally defective because what Dr.
Coleman did was to look at cities where desegregation had never
been ordered and concluded that whites were leaving them. He
finally recognized that error, and-he ultimately came to the conclu-
sion that there really was not any difference over the long run in
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citciles ev:i'here desegregation was ordered and cities where it was not
ordered.

There is a continuing trend to white suburbanization, and if we
- are concerned about that, the way to deal with it, clearly, is not to
forgo the constitutional rights of children in those cities.

Again, as I said, I would be glad to furnish .he subcommittee
with information from a number of sources on this subject, and I
do not think people are in basic disagreement about that point.

To the extent that some desegregation plans are less successful
than others in producing achievement gains, avoiding white flight,
achieving community acceptance, and stimulating increased paren-
tal participation, busing is not the explanation. To the contrary,
the research shows that the most successful plans in terms of
achievement gains, stability, and community acceptance are those
which, like Charlotte-Mecklenberg, are metropolitan in character
and involve substantial busing. ' ,

Piecemeal plans that do not involve the whole community are
the ones that generate sometimes conflict and instability.

It is commonsense, I believe. What parents care about is not so
much the means by which their children travel to school but the
quality of the education they receive. The latest polls on this
subject show that in many communities parents say that after 3
years these plans are quite acceptable.

If Congress, on the basis of these erroneous findings, were to act
to limit the ability of the courts to devise remedies for unconstitu-
tional segregation, it would only be mandating the continuance of
unllpwful segregation, but it would also be enacting bad educational
policy.

Last, as Mr. Shattuck has noted, S. 1147 goes beyond S. 528 and
almost every other piece of legislation I know about by barring
State and local agencies as well as the courts from adopting deseg-
regation plans.

This, frankly, Mr. Chairman, is special legislation directed at the
city of Seattle which is one of the few communities in the Nation
todadopt a desegregation plan without the compulsion of a Federal
order.

In this respect, the bill goes counter to the Supreme Court’s
decision in Swann that says that local communities and State
authorities in the interests of pluralism, diversity, and racial un-
derstanding ought to be free to adopt their own plans, even when
they are not compelled to do so by law.

It goes counter to the whole principle of local control over educa-
tion that has received so much bipartisan support and so much
support in court decisions, and it would bring about Federal intru-
sion in a local situation for no reason at all. -

Since this is a voluntary plan, it is up to people in Seattle at this
time whether they want to keep it or not, and the Congress of the
United States ought not to tell them that they cannot keep it.

It is also conceivable that S. 1147, because it talks about racially .
neutral assignment and because it talks about not orderini reas-
signment for racial pu , might actually be construed by the
Court not to bar school desegregation, including busing. This is
because it is not done for purposes of racial assignment, but for
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purposes of fulfilling the Constitution. But I think it would be
unwise for Congress to put that kind of pressure on the courts.

Last, I would say, Mr. Chairman, I have been working on these
cases, as you have noted, for a long time. I started right after the
Brown case. I was involved in the upreme Court’s decision repre-
senting black plaintiffs in the Little Rock case. :

It is interesting that times have changed. We have made prog-
ress. People are no longer saying, as_the predecessors of some of
the witnesses here today would have said, that it is segregation
forever, and condemning the Brown decision and all that goes with
it. But it has been a long, tough haul to try to achieve what the
Constitution guarantees.

We will not serve anyone well—all of us who care about the
public schools—at this point in our history when we have made
progress in the South, when the job is to complete the task of
ehmmatmg illegal segregation in the North—if the Congress steps
in on the basis of an inadequate record and tries to deal with the
situation. I hope you will not do that, Mr. Chairman. .

Senator East. Thank you, Mr. Taylor
‘ l[il‘he] prepared statement and Appendix A and B of Mr. Taylor
ollow:
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Prepared Statement of William L. Taylor

Presented to the *
Subcommittee on the Constitution

May 14, 1981

Mr, Chairman and Members of the Subcommittee:

My name is William L. Taylor and I serve as Director
of the Center for National Policy Review, a civil rights re-
search and advocacy orgénization located at Catholic University
Law School. My interest and involvement in school desegrega-
tion issues spans a period of more than twenty-five years. 1In
the 1950s, as an attorney with the NAACP Legal Defense and
Educational Fund, I worked on several school cases that fol-

lowed the Supreme Court's decision in Brown v. Board of

Education. 1In the 1960s, as Staff Director of the U. 5.
Cémmission on Civil Rights, I supervised public hearinéé and
studies on school desegregation issues including the 1967 re-
port on Racial Isolation in the ;ublic Schools prepared at the
request of President Lyndon Johnson. Over the past ten years,
I have served as counsel for black parents or city school
boards in several lawsuits where the remedy sought in federal
court was metropolitan in scope, including cases in Wilmington,
_Delaware; Indianapolis, Indiana; and St. Louis, Missouri. The
Center has conducted research and published reports on a vari-

ety of school issues, including the most recent'study, Breaking

Down Barriers: New Evidence-on the Impact of Metropolitan

School Desegregation on Housing Patterns, written by my colleague

Diana Pearce in November, 1980.

Because of this longstanding interest and involvement, I
welcome the Committee's invitation to participate in these
oversight hearings on school desegrecation. Few issues have
been the subject of so much public misinformation and confusion,
Some elected officials and community acti&ists havé centeréd“

attacks on desegregation on the use of busing, neglecting the

fact that the real concerns of parents go far more to the qual-

82-289 0—82——6
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=TT .
ity of schools than to the means of transportation. Some jour-

nalists hzve, concentrated their reports on a single mo>ment in
time-~the conflict that freguently occurs when desegregation
plans are first implemented, ignoring both the past and the
unfolding stery of how the plans work after they have been in
operation for several years. Some academics continue to use
the Brown decision as a playground for theories, often highly
abstract, about the role of courts and government in dealing
with social problems.

"~ What is, often qsglected in all of this is children and
their interests in attending public schools that are operated
in conformity with the Constitution and that meet their edu-
cational nceds.

wWhile school desegregation is a subject that Congress has
addressed with some freguency in recent years--often in iast-
minute riders to appropriations bills—~the;e has been very lit-
tle effort to develop information through the process of legis-
lative investigations and hearings. The only comprehensive in-
vestigation that the Senate has ever done was conducted by the
Select Committee on Egual Educational Opportunity, chaired by
then-Senator Mondale, from 1970 te 1972. Those hearings and
the Committee's report produced extremely useful information
which should be tapped in any consideration of legislative
measures today. But the Mondale Committee report is now
eight years old and it would be essential, if Congress is
again going to consider legislation, to develop a completerrec—
ord on the méﬁy important dévelopments that occurred during the
1970s. Today, I would like to provide a brief overview on the
current status of school desegregation in the courts and on what
has been learned about the educational and community effects of

1/

plans that ‘are in operation.=

1. Because this testimony was prepared on short notice, I ask
the Committee's permission to file a supplemental statement for
the record.
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1. Legal status. Contrary to suggestions that the courts

have engaged in "sociological experimentation", school desegre-

gation has been judicially required only when acts of intentional

racial discrimination have been proven. The Supreme Court and

virtually all lower federal courts have been conéi;tent on this
point from the Brewn opinion through the most recent Supreme
Court decisions in tﬁe Columbus and Dayton cases in 1979. The
heart of the Brown case, in my view, was the right of black peo-
ple "to exemption from unfriendly legislation...implying infer-
iority in civil society."z/ This fundamental point about the
basis of Brown now is widely understood as applied to the state
mandated or authorized dual systems that existed in the South
and Border states. The point is less widely understood about
the school desegregation cases that have arisen in the North
and West. ) N
Yet from the Supreme Court's first decision involving the

Noxth in 1973 (Keyes v. School District No. 1 of Denver, 413

U.S. 189), through the decisions in Columbus and Dayton, it has
insisted that desegregation will be ordered only where plain-
tiffs have proved "a current condition of segregation result-
ing from intentional state action..."s Any examination of

the record and lower court findings in Northern cases where de-
segregation has been ordered would disc;pse a plethora of in-
tentionally discriminatory practices by school authorities--
racial gerrymandering, discriminatory site selection, segre-
gative  transfer policies, the racial use of optional zones,
discriminatory teacher assignments--which over time have con-

tributed to the establishment of a segregated system. Those

who express puzzlement about how conservative federal judges

2. The Court was quoting from Strauder v. West Virginia, 100
U.S. 303, 307-308 (1879). sSimilarly, in Bolling v. Sharpe, the
companion case to Brown involving the District of Columbia
schocls, the focus was on the fact that governmentally-segre-
gated schools were a racial classification not reasonably re-
lated to any proper governmental objective. 347 U.S. 497, 499.°

3. 413 U.S. at 205-206.
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could order what appear to be sweeping remedies need only exa-

n.ine the cases to learn that the judiciary has been faithful

in performing its functian—~applying well-established princi-

ples of egual protection of the laws to the record evidence.i/
In cases involving claims for inter-district or metro-

politan relief, plaintiffs have faced an additional burden

—

since the Suprcme Court's decision in Milliken v. Bradlez.gf

They are reguired to prove not only the existence of racial

intent by public officials, but that the discriminatory acts

had suktsiantial effecis throughout the metropolitan area.

The courts have determined that this burden was not met in

Detroit and atlanta but that such inter-district vioclations

-

were established in cases arising in Wilmington, Delaware
and Indianapolis, Indiana.

The courts have exercised similar care in devising rem-

edies for the constitutional violations they have found.

They have operated under the eguitable principle articulated

in Swann, Milliken and other Supréme Court decisions that the
scope of the remedy should be tailored to match the scope of

the violation. Befoée ordering systemwide relief, that ordi-
narily reguires substantial busing, courts have required a

demonstration that the effects of the violation were signi-

ficant and pervasive, Where the violations that have been

6/

fourdwere only isclated, as in Dayton I =, the Supreme-Court
has refused to sustain orders for systemwide relief. At the

same time, the courts have recognized that purportedly neutral

remedies such as "nei¢ sorhood assignment" may be woefully in-

sufficient to cure the violation. In Swarn and Keyes, the
~

Séveral yecars ago, our Center prepared a chart listing the
tentional violations found by the courts in major Northern
s. if the Coianii*tee believes it would be useful, we would |
lad to upfate cur compilation and subrit it for the record.

418 U.S. 717 (1974).
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6. ¢33 U.S. 406 (1977).
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Supreme Court acknowledged that segregative schooi\g?actisgs
by public officials can have a profound influence on housing
patte:PQ: fostering racially segregated neighborhoods through-
out a city or metropolitan areas. Even in these cases, -how-
ever, the courts have drawn limits, kased on time, distance

and other factors, on the extent to which busing can be used

-

as a remedy.

In addition to logistical limitations, the courts have
also placed time limits on desegregation orders. In the
Pgsadena case Z/, the Supreme Court indicated that the éeriod
allowed for active court supervision of the effort to "accom-

" plich the affirmative duty to desegregate" and to eliminate
official discrimination is a short one. Many lower courts in-
terpret this to permit three to five years for requiring re-
assignments to maintain an integrated system, a brief period
indeed to counteract-the ingrzined customs and attitudes fo;-
tered by decades of gove;nmentally—imposed segregation.

In short, I believe that any careful review of the record
of the federal courts in school desegregation since Brown will
disclose that the judiciary has acted cautiously and prudently,
disturbing the establisheé-order of segregated schools only
where a convincing case of intentional discriminatiomhas been
made. If anything, if failing to come to grips with the major
role, both historic and contemporary, that government has plared
in fostering conditions of racial separation in metropoli*an
areas, the Supreme Court has yet to follow through completely
on the principles established in Brown. =

2. _Educational impact of &5%53?.95.@1- Contrary to

suggestions that "busing has been _a failure", school desegre-

gation plans involving busing have led to educational gains,

have proved stable and have been acceptad by the communities

involved. =

7. Spangler v. Pasadena City Board of Education, 427 U.3. 424

(1976)
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a) Desegregation has led to achievement gains. The most

iﬁp&rtant current research on the links between school desegre;.
gétion and- achievement scores has been conducted by social
scientists Robert Crain and Rita Mahard who analyzed carefully
more than 100.case studies of desegregation. They found that
in communities such as Sacramento, Fort Worth, Nashville,
Charlotte-Mecklenburg and Louisville, the achievement scores

of minority students inérea;ed siégificantly after desegrega-
~tion. "~ In only*a‘hanaful of methodologically-~flawed studies

was there any indication of a decline in achievement among
minority students. And no study has concluded tha£~§hite stud-
ents suffer academically from dcsegregatioﬂ?

Crain and Mahard and other resecarchers have now cone beyond
the guestion of whether school desegregation leads to achieve-
ment gains, to identify conditions under which it produces the
best results.

In their most recent report, which became available last

month, Crain and !iahard conclude that metropolitan or county-

wide plans, which inevitably entail substantial busing, have

been the most.successful in leading to achievement gains for
minority children. While this finding contravenes the con-

ventional wisdom, it should not be surprising. Metropolitan or

_pounty;Qide plans, while requiring busing, facilitate the cre-
ation of a school system in which almost all classrooms con-
sist of advantaged children, an educational environment which
all researchers agree is most likely to foster gains for dis-
advantaged students.

The Crain-Mahard findings also are supported strongly by

the results of the National Assessment of Educational Progress

published last month. The Assessment repcrts major gains for

8/

black children in reading during the past decade =, particu-

§. For nine-year old black children, for example, average
scorecs increased by 9.9%, while the overall gain for nine- '
year olds was only 3.23%.
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larly black ‘children in the Southeastern states. It was in
the’ Southeast that school desegregation orders were implemented
on a large scale during the 1970s and where the plans have been
metropolitan or county-wide in character, because no boundafy
line divides city from suburban districts.

b) Metropolitan desegregation has been stable and has

dchieved community acceptance. A few years ago, a great deal

of public attention was focussed on reports that suggested that
efforts at school desegregation were self-defeating because
wvhite parents inevitably would move away from racially mixed
schools. It turned out that the conclusions of the most-pub-
licized report were based on data _from big cities where school
desegregation had never been ordered. Demographers are now

in agreement that, while schooi desegregation may have a one-
or two-year impact, declines in the enrollments of central city
schools stem far more from the cdntinuing suburbanization of
whites, a mpvement of more than 30 years' standing, than from
desegregation orders.

A more accurate measure of the workability of desegrega-
tian plans can be taken in the South where plans have been
metropolitan or systemwide. 1In districts such as Tampa-
Hillsborough, Charlotte~Mecklenburg and Nashville-Davidson,
fhese plans, involving extngive busing, have been in effect
for about ten years and they have proved _.remarkably stable and
successful. i Their 'stability may be traced to the fact that,
as I have noted, county~widq plans permit the establishment of
classrooms consisting primarily of advantaged students. Des-
pite the fiuror over Susing, most parents are far less concernedﬁ
about how their children get to schaols than about the quality
of“their ceducation. 1In many of the communities I have men-
tioned, parents and educators have worked hard and successfully

to improve the quality of education after desegregation.



80 ' '

Certainly most parents, boﬁh black. and white, would prefer
that desegregation be accomplished without busing if that were-
possible. But a more concrete expression of public attitudes is
contained-in the recent New York Times/CBS News opinion poll
showing that mos£>people in communities that have undergone de-
segregation react favorably to the experience after the plans '
have been in effect for three years.

Indeed metropolitan plans may provide a long range answer

to the concerns expressed about busing. Our Center's recent

report, Breaking Down Barriers, contains a good deal of evi-

dence that when public schools are desegregated on a metropol-

itan basis, the process actually leads to increased residential
integration rather than to "white flight". This was the pat:~
ter;»En communities as divefée as Racine, Wisconsin; Witchita,

Kansas; Riverside, California; and Charlotte-Mecklenburg,

North Carolina.

As the courts have recognized, when schools are 1§belled
by official practice or custom as "black" or "white", families
tend to cluster around them on the same racial basis. Once
schools are integrated, real estate brokers are less able to
" steer home-seekers along racial lineé.

As housing integration increases, the need for busing de-

clines.

c) Desegregation has led to other gains for both black

and white children. The gains associated with desegregation go

far beycnd what can be measured on standardized tests. Over -
the past 15 years many more black students have enrolled in
universities and in scome gyraduate fields. Blacks have entered
the professions and skilled trades in more than token numbers.
Much of this breakthrough is attributable to the general crumb-

ling of overt.racial barriers, but some can be traced to the

ways desegregated schools widen the horizons of minority
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youngsteré. In Boston, for example, a researcher hostile to
desegregation had to concede that black students from all in-
come levels who were enrolled in integrated suburban schools
wound up in better qolleges'and universities that their
counterparts who remained in segregated schools in the city.

High schools, as D. W. Brogan once observed, are places
"where students instruct each other on how to live in America.,"
In central city schools, many students learn only the survival
skills of the ghetto. In desegregated schools, both black and
white children learn the skills of mainstream America.

Well-off white youngstérs are victims of racial isolation
as well. When they attend segregated schools, their learning
experiences are constricted and a large part of the world they
will have to function in is shut out. It would be intereséipq
to contrast the experience of white students in segregated
suburban schools with those in integrated schools such as
Seward Park and Newtown in New York City where.stpdents use the
whole city as their learning laboratory and enrich each other
with Bpowledgé of different languages and cultures. .

Conclusion. 1In sum, Mr. Chairman, if the committee is
able to take the time to amass the evidence and to examine it
dispassionately, I believe it will conclude as did the Mondgle
Committee in 1972 that the body of cases from Brown to the
present represent sound constitutional jurisprudence and that
desegregation when properly-implemented is sound educational
policy. )

MostApeople would agree, I think, that one of the few
things that mars our strength_as a nation and as a people is
the stain of racial discrimination. Once before in our history,
when somé progress had been‘made,"the laws that had spurred the
progress werg dismantled, with the observation by Justice -

Bradley that:

When man has emerged from slav-
ery, and by the aid of benefi-



82

cent legislation has shaken off
the inseparable concomitant of
that state, there must be some
state in the progress of his
elevation when he takes the
rank of a mere citizen and
ceases to be the special favor-
ite of the laws.9/

Now, almost a century later, when we have made some progress in
dismantling the racially dual society that governments created
to replace slavery, there are echoes of the same views. It

would be a tragedy if we made the same mistake twice.

9. Civil Richts Cascs, 109 U.S. 3, 25 (1883).



83

APPENDIX A. DESEGREGATION AND ACHIEVEMENT

Court orders for desegregation are based on the need to remedy discriminatory
. government rractices that violate the constitution, not on social science judgments
about the relationship of segregation to achievement scores. Nevertheless, any as-
sessment of the effectiveness of court-ordered desegregation plans properly takes
into account the effect of the plans on the academic performance of children.
. Contr: to sweeping ¢ es that desegregation has led to a decline in the
quality of public education, the weight of the evidence demonstrates that plans,
including those involving substantial busing, have led to significant achievement
gains for minority students and have not harmed the performance of white stu-
ents.

The first review of literature regarding the effect of desegregation on achievement
scores was done by Nancy St. John in 1976! While she found that more studies
showed improvement in black achievement scores, she declined to draw a definite
conclusion gecause of the uncertain quality of many of the studies. Meyer Weinberg,
in 1977, 2 reviewed substantially the same set of studies. He went further than St.
John, concluding that desegregation did raise minority achievement scores. Krol
(1978) also found a positive effect of desegregation on minority achievement.

Two recent studies by Robert L. Crain and Rita E. M 3 are particularly
valuable. The first study, ‘“Desegregation and Black Achievement: A Review of the
Research” (1978), reviewed 73 studies, including 32 studies previoualjr reviewed b{
Weinberg and St. John.* They concluded that overall, desegregation did raise blac
students’ achievement scores. While 40 studies showed significant gains, only 12
showed declines. Further, the authors pointed cut that many of the studies showing
declines were weaker methodologically.®

For example, a study done in Waco, Texas that found a negative impact on
achievement used a sample group of only 55 students who were not matched as to
age, grade and sex. Further, several studies not showing significant achievement
gains were conducted during the first year of desegregation, when students are still
adjusting to the impact of attending a new school or adapting to a new educational
environment. Studies done after the second year tend to show more positive out-
comes.

The second Crain and Mahard treatise, released in April of this year is entitled
“Some Policy Implications of the Desegregation-Minority Achievement Literature.”
Here, the authors have collected all the available studies (93) on the effects of

! N. 8t. John, “School Desesregation: Outcomes for Children” (1976).

3 Weinberg, “Minority Students: A Research Appraisal” (1977).

3 Robert L. Crain is a Senior Social Scientist at the Rand Corporation. Rita E. Mahard is an
Assistant Social Scientist at the Rand Corporation and the University of Michigan.

_* This chart sets out the findi of the respective authors in reviewing the achievment
literature. Crain and Mahard noted that in choosing the 41 studies they reviewed separately,
they purposely included more studies with negative results. This was a result of statistical
methods which resulted in Crain and Mahard interpreting some small differences as negative
results. This was a result of statistical methods which resulted in Crain and Mahard interpret-
ing some small differences as negative rather than as zero. See the following table:

40 -

Reviewer of studies
Effect

C+M S w W45t ). ___T_o!_d__

Positive 19 8 7 6
Zero 12 1 3 ] 21
Negative 10 1 0 1 12
Total 41 10 10 12 13
Positive (percent) : 46 80 10 50 55
§ The best deeign is a randomized experiment. Here, desegregated and ted students
are chosen by the flip of a coin. Almg:t as effective is a design where black students in
segregated schools are used as a control group, and both the desegregated and ated

students are pre-tested before desegregation begins. Weaker designs are those that have no
control group, comparing black achievement scores to national norms, black students in the
same grade a few years earlier, or white achievement scores. The general decline in nationwide
achisvement and the relationship between black and white achievement at different grade
levels create serious problems in theee stiidies.
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desegregation on black achievement,® and removed extraneous effects of differences -
in methodology. Thus, they were able to arrive at some general conclusions regard-
ing how black achievement scores are affected by desegregation and under what
conditions the educational benefits of d ation are greatest.

The studies reviewed by Crain and Mahard involved minority students in schools
that have already been desegregated, as opposed to examining black achievement
scores in general.” .

Without exception the studies concluded that desegregation has no adverse effect
on the achievement scores of white students. This finding includes districts in which
substantial busing is utilized to achieve desegregation. As to minority students,
Crain and Mahard found that not only did achievement scores rise for minority
students in desegregated schools, but that on the average, their 1Q scores rose an
average of 4 points.®

The authors also sought to identify attributes of desegregation plans that have &n
impact on achievement. First, they conclude that the age at which deseg‘reﬁation
begins is important. Students desegregated in kindergarten and first grade showed
consistently higher achievement gains than those desegregated in later grades.
Every sample of students desegregated at the kindergarten level showed positive
achievement gains, while students desegregated for the first time in secondary
school showed gains in about half the samples.

THE PROPORTION OF STUDIES SHOWING POSITIVE DESEGREGATION OUTCOMES, BY GRADE AT WHICH
STUDENTS WERE DESEGREGATED AND TYPE OF RESEARCH DESIGN

[In percent]
o desi Grade of Desegregation R -
_ Tipe of esin X 1 2-3 4-6 T+ et
Random experimental.....................coveeeens 100 (1) 100 (8) 71 (7) 60 (5) - — 81 (21)
Longitudinal . 100 (2) 73 (11) 46 (46) 62 (39) 69 (29) 59 (127)
Cohort COMPANISON ......vvvveeeeemsssesererssessnen 100 (5) 78 (23) 56 (25) 40 (37) 45 (11) 56 (101)
Norm-referenced.....................curreeerrns 100 (3) 0(2) 43 (14) 37 (19) 0(8) 35 (46)

Column aVerage...........cuwrrcscresons 100 (11) 77 (44) 50 (92) 49 (100) 52 (48) 56 (295)

In terms of long-term achievement gains, this finding assumes major importance.
If the rate of achievement gain persists throughout the child’s school years, the
authors say, a minority child desegregated from the start would gain nearly 2 grade
levels by the time she/he graduated from secondary school.®

Another factor relating to achievement gains is the comprehensiveness of the
desegregation plan. Piecemeal plans that merely re-assign students from one school
to another burden the students with making the adjustment on their own. Research-
ers have pointed out the importance of in-service training for teachers, administra-
tors, school boards and supporting staff. Training programs that helP teachers to
recognize their own biases, give them knowledge of different groups' history and
culture and prepare them for teaching more heterogenous classes have a positive
impact on minority achievement, and on the overall effectiveness of the plan.1°

One of the most important conclusions reached by Crain and Mahard is that the
analyzed studies involving metropolitan or county-wide desegregation plans showed
_ stronger gains than other studies. Studies of areas involved in metropolitan or
county-wide plans included Hartford ahd New Haven, Connecticut; Newark, New
Jersey; Nashville-Davidson County, Tennessee; Rochester, New York; and Louisville-
Jefferson County, Kentucky. Every one of these studies showed sizable achievement

¢There has been very little work on the achievement effects of desegregation for Hispanic
students, but what research is available shows a similar pattern as the studies on black
achievement. See Morrison (1972) and Coleman, et al., (1966).

7 Studies examining black achievement in general fail to distinguish between “natural” inte-
gration and in tion occurring as a direct result of a deseﬁregatnon plan.

The mean IQ score was 91. ‘A four point gain would halve the gap between 91 and 100, a
:‘n&rduigd” IQ. This finding also challenges the belief that IQ scores are an indicator of inate
in ence. .

® This calculation takes into account the fact that the rate of achievement does not increasc as
the student moves from the lower grades to secondary school, but rather remains constant.
19S8ee Gay (19‘]_§), Orfield (1975), Forehand, et al., (1976) and Lincoln (1976).
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gains for minority students. In Louisville-Jefferson County, black students’ overall
performance rose at a rate double that of white students.

EFFECTS OF DESEGREGATION, BY TYPE OF SCHOOL DISTRICT SETTING

(standard
development)
Central city 065 {97)
Suburd -0 (76)
Countywide 19 (31)

Metropokitan N 144 (30)

One reason for the higher achievement gains in areas involved in metropolitan
and county-wide plans is that these forms of d ation represent the most
complete grm of socioeconomic integration, which been cited by almoset all
authorities as an important factor in raising minority students' performance. See
Coleman, et al., Equality of Educational portunity (1966) and Mosteller and
Moynihan, On Equality of Education Opportunity, Random House (1972). The Na-
tional Assessment of Educational Progress also noted considerable progress for
black children in reading during the past decade, especially in the Southeast. This
reflects the fact that large numbers of desegregation orders were implemented
during the 1970s. Many of these plans are metropolitan in character, as no bound-
ary lines separate urban and suburban districts. i

CONCLUSION

From the available research, it is clear that there is a positive relationship
between desegregation and improvements in minority achievement scores, and that
% tion has lf_:xo dtetrin;lental iﬁ‘ects ‘l)ant the l;-forgtof white :hxldxietnan d -
pecially significant is the positive relationship between metropoli esegrega-
tion plans anltfnthe rise in black -children’s achievement scores. Legislation that
would curtail the power of courts or other agencies to order inter-district desegrega-
tion or to use busing as a tool for desegregation would adversely effect the plans
that have been most effective in improving academic performance. :
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APPENDIX B. ScHOOL DESEGREGATION AND WHITE FLIGHT

Critics of school desegregation argue that it is self-defeating, as it leads to white
flight and precipitates a significant drop in white enrollment in the public schools.
James Coleman, a prominent sociologist, has been a icularly vocal critic. His
1976 study, Recent nds in School Integration, is often cited in support of this
proposition. When Coleman’s report is examined together with other research on
the topic, however, the results tggmt to a quite different conclusion. '

I. Large Cities. The claim t desegregation leads to white flight is limited to
.8chool desegregation that occurs in large cities with high proportions of minorities

¢ that are surrounded by virtually all white suburbs. Even in this situation, the claim
is largely inaccurate. ite suburbanization preceded achool dmation sever-
al es. It stems from many causes, _inclugi.ng record levels urban housing
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construction; the movement of urban jobs to sububan facilities; and discriminatory
housing practices limiting minority access to suburban housing.! White suburban
out-migration persists in most larége cities whether or not a desegregation plan has
been implemented. Thus, in 1979 in Boston, the site of the most intense recent
resistance to a deseg'rgtl;tion plan, the decline in white enrollment was less than
one-third the level in Chicago, which has never experienced court-ordered desegre-
gation.? Several factors cast doubt on Coleman's finding even as limited to large
cities.? Coleman defined school d ation as ‘‘any situation where there hap-
pens to be a significant number of black and white students in the same school at
the same point in time.” Thus, many of the cities used in his study had never
ogerated under any desegregation plan. In fact, a New York Times research study of
the twenty largest cities in the Coleman study failed to find any court-ordered
d ation-in any of those cities during the 1968-1970 period he studied.*

Subsequent studies by Christine H. Rossell and Reynolds Farley examined the
effect of school desegregation on pupil enrollment. Although their data base was
similar to Coleman’s ¢ their conclusions were significantly different..

Looking at large cities where desegregation had been ordeed, they found that
although desegregation had a limited impact on white enrollment during the first
year,® by the third year of the plans’ operation, the rate of decline in white
imroll;ment had returned to pre-plan levels, and in some cases, was below pre-plan
evels.

TABLE 2.—CHANGE IN PERCENTAGE WHITE FOR FOUR DESEGREGATION GROUPS AND A CONTROL
GROUP CONTROLLING FOR CITY SIZE

Grovp dyears 3years Z2years 1year Ovyear 1year ?years 3 yeas s‘,g:f Aﬁe«m M;:F
i series  series
Large cities (500,000): '
High desegregation............. -13 —-07 -—-28 —-04 -23 -23 -—1l4..... NS. ~10 -20
Med. desegregation............ —40 —10 —-11 -9 —11 —Ll ... 0 -18 -—10
Low desegregation................ouvwrecenncc -~15 ~17 =36 -8 -9 -—4.. .. NS =23 -1
Control.....cvcccirsccrirarene. =& =13 =13 =19 =17 =186 crimrercrirreens NS. 16 =117

The above chart, from Rossells’ study, charts the rate of white enrollment loss
before and after desegregation_ in cities of 500,000 or more. High desegregation
represents cities where more than 20 percent of all students were reassighed;
medium, between 5 and 20 percent, and low, less than 5 percent. Cities with no
d ation plans were for the control grot}p

Roi:rt L. Green and Thomas F. Pettigrew confirmed both Rossell’s and Farley's
conclusions in a study which examined Coleman, Rossell, and Farley and
included their own findings.” Pettigrew and Green found that the cities on which

1See Gary Orfield, “White Flight Research: It's Importance,” Perplexities and Poesible Policy
Imglications. (1975) Delivered at the Brookings Institution Symposium on School ation
and White Flight, August 1975. For a comprehensive historical analysis of Federal housi
Ehcy see Martin Sloane, ‘“Federal Programs and Equal Housing Opgjortuni )’ from A S

’port of the Subcommittee on Constitutional Rights of the Senate Judiciary Committee (1976).

Gary Orfield, “Voluntary ation in Chicago, A Report to Joseph Cronin, State

Superintendent of Education” (1979). In Los Angeles, cited by David Armour as the principal
example of d ation resulting in white flighi,-the rate of loss of white first graders during
the first year of the desegregation plan was the same as Chicago during the same year. The
overall rate of white student loss was higher, however, during the first year of the plan.
_3Coleman actually issued four different versions of this report, which came to somewhat
different conclusions. Many of his colleagues were concerned that the statements Coleman made
to the media went beyond his findings. They were also concerned with the methodological
strength of the reYorts and the frequenc witg which Coleman altered his findings. Green and
Pett(%n;w, “Schoo ation and ite Flight: A Reﬁly -to Professor Coleman” (1975).

4 Christine H. Rossell, “School Desegregation and White Flight,” Political Science Quarterly,
vol. 80, No. 4, Winter, 1975-76. -

5Rossell expanded-substantially on Coleman's data by collecting data directly from each
school district wherever possible.

% Rossell notes that increases in white ﬂiiht usually occur just before the implementation of a
?choolfd < ation plan, indicating that this is a result not of problems experienced, but of the
ear of problems.

? Robert L. Green and Thomas F. Pettigrew, “Public Schoul Desegregation and White Flight:
S;tegl:i' 9;{05 Professor Coleman.” Pre for U.S. Civil Rights Commission, Washington, D.C,,
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Coleman based his conclusion that white flight in large cities is a result of school
desegregation were not at all representative of large cities that had undergone
desegregation. Coleman, in fact, omitted Denver, Colorado; Miami, Jacksonville and
Fort Lauderdale, Florida. All are large urban systems which had undergone school
desegregation. Using a more representative sample of cities, Green and Pettigrew
arrived at the same conclusions as did Rossell and Farley: That while white enroll-
ment in the public schools does drop at a greater rate during the first year of a
desegregation plan, this effect is generally short-lived. -

II. Small and Medium-Sized Cities. It is also clear that the white flight phenom-
ena does not apply in small and middle-sized cities. Cities such as Fort Wayne,
Indiana; Stamford, Connecticut; Sacramento, California; and Ann Arbor, Michigan
all retained a rate of white enrollment consistent with pre-desegregation years.
(Iilerkeley, California actually experienced an increase in white enrollment post-

esegregation. : g

In Pontiac, Michigan, where nearly one-half of all black and white students were
reassig'ned, and despite community conflict surrounding desegregation, by the
second year of the plan the rate of white enrollment loss was lower than it was two

years prior to desegregation.**
TABLE 2.—CHANGE IN PERCENTAGE WHITE FOR FOUR DESEGREGATION GROUPS AND A CONTROL

GROUP CONTROLLING FOR CITY SIZE
G A LR
Med cities (100,000-
500,000): :
High desegregation.............. -13 -16 -03 -13 -20 -18 -22 -—-08 NS 11 =17
Med desegregation.............. -8 13 -6 -12 -12 -21 -11 -1l NS -—10 14
Low desegregation............... -13 =25 -18 13 -13 -16 -14 -13 NS 17 14
Control -10 =20 -21 -24 -18 -13 -13 N 17 =17
Small cities (100,000):
High desegregation.............. ~22 33 48 -—-18 -36 -12 Ll NS 30 19
Med desegregation.............. =2 J =12 -2 7. . I -6 -12
Low desegregation -6 -5 -7 -3 -15 -17
Control =22 ~19 =186 =12 .o, -17

III. Metropolitan and County-wide Plans. Pettigrew and Green, and others have
also found that districts involved in metropolitan or county-wide school desegrega-
tion plans, which inevitabl%li’nvolve substantial busing, do not experience desegrega-
tion-related white flight. en a desegregation plan was implemented in Tampa-
Hillsborough County, Florida, there was no white flight, despite the predictions of
OPpoﬁle:tstt?othe plan. Private “white flight academies” soon closed, due to lack of
enrollment. '

Rossell's study also showed that cities under metropolitan or county-wide plans
such as Racine, Wisconsin and Riverside, California experienced a drop in the rate
of white enrollment loss after desegregation. 1! )

In fact, far from leading to white flight, evidence shows that metropolitan and
&dunty-wide de%egation may lead to increased residential integration. Dr. Diana
Pearce, in a 1980 study, !* examined seven pairs of cities matched for population,
ﬁ‘ogra hic location and the percentage of minority enrollment in the public schools.

e only difference between each Fau' was that one city had experienced metro%%lli}
tan or county-wide desegregation for a minimum of five years, while the other
had no metropolitan desegregation.

In each ‘gau' of cities, substantially greater reductions in housing segregation were
found in the cities which had experienced metropolitan or county-wide school deseg-
regation. In contrast to the short term effect of white flight, this trend toward
increased residential integration was found to be cumulative over the years. In

® For a eompl;to list of all the cities used in Rossell’s study, see attachment A.
o Thoks smmcw‘g&mmﬁlo;h 76 |
14 Breaking Do Barrt ’N ,l;.vid.e the Impact of Metropolitan School Desegrega
ers: New nce on of Me -
tion on H Patterns.
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Riverside, California, for example, after fifteen years of metropolitan school desegre-
gation, only four of the twenty-one elementary schools required bus'ﬁ; the remain-
der of the school attendance zones had become sufficiently integrated .residentially
sohthﬁ busing was no longer necessary to maintain racial balance.in the public
schools.

The study suggests several factors which explain this result. First, eliminating

ated, racially identifiable schools in an entire metropolitan -area removes a
means of facilitating segregative housing choices.’* Second, when schools are deseg-
regated on a metropolitan basis, no matter where one lives, one’s children will
attend desegregated schools. Further, in some desegregation plans, integrated neigh-
borhoods become the only neighborhoods that are exempt from busing and retain
their neighorhood schools. This exemption provides a powerful incentive for both
minority and majority families to create stable, integrated neighborhoods. Louis-
which exempts blacks who move into an area where they are a racial minority
busing. In conjunction with counselling given to low-income families after the plan
went into effect, many black families have moved from the city to white suburban
neighborhoods. Hundreds of black students have been automatically exempted from
the transportation aspects of the plan over the past 5 years.

Additionally, as enough black families move into a neighborhood to improve the
racial balance of a given school attendance zone, it is possible for the entire school
to be exempted from busing, enabling all the students, black and white, to attend
their neighborhood school.

When coupled with the finding that minority children’s achievement scores were
found to rise the most in districts with metropolitan desegregation s, it becomes
clear that metropolitan and county-wide school desegregation plans may be an
effective, long range tool to achieve integrated schools, stable integrated neighbor-
hoods and better educated children in both large cities and more rural areas.

ville-Jefferson County, Kentucky operates under a metropolitan desegregation#l:n_
m

CONCLUSION

thExtensive social science evidence on school desegregation and white flight shows
t:

(1) In large cities with substantial minority populations, a drop in white enroll-
ment may follow a school desegregation order during the white enrollment may
follow a school desegregation order during the first year, but in succeeding years the
rate of white pupil loss usually returns to pre-desegregation levels. The major
causes of white suburbanization have little to do with school desegregation and the
ra:g of white flight is not different in cities that do not have court-ordered desegre-
gation.

(2) In small and medium-sized cities, there is little or no effect of desegregation on
white enrollment loss.

(3) Districts that have metropolitan and county-wide desegregation plans do not
experience white flight or white pupil loss as a result of desegregation. Indeed, these
types of plans have led to increased residential integration. -

Proposed legislative findings that school desegregation remedies required busing‘

lead to white flight are unsupported by the evidence. To the contrary, legislation
that would curtail the use of busing as a remedy would eliminate metropolitan
plans that have proved stable and have led to residential integration.

¥]n fact, a survey of real-estate agents in the cities showed that in the cities with metropoli-
tan desegregation, brokers were more willing tc show both black and white customers housing
in all areas of the city, which also helps create integrated neighborhoods.

4 Staff Report 80-1, Kentucky Commission on Human Rights, Frankfort, Ky.

“See' Crain and Mahard, “Some Policy Implications of the Desegregation-Minority Achieve-
ment Literature” (1981).
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ATTACHMENT A

APPENDIX 2: CHANGE IN PERCENTAGE WHITE FROM THé PREV'OUS
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Pasadena, Calsf. 98.48 yes -2.7 -15 =-19 -2 -20 -24 1970 -4.2 45 -25° 3t 08 -1.2 -3.7 100.80
Pontiac, Mich. 8347  ves -13 -10 30 §-31° 17 -24% 197V -54 -4 0z 92 -1 -29 81.09
Berueley, Catit 57.72 -22°+-22 7 -16 1968 -2.2 -6 -8 2 9. ~S. -9 .3 66.32
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Sents Moreca, !
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Teonton, N.J. [ ] - -4t -22 -19 -18 -9 » [ -2.2 ]
Usica, Y, ] - 13 -6 -7 <14 -5 a 'y -9 o
Westengaon, OC. 0O ~23 -19 -18 -t4 -i1§ - 21 -8 -5 -6 -a& NS. -8 -3 [}
Portand, Oreg. ] -8 -3 -2 - -25 -9 -8 -9 -11 0201 -4 -12 [}
Passasc. N.J. o - -78 -26 -31 -34 -2& s s -40 o
Pataron, NJ. o - -38 -3t -39 -23 -i1s§ N s -29 °
Phoen, Ariz. o t - -14 -t1 @ -12 O s s -2 0
Witrmngton, Del. 0 -30 -23 -34 - -39 -721 -39 -13 -18 NS. -29 -38 °
Youngstows, Oio O - -1 -20 -ie 4 -16 a ® -1t Q
Seringtisla,m. 0 - -5 -t1 -5 -4 -19 s s -7 o
! *Additional dessgregation smpiemented.

NS. = not wguticant. . ’

8 = unable 0 compum.

+Rossell, Desegregation and White Fli’éﬁt (1975).
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Mr. WARrp. Mr. Chairman?
Senator East. Yes, Mr. Ward?
Mr. Warp. If I might, I would just very briefly respond to a

couple of comments the ?entleman made.
Senator Easr. I will tell you what I would like to do, if you would

" not-mind, and then I will be happy to come back to you, Mr. Ward.

I just want to get some points in for the record before we let time
slip too far away on us, and then I will be happy to come back to
you, if that would be permissible. .

Mr. WARD. Fine.

Senator East. Thank you.

I found all the comments this morning very useful and valuable.
I would like to direct my remarks primarily to Messrs. Shattuck
and Taylor and get their response.

I would like to shift the focus of the discussion to a little differ-
ent level just to try to get an angle on it.

Just to give you a little bit of an idea of where I am coming from

“on this thing, I have had training as a lawyer—a licensed attor-

ney—and have had training as a political scientist and teacher of
political science, and I have had experience, obviously, in the real
world of politics. -

I find with my brethren in the legal profession, as much as I
greatly respect that they are human and their training, a tendency
to get their focus on a problem so narrowly legalistic that they
seem to be sometimes to be outright indifferent or oblivious to the
fm::e that we are talking about an ongoing society and political
system, ' ‘

The issue is political. I do not mean that in a cynical sense but in
terms of a policy-making sense. Maybe speaking a little bit as the
political science professor here, you have a policy problem here of
major proportions.

Let me move on to another point just to try to get at the meat of
that. This issue, along with a few others that one might list, which
I will not worry you with right now—there is deep and profound
public interest in them. People feel very strongly about it.
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I would argue, really, that the public on this question of what at
least they perceive as being forced busing, massive busing of the
kind that Mr. Ward is pointing out there—a great many people out
there in the real world of American politics—black and white—and
I am not suggesting I speak for everyone now, but I am just tellin,
you as one man who has been out there in that real world—fee
that kind of thing makes no sense. .

It does not have to do with constitutional rights. It does not have
to do with eliminating discrimination. It is an obsession with some-
thing they cannot put their finger upon. It is a perverse result. It is
contrary to the idea of community. It is contrary to their own
personal wishes as a family. It strikes them as visionary. It is an
abstraction.

To force them to accept the result on very narrow, legalistic

']x;atiox}llales——they just intuitively, as a matter of gut feeling, do not
uy that.

f’sufppose a comparison I might make is this: In the. Dred Scott

1867, those who liked that decision probably said:
Look, the black man is a piece of property. That is a constitutional fprovinsion held
ay the Court. They are not people or persons within the meaning of the Constitu-
0

b:' Tihat is that. The Court has ruled on it. Now, we don't want to hear any more
about it. -

Well, there were a lot of people in this country—not a majority
' maybe, but a powerful minority—who did not bu{' that argument,
the Supreme Court notwithstanding and with all due respect to
them. They said:
We do not look upon the black people as pieces of property. They appear very *
human to us, and we are going to begin the political movement to make them a part

of the American constitutional system. We might do it through legislation, we might
do it through constitutional amendment.

But to advise them: “Look, the issue has been settled now; the
- Court settled it; be quiet, we want to hear no more of it,” is simply
unrealistic to expect. -

The problem you come back to in a democratic society is that,
ultimately, major policy questions—which slavery was, or this issue
of busing is—have profound political and policy implications and,
at some point I am ioing to remind you again—and I might sound
a little professorial here—are going to be resolved in the Folitical
arena. They are going to be resolved in the legislative halls some
way or other.

e fact that you have been before Senator Hatch’s subcommit-
tee, the fact that you are before this one now, is some evidence,
and the fact that we had an election last November that I am here,
and this sort of thing. There is a message there where the political
scilqntist would see that there is a desire to change this kind of
policy.

People simply do not buy the argument that in order to have
racial equality, in order to treat blacks and whites equally, you
must go through the kinds of contortions they are going through
down in Baton Rouge. 4 ~

There are just too many Americans, black and white, that do not
look upon that as the litmus test of your commitment to racial
equality. They just do not buy that. Again, it is not the world in
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which they live. They live in communities, they have families, they
go to neighborhood schools.

The idea, perhaps, of freedom of choice, or degrees of mobility, or
equality in terms of job opportunity or in terms of general mobil-
ity—the idea that you must have racial balances in schools as an
integral 'ﬁfm of a policy of equality and fairness they simply do not
accept. They do not buy that. at you. are seeing is a profound
movement to try to change this in tlie political arena.

All I can say to you is that there is going to be a response to it,
. whether it is statutory, as we are considering here, or whether it is
constitutional.

- I am not suggesting it is simple or it is easy, but to argue that all
potential attempts are going to be unconstitutional as, in a way,
you are suggesting these two bills are unconstitutional, as you put
it—perhaps—but, as Senator Johnston said, as we always know in -
the real world of constitutional law, let us see.

If we had passed it, we could challenge it in the courts. It could
go to the Supreme Court. If the Court said: “For reasons A and B it
18 constitutionally defective,” perhaps Congress could remedy those.
If not, we might go to a constitutional amendment.

I am trying to put it in the broadest context of American demeo-
cratic politics. The country today is weary of that kind of thing. I
do not think I exaggerate it in saying that. We are going to have
to, in the Congress, find a remedy to it.

I find as one Senator and I found in campaigning, that there are
S0 man thingﬁs where the public says: “ can’t you do some-
thing about this?”’ We say, ‘“Oh, because the courts have held
otherwise.,” They say: “Why can’t Ivou do something about that?”
‘“Because the bureaucracy has held otherwise.” And so it goes.

Finally, people say: “Well, ?parently fyou people in the Congress
don’t have any authority to do much o
say is: “Well, I suppose you are right. e simply acquiesce in
what the court decides we shall do or what bureaucratic elites
decide we shall do.

I can tell you, out there in the hinterland, as a beneficiary of last
November, m le are weary of it. They are weary of it in the sense
of saying: , you folks, see if you can’t find some fair, reason-
able, prudent, commonsense remedy to it.” And this busing one
hits that tripcord very hard and very fast.

I do not mean to go on here too much lecturing you on it. I am
trying to convey to you—not lecture you—the intense political
effort and desire in this country to do something. People in legisla-
tive bodies, be they in the U.S. Congress, or at the State level, or
. whatever, are not indifferent to that. ) .

The Court, it occurs to me, has become insensitive to the political
dimension of American politics. They think it is simply a matter of
issuing edicts and rules and regulationz. The bureaucracy has done
tl;gdsttxlx;mhel thing. They just, I fear, overdid what they thought was a
g g.

There is a strong movement, for example, to rein in the bureauc-
racy. There is a strong movement to rein in the courts. There is a.
strong movement by the American people to reassert their partici-

tion in making major policy decisions and, in this case, on the

using issue. (

”

anything.” And all I can _
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I do not wish to dismiss all of your very fine remarks as being
irrelevant and not germane, but they are intensely legalistic.

You say it will be found unconstitutional. You say this is ‘“‘one of
the rights, and the remedy must be there.” It is missing, again, this
political dimension that we have to cope with and to deal with.

I often like to point out to ple on this matter of the civil
rights movement in the United States since 1945—and, again, I
sgeak as a political scientist—probably the most successful thin
that we have had in the civil rights area has been the 1964 Civi
Rights Act. And do you know what? Because it was the deliberative
process of the Congress.

Congress was involved in trying to reach a commonsense solution
on public accommodations and fair emgéoyment practices. Public
- accommodations—Ilook at how that has been accepted in this coun-

trg Some people did not want it at that time.

ut I tell you, at least in defense of the 1964 Civil Rights Act,
they hacked that thing out here in the Congress, and you had the
legislative body make the decision, and it should happen in a
democracy on major policy questions.

Once the legislative chamber has made policy, that is going to
diffuse major opposition because people have had their say, the
have been a part of it, and we tend to live, as much as we can, wit
those policy decisions. We reevaluate them. We may modify them
over time,

But where we have ruptured this process—and I would personal-
ly agree with the import of the remarks here this morning by Mr.

ard and Senator Johnston—I sometimes sense a counterproduc-
tive aspect of this. It is antagonizing people. It is actually inflamin
a situation. It is distracting from the really legitimate problems o
how gnight you improve the opportunities for blacks in American
society. .

We are all bogged down and arguing over busing and whether
this is the ultimate litmus test. I do not wish to s;pe for all white
America, let alone black America, but I have a feeling in my own
political bones that the vast majority of whites and blacks in this
country would say:

Yes, this is not the real issue. The real issue ought to be focused upon jobs,
housing, and opportunities, and all other kinds of things.

There is nothing inherently inferior about a black school or a
black community. There is something inherently inferior when you
are not concentrating your resources and your talents in trying to
improve people in American society, whatever particular communi-
ty they might live in.

I do not wish to dismiss your very fine points and your very well-
stated points cavalierly, but I can say, as one person, I suspect we
are going to take some decisive action in this area. We are onl
g:l?rreling over what kind, what form, and what shape, it will

e. .

Where it goes, I do not know, in terms of what the Court will
say, but there will be continued pressure for the near term and the
long term to resolve this busing question. The opponents of it, I
would recommend, better sit back and look at the total political
context in which this has taken place and see if, perhaps, they
cannot come up with a better rationale than they currently have
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for justifying the status quo, which is politically wholly unaccepta-
ble in too many parts of the country. o

If you miiht respond to that, Mr. Taylor, and then—Mr, Ward—I
will get back to you and let you get in your points.

Mr. TAYLOR. I certainly do want to respond briefly.

Senator, I do not view this wholly as a legal problem, and my
testimony was briefly directed to the educational aspects of it. Let
me turn now to the human aspects of it as well.

We are dealing with a problem which I think everybody would
agree is a tremendously difficult problem in this societ{. For years,
through enforced action by the State, we have treated black people
very badly, first through slavery, then through the order of segre-
gation., : ,

It is not surprising that when we come to the point of trying to
cope with that situation, that it should be difficult to deal with.

Over many years of enforced segregation, blacks have learned to
- fear whites and whites have learned to fear blacks. So it should not
be a terrible surprise that when the time comes to remedy that
situation it becomes very difficult.

But the fact of the matter is that over a period of time we have
begun to address those problems, and the courts have played—I
would say to you, Senator—a heroic role against all kinds of pres-
sures in trying to work these problems through calmly and ably.

They have, frankly, not been assisted very much—except during
the period in the 1960’s when Congress and the President took
leadership—by the politicians because the politicians issued the
southern manifestoes and responded to the worst fears of people.

You look at a situation such as the situation in Charlotte-Meck-
lenberg in your own State. I will not say the problems are all
- solved there, but -when that decision came down the people of
Charlotte-Mecklenberg got together to make it work.

Ten thousand volunteers came into the school system, and people
in Charlotte-Mecklenberg today say that they have improved the
quality of education for all people, black and white, as a result of
their efforts.

I have been around to these communities—I am not just filing a
legal brief here—and I know some of the difficulties and some of
the fears that you are speaking about. But if we treat it calmly, if
people do not lose their nerve and do not lose their principle, they
come through it. .

A couple of years ago when Congressman Mottl put forward a
constitutional amendment on the floor of the House of Representa-
tives, Congressman Mendel Davis from South Carolina said:

We have worked through these problems in the South. Why should we be carry-

ing water for the North because it has taken the North so long to address those
problems? '

I do not see, frankly, sir, how you can provide opportunity for
minority students—blacks, Hispanics, and others—by herding them
together and continuing to herd them together in isolated schools,
regardless of how much money you spend on those schools. And we
are not spending more money on them, as you know, these days, as
has come out. |
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What this is all about is finally enabling people to be a part of
this society. We tried once before in the Reconstruction Era, and
that effort was dismantled.

Now, after we have made some progress, if you are saying to us
that the Congress is going to act to try to dismantle that progress, I
think it would be a very sad day indeed.

I am not resting my case entirely on the unconstitutionality of
these bills because I think grave damage will be done even if these
bills are ruled unconstitutional. I do not see the demand in the
country that you seem to see on this, sir.

. I think if you took the testimony of peo?le from communities
that have undergone this process you would find that many of
them have accepted this and feel they are on the road to recovery.

I would say, just in conclusion, that while I am, I think, as great
an advocate as anyone for fair housing, for equal employment
opportunity, for adequate programs to address the needs of those
who need a hand in this society, I hardly see any evidence in the
Congress of the United States today that that is the way they are
addressing these problems.

So, to say that we will forgo school desegregation and turn to
something, to put it most kindly, is blinking the facts of the
matter.

Thank you. ,

Senator EAst. Let me just respond briefly to that, Mr. Taylor.

You use the word herding—herding minorities—Hispanics or
blacks. It is a sort of revealing term to me. Again, I do not wish to
make too much of the point and engage in overkill with it, but
there is a certain implication in all of this busing rationale that a
predominantly black community, perhaps, or Hispanic, or what-
ever, is inherently inferior—that is, that these people are herded
into communities and they would really much prefer not to be in
those communities.

Do not misunderstand me—I do not mean that they do not want
to improve the quality of life in terms of jobs and housing and
opportunities for their children, but it strikes me—and you, I am
sure, would vehemently disagree—as a little patronizing—that
these poor folks have to live in their communities with one another
and have their own institutions and their own schools.

How, for example, does one account for a great university like
Howard University? Is not this troublesome? Or how does one
account for the great black community in Washington, D.C., or in
Harlem in New York? Ultimately, you reach a logistics problem.

Are we suggesting that a child in a large black-pogulated area of
a large city in America who is basically involved in the black
community is some way or other herded into an inferior existence
for an indefinite period of time? ‘

First of all, logistically, there is no answer to it; and, second, I do
not buy that premise, and most Americans do not. We are working
on very different premises here, and I would submit, frankly, Mr.
Taylor—and we can all argue the weighing of the figures, the
» stﬁtisti_cg, and the majority is on our side or the majority is on the
other side.

w7
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I dare say there are precious few people in America today in
public life who take a strong, adamant position that forced busing
is a good thing and find a strong public response to it.

I find the defense of it primarily confined to lawyers in the field
or those who have become, I would say, obsessed with the idea that
this is the only remedy to an incredibly complex problem.

I can certainly say that in North Carolina—I speak with some
authority for that State—forced busing is not at all popular.

You say: “Well, people have endured it. They have lived through
it.”” Well, of course, 1l)eople endure many things in life. Life is
imperfect, and it involves tragedy and sorrow and pain. The fact
that people suffer through a particular court edict does not neces-
sarily mean that is evidence why we ought to continue to maintain

it. ,

We ultimately, in my assessment, come back to an intense prob-
lem of the reality of man. People are social creatures. They live in
communities. We have got to respect, to some degree, the policy
judgments of those communities, of the American Nation as a

whole.
What you are proposing, I am as convinced as anything con-

vinces me in the real world of American politics today, does not

en{oy any serious degree of popular currency or support, and there
will continue to be great movement to change it. :

"However well and however eloquently you state your point, too
many people—and I will admit—including myself, will not accept
the rationale under your terms. We operate from different assump-
tions.

Your idea of what it would take to have racial equality, or
fairness, or generosity, or humanerness, or kindness, or goodness in
terms of race relations—I simply do not look upo.1 forced busing as
the litmus test of whether you have that commitment, and just too
many Americans would share that, and, I suspect, black and white.

Mr. TaYLOR. Senator, I will not take much more time, but just to
clarify a couple of points. When I used the word herding, while it
may be colloquial, I used it advisedly.

do you suppose that judges, who often come from conserv-

ative backgrounds, who go through the political process in order to

et their appointments, are ordering desegregation, including
using, in the way that they are?

The fact is that they are exposed in a very intensive way to the
causes of school segregation when they hold hearings in these
cases,

Judges have come in initially very sceptical, but after they have
heard testimony about the building of physical barriers to confine
a black community, about the way the Federal Government has
operated through the FHA programs to deny housing opportunities
to blacks, to promote the use of racially-restrictive convenants, to
break up neighborhoods, and to force blacks into a confined posi-
tion, I do not think the word herding is too strong at all.

Minority people simply have not been given that choice. What
we are talking about is taking steps to give them-that choice.

You mentioned logistics. The fact of the matter is that it has
been demonstrated—and I hope you will make a record on this—
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that the logistics of bringing about desegregation in metropolitan
areas is much easier if you can cross that line.

Take the city of Hartford. There is white community at one end
of town and a black community at the other end of town. But that
black community is right next door to a suburban school district
where it would not be at all difficult to bring about segregation.

So the logistics are not the problem. Obviously, where the IOﬁ'iS-
tics are a problem, the courts will say, as they did in Swann, that
we are not going to order any kind of desegregation that will be
detrimental to the education of any of the students involved.

You mentioned Howard and the community here. I think it is
ironic that the progress that has been made under the Supreme
Court’s decisions, under the 1964 Civil Rights Act, is being used as
the enemy of continuing this effort.

Certainly, people make it on their own. They make it against the
worst odds. But the fact is that, since we have begun to open up
this society, many more people have made it. And people say:
“Well, there are these people over there. They have made it. Why
do we need any more desegregation?”’

I repeat to you, Senator, what we are talking about is people
fil?a.lly being able to be a part of this society—to make their own
choices. .

I do not think—when you get down to it—the concerns of black
people are any different from the concerns of white people. They
want a better opportunity for themselves and for their children.

If we remove these constraints—if we finish the job of removing
these constraints—in the public schools as well as other areas, we
will be a much better society.

Senator EasT. I do not disagree with your goal. We obviously
have a strong difference of opinion over whether this is an appro-
priate remedy to the achievement of that goal.

Perhaps, to some extent, this has made it beneficial. We have
narrowed the scope of our difference, although you may well still
feel that by curtailing or eliminating this remedy you ultimately
impair very seriously the achievement of the goal. I respect your
opinion on that.

I suppose I have made it more than clear—perhaps ad nau-
seum—that I do not share that view, but I would like to think that
the hearings this morning have been beneficial to clarify, maybe,
what it is we are disagreeing over and whether this is an appropri-
ate remedy to the achievement of the common end.

Mr. Ward, you wanted to ask a question? i

Mr. Shattuck, we will let you come back next if you have some-
thing you would like to add. Let us do that. Maybe we can wrap it
uNP in the next 10 to 156 minutes. We had planned to go to 1 o’clock.

agbe we can take 16 minutes and then be finished.

o ahead, Mr. Ward.

Mr. Warp. Before I respond to the remarks, I would like to
respond to your statement and the comment you made, and I am
going to agree with Mr. Taylor, in part, in doing so.

You mentioned, Mr. Chairman, that 50 years ago, so far as the
legalistic part of it was concerned, in the Supreme Court, we had
Plessey v. Ferguson. That was changed and reversed in Brown.
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Since then, we have made a great deal of progress on the real
problem, which is racial prejudice. ~

Senator East. Could you pull the mike a little closer?

Mr. WARbD. Yes, sir. : ‘

We have seen the Supreme Court go from Plessey v. Ferguson, by
which you can assign students or people to different places or
accommodations because of their race, to Brown, saying that no,
that is now unconstitutional. -~ .

We go further than that, and we make {)ro ess. There is no
question but that during the 1960’s and early 1970’s considerable
progress in eliminating and decreasing racial prejudice and dis-
crimination was made, as Mr. Taylor indicated.

My concern is that now the Court is going so far in reaching for
a mathematical concept that you are reversing the trend and that
the racial prejudice and the racial discrimination is now coming
back. That is what we want to avoid.

Racial prejudice is not a one-way street. Blacks have racial ref‘t;-
dices against whites, just like some whites have against blac

I can remember one time a fifth circuit decision—Judge Brown
wrote it, I believe—in which he said:

Loath as judges are to articulate constitutional principles in the dry terms of
arithmetic, it is no longer the spirit that counts, it is the numbers.

When you say that in terms of education, and children, and a
school system, then you have gone to the destruction of education,
because that is what education is all about. You have got to formu-
late and build with that spirit.

What concerns me is that the progress Mr. T?lylor referred to
that we made is now being thrown out the window because the
courts have now gone too far in what they are ordering, and the
people as a whole cannot accept it.

Another thing that bothers me in this is, for example, in the
Rapides case. We had a young man testify—I say young—he was
38 or 40 years old, black, married with two children. He had moved
to Alexandria in about 1970.

When he first moved there, he and his wife and their two small
children were living in an apartment. As his salary increased, as
he was promoted, they ultimately bought a house.

He testified that he looked all over Alexandria and finally decid-
ed that the house he liked and the neighborhood he liked was on
Lincoln Road. That is in the predominantly black area. He looked
at both schools in that area—Lincoln Road Primary and Jones
Street Junior High. y

He found that they had good staffs, black and white teachers,
good principals, were well-run schools, and they bought their house
on Lincoln Road. He had one child at the time he testified in the
primary and one in the junior high.

And he objected to the Government and the Court now saﬁinﬁ
th? were goinf to take his child out of Jones Street Junior Hig
and bus his child across the river to Pineville. \

That is a black man. It is his constitutional rights, supposedly,
that Mr. Tag'lor has been referring to. He objected to moving his
child out of the nei%}:z)orhood school. :

I go back. The history of our country has been a history of
basically neighborhood schools—communities living together. We
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have ethnic populations and ethnic areas all over our Nation in all
of our big cities. We have Italian neighborhoods, we have Polish
neighborhoods, and in my State we have French neighborhoods and
English neighborhoods—or redneck neighborhoods, as they call
them sometimes—where blacks and whites were getting to know
one another on a voluntary basis and finding out that human
beings are human beings and should be accountable because of
their conduct and not because of their race or color.

When you throw them together against their wishes, particularl
their children, you eliminate that. All of that goes by the board.
That is my concern. That is why I am here to testify in favor of
some legislation—even if it turns out to be unconstitutional==that
will tell the courts that the sense of the people is that they are
destroying what they are trying to do. I will close on that. '

Mr. Taylor made a few remarks that I wanted to respond to
earlier. I just cannot leave them sit. He was talking about Baton
Rouge, and I certainly do not want to try the Baton Rouge case
before this subcommittee either.

With respect to building buildings, you build buildings normally
where the children are. When an area grows and outgrows the
building, you either build a new building or you put up T buildings
if you cannot afford it.

f you do not do that, then those people who moved there—you
have got to pick them up and bus them back across town some-
where. That generally is not an acceptable procedure. It may be a
court-ordered procedure now.

He mentioned that the district court was found to be in bad faith
and showed no leadership. May I remind Mr. Taylor and the sub-
committee—and what I want you to understand ig—that in 1970, as
I mentioned- earlier, that East Baton Rouge Parish School Board
voluntarily, when the biracial committee came up with a desegre-
gation plan that was acceptable to the plaintiffs and acceptable to
the court—that same court, U.S. District Court for the Middle
District of Louisiana not only said we were unitary, it said the
school board had acted in good faith throughout in trying to solve
the problem.

It came back in 1973 or 1974, after Swann, with a motion for
further relief, to reexamine the school system, appointed outside
court’s experts to come in and examine the system, again found
that we were unitary—desegregated faculties, desegregated extra-
curricular activities and transportation—and again commended the
board for its good faith efforts.

That was the same court—a different judge. Has that judge been
80 wrong over these past 10 years, and it is now this judge that all
of a sudden happens to be right?

1 submit to you respectfully that, regardless of the findings of the
district court, they helsed make his decision stand up. But those
findings of a lack of leadership are simply not correct.

That is all I have to say.

Senator East. Thank you.

Mr. Shattuck?

Mr. SHATTUCK. Mr. Chairman, I will just make a couple of com-
ments to follow what I think is an extremely eloquent presentation
by my colleague, Mr. Taylor, and recognizing that the exchange

.
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between you and Mr. Taylor, was something of an elucidation of
some of the points here.

I do not deny—not only do I not deny, but I clearly recognize
that the problems that are being discussed in this subcommittee
are real flesh-and-blood political problems involving the lives of
people, their future, the future of their children, and the way in
which they are going to live for a large part of their lives.

I do not rest my case on the question of the unconstitutionality
of these measures before the subcommittee, but I would like to
make a couple of brief comments about the law and about the
courts, because I think, in your discussion with Mr. Taylor, you
were tilting substantially away from the protection that the law is
intended to give in this society to minorities—to minorities who, in
many instances, cannot participate, by definition, in the same way
that the majority can in the political system.

Our system of law, and particularly constitutional law, is what
differentiates our system of government from so manfy others in
the world where minorities are not given the kind of protection
that we get here.

I think that we must not, in the noise of the time and the
concern of some people who are stating that they oppose certain
things that the law is proposing to do, lose sight of that central
fact. If we do, then a great deal of our system becomes less protec-
tive of minorities, and the flesh-and-blood problems of those people
who t:re subject to that kind of protection, I think, become even
greater.

Second, the courts are the vehicle for the protection of the rights
of minorities. Of course, I am not talking here just about racial
minorities either. I am talkin%‘about minorities in the society of all
points of view—minorities wit X:litical perspectives as well.

Judges are, indeed, political. As Mr. Taylor has pointed out, they
have come through the political system in order to get their ap-
pointments, so they are certainly not immune from the political
considerations that you have been discussing this morning.

But they have a particular job to perform in this society, which
is to sit and hear evidence, and hear evidence in a court of law
from both sides, and in the fairest possible manner that we have
been able to devise in our system—I think in many wag: consider-
ably fairer than the system of evidence-giving in the Congress, in
that both sides of tae({wint of view have to be very carefully bal-
anced and represented.

So the courts have the role of protecting the rights of minorities.
If we take a'_waK that authority or affect it in any very significant
way, which I think is what is being proposed here this morning,
that is damaging to all of us. , .

It is damaging to all of us because the game of attacking the
Federal courts and their essential role in fprot;ecting minorities in
this country can be played by all ends of the political spectrum,
and I think the fact that Congress has not done this up until now
and the fact that the Confress so wisely rejected the attack on the
Supreme Court that was leveled by a liberal administration in the
Roosevelt era, I think demonstrates that ultimately peo%le recos-
nize that the courts are essential in dealing with these flesh-and-
blood problems.
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So I do not deny that this is a hard flesh-and-blood political
question, but I think it is very important not to shortsell the courts
and the law, and particularly the constitutional law as defined by
the courts, in trying to reach a decision about what to do about it.

Finally, I would associate myself with virtually everything that
Mr. Taylor has said in the colloquy that he has had with you.

Senator East. Gentlemen, I wish to thank all of you for coming. I
would like to feel, if nothing else, this morning we have at least
begun a record here on which we can build and ultimately make a
judgment.

We will certainly leave the record open for matters you might
wish to submit. Without objection, they will be inserted together
with your prepared texts.

Certainly, the staff on both sides can continue to remain in touch
for additional comments or information that we might need.

I thank you, and unless I hear senous objection to the contrary
we shall stand adjourned.

[Whereupon, at 1:10 p.m., the hearing was adjourned.]
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WEDNESDAY, SEPTEMBER 30, 1981

U.S. SENATE,

SUBCOMMITTEE ON THE SEPARATION OF POWERS,

COMMITTEE ON THE JUDICIARY,
B Washington, D.C.

The subcommittee met, pursuant to notice, at 10:15 a.m., in room
2228, Dirksen Senate Office Building, Senator John P. East (chair-
man of the subcommittee) presiding.

Present: Senators Baucus, and Heflin.

Also present: Senator Charles E. Grassley from Iowa, a member
- of the full Committee on the Judiciary. -
Staff present: James McClellan, chief counsel; James Sullivan
 and Craig Stern, counsels; Debbie Freshwater, clerk; and Ken Kay,
minority chief counsel.

CALL TO ORDER

Senator East. I would like to call the session to order.

We begin hearings this morning on S. 1647 ! and related matters.

I would like to welcome our distinguished panelists this morning,
our audience, and my distinguished colleague, Senator Grassley of
Iowa, who we are going to recognize immediately because he has
some other pressin%ebusiness he must go to. -
__He is not a member of our subcommittee, but he is here to speak
on behalf of, or to introduce, Dr. Ralph S. Scott, Jr., who is a
distinguished educator from Senator Grassley’s great State of Iowa.

Senator Grassley, with your approval, we will let you have the
floor for a moment. _

Senator Baucus from Montana, the distinguished ranking minor-
ity member of this committee, should be here very shortly. He is
tied up in another meeting at the moment, but we expect him any
minute.

Senator Grassley?

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF I0WA

Senator GrassLEy. Thank you, Mr. Chairman.

Ralph, it is a pleasure for me to be here, even though I am not a
member of this subcommittee, to introduce you to my colleagues
and to tell them that they are going to find your testimony very
valuable in formulating policy before this committee.

1 A copy of S. 1647 can be found in the appendix.
(105)
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Ralph, as I refer to him, I know so well that I do not have to look
up his name in the phone book to dial his home phone, or his office
phone either.

I have consulted with him on many occasions when 1 was a
member of the State legislature and when I was chairman of the
education committee of the lowa House of Representatives in the
years 1969 to 1973. ~

He is not only a constituent of mine, but he is on the faculty of
what I refer to as my university. In the jargon of Iowans, that is
the university that generally gets less appropriations from the
State legislature because it is not as big as the land grant universi-
iI;y or the University of Iowa. This is the University of Northern

owa.

I am proud of anybody who is affiliated with my university, the
University of Northern Iowa. It is the university of one of my sons
who is now attending there, as well as my wife who is now a full-
time student at the University of Northern Iowa. .

We are very lucky that you, Ralph, could take the time from
your teaching schedule to come to Washington and share your
reasoned views on busing with us.

I want to emphasize the term ‘“reasoned,” because I think too
often in this debate we only get the emotional arguments. He has
received his notoriety from the research that he has done on this
subject, Mr. Chairman. -

I want to say a few words about his background. He is director of
the education clinic at the University of Northern Iowa. He holds a
Ph. D. in educational psychology from the University of Chicago.
He is the author or coauthor of 3 books and over 30 articles which
have appeared in national journals of education and/or psychology.

He is noted for his contribution to a program in Iowa that we
call home-start which has been federally funded—a program de-
signed to aid parents who want to teach their preschool children in
the home.

There is a lot more that I could say about Ralph, but I know that
you want to receive the testimony from everybody else.

He has been a consultant in other States on this subject of
busing. I have said he has done the research; but in a very real
sense, he is a scholar. He is a commonsense educator who is not
afraid to challenge tradition.

That is what I like about Ralph Scott—the fact that he will seek
his own answers, and he is willing to challenge tradition. It does
not matter whether it is an educational tradition or a political
tradition.

In the area of busing we obviously are up against both political
tradition and now, after 25 years, educational tradition.

Welcome, Ralph.

OPENING STATEMENT OF SENATOR JOHN P. EAST -

Senator East. Thank you, Senator Grassley. We appreciate your
coming and introducing your distinguished constituent here.

We would be delighted to have you stay as long as you would
like, realizing of course that you have other matters to attend to.
We do appreciate your coming. - '
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I would like to recognize my distinguished colleague and the
ranking minority member of -the subcommittee, Senator Max
Baucus of Montana. It is always a great pleasure to work with him.
I welcome him this morning. -

Senator Baucus, we have so far simply heard from Senator
Grassley who has a constituent here who is one of our witnesses.
He was making a few remarks.

What I thought we might do is proceed. I had not yet made a
statement; I thought I would make a brief statement. Then you
could do likewise. Then we would proceed with our panel if that
sounds satisfactory to you.

Before we turn to our witnesses, and I guarantee you we will do
that very shortly after the preliminaries and ceremony, I would
li}l;:e tlo welcome you and remind you that we will be with you very
shortly.

As chairman of the subcommittee, I would like to take the liber-
ty of just a few minutes to describe what it is I think we are doing
and what we hope to be doing so the interested parties and the
public generally and the press and so forth might know at least
where I as one person think we are going and what we are doing.

We are planning a series of 3 days of hearings—today and tomor-
row and also on October 16—dealing with S. 1647.

Our hearings toda}y will focus more upon the educational and
community impact of busing, be it good or not so good. Tomorrow
we will be discussing the constitutional implications of this bill and
related matters. On October 16, we have a member of the adminis-
tration coming, as it now stands, as well as colleagues from the
Senate and House who will be coming.

A list of these witnesses for today and tomorrow and on the 16th
has been made available for anybody who would like to know who
these people are. :

We have made every effort, in cooperation with all the staff—
majority and minority—to try to get a balanced presentation here,
because it is one of those issues in which there are not only

- differences of opinion but I am fully aware of it—I think we all
are—there are very strong differences of opinion. It is appropriate
that the points of view be heard and be heard as thoroughly and
exhaustively as we can within the confines of hearings, which by
definition, I presume, always must be limited. - .

Senator Baucus and I at this point feel that 3 days of hearings
should be adequate to the task. If at the end of that time we decide
it is not, we have no built-in prohibition against extending them.
We want to do justice to the subject. ’

I go into it in that spirit, and I certainly know that he goes into
it in that spirit also.

The subject before us is S. 1647. This is a specific bill that I have
proposed, but I would like to make it clear that I do not consider
this particular measure sacred. I have no vested_interest in it.

I do feel it gives us a point of reference to begin this discussion,
and it is in that spirit that I offer it.

These hearings are exploratory, as well as the bill. What final
form, if any, legislation comes out of this subcommittee of the
Judiciary Committee I do not know.
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I consider it our responsibility, and my particular responsibility
as chairman, at least to proceed with the hearings and the discus-
sion and the dialog and see where it ultimately comes out in the
-near term.

I do suspect that at some point this subcommittee and the Judici-
ary Committee will be reporting something out to the entire
Senate. However, I repeat, the exact form and nature of it I do not
know because no one should -be so presumptuous as to suggest he
could divine what would be the collective wisdom of this subcom-
mittee—let alone the Judiciary Committee or the entire U.S.
Senate. We will let the legislative process work its way as far as
that particular point goes.

The bill I have introduced does focus upon a specific problem.
That is the issue of court-ordered busing—lower Federal court-
ordered busing—for the express purpose of achieving racial balance
in the public school systems of the United States. That is the
particular matter at which this legislation is directed.

The issue of busing, I repeat—and you and I know—is a very
divisive issue. There are strong feelings on both sides.

This bill represents a point of view which does not think it has
been a positive force in the United States—first of all, in terms of
education and, second, in terms of its impact upon the black and
white communities of this country.

Also, there is a feeling—and, again, I am expressing my senti-
ments here and to some degree perhaps they represent the feelings
of others—constitutionally, the use of court-ordered busing for pur-
poses of achieving racial balance would seem to fly in the face of
the constitutional provisions of the equal protection clause and
certainly of Brown v. Board of Education. '

As T understand that, and as many others understand it, it
means that what is required under our Constitution is that it shall
be colorblind. What is required is racial neutrality.

When you begin to subtly, or not so subtly, eat away at that
concept and allow race to be a consideration in State or local
governmental action it does seem to a number of critics that you
begin to jeopardize a very fundamental premise that has become, I
think, a dominant and accepted one in American public life
today-—namely, that race ought not to be a consideration in govern-
mental action.

Another thought I would like to offer on the spirit in which this
bill is offered is that there is no intention here, in spite of what
others maty feel or think or suspect, to turn any clock back. It is
not an effort top upend all of the other options and avenues for
dealing with the very important and sensitive issue of civil rights
of black and white Americans or any other American ethnic, reli-
gious, racial group. ~

I might put it this way, and again I speak for myself. I do not
think it is accurate or appropriate to suggest that your acceptance
of court-ordered busing for purposes of achieving racial balance is
the litmus test of a sound civil rights policy in the United States. I
do not think that it is. It is in that spirit that I offer S. 1647.

What this bill would do is very narrow in scope. It would with-
draw the jurisdiction of the lower Federal courts to issue orders of
any type requiring busing where the express purpose 6r only pur-
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is to achieve racial balance. That is the particular mischief, at
[east, at which it is directed.

We will get more testimony on this point tomorrow, but the
Congress of the United States does have the power under article 3
of the Constitution to determine the jurisdiction of the lower Fed-
eral courts. We have the power under that article 3 to create the
courts. We have the power under that article to abolish the courts.
We have the power under that article to decree the extent and
limit of their jurisdiction. ‘

I would like to stress that this bill deals only with a narrow,
slender part of the jurisdiction of the lower Federal courts; namely,
the power to issue orders to require busing for the purpose of
achieving racial balance in a school system.

It does not affect its jurisdiction in any other area to deal with
the whole gamut of issues and problems affecting the civil rights of
minorities under the U.S. Constitution.

Whatever defects or limitations the bill may have, and it may
well have, we hope these hearings will contribute to determining -
that. We do feel that it has the virtue of being understandable,
simple-without being simplistic, and that it is directed to a specific
problem—namely, the one of court-ordered busing for purposes of
achieving racial balance.

A final point I would like to make in terms of giving a little
perspective on the spirit in which this is offered, and then I shall
geage and desist, is to put in a little broader context the problem of

using.

Certainly one of the basic premises of representative govern-
ment, which is the basic symbol or concept of the American demo-
cratic tradition, is that major and sweelping and pervasive policy
decisions ought to be made by the legislative branch through the
deliberative process.

It has the merit of being able to have all points of view brought
in to build consensus and to be able to measure an infinite variety

_of perspectives. It is probably the great virtue of the legislative
process. I would note it is probably the most successful piece of
%\2;15 rights action that has been taken in the United States since

The 1964 Civil Rights Act, I would note, is a product of the
legislative body. .

Those areas where we have had the greatest public alienation
and antagonism have come where issues have been determined in
gn]isctvery difficult and sensitive area by court edict or bureaucratic

ict.

I think this is true in the area of busing. ‘

I find it inconceivable, in terms of the turmoil that this matter
has caused in American public life today throughout the country,
that if it could have been left to the orderly building of consensus
through the deliberative process of the legislative chamber—be it
either the congressional or State level—I think you would have a
more satisfactory, enduring, and lasting solution to a very difficult °
problem because it would have facilitated the building of consensus
rather than rupture and alienation and frustration. I think it has
contributed, to a considerable degree, to compounding the very
important matter rather than resolving it.
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I do feel it appropriate that the legislature be involved in this.

At some point, in terms of court action aiid bureaucratic action,
it became imperative that through the legislative process we would
become involved. We are and I think it appropriate that we be
involved and see what, if any, kind of remedy we might be able to
come up with.

I thank you for your indulgence, Senator Baucus. I welcome you
this morning.

STATEMENT OF SENATOR MAX BAUCUS

Senator Baucus. Thank you, Mr. Chairman.

I first want to apologize for my tardiness:

You are to be very highly commended for starting the hearing on
time—a rare occurrence in this body. I know it was a sacrifice for
you to wait for Senator Grassley and myself, and I appreciate your
patience. - "

Senator East. Thank you.

Senator Baucus. All of us in this country place education high
on our agendas.

I am certain that as we pursue this bill and examine it and try
to determine the degree to which this bill is good public policy or
not, we will carefully focus on the public policy goal of quality
education. .

I would like to read a quote from Chief Justice Warren from the
Brown decision, which I think will serve as a helpful starting point
for this hearing. :

He says in the Brown decision, and I quote:

Today education is perhaps the most important function of State and local govern-
ments. Compulsory school attendance laws and the great expenditures for education

- both demonstrate a recognition of the importance of education to our democratic

society. It is required in the performance of our most basic public responsibilities—
even service in the Armed Forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to cultural values, in
preparing him for later professional training, and in helping him to adjust normally
to his environment. In these days, it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an education.

uch an opportunity, where the State has undertaken to provide it, is a right
which must be made available to all on equal terms.

As I see it, there are two major areas of inquiry we must under-
take with respect to this bill. During today’s session, we will look
at the suggested findings in the bill. ,

I think it is very important for this subcommittee to examine
each of those findings as carefully as we can and to ask the
witnesses probing questions to try to determine which findings are
supported by the evidence, which findings are not, and which find-
ings can never be resolved.

It has always struck me as a bit strange that we draft bills
saying that Congress finds this or that, but we do not spend much
time trying to find out whether these findings are accurate. I think
it is important that we do so.

Second, we will look at the constitutionality of efforts on the part

of Congress to restrict judicial remedies in lower Federal courts. It
is obviously a very important question.

I believe that there is a limit on the degree to which Congress
can limit judicial remedies. In my view, that limit is that Congress

N
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cannot restrict a remedy to the extent that a constitutional right
can no longer be vindicated.

I think it is crucial that we explore whether or not this bill goes
too far in prohibiting a particular remedy.

I look forward to a very interesting and, I think, constructive 2
days of hearings. I think it best if we proceed.

Thank you, Mr. Chairman.

Senator East. Thank you, Senator Baucus.

Gentlemen of the panel, I welcome you. I would like to, if I could,
briefly introduce all four of you. Then we will let all four of you
‘speak. Then we wnould like to come back and get into some ques- -
tions and answers.

I caution, ourselves as well as you—sometimes we Senators vio-
late our own ground rules—we are under some, as always around
here, time constraints. We need to be out of here by 12:30 p.m. I
will certainly make every effort to keep my remarks and questions
as brief as I can and, of course, give equal time to Senator Baucus
and others who will be coming. ;

As you have been asked, and I would appreciate it if you would,
try to keep your oral remarks to about 10 minutes each to summa-
rize your position. As you are well aware, your written statements
will be made a part of the record at the completion of the oral
presentation of the entire panel. We will have that available.

We make no pretense that we can, as Senator Baucus has very
rightly suggested, resolve all of the complexities of factfinding
today. What we are really groping for is some rationale for your
conclusions as serious students of this. As far as the extensive
consideration of the data, we can of course do that at another time
and place and will do so.

I do encourage you and implore you very strongly to keep your
remarks as concise as you can, consistent with making your point,
and appreciate that your statements will be made a part of the
record. That will allow us the time to get into some questions and
answers with you, which is really the vital part for us here at the
hearing.

This morning we have with us in our first panel Dr. Ralph S.
Scott, Jr., professor of education, University of Northern Iowa,
Cedar Falls, Iowa. He holds a Ph. D. in the School of Educational
Psychology from the University of Chicago. He is the author and
coauthor of 3 books and over 30 articles which have appeared in
national journals of educational psychology. Dr. Scott recently com-
‘{).leted a research synthesis on black achievement and desegrega-

ion.

We also have the pleasure of having with us this morning Dr.
Herbert J. Walberg. He is from the University of Chicago and has
a Ph. D. in educational psychology. He has held research appoint-
ments at the Chicago Educational Testing Service and University
of Wisconsin. He has taught at Rutgers and Harvard University.
He is now a research professor of education at the University of
Illinois at Chicago Circle. He authored or edited 16 books and
wrote 12 chapters of books edited by others, 11 technical mono-
gra&l;s, and approximately 135 research papers on a variety of
matters. .
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We also have Dr. Willis Hawley. He is dean of the George Pea-
body College for Teachers at Vanderbilt University and professor
of education. He is also a professor of political science and senior
research associate at Vanderbilt University. He was awarded a
Ph. D. with distinction in political science at the University of
California at Berkeley. He has written widely on desegregation,
urban politics, and other subjects. He recently released the results
of a $250,000 desegregation study financed by the Office of Civil
Rights and the National Institute of Education.

Finally, we have Dr. Meyer Weinberg. Professor Weinberg is the
director of the Horace Mann Bond Center for Equal Education and
professor in the School of Education at the University of Massachu-
setts. He completed his undergraduate and graduate studies at the
University of Chicago. He has authored six books, published exten-
sively on education and desegregation, and is the editor of the
magazine, Integrated Education and Research Review of Equal
Education.

Gentlemen, I welcome you this morning.

Dr. Weinberg, if you will please begin.

STATEMENT OF PROF. MEYER WEINBERG, DIRECTOR, HORACE
MANN BOND CENTER FOR EQUAL EDUCATION, UNIVERSITY
OF MASSACHUSETTS, AMHERST, MASS.

Mr. WEINBERG. Thank you, Mr. Chairman. .

Section 2(b) of the Neighborhood School fransportation Relief
Act of 1981 reaches 11 findings related to the ‘“assignment and
transportation of students.” I would like to review each one from
the viewpoint of whether it accords with experience in desegregat-
ed school systems as well as with research as reported in readily
available sources. “The assignment and transportation of students”
is here equated with busing.

Finding No. 1 declares that busing:

Leads to greater separation of the races and ethnic groups by causing affected

fa}r?ililes to relocate their places of residence or disenroll their children from public
schools. .

In cities such as Memphis, white flight from mandatory desegre-
gation was widespread. In Boston, the flight was less sweeping. In
both cities, many, if not most, of those who left were already
attending segregated schools and living in segregated housing.
Thus, their departure did not cause greater separation. Further, in
-Boston, while during the first 2 years of desegregation white flight
occurred, there was less separation of the races among the white
and black children who remained. .

In places such as Jefferson County—that is, Louisville—many of
the whites who left -were replaced by other whites who moved in.
In large cities, such as Miami, St. Petersburg, Tampa, and others,
flight was less than 4 percent. In moderate-size cities, according to
Dr. Coleman in 1975, flight was negligible in most such cases.

Finding No. 2 declares that busing:

Fails to account for the social science data indicating that racial and ethnic

balance in the public elementary and secondary schools is often the result of
economic and sociologic factors than past discrimination by public officials.
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Federal -courts in mandating busing usually cite acts of deliber-
ate discrimination by school boards. A school system that was once
deliberately segregated can expand without further deliberate ef-
forts by school authorities. It would be difficult to find a school
district with mandated busing which did not engage in deliberate
segregation.

In addition, school districts often influence the very economic
and sociologic factors that result in segregated housing and, in
time, segregated schools. This was the case in Kalamazoo, Mich.,
for example..

Finding No. 3 declares that busing:

Is not reasonably related or necessary to the achievement of the compellin

" governmental interest in eliminating de jure, purposeful segregation because such’
segregation can be eliminated without such assignment and transportation.

The primary alternative to busing is integrated neighborhoods,
but housing integration has advanced little in recent years. Presi-
dent Ford in 1976 directed that a study of alternatives to busing be
made. No alternative was reported. Voluntary desegregation is
effective in limited circumstances, such as desegregating a single
school, as in Richardson, Tex., or in a highly restricted scope, as in
San Bernardino, Calif.; but it has not been successful in desegregat-
in% andy sizable city.

inding No. 4 declares that busing “‘causes significant education-
al, familial, and social dislocations with commensurate benefits.”

Busing, as such, has only a single purpose—moving children to
specific schools. What happens after the children leave the buses
depends on the activity of the school and home. More times than
not, the academic achievement of black children in desegregated
schools is higher than that of black children in segregated schools.
To the degree that such desegregation was imfﬂemented by busing,
one may conclude that busing was beneficial. Again, however, it
was the schooling—not the busing—that produced the growth.

As for dislocations, in the overwhelming majority of cases deseg-
reqation, whether by busing or other means, is implemented peace-
ably and without incident. Parental concerns about safety are usu-
ally stilled after a few days. This has been the case in large cities,
such as Denver, or small ones, such as Holyoke, Mass. Even in
Boston, only three of the 17 high schools experienced serious disor-
‘der and virtually none of the more numerous elementary schools.

Finding No. 5 asserts that busing “undermines community sup-
port for public educatution.”

Unfortunately, community support for public education is declin-
ing, both in segregated and desegregated school districts. It would
seem difficult to separate out what part belongs to desegregation or -
to segregation. In some desegregated communities, such as Char-
lotte, N.C., community support and school desegregation have
grown together. In South Holland, Ill., white resentment at manda-
tory desegregation has led voters to reject school tax measures for
. ovgr ?s dozen years, a certain expression of lack of support of the
schools.

Desegregation court orders frequently mandate community and
arental involvement in the schools. Before desegregation, such
ormal involvement was almost unknown. This is another form of

community support for the schools.
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The departure of middleclass whites and blacks from various
central cities is depleting the reservoir of traditional support for
public education. What responsibility desegregation bears for this
is exceedingly difficult to determine. The pattern is older than
desegregation, and it exists in segregated communities as well.

Finding No. 6 declares that busing ‘““is destructive of social peace
and racial harmony.”

That fact that all but a handful of desegregation cases have been
brought and supported by black plaintiffs suggests that racial rela-
_ tions in the schools affected were quite disharmonious. Also, white
criticism of desegregation does not abate in the absence of busing.
In communities where boundary changes, pairing, change of feeder
patterns, and other nonbusing techniques are being employed, criti-
cism by whites continues.

Finding No. 7 declares that busing ‘“has not produced an im-
proved quality of education.”

In my comment on finding four, I indicated experience supports
the conclusion that under desegregation more times than not black
achievement rises. The research support is formidable. However,
this is not to say that the quality of education in desegregated
schools is satisfactory. For one thing, even where black achieve-
ment rises, it still lags behind that of whites. That gap must be
closed. The chance for it being closed under segregation is nil.
Under desegregation, there is a fighting chance that it will.

Finding No. 8 declares that busing “debilitates and disrupts the
public Seducational system and wastes public funds and other re-
soures.

A number of school systems that have gone through a busing
program and were then called unitary by a court have been dis-
missed from further court supervision. At times, this happens
through court process. At other times, it happens through a settle-
ment by the parties. There is no evidence that such systems have
been through the wringer and are in any sense debilitated or
disrupted. Rather there is reason to believe the opposite. In some
cases, desegregation has rehabilitated the system.

It should be recalled that desegregation does not create educa-
tional problems; it uncovers them. A system that is facing up to its
problems is in a better position to solve them. .

The research of David Colton and colleagues at Washington Uni-
versity in St. Louis is producing the first really firm knowledge
about the costs of desegregation. He points out that in Buffalo and
Boston, among others, desegregation compelled school system man-
agers for the first time to adopt modern accounting procedures
based on computerized information. Budget planning benefited.
The advent of desegregation in Cleveland revealed the abysmal
state of financial management in that city’s schools. ‘

Often, according to Colton, the net cost of desegregation to a
school district is minimal, or even near zero, after taking into
account increased State and Federal aid and systemwide economies
of school closings and the like.

Finding No. 9 declares that busing ‘“‘unreasonably burdens indi-
viduals who are not responsible for the wrongs such assignment
and transportation are purported to remedy.”
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A school district found to have acted illegally must remedy such
behavior. Since racially discriminatory policies by the school dis-
trict led to the artificial separation of children on the basis of race,
any constitutionally acceptable remedy must end that separation.
Thus, a number of children of both races will necessarily be reas-
signed. The burden of that reassignment must be equitably shared
by all the affected children. This does not seem unreasonable.

The Swann ruling of 1971 already safeguards children from un-
reasonable burdens of busing, as these might harm the child’s
health, safety, or educational interest. The duration of the bus ride
cannot be such as to be harmful. To my knowledge, no research or
documented experience has established such harm in busing.

Just this past July, the school board-appointed Task Force for
Magnet Schools recommended to the Houston, Tex., board of educa-
tion that maximum one-way travel time for students be set at 60
minutes for elementary and junior high level school students and
90 minutes for high school students. These limits were not chal-
lenged by the school board or the superintendent.

indinfl No. 10 declares that busing “infringes the right to racial-
ly and ethnically neutral treatment in school assignment.”

The goal of desegregation is to create schools in which race does
not affect the way a child is treated. Such schools cannot come into
existence without the prior elimination of racial discrimination.
This cannot eventuate unless children are reassigned so as to end
racial discrimination.

There is, of course, no right to remain segregated by race where
the 14th amendment is being violated. Swann approved race-con-
scious remedies in such cases.

The last finding, finding No. 11, declares that busing:

Has been undertaken without any constitutional basis or authority since the
Constitution of the United States does not require any right to a particular degree
of racial or ethnic balance in the public schools.

The term “racial balance” was invented by lawyers during the
1960’s as descriptive of efforts to create greater racial representa-
tiveness in a de facto segregated school district. The term “‘desegre-
gation” was most often reserved for efforts to rectify de jure segre-
gation. Over the past 20 years, both terms have been used inter-
changeably, thus confusing the original distinction.

There is no denial in finding No. 11 that the Constitution re-
quires desegregation when the 14th amendment is breached.

In Swann, the Supreme Court held that States had the right to

rescribe racial-balance remedies-in the absence of any proof of
intentional discrimination. The national government was held not
to have such a right under the Constitution. States such as Illinois,
Pennsylvania, and Massachusetts have, in fact, prescribed segrega-
tion even if it is of a de facto nature. This right has not been
challenged successfully in any Federal court.

In summary, all the findings except for Nos. 10 and 11, which
" involve legal principles, all:(fe certain consequences to follow from
the adoption of busing remedies.

I have tried to square the first nine findings with the research
and documented experiences known to me and find them wanting.
In most cases, they are directly contradicted by research and/or
experience. In others, they can neither be proven nor disproven.
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All in all, they do not in my opinion seem to constitute a solid base
for the making of public policy.

Following are specific citations which relate to my evaluation of
the findings, which are also references to specific studies, for the
most part, on both sides of the issue. -

Thank you, Mr. Chairman.

Senator East. Thank you, Dr. Weinberg.

[The citations and references referred to above by Professor
Weinberg_follow:] -

References to Materials Relating to the Foregoing Evaluation of the Bill’s
“Findings”

Finding 1 oL

Armor, D. J. “White Flight and the Future of School Desegregation” in Stephan, W.
G. and Feagin, J. R. (eds.), Desegregation: Past, Present, and Future. New York:
Plenumi Press, 1980.

Coleman, J. S. “Recent Trends in School Integration,” Educational Researcher 4
(July~August 1975): 3-12, - ’

Cunningham, G. K. and Huske, W. L. “A Metropolitan Plan—Where the White
Students Went.” April 1979. ERIC ED 169 205. (Louisville)

Farley, Reynolds. “School Desegregation and White Flight: An Investigation of
Competing Models and their Discrepant Findings,” Sociology o” Education 53
(1980): 123~139.

Giles, M. and others. “The Impact of Busing on White Flight,” Social Science
Quarterly 55 (September 1974): 493-501.

Rossell, C. H., “Boston’s Desegregation and White Flight,” Integrateducation 15
(1976): 36-39.

Finding 2 .

Fox, Noel P. “The Kalamazoo School Decision,” Integrateducation 11 (July-October
1973): 72-84.

Finding 3

Estes, Robert and Skipper, Kent. Comprehensive Evaluation of the Pacesetter Pro-
gram, Richardson Indzpendent School District. Dallas, Texas, December 1976.

Reynolds, F. and others. “Chocolate City, Vanilla Suburbs: Will the Trend toward

cially Separate Communities Continue?”’ Social Science Research 7 (December
1978): 319-844.

Trombley, W. “Magnet Schools Working in San Bernardino Integration, “Los Ange-

les Times, February 11, 1980.
~ Weinberg, Meyer. “Housing and School Desegregation: Citizen Initiatives and Gov-
ernment Responses,” Integrateducation 18 (January-August 1980): 2-11.

Wolf, Eleanor P. “Northern School Desegregation and Residential Choice,” Supreme
Court Review 63 (1977): 63-85.

Finding 4

Bradley, L. and Bradley, G. “The Academic Achievement of Black Students in
Desegregated Schools,” Review of Educational Research 47 (1977): 399-449, -

Crain, R. L. and Mahard, R. E. “Desegregation and Black Achievement: A Review of
the Research,” Law and Contemporary Problems 42 (1978): 17-56.

Cohen, M. “Boston,” Integrateducation 15 (1977); 9-10. -

Cullen, Kevin and others. [Coverage of first three days of desegragation] Holyoke
Transcript Telegram, September 9-11, 1981.

Krol, R. “A Meta-Analysis of Comparative Research on the Effects of Desegregation
on Academic Achievement.” Doctoral dissertation, Western Michigan University,
1978, University Microfilms Order No. 79-07962. - ®

Stw.:fhn,lgggncy H. “School Desegregation: Outcomes for Children.” New York:

ey, . .

U.S. Commission on Civil Rights, Hearing Held in Denver, Colorado: February 17-
19, 1976. Washington, D.C.: The Commission, 1978.

Weinberg, Meyer. “Minority Students: A Research Appraisal.” Washington, D.C.:
Government Printing Office, 1977.
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Finding 5 -

Carol, L. N. “Court-Mandated Citizen Participation in School Desegregation,” Phi
Delta Ka; 69 (1977): 171-178. .

Katzman, rtin T. and Childs, Harold. “Black Fgﬁg; The Middle Class Black
Reaction to School Integration and Metropolitan ge.” Discussion paper No.
17. Richardson: University of Texas at Dallas, February 1979.

Maniloff, Howard. “Community Attitudes Toward a Desegregated School System: A
?;}zxgy of Charlotte, North Carolina.” Doctoral dissertation, Columbia University,

Rossell, C. and Hawley, W. D. The Causes of White Flight from School Desegrega-
tion and Some Policy Options. Durham, N.C.: Duke University, Center for Educa-
tional Policy, 1980.

Serow, R. C. and Solomon, D. “Parents’ Attitudes Toward Desegregation: The Prox-
imity Hyﬁ:thesisz” Phi Delta Kappan 60 (1979): 762-753.

Weinberg, Meyer. “A District Desegregates: 1968-1977, “Research Review of Equal
Education 1 (Fall 1977): 13-28 [District 151, South Hoiland, Illinois]

Finding 6 '

Ashworth, Kent. “Georgia School Board Member Recalls the Not-So-Distant Past,”
Education Daily, July 14, 1981. [Henry County]

Daniel, Philip T. K. “A History of Discrimination against Black Students in Chicaﬁgo
Secondary Schools,” History of Education Quarterly 20 (Summer 1980): 147-162.

De Loache, Frank. “I'm Not Against Integration. I'm Against the Way It Is Being
Done”’, St. Petersburg Times, October 19, 1980.

Eckford, Elizabeth. ‘Little Rock, 1957. The First Day,” _Southern Exposure 7
(Summer 1979): 28.

Freeman, Laura Ann. “Full Integration Tested Talladega High’s Class of ’71,”
Anniston Star, May 11, 1980.

Kozol, J. Death at an Early Age. The Destruction of Hearts and Minds of Negro
Children in the Boston Public Schools. Boston: Houghton Mifflin, 1967.

“Local Educators Recall '60s: Mixing Black, White Not Easy at First,” Lexington
Herald, May 18, 1979.

M(ilg{%way, Bill. “Prince Edward: Fury Fades,” Richmond Times Dispatch, May 13,

Mebane, Mary. Mary. New York: Viking, 1981, [North Carolina]

Finding 7

Wilson, Laval S., “Berkeley; Still the Capital of Desegregation,” Integrateducation
18 (January-August 1980): 72-79. )

Finding 8

Colton, David L. and Berfg, William M. Budgeting for desegregation in Large Cities.
?t. Louxs,lsl)\g?: Center for the Study of Law in Education, gsashington University,

anua .

densen, Christopher. “A City Loses Control of Its Schools,” American Education 16

(November 1980): 6-10. [Cleveland]

Finding 9
Task Force for Magnet Schools, “Report Presented to Houston Independent School
District Board of Education” Houston: HISD, July 1981. Page 7.

Senator East. Dr. Hawley?

STATEMENT OF WILLIS D. HAWLEY, DEAN, PEABODY
COLLEGE, VANDERBILT UNIVERSITY, NASHVILLE, TENN.

Mr. HAwLey. Thank you, Mr. Chairman, for the opportunity to
address the committee.

There are two goals of this testimony today. One is to show that
the assumptions upon which the bill 1s based—one can call them
findings, but I prefer to call them myths—are inaccurate, largely
wrong, and at best misleading.

Second, it is to indicate that whatever our past experience has
been with school desegregation, there is every reasomn to believe we
could do a better job with it.
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The conclusions upon which this testimony is based rest on some
6 or 7 years of work by several colleagues and myself—more re-
cently, a study which reviewed some 1,200 items in written litera-
ture, papers, court cases, and intensive interviews with 170 persons
throughout the country who are expert on school desegregation
and represent various points of view. -

MYTHS OF DESEGREGATION

Let me quickly deal with five myths of desegregation which
established the basis for this committee’s consideration of this
action in the first place. I will turn briefly then to what we might
do to improve desegregation. Finally, I will make a comment on
the bill itself. 4

Myth No. 1 is that desegregation has not substantially reduced
racial isolation. Racial isolation, however, has dramatically de-
creased in desegregated districts. Between 1968 and 1976, for exam-
ple, the amount of racial separation between minority groups and
whites decreased by 50 percent.

While white flight has occurred in some cities, the extent to
which this is due to desegregation is invariably overstated. No city
that has been desegregated is now more segregated than it would
have been if it had not been desegregated.

Myth No. 2 is that desegregation can be achieved without busing,
largely through voluntary choice. : .

It should noted that no city has first decided to bus its
children. Busing is always done as a last resort.

It also needs to be pointed out that a surprisingly small number
of children go to school for desegregation purposes on the bus. It is
something like 3 to 5 percent of the children of this country who
ride the bus for desegregation purposes.

There is ample evidence in the courts from efforts by individual
school districts to avoid busing that illustrates that in most cases
where there is any sizable population of minority students, the
possibility of voluntary desegregation, even when one uses magnet
schools, is not very great.

Myth No. 3 is that desegregation undermines the capacities of
schools to provide educational quality to children of all races.

There are really three bodies of evidence that speak to this point.
They all add up to the same thing: Minority students do better in
desegregated schools, especially if they are desegregated at early
ages, and white children, at least, are not hurt. .

That is a generalization. School systems are more or less success-
ful with the problem of providing effective education, but let me
speak quickly to the data. :

There is a tendency to treat the data on this question as a dog
fight—to look upon it as a debate between people of different
points of view. That is not the way to go about it. -t

There are now some reliable social science studies which look
systematically at large numbers of studies which come to some
cqrtxﬁlusions which I think most researchers would have to agree
with. -

The first of these bodies of evidence is a large set of studies, now
numbering some 93 case studies, looking at the pattern of achieve-
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ment effects. This evidence shows that, overall, students are 3 to 4
times more likely to experience gositive benefits for desegregation
than negative benefits. In some 20 percent of the cases, there seems
to be a wash—that is, you cannot tell.

—— The important thing though is to go beyond the score card. Part
of our problem in the past was to treat desegregation as a common
experience. It obviously differs by community.

Most particularly, the studies are quite conclusive that if we
desegregate black children at early ages, there are positive desegre-
gation benefits with respect to academics. ,

More recent analyses show that this finding may also be appro-
priate for Hispanics. ‘

One very important thing is that you simply cannot treat these
studies as equal. Efforts to differentiate them by methodological

-quality, by scientific rigor, has some very important outcomes. The
most important of these is that in the studies that are most rigor-
ous and the most likely to meet the standards of scientific inquiry,
86 percent of those studies show positive results. In the weakest
studies, only 35 percent show positive results.

A second set of data we can look at, and I will not go into this at
great length, is national achievement data.

There is a common assumption, I think, that the trend in
achievement scores which we generally conclude to have been neg-
ative is traceable to desegregation.

The best evidence we have on that is the National Assessment

-——for-Educational Progress. Those data show that in the Southeast,
the only area of the country which has been substantially desegre-
gated, the trend runs against the national trend. We see positive
achievement gains for blacks and for whites, especially in lower
grades—that is to say, among children who are most likely to have
experienced desegregation.

uch correlation analysis does not prove that desegregation
works. What it does do is rather stand on its head the common
assumption that somehow the problems of education in this coun-
try are directly attributable to desegregation.

Finally, there are a whole set of studies which we call input/
output studies, like the famous Coleman report. Those studies are
almost to a one of the same opinion that minority children do
better—in school systems which have substantial numbers of white
children in them. -

- Myth No. 4 is that school desegregation leads to interracial con-

flict in schools and thus disrupts the educational process and in-
creases racial prejudice.

I do not mean to be flip to say that one cannot have interracial

T conflict in segregated schools. It is inevitable that in the first
stages of desegregation we will experience some conflict, but there
is now a fair amount of evidence—the congressionally sponsored
Safe School Study, for example—which suggests that those difficul-
ties tend to be resolved. There are some continuing problems, and
we can understand where those came from. ‘

The important thing about all this, however, is that when schools
try to do something about desegregation—that is to say, when they
simply do not put kids together but try to encourage their interac-
tion in cooperative ways—that positive race relations occur.
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Unfortunately, we do not know any other way to improve race -
relations in this country, except getting people of different races
together, especially when they are young.

The final myth that I want to point to is that school desegrega-
tion has resulted in such social conflict at the community level
that it has destroyed race relations in the country.

Again, if we looked at the overall patterns of race relations in
this country, one would have to conclude that things are better off
than they were before we started school desegregation.

Again, this is not evidence that there is a causal relationship.
The opposite assumption, upon which we often act, clearly -cannot
be sustained by our national experience.

There are quite a few studies of individual communities which
suggest that local experience is very mixed and that it is hard to
generalize. If that is of interest to this committee, I think the
members of this panel could perhaps go into that further.

MAKING DESEGREGATION MORE EFFECTIVE

The second part of this testimony tries to deal with the question
of whether we could do a better job. I surely do not want to be
understood to argue that schools in this country are doing all they
can to foster effective education, much less effective desegregated
education. There is a great distance to go.

The point is that there is a lot of evidence that we are moving in
those directions. I could cite you a number of communities that
have finally gotten their act together and decided to get on with it.

One of the great problems of this bill is that it may reopen local
agendas again and push us back to a time when we focused our
attention not on quality but on social conflict.

With your permission, Mr. Chairman, I think it would be inap-
propriate for me, given the time limits, to read all of these things..
There are something like 65 or 70 proposals to come out of this
study which have to do with desegregating children at early
grades, trying to deal effectively with the human relations pro-
grams that put children together in integrated settings, both in
school and out, that involve parental action in schools and place
responsibility on the schools to take the initiative with parents
which they seldom do, that use school desegregation plans to pro-
mote housing desegregation, and that try to structure schools
which will create a greater sense of intimacy.

I want to emphasize, in particular, because it is relevant to the
policy options that this Congress has, the importance of the kind of
in-service training and professional -development that teachers

ave.

We have placed so much burden on schools and so much overload
on them that we simply have to take the responsibility for assisting
professional development. The only responsible position is to give
some support to teachers and principals who are trying to do the
job that ranges anywhere from promoting free enterprise to pro-
moting race relations to promoting environmental education to
health to bilingual education—you name it.
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FALSE PREMISES OF THIS LEGISLATION

Finally, let me conclude by saying that this legislation holds out
false promises. First, it holds out the promise that we will somehow
do away with busing.

My guess is that this issue will, even if it passes the Congress, be
in the courts for some time. School systems—and the evidence is
already in on this—will be sitting around hoping and waiting for
that day when they can go back to some other time, or, at least,
people will be contending these issues in the courts.

Second, this legislation promises that we can achieve deségrega-
tion without busing. That is simply not going to happen. We will
achieve some desegregation without busing, but not much.

Chief Justice Warren Burger has recently observed that desegre-
gation without busing is not in the cards, and he is not known as a
gergon who started out with a strong preconception to promote

using.

Finally, antibusing legislation holds out the promise that the
problems of public education will go away if we pull back from
desegregation. They will not. There is evidence to believe that
while some school systems are defeated by the experience of-school
desegregation, in others they take advantage of the opportunity
and they make something different out of the school systems that
they have.

We could give you chapter and verse on the kinds of opportuni-
ties that in fact are taken by school systems when they confront
the challenge of school desegregation. '

Finally, let me just say that it seems to me that we have a
credibility problem here. On the one hand, the Congress seems to
be suggesting that we reduce the burden of desegregation from the
public schools by this legislation at the same time that Congress is
doing away with programs to promote voluntary desegregation on
the one hand and to promote the educational opportunities of those
children who are most at risk. I have submitted a more detailed
- statement on the issues I have discussed here.

Thank you, Mr. Chairman.

Senator East. Thank you, Dr. Hawley. .

. l[il‘he] prepared statement and summary of Professor Hawley
ollow:

82-289 O—82——9
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PREPARED STATEMENT OF ProF, WiLLis D. HamEy

The False Pramises of Anti-Busing legislation
I. Introduction

Legislation to prohibit busing as a way to achieve school desegre-
gation appears to be motivated, at least in part, by the belief that
school desegregation has not been and cannot be in the best interests
of children and communities. This conviction, while widely held,
dogs not jibe with the available evidence. It is interesting to specu-
late about why the myths about the failure of desegregation have
gained such currency, and I will turn to such theorizing at the end of
this testimony.

The two goals of thig testimony are (1) to show that the assump-
tions-~I will call them myths--that undergird efforts to end school
desegregation are either misleading, at best, or largely wrong and (2)
to indicate that whatever our past experience has been, therc are
a number of things that can be done to increase the effectivene#s of
desegregation in termé of educational quality and equity and community
response.

Evidence of the Effects of Desegregation Upon which this Testimony

is Based

Most of the statements of fact presented in this paper are
docume;ted in the reports of a larger study of the past and potential
effectiveness of desegregation conducted by the witness and several
other researchers. This study examined some 1,200 studies, reports,
commentaries, and court cases and included 175 interviews with
persons with desegregation experience at local, state, and national
levels. Unless otherwise noted, the evidence supporting.statements
of fact and recommendations for improving effectiveness are cited in
the recently released reports of this extensive study. (See Hawley,

et. al., 1981; Rossell, et. al., 1981; and Broh and Trent, 1981.)

II. The Mythodology of School Desegregation
!g;h I: Desegregation has not substantially reduced racisl isolation.

A corallary to or extension of this belief is that desegregation has

induced white flight and, therefore, has actually increased racial

separation.
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The Extent of Segregation in Public Schools. There are two ways

of looking at racial trends in desegregation. One is to consider the
degree of segregation among schools in a given district using what is
called an index of dissimilarity (Taueber and Wilson, 1979), which is
computed by examining how close the racial mix—of individual schools
comes to the district-wide mix. The second approach is to focus on

the amount of interracial contact in a district which is a product of
both the relative desegregation among schools and the racial mix of the
district (Rossell, 1978; U.S. Civil Rights Commission, 1979).

While these two measures are different in important ways, they
tell roughly the same story. Taueber and Wilson (1979) show that
between 1968 and 1676, segregation between minority groups and whites
experienced a 50 percent decline. Almost all of this decline reflects
changes in the level of segregation among black and white students.
Nationwide, Hispanic; and Asian and Native Americans have experienced
relatively little desegregation, although in most areas they were
initially less segregated than blacks. It appears that Hispanics, perhaps
because of recent immigration to this country, are becoming increasingly
gegregated especially in certain areas of the West and Southeast (Noboa,
1980). One factor that can increase the racial 1solatio; of Hispanics
is the introduction of bilingual programs (Noboa, 1980).

The greatest progress in desegregati;n ha§ been in the South where
changes have been dramatic and lasting. Indeed, the South is now the
least segregated section of the country as far as blacks are concerned.
Hispanics are more segregated in the South than elsewhere (Noboa, 1980).
While the rate of desegregation has slowed, it has not halted.

In some cities, Hispanics and blacks are less segregated from each
other than before, in part because school boards have sometimes sought
to avoid black-white desegregation by classifying Hispanics as white and
mixing them them with blacks. But, in general, blacks and Hispanics are
becoming increasingly segregated from each other (Noboa, 1980).

Not surprisingly, racial isolation has been reduced most noticeably
when courts have ordered desegregation. Desegregation imposed by the
Office for Civil Rights and state agencies has also reduced racial
isolation substantially. In particular, state agencies in New Jersey
and Pennsylvania have brought about reductions in racial isolation,

especially in some smaller communities.
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More recent data on patterns of racial isolation are not very

. complete. But courts continue to mandate desegregation in communities
where the consequences of offical action in the past had left school
systeme segregated. At the same time, the pace of desegregation has
slowed, in part because the school systems that engaged in the most
obvious forms of de jure segregation are more likely to have been

the target of legal dction in the past.

What About White Flight? Despite the past gains in reducing racial
igolation in schools, some observers assert that this ground will be
lost because of desegregation-induced white flight. As the data cited
above suggest, this potential reversal did not occur between 1968 and
1976, even though the late 1960's and early 1970's was the period of
greatest desegregation and activity and, as we will see, most white
flight occurs in the period immediately prior to the implementation
of a comprehensive desegregation plan. -

There 18 no doubt that the proportion of minority students in
the public schools, especially in urban schools, has risen dramatically.
But the extent to which desegregation has caused such changes in enroll-
ment is usually overstated.

The nation is continuing to experience a long~term movement of
whites to suburbia that began well before desegregation became an
igsue. And, differences in bittﬁ‘rates among whites and minorities
have also contributed to changes in the racial composition of school-
age populations. These two conditions, in the absence of desegregation,
produce a four to eight percen; annual decline in the white student
population of most northern city districts. Taking the nation as a
whole, there has been a decline in the white proportion of students in

both public and private schools--at least through 1978.

Whites do flee from desegregétion in some cases, especially when
) their children are bused to minority neighborhoods, and the proportion
of minority students exceeds 30-35 percent.

It is important to note that the greatest amount of white flight

occurs before the plan is actually implemented. This nca;; that most

people flee desegregation before they experience {it.
The long term effect of desegregation on white flight is more
difficult to assess from the available research. In many cases, the

acceleration ef white flight trends in the implementation.year are
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followed by lower than average rates of ''normal” white loss.
Districts less likely to "make-up" their white loss in the implemen-
tation year are big city districts where ;hite students are in the
minority.

The long term effects of desegregation on white flight seem to
depend on a number of factors, and racial composition has stabilized
in some desegregated communities with minority white student populations.
Most school systems do relatively little that is explicitly aimed at
reducing white flight. More could be done. 1In particular, desegrega-
tion plans that are carefully drawn may encourage residential desegre-
gation, thus reducing the need for busing.

The extent to which the changes in the proportion of minority ~
students in desegregating school systems can be traced to desegregation
is almost always overstated. Moreover, such flight has not yet actually
reduced the amoung of interracial contact over the predesegregation

situation.

Summary. Desegregation--even considering the most dramatic cases
fo white flight——dbes not increase the separation of races in public
8chools. No school system for which data are now available 1is more

segregated today than it was before desegregation was ordered.

In Boston, for example, where really substantial flight to
suburban and private schools has occured, there is now two times more
opportunity for interracial contact than would be the case if the

schools had not been desegregated.

It seems clear that desegregation has substantially reduced racial
separatiﬁn among schools; there are many fewer schools today that
are one race schools than was the case 10-15 years ago. JBut many
schools that are are racially mixed end up segregrating students within
schools by race. The scope of this problem is just now being realized
and several strategies are available for reducing racial isolation

within schools (See Cook, Eyler, and Ward, 1981).

Myth 11: Desegregation Can be Acbieved Without Busing and Largely Through

Voluntary Choice

The legislation before Congress purports not to be against désegregation,
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only against busing as a way to achieve interracial schools. It may be useful,

therefore, to summarize the status of busing for desegregation and what we know

of its effects.

Busing and Desegregation.

1.

2,

3.

More childzen ride the bus to school today in this country as a whole,
than valk. The number of children who ride the bus under court order
is quite small. The extent to which busing as a symbol of opposition

to desegregation itself is suggested by the fact that the proportion

of students in Los Angeles 4nvolved in court-ordered busing was four
percent. No one knows for sure what percent of the nation's students
ride the bus for desegregation purposes but the number is probably
bitween three and five percent.

At the same time, busing is essential to substantially reduce the racial
isolation of some schools. In Nashville, for example, a federal district
court judge ordered the virtual elimination of busing in grades K-4,
Even though every effort was made to integrate in the absence of busing,
63 percent of the K-4 grades had less than 10 percent of either black or
white students in them in a city whose population for these grades is
about 32 percent black.

Whether students ride the bus to school or get there on foot/or by car
does not seem to affect their achievement or attitgdea toward school.

Of course, excessively long rides, say of an hour or so each way, could
well affect energy and interest in school, But few courts have required
such rides. It is interesting to note that during the ten year period
of 1968-1978, when most desegregation was initiated, the proportions of
students being bused more than one half hour to school remained

the same--about 15 percent (U.S. Bureau of the Census, 1978).

Carefully designed a;hool desegregation plans appear to foster

the desegregation of housing. Housing desegregation, in turn,

reduces the need for busing. In Riverside, California, for

example, children were initiallylbused to more than 20 schools

for desegregation. Now children are bused to only four schools.

Can We Voluntarily Desegregate Schools? Under the best of circumstances,

it appears that relatively few whites will voluntarily send their children
to predominantly minority schools or to schools in minority neighborhoods.
This means that where there are a few minority students in a district;

voluntary choice plans may work because few whites are required to secure

- \



127

racial integration. In cities with more than 30 percent minority, even

when magnet schools are used, some approximation of racial balance is seldom -
achieved without mandating pupil assignments. In districts that are more

than 70 percent white, one cannot be assured that voluntary plans will work}

this seems to depend on numerous factors such as the relative socioeconomic

status of minorities and the extent of residential segregation.

The limits of magnet schools as a vehicle for voluntary school inte-
gration are suggested by reports that the enrollment in Los Angeles' magnet
schools dropped by 50 percent when the district was freed from court order
and sought to desegregate through parental choice.

Almost all school systems facing pressures to desegregate seek to do
gso without requiring that students be bused for that purpose. There is a
very extensive record of court action documenting the relative ineffective-
ness of every sort of plan based on voluntary choices by parents.

Obviously, it would be wonderful to be able to achieve desegreagtion
voluntarily and without requiring busing. Such volunteerism should be
encouraged even in the face of discouraging evidence. Bu? the evidence is
very strong that busing will be required in some cities if racial isolation

18 to be substantially reduced.

Myth III: Desegregation disrupts schools and undermines the quality of

education available to students of all races.

When we speak of a achool's educational quality, we usually refer to
its ability to foster high academic achievement. The avail;ble evidence
suggests that school desegregation, overall, enhances academic achievement
for minorities and, at least, does not impede the academic progress of
whites. There are three bodies of evidence that speak to this
conclusion,

Case Studies. These studies examine quantitative evidence of
academic achievement in schools or school systems undergoing v
desegregation. In 1978, Robert Crain and Rita Mahard (1978a) reviewed the
studies of particular communities that have developed explicit
desegregation plans. Of seventy~three studies, they found forty in which
desegregation had a vositive effect on black achievement, twenty-one with

little or no effect, and only twelve with a negative result.” Studies

*Ronald Krol (1978) independently analyzed fifty-five studies, most
of which were examined by Crain and Mshard. Krol utilized a statistical

tech?ique called meta~analysis and came to basically the same conclusions
as did Crain and Mahard, .
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of the effects of desegregation over time (more than one year) showed more
positive outcomes than studies of the first year of desegregation. (See
also MacQueen and Coulson, 1978, on this point.)

A 1980 analysis of 93 case studies by Crain and Mahard (See Rossell,
et. al, 1981) confirmed the positive effects of desegregation in the early
years, and extended the finding to hispanics. This study also indicates
that one reason that the research has provided somewhat ambiguous signals

in the past is that methodologically weak studies appear to yield more

negative results than strong studies. Eighty-six percent of the studies
with the strongest methodology showed positive results while only 34
percent of the weakest studies did. .

Results of the National Assessment of Educational Progress. It seems

reasonable to assume that desegregation is seen as a major reason for the
widely publicized decline in test scores over the last several years.
However, not only are the overall declines in academic performance
overstated in most cases, the relationship between desegregation and
achievement appears to be the reverse of what many seem to believe. Roy
Forbes (1981), director of the National Assessment recently compared
trends in the performance of blacks and whites in the Southeast, the most
thoroughly desegregated section of the country, with performance trends in
other regions. This analysis showed that changes over the last several
years in performance were generally more positive for southeastern
youngsters, especially blacks, than for students in other regions. The
most recent data on reading performance confirm the continuing progress of
southeastern youngsters, both black and white. This progress is
resulting, generally, in a narrcwing of the historic differences in the
performance of southern students and those from other regions (NAEP,
1981). (It might be noted that the assessment staff sought to determine
whetner these changes were attributable to migration frow north to south
and concluded that this was not the explanation (Forbes, 1981)).

The relative gains in achievement among southeastern youngsters is
not conclusive evidence that desegregation improves achievement, But it
does rather turn on its head the more common assumption that receat
declines in test scores are the consequence of desagregation.

Input-Output Studies. A third source of evidence on the effects of

desegregation on achievement are "input-cutput" studies, such as the

so-called Coleman Report (1966), that correlate the racial composition and
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other school characteristics of the school are correlated with test scores
across districts without the researchers being concerned.with how or when
schools came to have a particular racial mix. Bridge, Judd, and Moock
(1979) have recently completed a careful assessment of the major
input-output studies of minority academic achievement, They found, with
one exception which dealt with students not desegregated until the junior
high level, that blacks' test performance is higher in predominantly white
schools. One other input-output study, by Robert Crain and Rita Mahard
(1978b), examined data from the National Longitudinal St;dy of the high
school class of 1972 and found that in the North black achievement tends
to increase as the proportion of white studens in school increases. But
in the South, attending predominantly white schools does not significantly
affect black achievement. They suggest that the reason for this regional
difference may be that the majority of the seniors tested in the Southern
schools had attended saegregated schools most of their lives.

Mahard and Crain (1980) examined data from the National Longitudinal
Study of the high school graduating class of 1972 and found that Hispanics
who attended racially mixed schools nad higher achievement test scores
than those who attended segregated schools when students' social
background was controlled.

Conclusion. Looking at the most common types of evidence used to
judge educational quality, it seems safe to conclude that desegregation
enhances rather than diminishes the academic achievement of minorities,
especially when children are desegregated at an early grade. Moreover,
desegregation does notwseem to impair, and may even facilitate, the
achievement of whites. Why this is so, however, is not cle;r. .Based on
reports from observers around the country, it appears that desegregation
often leads to curricular changes, more teacner training, and new
program; (Boston is a notable example of this aspect of desegregation).

In any case, most desegregated schools, as is true for most schools that

have not been desegregated, can do more to enhance academic achievement.

Myth IV: School desegregation leads to interracial conflict in schoola

and thus disrupts the educational process and increases racial

prejudices.

Evidence, Some interracial conflict does occur in desegregated

schools, that overall levels of disruption and disorder are short-lived,
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and that desegregation can, with almost any significant effort to foster
interracial contact by school systems, lead to improved race relations
among the ‘tudenil involved.

Desegregated schools experience greater conflict than segregated
schools when schools are first racially mixed. BSome of this conflict will
occur across racial lines. But desegregation does not appear to be a
major cause of school violence. The massive Safe School Study (National
Institute of Education, 1978) found that despite the atenttion the media
have given to the violence accompanying the desegregation process,

A school's being under court order to desegregate is
associated with only a slight increase in the amount of
student violence when other factors are taken into
account,...The statistical analysis shows further that

there is no consistent association between the number of
students bussed and school violence, controllng for other
factors. Finally, there is a weak association between

student violence and the recentness of initial desegregation
efforts at a school. Together these findings suggest that some
violence may be due to the initistion of mandatory
desegregation, but that as time goes on and larger numbers of
students are bused to achieve racial balance the desegregation
process ceases to be a factor,

A reanalysis of the Safe Schools Study data by Gary Gottfredson and
Denise Daiger (1979) suggests that in junior high schools vhere larger
humbers of students are bussed to achieve racial balance, there are
"slightly higher rates of student victimizations” (p. 171). It should be
emphasized, however, that urban schools in general, and especially those
located in poverty areas, experience higher rates of victimization and
that the "contribution” desegregation makes to inter~student violence in
urban junior high schools is small, '"smaller than the contributions of
school administrative and governance styles...." This study finds
problems of interstudent violence greater only in urban junior high
schools., What is apparently occurring is that the desegregation of urban
junior high schools brings together students from different neighborhoods
who may have different values at—an age when young people are anxious
about their identity, their relationships to others, and whether they will
impress or be accepted by their peers. That this situation would lead to
conflict among students is not surprising.

Interracial conflict in schools reflects the class and racial
conflict in the communities of which they are a part. The question is:
can desegregation lead to improvements in levels of interracial tolerance

and redirections in discriminatory behavior. The answer is clearly that

it can, 8imply mixing white and nonwhite students together in schools
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will not result in better race relations. But, when schools adopt
programs to improve race relations, the desired improvements occur,
especially when: (a) cooperative interracial contact is provided for both
in classroom and extracurricular activities, (b) programs are integrateéd~
with the rest of the curriculum and are continuous, and (c) school and
district officials make their support for better race relations clear to

teachers, students, and parents.

Myth V: School Desegregation Results in Conflict at the Community Level,

School desegregation has resulted in such social conflict at the community

level that it has undermined race relations and disrupted the social
peace. A corallary of this myth, which is often buttressed by point-
ing to white flight, 1s that desegregation has undermined support for
public education. B
In some very visible communities, the conflict over desegregation
_1e harsh and bitter; in most it is not. Overall, while the country has
desegregated, interracial attitudes and public behavior have changed in
positive directions. Communities undergoing desegregation seem to accept
it, often grudgingly, and to reflect no continuing patterns of inter-
racial hostility. Indeed, interracial hostility in the South, where
desegregation has been most extensive, has diminished. Christine
Rossell (Rossell, et. al., 1981) has summarized what we know from
national surveys, and the research on community attitudes--most of which
has been conducted in school districts experiencing high levels of pro-~
test and white flight-~indicates that the following propositions charac-
terize this phase of social change:
1. The reduction in school segregation in the last decade
and a half has been followed by a reduction in racial
intolerance in both the North and the South.
2. Over time, there appears to be no backlash against the
~ principle of racial integration despite racial confron-
tations and controversy surrounding school desegregation.
3. The prominence of "busing" as a problem begins to fade
by the end of the first year of the implementation of a
nchool desegregation plan.
4. Although there is increasing support for the principle of
racial integration and racially balanced schools, whites

are overvhelmingly opposed to busing for racial desegre-
gation of the schools.

5. Both blacks and whites generally overestimate their neighbors'
opposition to racial balance in the public schools, and this
is important because adult attitudes are influenced by their
neighborhood attitudinal context.

-
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6. In desegregated school systems, parents who have some children
attending public school are more likely to intend to enroll
their preschool children in the public schools than those whose
children are all preschool age. ‘In Boston, residents with
school age children in areas affected by the first phase of
desegregation were more likely to have a favorable evaluation
of desegregation than those without school age children.

7. While a few studies show increased prejudice after desegre-
gation, most show no difference or more positive attitudes.
None of the studies has been conducted later than the second
year of desegregation and most are in school districts which
experienced violence and controversy.

8. Parents in school districts which experienced violence and
controversy continue {o have strong fears regarding the
quality of education in desegregated schools.

9. 1In Louisville, most whites feel their relations with blacks
are friendly or neutral despite the controversy over desegre-
gation.

10. Both community and parental opinions have a strong influence
on children's attitudes toward specific desegregation issues.

III. Increasing th? Effectiveness of Desegregated
Schools: Promising Strategies
Overview

That the most commonly held myths about the failure of desegregation are
not supported by the evidence does not mean éhat desegregation has been an
unqualified success. Clearly, i1ts achievements have fallen far short of the
hope of its advocates.

Some school systems have been more successful than others in meeting the ‘
challenges and seizing the opportunities posed by desegregation. No school system
is doing all it can to make -school desegregation work most effectively. Given
the Bﬁgstantial resistance by some parents and the general lack of commitment
among many educators to desegregation,\it is surprising that the evidence on
ite overall effects on children are relatively positive. It follows that if we
are not doing all we can, we can do better.

As noted earlier, my colleagues and I, who come fram nine universities, the
Rand Corporation and the Education Commission of the States, have just completed
a study, the purpose of which has been to identify things school systems can do
that will increase the probabilities that they vill degsegregate effectively. This
study has yielded numerous proposals and I will briefly describe them below. That
there are policies and practices thgt can enhance the potential benefits and reduce
the potential costs of desegregation seems reason not to retreat.

The different séurces of information used in this projeét. taken together,

represent the most extensive evidence on the effectiveness of desegregation
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strategies yet collected. Members of the project team sought to develop practical
advice on how to more effectivel; desegregate public schools. The specific pro-
posals, however, should not be thought of as hard and fast propositions that will
work in all circumstances. Educators, judges and policy makers will need to
adapt most of these ideas to local conditions if the proposals derived from this
inquiry are to prodﬁée maximum benefits for students and  communities.

In. reaching its conclusions, the study team has relied most heavily on social
science research whenever the quality of ;hat inquiry allowed. In many cases,
however, the evidence needed to answer policy issues faced by those who develcp

==-—and implement desegregation policies and programs is missing or mixed. We have
found expert opinion to be extraordinarily helgful in clarifying these uncertain-
ties. There is, moreover, remarkable agreement among the desegregation experts,
both local and national, who offered opinions about the effectiveness of particular
strategles.

The findings of this study are rélated to four key steps in securing effec-
tive desegregation. The essential first step in desegregation is the design of
the pupil reassignment plan to reduce racial isolation aqg, to the extent possible,
achieve or set the stage for achieving other goals of desegregation. A second
atep is to encourage the desegregation of housing so as to minimize the need for
pupil reassignment. Third, the effectiveness of desegregation depends importantly
on the development of strateéies to involve and prepare and inform the community,

and especially parents, so as to build support for and promote compliance with

the goals of the desegregation plan.

- In addition, school desegregation invariably requires changes in the things

‘echools do. Simply reducing isolation and heading off eonflict will not be enough to

achieve effective desegregation. Thus, desegregating school systems need to implement
- strategies relating to (1) the organization of school systems at the district

level to provide continuing support for desegregation, (2) structural and curri-

cular changes within schools, and (3) more effective inservice training for

teachers and administrators. -

Pupil Assigmment Plans R

The primary objective of a pupil assignment plan is to reduce or eliminate
racial isolation in schools. The development of a reassignmgnt plan requires
— that several considerations be taken into account, including the race, ethnicity -
and socioeconomic class of the students reassigned, the former racial composition
and neighborhood of the schools they are reassigned to, the grades during which

they are reassigned, the character and continuity of educational programs, and -
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the diotepcg and coasts of transportation. The student reassignment process has
political and economic {mplications, as well as important social and educational
consequences that judges, lawyers and school administrators should consider.

Considerations that should be taken into account in developing pupil assign-
ment plans are:

+ Desegregation that begins at the earliest possible grade will advance
achievement and race relations.

° Voluntary desegregation, including plans relying on magnet schools, is
not an effective sé;ategy in reducing racial isolation except in districts with
small proportions of minority enrollment.

* Mandatory student reassignment plans are an effective way to reduce racial
isolation even though they result in greater white flight than do voluntary plamns.
When pairing or clustering schools for pupil assigmment purposes, such linking
should take into account the special needs of national origin minority (NOM) -~
students for language and cultural reinforcement programs.

¢+ There is no empirical evidence that one-way busing plans are harmful to
minority students. Two-way busing plans, especially when they involve young
children, will lead to substantially more white flight from desegregation than
will one-way plans. Handatori‘black reassignments, whether in one-way or two-

way plans, do not provoke black flight and black protest, relatively speaking,

even when blacks disproportionately bear the burden of busiéé. The experts we
interviewed génerally advocate; two-way plans because of equity considerations,
the long-term support desegregation will have from minority communities and the
possibility that this will facilitate housing desegregation.

* Enriching the curriculum in all schools and offering college preparatory
courses in all secondary schools rather than providing alternative academic magnet
schools, seems likely to keep parents with high acadzmic aspirations for their
children in the public school system, to avoid resegregation among scg;ols, and
to foster educational opportunities for ail students.

* Magnet schools used as a part of a mandatory plan can both reduce flight
and racial isolation. An unintended consequence of instituting magnet schools
may be to stigmatize the non-magnet schools as inferior.

* Since busing is a symbol on vhich the community focuses, if pupil assign-
ment and transportation processes are conducted efficiently and smoothly, parents
may tend to have more confidence in the ability of the school administration to

handle otheg aspects of the desegregation process. Where appropriate, bilingual,

bicultural personnel should be assigned to school buses and sites to avoid confu~
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sion and clarify instructions. -As a result, there may be less white flight and
a better climate of opinion in the community.

* Subdividing the school district into smaller racially balanced districts
and permitting reassignment only within these districts reduces options for
achieving racial balance.

* Phased~-in plans tend to produce more white flight.

« Stability of teacher-student/student-student relationships seems likely to
increase enrollment stability, reduce student anxiety and foster better race
relations.

+ The deteriorated physical cundition of schools contributes to parent
reluctance to have their children reassigned to them.

* In areas where desegregation will not occur in the immediate future, a
program of voluntary metropolitan student transfer can be effective. Voluntary
metropolitan programs cannot be considered adequate substitutes for desegregation
prograns, since they 1nvar£ab£¥ leave most minority schools nearly as segregated
as before.™

+ Metropolitan plans are effective strategies for reducing racial and class~~
isolation.

* Blacks, Hispanics, Asians/Pacific Islanders, and Native Americans are dis-
crete groups and the educational needs of different subgroups within these groups

are also often different. B
. A "critical mass" of between 15-20% of any particular racial or ethnic group

in a school seems to facilitate achievement of the minority and better race
relations. In biracial/bi-ethnic situations, intetgrou;ﬁconflict may be greatest
when the two groups are about equal in size. This potential for conflict may be
‘Ereatest when the students involved are of lower socioeconomic status.

* White parents, and perhaps middle class minority parents, are more likely
£o leave or not enter the public schools if their children are bused (a) to
schools in which their students are in the minority, especially in biracial/bi- -—
ethnic situations, or (b) to schools in minority neighborhoods. Other things
equal, tﬁe higher the socioeconomic status of whites, the more likely they are

— to flee from desegregation to suburban or private schools.

* The maintenance of a critical mass of students who do relatively well
academically seems to contribute not only to the achievement of these students
but to students who haye been lower achievers.

* While all experts agree that busing distances should be kept "as short as

possible,” there is little evidence that riding the bus, at least for the time
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periods required in most plans, has a negative impact on students.

Using School Desegregation to Effect Housing Desegregation

It has long been known that housing segregation can segregate schools, and
it has been contended in various court suits that the reverse is also true--segre-
gated schools create housing segregation. Now there is some evidence which indi-
cates that school desegregation can promote housing desegregation. This can
happen for three reasons. First, when a school diat;lct is desegregated there is
no pressure for whites with young children to move out of racially mixed neighbor-
hoods since the school administration has guaranteed racial stability. Secondly,
any family, white or minority, can move anywhere in the school district knowing
that their child will not be the only oﬂé of his or her race in the school. Third,
school desegregation makes racial steering by real estate agents more difficult
since they can no longer use the neighborhood sclool as a guide to the neighbor-
hoo;'s prestige, nor can they intimidate whites by arguing that certain neighbor-
hoods have schools of inferior quality based on racial composition. Some strate-
gles which seem to promote desegregated housing are:

« Pupil assignment plans can be désigned 8o as to preserve integrated and
racially changing neighborhoods.

* Plans that provide incentives to segregated neighborhoods to desegregate.

" Plans can provide incentives to encourage individuals to move into communi-

ties predominantly of the opposite race,

* The inclusion within school desegregation plans of a school district office
concerned with eliminating housing segregation seems likely to be of benefit,

* Local housing agencies can encourage scattered site housing,

« School desegregation plans that involve local and federal housing agencies

are likely to have greater impact on housing.

gggggpityrfrgparagion<ggg Involvement

Between the time the court order comes dowr and the time school desegregation
is agtuélly implemented, the school district has an opportunity to prepare
parents and the community for desegregation to ensure that it will be implemented
smoothly and work well. In most cases this opportunitg’is not well used.

The fears of parents of violence in the schools, of the unknown, -and of
losing control of their children's lives have important effects on their behavior
and, ultimately, on the outcomes of desegregation. The school district and the
political and business leadership need to deal with these anxieties if desegrega-

tion is to be successful, Yet, often the school district provides parents and
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community groups little involvement, the mass media exacerbates their fears by
covering white flight and protest, and the business and political leadership'
remain silent.

Post-implementation parental involvement in the schools may ultimately be
as important as pre-desegregation involvement if it gives parents the feeling
that they have some cohtrol over their children's education and their future.
Many administrators and teachers, however, see education as a professional matter
in which laymen should not intervene. When the context is a highly charged poli-
tical issue such as school desegregation, that kind of attitude may only create
more problems for the school district. Some strategies for community preparation
and involvement that appear to be effective include:

+ In p_reaenting their views to the community, proponents of desegregation
should emphasize the educational programs that will be available as a .result of
the court order or school board action.

» The school system should take the responsibility for providing newspapers
and television with positive stories on desegregation and evidence on school
performance, both before and after desegregation, and with press releases ab;ut
new and innovative school programs., This is a full-time jgb which requires
someone skilled in public information and marketing.

* Parents should be provided with clear and full information about the
desegregation plan and its implementation.

* Local and neighborhood leaders should be encouraged to play a more positive
role in desegregation controversies. This can be an effective strategy for

’ influencing positive public reaction to desegregation. Leaders of the same race,
ethnicity and religion as the persons they hope to influence will be most effective,

* Community preparation before desegregation should include the maximum-
number of parent visits to other-race schools.

+ School systems should maintain wontacts with parents who have withdrawn
their children from public schocls.

Organizing at the District Level for Continuing Implementation

How districts should organize so as to best promote desegregation receives
little attention despite some recognition by experts that this can make or break
the implementation of the plan. If no effort is n;ade to establish a capability
at the district for fostering effective deségregation, it is unlikely that the
opportunities created by desegregation will be realized, or that the problems it
introduces will be dealt with adequately. Ways of organizing the district to

implement desegregation may reinforce propensities to see desegregation as some-

N 82-289 0—82——10
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thing apart from the central functions and activities of the district. This in
turn may lead to failures to adapt to désegregatio; and to coordinate the full
resources of the district in ways that break down the false dichotomy between
educational equity and educational quality.

School districts should establish a small, professionally staffed unit in
the auperintenéent'a office with the responsibility to enhance the motivation and
capability of the operating agencies that administer the central functions of the
district.

Mechanisms for monitoring compliance and effective implementation should be
established. -

Teachers and principals should be involved in the development. of desegregation-
related policies.

The public information function should be strengthened.

Program evaluation capabilities should be strengthened.

Structural and Curricular Changes in Desegregated Schools

o Because school desegregation is often preceded by years of ‘litigation and
controversy about the creation of racially or ethnically mixed schools, it is all
too easy to think of desegregation in its narrowest sense and to assume that once
racially mixed schools have been set up, the desegregation process is complete.
However, it is important to recognize that it is precisely at this point in the
desegregation process that interracial schooling begins for the student and that
the nature of students' experiences is crucial to their academic and social develop-
ment. Policies and practices that there is reason to believe will help to create
school and classroom environments that will foster academic achievement and more
positive intergroup relations, and will avoid resegregation include the following:

* Maintain smaller schools,

- + Maintain smaller classrooms, .

. R;Brganize large schools to create smaller, more supportive learning

enviromments,

+ Desegregated schools should have desegregated staffs.

* Employ minority counselors in desegregated high schools,

* Employ an instructional resources coordinator in each school.

» Desegregated schools should utilize multiethnic curricula.

* Desegregated schools should maximize parental involvement in the education
of their children,

* Desegregating schools should develop a comprehensive student human rela-

tions program.
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+ Opportunities for cooperative learning, including the use of student
teams, should be provided in desegregated schools. .

* Peer t\itor:lng can be a strategy for dealing with achievement diversity,

* Eliminate the grouping of students in separate classes by ability in
elementary school.

¢ Examine carefully any within-classroom ability groups that do not change,

* Eliminate rigid and inflexible tracking and grouping in secondary schools,

* School officials, staff and teachers should receive trailning in and develop
explicit policies and procedures for identifying and placing students in special
curriculum in non-discriminatory ways. \

« Establish clear and consistent expectations for student behavior in each
school.

* Analyze carefully the reasons for disproportionate minority suspensions,

* Limit the number of offenses for which suspension and e;pulsion can be used,

‘“Create alternative in-school programs in lieu of suspensions,

* Desegregated secondary schools should ensure desegregated student govern-
ments.

+ Desegregated secondary schools should have a student human relations
committee,

* Maximize ;pwrtunitiea for student participation in integrated extra-
curricular activities,

¢ Establish multiethnic in-school parent and teacher committees to provide
counseling and to handle grievances of parents, teachers and students,

Strategies for Inservice Training

Schcol desegregation presents most educators with new experiences which
challenge their professional capabilities and their personal values and disposi-
tions. Almost all desegregation plans or programs provide for some type of
inservice training. In addition, most experts agree that inservice training is
necessary to prepare educators for changes in schools that result .from desegre-
gation.

Despite such agreement and exhortation, educators frequently express skepti-
ciem about the usefulness of inservice training for desegregation. Indeed, such

» doubt regarding the effectiveness of videai)tead and often uncritically planned
and implemented inservice programs may be well founded.

The usefulness of inservice training in any school setting depends on at
least four factors: 1) the manner in which training is conducted, 2) the content

of training, 3) what groups participate in the training programs, and 4) who con-
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ducts such training. Effective strategies for inservice education in desegregated
schools include: -

« Faculty members, administrators, and non—profegsional staff should under-
stand the desegregation order, the desegregation plan, and the implications of
the plan's implementation to the district, individual schools, and inservice
participants.

- Topics of inservice training programs should be germane to individual
participants, their néeda and day-to-day problems. Program development should
be predicated on a needs assessment conducted by school staff. Programs that aim
for long-range changes need follow-up components which focus on individual problems
of participants applying training in the classxoom. Classroom implementation of
training should be monitored and follow-up sessions should be planned to assist
participants.-

. The specific content of inservice training should be oriented toward school-
level and not district-wide concerns. Small group formats are better than
larger multi-school formats because they allow for 1dentif1cation of and conceqﬁ
tration on problems of 1néiv1dual participants in single school settings.

* Training should be practical with "hands-on" experience and product-
oriented outcomes for immediaﬁe application. There is consensus that abstract,
theoretically oriented training programs offer little immediate assistance to
teachers and administratérs and, as a result, participants tend to view such
programs as provid#ng slight, if any, benefit.

* Participants should be included in the planning and design of inservice
training programs. )

« If trainers are brought in from outside the school system, they need
knowledge of district and single school matters. Teachers and principals often
respond better to peers from their own and other schools than they do to pro-
fessional consultants.

* Whenever possible, faculty and staff of host schools should be involved in
the conduct of inservice training.

+ All members of groups being trained should participate. Ideally, training s~
should be perceived by educators as important enough to warrant full participation.

Realistically, incentives should be provided for total participation in inservice

~

training. Financial rewards, course credit, or certificate-renewal credit might
be offered. If strategies for voluntary participation fail, training should be -
mandatory.

+ Inservice training should be incorporated as a component of total school
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or district functions. Desegregation-related training should be tied to central
concerns of educators such as enhancing achievement and classroom management.

* Training programs should be continuous. Simply providing workshops before
schools open or infrequent training aessions'ib not likely to have much effect.

* Little attempt should be made to directly change attitudes of participants. -
Preaching 1s ineffective and often dysfurictionsl to program goals.

+ Program goals should be well established and communicated to participants -
before training begins.

* Programs on different topics should be coordinated and linkages between
training areas should be established to provide continuity. A

+ Teachers and administrators should participate in prégrama together since
they can reinforce each other to implement what is learned through training
programs. Furthermore, teachers and administrators need to develop school-level
norms that foster more effective desegregation-related practices.

These recommendations focus on the proéésses that contribute to effective
inservice training of eduéators regardless of the specific substance of the
material being learned. The topics of training which appear to be most important
to effective desegregation are:

* Instructional methods for dealing with heterogeneous groups of students

* Curricula development

+ Self-awareness, empathy and interpersonal relations

* Discipline and classroom management

* Parental involvement

« Strategies for effective administration at the school and district level.
Final Comments

The stﬁategiea identified here c;rry no guarantees., School desegregation,
like any other educational policy, depends fundamentally for its success on the
commitment and capability of school personnel and the support of those on whom
schools most depend, especially parents.

If we had more research focused on the relative effectiveness of different
desegregation strategies, educators, parents, judges and policy makers could act
with greater certainty. As important as empirical research is the development
of ways for educators and parents from different communities to learn about the

specific experiences of other communities undergoing desegregation.

This study was not designed to discover whether desegregation invariably
benefits students and communities, It does, however, provide a basis fo; chal=-

~
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lenging claims that desegregation does not and cannot result in effective educa-
tion. School désegregation clearly complicates the jobs of teachers and admin-
istrators. But, it usually creates greater equality of educational opportunity
and often encourages school systems to change to meet their responsibilities to
all students. The rather broad range of effective desegregation strategies
identified in this study suggest that there is no necessary tradeoff between
equity and quality in most American schools. This research, we believe, provides
the basis of the development and implementation of policies and practices that
will enhance the probabilities that desegregation will benefit children of

different races, ethnicities and sociveconomic backgrounds.

IV. Conclusion
“How negative or positive one views the evidence on the social and
educational consequences of desegregation will depend on one's predisposi-
tions and priorities. But it seems safe to say that the available empiri-
cal evidence is substantially more positive than the public believes it to
be and conflicts dramatically with the "findings" justifying legislation
to prohibit busing for purposes of desegregation.

How can this gap between evidence and belief be so great? One possi-
bility is, of course, that the data do not capture important aspects of
our national experience. This is probably true but it could be that more
and better data would provide a better report card for desegregation.
Indeed, it does appear-—for understandably scientific reasons--that the
weaker research has been the less positive in its findings.

Let me suggest, very briefly, six other reasons why we may have a
destorted view of what desegregation has wrought and what the prospects

are for more positive outcomes in the future,

o People are more aware of what is going on in schools. Normally,

most parents know very ligtle about the experiences their children have at
school. To allow oneself to be uninvolved may require the assumption that
the school one's child attends is a good one., When desegregation occurs,
parents ask questions. they did not ask before and they compare the answers
to their fantasy. Even if the school improved after desegregatin, it
would not meet the standarde parents feel they knew existed before
desegregation.

e Desegregation raises expectations. Not only do parents pay more

attention to what goes on in desegregating schools, they probably expect




- 143

g

more than they did before desegregation. Desegregation requires change
and change presents risks, potential gains and potential losses. Some
whites, for example, may assume that the education minorities have
received is inadequate. They may insist, therefore, that schools be
better after desegregation than before when the efforts of minority peers
on the curriculum and on learning might be expected to be negative.

e If the evidence about school quality is mixed, parents may see it

as _negative. A parent concerned about their child's welfare can be very
cautious. Bad evidence is believed, positive evidence is discounted.
That “is a responsible parental predisposition. Isolated incidents or
weakness ;f individual teachers are risks parents may not want their
children to have any probability of experiencing. Thus, negative stories

dominate parental consciousness.

e Some persons assume that minority schools are unlikely to be good

schools. A relitgd belief iy that minority students, in general, are
unlikely to be good students, These assumptions lead to conclusions that
desegregation must, inevitably must reduce the quality of education in the
public schools.

® The media often focus on problems and thus distorts reality.

Problems are news, achievements are human interest stories. Analyses of
press coverage during the initial stages of desegregation show that the
press and television generally focuses on difficulties rather than on
positive developments. "The study" is conflict.

e The problems of schools may be generalized to desegregation rather

than to other events. Schools have been at the cutting edge of social

change for the last decade, Hosts of new demands have been placed on them
and resulting in overload in many cases. School desegregation is a
lightening rod for other concerns. When we see complexity, we want simple
answers. The idea that we could cure the perceived probleme of public
education by backing away from desegregation is understandably

attractive.

ek
Anti-busing legislation is, at best, & distraction. The business of

ptovidjng better education for young Americans needs to proceed. Rather

than induce stability, this legislation is likely to reopen old wounds and

reorder agendas. 4
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The proposed legislation holds out false promises. First, that
busing will end in the near future, It will not. This legislation will
be tested in the courts for many months. Second, this legislation
promises that we can achieve desegregation without busing. But we cannot,
at least in many cities. Where we can desegregate voluntarily, all the
better. Almost all school systems try to desegregate voluntarily as a
first step, and courts and afnte agencies regularly find that these
efforts do not often succeed. Busing is always the last resort in
desegregatfon plans. Further, anti-busing legislation holds out the
promise that the problems of public education will go away if
desegregation goes away. But never before have schools been racially
separate and educationally equal and so long as racial discrimination and
inequality exist, it is uniikely that they will ever be.

For the congress to impede strategies to imﬁrove equity and quality
on the one hand on the-assumption that this will lift a burden from the
public schools, and, on the other hand, to withdraw financial support from
children and achool systems most in need, and eliminate incentives for
voluntary desegregation, is the kind of politicalvmes.age that can only

further test the public's faith in government.
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SuwRY OF STATEMENT oF ProF. WiLis D, Hawey

The False Promises of Anti-Busing Legislation

The two goals of thiz testimony are (1) to show that the
assumptions--I will call thea myths-~that undergird efforts to end school
desegregation are either -i-luding;"a: best, or largely wro‘ni and (2) to
indicate that whatever our past experience has been, there are a number of
things that can be done to increase the effectiveness of desegregation in
termss of educational quality and equity and community response.

These conclusions are based on a long-term effort by several
prominent researchers to understand and synthesize the svailable evidence
on the effectiveness of school desegregation. In particular, it draws on
8 recent analysis of more than 1,200 studies, reports, books, articlaes,
papers, and court cases and intensive interviews with 170 persons with

experience and expertise in desegregation.
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The Mythology of School Desegregation

Myth 1: Desegregation has not substantially reduced racial isolation. A

corallary to or extension of thku belief is that desegregation has induced
white flight and, therefore, has actually increased racial separation.

Evidence. Racial isolation has decreased dramaticslly in
desegregated districts., Between 1968-1976, for example, desegregation
between minority groups and blacks decreased by 50 percent. While white
flight has occurred in some cities, the extent to which this is due to
desegregation is invariably overstated. No city that has been -
desegregated is now more segregated than it wvas before desegregation.
Boston, for example, .where massive white flight occurred, has twice the
amount of interracial contact than it would have had absent

desegregation.

Myth II: Desegregléiou Can be Achieved Without Busing and Largely Through

Voluntary Choice

Evidence. While the amount of busing required to achieve
desegregation is surprisingly small nationwide (estimates are that 3-5
percent of children are involved), it is nonetheless essential in some
communities. This is especially true in central cities.

In Nashville, for example, & federal district court judge recently
ordered the virtual elimination of busing in grades K~4. Even though
every effort was made to integrate in the absence of busing, 63 percent of
the K~4 grades had less than 10 percent of either black or white students
in them in a city whose population for these grades is about 32 percent
black,

Whether students ride the bus to school or get there on foot or by

- car does not seem to affect their achievement or attitudes toward school.
Of course, ezcanliQely long rides, say of an hour or so each way, could
well affect energy and interest in school. But éew courts have require&
such rides. It is interesting to note that during the ten year period of
1968-1978, when most desegregation was initisted, the proportions of
students being bused more than one half hour to school remained the
same~-about 15 percent.

Voluntary desegregation may achieve adequate rcdnction;‘in racial
isolation where the proportion of minority students is small. 1In cities
where the proportion -inorfzy approaches or exceeds 30 ;ercpnt,

substantial desegregation is not likely, even where magnet schools are
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extensively used.

Myth III: Desegregation undermines the capacity of schools to provide a

quality education to children of all races.

Evidence. Analyses of mumerous stuides of desegregated schools show

that vhen children are desegregated st early grades, the academic

.aehievement of minorities is enhanced and that of whites, at least, is not

harmed. A common assumption is that desegregation has contributed to the

widely proclaimed decline in test scores nationally, But, youngsters from

the southeast, clearly the most desegregated region, have shown increases

- in teat scores compared to the students in more segregated regions.

Myth IV: School desegregation leads to interracial conflict in schools

and thus disrupts the educational process and increases racial
érciudicco.

Evidence. S8ome interracial conflict does occur in desegregated
schools, that overall levels of disruption and dinoydcy are short-lived,
and that desegregation can, with ai;ott any significant effort to foster
interracial contact by school systems, lead to improved race relations
among the students involved.

Interracial conflict in schools reflects the class and racial
conflict in the communities of which they are a part. The question is:
can desegregation lead to improvements in levels of interracial tolerance

and reductions in discriminatory behavior. The answer is clearly that

it.ecn.

Myth V: School desegregation has resulted in such social conflict at the

community level that it has undermined race relations and disrupted the
socisl peace. ’

Evidence. In some very visible communities, the conflict over
desegregation is harsh and bitter; in most it is not. Overall, while the
country has desegregated, interracial attitudes and public behavior have
changed in positive directions. Communities undergoing desegregation seem
to accept it often grudgingly, and to reflect no continuing patterns of
iu;cftueicl hostility.

111. Incressing the Effectiveness of Desegregated
Schools: Promising Strategies

Overview

That the most commonly held myths about the failure of desegregation
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are not supported by the evidence does not mean that desegregation has
been an unqualified success. Clearly, its achievements have fallen far
short of the hope of its advocates.

As noted earlier, my colleagues and I, who come from nine
universities, the Rand Corporatin and the Education Commission of the
States, have just completed a study, the purpose of which has been to
identify things school systems can do that will increase the probabilities
that they will desegregate effectively. This study has yielded numerous
proposals and I will briefly describe some of them below. That there are
policies and practices that can enhance the potential benefits and reduce
the potential costs of desegregation seems reason not to retreat.

Our study describes dozens of things school systems can do to promote

wore effective school desegregation. Among the findings are:

o Desegregation should begin at the earliest possible gra@ea.

e Voluntary desegregation including the use of magnet schools is not
an effective strategy for reducing racial isolation, except in districts
with small proportions of minority enrollment.

e When magnet schools are part of a mandatory plan they can effec-
tively attract students to desegregated settings.

. e Experts generally advocate two-way busing over one-way busing be-
cause of equity and the long-term support for desegregation they will
produce from minority communities. There is not evidence that one-way
busing 1s harmful to minority students, but there is evidence that two-
way busing plans, especially when they involve young children being
bused into minority neighborhoods, will lead to more white flight from
desegregation. -

o A critical mass of 15 to 20 percent of any race should be sustained
in each school, if possible, especially when the minority race students
are of lower socioeconomic status.

® A plan of phasing in desegregation in stages tends to produce more
white flight.

e Metropolitan plans, which include the zentral city and surrounding
suburbs, produce less white flight than central city plans.

o The educational needs of non-black ninoritieﬁ should be considered
in the design of desegregation plans.

o School desegregation can promote housing desegregation. The right
kind of desegregation plan can create incentives for voluntary residen-
tial integration. Reducing housing segregation reduces the need for .
busing.

¢ Between the time the court order comes down and the time school
desegregation is implemented, the school district should prepare parents
and the community for desegregatfon by addressing the anxieties of parents
and community groups. The news media usually exacerbates fears by covering
vhite flight and protest.

® Parents should be involved in the schools both before and after
implementation of desegregation plans.

® Active support of school desegregation plans by neighborhood leaders
can be more effective in minimizing negative reactions than endorsemente
from community-wide leaders.
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¢ College preparatory courses should be offered in all high schools;
magnet schools for the academically gifted should be avoided. ~

¢ Various types of human relations programe can produce better race
relations but significant change requires cooperative interracisl contact.

® School districts bhould eliminate tracking snd the rigid ability
grouping of students as these assignment practices tend to segregate
students by race. Any within-classroom groups that do mot change should be
exanined csrefully. Specisl education classes should be transitional, 1if
possible.

® A plan for ensuring school discipline is crucial and should provide
for clear rules that are enforced firmly, consistently, and equitably, and
for due process for those disciplined.

® In considering the size of schools, their internal structure,
and the nature of the curriculum, priority should be given to the impor~
tance of settings in wvhich teachers know students well and student-student
anonymity is unlikely.

® Interracial extracurricular activities can play a ugntficant role
in enhancing race rolltions and community acceptance.

® Desegregation plans should include on-going inservice training pro-
grams that are designed in large part by the trainees and which treat
desegregation as an integral part of the educational program.

_These and the other strategies we identifiad carry no guarantees.
School desegregstion, like any other educational policy, depends for its
success on the commitment and capability of school persounel and the
"support of those on whom schools most depend, especially parents. School
degegregation clearly complicates tlu‘jobl of teachers and administra-
tors. At the same time it usually creates greater equality of educational
opportunity and often encourages school systems to change to meet their

responsibilities to all students.

e

Anti-busing legislation is, at best, & distraction. The business of
providing better education for young Americans needs to proceed. Rather
than. induce stability, this legislation is likely to reopen old wounds and

reorder agendas.

The proposed ie;iolotion holds out falee promises. Pirst, that
busing will end in the near futufd. It will not, —This legislation will
be tested in the courts for many months. BSecond, this legislation
promises that we Cl‘n achieve desegregation yithont busing. But we cannot, -
at least inl sany cities. Where we can desegregate voluntarily, all the
better. Almost ill school systems try to desegregats voluntarily ss a
firet otep, and courts and state sgencies vegularly find that thgu

efforts do not often succeed. Busing is always the last resort in
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desegregation plans. Further, anti-busing legislation holds out the
promise that the problems of public education will go away if

- desegregation goes away. But never before have echools been racially
separate and educationally equal and so long as racial discrimination and
inequality exist, it is unlikely that they will ever be.

For the congress to impede strategies to improve equity and quality
on the one hand on the assumption that this will lift & burden from the
public schools, and, on the other hand, io withdraw financial support from
children and school systems most in need, and eliminate incentives for
voluntary desegregation, is the kind of political message that can only

further test the public's faith in governaent.

Senator East. Dr. Walberg?

STATEMENT OF HERBERT J. WALBERG, PROFESSOR OF
EDUCATION, UNIVERSITY OF ILLINOIS, CHICAGO

Mr. WaLBerG. Thank you for the honor of inviting me to testify
at these important hearings.

Since 1975, my colleagues and I have been analyzing the many
hundreds of educational, psychological, and sociological studies on
the factors that promote the effectiveness or productivity of educa-
tion—that is, that lead to higher levels of student learning. This
learning includes knowledge, understanding, and critical thinking,
as well as constructive attitudes, behavior, and other goals of
schools.

Most of the research is concentrated on achievement in reading,
writing, mathematics, science, and social studies as measured on
nationally standardized tests. The main question we have ad-
dressed is: What can be done to improve school learning for all
ch}illdrlg’n, ranging in grade level from kindergarten through high
school?

In answer to these questions and with respect to the subject of
these hearings, the available research shows that: -

No. 1, a number of factors in the classroom, school, and home,
such as the amount of time for study, the competencies of the
teacher, and parental support of children’s schoolwork, have
proven very consistently associated with higher levels of student
learning. .

No. 2, busing for purposes of school desegregation has not proven
significantly helpful on average to the learning of either majority
group or minority students. -

About 40 or 45 percent of the studies of busing for the purposes
of desegregation show detrimental, mixed, or statistically insignifi-
cant effects of such busing. In these and other cases, busing pro-
grams may have diverted financial resources as well as the time
and energies of educators, parents, and students away from proven
productive factors in learning or actually interfered with the oper-
ation of these factors. -
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In the rest of my oral testimony, I will summarize the research
on which these conclusions are based.

In compiling the results of research on productive factors in
. school learning, my colleagues and I have attempted to find all

ublished and unpublished works on the topic rather than risk the
gias inherent in selecting studies, such as those of only certain
subjects, grade levels, or types of children, those done in certain
communities or parts of the country, or those that have employed
only certain research methods.

The most convenient way to summarize the research is shown in
table 1 of the submitted testimohy, although certainly more com-
plex methods are described in the references which 1 have also
provided.

[Table 1 referred to above follows:]

TABLE 1.—SELECTED FACTORS THAT ARE PRODUCTIVE OF LEARNING

o e
Facte Dy posiive
resuits results
Amount of study 24 25 9%
Systematic curricula o 4 45 98
Mastery programs . 29 3 97
Teacher qualities 50 5 88
School and class morale 620 732 85
Home support 86 86 100
Home teaching.... . 16 17 9%

All the studies of the factor are assembled and the results are
counted. Then the numbers of studies or results that show a posi-
tive relation or association with learning are counted, and the
percentage of all the results that are positive is calculated.

The results of the first factor, for example, show that out .of 25
studies 24, or 96 percent, indicate a positive association between
the amount of time spent on study and the amount that the stu-
dent learns. Whether measured by minutes of study, percentage of
time concentrating on the lesson, or years of education, the positive
association is nearly always found under all circumstances.

Similarly, students using systematic courses—those that have
modern subject matter, good instructional design, and attractive
presentation features—nearly always outperform those using older
courses on modern tests. 3

The modern high school science and mathematics courses spon-
sored by the National Science Foundation during the 1960’s are
outstanding examples of such systematic courses.

Research shows that mastery learning programs are superior to
~conventional teaching in 97 percent of the comparisons. Mastery

{) emphasize clear goals-and procedures for what is to be

earned, specific instructional objectives, breaking the subject
matter down into small units for study, corrective feedback to
students on their p , flexible learning time to give students
the amount of time required for mastery, alternative modes of
instruction, and cooperative 1 " with fellow students.
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Research also shows that certain qualities of teachers are nearly
always found to be associated with enhanced learning. Teachers
who are clear-in their expectations, businesslike, enthusiastic, flexi-
ble, and those who avoid excessive negative criticism bring about
greater student learning than do other teachers in most instances.

In addition, the social-psychological morale or climate of the
classroom and school are also consistently related to the amount
students learn. When the students perceive the educational unit—

- the classroom or the school—as friendly, satisfying, and democratic
and without friction, cliques, favoritism, and disorganization, more
learning generally takes place.

The amount of intellectual and academic stimulation parents
give their children in the home is also positively associated with
school achievement in all studies that have been made. Parents
who stimulate their children to learn new vocabulary and concepts,
inform themselves about their children’s schoolwork, take them to
museums, encourage them to read, restrict television viewing, and
the like benefit their children’s learning. -

-In addition, programs for parental cooperative teaching and spe-
cific reinforcement of school lessons in the home, often in inner-
city neighborhoods, have proven beneficial in 16 out of 17 studies,
as indicated in the table.

In contrast to research on these factors in which the results and
most knowledgeable educational researchers substantially agree,
redearch on the effect of school desegregation is mired in controver-
si\;, confusion, and inconsistency as the following brief chronicle of
the major points in the 15-year-old continuing debate on scholars
shows:

One, the 1964 Civil Rights Act provided that a survey was to be
made of the equality educational opportunity. The nationwide
survey of 560,000 students, commonly referred to as the Coleman
Report—after the first author, James Coleman, then of Johns Hop-

- kins University-concluded that there are small positive benefits of
desegregation on black achievement.

Black achievement, however, was higher most often, the report
noted, in segregated schools than in schools in which whites com-
prise less than half the student population. Coleman later denied
the validity of the conclusion on positive effects.

Two, in 1972, however, Fred Mosteller and Patrick Moynihan
edited a book containing further analysis of the Coleman data. This

™ book supported Coleman’s early conclusion of small positive effects
of desegregation. The book also reached two other important con-
clusions: Blacks are on the average behind whites in first-grade
achievement—about 1% standard deviations—and fall even further
behind during the elementary school years. Whites, in nearly all
black schools, however, are even further behind.

Three, in 1972, Christopher Jencks and others again reanalyzed
the Coleman data and found desegregation effects to be small and -
inconsistent. In reviewing other works, they contended that no
Q%pclt\;sive study of desegregation had shown substantial positive
effects. 3

Four, in 1972, David Armor also reviewed past studies and

- reached the same conclusion. -
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Five, in 1972, Thomas Pettigrew and others argued that Armor

was biased and underestimated the positive effects of desegrega-
tion. -
Six, in 1973, Ronald Edmonds and others accused Jencks of a
strategy of removing the responsibility of the schools for enhancing
black achievement. They also contended, however, that educational
achievement is relatively unimportant for the social and economic
success of blacks.

Seven, in 1975, Nancy St. John reviewed the research on school
desegregation and black achievement and found it to be inconclu-
sive. She also concluded, however, that classes of over 50 percent
black students may hinder the learning of white students in them.

Eight, in 1977, Meyer Weinberg reviewed 48 studies of school
desegregation and found that 29 of them, or 60 percent, showed
positive effects on black achievement.

Nine, in 1977, Lawrence and Gifford Bradley reviewed studies of
desegregation and concluded that there are both positive and nega-
tive effects, and that the evidence is inconsistent or inconclusive.

Ten, in 1977, Robert Crain and Rita Mahard reviewed 73 desegre-
gation studies and found that 40 of them, or 55 percent, showed
positive effects on the achievement of minority students. -

Eleven, in 1979, Willis Hawley and Harold Miller debated th
effects of desegregation on black achievement. Hawley argued that
desegregation more often than not helps black achievement, and
Miller found the evidence inconclusive.

Twelve, in 1979, the National Academy of Education assembled a
panel of 20 desegregation experts chaired by Robert Havighurst of
the University of Chicago. According to the panel report, the schol-
ars were divided on the question of desegregation and black
achievement. Pettigrew, for example, cited Crain and Mahard and
argued that desegregation increases black achievement. Coleman,
on the other hand, who originally claimed small positive effects,
argued that as many studies show harm as those that show bene-
fits to black achievement.

CONCLUSION

In conclusion, the debate on desegregation and achievement will
probably- continue but the research evidence is likely to remain-
inconsistent and controversial.

Despite a fairly large number of studies, no consensus has been
reached. The 55 or 60 percent of studies that show positive results
are insufficient to show statistical significance or to encourage any
reasonable hope of improving school achievement by busing, since
busing to achieve school desegregation works about as often as
turning up heads in flipping a fair coin. .

On the other hand, a number of educationally productive factors,
such as increased study time, systematic courses, mastery pro-
grams, good teaching traits, parental support of school learning,
and the close coordination of parental and school efforts are not
only plausible to the educator and the layman alike, but also have
consistently proven to produce superior learning results in hun-
dreds of research investigations that have been conducted. -

Thank you, Mr. Chairman. -

82-289 O0—82——11
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Senator East. Thank you, Dr. Walberg.
. l[;l‘he] bibliography and article submitted by Professor Walberg
ollow:
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In Educational Research

by Herbert J. Walberg, Diane Schiller, and Geneva D, Haertel

M. Walberg and his associates marshal impressive evidence that,
properly funded, the research community in education can produce
(and has-produced over the past decade) highly useful findings.

l he past decade of educational re-
search has shown us the means to

attain our educational goals much more
fully than ever before. We shall attempt in
this article to verify that surprising state-
ment. After all, we were told only a dozen
years ago, by reputable observers, that
results of most research on the teaching-
learning process were not sugmram In
fact, John Stephens, after reviewing
several decades of research, said that most
educational techniques seem to hinder as
often as they aid learning.! There was
good reason for this conclusion a decade
880. As Gene Glass pointed out, the total
of human effort on behalf of research in
education, at least that part officially sup-
ported by public and private funds, was
fess than 2,000 person-years in 1968.2 In
the same year, :s.ooo lulMsme mearch-

The impressive accumulation of educa-
tional research findings in the last decade
scems to have gone unnoticed by many
educators and the general public. It might
indeed be concluded from widely publi-
cized reports that the schools are patho-
logical institutions and that neither edu-
cators nor research workers know how to
cure their problems and increase their pro-
ductivity. Charles E. Silberman®s popular

“ M-{"\ K%Vﬂ. -

Hovenden, 1979
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and reviews cited in these sources. We also
included forthcoming work, but we select-
ed for analysis only critical, evalvative
reviews of at least four studies. Neasly all
the research we included was carried out
in classrooms rather than in laboratories
under artificial conditions. Since the
reviews present results of multiple studies
and multiple comparisons within studies
ina vanely of ways, we imposed, where

ble, a consistent framework: The

book, Crisis in the Classroom, reached
this conclusion.? Stephens, the reviewer
cited above, argued that learning is spon-
tanecous; that is, maturational forces
within the student cause learning to pro-
ceed at a given rate notwithstanding wide
variations in educational conditions.4
Christopher Jencks and his colleaxues
concluded that luck is the most important
delermnmm of cducauonal and occupa-
tional t and that improvements

ers investigated agric

ty; 60,000 persons engaged in research
and development in the health sciences.
Since that time, however, the U.S. Office
of Education, the National Institute of
Eduunon, the National Science Founda-
uon. and other public and private agen-
cies have increased the funding of educa-
tional rescarch notably, with sound re-
sults, as we shall see,

in schooling do not increase the educa-
tional and social mobility of the poor.*
The Equality of Educational Opportunity
survey by James Coleman and his associ-
ates was alsointerpreted as showing a lack
of relationship between educational con-
ditions and student learning. The Neville
Benneit study in Enghnd appeared t0
show that progmswe lenchm; methods
hinder siudent learning.?

HERBERT J. WALBERG (University of

But most of these accounts failed to

ider the hundreds of other learning

Chicago—DePaul University Ch is re
seorch professor of urban tdnﬂm‘an, Univer-
sity of Minois at Chicogo Circle. DIANE
SCHILLER Is research assistant end GENEVA
D. HAERTEL is research associele in the Of-
Jice of Evaluation Research ai the same in-
stitution. The authors thank Maurice J. Eosh
and Marriet Talmage for collegiol support in
this research, which was funded by the No-
tional Institute of Education (HEW-NIE
G-78-0090) end the National Science Founda-
tion (NSF.78-17374). The polnl: of view end
stated do not the

officiel position or policy of eirher n’mtv
A three-poge appendix listing the reviews
that are the basis of this report may be o0d-
tained by writing Walberg at the College of
Education, University of Nlinois at Chicego
Circle, Box 4342, Chicego, IL 60680, or by
nrmubluck ewer, Editorial Secretory, Phi
O, Delts Kappan. Box 739, lloomtnglon. IN

studies, the results of which are tabulated
below, along with many studies on other
relations between educational means or
conditions and learning outcomes.

Since the public and practicing edu-
cators seldom read the vol and
scattered technical literature on educa-
tion, we assembled a systematic collection
of research reviews published from Janu-
ary 1969 to the present on instructional
and related research conducied in elemen-
tary and secondary schools and insti-

A

numbels of positive and negative, as op-
posed t0 mixed, results of studies are
given; and the percentage of positive re-
sults — those that support the superiority
of the means or condition in question —
of all positive and negative results is
calculated,$

Exposure and Opportunity

A recent review uncovered 25 conclu-
sive investigations of the relationship of
increased time allocated for instruction
(or devoted to learning by the student) to
cognitive and affective learning. Table |
shows that 24 of the 25 (96%) showed a
positive relationship between time and
cognitive learning. In view of this con-
sistent relationship, several investigators
whose work is forthcoming are studying
the distribution of time that students en-
gage in learning during the schdol day.
Wayne C. Frederick of the Chicago
Public Schools found that after subtract-
ing time lost in absences, (ardmess. inter.
ruptions, disruptions, and inat
as little as 25% of sludenls time in lower-
achieving schools is actually spent on
learning. David Berliner of the University
of Arizona found in a sample of elemen-
tary classes in California that there was as
little as 30 hours of effective instruction in
mathematics during the school year. It is
apparent even in the best schools that

dents often get stuck on a problem and

ions of higher ed Wee

the Current Index 10 Journals in Edu-
cation under the topics *‘Literature Re-
views” and ‘“‘Siste of the Arn,' the
American Educational Research-Associa.
tion's Review of Educational Research
and Review of Research in Education,

need (0 wait for the teacher to get them
started again, It seems clear that increas-
ing the time students engage in the learn-
ing process, at least up to a point, might
lead to large gains in learning.

Another recent review considered com-
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‘‘Stronger size/learning relationships formed by Glass and -
Smith in studies carried out after 1960 than those before 1940
indicate the increasing sophistication of educational research.’’

parisons of innovative and traditional cur-
ricula on measures both favorable and un- Table 1. A Selective
favorable 10 the new curricuta. The results Summary of a Decade of Speciic teaching
g able 1) S‘ho“t' ;‘N'c:'m;‘::h:‘:'::"‘“m" Educational Research raits on achievs-
ve consistent impa 2
the intent of the curricula. Similarly, No.of Percent | Clarity T 1000
students in traditional courses do bettet | Research Topics Results Positive | Flexibility 4 1000
(but not with significant consistency) on | Time on learning 2% 969 g‘;:‘;’r'i":""‘mo" ; 'g'g
measures that reflect the intent of the | 0 o 2uve curricula Use of student ideas 8 818
uadil:ond courses. Thu: the new c;smm- on: Indirectness 6 833
lum a school for its stu- | “Innovative learning 45 97.8 Structuring 3 1000
dehn'u ahr: ang«her tlimsive determinant of | Traditionaf learning 14 35.7 Sparing criticism 17 708
what the students learn, o
Table 1 shows the results from several | roamings o " ves g
teviews of class size. All four comparisons | pre-1954 studies 53 66.0 ment
show significant fearning benefits for | Pre-1954 better Teacher's cues to
small classes. Better-analyzed studies studies 19 84.2 student 10 100.00
show more consistent favorable effects | Post.1954 studies 1 2.1 Teacher reinforce-
and lend credibility 1o the results. Gene | All comparisons e91-- 600 ment of student 1 815
Glass and Mary Smith’s very extensive | Behavioral instruc- Teacher engagement
analyses, moteover, reveal that studies | tion on‘: o I:Jls:;::l':l':;::? 6 10000
that randomly assign stud to small | Learning S2 1
and large classes in true experiments "‘.’;"" “personalized s” B le.n'o'gemnl in 5 1000
slronger positive  benefits for tems of |
This finding enhances confidence | on learning 103 932 ‘O‘g::" V.z':::‘:;;":w
chicremens. cahes fhan hat b ave | Mastary learning 0 %87 | Achievement 28 s48
caused by other variables such as tion on [ ‘l‘ ! 57 807 g,',f,‘},'},’:.‘{,m :; ‘gg
nity wealth. Stronger size/learning rela- | 107 oN learning . Attitude toward
tionships found by Glass and Smith in | Adjunct questions on school 25 920
studies carried out after 1960 than in those | learning: Curiosity 6 1000
before 1940 indicate the increasing so- :::“ :"‘: on recall B’ 974 Self-determination 7 857
phistication of educational research. Al- ":':sf:, on 35 743 independence 19 7
though the inverse size/learning relation- | perore text onrecall =~ 13 78.9 Freedom from
ship is not the strongest or most consistent | Before text on ’ anxiaty 8 s
among the results summarized here, sever- transfer 17 235 Cooperation 8 1000
i i Social-psychological
o ot e | Atcs ot Simae rareunn.
1.0 grade eq\?ivaknl; on average per ;eu on learning 2 38 Cohesiveness 7 esy
: . . Analytic revision of Satislaction 17 1000
in a class of 40 would gain 1.3 equivalents ‘
in a class of 20 and 1.6 if taught in- instruction on Difficulty 18 ba7
dividually. if average pupils were taught achievement 4 1000 22’.’:\::‘,?‘,"“ :; ‘,’;;
N . : Direct instruction on X
in a class of 20 pupils from kindergarten / Democracy - 14 84.6
through grade 6, they would be over two | #Chievement 4 1000 Environment 15 857
years ahead of similar pupxls taught for | Lecture versus ' Speed -~ 14 53.8
the same length of time in a class of 40. dr:'t‘ll“im o':: " cas Divonlly 14 30.8
evemen . Competition 9 . 6887
Nature of Instruction 2:1%:330" : '3% o éﬂc"o” 4 e
es 8 .0 liqusnessa 13 83
Table 1 shows a variety of effects for | Student- versus in- Apathy 15 143
behavioral instruction on college as well as | structorcentered dis- _| Disorganization b4 o3
cussion on: Favoritism 13 100
elementary and secondary school stu- - .
. Achisvement 7 57.1 Motivation and léarn-
dents. The prevalent form of behavioral | [, 0
instruction at the college level is referred A;‘,m::‘"d‘"g 22 ,ggg Ing w2 o8
to as “*Personalized Systems of Instruc- Social class and
tion** (PSI), which has the following com- S:““"“-':';?s in- tearning 620 976
ponents: reliance on the written word in | Sirucioried discus- Homc environment ‘
the form of small units of instruction; stu- | " s chievemant 10 1000
dent self-pacing through these units; | Ariuge 1 1000 &:’3"' lﬁ;"“'m?‘ g :gg
- achievemen !
et perormanes eoured o achuny | FELA s con iatigecs 2 p
ues ng gains 1
before proceeding to the next); and mf:; achievement 4 1000 Ability 8 1000

meat by repeated testing sdminis




dent P with imum® credit
for success and no penalty for failure,
Students continue working at their own
pace through the units until they reach a
satisfaciory grade in the course. Three re-
views of behavioral instruction show the
superiority of PSI and modified PSI
hniques over ¢ ional lecture and
discussion methods at the college level,
The findings are consisient across 12 sub-
jects for small, medium, and large
samplcs on achievement, retention, and
attitudes and interest in the subject.
Mastery learning, more often found in
secondary and clementary schools, has the
following components: clear goals and
procedures for what is to be learned,
specific instructional objectives, small
units of learning, coirective feedback on
progress, flexible learning time, alter-
native modes of instruction, and coopera-
tive Jearning with peers. Mastery learning
is similar to PS! in assuming that each stur
dent can learn if given appropriale in-
struction and sufficient time. Mastery
learning also shows results consistently
superior to conventional instruction on
achievement, retention, and attitudes.
Programmed instruction uses written
““materials in which instructional elements
are presented in units called *‘frames.”’
Each frame requires an active response
from the student, and the length of the
frame, varying from short paragraphs to
several pages, is designed to suit the
abilities of the typical student. Pro-
grammed materials usually enable stu-
dents to skip rapidly over material that is
already known, to ‘‘branch’’ (o needed
correctives, and 10 proceed #1 a suitable
individual pace. The reviews (Table 1) in-
dicate that programmed instruction has
consistently more favorable effects on
achievement and interest in the subject
than traditional classroom procedures.
Research on instructional radio and
television and computer-assisted instruc-
tion is beyond our scope, since most of the
reviews were published before 1969 and
concern learning in special rather than
classtoom settings. However, conclusions
of a teview by Dean Jamison et al. should
be mentioned.? Radio, television, and
computer-assisted instruction are sbout as
effective as conventional instruction. Com-
puter-assisted instruction, as a replace-
ment or supplement, often resuits in
substantial sav...,s of studeat time. The
authors point out the need for exploring
the productivity and cost-efficiency of
substituting capital for labor in education,
since the unit costs of media and tech-
nology decline with increasing usage.
The term ““mathemagenic’® was coined
by psychologists in the early 1960s from

the Greek roots mathema (‘‘learning’) —

and genic (*‘give birth 10''). Thus mathe-
magenic techniques give birth to learning
or encourage it in some way that may be
exemplified in the materials of instruc-
tion, the structuring of the content, of
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specific BN Hirategies (Table 1).

“Adjunct questions'* are those in-
serted in textual material; for example, a
2,000-word passage concerning the life of
Charles Darwin was divided into 20 para-
graphs of 10 lines each. Students answer
one or more questions before or after cach
paragraph. Adjunct questions consistent-
ly benefit recall of information when
given after p but are less istent
in enhancing transfer of the information
1o new situations when given before the
text.

‘*Advance organizers'* are used as an
introduction to refate new content to what
the student already knows. An advance
organizer, for example, was used to point
out the differehces and similarities be-
tween Buddhism and Christianity before a
three-day instruction session, since the
material on Buddhism was new and the
material on Christianity was familiar to
most stud Such org sare 1y
presedted at a higher level of abstraction
than the instructional elements them-
selves, Research on advance organizers
shows inconsistent effects on learning.

“'Analytic revision of instruction’' re-
fers to lesson development that includes
instructional objectives and trial-and-
error revision of methods and maerials
until the objectives are reached. For ex-
ample, a lesson on writing mathematical
ratios is presented and student perform-
ance is evaluated; the lesson is then re-
vised on the basis of difficulties en-
countered by the students and presented a

second time. The process continues until
the objactives are met, Four studies of this
technique support the hypothesis that ji js
more efficacious than conventional meth-
ods.

“Direct instruction'® periains 1o those
methods in which the teacher controls the
timing and sequencing of instruction,
chooses materials, and monitors siudent
performance. Direct instruction generally
focuses directly on the content of achieve-
ment tests. Four studies of this technique
showed greater effectivencss than conven-
tional methods in producing achievement *
gains. Since analytic and direct instruction
may amount 10 teaching the test and only
four studies are available on cach, the re-
sults should be interpreted cautiously.

Research at the college level yields in-
teresting results on teaching techniques
and locus of instruction (Table 1). Discus-
sion is about equal to lecturing on
achievement but is consistently superior
on retention. Student.centered discussion,
moreover, is superior to instructor-cen.
tered discussion on attitude; and student.
led discussion is superior to instructor-led
discussion on both achievement and atti-
tude,

It is informative to compare these re-
sults with the impact on achiecvement of
factual in contrast to conceptual ques-
tions. Four studies indicate that factual
teacher questions have g impact on
achievement, perhaps because many teach-
er-made and standardized tests sample the
lower levels of cognitive processes such as

181
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Open education, authentically implemented,
consistently reaches its goals in creativity, self-concept,
school attitudes, curiosity, and independence.

memory rathe: than comprehension and
analytic skills. This finding must be inter-
preted cautiously but suggests that
educators should consider the trade-offs
betweeii lower and higher levels of cogni-
tive attsinment, that research workers
should include multiple measures of out-
comes in future work, and that reviewers
should tabulate results across studies
separately for each learning outcome.
Table | shows the results of teaching
techniques observed in elementary (most-
ly primary) classrooms. The reviewers,
Barak Rosenshine and Norms Furst, sp-
pear somwtm inconsistent in reviewing
this evidence, since in some cases they
counted studies as positive—that yielded
one positive significant correlation among
sevéral that were calculated. N. L. Gage's
independent and explicit review of the evi-
dence on teacher indirectness, praise, ac-
ceptance, and criticism, however, con-
firms certain Rosenshine-Furst results
with a high degree of swatistical prob-
ability,®® These results indicate that
achievement is enhanced under teachers
who are clear about their expectations,
oals, and methods for learning; who are
ble in their responses to students; who
show enthusiasm for the lesson and for
student learning; who are businesslike and
task-oriented; who use student ideas in
feading the lesson; who attempt to elicit
to ! by stud rather
than tell the answers; who use structuring
comments that inform the student of the
purpose and organization of the lesson
content; and who avoid excessive criti-
cism.

Table | shows the results of a review of
psychological studies of teacher behaviors

classrooms, it is sometimes termed “‘in-
formal education.’ Despite the fact that
many people in the open eduution move-

ing. Perceived climate characteristics that
are nmnvely correlated on average with
learning wm are: friction among the
class hasis on subgroups or

ment feared con
because they were intént on ;oin. beyond
traditional achk nt test
of the 102 studies comparing open nnd
traditional methods show no significant
differences between the two and 54.8% of
the 26 significant studies actually favored
open education on achievement measures,
Thus it does not appear that open educa-
tion, on average, impairs conventional
achievement test performance.

On the other hand, open educat

cliques within the class, apathy toward the
n, disorganized content and proce-
dures, and favoritism toward some class
members. Results from other research
indi that ch istics of the stu-
dents, the teacher, the subject matter, and
instruction determine the nature of the
social-psychological climate of the class.
These effects appear to be mediated by
uuden! perceptions of the climate, which
in turn predi types of learning.

when it has a significant effect — ptob-
ably when it is cuthentically implemented
~ produces consistently positive results
ongods it is intended to attain in creativ.
ity, self—concept school attitudes, cunosl-
ty, and i d Because

is the essence of science, the results should
be informative to those who have con-
cluded from the widely publicized Bennett
study that open education has failed.'? In
addition, the results suggest that research-
ers should measure learning outcomes
that go beyond achievement. There is no
present basis for knowing, for example,
whether behavioral instruction and Per-
sonalized Systems of Instruction, even

Mmy psychologiste today have strong
cognitive or behavioral persoasions. So-
chl psycholo;uls more orten emphasize

and

of lumins Nearly all studm summarized
in recent reviews (see Table 1) show that
the degree of student motivation is con-
sistently reflected in the amount of learn-
In; that takes place,

d motivation and cl m
climate are not completely under the con-
trol of h other Al
though educators may to some extent en-
hance these determinants of learning, the
abilities, attitudes, and behaviors the child
bnnu to school are influenced by home

though they may promote uhmmm enmonmem Table 1 shows the con-
and retention, lead to greater ¥, of cortelations of social class and
curiosity, and independence. of puenul stimulation in the home with
. :chieve:\ent and ':?:‘y' The results in-
Social ogical icate that social-class measures are con-
Paychol Eaviroaments sistently but weakly correlated with stu-
Twelve studies report on comlations dent achievement in school and that
between of social-p gical  my of parenial stimulation and en-

climate of classes and various types of
Iumin; in the United States, Canada,

that nimul.m and reinforce their

ia, and India.! Table 1 shows &

r Both teacher be-

havi

tabulation of correlations of student per-

are istently related to achi
ment and achievement gains. Moreover,
teacher engagement of the class in the
lesson as well as the amount of individual
student engagement in the lesson as per-
centages of total time also show con-
sistently superior results.

Table | shows an analysis of a review
of many studies commting “bpen" with
traditional ed Open is

i of the climate and racasures of
co.niuve. attitudinal, and behavioral
learning outcomes (in most cases adjusted
for intelligence and corresponding pre-
tests), The cognitive measures tap factual
knowledge as well as higher-level con-
ceptual understanding; the attitudinal
measures tap interest in the subject matter
and in subject-related carcers; and the be-

ioral indices are counts of extramural

similar to progressive edualion of the
1920s in that stud in h en-

voluntary activities associated with course
Greater of all three

riched classrooms are given & degree of
autonomy (0 plan jointly with the teacher
the goals, pace, method, and evaluation

Types of learning take place, on average,
in classes that students perceive as co-

of learning.! Since it is often confused
with permissiveness or with open space

"2 PHI DELTA KAPPAN

hesive, nusfytn;. dimcul( or challenging,
dem and pr the physical
setting and materials nqulred for learn-

couragement of the child (obtained by
interviews with the parent in the home)
are much more valid predictors of
achievement and abilities. Parental stimu-
lation is strongly correlated with verbal
“achievement, moderately correlated with
mathematics achievement and intelli-
gence, and relatively weakly correlated
with spatial and reasoning ability. Only
one longitudinal study of home environ-
ments and achievements has been con-
ducted. -This British study of three age
groups of boys and girls indicates that
measures of home environment predict
the amount of reading gains over a four-
year period. Contrary to some specula-
tions, the study showed that the correla-
tions of parental stimulation and student
achievement are about equal in samples of
primary and middle school children and
older adolescents. Two field evaluations



of intervention programs that strongly
concentate school and parent resources
on reading achievement in socially
depressed areas of Chicago's inner city
and of Flint, Michigan, revealed reading
1est gains comparable 10 those in middle-
class neighborhoods. ' These field evalus-
tions requite further replication 1o test the
generalizability of such joint school-
family programs 10 increase learning.

Conclusions

The tabulations of 1esults of recent re-
views on the relation of instructional and
other educational conditions to learning

yield a ber of consistent
positive results with definite policy and
practical implications. Greater funding of
educational research in the last decade has
brought & greater number of disciplined
investigators to the field and allowed them
to improve measusrements of educalional
goals and means; 10 increase the statistical
and experimental control of effects; and,
while drawing on the theoretical insights
from psychology and the social sciences,
~to relate research to practical issues of
educational productivity. .

We corniclude that “certain conditions
and methods consistently produce certain
outcomes but that no single method or set
of conditions is superior on all outcomes.
The greatest confidence can be placed in
the effects of opportunity, exposure, and
instruction on achievement, retention.
and attitudes, because many expetiments
with d ig ts of stud 10
alternative conditions are svailable for
analysis. Less confidence can be placed in
the effects of social-psychological condi-
tions, although many are plausible, be-
cause they have been less frequently in-
vestigated and are more often uncon-
trolled or statistically, rather than ex-
perimentally, controlled.

Much research remains to be done on
certain conditions of learning and particy-
larly on their effects on outcomes such as
voluntary learning during and after in-
struction and on such traits as creativity,
self-concept, indcpendence, and cthical
maturity. We also need to know more
about applications in extramural seitings.
It is possible, although our survey yielded
no creditable evidence, that some i -
tional methede are consistently more
effective for sume children; this is an area
of needed tesearch.

1n summary, a large and growing body
of research evidence that was unavailable
‘s decade ago constitutes one useful basis
not only of future research but of educa-
tional policy «nd deasion making. To-
gether with the values and wisdom of
schoo! board members, educators, par-
ents, and stud continued scientific in-
quiry should contribute much to educs-
tiona! productivity in the future.
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Senator East. Dr. Scott?

STATEMENT OF RALPH 8. SCOTT, JR., PROFESSOR OF
EDUCATION, UNIVERSITY OF NORTHERN 10WA, CEDAR FALLS

Mr. Scorr. Thank you, Mr. Chairman.

First let me express my appreciation for this opportunity to
testify before the Senate subcommittee this morning about my
concerns and aspirations for the attainment of equal educational
opportunity in this country. :

ARE SEGREGATED SCHOOLS, PER SE, INFERIOR

Equal opportunity and achievement are inextricably intertwined.
From the 1950’s until the 1970’s by which time most school dis-
tricts in the country had suffered serious busing-related disrup-
tions, it was taken as an article of morality and faith that segre-
gated schools were inferior.

Therefore, it was expected that minority students attending forci-
bly in ated or desegregated schools would register higher learn-
ing levels. ,

ad this been true, it would be possible to establish and justify a
linkage between busing and the constitutional requirement- of
equal gf;portunity. However, it is now clear to most Americans, and
especially majority and minority parents and children with first-
hand e):{);rience in busing, that the busing rationale lies in ruin.

Few ericans have rejoiced over the unexpected transforma-
tion of the busing dream into an educational nightmare.

I share the disappointment of many who hope that a simple
solution would suffice for a complex problem. Unexpectedly, the
Nation has witnessed a decline in the quality of schooling as re-
sources have poured into an educational practice that is in itself
counterproductive.

This mornin.ﬁ I would like to discuss the various ways in which
desegregation has proven to be harmful, but time constraints re-
quire that we maintain a focus on the achievement consequences.

ALLEGED ACHIEVEMENT BENEFITS OF BUSING ARE UNVERIFIABLE

On this emotional subject, there has been a good deal of statisti-
cal sleight of hand. New York’s Senator Patrick Moynihan once
grefa a book on busing with these remarks, and with his Irish

ackground he could do this, of course: . :

“Of course I trust ye, McClury, but I want to cut those cards.”

After a generation of unrealized ex tions, most Americans
realize that the only way in which the cards on busing will be
fairly cut is to deal not with polemics but with raw and primary
statistics. _

The myth of achievement gains has been resuscitated down
through the years by Federal bureaucracies, the media, prestigious
scholars, academic centers, politicians, and courts. Let us review
some of the landmark studies upon which the desegregation
achievement thesis has been built.

In 1959, superintendents of 17 major school districts testified
before the U.S. Civil Rights Commission. They all claimed thas
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busing fostered minority learning. However, only the Louisville
administrator presented test scores.

" Today even those scores are unavailable, and there is not one
“shred of evidence in any of those 17 cities that busing enhances
long-term learning of minority students.

Meyer Weinberg, aided by the influential educational organiza-
tion Phi Delta Kappa and the U.S. Office of Education, published
in 1968 a book intended to assess busing effects.

He concluded that there was a strong evidence that desegrega-
tion benefited the academic learning of Negro children. Weinberg
‘claimed that the positive conclusions he reached would be support-
ed by the Coleman report and the U.S. Commission on Civil Rights’
publication, entitled “Racial Isolation.”

Weinberg’s report was given wide and favorable national media
coverage. However, a decade after the report appeared, James Cole-

. man, major author of the Coleman report, stated: “The assumption
... -that integration would improve achievement of lower class black
children has now been shown to be fiction.” -

Similarly, racial isolation provided no firm support for the
achievement-busing linkage. This report drew heavily from the
now-disavowed Coleman findings.

Moreover, as is commonly the case in publications of the U.S.
Commission on Civil Rights, the study speaks with a forked tongue.
On the one hand it states that ‘“research has not yet given clear
answers to whether racial balancing within the schools is related to
children’s performance and achievement.” With this I agree. :

ACHIEVEMENT CLAIMS NOT SUPPORTED STATISTICALLY

" However, inconsistently, then it is claimed that busing had
raised minority learning in four cities: Syracuse, Berkeley,; Seattle,
and Philadelphia. My personal correstpondence with superinten-
dents of those four school districts has failed to disclose any statis-
tical affirmation whatsoever of Commission claims. -

Racial isolation is not the only example of surprisingly inaccu-
rate research conducted by the agency charged with congressional
factfinding. ‘

Consider another illustration, one which reminds me of the folk-
lore-of -hoew the pig got over the stile. B}

The 1974 yearbaok of the World Book Encyclopedia reported that
the U.S. Commission on Civil Rights found that desegregation had
produced higher educational attainment in 10 school districts.

I wrote to the editor of World Book who could only support the
statement by sending a Xerox copy of a special news release from

- the New York Times. The Times informed me that it had received
its information from the U.S. Commission on Civil Rights. -

‘A letter to the Commission produced only the names of the 10
----- -school districts selected for this particular report. Not a single one
—of the 10 superintendents could supply evidence that busing- raised
achievements, and their responses provide insight into the tragical-
ly high error level which prevails on this issue. -
.From Pontiac, Mich., the administrator was-at a loss to know
how the facts could have been so completely twisted. - ‘ :
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The Winston-Salem, N.C., superintendent wrote that he was puz-
zled by what the Commission reported.

“I can’t imagine the Commission making such a statement,” said
the superintendent of Tampa, Fla. ,

And the superintendent of Glynn County, Ga., replied that the
information he gave the Commission did not indicate an increase
in quality but showed no substantial decrease in test scores since
desegregation. However, that is a far cry from what had been
reported to the public by World Book, New York Times, and the
U.S. Commission on Civil Rights. :

I recently concluded a survey of all major published reports
which dealt with the desegregation achievement question.
Throughout I honed in on the systematic organization of primary
and raw data. : ' '

- In this study, comTIl)‘arisons were made of conclusions reached in
five major surveys. These reviews separately assessed eight studies, .
whose results have been regarded as the strongest available evi-
dence that desegregation hikes minority learning.

This appraisal revealed that the experts themselves are split. In
most cases, however, they concluded that busing had aided minor-
ity learning. ‘

It may be significant that the most positive results were reported
by reviewers who had been most generously funded over the years

by the Federal bureaucracy.

- Raw data of all eight studies failed to yield hard evidence that
busing had upgraded long-term minority learning in a single in-
stance. It was impossible to identify one district in which long-term
beneficial learning effects could be clearly traced to busing. _

Permit me to briefly describe some of the flaws contained in two .
of these exemplary experiments. Anderson’s experimental and’con-
trol students were not representative of the larger minority popula-
tion, nor were the two groups of students comparable. Also, parents
of the bused children volunteered for desegregation while. parents
of the nonbused children did not. In summing up his study, Ander-
son admits that the reported achievement differences could easily
be attributed to chance. In a Chapel Hill inquiry, Prichard report-
ed no differences in reading achievement, and acknowledged that
the reported math gains might be traced to a very likely cause:
inauguration of a statewide curriculum revision in mathematics
over the experimental period. And these are two of the best pieces
of proof that busing promotes minority learning?"

QUESTIONS CONCERNING FEDERALLY FUNDED RESEARCH

- On September 16 of this year, the Associated Press released a
report conducted by Dr. Wili'is ﬁawley and 15 other educators at
the Center for Education and Human Development at Vanderbilt
University. This 7-year study was underwritten by the U.S. Office
of Civil Rights and the National Institute of Education.”
Regretta elg, the obgectivity of this study was compromised from

the start. Federal guidelines specified the purpose was, and I quote: .
“To improve potential benefits of d ation.” ‘

- This phrasing effectively eliminated from grant consideration
- any scholar who might be open to possibilities both that neighbor-
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hood schools are best for all students and that the experiment
could uncover evidence that busing was nonhelpful or even coun-
terproductive.

Dr. Hawley interpreted the study’s findings as supportive of the
position that desegregation improves minority learning. I am sorry
that as yet I have been unable to read this study, but I find it
difficult to understand the reported conclusions.

Included among the cities from which Dr. Hawley drew his data
are Charlotte, Nashville, and Louisville.

In conducting current research, I have been in contact with
school officials of those three districts. Not-one has been able to

_provide evidence of long-term achievement gains associated with
busing. Instead, the statistics lead me to conclude that busing may
very well have created significant educational problems in those
cities. : -

As for Nashville-Davidson County, Dr. Chester E. Finn, Jr., pro-
fessor of education and public policy at Vanderbilt, assessed sehool
circumstances in the September 15 issue of the Wall Street Jour-
nal. Dr. Finn arrives at conclusions diametrically opposed to those
reached by Dr. Hawley and his colleagues. One of Finn’s observa-
tions: There has been a preoccupation with numerically determi-
nated educational “equity,” that largely ignores school quality.
Finn also notes that NAACP leaders express concern that the
school district has become populated by the poor and black. More-
over, Thomas G. Caulkins, coordinator of group testing for the
Nashville-Davidson County schools told me in May of this year that
there is no evidence whatsoever that busing has promoted minority
learning in the _schools wherein he is responsible for assessment.

What can be concluded from this? Simply put, the Nation has, on

“busing effects, been misinstructed by school personnel, misinformed
by the media, misled by social scientists, misused by State and
Federal bureaucracies and commissions, misunderstood by legisla-
tors, and misruled by courts.

To again quote Senator Moynihan, Americans have been sold
vast amounts of snake oil by those charged with providing useful
and accurate information. One result has been to subject minority
children and parents to cruel disillusionment. -

NEED FOR EFFECTIVE REMEDIES

Yet few would ’del'ﬂ'; both the hope and the need for significant
educational reform. The abandonment of forced busing is an essen- -
tial ingredient of any meaningful upgrading of American schooling.

Is there really any lingering doubt about the ineffectiveness of
busing? If so, then let advocates assume direct and visible responsi-
bility for claims they make. '

Dr. Hawley has said: “If it were true that no one benefited from
sghogl desegregation, it would be ridiculous to pursue such poli-
cies. - .

Very well. Let advocates demonstrate the benefits. This commit-
tee could foster a resolution of the question once and for all by
endorsing a symposium of scholars, numerically balanced on stance
concerning the achievement-desegregation question. The partici-
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pants would publicly debate the question but give no participant,
pro or con for busing, any hiding place.

Promote full media exposure of the symposium with emphasis on
the manner in which raw statistics were gathered, organized, and
interpreted.

Let the pubhc in on the manner in which chicanery has gov-
erned public policymaking on busing over decades.

Judges, legislators, scholars, and school administrators would no
longer have an excuse for gross ignorance of busing effects.

" What would be the public reaction upon learning the basis for
James Coleman’s contention that Thomas Pettigrew, responsible
for so much ill-fated busing, lacks social responsibility and is so
racially confused that if he “saw the fires in the sky during the
riots of 1967, he would have attributed them to an extraordmary
display of Northern Lights.”

Would we ever again have grossly erroneous pubhc utterances
from judges and attorneys? Some illustrations of this are:

Julius L. Chambers, prominent civil rights attorney, has asserted
that social scientists agree that achievement gains will accrue from
desegregation.

Judge Alfred Gitelson has claimed that segregated schools are
responsible for the generally lower achievement performance of
black and Chicano students.

Given open public debate, Americans would know better. There
would be increased insistence on reasonable accuracy. The tail
would have a harder time wagging the dog.

If, however, the achievement desegregation thesis is indeed as
dead as facts would indicate, then there is no need for further
public debate. This committee would deserve kudos if it hastened
the demise of racial balancing projects throughout the land. Such a
bold, but long-overdue, move would require combined efforts. of
educational and legal scholars. Yet the rudimentary facts seem
reasonably clear.

In the 1954 Brown ruling, the Supreme Court moved only against
assignments of students to schools on the basis of racial clasifica-
tion. Present racial balancing efforts, therefore, seem contrary to
the spirit and letter of Brown.

If equal or better education is available in neighborhood schools,

- then the constitutional rights of children are better served through

colorblind attendance policies. Research shows that most minority
and most majority parents, especially those who have experienced
"the sad realities of busing, seek to end the practice. If these parents
are granted their wish, they can then join forces with others in the
launching of a genuine search for remedies which promise to im-
prove educational practice for all students, irrespective of race or
social class

Thank y

Senator EABT Thank you, Dr. Scott. '

[The prepared statement of Dr. Scott follows]

e
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PREPARED STATEMENT OF ProF. RaLPH S. ScotT, JR.

rirat, let me express my appreciation for this obpomnity to testify before the
Committes this moxrning about my ooncerns and aspirations for the attainment of equal
educational opportunity in this country. Equal opportunity and achievemant are inextric-
ably intertwined, and from the 1950's uhtil the 1970's-~-by which time most school
districts in this ocountry had suffered serious busing-related disruptions---it was
taken as an article of morality and of faith that segregated schools wers inferior.
Therefors, it was upocud that minority students attending forcibly integrated, or ~
desegregated, schools would register higher learning levels. Had this been true, it
would be possible to establish,and to justify, a linkage between busing and the
constitutional requirement of equal opportunity. Howevex,it is now clear to most
Anericans, and especially minority and majority parents and children with first
hand experience in desegxegation, that the busing rationale lies in ruin.

Fevw Americans have rejoiced over the unexpacted transformation of the busing
dream into an educational nightmare. I share the disappointment of many, who hoped that
a simple solution would suffice for a complex problem. Unexpectedly, the Nation has
wiinessed a decline in the quality of schooling as resources have poured into an
educaticnal practice that is in itself countexproductive. This morning I would like to
discuss the various ways in which dcaegrng;tion has proven to be harmful, but time

constraints require that we maintain a focus on the achiev q .

On this emotional subject, there has been a good deal of statistical sleight-of~-
hand. New York's Senator Patrick Moynihan once prefaced a book on busing with the
remarks “Of course I trust ye, NcClury...but I want to cut those cards.” After a gono;u-
tion of unrealized expectations, most Americans realize that the only way in which ‘thcl
cards on busing will be fairly cut is to deal not with polemics but with raw statistics.
The myth of achievement gains has been resuscitated down through the years by federal
bureaucracies, the media, pres:igioua scholars, academic centers, politicians and the
courts. Let us review some of the landmark studies upon which the desegregation-achieve-
ment thesis has been built.

In 1959, superintendents of 17 major school districts testified before the U. S.
Civil Rights Commission; thby ll} claimed that busing fostered minority learning.
However, only the Louisville adnin{stuhox Presented test scores. Today, even those
Soores are unavailable and there is not a shred of evidence in any of those 17 cities
that busing enhances long-term learning of ainoxity students.

Meyer VWeinberg, aided by the influential educational organization Phi Delta Xappa
and-the U,8,0ffice of Education, published in 1968 a book Ante::dod to azsess busing effects.
HBe oconcl