Calendar No. 404

95t CONGRESS SENATE { RerorT

1st Session No. 956443

TRANSPORTATION AS A REMEDY IN SCHOOL
DESEGREGATION

SEprEMEER 21, 1977.—Ordered to be printed

Mr. Broen, from the Committee on the Judiciary,
submitted the following

REPORT
together with

MINORITY and ADDITIONAL VIEWS

[To accompany 8, 1651)

The Committee on the Judiciary, to which was referred the bill
éS. 1651) to insure equal protection of the laws as guaranteed by the

fth or fourteenth amendments to the Constitution of the United
States, having considered the same, reﬂorts favorably thereon with
an amendment and recommends that the bill do pass.

PURPOSE

1. The primary pu of 8. 1631 is to establish guidelines that
are consistent with the Constitution regarding the circumstances under
which courts may order the transportation of students on-the basis of
race, color or national origin.

(GBNERAL STATEMENT

Public educafion has begome a battleground of social change in
America, and that is not surprising when we understand how much
education is the key to what we think our nation is all about.

It is part of the' Americap dream that education is a stepping stone
to success, and each generation bhas sought the best possible education
for its children. In neighborhoods eyerywhere, the school can be the
tie that binds an area into a community. | |

Public schools exist in a world in which confidence in government is
seriously eroded. Schools are a nerve close to the surface of an anxious
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public, and the erosion of confidence rubs that nerve raw. The parents
of minority families are concerned about the quality of education pro-
vided their children. There is a crushing burden of evidence that th
segregated schools of years ago were inferior schools, and that this
was 8 wrong; that must be remedied.

Brown v. Board of Education recognized equality of educational
opportunity as a principle to which our government must adhere, and
it offered proof that courts were an avenue that could restore confi-
dence in public institutions in general and public schools in particular.

The Brown case also opened a new field of law, and it is only now—
more than 20 years later—that we can see what equal educational
opportunity means in a legal sense. This is a diverse nation, and the
facts which underlie each court case are different. This makes the
process of clarifying the law a time-consuming one.

The status of public education in our nation today dictates that
Congress take note of the Constitutional meaning which has emerged
from these decisions.

: The principles involved are simple ones, with a long history in the
aw:

The court must find that officials intended to cause racial segre-
gation of students before there has been a violation of the Con-
stitution ; and :

The court must order a remedy for the segregation that is
limited to the extent of the violation,

Adherence to these principles will restore public confidence in
schools and government.

This is the essence of the emerging consensus on our schools—that
the adjudication of wrongs and the application of remedies should
follow these principles of justice, and it is urgent that we recognize
a.hese lin(lii.tauons before the fabric of our fragile society is further

estroye

The hearing record of the committee on this legislation, S. 1651,
reveals the broad outline of this consensus. The committee found sup-
port for legislation which provides the following :

First, it would require a court to find “a discriminatory purpose in
education” behind any violation for which student transportation is
proposed as a remedy. Second, courts would be required to determine
the extent to which acts of unlawful segregation have caused a greater
degree of racial segregation in a school or schools than would have
otherwise existed, and student busin’iwould be limited to eliminati
the degree of racial segregation attributable to those proven unlaw
acts. All Federal interdistrict busing orders would be stayed pending
appeal however, the stay could be vacated by a majority of the Su-
preme Court or a Court of Appeals panel of not less than three mem-
bers. Finally these requirements would apply both to orders issued
after the date of enactment and to those which have not been put in
effect by that date. '

The bill would establish for the Federal courts clear guidelines con-
cerning the use of busing. In practice, it would require the court to
determine the extent to which specific acts of unlawful discrimination
by governmental officials have caused a greater degree of racial con-
centration in a school or school system than would have existed absent
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those acts. It would further require the court to limit remedial busing
to that necessary to eliminate racial imbalance caused by those de-
liberate acts. In other words, courts would no longer.be able, where
only limited or isolated acts are proven, to order busing throughout
the entire district or between districts simply for the purpose of
achieving racial balance. . o

There are those who instantly call any bill that would limit school
busing “unconstitutional.” Undoubtedly, the desire to secure quality
education for all young people rdless of race motivates this con-
cern about what is constitutional. The truth is that the Supreme Court,
when it endorsed the broadest busing program which it has reached,
expressed grave doubts about the need for busing and about its value
to students.

In order to understand the basis of the bill it is necessary to under-
stand the origin and nature of the busing requirement in constitutional
law. As we aﬁ know, in the Brown decision in 1954 the Supreme Court
held that the Constitution prohibits school racial segregation; that is,
racial discrimination in the assignment of children to schools in order
to separate the races. Indeed, as other decisions of the Supreme Court
quickly showed, the Brown principle was simply that all racial dis-
crimination by government is constitutionally prohibited. The segre-

ation that was prohibited by Brown has ended; children are no
onger assigned to schools on the basis of race in order to keep the
races apart.

In 1968, however, 14 years after Brown, the Supreme Court held in
the Green case that it was not enough merely to end the practice of
assigning students on the basis of race. The court held that it was also
constitutionally necessary that the schools be “desegregated.” This
term has a very distinct meani_nf. in constitutional law. Segregation is
not all racial separation, but only separation that is caused by official
discrimination. ial desegregation is not supply integration, or the
undoing of all racial separation, but enly the undoing of unconstitu-
tional racial segregation. The court in, &reen did not hold that the Con-
stitution requires school racial integration for its own sake. The court
held instead only that the Constitution requires desegregation—the
undoing of that racial separation that is the present and continuing
result of past unconstitutional segregation.

Some have argued that any decision, such as the location of a new
school building, could have racial impact. However, in 1976 in Wash-
ington v. Davis, the Supreme Court clearly rejected this view and held
that an act is not unconstitutional solely because it has a racially dis-
proportionate inﬁact. Unconstitutional racial discrimination can-
not be found without a finding that the action was purpossfully
discriminatory.

The key court decisions outline the national constitutional policy on
desegregution in the public schools. S. 1651 closely follows these guide-
lines. In its hearings, the committee has looked into the impact of broad
orders for school busing on communities and their citizens, and recom-
mends timely passage of this legislation. Prompt enactment of S. 1651
will bring reason and order into the sometimes controversial arena of
school desegregation.
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Skcrion-By-SecTioNn ANALYsIs

SecrioN 1: No court of the United States shall order di-
rectly or indirectly the transportation of any student on the
basis of race, color, or national origin unless the court deter-
mines that a discriminatory purpose in education was a prin-
mglal motivating factor in the constitutional violation for
which such transportation is proposed as a remedy.

Section 1 of S. 1651 incorporates the constitutional standards for
finding a violation of the 14th amendment. The Supreme Court has
‘long held that discriminatery intent is an essential component of an
alleged Constitutional violation. In Keyes v. School District No. 1 413,
.S, 189 (1978), the Court stated that:

The differentiating factor between de jure and de facto seg-
regation * * * is purpose or intent to segregate at 208

Further the plaintiffs:
must prove not only that segregated schooling exists but also
that it was brought about by intentional state action. at 198.

While this requirement of discriminatory purpose is a longstand-
Jng one, it has not always been clear what sort of proof was needed to
show the necessary discriminatory intent. Some courts of appeals
adopted the view that the requitise “intent” could be inferred on the
‘basis of discriminatory impact alone. In recent cases however, the Su-
;preme Court explicitly rejected this approach and clarified the Consti-
tutional standards. : ,

. As Professor Charles Abernathy, a constitutional scholar who testi-
fied at the hearings held on S. 1651 said :

Last vear, however, the Supreme Court rejected the con-
sensus that had been building in the courts of appeals. In
Washéngton v. Davis 426 U.S. 229 (1976) and Arlington
Heights v. Metropolitan Housing Development Corpovalion
45 U.S.L.W. 4078 (Jan., 1977), the Court made clear that
“* & * nroof of racially discriminatory intent or purpose is
requires to show a vialation of the Equal Protection clause.

_ In Washington v. Davis supra, an employment case, the Supreme
Court stated; | »
our cases have not embraced the proposition that a law or
other official act, withont regard to whether it reflects a
racially discriminatory. purpose is unconstitutional solely
because it has a racially disproportionate impact at 239,

Anrlington Heights, a hou'énf case, nt'.gain held that discriminatory
‘intent is required to show a violation of the Equal Protections elause.
The Court affirmred that ;

official action will ‘'not be held unconstitutional solely be-
cause it results in a racially disproportionaté impact ® * *
Arlington Heights supra at 4077.

The Court required a finding that discriminatory intent was a
“motivating factor” in the constitutional violation from which relief
is sought. -
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tl June 27, 1977 the Supreme Court decided Day-
mMgth fm?fleEn‘duaahy On'on v? B;"inlcman‘ No. 76-539 a school desegrega-
tion case in which this same principle was reiterated. The Court said ¢

The finding that the pupil population in the various Day-
ton sohoolslqlg not homogeneous, standing by itself, is not a
violation of the fourteenth amendment in the absence of a
showing that this condition resulted from intentionally seg-
regative actions on the part of the Board” at 6.

Other school dese tion cases to which this principle has been
apphied are Awt&t%pendent School Dz‘atncz: O United States,
Sg 00l Town of Speedway v. Buckley, School District of Omaha v.
United States. . L
Section 1 of S, 1651 likewise requires a showing of discriminatory
intent before the remedy of busing can be imposed to rectify a consti-
tutional violation, In so doing, it merely tracks what the Supreme
Court has done. As Profcsso:'nﬁalph Winter, a witness at the hearings
said, R . |
S. 1651 can, therefore, hardly be said to be unconstitutional
on the grounds that it requires proof of purposeful discrimi-

nation. That is no more than the Supreme Court requires.

There are provisions in Section 1 which clarify the Supreme Court
standards in school desegregation cases. Section 1 requires that a dis-
criminatory purpose in education be shown to be “a principal motivat-
ing factor” in the constitutional violation. While this precise phrase
is not used in the cases cited, it draws both clarification and implicit
support from the Supreme Court decisions. What is meant by the
phrase “principal motivating factor” is that discriminatory intent is
substantially more significant than some of the other factors that courts
examine when they review actions taken by school or state officials.
This is substantially what the Supreme Court said in Arlington
Heights when it was discussing the various factors which state offi-
cials must consider in reaching decisions. The court said :

But racial discrimination is not just another competing
consideration at 4077.

In addition to this clarification and definition, the phrase “prins
cipal motivating factor” draws further support from the Arlington

Heights decision. As Professor Charles Abernathy testified :

The other requirement of section 1, that the discriminato
intent has been the “principal motivating factor” in an offi-
cial’s decision is not explicitly sanctioned by Davis and Ar-
lington Heights, although it cgaws implicit support from the
latter decision.

Professor Abernathy goes on to say:

In a final footnote * * * and in a succeeding case the
Court has left the defendant official free to prove that he
would have reached the same decision even apart from his
discriminatory motive. In effect, the princiiml motivating fac-
tor test as it is used in S. 1651 is also employed in Arlington
}ﬁighlts, although the burden of proof is on the defendant
official.
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In other words if the defendant school official can prove that the
same decision would have been made on non-discriminatory grounds,
then under Arlington Heights the discriminatory intent requisite to
finding a constitutional violation has not been shown. Stated in reverse,
a discriminatory purpose must have been an indispensible component
of the decision-making process and therefore ipso facto a principal
motivating factor. Thus the principal motivating factor test as used in
S. 1651 is the same as that used by the Court in Arlington Heights.

Section 1 of the bill also mandates that the Courts find a discrimina-
tory purpose “in education”. By this phrase, the Committee intends
that the action in question must inve been taken with a discriminatory
educational purpose. This encompasses purposefully discriminatory
acitons by non-school officials wihch are intended to affect education.
This requirement is a logical outgrowth of the concept announced by
the Supreme Court in Swann v. Board of Education, 402 U.S. 1
(197 1), namely that the schools should not be the vehicle for deseg-
regating society as a whole. As the Court in Swann said:

One vehicle can carry only a limited amount of baggage.
It would not serve the important objective of Brown I to seek
to use school desegregation cases for purposes beyond their
scope . . . at 22,

In conclusion then, section 1 of S. 1651 closely tracks Supreme Court
decisions in this area and as Professor Abernathy said:

I conclude that Section 1 is not only constitutional but in-
deed adopts an incorporates into statutory law the Constitu-
tion’s standards.

Skec. 2(a). In ordering the transportation of students, the
court shall order no more extensive relief than reasonably
necessary to adjust the student composition by race, color, nor
national origin of the particular schools affected by the con-
stitutional violation to reflect what the student composition
would otherwise have been had no such constitutional viola-
tion occurred.

Section 2(a) of the bill incorporates another well-established prin-
ciple, namely that equitable remedies should not exceed the wrong
they are designed to redress. This is a time honored principle that
found expression in the early school desegregation cases. In Swann
supra the court said:

The nature of the violation determines the scope of the
remedy at 16.

However, as was the case with the discriminatory purpose rule, the
Court has greatly clarified the meaning of the doctrine in more recent
desegregation cases. In Milliken v. Bradley, 418 U.S. 717 (1974) the
court disallowed an interdistrict busing plan since there had been no
showing of an interdistrict violation. The court said that desegrega-
tion remedies are:

necessarily designed, as all remedies are, to restore the victims
of discriminatory conduct to the position they would have
occupied in the absence of such conduct at 746.
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The Court reiterated the basic Swann supra principle that
the scope of the remedies should fit the scope of the violation.

Pasadena Board of Education v. Spangler 427 U.S. 424 (1976) again
affirmed this.
It is of course, only logical that this should be the rule of law. The

Court has held that the Constitution does not require

any particular degree of racial balance * * * in educational
facilities Swann supra at 24.

As Professor Ralph Winter testified :

The proposition that busing can be utilized only to redress
a proven constitutional violation is merely the converse of the
e that no particular racial balance is required by the four-
teenth amenci)ment. If a court cannot command a particular
racial balance in the absence of a constitutional violation, it
follows that it may not command it simply because a consti-
tutional violation unrelated to racial imgalance is present
* * * The only court orders affected, therefore, are busing
orders which seek to do something other than remedy proven
constitutional violations.

Section 2(a) codifies the constitutional and common law principle
that the remedy should gla.ce the complaining party in the position he
would have occupied had there been no wrong.

Section 2(b) before entering such an order, the court shall conduct
a hearing and, on the basis of such hearing, shall make specific written
findings of (15 the discriminatory purpose for each constitutional vio-
lation for which transportation is ordered, and (2) the degree to which
the concentration by race, color, or national origin in the student com-
position of particular schools affected by such constitutional violation
presently varies from what it would have been in normal course had
no such constitutional violation occurred.

Section 2(b) requires specific written findings of discriminatory pur-

and the degree to which the concentration in particular schools
18 effected by a constitutional violation. Such findings are required by
the Federal Rules of Civil Procedure in some situations. This section
would require them in every case involving a transportation order.
While such determinations are complex to be sure, they are not beyond
the capabilities of modern sociologists and courts. Professor Nathan
Glazer of Harvard, testified that this type of data is available and
section 2(b) of S. 1651 will encourage courts to make greater use of
this evidence, Furthermore, such detailed findings will facilitate ap-
pellate review of transportation orders. The necessity of Section 2([5))
m.léest summarized by the Court in the Dayfon supra case, where it
said ;
The duty of both the District Court and the Court of Ap-
als in a case such as this, where mandatory segregation by
aw of the races in the schools has long since ceased, is to first
determine whether there was any action in the conduct of the
business of the school board which was intended to, and did
in fact, discriminate against minority pupils, teachers or staff.



Washington v. Davis supra. All parties should be free to intro-
duce such additional testimony and other evidence as the Dis-
trict Court may deem appropriate. It such violations are
-found, the District Court in eEe first instance, subject to re-
view by the Court of Appeals, must determine how nuch in-
cremental segregative egect these violations had on the racial
distribution of the Dayton school population as presently
constituted, when that distribution is compared to what it
would have been in the absence of snch constitutional viola-
tions. The remedy must be designed to redress that difference,
and only if there has been a system wide impact may there be a
systemwide remedy. Keyes supra at 213, _

We realize that this 1s a difficult task, and that it is much
easier for a reviewing court to fault ami:iguous phrases such
as “cumulative violation” than it ig for the finder of fact to
make the oom&l:x factual determinations int he first instance.
Nonetheless, that is what the Constitution and our cases call
igrl,aand that is what must be done in this case. Dayton supra

Skc. 3. (a) Any order by a district court requiring directly
or indirectly the interdistrict transportation of any students
on the basis of race, color, or national origin, shall be stayed
until all appeals in connection with such order have been ex-

“hausted provided that any such stay may be vacated by a
majority of Court of Appeals pane{of not less than three
members, or a majority of the Supreme Court.

The automatic stay provision of section 3(a) is designed to protect
local school districts, parents and children from the uncertainty and
often irreparable damage that results from the implementation of
an inter-district busing order which is later reversed on appeal. While
such disruption can occur with the implementation or any busing order
it is dramatically pronounced where interdistrict orders are concerned.
Interdistrict orders involve the merginﬁ of seqarate school districts,
major alterations to tax rates and teachers’ salaries, wholesale reor-
&mizations of teacher and pupil assi ts and vast changes in

e internal administrative structures of the school districts involved.

Clearly unacceptable disruptions of the educational process would
occur if such plans were first implemented and then reversed. The
arguments for automatically staying such orders, pending appeal, are
overwhelming and that is what section 3(a) does.

Of course, 1t is often true that intradistrict busing orders should be

ed for many of the same reasons.
wever, in the case of intradistrict orders the necessity of a stay
can be adequately determined on a case by case basis.

Even when interdistrict orders are involved there may be instances
in which a stay is not proper. Section 3(a) makes provision for these
unusual circumstances gmntm%ea majority of a Court of Appeals

anel of not less than three members or a majority of the Supreme

ourt the anthority to vacate such a stay. While a majority of either
court is clearly required, and in the case of a Court of Appeals panel,
the number of justices may not be less than three, allowances will be
made for vacancies and unavoidable disqualifications.
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SI%P 3. (b) I;xh a?y)ca? tvl:‘l;ere such order is ste ommﬂlﬁ
to subparagra a) of this section, any sppeals are

be taken from such order must be commenced by filing a
notice of ap with the clerk of the district court within
10 days of the date of the entry of such order. The record
on appeal shall be transmitted to the court of aneals within
40 days after the filing of the notice of appeal and filed b
the clerk of the court immediately u receipt of the record.
The appellant shall serve and file his brief within 40 days
after the date on which the record is filed. The appellee shall
serve and file his brief_wif,hixhig days after service of the brief
of the appellant. The appéllant ma{ serve and file a rerly
brief within 14 days after service of the brief of the aE[e)el ee,
but except for cause shown, a reply brief must filed
at least 3 days before argument.

The appeal shall be heard within 15 aiys thereafter and a decision
shall be rendered within 45 days after argument. No extensions of
these time periods shall be allowed, except for extraordinary circum-

stances, . ‘ |

Section 3{b) sets forth the period of time during which appeals must
be noticed, records transmitted, briefs filed, appeals heard and deci-
sions rendered. The ordinary ¢time periods for taking an appeal have
been shortened under section 3(b), in deference to the children whose
educational rights under the 14th Amendment must be finally deter-
mined on appeal. |

Sec. 4. (a) This Act shall take effact with respect to any
ll‘l ent or order of a court of the United States which 1s
‘made after the date of enactment or which is made prior to
such date but is not final or has not been effected by such date.

Section 4(a) applies the provisions of S. 1651 to all gending cases.
It is applicable by its terms to orders which are “not yet final” or “have
not yet been effected” by the date of the bill’s passage, The phrase “not

et final” means simply that there are appeals still pending or, the time

or appeals is not yet exhausted. The phrase “not yet eflected” means
that even though the appeals may have been exhausted, the order has
not yet been put into effect. This section avoids the complex problems
created by a reoiener clause while at the same time encompassing pend-
ing orders which should come within the bill’s provisions. In view of
the expédited appeals provided for in section 8(b), section 4(a) is
Yoth reasonable and equitable.

(b) No judgment or order of a court of the United States

. which is net yet final or which has not yet been effacted on the

day before the date of enactment of this Aet shall remain in

force or effect, unless the court has complied with the require-
ments of this Act.

Section 4(b) is the logical companion to section 4(a). It provides
that no order which is not yet final or has not yet been effected will
remain in force or effect the requirements of S. 1651 have been
comﬁlied with. To the extent that the courts have properly followed
the law, as enunciated by the Supreme Court and codxged y S. 1651,
this section places no additional burdens on them except perhaps addi-

S. Rept. 91-443——2
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tional findings required by section 2(b). However, if the record before
the appellate court is sugciently complets then the findings required
by section 2(b) can be made by the Court of Appeals and the case need
not be remanded to the lower court for such findings.

S. 1651 is constitutional

As a legislative body of enumerated powers, Congress must rely on
grants ofgclglnstitutionay;l authority for tK: legislation it enacts. S. 1651

rests on the authority granted to Cor%ress in Section 5 of the 14th
Amendment as well asy gngrem’ general power to provide remedies for
violations of the Constitution. o ]
Section 5 of tllxle 14ttlllxe amendment t? the Constitution artl)v:ldes tt,;ih“
Congress shall have wer to enfo appropria m
the provisions of this &r%l?d&” Clearlm section gives
some authority over the enforcement of the 14th amendment guar-
antees. The question is how much.

Under the view espoused in the Supreme Court case Katzenbach v.
M 384 U.S. 641 (1966) this power is extremely broad. This
:Eproa claims that Section 5 is a positive grant of legislative au-

ority that gives the authority not only to implement but
also to determine what legislation is needed to effect the provisions of
the 14th amendment. It should be noted that the K atzenbach approach
only allows Congress to increase and not diminish 14th amendment
rights. Of course, S. 1651 is consistent with recent Court decisions and
does not diminish 14th amendment rights, This highly expansive view
of Congress Section 5 power is not needed to support the legislation.

Under a narrower interpretation of Section 5, 1t simply reinforces
Congress power to deal with remedies for violations of the Con-
stitution generally and the 14th amendment speclﬁcall{ This general
power of over remedies for constitutional violations 1s long-
standing and well accepted U.S. v. Union Pacific Railroad Co. 98 U.S.
569 (1878), Bivens v. Siz Unknown Named Agents of the Fedeml
Bureau of Narootics 403 U.S. 888, 897 (1971). Section 5 enhances this
power as far as 14th amendment violations are concerned.

In exercising its power over remedies it would seem that Co
may even deny the use of a particular remedy so long as its denial does
not preclude the courts from enforcing the constitutional rights itself.
Thus to a certain extent the constitutionality of a particular remedy
restriction depends on its reasonableness in relation to the right.

Having established that Congress has the power to enact legislation
such as this, the next question is to do the substantive provisions of
S. 1651 pass constitutional muster {

Section one limits transportation remedies to situations where a dis-
criminatory purpose in education has been proven. The Supreme Court
has clearly and repeatedly asserted that chall state actions must
be accompanied by a discriminatory pur before there can be any
constitutional violation of the 14th amendment to be remedied. (Keyes
v. School District No. 1 413 U.S. 189 (1973), Washington v. Davis 426
U.S. 229 (1976), Arlington v. Metropolitan Housing Development
Corp. No. 75-b16 (Jan. 11, 1'977).&1'3 ]

Section one basically codifies rement as a prerequisite to
ordering transportation. It leaves all remedies for 14th amendment
violations including busing, intact and merely reasserts the elements
of a constitutional violation which must be proven before a remedy
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can be imposed. The elements of a constitutional violation set forth in
the bill clg:ely parallel those enunciated by the Supreme Court. The
Court has required a finding that discriminatory intent is “a motivat-
ing factor” in the alleged constitutional violation (Arlington Heights
v. Metropolitan Housing Development Corp. No. 75-616 (Jan. 11,
1977) ). The language of the bill requires a finding that a “discrimina-
tory pur in education was a principle motivating factor” in the
constitutional violation for which the busing remedy is proposed. It is
clear that S. 1651 closely tracks the Supreme Court decisions in this
area and therefore there can be little doubt abeut its constitutionality.
It is in effect a restatement and clarification of the law. .

The same is true with respect to section 2 dealing with the permis-
sible scope of transportation remedies. This section provides that when
discrimination is found, no more transportation shall be ordered than
is reasonably necessary to return the situation to that which would
have resulted if no constitutional violation had occurred. This basi-
cally echoes the Supreme Court pronouncement that “the scope of the
;'ex‘;xe(dg'{should fit the scope of the wrong” Miliken v. Bradley 418 U.S.

17 (1974).

In the Milliken case, the Court elaborated on the remedial require-

ment saying:

the remedy is necessarily designed, as all remedies are, to re-
store the victims of discriminatory conduct to the position
they would have occupied in the absence of such conduct.

Professor Graglia elucidated this point saying:

It should, therefore, now be beyond dispute that federal
courts have no constitutional warrant or other authority to
require racial mixing or the undoing of racial separation ex-
cept insofar as such separation is the result of prior unconsti-
tutional segregation. In short, it is now settled that the proper
function of a desegregation order, once unconstitutional seg-
regation is found, is not to prociuee as much school racial
integration, mixing or balance as is possible or practicable,
but only to make the schools of the relevant area as racially
integrated as they would be if the constitutional violation
found had not taken place.

This is what section 2 seeks to accomplish. Because this section does
no more than legislate what the Sugreme Court has done, it cannot
be said to diminish remedies under the 14th amendment. As with sec-
lt:ion 1, it is more in the nature of a restatement, than a reform, of the
aw.

The remaining provisions of the bill are procedural in nature and
do not raise constitutional issues. However, a brief discussion of Sec-
tion 5 is in order. This section provides that the bill applies to all
orders “not yet final” or “not yet . . . effected” by the date of the bill’s
enactment. This section does not mean that the bill applies to any case
over which a court has continuing jurisdiction. er, it applies the
provisions of the bill to any case in which an a pbeal is pendingh::
still possible. If all ap have been exhausted but the order
not yet been put into effect, then S. 1651’s provisions would likewise

apply.
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In view of the above analysis of the bill’s substantive provisions the
question arises; why is it necessary ?
~ Former Solicitor General Bork in & written statement submitted
to the Judiciary Committee has said :

Neither this principle nor the ones discussed above should
require legislation but the fact is that some district courts
have seriously misconstrued their powers and have undertaken
to cure social conditions not arising from any discriminatory
purpose of public officials while others have ordered student
transportation to produce student mixtures according  to
arithmetic guidelines that bear no relation to conditions that
would have obtained in'the absence of a constitutional viola-
tion. The bill under consideration would prevent such misuses
of judicial power and would, which is most important, pre-
serve all constitutional rights of persons riminated
against.”

In conclusion, then this legislation simply takes clearly established
constitutional principles of 14th amendment law and creates a mech-
anism for the orderly implementation of those principles. If enacted
S. 1651 would develop once and for all a comprehensive understand-
able nationwide federal policy for the use of busing in school desegre-
gation. It would eliminate the uncertainty associated with the evolu-
tion of this most controversial area of the law without doing violence
to the equal protection clause of the 14th amendment.

8. 1661—T he saciological merits

The testimony of Dr. Nathan Glazer and Dr. David Armor focused
on the social and educational impact of busing. They pointed out that
quite apart from the legal controversy that often surrounds busing
orders, the evidence increasingly shows that busing can be socially
counterproductive and educatienally irrelevant. Furthermore, there
was testumony that when transportation orders are appropriate and
necessary the orders actually implemented have gone far beyond what
1s required to correct any unlawfully caused concentrations of minor-
ity students. Dr. Glazer made the point that a significant proportion
of the racial concentration in our society is not attributable to unlaw-
ful government action. He stated :

The general reality in racial residential segregation reflects
the economic circumstances of blacks and whites, and on the
ave , blacks are still less economically affluent than whites.
It reflects secondly, the general tendency of ethnic groups to
concentrate for convenience ; for access to family and friends;
and for reasons of access to specific cultural, religious and
commercial facilities which serve specific groups.

Dr. Armor directed his discussion to the increased racial residential
concentration that frequently results as a eonsequence of court ordered
busing. This phenomenon known as “white flight” is characterized by
economically affluent white families fleeing the cities to escape the im-

of busing orders. According to recent research, this t is due
not so much to latent racism as it is to a strong belief in neighborhood
schools as a coencept worth supporting. These feelings of territorial
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identification with neighborhood schools appear to run very ciieﬁ)
Parents are obviously willing to change their residence so their -
dren will be able to attend local community schools. . .

Thus what begins as an attempt to increase social integration ulti-
mately result in increased residential and cultural separation of the
races.

As Dr. Armor said:

The attempt to compel desegregation may lead to more
racially balanced schools in the short run, but it may be a very
short run. In the long run the accelerated loss of white stu-
dents may lead to more segregation, not just between schools
in the district but bet ween school districts,

Dr. Armor also testified that :

there is no solid rigorous evidence that minority students will
achieve more or get more educational benefits from going to
a majority white school or a school that has a balanced racial
and ethnic composition.

This of course undermines the basic premise underlying forced
busing—namely that it is necessary to provide an equal educational
opfortunity. |

n short, much of the testimony on this issue was that, contrary to
hopes and expectations, manadtory busing neither improves minority
educational achievement nor increases harmony and contract between
the races.

Criraxces 1Ny ExisTing Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing Jaw is shown in roman, matter
g'e[;ea;ed enclosed in black brackets, and new matter is printed in
italic).

Skc. 1. No ocourt of the United States shall order directly or indirectly
the transportation of any student on the basis of race. color, or national
origin unless the court determines that a diseriminatory purpose in
education was a principal motivating factor in the constitutional viow
lation for whirh such transportation is proposed as a remedy. -

Szc. 2. (a) In ordering the transportation of students, the court shall
order no more extensive relief than reasonably necessary to adjust the
student camposition by race, color, or national origin of the partioular
schools affected by the constitutional violation to reflect what the stu-
dent composition wwould otherwise have been had no such constitutional
violetion occurred. |

(0) Before entering such an order, the court shall conduct a hear-
ing and, on the basis of such hearing, shall make specific written find-
ings of .(.I}‘.tbe discriminatory purpose for each comstitwtienal viola-
tion for which transportation is ordered, and (2) the degree to which
the concentration by race, color, or national origin in the student
composition of particular schools affected by such constitutional viola-
tion presently varies from what it would have been in normal course
had no such constitutional violation occurred.
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8rc. 3. (a) Any order by a district court requiring directly or indi-
rectly the interdistrict transportation of any students on the basis of
race, color, or national origin, shall be stayed until all a in con-
nection with such order have been exhausted provided that any such
stay may be vacated by a majority of a Court of Appeals panel of not
less tham three members, or a majority of the Supreme Court.

(8) In any case where such order is stayed pursuant to subpara-
graph (a) of this section, any appeals that are to be taken from
such order must be commenced by filing a notice of appeal with the
clerk of the district court within 10 days of the date of the entry of
appecta soiihin 10 doys afior e fling of the notins of Copess and fod
a n ys after ¢ ing of the notice of ap
by the clerk of the court immdzﬁ:’l‘g u;)on receipt of the record. The
appelant shall serve and file his bref within 40 days after the date
on which the record is filed. The appellee shall serve file his brief
within 30 days after service of the brief of the llant. T he appellant
may serve and file a reply brief within 14 days a;ter service of the brief
of the appellee, but except for good cause shown, a reply brief must be

at least 3 days before argument.

The appeal shall be heard within 15 days thereafter and a decision
shall be rendered within 45 days after argument. No extensions of these
time periods shall be allowed, except for ewtraordinary circumstances.

Src. 4. (a) This Act shall take e/;)ect with respect to any judgment or
order of a court of the United States which 18 made after the date of
enactment on which is made prior to such date dut is not final or has
not been effected by such date.

(b) No judgment or order of a court of the United States which i3
not yet final or which has not yet been effected on the day before the
date of enactment of this Act shall remain in force or effect, unless the
court has complied with the requirements of this Act.

CoxgressioNAL Buncer OrricE,

U.S. ConGrnss,
Washington, D.C., July 28, 1977.
Hon. JaMEs O. EASTLAND,

Chairman, Committee on the Judiciary,
U.S. Senate, Washington, D.C.

Dear Mr. CHAIRMAN : Pursuant to section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
S. 1651, a bill to insure equal protection of the laws as guaranteed by
the fifth or fourteenth amendments to the Constitution of the United
States, as referred to the Senate Committee on the Judiciary.

Based on this review, it appears that no additional cost to the Gov-
ernment would be incurred as a result of enactment of this bill.

Sincerely,
Avuice M. Rivuin, Director.
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INTRODUOCTION

In the 23 years since Brown v. Board of Education, 374 U.S. 483
(1954), a series of unsuccessful legislative proposals have been put
forward in the Congress and the states to prevent, obstruct or delay
enforcement of the constitutional prohibition against segregation of
the public schools.! S. 1651 is the most recent in this series of legisla-
tive proposals, and should, like its predecessors, be disapproved.

The salient features of the bill are: (1) A requirement of greater
proof of intent to discriminate than required by Supreme Court deci-
sions, thus making it more difficult to prove a violation of the Four-
teenth Amendment; (2) procedural obstacles, particularly a stay pro-
vision and an unworkable requirement of particularized findings that
will impede the use of busing even where needed to remedy a constitu-
tional violation; and (8) application of the bill to all nonfinal busing
orders, which will open up many cases where desegregation by peace-
ful busing has been achieved, thereby disrupting education, creating
disorder and possibly giving encouragement to integration opponents.

Moreover, each section of 5. 1651 is tainted by a serious amhiguity of
significant import for the outcome of school desegregation litigation.
In every busing case, the bill would be a fertile source of confusion and
litigation, as the meaning of its vague provisions is explored by the
courts on a case-by-case basis, The final resolution of the more impor-
tant issues will easily require 5 to 10 years of motions and ap

Any bill so drafted should warrant rejectionmll)ﬂ the Senate; there
are several additional reasons why that is parti rlgsio in this case.
First, the avowed purpose of this legislation is to establish “clear guide-
lines concerning the use of busing,” and to “bring reason and order
into the sometimes controversial arena of school desegregation.” 2 In
fact the bill will have precisely the opposite impact. |

1 See 122 Cong. Rec. 8904 (Datly ed., June 10, 1976).
? Committee report, p. 3.
(15)
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Second, while the delay of clarifying litigation would be table
in any area of the law, 1t is constatutionally intolerable in school de-
tion. For many years implementation of Brown was delayed
while obstinate school boards advanced, and the Supreme Court re-
solved, a host of issues elaborating the meaning of that 1954 decision.
Having finally arrived, after more than two decades of litigation, at
a point where the constitutional responsibilities of courts and public
officials are reasonably clear, it would be irresponsible to thrust both
}gapk into uncertainty and invite another round of mischievous
itigation.

Third, however long the clarifying litigation may take, the ultimate
outcome will have tonge the same : the constitutional rules will remain
controlling. Whether the specific provisions are construed to have the
same meaning as the Constitution, or declared invalid because they
do not, the enactment of the bill can have no impact apart from the
delay occasioned by the need to resolve these issues..

The vagueness of the language creates serious doubt as to the pur-
g:se of the bill. Indeed the amblfuity is so great that committee nen-
bers who voted for the bill could not agree among themselves about
1ts meaning.?

S. 1651 is entitled a bill “[t]o insure equal protection of the laws as
guaranteed by the fifth or fourteenth amendments to the Constitution
of the United States.” Curiously, no violation of the Equal Protection
Clause is made actionable by this bill. No court is provided with juris-
diction over such violations. No new remedy is created. There is liter-
ally no discriminatory act, no matter how blatant, which could be
inflicted on any man, woman or child by a Federal, State, or local offi-
cial which this bill prevents, deters, geumshes, or redresses. The purpose
i)f S. 1651, therefore, surely cannot be to insure equal protection of the

aws.

The committee report advances another more limited intention:

The primary purpose of S. 1651 is to establish gnidelines
that are consistent with the Constitution regarding the cir-
cumstances under which courts may order the transportation
of students on the basis of race, color, or national origin.

Unfortunately, read in their most bemfn light, these guidelines
add nothing significant to already existing legal standards enunciated
by the Supreme Court. Far worse, they can be interpreted as under-
mm the constitutional right of children to attend integrated
sch |
Since the actual purpose of S. 1651 cannot be gleaned from either
the plain language of the bill or the commitiee report, it becomes
overshadowed by the obvious effect of the bill to reduce or present

constitutionally W busing to integrate schools.

s Senater Biden, adthot of the bill, argued in committee that S. 1651 simply codifies
existing Supteme Court decisions. However amother gpporter. Senator Neott, stated. “I
euhl“: hope it is not the intention of thoge who offered this bill tn cedify emaddé

I wonld complet with Senator Abourezk whe critieized és
. tom saistlas Suprime. Rourt deciaions] that thls 1 hot to codify oristioy

Aeh o
ch made law. ¥ I thoeght it was. I would be voting the o
:y vote every time we had a vote :'odty."o?l‘nuseﬂpt of Aug. %W mhmu
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HisTorY or LEGISLATION

This bill is the outgrowth of a series of proposals made by its sﬂpn-
sors earlier in this session. Senator Roth introduced qnu-b.usm% ills
on March 24, 1977 ¢ and April 21, 1977.° Senator Biden introduced
snother version on March 25, 1977.° S. 1651 was introduced on June 9,
1977 by Senator Roth, for himself and Senator Biden.’

In introducing the bill on June 9, 1977, Senator Roth announced
that the Judiciary Committee hearings on S. 1651 would begin 6 days
later on June 15, 1977.* This short notice was in direct violation of
section 133A (a) of the Legislative Reorganization Act of 1846, which
requires “public announcement of the date, place and subject matter
of any hearing to be conducted by the committee on any measure or
matter at least one week before the commencement of that hearing.” ®
The hearings lasted for 2 days and included 11 witnesses.

At the ng';le hearings, the Authors did not obtain the diffe ex-
perience of communities in which busing has, in whatever sense, *suc-
ceeded” and “failed.” In particular there was no inquiry into how the
impact of busing varied with the distances and times involved, the
degree of busi fore integration, the ages of the students, the racial
compositions of the schools before and after busing, the relative num-
ber of black and white students involved, the role of community lead-
ers and officials, the preparation and training of teachers and staff,
the degree of faculty desegregation, and the racial attitudes among
parents and studeats prior to tge advent of busing.

At noon on July 20, 1977, the committee agreed, on the request of
several members, to hold additional hearings. Those hearings com-
menced 21 hours later on July 21, 1977, lasted 2 days and heard seven
additional witnesses. Business meetings were held by the committee on
July 27, 28, and 29 and August 1, 1977, during which the meaning of
various provisions of the bill were discussed and a number of amend-
ments were agreed to. The committee voted to report the bill on
August 1, 1977, by a vote of 11 to 6.

THE ADMINISTRATION OPPOSITION

The executive branch opposition to S. 1651 reaches the very highest
office of the administration. On July 20, 1977, the White House issued
the following statement on S. 1651

The President, upon the advice of the Attorney General,
concurs with the Attorney General. He does not support the
bill. He believes the bill is: (1) Unnecessary and undesirable
because recent Supreme Court decisions, particularly Dayton,
achieve substantially the goals the bill seeks to achieve. (2)

4 "' gi'llzﬁ. 95th Cong., 1st Sess. (1977). See 138 Cong. Rec. 8. 4828 (Daily ed., Mar. 24,

Ap.r.sﬁl.lfggii?sth Cong., 1st Sess. (1977). See 123 Cong. Rec. 8, 6120-21 (Daily ed.,

”;%.1132. 95th Cong., 1st Sess, (1977). See 123 Cong. Rec. 8. 4889 (Dally ed., Mar. 23,
T 8:13 128 Cong. Rec. 8. 9227-29 (Dally ed., June 9, 1977).

14 92217.
P h'ib&ck. Senate Procedare, p. 242 (1974).

S. Rept. 91-443—38
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Also, the bill’s attempt to codify the decisions has ambigu-
ities which will create unnecessary delays in the d -
tion process. This is based on an opinion from the Attorney
General with which the President concurs.

Attorney General Bell restated his opinion on the undesirability
and the unconstitutionality of the bill in a detailed letter submitted
to the Committee on July 26, 1977.

In general it is the position of the Department of Justice
that enactment of S. 1651 would be undesirable, for several
reasons. As detailed below, we question the need for this leg-
islation ; some provisions would be unwise ; and others would
raise serious constitutional issues.

* * s s *

The subject of school desegregation, and the construction
of remedies necessary to secure the constitutional rights of
school children, is a subject which is of national signihicance.
The Court’s recent action in the Dayton case provides an im-
portant guide for lower courts to follow, and attempts to
clarify several issues in this area. In the view of this I?‘t(aipart-
ment, the enactment of this legislation would, without adding
significant substance to already existing legal standards, un-
necessarily and detrimentally complicate the area of school
dese tion, generate unnecessary litigation, and unconsti-
tutionally delay, in some instances, the vindication of con-
S}tlihi;tilclmal rights. Accordingly, we oppose the enactment of
the bill.?®

‘While the position of any Attorney General would be of importance
in assessing egii)slation of this sort, Attorney General Bell brings to
this particular bill a unique expertise. While a Federal judge, he had
unusually extensive experience with school desegregation litigation.!

CONSTITUTIONAL REQUIREMENTS

The central legal issue underlying both the meaning and validity of
S. 1651 is the nature of the constitutional limits on the power of Con-
gress to adopt legislation affecting litigation under the fourteenth
amendment. The particular constitutional rules applicable to busing
and school desegregation cases are discussed below and are there com-
pared with each of the provisions of the bill itself. It is necessary at
the outset, however, to understand the constitutional limitations on the
power of Congress to affect judicial enforcement of constitutional

rights.

%ection 5 of the fourteenth amendment provides that “Congress shall
have the power to enforce, by appropriate legislation, the provisions
of this article.” The Supreme Court has made clear that section 5 per-

10 The entire text of the Attorney General's letter is appended.

uIn introducing Judge Bell to the Senate Judiclary Committee on the occasion of
hearings on the %rg:recdve nomination of Grifin B. Bell, Senator Nunn noted : “To my
knowledge. Mr. rman and members of the committee, no Federal jud in the
United States has been involved in as school cases as Griffin Bell. He handled
over 140 in the most difficult, the monslt‘n&ylng and the most emotionally charged
circumstances our section of the country has faced in many, many years.”” (96th Cong.,
1st Sess., p. 6 (1977))
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mits Congress to augment the rights established and remedies entailed
by the fourteenth amemdment, but not to diminish them, directly or
indirectly. The Court explained in Katazenbach v. Morgen, 384 U.S.
641 (1066) :
§ 5 does not grant Congress power to exercise discretion in
the other direction and to enact “statutes so as in effect to
dilute equal protection and due process decisions of this
Court.” We emphasize that Congress’ power under § 5 is lim-
ited to adopting measures to enforce the guarantees of the
Amendment; § 5 grants Congress no power to restrict, abro-
gate, or dilute these guarantees. Thus, for example, an enact-
ment authorizing the States to establish racially segregated
systems of education would not be—as required by § 5—a
measure “to enforce” the Equal Protection Clause since that
clause of its own force prohibits such state laws, 384 U.S.
at 651, n. 10. -

The Framers of the Comtigution rejected from the outset any sug-
gestion that Comgress could impose on the courts its own interpreta-
tion;T of 7the Constitution. Alexander Hamilton urged in The Federal-
ist, No. 78, :

If it be said that the legislative body are themselves the
constitutional judges of their own powers, and that the can-
struction they put upon them is conclusive upon the other de-
partment it may be answered, that this camnot be the natural

resumption, where it is not to be collected from any particu-
at provisions in the Constitution. It is not otherwise to be
supposed, that the Constitution could intend to enable the
representatives of the people to substitute their will to that
of their constituents. It is far more rational to supopse, that
the courts were designed to be an intermediate bogy%etween
the people and the legislature, in order, amonfl other things,
to keep the latter within the limits assigned to their authority.
The interpretation of the laws is the pro;})er and peculiar
province of the courts. A constitution is, in fact, and must be
refarded by the judges, as a fundamental law. It therefore
belongs to them to ascertain its meaning,

Since Mardury v. Madison, 1 Cranch (5 U.S.) 137 (1803) the Su-
preme Court has recognized that if both the law and the Constitution
apply to a particular case the court must decide the case canforming
to the Constitution, disregarding the law. 1 Cranch at 178.

Co could not and would not direct the Supreme Court or the
lower Federal courts not to enforce the fourteenth amendment. What
we must not do in such an open and sweeping manner we are also for-
bidden to seek in more subtle and indirect ways. Thus, by way of
example, Congress cannot limit the censtitutional powers of the courts
by mmposing a “defmition” of what constitutes, or what evidence is
sufficient to establish a violation. Such a statute would be the equivalent
of a ]aw which delineated the elass of constitutional rights falling ont-
side the definition and purported to forbid the courts to enforce them.
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Nor can Congress nullify a constitutional right by restricting or
eliminating any necessaryfyremed . Such a statute would, under the

circumstances when only the forbidden remedy was sufficient to re-
dress the violation, simply prohibit enforcement of the underlsvuzg
right, North Carolina Board of Education v. Swann, 402 U.S.
(1979](?. Finally, Congress cannot delay the ting of a necessary
remedy where the prompt implementation of that remedy is a right
of constitutional magnitude. School desegre?ntlon is the pre-eminent
area in which delay itself is a constitutional violation. It is 13 years
since the Supreme Court announced that * gtA) he time for mere ‘de-
liberate speed’ has run out”? 9 years since the Supreme Court ruled
that school officials must adopt plans that promise “realistically to
work now.”,”* and 7 years since the Supreme Court directed desegrega-
tion “at once.” ¢ .

The majority report appears, at least in certain portions, to accept
this delineation of authority between the Congress and the Judiciary.
It notes that “the Katzenbach approach only allows Congress to in-
crease and not diminish 14th Amendment rights”, and argues the bill
is valid because it “does not preclude the courts from enforcing the
constitutional right itself” and “leaves all remedies for 14th amend-
ment violations, including busing, intact. . .” ** The report’s analysis
of particular provisions of the bill indicates, however, that the require-
ments of the bill and of the Constitution are not identical. The stand-
ards which the bill p rts to establish for the courts are denoted
variously as “clari , drawing support from” “closely tracking”
“restating” and “basically echoing” the Constitution. Insofar as these
standards require proof of discrimination greater than required by the
Supreme Court and impose additional substantive and p ural
burdens on plaintiffs, the legislation probably exceeds congressional

wer. For neither the Constitution nor the decisions of the Supreme

urt afford a plausible basis for congressional power to interpret the
Constitution by imposing statutory restrictions on constitutional
rights, The final authority and responsibility for interpreting the
Fourteenth Amendment lies exclusively with the Supreme Court.

During deliberations of the Eagleton-Biden amendment to the
HEW appropriations bill, H.R. 7555, the issue of whether the judicial
branch has final authority to determine where and when busing is con-
stitutionally required was raised and resolved. In arguing for the
amendment which strips HEW of power ¢to require busing under title
X1, proponents of the measure repeatedly assured the Senate that their
purpgse was to keep busing decisions in the courts. Senator Eagleton
stated:

I would not support a law which attempted to restrict the
authority of Federal courts to fashion appropriate and tar-
geted remedies to redress such constitutional violations.!

2 Grifin v. School Bd. of Prince Edward County, 377 U.S. 218, 234 (1964).
bu (z-e:n ]v‘ School Board of New Kent County, 381 U.8. 430, 489 (1968) (italics in
the, %zégﬁa& v. Holmes County Beard of Education, 306 U.S. 19, 20 (1960).

1 3 it .

18 l':’?!n (':non:enreeel.msr.t'lm, 10902 (Daily ed., June 28, 1977).
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~ Senator Biden, a co-author of S, 1651, argued :

Those of you who are going to vote with the Senator from
Mass. (Senator Brooke) are making one decision: That you
think, absent a court order, a bureaucrat down-town or out
in the district can make a judgment that there is a constitu-
tional violation that exists, I say to you that the only person
who should be able to make that decision is a duly constituted
Federal court . . . (I am) not standing here and saying we
should not have busing under any circumstances. If a court
finds a violation, and decides the only remedy under the Con-
stitution is busing, so be it.}”

Having removed from the executive branch authority to direct busin
where it may be legally required, and having done so on the groun
that such decisions should be made instead by the judicial branch, we
carﬁxot in good conscience attempt to interfere with the judiciary as
well.

DETAILED ANALYSIS

S. 1651 specifies in detail when the federal courts may direct the use
of busing to remedy discrimination in the public schools. Although the
bill purports to do so by defining what will constitute a constitutional
violation for which busing can be a remedy, and how a busing remed
must relate to the violation, it does not attempt to deal generally witK
violations and remedies under the Equal Protection Clause. As a prac-
tical matter the federal courts in school desegregation litigation do not
resort to busing except to the extent that other remedies are constitu-
tionally insufficient, a practice concurred in by Congress. See 20 U.S.C.
§8 1713, 1755. Accordingly S. 1651 would only come into play in a case
1in which busing was constitutionally required. What portion of school
cases in fact require bus'mg is a matter of dispute, though it is cer-
tainly greater in urban and northern areas than rural and southern
districts. However that dispute may ultimately be resolved, our analy-
sis of the bill necessarily 1s concerned with its application in such a
case,

Section 1: The “Primary” Motivation Requirement

Section 1 limits the use of busing to remedying a constitutional vio-
lation in which “a principal motivating factor” was purposeful dis-
crimination. The Jegislative rgguirement of purposeful discrimination
is neither necessary nor significant; the Supreme Court has already

established such a purpose rule ** and Congress has already adopted
legislation to this effect.® The additional requirement that the pur-

17 1d., pp. S, 10907, 8. 10902.

8 Washington v. Davie, 426 U.S. 220 (1976). Where a school board has established a
dual system a mere fatlure to act affirmatively to dismantle it, or a practice or law ob-
structing such dismantlement, would be unconstitutional. The Attorney General has
expressed concern that section 2(b) (1) might be read to legalize such conduct, at least
so far as busing is involved, and a similar concern seems theoreticall onsaible as to
section 1. Letter of 'Attorneg General Grifiin Bell to the Hon. James O. !‘s@l&nd p. 4. In
such a case it seems clear, however, that the original act of creating a dual system would
be a violation on which busing under 8. 1651 could be predicated.

20 U.S.C. §1708(a), 1704, 1705, 1715, 1751, 1754, 1756; 42 U.S.C. § 2000e¢.
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ful discrimination to be the “principal” motivation behind the
si.:;nted conduct has no such judicial sanction. In Village of Ariing-
ton Heights v. Metropolitan Housing Development Corp, 45 .S,.’L. .
4073 (1977) the Court exrresslrﬁ rejected any such “principal” test.
It determined that a school board decision where race was & “motivat-
ing” factor—that is, where race played any part in the decisionmak-
ing process—is constitutionally invalid.

In Washington v. Davis, it explained,

does no:emuire a plaintiff to prove that the challenged

action solely on racially discriminatory purposes.

Rarely can it be said that a legislative or administrative body

operating under a broad te made a decision motivated

solely by a single concern, or even that a particular purpose

was the “dominant” or “primary” one. * * * “The search for

legislative purpose is often elusive enough, Palmer v. T homp-

son, 403 U.S. 217 (1971), without a requirement that primary

be ascertained. 45 U.S.L.W. at 4077. See also Wright v. Coun-

cil of City of Emporia, 407 U.S. 451, 461-62 (1972).

Thus, under Anlington Heights a plaintiff’s only burden is to estab-
lish that race was “a motivating factor”. Then, the Court explained,
the defendants would have ‘“the burden of establiehinﬁ that the same
decision would have resulted even had the impermissible purpose not
been considered.” 45 U.S.L.W. at 4078, n. 21. .

The committee report obviously rejects the standard enunciated
by the Supreme Court, when it states that “principal motivating fac-
tor” means “that discriminatory intent is substantially more signifi-
cant than some of the other factors that courts examine when they
review actions taken by school or state officials.” %

Under this test, a district court, in determining whether a factor
in a decision was “substantially more significant” than the other
factors involved, would have to identify all of the factors and com-
pare their weight. But this inquiry is precisely the one the court
rejects in Arlington Heights, in part because of a recognition that
even a subordinate factor can be decisive. Nor is the Arlington Hetghts
language that racial discrimination not be “just another competing
consideration”, cited in the committee report as support for the
“principal” test, to the contrary. As the next sentence shows,*' that
language was meant to underscore that once a racial motivation is
shown, there is a greater burden of justification for the challenged
conduct, not a lesser one as the majority report seems to argue.

The Attorney General objected strongly to the “principal motivating
factor™ language because of its ambiguity and constitutional problems.

By adding the “principal motivating factor” language,
S. 1651 would unnecessarily complicate the process of proof
in school desegregation cases. If that language were in-
terpreted to preclude relief unless the plaintiff were ahle to
prove the weight accorded race by state or local officials, the
bill could generate serious constitutional challanges as well

* Committee report, p. 5.
2 “When there is a ‘uproof that a discriminatory purpose has been a motivating factor
in the decision, this judicial deference is no longer justified.”
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as placing an unfair burden on the plaintiff. The provision
eo\Sd poesibly be interpreted so as to secure its constitutional-
ity, leaving on the state or local officials the burden of proving
that ruc::f factors were not the basis for their action. The
litigative process to reach such an interpretation would,
however, be time consuming and, in light of the fact that the
result would be to leave the law in precisely the state it 1s
now, most unnecessary,?? .

The Attorney General’s objections accord with those raised by Pro
fessor Ralph Winter of Yale University in testimony before the
Committee. Professor Winter, a strong supporter of the purposes
of the bill, nevertheless recommended deletion of the word “principal”.
He queried, “How many principal factors can you have{® ** .

The requirement of “principal motivating factor” is, at best, an in-
artful attempt to incorporate the constitutional standard and certain
to generate confusion and pointless litigation ; at worst, it is an uncon-
stitutional effort to forbid busing under circumstances where it would
be required by Arlington Heights.

Section 1: The “In Education” Requirement

Section 1 precludes the use of busing to remedy purposeful racial
discrimination unless that discriminatory purpose was “in education”.
The committee report explains that the phase “in education” includes
“discriminatory actions by nonschool officials which are intended to
affect education”.’ Absent such special intent a city with a long estab-
lished official policy of forbidding blacks to live 1n certain all-white
neighborhoods could use S. 1851 to obstruct integration of the all-
white schools which resulted.

This proposed requirement is an attempt to overturn a series of
decisions under the fourteenth amendment requiring school desegrega-
tion where a pattern of racial isolation in the schoo?s was the result of
official discrimination in housing.

These decisions have concluded that the Equal Protection Clause
r«;i]:ilres busing or other deaefregation remedies where state or local
officials have engaged in racial discrimination in the location of public
housing,?* the restriction of public housing to particular racial

ups,* the use of urban renewal and relocation to establish or rein-
orce W neighborhoods,** the prom lon of official real
estate codes of ethics forbidding the sale to blacks of houses in white
areas,’ the enforcement of racially restrictive convenants,® and joint
activity with the Federal Housing Administration which for decades

% Letter of Atome‘v General Grifin Bell to Hon. James O. Eastland, p. 4.
:’Zuﬂe‘g"- J'::moe ¥ ﬁ%ts;lﬁl bill, 8. 1132 limited to discrimt
n er s . 9, . Wa ) 1] t -
g i g e e 423 0 30 (1013
vgne v. Buc ", . Supp. . A . . & 423 U.8. 963 (1973) :
grifee, e SIS E, Sugp, $04, 008 (g, T stnieen, S
: X . , : : . Oommy °c . X
Sunp. 699, 721-26, 747-52 (E.D.N.Y. 1974). v ? of oktvn, 3
at: #‘rtur Y. Nyquist, 415 F. Supp. at 96607 ; see also Morgan v. Hennigan, 379 F. Supp.

% Olver v. Kalamasoo Board of Education, 368 ¥. 8 . 143, 18 D, . 3) :
f&;ﬁn V. Board of Education of Ourlouo-llcoklonbury?ggo F.ssnv;. (1‘2709. l_ﬂ_cl(lzlg?;)c
8 ONver v. K Board of Edycation, 368 F. Supp. at 488.
®J1d.. p. 181-82: Swann v, Board of Education o lott klendurg, A
188, 141 {ath Cir. 1070). d 7' Ranotee Mee 431 F. 24
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refused to approve housing loans in integrated areas.*® The underly-
Ing rationale of these decisions is that a state “cannot parcel out its
Jurisdiction and deliberately achieve by bits and pieces what it could
not do directly by statute. To allow each agency to plead constitutional
violations of other agencies in exculpation of its own, would be to mock
the Constitution of the United States”. Oliver v. K alamazoo Board
of E'ducation, 368 F. Supp. 143, 185 (W.D. Mich. 1973).*

. None of-these decisions suggest that such proof of racial discrim-
nation could be overcome by attempting to show that, while the
officials involved were determined to keep black families from living
in white neighborhoods, the officials were indifferent to where the
black children involved would attend school.

. The Committee report sug, that this unprecedented distinction
18 “a logical outgrowth of the concept announced by the Supreme
Court in Swann v. Board of Education, 402 U.S. 1 (1971), namely
that the schools should not be the vehicle for desegregating society as
a whole.” But the Court in Swann expressly Insisted it was not
deciding under what circumstances official discrimination in housi
would warrant school desegregation.’? In Milliken v. Bradley, 41
U.S. 717 (1974), Justice Stewart, who cast the deciding vote, accepted
the rule followed by the lower courts. “Were it to be shown, for ex-
ample, that state officials had contributed to the separation of the
races by * * * purposeful, racially discriminatory use of state housing
or zoning laws, then a decree calling for transfer of }E)upils across dis-
trict li,x,xes or for restructuring of district lines might well be appro-
priate.” 2

In Evans v. Buchanan, 423 U.S. 963 (1975), the Supreme Court sum-
marily affirmed a finding of unconstitutional discrimination in the
Wilmington schools b on a district court opinion relying heavily
on evidence of official discrimination in housing. In the present state
of the law the “in education” limitation would thus be unconstitu-
tional ; and we see no legal ground for speculating that the Supreme
Court intends to overturn the existing rule.

Even if it were constitutional, the limitation sought by section 1
would be entirely inconsistent with our national commitment against
discrimination. In a community determined to maintain one race
schools, section 1 could provide an incentive to engage in various forms
of housing discrimination in the hope that the responsible officials

® Id., pp. 182-83: Arthur v. Nyquist, 413 F. Supg.szut 961 ;: Morgan v, Hennigan, 379
F. Supp. at 471; Bradu‘y v. Mill » 388 F. Supp. , o87 (E.D. Mich. 1971), rev’d on
other grounds 418 U.S. 717, 728, n. 7 (1974).

a In United States v. Tewas Fducation Agency. 467 F. 2d 848 (5th Cir. 1972) the Fifth
Circuit branded the use of ‘‘neighborhood scheols” in officlally segregated neighborhoods
‘“doudble discrimination™, 467 F. 24 at 864. n. 22, In United States v. School District of
Omaha, 521 F. 2d 530 (8th Cir. 1975‘. the Elghth Circuit indicated 1t believed Justice
Stewart's opinfon in Milliken to be the law, 521 F. 24 at 537, n. 11. Bee also United States
v. Board of S8chool Commissioners, Indianapolis, 474 F. 24 §5—86, 88 (6th Cir. 1973). In
Swaonn the Fourth Circuit upheld a finding of fabilf based, inter alia, on the fact ‘‘that
residential patterns leading to s tion in the schools resulted in part from Federal,
State and local government action.” 431 F. 24 at 141.

@ ‘“We do not reach in this case the question whether a showing that school segregation
is a consequence of other types of state action, without any discriminatory action by the
school authorities is a constitotional violation requiring remedial action by a school
4 tion decree. This case does not present that question and we therefore do not
decide it.” 402 U.S. at 23. ,

8418 U.S. at 755. The four other members of the Court oppomzs inter-district bndng
concluded that, because housing discrimination had not been relied on by the court o
appeals, ‘‘the case does not present any question concerning possible state hoasing viola-

ons.” 418 U.S. at 428, n. 7. The remaining four Justices concluded an inter-district
remedy was appropriate even without such a housing violation.
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could ultimately persuade a judge they were indifferent to the educa-
tional consequences of their policies. Such a rule would also tend to
“reward” with all-white schools communities that engaged in such

ractices in the past. Six months ago the U.S. Commission on Civil
ﬁights reported :

The concentration of blacks and other minorities in the
inner city is not in any significant measure the result of indi-
vidual choice or even of income differences among the races.
Rather, government at all levels has played a major role in
creating racial ghettos and in excluding minorities from ac-
cess to the suburban housing opportunities that government
aid made possible. Although national policy has now changed
to favor equal housing opportunity government has yet to
undo the damage that its policies have inflicted over the past
century; indeed in some areas government agencies continue
to be partners to racially discriminatory activity.*

The Senate Select Committee on Educational Opportunity reached
the same conclusion. “As in the case of school segregation housing seg-
ion is seldom a matter of individual choice. It is clear that Fed-
eral, State, and local governmental practices, at every level, have
contributed to the housing segregation which exists today.” ** We
should not undertake to legitimize these past, and in some cases, con-
tinuing policies of racial discrimination by drawing technical dis-
tinctions among types of bigotry. There has been very little progress
in recent years in altering the pattern of housing segregation often
fostered by official discrimination, but even our best efforts will require
decades to substantially reduce it. The disestablishment of the result-
ing segregated schools need not and should not be delayed that lon‘ﬁ.
The Attorney General has suggested that the bill’s language is sufii-
ciently vague as to permit a saving construction, but urges that that
very vagueness warrants deletion of the limitation.

Section one would allow a remedy involving transporta-
tion only where there is a “discriminatory purpose in educa-
tion.” Presumably. this is an attempt to exclude from the
court’s consideration the actions of housing officials. The
Court has recognized that actions of school officials may have
an effect on the racial development of neighborhoods, which
in turn affects school attendance patterns. See Keyes v. School
District No. 1, 413 U.S. 189, 202 (1973). If the legislation
could be interpreted to permit the court to consider the inter-
relation of those factors, constitutional challenges could be
-defeated. Again, however, much confusion and time-con-
suming litigation will unnecessarily have been generated.

_ Even if the languiage were clear, the standard it purports to estab-
lish is entirely unworkable. While we find it unlikely in the extreme
that any act of housing segregation was not motivated in part by a
concern with the resulting segregation of school children, 1t is hard
to imagine how such a concern could ever be proved or disproved.
The Supreme Court has expressly noted that the search for an official

% Statement on Metropolitan School Desegregation, p. 118 (1977)

® Committee print, Senate Select Committee on Equal Educational Opportunities, 92
Cong., 2d Sess., p. 121’ (1970). a ppo d
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purpose is “often elusive”, and that it is “rare” that a determination
as to the presence or absence of discrimination is “easy”. Arlingfon
Heights, 45 U.8.L.W. at 4077. Given the difficulties of making such a
determination, it would be virtusally i.mgoesible to establish, not merely
whether a housing official sought to exclude blacks, but why. Section 1
does not indicate which party would have to meet that burden, but it
seems unlikely that either party could ever do so. If, as a literal read-
of section 1 W were required to go even further
and decide which Iminatory motives were the ‘“principal” ones,
the mandated inquiry would manifestly exceed the abilities of judges
or psychologists.
Section 2(a)

This section of the bill limits the use of busing to that “reasonably
necessary to adjust the student com&»oeition by race, color or national
origin of the particular schools *¢ affected by the constitutional viola-
tion to reflect what the student composition would otherwise have been
had no such constitutional violation occurred.” This restriction, though
consistent with the constitutional requirements in certain narrow cir-
cumstances, would in most cases interfere with the constitutionally
mandated .

The Supreme Court’s most recent decision regarding northern
school cases, *' Dayton Board of Education v. Brinkman, 45 U.S.L.W.
4910 (1977), lays down a rather different rule regarding remedies for
violations of the Fourteenth Amendment.

. If such violations are found, the District Court in the first
instance, subject to review by the Court of Appeals, must
determine how much incremental se ive effect these
violations had on the racial distribution of the Dayton school
population as presently constituted, when that distribution is
compared to what it would have been in the absence of such
constitutional violations. The remedy must be designed to
redress that difference, and only if there has been a system-
wide impact may there be a systemwide remedy.**

Dayton, like the bill, permits school officials to seek to prove that
some racial imbalance would have existed in the absence of any con-
stitutional violation, although that burden will of course be a very
heavy one where the violations are substantial or of long duration.
Butv%ayton’c requirement that the remedy “redress” the violation goes
considerably beyond the bill’s limitation that busing be used only to
recreate the racial distribution which might have existed.

The bill proceeds on the assumption that the only violation to be
remedied is the assignment of students among schools whose location
or facilities are not 1n dispute. In northern school hug:.mon, however,
one of the most caommon constitutional violations is the construction,
expansion or closing of schools in such a way as to control the student

% This phrase may contempiate a acheol-byschoel nuly-lz a eonstitutionally imper-
missible requirement which we discuss with reference to section 2(b).
(] % din;u!o;hvhich follows concerns the la'pep;lheatuon :t loe::lon zlslg) ?bemlﬁ:
ol e nsors ap recogn at such a rule could n
:«? :o :orn ern school a;g‘t,om whic!':l had'glled to eliminate the effects of 1 ated
gegregation of the races. See pp. 6 and 7 infre.
#45 U.S.L.W, at 4914 (Italics added).
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body or residential patterns.*® One can only speculae what the racial
composition would have been had the discriminatory building con-
struction or demolition not occurred. Even if this were &oesible to de-
termine with any accuracy, the bill’s requirement that this pattern be
reproduced is simply unintelligible when there are no schools at the
locations to which section 2&::1) cgermits using. Section 2(a) also makes
no provision for a case in w the constitutional violation consisted
of overcrowding or inadequate facilities at the predominantly black
schools; in such a situation busing might be the only feasible remedy,
but it would be outside the scope of the bill since the violation was
not one concerning student composition.

Even in a simple case of discriminatory pupil assignment, such as
through gerrymandering attendance zones, merely attempting to alter
racial compositions of particular schools to what they would have been
but for the violation will often not be sufficient “to restore the victims
of discriminatory conduct to the position they would have occupied in
the absence of such conduct.” Allliken v. Bradley, 418 U.S. 717, 746
$1974). For example, the reversal of past unlawful Fupil assignments
“alone does not automatically remedy the impact of previous, unlaw-
ful educational isolation ; the consequences linger and can be dealt with
only by independent measures.” Milliken v. Bradley, 45 U.S.L.W. 4873,
487¥ (1977). For students who have cslfmut. most of their lives in segre-
gated schools eradication of the psychological and educational effects
of that discrimination will often require the infusion, for their remain-
ing!jears in school, of a greater number of non-minority and non-
disadvantaged students, than would have been present in the absence
of segregation. In this instance, the Constitution would require busing
to a greater extent than permitted by section 2(a).

Section 2(b) : Student Compositions of “Particular Sohools”

Section 2(b) requires, inter alia, that a court make a “specific writ-
ten finding of “the degree to which discrimination altered the student
composition “of particular schools affected by such constitutional vio-
lation.” This language seems to require, not merely the extremely
difficult assessment of the effect of discrimination on the system as a
whole, but separate speculation as to the racial composition of each
school in the system. During the committee meeting of August 1, 1977,
it was stated that this section was intended primarily “to force the
lower courts to articulate their rationale for the extent of the order.” ¢
The committee report adopts this view of section 2(b), explaining that
it is intended to require the specific findings of fact normally contem-
plated by Rule 52(a), Federal Rules of Civil Procedure, and to facili-
tate appellate review.

To the extent, however, that section 2(b) requires school-by-school
adjudication, it seeks to impose on the federal courts a rule which the
Supreme Court and lower courts have expressly rejected. In Keyes v.

® See Senate Committee on Human Resources, Committee Print, 95th ,
Desegregation and the Citles, the Trends and Policy Choices, pp. 17-18 (lg?gf.' 1st Sess.,
“ Transcript, p. 81.
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School District No. 1, 413 U.S. 189 (1973), the Supreme Court
emphasized :

~Wehave never suggested that plaintiffs in school desegrega-
tion cases must bear the burden of proving the elements of de
jure segregation as to each and every school or each and every
student in the school system. Rather, we have held that where
plaintiffs prove that a current condition of ~cgregated school-
Ing cxists within a school district * * * the State automatically
assumes an affirmative dulv “to effectuate a transition to a
racially nondiscriminatory school system™. 413 T.S. at 200.

1In Dayton the Supreme Court required an analysis of the effect of
discrimination on the overall “racial distribution of the Dayton school
population.” 45 U.S.L.W. at 1914, but did not require special findings
as to cach of the 66 schools in the ~v-tem. In Morgan v. K« rrigan, 530
F.2d 401 (1st Cir. 1976). the Boston Home and School Association
unsucceessfully urged that it was entitled to trv to prove that factors
other than diserimination had caused the racial imbarance at particular
schools. The First Circuit rejected that approach. noting that it would
preciude the fashioning of a syv<temwide remedy. prevent granting
relief to all victims of diserimination. and impose on the trial court
a “tazk of unscrambling cause and effect [ which| would be, to under-
state 1t, awesome.” 530 F.2d. at 415. The Supreme Court denied
certiorarion this issue. 44 UL 1LWL5T08- 00 (1970).,

Attorney General Bell al-o objected to =cction 2 on this ground :

The Dayton decizion does not require the school-by-school
determination required by S, 1651, Such a determination
would be most difficult, if not impos=sible, for school dis-
tricts where diserimination has occurred over decades. and
many schools to which discriminatory practices were applied
in the past have since been closed.

If section [2] precludes a remedy where a determination
cannot be made on a school-by-school basis but the record
shows the overall segregative ctfect of the violation, the
section could cause serious constitutional and practical
problems.

Former Solicitor General Robert Bork. who generally supported
the bill, nonetheless objected to this portion of it.

Section [2] should not attempt to restore student composi-
tions in “particular schools.™ It will often prove impossible
to determine the exact effects of a violation upon a particular
school and it will often be impossible or unwise to fashion
a remedy with such sqeciﬁcity. The school may no longer
exist or demographic shifts may have made its past history
irrelevant for the degree of in tion that would have
existed in a school system in the absence of discrimination.
The Constitution is concerned not with particular buildings
but with the elimination of state discrimination in the edu-
cational process.
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Section 2 and Southern desegregation

Whatever the nature of the remedial rules established by Dayton,
they are ex]preaslfy limited to school systems “where mandatory segre-

tion by law of the races in the schools has lon§l since ceased.” 45
€;.S.L. . 4910, 4914 (1977). A case where a legally mandated dual
system, or vestiges thereof, still exists, is controlled by Swann. That
decision requires “[t]he district judge or school authoritieg ;w] make
every effort to achieve the greatest possible degree of actual d
gation” and to impose ‘“a presamption against schools that are substan-
tially disproportionate in their racial composition.” 402 U.S. 1, 26
(1970). In such a school system it would be uttotg impossible to re-

construct the degree of racial imbalance which might have existed but
for 75 years of separate schools for black and white children. ¥

The sponsors and proponents of 5. 1651 do not appear to claim that
its restrictions should or could be applied to a school system that had
failed to eliminate the remnants of a pre-Brows dual system. It was
repeatedly urged that the new standards of S. 1651 were needed to
regulate busing in northern urban areas, which presented factual and
legal circumstances very different from those in Swann and other
southern cases. ** Professor Winter, while supporting the bill, dis-
tinguished the rules established by S. 1651 from those applicable under
Swann to “a classic dual school system which had existed for gemera-
tions”', emphasizing that the use of racial balance formulas, which are
not permitted under the bill, were appropriate in such cases “since the
long history of an explicit dual system made it impossible even to
speculate about what racial balance would have existed but for that
history.” ¢

While the standards established by S. 1651 could not constitution-
ally apply to the desegmgation of such a dual system, and although
there appears to have been no intent to do so, the language of the bill
is not restricted to states in which separate schools were not required
before Brown. Whether this was an oversight is not clear. The Depart-
ment of Justice, however. has furnished the Committee with a list of
60 active cases to which S. 1651. as drafted, would apply, and 45 of
these arise in southern school systems which were operated on a segre-
gated basis prior to Brown and in which the vestiges of that de jure
discrimination have not yet been eliminated. ¢* It appears that in a
majority of the cases within the literal scope of S. 1651 its application
would clearly be unconstitutional and would probably be unintended.

Section 3 (a)

This section of the bill establishes the stay proéedure applicable to
inter-district busing orders. It alters the traditional procedure in two

“ThethBt:t:('m Rh:mlobandh &‘-hool An:clnth;s bc:t‘mrded. r:_rlldt h;deed lllluh‘tlod lfot' this
reason. tha s achool-byv-grhonl approach won nappronriate for such a dual system.
Morgan v. Kerrigan, 530 F. 24 401, 4“16-17. n. 20 (1at Clr'."iO‘m). ye
10?7““?&”1‘2“ hearing 6f June 13, 1877, pp. @7 ;: Transcript of Hearing of July 22,
. PP- 2
e e e e BT . 11 o con. Jemen 0

er Assistan orney (General Drew 8. s, . on. Jamea O, Fas .
Ane. 85, 1877, apnended hereto. Of the cases listed 14 are ¥n AlEblma. 9 in Texu.ﬂ ?"&
Louisiana, 4 in Mississippi. 8 in Missouri, 2 in Florida and Tennessee, and 1 each ia
Arkansas, Georgia, Kansas, and Delaware. .



30

ways: (1) The district court is removed from any role in decidi
whether an inter-district busing order should be implemented, pend-
Ing apeal, that decision being made in the first instance by the court
of apeals or Supreme Court; (2) until that decision has made
by the appellate court, the order is automatically stayed. Two explana-
tions were advanced in committee and in the report for this special

rocedure. First, it is argued that implementation of inter-district

using orders entail a greater risk of irreparable injury to the defen-
dants due to “merger of separate school districts, major alterations of
tax rates and teachers’ salaries, wholesale reorganization of teacher
and pupil assignments and vast changes in the internal administrtive
structures of the school districts involved.” 4* Second, it was urged that
a district court would be very unlikely to grant a stay of its own order,
and a court of appeals would be equaﬁy unlikely to grant a stay which
had been denied below.¢¢

In light of the Supreme Court’s decisions in Griffin, Green, and
Alexander, any legislation mandating further delay in school desegre-
gation is unconstitutional. The original stay provision of S. 1651, re-
quiring a stay pending any appeal of every busing order, regardless
of the facts or the frivolous nature of the appeal, would have been in-
valid for this reason.*” Once a federal court has concluded that a school
board is in violation of the Fourteenth Amendment, implementation
of relief must ordinarily begin immediately, and only an article II1
ocourt, acting in light of problems of irreparable injury and likely result
on appeal presented by each particular case, can permit any delay.
Section 3 (a) imposes a substantial and unwarranted burden on the

appellate courts. An analgsis of the dangers of irreparable injury to
the various parties, and of the nature of the issues which will arise on
appeal, requires an intimate familiarity with the facts of each case.
The factual records in school desegregation cases are often extremely
voluminous. The federal courts have traditionally required that stay
applications be made in the first instance to the trial court because 1t
has a unique familiarity with the circumstances involved. While a
district court decision granting or denying a stay is subject to appel-
late review, that decision itself is often of great assistance to the ap-
pellate court in delineating the legal and factual issues and pointing
to the important portions of the record. We see no reason to impose on
the appellate courts the additional burden of resolving stay applica-
tions without the benefit of the views of the district judge most fa-

miliar with the case. i o _
Nothing inherent in the nature of inter-district busing orders war-

rants such interference with the normal allocation of judicial respon-
sibility. While some inter-district busing orders may impose unusual
burdens on the parties involved, certainly some orders, such as routine
modifications under a court’s continuinf jurisdiction, do not, and there
is no reason to believe that the Federal trial and appellate courts are
incapable of distinguishing cases which involve unusual irreparable
injury from those which do not. Similarly, whatever may be the

& Committee report. p. 8. See also transcript of meeting of July 28, 1977, pp. 20. 21,

and 38.
# Transcript of meeting of Aug. 1, 1977, pp. 18-21.

7 Op. cit.
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dangers that a trial court would not stay its own order, no ground is
suggested for concluding that that da.n%' is greater in school or inter-
district busing cases. In fact, in the Wilmington, Delaware school
integration case, Evans v. Buchanan, the District Court stayed its own
inter-district busing order, affirmed by the Court of Appeals, until
all final ?&eals were taken.* .

Both of the issues raised by the majority are important and entirely
relevant to the %‘ranting or denial of a particular stay, but they are
issues which ought to be resolved by a case-by-case approach, analyz-
ing the particular circumstances ofy each stay application, which the
courts traditionally ar;:f)ly. Thegoiannot be dealt with properly by the
sort of across-the-board rule embodied in section 3(a).

Section 3(a) Provides also that any inter-district busing order must
be stayed until *all appeals in connection with such orders have been
exhausted.” Jack Greenberg, Director of the NAACP Legal Defense
and Education Fund, testified that “[t]his is a requirement for a
stay * * * no matter what the actual issuc being appealed, no matter
how remotely the particular order involves transportation.” ¢ For
example, if the school board was appealing only a small provision of
an inter-district busing order unrelated to busing, the entire order
would be stayed. A stay would also be mandatory where there was an
appeal of an omnibus (fesegregation order of which inter-district bus-
ing was a small part. This provision is even so broad as to impose a
stay if the appealing party were the plaintiff compla.inin% that a
busing order did not 50 far enough. It would clearly be unfair and
unreasonable to provide that a plaintiff who had won limited relief
would have even that stayed if he appealed for more. While such a
stay could be vacated under section 3(a), there seems no plausible
basis for imposing such a burden on a plaintiff.

Section 4: Retroactivity

Section 4 of the bill annuls every order that is “not yet final or which
has not yet been effected” unless and until the requirements of §§ 1
and 2 are satisfied. The majority report makes it clear that this provi-
sion is to be ag]plied to all of the many cases in which appeals on various
issues are sti ]imndiu,gl.1 The provision may also 2)31 even to the
numerous cases 1n which a plan is being implemen use as the
Department of Justice pointed out :

Unlike other civil proceedings which are closed by entry of a
final judgment, school desegregation proceedings normally re-
main under the active jurisdiction of the district court even after
the entry of the order directing the implementation of a de-
segregation plan. * * * The plan, therefore, is alwa{s subject to
modification : the entry of the initial desegregation plan rhay not
be the “final” order in the case.*

Litigation will obviously be necesary to resolve that ambiguity as well.

@ Prior to the August stay, Wilmington, Del.,, was the only known pending case to

which this section would ap})lf.
® Transcript of hearing of July 22, 1977, p. 91.
® Letter from Drew 8. Days, III, Assistant Attorney General, Civil Rights Division,

to Honorable James O. Eastland, August 3, 1977.



32

Of section 4, Attorney General Bell wrote:

This section could well cause substantial delay, and relitigation,
of final orders which have found unconstitutional eegmfution
and have ordered the implementation of a remedy. Such relitiga-
tion, and the uncertainty that would cause to communities which
have already gone through desegregation proceedings but whose
remedial plans have not yet become finally “etiected,” would be
costly, unnecessary, and damaging.

In many ways, this section is the most troublesome in the entire bill
for it could create legal chaos and community disruption in all o
the many cities in which desegregation is proceeding peacefully and
with acceptance by the community.* In almost all communities in
which a court has ordered transportation for the purpose of desegrega-
tion, the community has accepted it calmly. either initially or after a
ﬁeriod of time. Pupil a-signinents have been made, attendance zones

ave been established, teachers have been assigned, routes have been
set up—in short all aspects of the school system have been structured
in accordance with the order.

Section 4 would upeet all of this. It would require the immediate
setting aside of the judgment or order pursuant to which the school
system was structured and with it, perhaps the entire newly adopted
structure. Immediately upon “the date of enactment”, the pupil and
teachers assignments, bus routes, and attendance zones set up to com-
¥ly with the order or judgment would all be subject to being set aside,

or the order would automatically be vacated pending a new hearing
and findin

Equally important, new and lenﬁthy hearings will have to be held
to comply with the substantive and procedural requirements of §§ 1
and 2, the rulings in which would all be subject to appeals. If these
provisions are ultimately construed to merely restate current law—
and a definitive construction could not come for several years—then
the result will be simply a waste of precious and scarce school board
and other litigants’ money and time, an additional burden on an
already staggering judicial system, and another lengthy delay in the
already long-delayed process of d gation, On the other hand,
if §81 and 2 create new standards, there may well be even further
delay to determine the scope and constitutionality of these new
standards.

Perhaps worst of all, passions and animosities which may have been
reduced and assuaged, will be stirred up aa.i.n. Instead of “reason
and order”, imtionalitf' and disorder will be fomented.

Additionally, §4 will reward the dilatory and penalize the law-
abiding. Cities which have refused to put any plans into effect will
suffer no disruption or upset, whereas cities that either initially or
finally decided to comply, will. And since experience indicates that
in almost all cases the original findings and order will probably be
reaffirmed, all of this will be unnecessary.

In this aspect also, the Committee has acted in a manner inconsistent
with the Supreme Court’s approach. In the Dayton case, which the
Committee majority purports to be following, the Court remanded
because the lower court findings did not sufficiently support the reme-

® A partial list of the cities likely to be affected by this provision appears in the
Jetter to Chairman Eastland by Assistant Attorney General Drew 8. Days, III, dated

Aug. 5, 1977, and reprinted as part of the appendix hereto.
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dial order, which required a substantial amount of busing. Neverthe-
less, the Court explicitly left the transportation order in because
«it 1s undisputed that it has been in effect in the Dayton school system
during the present year without creating serious problems.” 45
U.S.L.W at 4914. Obviously, the Court did not want its action to
produce the kind of disruption and disorder that results from setting
aside a ments already in operation will surely produee, and
which this bill will inevitably produce,

CONCLUSION

S. 1651, though bearing but a single number, is in reality two very
different bills, 'ghe first s an Anti-Busing Act, designed to overturn
in whole or part virtually every Supreme Court dese tion deci-
sion from Green v. New Kent County, 391 U.S. 430 (1968) to Dayton
Board of Education v. Brinkman, 45 U.S.L.W. 4010 (1077).
second proposal is a School Desegregation Codification Act. The first
measure is unconstitutional and the second is unnecessary. The Senate
should not pass either bill; it certainly ought not pass both.

While any effort to slew or reverse progress toward an integrated
society would be eontrary to our moral and constitutional commit-
ments, the bill’s effort to single out busing for special treatment
involves a number of particular inequities. Any restraint on a court’s
option to use busing necessarily “rewards’” communities which have
imposed racial segregation in housing and public officials who have
failed to enforce open housing laws, and encourages other communi-
ties and officials to do so. In an area experiencing a shifting white
enrollment, a delay in busing will mean that busing, when finally
implementad, will have to be even more widcspread. Parhaps most
important, any unconditional limitation on the possible use of busing
substantially reduces the existing incentive to find, aid and encourace
other methoads of integrating urban school systems.

We are not insensitive to the problems that school desegregation will
bring in the years ahead, and we do not think that they can be dis
missed by merely calling into question the motives of those opposed
to busing. But neither are we unaware that these concerns have been
successfully overcome in years past. During the more than two decades
since Brown, the dismantling of dual school systems wrought great
changes in over a dozen Southern States, States whose histary and
traditions made integration particularly controversial. The convic-
tion aclm wh:ich Bro'u;: was fom:ld%d. tgat racial hatgcir&y and edtlxlca-
tional equality can be expanded by edueating our children together,
has been vindicated by the experience of a generation of southern
students, parents and teachers. Although that period was not without
serious incidents. the process was less traumatic and disruptive than
had feared. On September 12, 1963, President Kennedy praised the
men and women involved.

_ I would like to say something about what has happened
in the schools in the last few days. In the past two weeks,
schools in 150 Southern cities have been desegregated. There
may have been some difficulties, but to the great eredit of the
vast majority of the citizens and public officials of these
commumities, this transition has been made with understand-
ing and respect for the law. The task was not easy. The



34
emotions underlying segregation have persisted for genera-

tions, and in many instances leaders in these communities have
had to overcome their own personal attitudes as well as the
ingrained social attitudes of the communities. In some 1n-
stances the obstacles were greater, even to the point of phy-
sical interference. Nevertheless, as we have seen, what pre-
vailed in these cities through the South finally was not emo-
tion but respect for law. The courage and responsibility of
those community leaders in those places provide a meaningful
lesson not only for the children in those cities but for the

children all over the country.*
'We believe that the parents, students and teachers of the north are

as capable today as were those of the South a decade ago of overcoming
anxieties about the unknown, adapting to changed circumstances, an
turning int:gmtion into an opportunity to unite their communities in
impro ucation for all. This is not the time to burden the federal
courts with unconstitutional and unnecessary legislation, but to finish
the task, set for us by Brown 23 years ago, of confronting the un-
founded fears of integration, the unsatisfied aspirations of the educa-
tionally deprived, and the unacceptable gap between social realities
and the principles to which we are commited by the fourteenth
amendment.
OFFIicE OF THE ATTORNEY (GENERAL,

Washington, D.C.
Hon. Jamrs O. EasTLAND,
Chairman, Committee on the Judiciary,
U.S. Senate,
Washington, D.C.

My Drar Me. CHARMAN: Thank you for your letter of July 10,
1977 conveying the committee’s request that I present to the commit-
tee the views of the Department of Justice on S. 1651. This bill would
directly affect the way 1n which the Department of Justice implements
its responsibilities under prior congessionnl legislation relating to
school desegregation, especially 42 U.S.C. § 2000c-6, 42 U.S.C. § 2000h,
and 20 U.S.C. § 1706. 1 think it important that the committee fully
air the important questions raised by S. 1651. Therefore, I appreciate
the committee’s interest in our views. Because of the short time avail-
able we were unable to send a representative to testify orally at the
hearings held on July 21 and 22 and are therefore presenting our views
to the committee by means of this letter.

In general, it is the position of the Ir):ga.rtment of Justice that en-
actment of S. 1651 would be undesi le, for several reasons. As
detailed below, we question the need for this legislation; some provi-
sions would be unwise; and others would raise serious constitutional
issues,

The Department of Justice has attempted to formulate and urge
on the courts legal rules which would insure that in remedying unlaw-
ful racial discrimination by school authorities the courts would pay
due rﬁfud to practical an lﬁal limitations on their remedial discre-
tion. Most recently we at view in our amiécus brief in the Day-
ton school desegregation case. A copy of that brief is attached for the

u Public Papers of the Presidents, John F. Kennedy, 1963, pp. 672 and 678.
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committee’s information. The Supreme Court’s opinion in that case
described the role of the lower courts as follows:

' The power of the federal courts to restructure the opera-

" tion of local and state governmental entities “is not plenary.
It ‘may be exercised only on the basis of a constitutional vio-
lation’ [ Milliken v. Bradley), 418 U.S., at 738, quoting Swann
v. Charlotte-Mecklenburg Board of bdu.catwn, 402 US. 1,
16. See Rizzo v. Goode, 423 U.S. 362, 377. Once a constitu-
tional violation is found, a federal court is required to tailor
‘the scope of the remedy’ to fit ‘the nature of the violation.’
418 U.S., at 744 ; Swann, supra, at 16.” Hills, at 204. See
also Austin Independent School Dist. v. United States, —
U.S. — (1976) (Mr. JUSTICE POWELL, concurring).

The duty of both the District Court and of the Court of
Ap{)eals in a case such as this, where mandatory tion
by law of the races in the schools has long since is to
first determine whether there was any action in the conduct
of the business of the school board which was intended to, and
did in fact, discriminate against minority pupils, teachers or
staff. Washington v. Davis, supra. All parties should be free
to introduce such additional testimony and other evidence as
the District Court may deem appropriate. If such violations
are found, the District Court in the first instance, subject to
review by the Court of A ls, must determine how much
incremental segregative eflect these violations had on the
racial distribution of the Dayton school population as pre-
sently constituted, when that «gstn ibution is compared to what
it would have been in the absence of such constitutional vio-
lations, The remedy must be designed to redress that dif-
ference, and only if there has been a systemwide im may
there be a systemwide remedy. Keyes, supra, at 218.

'We realize that this is a difficult and that it is much
easier for a reviewing court to fault ambiguous phrases such
as “cumulative violation” than it is for the finder of fact to
make the complex factual determinations in the first instance.
Nonetheless, that is what the Constitution and our cases call
for, and that is what must be done in this case.

Dayton Board of Education v. Brinkman, 45 U.S.L.W. 4910, 4913-
4914, decided June 27, 1977. In our view the Supreme Court decisions
attempt to accommodate the competing interests at stake, in fashionin
rules for remedying racial discrimination in the public schools, an
it has asserted its control over the lower courts—reversing or remand-
ing decisions in Detroit, Pasadena, Austin, Indianapolis, Dayton,
Omshas, and Milwaukee to insure that the lower courts apply the cor-
rect legal doctrines in fashioning school desegregation remedies.

_ The first section of S. 1651 states that a remedy involving transporta-
tion may not be ordered by a court unless the court finds discrimina-
tory “purpose.” The requirement that discriminatory purpose be
proven is already required by case law, and has been an accepted
principle of constitutional litigation in the area of school desegrega-
tion since Brown v. Board of Education, 847 U.S. 483 (1954). The bill,
however, states that discriminatory purpose must be the “principal
motivating factor.” Under existing case law if racial discrimination
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is proven to have been a factor in an official action, the burdenshifts
to the defendant to prove that the results of afficial action would have
been the same had race not entered the decision-making process. See
Village of Arlington Heightsv. MDHC', 45 U.S.L.W. , 4078, n. 21
(decided January 11, 1977). The Court has, on several occasions, said
that attempting to characterize one factor in a decision-making proc-
ess as “principal” or “dominant” is not usually possible. See 6.g., }'il-
lﬁye.‘o Arlington Heights v. MDHC, supra, 45 U.S.L.W. at 4077,

right v. Council of City of Emporia, 407 U.S. 451, 462 (1972).
adding the “principal motivating factor” language, S. 1651
unnecessarily complicate the process of proof in school de-

tion cases. 1f that language were interpreted to preclude relief

ess the plaintiff were able to prove the weight accorded race by
state or local officials, the bill could generate serious constitutional
challenges a§ well as glacing an unfair burden on the plaintitf. The
provigion could possibly be interpreted so as to secure its constitu-
tionality, leaving on the state or local officials the burden of proving
that racial factors were not the basis for their action. The litigative
process to reach such an interpretation would, however, be time-con-
suming and, in light of the fact that the result would be to leave the
law in precisely the state it is now, most unnecessary.

Section one would allow a remedy involving transportation only
whera there is a “discriminatory purpoee in :xxcation.” Presumably
this is an attempt to exclude from the court’s consideration the
actions of housing eofficials. The Court has recognized that actions
of school officials may have an effect on the racial development of
neighborhoods, whi¢h in turn affects school attendance patterns. See
Keyes v. S¢hool District No. 1,413 U.S. 189, 202 (1973). 1f the legisla-
tion aguld be interpreted to permit the court to consider the interrela-
tion of those factors, constitutional challenges could be defeated.
Again, however, much confusion and time-consuming litigation will
unnecessarily have been generated.

Section two of the bill would require the convening of a three-judge
court to order a transportation remedy. Only last year Congress took
the salutory step of eliminating most three-judge district courts, in
response to widespread recognition of the waste of judicial time, the
inappropriateness of by-passing the courts of appeals, the peripheral
procedural issues engendered and the undesirability of allowing direct
appeal to the Supreme Court in most cases. The Department of Justice
opposes the extension of three-judge court requirements under S. 1651.

Section 3(a). regarding fashioning of a remedy, states that the
transportation remedy should be “no more extensive” than is neces-
sarv to “reflect what the student composition would have been had no
such constitutional violation occarred.” Congress previously enacted
legislation stating that remedies ordered to repair denials of equal pro-
tection should be only what is “essential” to correct the particular de-
nial of equal protection. Sec. 213 of Pub. L. 93-380, 20 U.S.C. 1712. The
Court has consistently held that the remedy in school desegregation
cases should be to “restore the victims of discriminatory conduct to the
position they would have occupied in the absence of such conduct,”
Milliken v. Bradlev. 418 U.S. 717, 748 (1974). See Swann v. Board
of Education, 402 U.S. 1. 16 (1971). Dayton. supra. 45 USL.W. at
411913. Accordingly, this portion of section 3(a) has no effect on existing
aw.

B
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The latter portion of section 3(a) of the bill requires the }'emedy to
achieve, for partioular schools, the racial composition which would
have occurregfbeent the constitutional violation. Section 8(b) (2) of
the bill requires a court, before a remedy is ordered, to determine the
racial composition each school would have achieved in the absence of
constitutional violation.

In the Dayton case. see 45 U.S.IL.W. at 4914, the Court stated that
district courts must determine the “incremental segregative effect these
[constitutional] violations had on the racial distribution of the . . .
school population as presently constituted, when that distribution
is compared to what it would have been in the absence of such con-
stitutional violations. The remedy must be designed to redress that
difference. . . .”

The Dayton decision does not require the school-by-school deter-
mination required by S. 1651. Such a determination would be most
difficult, if not impossible, for school districts where discrimination
has occurred over decades, and manv schools to which discriminatory
practices were applied in the past have since been closed.

If section 8 precludes a remedy where a determination cannot be
made on a school-by-school basis but the record shows the overall

tive effect of the violation, the section could cause serious
constitutional and practical problems. If interpreted in 2 manner
consistent with Dayton, however, the section would be constitutional.
However, as stated before, the Dayton decision, we believe, adequately
inco the intent of section 3 and enactment of this legislation
would serve only to unnecessarily complicate an already difficult area
of school d tion law on which the Court has just acted.

Section 3( bE (1) requires a court to make specific findings of the
discriminatory purpose “for each constitutional violation for which

rtation is ordered.” This appears to require a finding of a
specific violation separately directed at each school. Such specificall
directed violations may not exist; segregation in particular schools
may be the result of actions directed toward other schools, or even
general, system-wide, policies. As long as the bill did not operate to
preclude remedies based on such Eleneralized discriminatory conduct,
it would not be unconstitutional. However, it would, 1f enacted, more
than likely generate substantial litigation in order to clarify its effects.

In addition, this provision appears to require that each action for
which & transportation remedy is ordered must be an independent
constitutional violation, School boards which previously discriminated
are under an obligation “affirmatively” to eradicate the effects of their
past discrimination, G'reen v. County School Beard, 391 U.S. 430
(1968) ; actions which “neutrally” perpetuate or exacerbate existing
state-imposed segregation are unacceptable. If S. 1651 would operate
to preclude a temedy for such “neuntral” actions unless those actions
could be proven to he constitutional violations in themselves, the bill
would alter existing legal standards. In Washkington v. Daowis, 426
U.S. 229, 243 (1976), the Court said that it did not require new proof
of discriminatory purpose when a court seeks to remedy actions taken
to frustrate a prior order to desegregate. This section of the bill may
relieve school boards of their duty to affirmatively eliminate the effects
of discrimination. We would not su gort such a proposition.

ion 4 of the bill automaticall wms stay the implemsentation
of all orders requiring transportation until th’e appea.r process, or



38

the time for filing of an appeal, is exhausted. For example, in a case
where a district court finding of extensive systemwide constitutional
violations has been upheld by the higher courts, the district court
would nonetheless be powerless to order immediate desegregation,
since the defendants would be entitled to invoke the appellate process
again and thereby obtain a stay. This section is contrary to past
decisions holding that the process of school des%regation should no
lo%er unnecessarily be delayed, Alesander v. Holmes County, 396
U.S. 19 (1969), Green v. County School Board, supra; it also ‘would
suspend the ordinary rules applying to stays in all other kinds of cases.
This section could result in the denial of constitutional rights through
delay of orders remedying constitutional violations. Congress has, in
the past, been careful to limit such an automatic stay provision to
cases of de facto segregation or cases where the district court misused
its wer. See 20 U.S.C. 1752, Drummond v. Acree, 409 U.S.
1230 (Powell, Circuit Justice). By contrast, section 4 would probably
be held unconstitutional.

Section 5 would apply the provisions of the bill to all orders not yet
“final” or not yet “effected.” In light of section 4, we can presume that
“final” means that all appeals have not yet been exhausted. This sec-
tion could well cause substantial delay, and relitigation, of final orders
which have found unconstitutional gation and have ordered the
implementation of a remedy. Such mﬁ' tion, and the uncertaint
that would cause to communities which have already gone througg
d tion p 1 but whose remedial plans have not yet
become finally “effected,” would be costly, unnecessary, and damaging.

The subject of school desegregation, and the construction of remedies
necessary to secure the constitutional rights of school children, is a
subject which is of national significance. The Court’s recent action in
the Dayton case provides an important guide for lower courts to
follow, and attempts to clarify several issues in this area. In the view
of this Department, the enactment of this legislation would, without
adding significant substance to already existing legal standards, un-
necessarily and detrimentally complicate the area of school desegre-
gation, generate unnecessary litigation, and unconstitutionally delay,
In some instances, the vindication of constitutional rights. Accord-
ingly, we oppose the enactment of the bill. _
| ?n fairness to the authors of the proposed legislation I should say
that it was drafted without benefit of the Supreme Court’s Dayton
decision, which was not handed down until after the bill was intro-
duced.

All good wishes,
GrrrrIN B. BeLL, Attorney General.

U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., August 6, 1977.
Hon. JaMes 0. EAsTLAND,

Ghmma'p on, Commiittee on the Judiciary, U.S. Senate, Washington,

Dear SENATOR EasTLAND: The Attorney General has asked me to
respond to your letter of Au 1, 1977, requesting a list of school
d tion cases in which final orders have not yet been entered or
in which a desegregation plan has not yet been implemented.
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While we have attempted in the attached list of desegregation
roceedings, to list all cases we know of in the specified categories, it
1s probably not comprehensive and we cannot say for sure whether
those cases would be affected by the provisions of S. 1651, in light of
the ambiguities of the bill and the fact that we have not yet seen the
amendments to S. 1651 referred to in your letter. The list we provide
includes, for the most part, cases in which the United States has
participated, either as a party or as amtcus curiae. We have also in-
cluded some cases filed by private individuals. These cases are ones
of which lawyers in the Civil Rights Division happen to be aware,
through contact with private lawyers or by discussion of the cases in
the media. It does not approach a complete list, and I am sure there
are many other private suits which could be placed on this sort of list.
One particular ambiguity with respect to coverage occurs in Sec-
tion 5, which states that all provisions of the bill would app(lly to a
judgment or order “not yet final . . . on the day before the date of
enactment.” Unlike other civil proceedings which are closed by entry
of a final judgment, school desegregation proceedings normally re-
main under the active jurisdiction of the district court even after the
erlltry of the order directing the implementation of a desegregation
an.
P During the implementation of the plan, and while the school dis-
trict is operating the plan, the case remains active, and no final judg-
ment closing the case is entered. During this period the court, and
the parties, will monitor the implementation of the plan; based on
experience under the plan one of the parties may seek orders approving
or requiring changes 1n the plan.

The plan, therefore, is always subject to modification; the entry
of the initial d egation plan may not be the “final” order in the
case. The case will remain on the active docket until (a) the court
1s satisfied that the district is completely desegregated and (b) the
desegregation plan has been properly implemented for a number of
vears. It is unclear whether section 5 would apply -to motions to
modify. If it does the provisions of the bill might be read to permit
the reopening of any school desegregation case not yet removed from
the active jurisdiction of a federal court.

We are continually reviewing our school cases to see if the imple-
mentation of desegregation plans complies with the guidelines de-
veloped in Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971). Where the implementation of a plan fails to meet
these standards we attempt to secure compliance. There are several
cases in which we are considering taking such action. Most of the
cases listed in part I.A. of the list followed this pattern; if pleadings
are filed in other cases presently under review, action taken in those
cases would also be subject to the provisions of this bill, were it
enacted.

Sincerely,
Drew S. Davs, III,
Assistant Attorney General,
Civil Rights Division.
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Sonoor DistrIoTs 1IN WHIcH ONeoING STUDENT DESEGREGATION LaTI-
GATION WourLp Br PoreNTiarLy Arrrcred BY THE PROVISIONS OF

S. 1651

1. Suits in which some

ion has been accomplished under

court order but additional student reassignment issues have yet to be
litigated or decided or final plans have not been implemen

A. United States is a party or amicus curiae

Anniston, Ala.
Auburn, Ala.
Decatur, Ala.
Demopoiis, Als.
Opeli. Al

8.
Selma, Als.
Thuscaloosa, Ala.
Conecuh Co., Als.
Dallas, Co., Ala.
Hale Co., Ala.
Lee Co., Ala.
Marengo Co., Ala.
Mobile Co., Ala.
Conway Co., Ark.
Pasadens, da.lif'.

Polk Co.

Watet‘bur{‘,lOonn.
, Fla.

Seminole Co., Fla.

Valdosta, Ga.

Indianapolis, Ind.

Bossier Par., La.

DeSoto Par., Le.

Lafayette Par., La.

Lincoln Par., La.

Pointe Coupee Par., La.

Rapides Par., La.

Omaha, Neb.

Clinton, Miss.

Columbus, Miss.

Laurel, Miss.

Il\latchez, L%lss (St. Lous
erguson-Florissant uis
Co.), Mo.

Madison, Co., Tenn.

Shelby Co., Tenn.

Austin, Tex.

Beaumont, Tex.

Corpus Christi, Tex.

Houston, Tex.

Lubbock, Tex.

South Park (Beaumont), Tex.

B. Private suits (United States is not a party) *

E. Baton Rouge Par., La.

Lansing, Mich.
Buffalo, N.Y.

II. Suits in which‘.no student d

Dayton, Ohio
Dallas, Tex.
Milwaukee, Wis.

tion remedy has yet been

ordered (or if ordered, not implemented).
A. United States is a party or amicus curiae

Tucson, Anz. - 8t. Louis, Mo.
Kansas City, Kans. Cleveland, Ohio
Ferndale, Mich. Aldine, Tex.
Kansas City, Mo.

B. Private suits (United States s not a party) *
Wilmington, Del. Columbus, Ohio
Akron, Ohio Youngstown, Ohio
Cincinnati, Ohio El Paso, Tex.

Respectfllﬂ.ly submitted by,

JAMES ABOUREZK.
Joan C. Cuovrver.
BmcaH Bay=n.
Epwarp M. KENNEDY.

1 lists of private suits includes only those Department attorneys are aware of
thr;rnh:h tge public media and contact with counsel for parties to the suita.



ADDITIONAL VIEWS OF SENATOR MATHIAS

I personally have never believed that busing was the solution in
itself. I think, at best, it is an educational tool to tide us over a period
of transition, and as such I have supported it. But, in the same light,
I look forward to its termination at a time when it i3 no longer neces-

“ghn true tragedy here is that so much energy and emotion are being
expended on the debate over busing that virtually no collective crea-
tivity is being applied to finding a solution to the problem of provid-
ing quality education in a desegregated school system. I think that is
the area in which we must apply ourselves. .~

Simply terminating busing prior to the time we have a solution to
the problem of segregated education is leaving the problems where
it is. That, in my mind, is no solution at all.

As indicated in the Minority Views of Senators Abourezk, Xen-
nedy, Bayh and Culver, S. 1651 has serious constitutional defects,
and protracted and time-consuming litigation will be required to re-
solve the bill’s ambiguities. These facts, as well as the bill’s failure to
set forth an alternative to busing which would achieve the paramount
goal of a quality desegregated educational system nationwide, lead
me to oppose S. 1651.

Respectfully submitted,

Cnarres McC. MaTiias, Jr.

(41)



ADDITIONAL VIEWS OF SENATOR HOWARD M. METZEN-
BAUM ON S. 1651

I agree in substance with the legal analysis of this legislation set
forth In the minority report, but I think it important to set forth my
OWn Views aeparatelly.

I have consistently opposed busing as the way to deal with school

gation because as a practical solution, it has not worked. But
S. 1651 is no solution either. It is probably unconstitutional and would
create many more problems than it would solve,

This is not only my view but that of the President of the United
States and of the Attorney General of the United States. A statement
issued by the White House on July 20, 1977, declared that:

The President, upon the advice of the Attorney General,
concurs with the Attorney General. He does not su[:f)ort the
bill. He believes the bill 1s (1) unnecessary and undesirable
because recent Supreme Court decisions, 11im,rt,icularly Day-
ton, achieve substantially the goals the bill seeks to achieve.
(2) Also, the bill's attempt to codify the decisions has am-
biguities which will create unnecessary delays in the deseg-
regation process.

Attorney General Griffin Bell is a life-long resident of Atlanta, Ga.
As both a Southern lawyer and as a Federal judge he has had as much
experience with school d gation as an{eﬁerson in Government
today. On July 26, he wrote.the committee on behalf of the Department
of Justice that almost every section of the bill would create serious
constitutional, legal and practical difficulties. He summarized his ob-
jections as follows:

In general, it is the position of the Department of Justice,
that enactment of S. 1651 would be undesirable for several
reasons. We question the need for this legislation; some pro-
visions woulc(il be unwise; and others would raise serious con-
stitutional questions.

In view of the Justice Department, the enactment of this
legislation would, without adding significant substance to
already existing legal standards, unnecessarily and detrimen-
tally complicate the area of school desegregation, generate
unnecessary litigation, and unconstitutionally delay, in some
instances, the vindication of constitutional rights. Accord-
ingly, we oppose the enactment of this bill.

I share the views of the President and the Attorney General, that
S. 1651 is- undesirable, unnecessary. and probably unconstitutional.
I am particularly concerned with §§ 1 and 4 of the bill. Therequire-
ment of § 1 that a court find that discrimination “in education” was
“g principal motivating factor” goes far beyond what the Supreme

(42)
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Court decided in Village of Arlington Heights v. Metropolitan De-
velopment Corp., 429 U.S. 252, 266 (1977), which required only a
fin that discrimination be merely “a motivating factor.” And no
court decisions require that the discriminatory purpose be “in edu-
cation”. Many lower courts have found a constitutional warrant for a
desegregation order in a finding of housing discrimination, and there
are more than a few indications that this is consistent with the Su-
preme Court’s view. See Milltken v. Bradley, 418 U.S. 717, 755 (1974)
(Stewart, J., concurrinﬁ) ; Evans v. Buchanan, 423 U.S. 963 (1975),
af’g 393 F. Supp. 428 (D. Del. 1975

Section 4, which would undo all transportation orders already
entered unless and until the substantive and procedural requirements
of S. 1651 are met, will inevitably cause legal chaos and educational
disruption and could produce community disorder in scores of cities.?
As the minority report points out, desegregation is generally proceed-
ing peacefully and with community acceptance. Setting aside all de-
segregation orders that are not yet final in order to comply with
88 1 and 2 of the bill, may well require school boards to reassign pupils
and teachers, redesign attendance zones, change construction plans,
and in general, to undo months and years of planning. And all of this
may have to be done again mqr:{y years later, when the many motions
an(f appeals on whether the ofders at issue comply with the complex
and ambiguous provisions of S. 1651 are completed.

Whatever my views on busing, I took an oath to support the Con-
stitution. I cannot in good conscience support a bill that is full of
constitutional, procedural, and practical infirmities.

Howarp M. METZENBAUM.

1 See letters of Attorney General Grifin Bell and Assistant Attorney General Drew 8.
Days, 111, in appendix.




