60tH CONGRESS : : 1sr SESSION

DECEMBER 2, 1807-MAY 30, 1908

SENATE DOCUMENTS

IN 36 VOLUMES

VOL. 21

WASHINGTON : : GOVERNMENT PRINTING OFFICE : : 1908







CONTENTS

———

No.
402, pt. 3. Brownsville affray: Court-martial of Edyar A, Macklin.
402, pt. 4. Rame: Hearings before Committee on Military Affairs, vol. 1.



60Tt CONGRE~S) ) N A t Duc, No. 402
1ot Sesgion § SENATE 1 Part 3

AFFRAY AT BROWNSVILLE, TEX.

AUGUST 13 AND 14, 1906

PROCEEDINGS

Or A

GENERAL COURT-MARTIAL

C.NVENED AT

Headguarters Department of Texas

San Antonio, T'ex., April 15, 1907

IN THE CASE OF

Capt. EDGAR A. MACKLIN

Twenty-fifth United States Irfantsy

WASHINGTON
GOVERNMENT PRINTING GFFiICE
1908



INDEX,

Arguments: Page.
Defense c.ceeveeecceceacaresacneenceccccscncccsssascsssssasssnnesss 240-242
Prosectution...ccceeecenccecssoncecccnanns testesascesasssenssassnns ‘_’42-247'

Arnold, Samuel B.:

Member of court....... cececssscssscanas tetccccscsasnaanes 3
Agh, Alexander:

Testimony....ccceceeieeriaceceaccacnans tescssscecrcscsssassnscssss 03-05
Associate counsel:

Murphy, Pierce A.eeeeiieceeennrcatrcensesssacrsensnnsessnacrscanes 4
Bailey, Wesley:

TRt IMONY . ceiceaecesccessscensranrssccscsscssansnssscnsnssncsancns 225-226
Baker, David J., jr.:

Memberof court c..oveeceineiiciirencaraneae cesssesesscesvaces ceaes 3
Baldwin, Murray:

Member of court........ eeetsccseseasesscnvosanssttcersenssnnssanae 8
Blocksom, A. P.:

Testimnony .coveeeeeceenncannan. cesesseiresssesnescascsceseennane eee. 133-151
Brown, Ira C.:

TeslIMONY e eeaeeaveasecracnanssscaccsons teeecsanacnns ceeaes 2122220, 224-225
Burbank, Edith:

Reporter..ciecececeannennes cesesecsnessncnsanas ceeeesansencanenaans 4
Burdett, Ray:

Telegrams concerning...... ceeeeecenccacnccaneestebancronnaanaananas 170, 205
Cabell, De Rosey C.:

Member of court ....vveeecennrcnceancnncacavcnanss cescstsscanesnans 3
Charge and specitication against accused ............... tecrsesaananes 4-3, 245, 247
Counsel:
¢+  Lyon,Samuel Pocevennnannn... teessscssastsescannse ceesceaes ce-ee 4
Ely, Hanson E.:

Member of court ....... eeectccenssasccsssntonacssecssatannaasasnana 3

Challenged as member of CoUrt..c.oiieiiaiiciieiniiciiesircnnarsaes 1562

Excused as memhber of CoOurt «oo.eeierinereeeeaceiaeeasaescaroances 152
Findingsof the court coeee oo ieiniiiiiiiiiiiieiiiaeitiinsasasecncnnss 247, 248
Fitch, Roger S.: )

JUAZE-AdVOCALe ceienieneennnnieeecancncceaneaas tececerasccssseane . 3
Fleming, Adrian S.:

Member of court ...... e eeeesecencecnnsenacatteccoannssanatanascannan 3
Gatchell, George W.:

Member of court ..... eeeeeteecesetceaioctsttactcacncttarseacs cecan 3
Gazley, Henry L.:

Reporter «ouuainnniiiiiiiiiieriierectsnccossconscnnae csesscecas .. 40
Goode, George W.:

Memberof court coeeeeenananses etecrssatesncncsnsessanances cessnccce 3

1



11 INDEX

- Grier, H. 8.3 Page,
FOSHMINY . .. iveecneerasssscsscseccccsansssassencsccsasnsses 20-28, 05- 200
Hairston, Charles:
PeINUNY L v ieverecessersnscnscresearsnccsnccneassassscasanes 18 U1, 130143

Harley, Samuel W.:

BT T YT T B
Hateh, Evenad 1
MemBer of Cotrl Lt iieieiieetteectcassceccssonncsracnccnennnes 3

Hay, Donald D.:

B A LT
Houle, George 1.

Memberof eonrt ... i i iier it iicea e, 3
Howard, Joxeph Henry:

Testimony cooviiiiiiieienienan.
Hoyt, Ralph W.:

PN IONY ¢ iitiiinaeeeessesssesesonsocsnancccusesassosacsancnnns
Johnron, Wuit (.2

BT T T R 1) B LI Ha B K (E 0

Judge-ndvocate:

2002

-6

230- 240

[ LT TR T 3
Kilbomne, Lineoln 1.
Member of CONIL Lot i it iiiieiecreecareoron soonnnconannnne 3

Lawrason, Georpre ('
Testinony c oo ircriiriciene e IRBENTE TS, 197-200
Leckie, Harry G.:

Testimony....... Ceeeseenianaaes A PP | I B [
Lyon, Sl Pu: '

Commel. e e Ceecccecssennaicnans 4

Testimony oo niieenneiniannnnnn Ceeeeeaanaan veeeen wo SI-B40070 170, 220228

Macklin, Edgar AL
Chiarge and specifieation against. oo i ieiiennerenneana 45,240, 247
Findingeofcourt. oo iiiaiiies ciieenunnn eeeeeaes Cereccaeeeeas 247,048
TOSINY o et iiiiiieeseeronnnntnenncsoneonasarsnsossnnsconenanas b 1OT
Madixon, Charles 11,
TesliMONY « oot iiiiiiiiies tetssnenacencnennecanencannas 4 B 110-120
Matloek, Osear J.:
BRI ittt tiiitiieeeeitanneacnassosacennncenenannnnens. 223 224
Membhen: of vourt:
Amold, Samuel BBl tereeaesaenens ceeiae 3
Baker, David J., jr..... Cereenann ereeeeeaan e 3
Baldwin, Murray. ... e, :
Cabell, De Roxey Co oo i i i :
Ely, Hanson Voo ittterceeieii e iceieaes B, 152
Fleming, Addeian & ... L. Ceeethieeteianetaeaan, :
Gatehell, George W e ettt .. 3
Goode, George W oL oLl e ceeeerns e ceee :
Hateh, Fverard VKoo oot :
Houle, George Koo ..., eetereeracaeaaan e ireanaae . :
Kilhourne, Lincoln Voo o i it :
Preston, John Fo oo, e beesenaresaennaeae s veee .
Robrerte, TInrris Lo oee ittt e ieciecaacnnnnaanas :
Murphy, Pierce A.:
AMOUTRIC COUNBE L enineeieaeniacciionecaneeaneronecaseeseensneannes 4




INDEX, 111

Penrose, Charles W.2 Page.

TONE Y o ot eeeenpecsssercrassssssancsscasascasansassassoses D=1, 220280

Specitivation 11, against............ Ceteesetatiesecatnaeaaeeraan . 238

Findings of conrt incase ol ..o iiireiiieeciaeeeeiccsnncaaaneeans eee 238-234
Preston, John F.:

Memher of COLMY eennerreereneeececreecccscsoracasanssnsnnacses ceenon 3

Reporters:
Burbank, dith....... tetececareaaas eteetecneceancecsctonnsaoannns . 4

Gazley, Henrey L. ... Ceeseeaccesassaacnssatsacnastetiatoonns Ceeeees 4
Rokerts, Harrix L.:
Memberof eonrt coeeeieiaaniiiiianans teiecssccstsananes ceetiseee 3
togers, Joreph:
Aflidavit..... et heesanacsencactantsesseieseataattsstotancatnnsiannn . 248
Bevond jurisdiction of court ......... Cesecsesenseseatiaseannn cieaen 120-128
Postimony ... .. tecceenessasassanans treesssanseanes etseesenanee aen 152150
Tulinfervo, Spottswond W.:
Testimony o ooenieieennieeianienennan 1 SR S NIRRT
Testimony:
Ash, Alesander.ooa.. ..., tetevtitesnea Ceesrecieann teereanescanane 6:3-60
Bailey, Wesloy o ooiiiiiiiieiieieann ceeeeaeaan ceeeeraeneneae. U252
Blocksom, A\, ool Cerestneeeana N | H3S B
Brown, Ira € e e icieccataisenennnns 212000, 221 225
Grier, H. N ... Cetreecieriienoana teceesenanes ceeniieaes oo 2028, 200 2
Hairston, Charles ... ....... feee teeeeaeee ceeesscaneane £ 3R1] 8 {1 M R X
Harley, Sumueb W oLl cesssaasana ceeesens ceeenassanes ceeee 078
thay, Domald > ....... eeeneeeeeeas eteerenreresatessarenanan eeea 2002212
Howard, Joseph Henryoooooiooiiiiiiiaa .. Ceeeieemataeearee e, M-63
Hovt, Ralph W ool tesssassnsnenses ceeenecaanenn ceens 280240
Johnson, Wait O, i i riiiirieiannns cerreecnnnana G1-05, 120-130, 171
Lawrason, George Coooioniiiiiiiiiinnans. ceceereeene 28-31, 173-17H, 197205
Lawkio, Harry GoooLaeoiee, Cereeeeeaa ceaersecanans cerreennssesssaes 93-110
Eyon, Samel Pooooioooiniat.. ceeenn Ceesecrecsacnan 31-34, 171-173, 220 223
Mucklin, Fdgar A ..., ceetensiessranan cetecctcaressessscanannnness DTUG-107

Maudizon, Charles I .......... teeeseecaenatenaaaaans e . 46-5%, 119-120
Matlock, Oseard .......... R 23224
Penrose, Charles W oot iiiiie i iiiccieaneacnnsncansns . 519, 226-239

Rogers, Joseph. caieaeiiooitn Ceeseatiieseriesetetnnasnrotannas ceees 162-170

Tulinferro, Spottawood W..oooaoaen..... ceesnnenncansannenss S-45, 111119

Wheelor, Samiuel. ee e eeieeeierececscnacccascenncacacacnsssscsssnne . BT
Wheeler, Samuel:

TeBUINMY ¢ cevrennececcerecsecassnsestecaccasccnsncsscncsasoscenaas UI=74






PROCEEDINGS OF A GENERAL COURT-MARTIAL WHICH CON-
VENED AT HEADQUARTERS DEPARTMENT OF TEXAS, SAN
ANTORIO, TEX., PURSUANT TO THE FOLLOWING ORDERS:

/H;;f.)mnﬁ:'aéil,)sp MENT OF TEXas,

‘. San Antoniv. Tex,. January 16, 1907.

artial i3 gpppintedl o meetat these headquarters
at 10 o'clock a. m.,\\Friday, February 8, 1907, of as soon thereafter as
geracticgble, for the gial of such persons ds méy properly be ordered

fore it. T
DETAI E COURT.

Maj. Everard E. Hatch, Twenty-sixth Infantry.
Maj. Harris L. Roberts. Twenty-sixth Infantry.
Capt. George W. Goode, First Cavalry.
Capt. David J. Baker. jr.. Twenty-sixth Infantry.
Capt. De Roseyv C. Cabell, First Cavalry.
Capt. George . Gatchell, Artillery Corps.
Capt. Hanson E. Ely. Twenty-sixth Infantry.
Capt. George E. Houle. Twenty-sixth Infantry.
9. Capt. Lincoln F. Kilbourne. Twenty-sixth Infanury.
10. Capt. John F. Preston. Twenty-sixth Infantry.
11, Capt. Murray Baldwin. Twenty-sixth Infantry,
12. Capt. Samuel B. Arnold, First Cavalry.
13. Capt. Adrian 8. Fleming. Artillery Corps.
First Lieut. Roger S. Fitch. First Cavalry. judge-advocate,
Upon final adjournment of the court, Lieutenant Fitch will return
to his station at Fort Clark. Tex.
The travel directed is necessary in the military service.
By command of Brigadier-General M«('askey.
C. J. CraxNE,

Lieutenant-Colonel, Military Secretary.

SeeciaL OrbErs, }
No. 13.

PIS O IO

Heanquarters DEPARTMENT oF TEXAS,
MiLiTARY SECRETARY’S OFFICE,
. San Antonio. Tex., February 6, 1907.
PresipexT GENERAL CoURT-MARTIAL,
Fort Sam Houston, Te.e.

Sir: The department commander directs the date of assembly of
the court convened per Special Orders. No. 13. current series. these
headquarters. be postponed until after the trial now in progress be-
fore the general court-martial convened per paragraph 2. Special
Orders. No. 26G4. ~eries 1906, these headquarters. is completed.

Very respectfully.
Doveras McCaskey,
Fivst Licut.. Fourth Cavalry, did-de-Camp,
Assistant to the Military Secretary.
3



4 AFPFRAY AT BROWNSVILLE, TEXAS,

HeanQuarters DepaRTMENT 0F TEXAS,
. San Antonio, Tex., A pre 10, 1907,
Maj. Eversro E. Haren,

Trwenty-<ieth Lidant ey, President Gencval Conrt-Martial,

Fort Sum Houston, Tex,
Sir: The departinent comrnander direets that yomr court-martial,
for the trial of Capt. E. A, Macklin, Twenty-fifth Infantry, meet
and begin the trial pext Maonday, the 15th instant, at 10 o'clock a, m,

Very re-pectf:lly,
C. L. Cuane,
Livutenant - olonely Adjutant -Gieneral,

Hevguanrers DerarerMENT OF ‘T'EXAS,
: San Antonio, Tex., April 16, 1907,

‘The conrt met, pur<uant to the foregoing orders, at 10 o'clock a. m.

Present: Maj. Everard E. Hatch, Twenty-sixth Inf:mtry; Muj.
Harris L. Roberts, Twenty-sixth Infantry : Maj. Gieorge W, Gatchell,
Artillery Corps; Capt. George W, Goode, IFirst Cavalry; Capt.
David J. Baker. jr., Twentv-sixth Infantry; Capt. De Rosev (.
Calell, First Cavalry ; Capt. George 1. 1oule, Twenty-sixth Infan-
try: Capt. Lincoln F. Kilbourne, Twenty-sixth Infantry: (apt. solin
F. Pre<ton. Twenty-sixth Infantry: Capt. Murray Balkdwin, Twenty-
sixth Infantry : Capt. Samuel B, Arnold, First Cavalry: Capt. Advian
S. Fleming. Artillery Corps; First Lient, Roger S, Witeh, Ifirst Cav-
alry, judge-advoeate.

Ab=ent: Capt. Hans<on E, Ely, Twenty-sixth Infantry.  Per par. i,
S. O. &2, headquarters department of Texax, April 8, 1907,

The court then procecded to the trinl of Capt, Edgar A, Macklin,
Twenty-fifth Infautry. who, lnving been brought hefore the conrt,
inteadnced Capt. Samuel P Lyon, Twenty-fifth Infantry, as counsel
and Capt. Pierce A, Murphy, First Cavalvy, as associate’ connsel,

Mis~ Edith Barbank was duly sworn as reporter,

The order convening the court and the subsequent orders pertaining
to same were read to the acensed. ‘The acensed was then informed
that since the isswance of the order Capt. George W, Gatehell, Artil-
lery Corps. had yeceived his promotion to the grade of njor, making
him the third ranking mewber of the court instead of the sixth.

The acensed was then asked if he objected to being (ried by any
member present named in the order, to which he veplied in the nega-
tive,

The members of the court and the judge-advocate were then duly
swaort.

The accused was~ then arraigmed upon the following charge and
specification : _

“ CuarGE- -Negleet of duty. to the prejudice of good order and
militazy discipline, in violation of the sixty-second article of war.

“Specification.- -In that Capt. . .\, Macklin, Twenty-fifth Infantry,
having been regularly detailed ax officer of the day and having duly
entered ulmn that duty, on August 13, 1906, did negleet and fail to
perform the dadies enjoined upon an officer of the day in ease of alarm,
retiring to hix quarters, from which it was found impossible to arouse
hini or bring him forth during the continnance of o considerable
amount of small-arns tive at or in the vicinity of Fort Brown, Tex,,
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and the alarms sonmded in consequence thereof. ‘This at Fort Brown,
Tex., August 13-14, 1906,

To which the aceused pleaded as follows:

To the specitication, Not guilty.

To the charge, Not. guilty.

Maj. Cuarres W, Pexnose, Twenty-fifth Infantry, witness for the
prosecution, was duly sworn and testified as follows:

Direct examination by the Jupce- Aovocare:

Q. Please state your name, rank, and ~tation.—\. Charles W,
Penrose, nmajor, Twenty-fifth Tnfantey, Fort Reno, Okla.

Q. Do you know the accused? If so, state who he is.—N\. T do.
Capt. Edgar A, Macklin, Twenty-fifth Tnfantry.

Q. Where were you and on what duty on August 13, 19052\, 1
was at Fort Brown, Tex., in command of that pos<t,

Q. Tow large was the garvison and how long had it been there?- -
A. 'The garrizon consisted of three companies. B, C, and D, of the
Twenty-fifth Infantey.  We arvived on the 28th day of July, about
3 o'clock in the afterncon,

Q. What oflicers were on duty at Fort Brown on the 13th of
August, 1906, and what were the duties of each - -\, Captain Lyon
wits in command of his company, D, T'wenty-fifth Infantey ;s Captain
Maeklin, in commmnd of his company, C. Twenty-fifth Infantey:
Lientennnt Lawrason in command of B Company, Twenty-fifth In-
fantry, and Licutenant Grier, battalion quartermaster and commis-
sary, First Battalion, T'wenty-tifth Infantey, and my-elf.

Q. Lientenant Grier was also acting adjutant. wa~ he not?—
A, Licutenant Grier was acting adjutant.

Q. Will you kindly point out on the map. Major. the house oe-
cupied by each of the ditferent ofticors in the post. -\, Building
nearked N T oceupied: 3, Captain Lyon: 5. Lieutenant Grier: @ -1
believes T am not sure whether Licatenant LBawrason or Lientenasnt
tHay, ov they both Tived in the same honse -1 think he was in 9 and
Hay in 10.  Captain Macklin lived in No. 11,

Q. And the companies oveupied the baveacks as shown there2—
A, As shown there, B Cooand D¢ this bareacks was vaeant. | Wit-
ness indieated on wap. |

Q. Yen are familiar, of vonrse. with the quarters and barracks
there, Major, and i ask you if yon will identify, by means of thew
phatogeaphs, the quarters aceupivd by ('il(l:lill Macklin on Nugu-t
13 LE te0s [ handing witness photogeaph No, 1—\. This was the
set of quarters m-vuriwl by Captain Macklin, the east side jindi-
cating the vight-hand one of the three larger buildings shown in the
pictare -that is, the vight-hand one as one faces the pictures].  The
right*hand of the picture, but he lived on the left siJe of the house.

(. T will similarly ask you with respect to photograph No. 2—
A, Yesosiv: the house in the middle of the photograph., on the east
side, or the left side as T look at it

Q. Similarly with picture No. 38—\, Tt is this house, the second
one from the right of the picture, and on the farther side of it.

(‘These three pictures were submitted in evidence, and are hervto
appended and marked, respectively, 1, 2, and 3.)

Q. And do you recognize that photograph [handing witness pho-
tograph}? -\, 1 could not recognize that,
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Q. You could not state what particular sidle——A. No. sir; those
houses are all the same.

Q. What officer reported to you after guard mount on August 13,
. as new officer of the day ?—A. Captain Macklin.

Q. Did you give him any special orders at that time? If so.
. what?—A. No.sir: no special orders at that time.

Q. When did you next se2 him during the day? Do you recall?—
A. Well. T don’t recall seeing him that day until about half past 5
in the afternoon. I might have seen him. however, several times.
d'(?. Did you at that time give him any special instructions?—A. I

id.

Q. If so. please state what and why.—A. It would probably be
best for me to put the “ why ™ first. There was Mayor Combe and a
Mr. Evans——

By Associate Covxskn. May it pleaze the court. T wonld like to
ask the judge-advocate what is the purpose of this question. Unless
he can explain that it is relevant to this particular charge and speci-
fication. T will have to object. on the ground that it is immaterial.
If he desires to usk witness whether he received any =pecial instrue-
tions de:ling with an alarm sounded at the post of Fort Brown and
covered by this specification. the question would e relevant. but if
it bring= in any other matters it is not relevant.

The Jupce-Apvocate, May it please the court. The object of
this question is merely to connect in a logical manner the events of
that day. Tt is stated in the specification that Captain Macklin was
duly Jdetailed as officer of the day. and mounted guard as such on
August 13, and it seems to me that it is relevant to inquire as to any
special instructions he got during that tour of duty. not with the
idea of trving to show any fecling between the towns=people and the
soldiers or anything of that kind—that has been cut out of the
charges—but merely to show what the circumstances were that night
and what orders he received as ofticer of the day. If the accused
later on takes the staud in hisz own behalf. his movements on that night
will doubtless be frecly touched upon by him. and in order that the
court may understand the sequence of events there it ~eems to me that
this question is proper. It rests with the court. however. to determine
its relevancy or materiality.

By Associate Covxsen. May it please the conrt. T must object to
that question. as T am not satisfied with the explanation made by the
judge-advocate to <how it materiality. I don’t think_the question
1s a specific one and T objcet largely on that ground. Tf the judge-
advocate will ask the witness whether or not he iscued any instrue-
tions to him which required any ~pecial vigilance on his part in con-
nection with an alarm which was to be sounded at the post that
night. we have no objection. If the judge-advocate is going to intro-
duce a line of questions to bring out facts which would necessitate
a special vigilance on the part of Captain Macklin. I think it would
be necessary for the defense to bring in a lot of testimony to show
that this vigilance was not incumbent on the accused here on trial.
And in that way the case is going to be prolonged by bringing in
matter not relevant to the charges. and this matter has been cut ont
of these charges for thai purpose and that purpose alone. simply to
make this trial one of military neglect following upon an alarm
sounded at the post of Fort Brown. If any other matters are
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Lrouglit in by the prosecution, as I say, the defense will find it neces-
sary to bring in evidence to rebut that. The question is not a specific
one, and I object to it on that ground.

Bi,; the Jupce-ApvocaTe. I have no objection to changing the form
of the question. I still maintain, in my opinion, in order that the
court may get a proper idea of the sequence of events and that the
evidence be presented in a logical form, that the first witness upon
the stand, Major Penrose, was in command at the time and is better
fitted than anyone else to give the outline of what he knew at the
time and what he saw and heard at the time. I will change that ques-
tion to the following form:

Q. Major Penrose, did you, at or about half past 5 on the after-
noon of August 13, give any special instructions to the officer of the
day?—A. 1 did.

Q. Will 'vou please state what they were?—A. I told Captain
Mucklin. officer of the day, to send not less than three patrols into
town to inform all men, ull enlisted men in town, that they must
return to the post by 8 o'clock that night; that all passes would be
suspended at 8 o'clock. and that if these patrols found any men who
declined to come into the post to arrest themn and bring them in. I
think T stated there, didn’t I, that all pusses were canceled at 8
o'clock? ,

Q. Yes sir. What was the cause of your issuing this order?

By Assocrare Counser. T object to that question.

Upon motion of & member of the court. the accused. his conunsels,
the witness, the reporter, and judge-advocate then withdrew and the
court was cloxed: and. on being opened, the president announced, in
their presence, as follows:

Proceed with the trinl,  Counsel will please state his abjection,

By. Associate Couxser, May it please the court. My objection
is substantially this: T desire the questions of the judge-ndvocate be
limited to those allegations that are contained in this specification
upon which Captain Macklin has been arraigned. If there are any
other matters which bear either directly upon it or follow hy analogy
from the wording of this specifieation that could be properly broug%‘
before this court. we have no objection. but we do object to any line
of questions which will attempt to establish the condition of affairs
at Fort Brown which required or necessitated on the part of Captain
Macklin any special vigilunce as officer of the day. That charge was
contained in the original charges, and was withdrawn for the reason
that it was not found proper to enter into that matter again before
a court-martial. and we believe this question that has just been asked
by the judge-advocate is going to open up a line of investigation
which will be very extended. We do not feel it is proper for us to
allow that evidence to be introduced by the prosecution, and certainly
if any evidence is introduced by the prosecution that tends to show
conditions on the night of the 13th of August. further than contained
in the specification, the defense will feel it necessary to introduce a
lirge number of witnesses in rebattal.  We do not believe it relates
to any allegation contained in this specification, and unless the
judge-advocate can show it does T object to it on the ground that it is
immaterial.

By the Junce-Apvocare, May it please the conurt. The prosecu-
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tion has no intention of introducing evidence or attempling 1o bring
ont_testimony that will of necessity lead to any prolonged disenssion
or introduetion of other witnesses. 1 do not intend to ask any wit-
ness anything about conditions down there existing at that time, or
prior to that time: but innstiueh as the oflicer of thie day was given
certnin specifie orders on the evening of Augost 13 by his com-
manding oflicer, ns lns alveady been testified to, 1 think it is entively
relevant fur this commanding oflicer (o stute the enuses that impelled
him to issue specinl orders at that time, ‘There was only one eanse;
there is no necessity for going into conditions at- all,  ‘Fhere is merely
one incident, and no witnesses are going to be inteadueed to show the
teuth of the veport upon which the comnrtnding oflicer’s action was
taken, It is absolutely immaterial, and no attempt is going to b
mude (o show that conditions were other than usual, except for the
one instunee relited, upon which the commanding oflicer based  his
action, and it will not necessitate, | am certain, the going into this
nntter ot all by other witnesses. 1t is, in my opinion. relevant as
showing the basis of the communding officer’s action at that time, and
1 leave it to the court as to whether it is proper or not,

The acensed, his connsels, the witness, the reporter, and the judge-
ndvocate then withdeew and the comrt was elosad s and, on being
opened, the president annonnecd, in theiv presence, as follows:

Pl objection of s connsel for the aecensed 1S nog sustivined sl the witness
will nuxwer the questlon,

Tho question was repeated (o the witiess,

Ao bl been veported to me by M, Evans that the night before,
whout & o’eloek, his wife had been asanlted by what she was <ure was
A negro soldierand fearing that hari wonld come to the men if they
were found in town, either singly or in <cudl groups, issned this
ovder to prevent them from having any trouble,

Q. l)itI you see Captain Macklin again on the 13t of Angast? -
A Yososies Taaw him abint 9 or 930 in the ovening, T think it wa-,

Q. Did anything nnusanl happen at that time? N, No, siee e
mnde w report Lo nwe, was all,

Q. Stute what, if anvthing, unusand happened at or nens midnight
on Nugust 13, Where were you at the time and what did you
do? A\, There was something unusual happened shortly after mid-
night on the night of the 13th and 1ith. wis wakened by fiving,
I immedintely went over to the barvacks and eansed the companies
to he formed.  On the way over T ordered * eall (o arms ™ sounded.
Do you want. me to go into all details?

Q. No, siv: T will ask morve specifie questions, Yo ~tate yon
orderad “enll to aems™ sounded: was that sounded at onee by the
musician of the ged? N0 Nmost at onee, T orepeated the order
two or threee tines in running across the paade gronnd,

Q. Did he sound *enll (o arns™ only oneey or did he sonnd it
severnl times? N, Te must have sounded it several times, bt it was
fnken up almost immedintely by all the trnmpeters of the three
compinies, .

Q. They were apparently all on the parade ground or in front of
their bareacks at the time they sonnded the eall, or were they in
rear? -\, No, siv well, T eonfd not el whether they were on the

wrehes or in front of the barracks on the purade gronnd,  Somnded
rom the divection of the barracks,
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Q. What was the nature of this firing you heard? Wt it cmall.
arms fire, or what kil of fire was it?  A. [ fir<t heand tvo pistol
shots. 1 am =ati-tied they wepe pistol shat<. After that there were
SiX or seven. maybe seven or cight. <hots that were tired very rapidly.

Q. Thoe were of what natune? -\, T think they were from high-
power guns, high-power ritles. Then there was a gond deal of <hoot-
ing after that, I woibl uot prdend o <ay how many shots o be
positive abont it bnt probably betvern 10 and 1500 Thee shots
were, iy opinton. from high power rith~, intermingled with
pi-tol shot-.

Q. And where was this shesting with nation te the barracks of
B Company. ot the time the <hootine legnan ¢ - AL The tira two that
I heard | took to be comenw hen- betaeen the vacant «t of barracks
theve amd the guardhonse, which is marked =A7 on that map. or
fasther over.  fimbiating on wap northerly dinstion from the
northeast corner of the parad- gronnd. ! The other <hots <l 1o
be there, 1 eoubl not telb whether nearer C Coangany larracks or B
Company barracks, bnt it sonsibal to me nwore in nar of B Company
Jindieating garvison roml in rear of B and C Companies |,

Q. When yon reached the vicanity of the barracks disd you <o the
acting tirst ~ergeant of C Company. nanely, Sergt. Samnel W, Har-
ley 2.\ oot <ee himn when 1 lirst neachiad the larracks. T irs
went to C Company, then went over to B Canpany: 1 namned 2gwin
to C Company sl Sergeant Harley was then in front of the company.

Q. Didl Nou about thi- time '_'i\-- any oreders to atdone to <l a
messenger for Captatn Macklin? AL T,

Q. To whom, plesse? A 1 told Serseant Harley to <ol 3 man
over to Captain Mackhin®s anarters ared tell im to report e me at
GHee,

Q. This was while the <hoorving was <0 going on? - AL Yoo, €in

Q. Did your Tater on beave the vicinity of B and ¢ Company bar-
racks aml go over tonard the garricon sate. the main gate of the
garrison? AL Lol

Q. When yon were tanding rear the gate did any noncommi--
ctoned <tall oftiver of the battabios nepart to yoi? - AL Yes, <ir:
Sergeant-Major Tabaferso reported to me. He had reportal. how.
ever, before and statesl he was not aried and a<kad prmision to go
amd arm himself. 1 told him to do <and be reportest to me while 1
was in front of the sate,

Q. Disd you abant that time give any erders to any one to go and
find Captoin Mackhin? -\ @ dil, 1 gave onlers to Sergeant-Major
Taliaferro,

Q. Did be <zt anay in obweddicnes to your onder at that time? -
A. T think that he did: 1 dont neall of wsing him go, thongh,

Q. Was the firing <0l going on at this tine or had it ovased?—
A. No: the diring bl evaced at that time, exoqpaing a few <ty
shots that appavently were way up s the tonn: 1 think 1 heand <ome
aftee the companv~ were along the fouoe, and that was alaut the
time the sergeant reported to me.

Q. When dul the sergp-ant-major neport back again to vou, after yon
had given him this order to go and find Captain Macklin? A, Well,
I suppose it was five or ~ix minutes after, mayine. I dont know the
exact time it was,
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Q. What did he report to you with reference to——A. He reported
. to me that he could not find Captain Macklin in his quarters.

Q. Did he go into details at all#—A. No, sir.

Q. State anything furtheri—A. No, sir. .

Q. Did the “call to arms” and the firing arouse the occupants of
the barracks and bring the officers over to their companies?—A. I
suppose that it did.

5. What were your orders to the company commanders after the
reached their barracksi—A. After the companies were fairly we
formed I called to Captain Lyon and asked him if his company was
formed, and he replied to me that it was; I told him to take position
along the brick wall with his right resting on the garrison gate and
extending to the left in line of skirmishers. I gave instructions to
Lieutenant Lawrason, commanding B Company, to. post his company
in line of skirmishers along the brick wall, his left resting on the gate,
and told him to take more than the ordinary interval. I directed
Lieutenant Grier to take C Company and post it similarly along the
wall with his left resting on B Company’s right and throw back the
right of his line a little toward the guardhouse.

Q. Will you kindly indicate on the map, Major, the positions oc-
cupied by those three companies?—A. This is the gate that enters
into the garrison from Elizabeth street. Captain Lyon’s company
extended along the brick wall to the river. [Indicating point op-
posita garrison gate and running toward the river.] His company
was extended along this portion of the wall, left resting on the river.
B Company was posted from this side of the gate, I think his right
must huve been about in middle of the rear of C Company barracks.
C Company’s left rested on D Company’s right and extended from
here along this wall and was refused a [ittle toward the guardhouse.

Q. How did Lieutenant Grier happen to be in command of C Com-
pany?—A. I placed him in command of C Company in the absence
of a%tain Macklin, ) .

Q. By the way, Major, how long did this firing of high-power rifles
continue, tc the best of your judgment—A. Well, I should say from
five tges seven minutes, it was pretty hard to tell, possibly it was eight
minutes. )

Q. Did any of the officers along the wall, Captain Lyon, Lieu-
tenant Lawrason, or Lieutenant Grier, state to you that night that
he had sent any one to find Captain Macklin? "~ If so, what officer
said so and what was his report to you?-—A. Yes. Lieutenant Grier
told me he had sent—in fact, I ordered Lieutenant Grier to send a
man for Captain Macklin, and he told me the man had returned and
was unable to find him.

Q. Do you know who this man was, who *was sent by Lieutenant
Grieri—A. Yes; I think he told me he had sent Corporal Madison.

Q. Did any noncommissioned officer of the guard report to you or
did_you see any noncommissioned officer of the guard during or im-
mediately after the firing?—A. Yes; I saw Corpl. Ray Burdett, who
was c(ixiporal of the guard, while the firing was going on.

Q. He reported to you where, Major?—A. It was between B and C
Company barracks, on that brick walk that was indicated. I think
it was about midway between those two barracks. -

Q. Did he state why he had come over there?—A. Yes; he told me
he had come over there in answer to the call of No. 2.
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Q. Do you remember the name of the man on the No. 2 post?—
A. Yes, sir; it was Private Howard. of D Company.

Q. Did you give Corporal Burdett any special orders at that
time?—A. Not when I first met him, excepting to stand where he was.

Q. Did you later? If so, what?—A. 1 did later. I sent him over
to Caglain Lyon’s quarters to look after the safety of the ladies.

Q. Did he have any members of the guard with him?—A. He had
two members of the guard, as I recall.

Q. Did he report to you at any time prior to your sending him to
Captain Lyon's quarters that the sergeant of the guard had sent any
member of the guard to find Captain Macklin?¥—A. He did not.

Q. When did you first see Captain Macklin after you and he had
parted company about 9 o’clock—I think you said on the evening of
August 137—A. I think it was about 1 o'clock, or a little later, on the
morning of the 1ith. Possibly twenty minutes after 1—fifteen or
twenty minutes after.

Q. )I;Iease state the circumstances of your meeting at this time, and
what remarks were made by you both.—A. Captain Macklin came n
to me and reported and he said: = Major, I have been asleep, and
haven't heard anything of what has been going on.” I was very glad
to see him and I told him to take command of his company at once.

Q. Had you made any other efforts to find Captain Macklin other .
than ordering Sergeant Harlev to send a messenger and sending Ser-
geant Taliaferro yourself and directing Lieutenant Grier to send a
manf—A. I had not.

Q. Had any patrols gone out into town with any orders to see if
they could ascertain the whereabouts of Captain Macklin?—A. I
directed D Company to go through that portion of the town that
would be most fguom by the men to see if they could find any
trace of Captain Macklin. or two men who were reported out on pass.
I felt very much alarmed about Captain Macklin; I thought he might
have jumped over the fence at the firing and harm had come to him,

Q. Captain Lyon was in command of this patrol?—A. Captain
Lyon was in command of his own company—D Company—which was
sent out.

Q. About how long after the firing was it sent out —A. I think it
was maybe twenty minutes or half an hour after the firing commenced
that I sent Captain Lyon out.

Q. About what time did he retnrn, with reference to Captain Mack-
lin’s report to you?—A. He returned soon after 1 o’clock; I judge it
near 1 o'clock. I am not at all certain about the time, an& I had
been talking with Cagtain Lyon and Mayor Combe for a few mo-
ments when Captain Macklin reported to me.

Q. Has Captain Macklin at any time since he reported to you
about or soon after 1 o'clock on the morning of August 14 made any
other statements with reference to his whereabouts on that nightt—
A. You mean since August 13¢

Q. Since August 14.—A. Up to this period of time.

Q. Up to the present time.—\. Yes, sir; has spoken to me several
times about it. .

Q. What has he said in that connection?—A. He told me he had
taken check roll call at 11 o'clock. He went then and inspected the
guard. In returning he went down in rear of the company quarters
to see if some orders that he had given relative to his company were
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being carried out, and while he was there or in that vicinity he heard
some screams down toward the gute. He immediately went over
to the gate and found a party of children coming into the post and
a large dog was barking at them. He drove the dog off and took the
children halfway across the parade ground. He told me that must
have been from half past 11 to twenty minutes of 12, He returned
then to his quarters and threw himself down on the bed.

Q. Did he ever state anything further to you in regard to his ac-
tions after he returned to his house and before he went to bed?—A. I
don’t recall that he did.

Q. To your knowledge, was there anybody in the garrison who was
asleep at the time the firing was going on and the bugles were ound-
ing the “ call to arms.” who was not awakened by ecither the firing or
the alarms, other than the officer of the day?—.\. I don’t know.

Q. Do you know, however. of anyvone who did not waken during
that time, other than the officer of the day 2—A. I don’t know whether
they were all wakened at that time or not.

. You do not. however. know of anyone who slept through it all.
other than the officer of the day?—A. No; I do not. I recall that
Sergeant Osborn, the post quartermaster-sergeant. told me that he
thought it might be a drill of some kind: was awakened, simply
went to his window and then went back to bed again.

Q. How far were Sergeant (J:horn’s quarters fron: B Company
barracks, however?—A. % suppose they must have been six or seven
hundred yards.

Q. With reference to the guard, Major Penrose. how many posts
were there kept up at Fort Brown at this time, and where was each
located —A. There were four posts.

Q. Would you kindly show on the map the positions of No. 1, No. 2,
and 87—A. No. 1, in front of the guardhouse: No. 2 extended at
night around the barracks. keeping thoem on his left: No. 3 around the
officers’ quarters, marching completely around. keeping them on his
left; No. 4 in a position off in here around the warchouses and the
corral [indicating point some distance off the map above the upper
right-hand corner].

6. About how far was this No. 4 post from B Company barracks?—
A. Well, that must have been—No. 4 was quite a long post—I expect
that from the commissary to the quartermaster warehouse must have
been all of 300 yvards. and the warchouse—well, that must have heen
three or four hundred yards from B Company barracks. possibly
longer. I don’t know the distances, have never nieasured them, I
am simply guessing.

('The court their took a recess until 11.35 o'clock a. m.. at which
hour the members of the court, the aceused. his counsel. the reporter,
the witness, and the judge-advocate resumed their seats.)

. Q. Major Penrose, I have here a blueprint map of the military
reservation of Fort Brown, and I will ask you if you will kindly
scale off, in a direct line, the distance from the garrison road in rear
of B Company barracks to the nearest point of No. 4's beat. and also
to the farthest point of his beat?—\. (After measuring on the
map.) About 1,500 feet. ‘

(g. And how far is it to the farthest point. similarly of No. 4's
beat, from the roud?—A. (After measuring on the map.) About
2,575 feet. )
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Q. Major Penrose, which of these posts were kept up both day and
pnight{—A. No. 1, No. 2, and No. 3.

No. 4 was kept on, however, only from——A. From retreat
to reveille.

Q. Were there any chinges in the beats of the sentries on Nos. 2
and 3 during the night{—A. Yes; on No. 2, his beat extended in
rear of the barracks during the daytime; on No. 3, it extended in
rear of the officers’ quarters during the daytime.

Q. But at night?—A. They were changed at retreat to march en-
tirely around the barracks and the officers’ quarters,

Cross-examination by the Accusen:

Q. Major, what time did Captain Macklin NY‘ rt to you as officer
of the day?—A. I think it was about 11 o’clock. The reason I fix
it at. that time, Companies B and D had a practice march that mora-
ing, and it was not customary to have guard mounting until twenty
minutes after tho companies returned from the practice marches,

Q. It was later than the usual time?--A. Yes, sir.

Q. I understood you to say that you gave to Captain Macklin, as
officer of the day, no special orders at that time?—A. T did not, sir.

Q. And the next time he visited you ofticially, as ofticer of the day
was about 530 p. m. that evening?—A\. I saw him; I went to finc
him myself about that hour.

Q. And your specinl orders that yon gave him at that time were
limited to patrols that were to be sent cut that night into the town of
Brownsville -\, That, and T told him the passes were limited to
& o'clock: all men were to be in by 8 o'clock, and none allowed out of
the post after 8 o'elock that night.

Q. And from 530 that evening until 1 a, m. the next morning you
did not see Captain Macklin?—A. Yes; I saw him. Well, from 9 to
half past—I don’t know exactly what time it was—he came to my
quarters.

Q. At that time, at 9 o’clock, did you give Captain Macklin any
special orders governing his performance of officer of the day
duties?—A, T did not. He reported the result of patrol duty in
town, told me all the men were in—he did not find any at all—
aud that he himself had been through the lower portion of the town,
I did not give any additional instructions whatever.

Q. Did vou again see him, until 1 o'clock next morning?—A. I
don’t recall seeing him again—TI might have,

Q. So to summmrize that, what orders, governing the performance
of ofticer of the day duty by Captain Macklin, on August 13 and 14,
1006 were given him?—A. They were the usunl ovders prescribed for
the officer of the day in the guavd manual, and the specinl orders given
to each one of the four posts, which are about the snme as maintained
in any garrison.

_Q. You were commanding officer, were you not. Major?—A., Yes,
sir.

Q. These special orders that you gave te Captain Macklin, about
5.30 o’clock on August 13, were those orders you thonght necessary to
give, in consequence of a certain report made to you a little while
earlier?—A. T did.

Q. You took all the precautions you thought were necessary—
A. Yes, sir; I did.

8. Do, 402, 60-1, pt 3—2




14 AFFRAY AT BROWNSVILLE, TEXAS,

Q. Did you give Captain Macklin to understand, in any way at all,
that anything further was required of him, as officer of the day, ex-
cept the carrying out of those special ordersi—A. No, sir.

Q. What is about the distance from the barracks of I'ort Brown to
the ofticers’ quarters?—A. Oh, I should say 150 yards,

Q. Where did you sleep in your r‘unrters, Majorf—A. I slept in
the back room on the eastern side of the house, second story.

Q. Why did you sleep in the back room; any special reason{—
A. Yes; a great reason there; the only brecze we had at Brownsville
at all came, generally spenkin;i; from the south. For that reason, I
think, everybody occupied tho back room, to get that breeze, and the
front rooms were almost uninhabitable, it was so warm.,

Q. About what distance was the ofticers’ quarters from the guard-
house at Fort Browni—A. My own was probably 150 yards, about.

Q. And Captain Macklin’s was farther or nearer?—A. Captain
Macklin’s was considerable farther., If I am ri;l.rht that my quarters
were about 150 yards, his must have been 350, T shonld think.

Q. You tostiﬁcd.as to the location of certain shooting that took
place that night; did you see any shooting?—A\. T did not.

. Q" That is mercely an opinion of yours as to its location?—A. That
isall.

Q. Did it appear to be ull outside of the post of Forl Brown?—A, I
thought it was. .

Q. You testified that a cerlain man was sent by Sergeant Iarley,
acting first sergeant of C Company, to waken Captain Macklin: did
that man return and make any reports to you as to the result of his
eflorts?—A. No, sir; not to me,

Q. You Inter sent Sergeant Taliaferro?—A. Yes, sir.

Q. And Sergeant Talinferro did report?--A. e did veport that
he conld not find Captain Macklin in his house, .

Q. Did Corporal Madizon make any report to yon?—A. Not that
I reenll. Lieutenant Grier told me—1I think he said it was Corporal
Muadison he had sent over to Captnin Mncklin®s quarters, and he
could not find him.

Q. You testified at some length as to what took place between you
and Corporal Burdett, Did eorpoml Burdett make any report to
you as to uny efforts he, s a member of the guard, had made to waken
Captain Macklin?—A. He did not.

. Did he make any statement to you of any efforts having been
made by the serieunt of the guard, or any members of the guard, to
:iv.t:lken Captain Maciklin that night?—A. No; I don’t recall that he

id, .
Q. Private Howard, you say, was sentinel on No, 29—A. Yes, sir.
Q. Did he make any such report to you?—A. Relative to Captain
Macklin$ . :

Q. Relative to Captain Macklin.—A. No, sir.

Q. Do you know who the first officer was Captain Macklin saw
after leaving his house on the morning of August 14, carly in the
morning?—A. I do not.

Q. Hnd he reported anywhere before reporting to you that
morning?

By the Jubak-Apvoeare. T don’t see that the witness can state that
of his ’{)orsonal knowledge; it must be henrsnfv.

By Associate CounseL. Pleaso strike out the question,
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Q. Did Captain Mucklin report to you of his own volition on the
morning of the 14th of Augustt—A. 1 suppose he dia,
Q. Had he reported to his company before that time?—A. I think

not.

Q. Had he reported to any officer before that time?—A. Not that
I know of.

By the Jupee-Apvocate. I don’t see how the witness can tell what
happened so far as Captain Macklin’s actions were concerned prior
to that time he saw him, except by hearsay evidence,

Q. What conversation did you have with Captain Macklin at the
time he reported to you at 1 o’clock?—A. Captain Macklin came up
and saluted and said, * Major, I report. I have been sound asleep
and haven't henrd anything of what was going on.”

Q. Did you believe that to be an honest statement?—A. I cer-
tainly did, sir.

Q. Was there anything in Captain Macklin’s manuner or condition
to warrant that not having been made in good faith?—A. Not the
slightest. T never questioned it for a moment.

6. What did you say to Captain Macklin, Major?—A. Well, I
think I said, “ My God, Ed, T am glad to see yon.” T think that was
my first expression, and I told him then to take command of his
company at once; that he would find it on the right of the line, and
to relieve Lieutenant Grier,

Q. Why were you so glad to see Captain Macklin?—A. Because
I was afraid that Captain Macklin, being oflicer of the day, having
heard the shooting—and knowing him as well as I do—that he might
have sealed the wall to see what was the matter, and he might have
come to harm.

Q. Iow long did Cn{)min Macklin remain on duty as officer of the
day?—A. I don't think that Captain Macklin was relieved before
11, or after, on the morning of the Lith. I don't recall the exact
time; I know that it was late, though.,

Q. What changes, if any, did you mnke in tho guard that night 1—
A. Av about 3, or a little after, in the morning I dismissed B and )
Companies and told them that they could go to their quarters, I
gave instructions to Captain Macklin to extend his entire company
from about midway, a little farther toward the Rio Grande River,
and the end of the brick wall and extending a little over toward the

runrdhouse. T established that company as a guard in addition to
the regular guard.

Q. Wus Cnf»tnin Mucklin present with his company all that later
period ?—A. 1 think that he was, T snw Captain Macklin possibly
at half past 3, and I saw him again beforoe it was really daylight,

Q. On your direct examination you were asked your opinion as to
whether or not any of the inhabitants of Fort Brown slept throngh
this firing of the 13th of August; do you remember any testimony
that was developed in the trinl of Major Penrose where a certain
witness testified—n resident of Fort Brown—that he was asleep
during this period?

By the Junae-Aovocatr. T think that form of question is inndmis-
sible, In the first ;lmlace, I did not ask the witness his opinion as to
whether anyone had slept; T asked him whether he knew of his own
knowledge of anyone who sloﬁ)t throngh this firing and the sounding
of the bugle other than thoe officer of the day. It was not a question
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of opinion, it was a question of what came within the witness'
knowledge.

By Associate Counser. May it please the court. I will modify
the question according to the objection of the judge-advocate.

By the Juboe-Apvocare. I wish to state, also, that the statements
of witnesses in the other trial, even though made under oath, are not
admissible. They are hearsay just as much as anything else.

" By Associate Counser. May it please the court, May I be in-
formed whether or not the objection is made to the form of this
{mrucl.llar. question or whether the objection is to the substance? If
he objection is to form, I will modify that question to accord to the
objection of the judge-andvocate, If it is an objection to substance, I
reserve the right—
y direction of the court the question was read as recorded.

. In your direct examination you were nsked if you had any
knowledgo as to whether or not any ‘of the inhabitants of Fort Brown
had slept through this firing. T ask you, do you remember, in the
testimony brought out in the trinl of Major Penrose, a certnin wit-
ness testified that he had slept through this firing? That witness
was a resident of Fort Brown.—A. I don't reeall anyone, excepting
the accused.

Q. Other than the accused 2—A. T don’t veeall it.

Q. Did you have oceasion, on the morning of the t4th of August,
to send out any patrol around the post?--A\, T did.

Q. Who was in charge of that patrol, Major?—\. Corporal
Mudison,

Q. What were his instractions?—A\, His instructions were to go
to the lower post, the old eavaley and artillery post, in which are
located the storehouse, and where the noncommissioned staff officers
had quarters, to see if any harm had come to any of them and (o seo
if any damage had been done down there at all.

Q. In tlic performance of this duty did Corporal Madison go to
any of the noncommissioned officers’ quarters?

ii the Jupae-Apvocare. As to what Corporal Madison rveported
to the witness, that is perfectly admissible, but to eall upon the wit-
ness who is now upon the stand for a statement as to whether Cor-.
Fuml Mudison actually did certuin things bevond his sight and

wearing is inndmissible,  Corporal Madison will be called as a wit-
ness later and will testify ns to what he actually did.

By Associvee Counsgn, Please maodify that question to vead: Did
Jorporal Madison make any veport to you that, in the performmnce
of (his duty, he had visited the quarters of the noncommissioned
staff at IFort Brown?

A, He did so veport, and T reeall now that he stated to me--—-not
at the time, but T think it was the next duy--that he found some of
the noncommissioned oflicers asleep. T do not reenll, thongh, who

they were.

(g. Major, did you ever, by word or action, give Captain Macklin
to understund that you were not thoronghly satistied with his per-
formance of officer of the day duty on August 13 and 14, 19067—
A. I never have, sir.

Q. Are yon thoroughly satisfied?—A. T am thoroughly satistied.

Q. Major Penrose, where were you when you heard these shots

Y4
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you have testified you have heard on the night of August 13 about
midnight?—A. The first shots?

Q. Yes,—A. I was on my bed, lying on my bed,

Q. Were you asleep?—A. I was not, sir.

Q. Then the shooting did not awaken you?—A. It did not.

Redirect examination by the Jupue-Apvocate:

Q. Could you hear those shots plainly or not from your bed{—
A. Very distinetly, _

Q. I omitted to ask you on the direct examination as to whether
ou met any member of the guard immediately after yon left your
1ouse.—A. Not immediately after 1 left, but as I was going out of

the front door—the sentinel on No, 3——

Q. Do you recall his namet—A. Yes; Hairston—Private Hair-
ston. As I was putting my hand on the knob of the door to open it,
he knocked, and as I opened the door I ran into him and he says,
“ Major, they are shooting us up.” I told him to go over and tell the
sergeant of the guard to sound call to arms.

Q. The first of the heavy rifle firing, as I understood you to say,
took pluce apraren(l_v in rear of B Company barracks, and you
indieated on the map the garrison rond in rear of those barracks;
was that about where it appeared to you to begini—A. Seemed to
be right in there,

Q. And thereafter did it remain in that same place, or did it go up
in town?—A. It seemed to go up in town.

Q. Up what street or alley?7—A. 1 could not tell. T thought it
might have been that alley.

Q. The alley that runs between Elizabeth and Washington
streets?—AL Yes,

Q. And could you form any estimate as to how far up it wenti—
A. No; I couldn’t.

Q. And what is the furthest point it reached—whether one, two, or
three squares?—A. No, sir; T couldn’t tell you.

Q. Major, T will ask you to again kindly seale off the distunce on
this map. merely to refresh your memory, and ask yvon the distance
from the garrison road in rear of B Company barracks to the non-
commissioned officers’ quarters, where, according to your recollection,
Corporal Madison stated that somo people——A. There are two sets
here. T don’t remember which one the quartermaster-sergeant lived
in either, but to the first one [measuring on map| about 2350 fee,

Q. 'T'o the nearest Z—A. To the nearvest set of noncommissioned offi-
cers’ quarters, yos,

Q. And to the farthest set, in a straight line?—A, (After meas-
ulring on map.)  Three thousand five hundred and fifty feet—just
about, :

Q. You do not. however, know in which of the noncommissioned
officers’ quarters these people lived whom Corporal Madison said were
not. awakened?—A. No: T do not.

Q. Whether in the near set of quarters or the farther one?—A. Noj
1 don't recolleet that—in foet, T don’t recolleet what quarters any o
the noncommissioned statf ocenpied.

Q. 'The distanee, however, from Captain Macklin’s quarters to I3
Compuny barrucks was about, I think you stated, 150 yards?—A. I
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think a little longer than that, possibly. Well, about 150 yards; I
think that's right.

Q. What is the distance from B Company barracks to the garvrison
road —A. About 60 feet, I think.

Q. Did the bugles that were sounding, after the “call to arms”
was first sounded by tho trumpoter at the guardhouse, make a good
deal of noise?—A. Yes, sir; they were all sounding. They wore all
sounding the call, and, of course, it made a good deal of noise.
AQi"l‘here were two buglers in each company, were there nott—

. Yos,

Q. So if all were sounding there would bo the bugler at the gnard-
house and the five other buglers at the companiesi—A. Five othors,

yes.
Recross-oxamination by the Accuskn:

Q. Major, Private Ilnirston, sentinel on No. 8, in his conversation
with you, did he mnke any statement relative to Captain Macklint—
A. No, sir; nono whatever.

Examination by the Courr:

Q. Did the old and new officer of the day report to you on August
14 as usunl after the guard was relioved —A. Yes, sir; it was Inter, I
say, that morning,

Q. Cnll)tnin Macklin was old ofticer of the day?—A. Yos, sir,

Q. Did he make any official report to you at that time?-—A,
Nothing but the usunl one,

Q. ]h\ made no report in regard to the occurrences of the night
before?—A. Noj I don't think ho said anything about it at that timo;
of course T had scen him on that morning and talked very freely with
him bofore his company was relioved,

Q. Prior to August 13 was it usual to hear firenvms discharged
in the city of Brownsvilla?—A. T don’t think T ever heard them-—
heard any. T remember hearing shots some night that T think wero
fired from Matamoros,

Q. T wonld like to ask the withess what the height of that brick
wall was—A. It varies necording (o the ground. At the gate, on
either side of the gate, and, I think, on all nlong down to the Rio
Grande, it was nbout, T think, 4 or 4} feet high |indicating the
section of (he wall between Elizabeth and Washington streots].  ‘The
upper end, heve, was considerably higher; T think the wall must have
been 6 feet or 53 feet high [indieating point near Adams streot |, the
castern end of the brick wall, and it grndually went down to about
opposite this vacant. burrack, and T think there it was nbout the same
height, 43 feet—abont that; 1 never measured it.

({)‘. Durving how muny minutes, Major, was the “call to arms?
sounded I—A, Well, that’s pretty hard to fell; T presume it was
sounded a conple of minutes, thongh.

Q. What was the interval from the fivst shot. you heard until Cap-
tuin Macklin veported to you?—A. Well, it must havo been a littlo
over an hour, 1 think.

Q. Wore the windows of your room open when you heard the first
shols?--—-A, Yes, sir: thay were nll opent the whelo house, siv.

Q. Tho ofticer of the day on that night, and under the circumstuncos
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that maintained at the time, had certain definite duties in connection
with his guard to perform, had he not?—A. Yes, sir.

Q. Do you constder, as his post commander, that he performed
thuse dutiest—A. e had performed his duties up to the time he
went to sleop to my entire satisfaction. T nover thought that I could
hold him for a moment for not waking up at that time. I know he
is a hard sleepor.

Q. T don’t think you got the meaning of my question exactly.
Under the civcumstances, which were unusunl of conrse, due to the
fuets that an alurm and * call to arms ™ had been sounded, the officer
of tho day, in connection with his guard, had certnin duties to per-
form which aro either preseriled by the manual or by speeial instruce-
tions from you. Did 'm on that night perform those duties—A, I
think that ho did.  [Te did not retire until after the preseribed period
for him to retire, and that he slept through I don't think we can
count against Captain Macklin,

Q. Captain Macklin veported to you. you say. nbout 1 o'clock or
shortly after; did ho ever state to you how he happened to awaken at
that time?—A. I think he did afterwards; not at that time he re-
ported to me,

Q. That time refers to the wakening about 1 o'clock.  What eaused
him to awaken about that time?—A. My impression is he told me he
heard some one knocking at the door,  Yes, that was it; I an sure he
told me he heard some one knock at the door—wait a minute, I
think I retnember that a little more clearly now. Ile told me he
heard some ono knock on the door and he got up and looked at his
clock and he found that it was about 1 o’clock, and he thought that
the man had made a mistake, intending to eall him at reveille,

Recross-examination by the Accusen:

Q. Major, you testified as to the number of musicians in the com-
panies of‘ your command: yon do not mean to say that all these
musicians were sounding the alarm that night, do yon?—-A. I don't
kuow it sounded to me as if all might. be sounding it.

Q. What’s the usunl way in which an alarm is sounded—A.
Sounded first from the guardhouse and then each of the company
musicinns tnke up the eall,

Q. Sounded at each company —A. At each company,

Rediveet examinntion by the Junur-Avvocars:

Q. 1t is ordinarily sounded by all of the trumpeters possessing
trumpets, is it not{—N. By all of them.

Recross-oxamination by the Accusen:

Q. But, Major, it is not ordinarily sounded together: there might
be ene trumpeter sounding it at one time.  You would not have a
volume of sonds from every trumpeter of the commandf—A, That
might have been. It sounded as if they were sounded all together,
They did not all commence at onee or keep in one key, or anything
of that kind, but T thought they all sounded the * eall to nyms.”

('The conrt: then, at 12.15 o'clock p. m., adjourned to meet at 9
o’clock n. m., April 16, 1007.)

Rocer S, Freen,
First Licutenant, First Cavalry, Judye-Adrocate,
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Heanquarters DerARTMENT oF TEXAS,
San Antonio, Tew., April 16, 1907,

The court met, pursuant to adjournment, at 9 o’clock a. m,

Present: All the members of the court and the judge-advocate.
The accused, his counsels, and the re})orter were also present.

The reading of the proceedings of April 15 was dispensed with.

Lieut. H.'S. Grier, Twenty-fifth Infantry, a witness for th~ pros-
ecution, was duly sworn, and testified as follows:

Direct examination by the Jupee-AbvocaTs:

Q. Dlease state your name, rank, and present station.—A., H. S.
Grier, second lieutenant, Twenty-fifth Infantry, Fort Reno, Okla.

Q. Do you know the accused? If so, state who he is.—A., I do;
Capt. E. A. Macklin, Twenty-fifth Infantry.

. Where were you on August 12, 13, and 14, 1906%--A. I was in
Fort Brown, Tex.

Q. Upon what duty were you during that time?—A. Post quar-
termaster and commissary, acting post adjutant.

Q. Was one of your regular daily duties to detail, by order of the
cAomInganding officer, the officer of the day for the succeeding day?—

. It was.

Q. Who, on August 12, 1906, was thus regularly detailed as the
officer to march on as new officer of the day on August 13?--A. Cap-
tain Macklin.

Q. Who mounted the guard on August 13?—A. I did.

Q. What time of day was guard mount held?—A. I would say
between half past 10 and 11 o’clock in the morning.

Q. And did Captain Macklin march on at that time as new officer
of the day1—A. He did.

Q. When did you next see Captain Macklin that day?—A. T don’t
remember sceing him until evening, about 9 o’clock that evening.

Q. Did anything unusual happen on the night of August 13, at or
near midnight? If so. please state briefly what it was and what you
did in consequence thereof.—A, There was.

Q. Where were you at the time?—A. There was a shooting which
. took place at or near Fort Brown, Tex., which alarmed the eutire

Earrison. In response to call to arms the entire garrison was assem-
led, on their proper company parade grounds.

Q. Where were you at the time you first heard this shooting?—
A. T was asleep in my quarters.

Q. In quarters No. A. Quarters No. 5.

Q. What did you do as soon as you heard the first shot?—A. T
got up and got dressed as quickly as I could and got on the outside;
later was assigned to command C Company by Major Penrose.

Q. When you left your house where did you go?—A. T went first
to Captain Lyon's quarters, right next to mine. .

Q. Y«‘or what purpose?—A. To take my wife and child there—and
from there I started across the parade ground towards G Company
barracks.

Q. Did you meet anyone on the way to C Company?—A., Yes; I
met Sergeant Harley, the acting first sergeant.

Q. Whereabouts did you meet him?—A. T met him about 10 or
15 yards from the southern end of the parade ground.

Ny
LAl &y
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Q. That is about 10 or 15 yards from the road that runs along in
front of the officers’ quarters?—A. Yes. )

Q. And in which direction was he going?—A. Running towards
the officers’ line, .

Q. What did ?vou s - to him, if anything, and what was his
responsei—A. I halted him: I could not see who it was, and in re-
sponse to my challenge he said it was Sergeant Harley. I asked him
what the trouble was over there; he said, “ The men say they are
shooting up the barracks.” I said, “If that’s the case what are you
doing over here?” He said, “ I am going to get my captain.”

Q. Who was his captain?—A. Captain Macklin.

Q. Did you have any further conversation with him?—A. T did

not.

Q. In which direction did he apparently leave yon?—A. He ap-
parently kept on going towards Captain Macklin’s house. I did not
pay any further attention to him.

Q. You continued on towards C Company barracks then?—A. Yes.

Q. What happened then, when you arrived in the vicinity of the
barracks?—A. As I crossed the parade ground I called several times
for Major Penrose, and finally he answered my call and I found him
at the east end of B barracks.

Q. What was your report to him and what did he order you to
do?—A. T reported to him, as his adjutant, and he said for me to
take command of C Company; that Captain Macklin couldn’t be
found and he was afraid he had been done away with.

Q. During the time you were crossing the parade was there an
sound other than that of the shooting—any bugles?—A. Not while ¥
was crossing the parade. Immediately before that the “call to arms?
had been sounded by every trumpeter in the post. .

Q. About how long do you think this sounding of the call to
arins was kept up by the trumpeters?—A. Two or three minutes, I
might say. It was first sounded by the musician of the guard; then,
as fast as they conld get outside, the company musicians took that
call u!l)‘—nll three companies. '

Q. There were six musicians there altogether in the post, were
there not 7—A. Yes.

Q. Ench one had his trumpet, did he not?2—A. Euch one is fur-
nished with one,

Q. After you took command of Company C what further orders
did yon receive from the commanding officer?—A. To check up the
men and take the company out and put it behind the wall, witK the
left of C Company resting on the right of B Company.

Q. Did you receive any orders from him to send anyone to find
Captain Macklin2—A. My recollection is that T did.

3. Under what circumstances and whom did you send?—A, As I
remember it, Major Penrese told me to send a man over to Captain
Macklin’s house to see if he could possibly be there, and in obedience
to this I sent Corporal Madison——

Q. Of Company C?—A. Of Company C, on that errand, but did
not see him——

Q. Just one moment, what time was this you sent him?—A. That
was about 12.15 or 12.20.

Q. How long after the shooting had ceased?—A. About ten
minutes,
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Q. When did he report back to you!—A. Reported back to me
about 1.15.

Q. Do m: know, of your own knowledge, whether he in the mean-
time had been sont on any other mission by the cmnmundin‘z ofticert—
A. Yes, Ido. He was sent by the commanding officer to the quarter-
mastor storchouso nnd corral, with a patrol of two men, to see whethor
or not.any dumage had been done by firing, to the nnimals,

. When you saw him at about 1,15 did he ninke any report to youn
with reference to his finding or nonfinding of Captain Mucklin?—
A. e did.

Q. Stato what ho said; state in full all he said.—A. T asked him
where he had been all the time. Ho said he understood me to say
that he was to report to Mujor Penrose, and that he had gone over to
Cuptain Macklin’s quarters, found his saber standing outsido by the
door, had gone in the house and enlled soveral times for Captain
Maucklin and was unable to get any response. I then asked him if he
had gone upstairs to the hack bedroom; he snid no, he had not, ‘Then
went on to say the reason ho hadn’t gotten back sooner was hecause
the communding officer had sont him on this other detail,

Q. Did ho state that he had not gone upstairs, or that he had not
gone upsinirs to the back bedroomt—A., My recollection is that he
statod ho did not go upstairs at all,

. Was this shooting, by reason of which you were awakened, and
which continued for some littlo timeo, considerable in nmount or not ¢
Pleaso stato your hest approximation of the number of shots fired..-~
A. About 60 to 75 shots, fired from high-power riflesat the beginning.
This wax followed by the fiving feom mixed arms, in the town,

Q. ‘T'his Aring continued for how long, approximately#-—A, Con.
tinued from five to oight minutes altogether, all kinds.

Q. Whero did it appnrently lm{ﬂn, with reference (0 B Compuny
burrackst—A. Seomed to mo (o be directly in vear of 13 Company
barracks.

Q. And at any tima did this shooting from high-power rifles ap-
pear to bo at a very great distance from the postt—A. Nol par-
tienlarly so. ‘Fhat is, it didn't seem to mo to be at any timo very
fur from Forl. Brown,

Q. Within how many hundred yards wonld you say t-—-A. Within
a couplo of hundreed yards,

Q. Did you seo Crptuin Macklin on the morning of August 149
If %o, please state the enrliest moment at. which yon saw him,--A. 1
don’t remember seeing him on that morning at all,

Q. You did not sea him about L16 in the morning?-—-A. Oh, yes; I
did, too; I saw him about .15 in the morning,-that onvly, bat. I
thonght: you hnd reference to after break fust,

Q. Please state the circumstanees.-—A. Captain - Macklin  came
nbout 1,15 or 1.20 and relioved me in commnnd of his company.

Q. Was it hofore or after your reliof by Captain Muacklin that
Corpornl Mudison nipm'u-d to you?---A, Just about the same time,

Q. Did Captain Macklin stato to you at that timoe any ronsons for
his absonco¥—A, Ho did not.

Q. Did ho over mako nny statement to you sinco that tinw with
reforenee to his nbsence, or discurss the mattor with yon?—A., Yes,

(3. If so, plense state, to tho bost of your recollection, all he evor
«aid on the subject,—A, 1o stated that, after making his inspection
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at chock, ho had come home, read the headlines of the nowspaper, and
then had gone to bed in the back bedroom upstairs, That he had
ﬁiven instructions to the musician of the guard to wakoe him up bhoforo

rst call for reveillo then he went to sleep, and wakened up suddonly
&8 if somo ono was calling him; sat up on the edge of his bed, picked
up his pipe which was on a clinir noxt to the bed and Jit it and sat
there smoking for a fow moments. The eall he thought ho heard
was not. ropeated, so ho thonght ho must be mistuken, nnd ho went
back to sleop ngnin.  When he finnlly was awakened it was by some-
body smlling him by the foot,

Q. Did ho state who this man was who pulled him by the foot?—
A, e snid he didn’t know who it was,

Q. Did ho ever state anything to you regasding his feelings on that
night- ~that he was very tired on account of having heen out late the
night heforo?--A. Noj I am positive he never made any such remark
to mo as (hat,

Q. Was thore anyone in the officers’ quarters or in the burracks,
so far ns your personnl knowledgo goos, other than the ofticer of the
day, who was not awakened, eitﬁer by the sound of the shooting or
the sound of the bugles that night?-~A. Nobody that. T know of,

Q. With referenco to the honses down there- -T will usk you if you
rocogaize this photograph |[handing witness Exhibit 1, alveady in
evidenco]?  Plense stato to the court what that. photograph repre-
sente.—A. That’s n picture of the lust threo selx n} oflicers’ quariers,

Q. Numbors what 2---A. Soven and 8, 9 and 10, 11 and 12,

Q. And also?--A, Also a cottage oceupicd by the quartermaster
clerk, on the west end of the ollicers® line,

Q. Will you kindly ninrk by o eross the quarters aceapied by Cap-
tain Macklin on August 13, i they appenr in that pichme?  Also sign
vour name, | Witness marks on the fuee of the picture and sipgns his
nume,

Q. Do you recognize that photogeaph [ handing witness photo-
graph, which was submitted in evidenee, is hereto nmwnde and
mavked 41 AL T recognize that o be o photogeapl of n set of
quarters,

Q. Do yout know whose guarters they are? -A 1 am not positive,

Q. s there nnything about the way this sealloped bonrding in fromt
of the porch is knocked off that enables you to identify it at all?- -
A. Noj 1 don't vemember thats that conld bo most any set. down
there,  ‘That’s the general Aype of all sueh quarters,

Q. Is that n plmlngl'uyh of some one of the double sefs of oflicery’
quarters at Fort Brownt--A, Yes, They ave nll alike,

Q. You are umble to state exactly which one it is.  With reference
to the construction of the officers’ quarters down there, ave thay
strongly constracted or bnilt of comparatively light mnterinl 2--A.
Well, they nre not especinlly strongly built, and yet 1 don't think
you could say the materinl is very light in them, cither,

Q. 'I'he elimnto of Fort Brown und Brownsville is very mild the
year aronnd, is it not --A. Yes,

Q. And oppressively hot in summer, is it not?--A, Yes,

Q. 'The houses down (heve are not ordinarily ilt with very thick
walls, nre they?-—A, No,

Q. Are these officers’ qunrters down therey these double sets, fixed
in any way, 50 if an oflicer ocenpies an entire donble set of quartors,
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ready access can be had from one side of the set to the other?—

A. Yes; it can be arranged that way—that is, on the first and second

there are doors that open between houses, and unless those are

kept locked or nailed up it is easy to pass from one side of the build-
to the other.

. About how far distant from the front wall of each set of offi-
cers’ quarters is the door in the partition in the first floor?—A. Abont
5 or 6 feet from the front door.

Q. So that if that door is open, and the corresponding door
upstairs, it practically makes one set of quarters out of the double

does it not?—A. Yes,

. Is this division wall between the quarters a very thick one or
not?—A. I don't believe it is: I never measured it.

Q. Did any one live in the quarters next to you?—A. They did not.

Q. Did you ever, while in any single set of quarters, hear anyone
moving about in the other side of that set?—A. 7es.

Q. Could you hear ordinary conversation on the other side of this
partition wall?—A. 1 don’t know.

Q. If a door were open, however, on the first floor, ordinary con-
versation on one side could be heard on the other side, could it not #—
A. I think so.

Q. You were post quartermaster, I believe, at that time?—A. Yes.

Q. To which quarters was Captain Macklin assigned?—A. No. 11.

Q. Did he use any other quarters in addition to No. 111—A. He
did. in this way. As I remember it. he had some pr;)(rerty of his
not yet unpacked stored in No. 12, which was not occupied.

Q. Do you know that none of this was unpacked prior to August
137—A. I don’t know absolutely ; my impression is it was net.

Q. Do you know whether. in view of the fact that Captain Mack-
lin lived 1n one side of this house and had his (l)roperty stored in the
other——.\. Hold on; I didn't say that. I said part of his property
stored in 12: he had some of his property in 11, too.

Q. Whether or not. the division doors in the partition hetween
11 and 12 were nailed up or locked?—A. T don’t know.

Cross-examipation by the Accusen:

Q. Licutenant Grier, you said that when you first heard the shoot-
ing yon were asleep in quarters, as I understood you; you don’t
mean that, do you?—A. Yes: I was asleep in my own quarters when
I first heard the shooting—that is, when I first woke up.

Q. Whom did Captain Macklin relieve as officer of the day on the
13th of August?—A. Myself.

Q. Did you report with him to the commanding ofticer, as old and
new officer of the day?—A. I did.

Q. Were any instructions issued to him at that time by the com-
manding officer. as new oflicer of the day? Special instructions?—
A. No, sir; as I remember it the commanding ofticer said to Captain
Macklin,  Captain. the usual instructions.”

Q. What noncommissioned officer was in charge of the formation
of Company C when you joined it, after leaving the commanding
officer {—A. Sergeant Harley.

Q. What length of time did you spend with the commanding officer
before joining this company?—X\. About half a minute; just long
enough for me to report to him and for him to tell me what to do.
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Q. You found Sergeant Harley present there with the company,
you sa‘{ f—A. Yes, sir. .

Q. Would that interval of time have been sufficient for Sergeant
Harley to have visited the quarters of his commanding officer, re-
turned to the company, and taken part in the formation?—A. Well
hsrdI{,l unless he had run all the way.

Q. How do you know that the musician of the guard first sounded
the alarm that night?—A. I heard the commanding officer give the
order to the musician of the guard to sound it.

Q. You know nothing further than that?—A. That’s all. I heard
Major Penrose say. " Sound * call to arms* from the guardhouse.”

. Do you know of your own knowledge how many trumpeters
sounded the alarm that night?—A. I do not. It would have been
impossible to tell how many were sounding it.

. Who was the senior noncommissioned officer of Company C.
;l‘wenty-ﬁfth Infautry, present for duty #—A. I think Sergeant Har-
ey was.

Q. When Corporal Madison reported back to vou, after havin
made patrol under the orders of the commanding officer, and report
to you having visited Captain Macklin’s quarters. you stated you
asked him if he had visited the back bedroom: what was the purpox
of that question?—A\. Because I knew that was the place where
people always slept in that particular post.

Q. You knew that Captain Macklin slept in his back bedroom or-
dinarily 2—A. Not o much that, as I knew evervbody in the post
was acenstomed to using that room for that purpose; it is the only
one in which it is cool enongh. :

Q. Just describe the windows in that bedroom.—.\. Well, in the
first place. the room faces directly on a body of water in rear of the
officers’ hue known as the lagoon, from which at night there is
ustally a gl breeze.  There is a window facing directly on the
lagoon 2 or 3 inches off the floor—this window is about 3 feet wide
by 18 inches deep—and that is left open.  In addition to that, on the
east side of the guarters in the same room, there is a double window,
about 3 feet off the floor. the window extending to the ceiling.

Q. Wlat was the approximate size of these windows, normal or
less?—\. About normal.

Q. About how large were they. Mr. Grier?—A. About 3 feet and
a half wide by 5 feet deep, double window.

Q. You testified to a ecertain conversation you had with Captain
Macklin relative to his awakening on the I}th of August—the morn-
ing of the 14th of August.  Will you just deseribe again what you
said about his first awnkening and not getting up out of his quar-
ters?2—A\. s I recall it, he said he thmlgﬁ: he ﬁlard some one calling
him and thought perhaps it might be the man waking him for
reveille. and that he got up and sat on the edge of his bed and lit his

ipe.

P b Did he say where this man was calling him?—A. He did not,
He listened and he didn’t hear it again and he thought he must be
mistaken,

Q. You said in your previous testimony that the eall was not re-
peated; yvon mean the summons of this man?—A. Yes; what he
thought he heard, was not repeated.

Q. You stated that as far as you knew directly there was nobody
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in the officers’ quarters or in the barracks who was not wakened by
that firing and the alarms of the 13th of August. What do you mean
by that statement?—A. I mean I have never heard or never been told
of anybody sleeping through it. That I don’t know of anything to
the contrary.

Q.t)’our testimony is purely negative on that point?—A. Purely
negative,

Who occupied the quarters No. 9 at Fort Brown?—A. Lieu-
tenant Hay.

Q. Where was he on the 13th of Augusti—.A. He was at Fort Sill,
Okla., at the rifle competition.

Q. How long had he been absent from the post?—A. Since the
3d or 4th of the month.

Q. Were his quarters furnished?—A. They were.

Q. Downstairs?—A. Downstairs and upstairs both.

Q. Who occupied quarters No. 10 at Fort Brown?—A. Lieutenant
Lawrason.

Q. Were his quarters furnished?—A. They were.

Q. Downstairs?—A. Yes; and upstairs also.

Q. Quarters No. 12 were occupied by whom ?—A. Nobody.

Q. Were they furnished?—A. Not that I know of.

Q. What did they contain downstairs?—A. Contained for one
thing a lot of Captain Macklin's property, still packed up.

Q. And the quarters No. 11, were they furnished downstairs?—
A. They were.

Q. To what extent?—A. Well, Captain Macklin, as I remember,
had a couch in the front room by the front windows, desk, table. and
three or four chairs. .

Q. Was Captain Macklin living alone?—A. Yes.

Q. Was this couch uncrated or still crated2—A. It was uncrated;
but my recollection is it was still wrapped in burlap; I may be mis-
taken about that.

Q. Was there any rug or carpet on the floor?—A. Yes; I believe
there was.

Q. Any curtain on the windows?—A. No; I think not.

Q. Lamp inside?—A. One lamp. X

Q. What kind of a lamp?—A. Ordinary nickel lamp; with s
white shade, if I remember correctly.

Q. Is Captain Macklin a married man?—A. Yes, sir.

Q. Was his wife present at Fort Brown on the 13th of August?—
A. She was not.

Redirect examination by the Junce-Apvocare:

Q. By the back bedroom, Mr. Grier, you mean what room, with
relation to the front of the house? How far from the back was it?—
A. Well, T conld show on the map over there a good deal better.
Here is the main part of the house here, back this far; that back room,
the one facinﬁ on the lagoon, is right here. this half. [Indicating
the southern half of the front portion of the house.] The window
I spoke of as being just above the fleor faced this way, directly to-
.ward the lagoon.

Q. How many rooms altogether—how many bedrooms altogether—
ii tgat main portion of the house you have just indicated, upstairst—

ust two.
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Q. So this back bedroom of which you spoke was the second room

L)

is back
- back from the front of the house?—A. Yes.

- Q. How was the front bedroom—how deep was it from front
to rear?—A. t 12 feet I should say.

Q. So that ‘the front partition of this back bedroom was only
about 12 feet from the front wall of the honse?—A. Yes.

Q. The door to this back bedroom opened towards the head of the
stairs and toward the front of the house?—A. Well. practically the
same way in both; that is. the door off the back bedroom into the
stairway going downstairs, and there’s one off the front room opening
into the same place.

Q. So that the main door into this back bedroom opened towards
the head of the front stairway 2—A. No.

Q. It is immaterial which way the door swung. but I mean it
opened on the head of the stairway !—A. Opened on: yes.

Q. And about how far distant from the head of the stair=/—
A. Right at it.

Q. Are the doors and windows at Fort Brown in the summer time
ordinarily kept open during the hot weather of summer?—J\A. No.

Q. Of occupied quarters and barracks, I said.—\. Yes: they are.

Q. The heat was very intense there at that time. was it not. in
August, 1906 7—A. Yes.

Q. How long had Captain Macklin been in quarters No. 11?—
A. Ever since the battalion took station at Fort Brown. about the
20th of July. '

Recross examination by the Accusep:

Q. Lieutenant Grier. is there a bathrecom and teilet room batween
these two bedrooms upstairs?—A. Yes, sir; over to one side; in
mo-t houses it was originally a part of the front room partitioned off
for that purpose. with a door opening into the back bedlroom on the
other side.

Q. I wish you would try to recall again how that room downst2irs
was furnished. if you can. in No. 11, Captain Macklin's quarters—front
room downstairs.—A. Well. it had that couch in it, I remember. and
a desk. and a lamp and chairs.

Q. What kind of chairs were they2—A. They were white chair<—
Government chairs. or chairs that looked like Government chair=—
painted white.

Q. How about the floor?—A. My impression is there was a rug:
I am not sure. I am sure there were no curtains up.

Q. You wouldnt say there was a rug there?—A. I wouldnt be
ab=olutely positive. My impression is. there was.

By the Jurpce-Apvocate. 1 am through with the witness for the
present. sir; I may have to recall Lim later. I wish to make that
reservation.

Examination by the Corer:

Q. Was there any wind on the night of August 13. 1906, about
11.30 o'clock? If so, about how strong was it. and from what diree-
tion was it blowing?—A. I don’t know: I was asleep then.

Q. Did you or did you not testify that Sergeant Harley reported
to you with Company C too soon for him to have gune to the quarters
of Captain Macklin#—A. I believe I stated that he would have had to
run all the way to have gotten back there by the time he did.
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Q. Was there any wird on the night of August 13, 1906, at the
time you were awakened by the shooting? If so, about how strong
was it and from what direction was it blowingi—A. I don’t remem-
ber any wind, but the prevailing wind in that locality was from the
south every night during the ssmmer months. The prevailing wind
was from the south—this was towards the post. That always gave
a cool breeze in the back rooms of the houses at night.

Redirect examination by the Jupce-ApvocaTe:

Q. There was no wind, however, on the night in question?—
A. None especially that I noticed.

Upon motion of a member, the accused, his counsels, the reporter,
and the judge-advocate then withdrew and the court was clozed, and
?n being opened the president announced, in their presence, as fol-
ows:

Mr, Judge-Advocate, proceed with the next witness.

Lieut. G. C. Lawrason, Twenty-fifth Infantry, a witness for the
prosecution, was duly sworn and testified as follows:

Direct examination by the Jubce- Abvocarr:

Q. Please state your name. rank. and station, Mr. Lawrason.—
A. George C. Lawrason, second licutenant, Twenty-fifth Infantry.
My station is Fort Reéno, Okla.

Q. Do you know the accused? If so, state who he is.—A. Capt.
Edgar A. Macklin, Twenty-fifth Infantry.

. Where were you on the days of August 13 and 14, 19067—
A. I was at Fort Brown, Tex.

Q. Were you stationed there?—A. Yes, sir; that was my station.

N Q.l (}Vhat was the number of the quarters occupied by you?—A.
No. 10.

Q. Are the houses down there strongly constructed, or are they
constructed as houses ordinarily are in such a hot country$—A\. They
are frame buildings, with plastered walls between rooms, as I recall
it, sir,

Q. With reference to the partition wall between the double sets of
uarters, did that differ in any respect, according to your recollection,
rom the ordinary division wall between rooms in the same side of

the house?—A. Noj; I believe not; this was a plastered wall.

Q. It was not a sound-proof wall of any kind, such as is used in
modern flat buildings and tenement buildings?—A. No, sir.

Q. Even though the doors were shut, could you still hear people
moving around on the other side of the partition—the other half of
the house?—A. There were no doors on the first floor in my house
connecting the rooms in the front of the house. It is my recollection
that you had to go as far back as the alley—the extension shown in
rear of the quarters—before being able to go from No. 9 into No. 10.

Q. You do not know, however, the conditions in the other houses?—
A. No, sir; I am not sure of the condition in the other houses.

((i'z. About midnight on August 13, where were you?—A. I was in

Q. Asleep?—A. Asleep in my quarters.

Q. Were you wakened at all about that time by any unusual
soundsf—A. I was wakened by the sound of shots being fired.




- to the commanding officer ?—A.

APFRAY AT BROWNSVILLE, TEXAS. 29

Q. Apparently in what direction?—A. Apparently in the direction
of the town of Brownsville. .

Q. That is, the place from which the shots were fired was ap-
parently in that direction ?—A. It seemed to me so, sir. ‘

Q. Please state how much shooting you heard before you got up,
and what you did afterwards—A. I jumped out of bed as soon as I
waked up and realized that shooting was going on. I then dressed
as rapidly as possible and went downstairs and over to my com-
pany &;hmde ground.

Q. While Kou were crossing the parade did you hear any sounds
other than the sounds made by the shooting—the reports of the fire-
arms?—A. I heard “ call to arms” being sounded, and repeated by
the company trumpeters.

Q. About how long was the “ call to arms » sounded and kept up
by the various trumpeters? For about how long a space of timef—
A. I can only guess. I imagine in the neighborhood of five minutes.

Q. That these bugles were sounding?—A. Yes, sir.

Q. About how long did this shooting keep up which wakened

on?—A. I recollect hearing no shots after joining my company. I
lieve the shooting to have kept up five or six minutes after I was
awakened.

Q. You are not positive, however, that it had not been going on
prior to the time you were gwakene(i—that- there had not been some
shots fired prior to that time?—A. No, sir; I think some shots
waked me up. .

Q. When yon reached the vicinity of your company barracks what
did you do?—A. I took my place in front of the company and pro-
ceeded to assist in forming the company.

Q. Did you then receive any orders from the commanding officer ¥—
A. Yes; he ordered me to march my company out as soon as formed
and post it along the wall, as a guard, in rear of the barracks.

Q. What position was your company to occupyi—A. It was ex-
tended from the gate leading into Brownsville up eastward, the right
being in rear of the west end of C Company barracks, as I recall it.

Q. Which company held the left of the line, from the garrison gate
towards the riveri—A. D Company. -

Q. And which company was posted on your right, extending east-
ward?—A. C Company was posted on my right. .

. Q. What was your impression at the time you were forming this
company §—A. My impression was that some persons in Brownsville
were firing into the soldiers’ barracks.

Q. That was the general impression held by all the officers there,
was it not{—A. Yes, sir. :

Q. So that this was an attitude of defense taken up along this
wall?—A. Yes, sir.

Q. Were you present at any time in the early morning of August
14, when Captain Macklin reported to the commanding oﬁcer?—g'.‘ I
don’t think I was present when he reported; I think I saw him shortly
after he reported. I recall seeing him near the gate some time before
my company was relieved.

Q. You do not know, however, the exact time at which he reported

Y i\’o, sir; I do not.

Q. Was it the custom down there for the officers to sleep with the

doors and windows wide open in their quarters, at this time of year,

8. Doc. 402, 60-1, pt 3——8
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in ordar to got tho bonefit of any air that might bo stirring?—A. 1
beliove that 1t was, T slopt with the window in my room 'mrtly opon,
There was generally a pretty stiff breeze blowing from the southeast
in the evoning,

Q. In it not & fact that this breozo usually s‘wmng up about sun-
down and continued for a fow hours and then died away until day-
lightf—A. T nm not positive oxnctly when it used to spring up, but
it blow stoadily about sundown for a couple of hours, sometimes
longor than that,

« On the night of August 13, howover, was there any approciable
wind, according to your best rocollect ionf—A. 1 beliovo wo had the
usual breozo in the avening. I do not rocall that it was particularly
atron;s when I was awakened, -

Q. But at or near midnight, when you wore awakened by the shots,
and during the noxt. hour or so, hiave you any recollection of the wind
blowing at that time?--A, Noj 1 do not recollect it,

Cross-examination by the Accusen:

Q. In it likoly that you would have any recollection of the wind
blowing when you got up that night, Mre. Tawrasonf-—-A. No, sir; T
dlon'(. holiove go5 I wax so much engaged in thinking about other
things,

Q&Mr. Tawrason, you tostified, T think, that according to your
best recollection” tho bugles confinued to blow “eall to nrms* for
about five minutes, \\’I‘fcn you first waked up wers they sounding
call to urmst--A. T did not hear “eall to arms” whils in my
quarters,

Q. Whon yon formed your compnny was “ eall to arma ® still heing
sounded A, 1 think it was being rounded when I first reached my
compnny; 1 took several minutes to form the company, and 1 do not
recolleet exnetly when @ eall to arms” censed blowing,

Q. When you had completed the formation of your company was
“onll to arms ® being sounded then A, No, sirs I do not heliove it
was; in faet, T know it wasn't,

Q. Did you dress hurvieddy when you ;iul. upf--A. Yoy, sir,

Q. And when you loft your quuriers did you hurry to your com-
pany burencks?—A, Yos, sir,

Q. Abont how long do you think it took you, from the time you got
up until you got to your compnny barracks?—A. I think it was loss

than five minutes.
Radirect oxamination by tho Junar. Avvocars:

Q. My, Lawrason, whorve did you sleep in your quarterst—A, Tn
tho back room upstuirs,

Q. 'Phe back room upstnivs was the room generally occupied by
the officors there stationed for sleeping quarters, was it not -\, Yes,
#ir it was,

é. Could you, whils M this room, clearly hoar the soundy of the
shots that wera flved prior to the tine you loft the room9-~A, Yes;
I could honr them withont diflienity.

Q. Thix fiving was of what kind3—A. Sounded to me like scat-
tored volloys, . ) )

Q. Of what kind of nrmsi—A. High-powor rifles, I think.

Cf. Whore did it appurontly start--the high-powaer rifle shooting--
with reference to I3 Lomgnny barracksi~-A. I could only locato it
as in the direction of tho town,
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Q. Did it at any time appear to you to go a very great distanco
from the })osb-'-that is, more tlmnya few ’i?undre? yards, or how
far?—A. I conld not say about that, sir; it did not scem so to me,

Q. What is your best judgment as to the farthest point from the
post that was reached by the parties doing this high-power rifls
y(l,moting--—tlmt is, prior to the time of its cessation?—A. I have no
idea.

Q. Can you give us an approximation as to whethor it was 200
yards, or half a mile, or what? Merely an approximntion; that’s
all we cun oxpect.—A. Well, it was within half a mile, I should
guess, although T have no way of telling.

Q. At its beginning, howaver, can you state now whethor, at thoe
timo yon joined your company, it was approximutely only a few
hundred yards away, or was it half a mile away or moref—A. 1
recall hearing no shots aftor 1 Lnincd my company.

Q. While you wore crossing the parade ground, thenf—A. While
T was crossing the znmulo ground it seomud to mo to bo anywhores
within 500 yards of me,

(The court then took a recess until 10.35 o'clock a. m., st which
hour the mombers of the conrt, the accused, his counsel, tha reporter,
and the judge-advocate resumed their seats.)

Capt. Samvrr, P. Lyon, Twonty-fifth Infantry (counsol for the
ncm;a;sld), & witness for the prosceution, was duly sworn and testified
as follows:

Diroct oxnmination by the Junar-Apvooarn:

Q. Pleass state your nume, rank, and station,-—A, Sumnuel I
Lyon; eaptain, ‘Twenty-fifth Infantry; Fort Reno, Okln,

Q. o you know the acensed?  If 80, stafe who he is.—A, T do,
Capt. Edgar A, Macklin, ‘Twenty-fifth Infantry,

. Whore were you stationed on the 13th of August, 10008-—-A, At
Fort Brown, Tox.

Q. Did you seco the accused on that day?---A, T did, ,

Q. Did you seo him after guned mount?  If so, nt what time?--
A. T saw him a number of times on that. dny.

Q. What was the Inst time yon saw him on that dayf?---A. Be.
tween half past 9 and 10 o'clock p. m.

Q. Undor what circumstances?---A, T sawv him at his quartors,

Q. What did you do after thatt—A. T went (o my own quarters,

Q. And did you retive soon aftorwards or not¥—A, Noj; I went
to bed about twenty minutes of 12, T should say.

Q. Did anything unusunl lmppen at or abont midnight on that
date? 1f so, i)l(-nso sinte whether you were asleep or awako at. the
timo and what you did immedintely nfterwards--A, At or about
midnight, or peshups a few minutes after, 1 was nwakened by the
sound of firing. 1 got up and dressed hurriedly and wont at oneo to
my company barracks, L ,

Q. What was the nature of this fiving that awakened yout-—
A. Tho first shota that T heard were pistol shots,  That was followed
by rifle fire,

Q. How long did this riflo fire keop up, approximately1--A, Threo
or four minutes, | should say.

Q. Was that followed by shots from rvovolvers and othor small
armsi--A, Yes,
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Q. And that kept up approximately how long—this mixed fire?—
A. Well, I should say that all the firing perhaps covered a period of
lf)ou':' or five minutes—the rifle fire, the mixed firing, the whole

uginess, . .

Q. Where, according to your best judgment formed at the time,
did this rifle firing begin?—A. The rifle firing that I heard came
apparently from the direction of Brownsville, about opposite the
line of barracks, the center of the line of barracks.

Q. That would he opposite B and O Companiest—A. Yes; about
in there somowhere. )

Q. And distant from the garrison or closs to the reservation
linet—A. I should say it was closo to the reservation line,

Q. Did the dpoo lo doing the shooting apparently remmin there, or
did they gradunlly move away from or towards the posti—A. I
didn’t notice nny ‘mrticulur change in the lucation of the shooting,
except that townrds the end there was more shooting out farther in
town,

Q. But the shooting from the rifles was apparently confined to
a distance of not over how much from the post? How great a dis-
tance was the farthest rifle shot fived, a{umrently?--:\. Well, I
wouldn’t want to b nt all definite in that. | should say the farthest
shota wero not more than 300 or 400 yards; it might not have beon
5o far; that's simply an approximation, .

Q. There was a good deal of rifle firing nearer the post than that,
in your best judgment, was there not1—A., It sounded to me so,

é. When you left your house and started for the company bar-
vacks, did you hear uny loud sounds other than tho reports of the
rifles}—A. T heard Major Penrose calling to the guard to have “call
to url’t’ls” sounded, and I heard the trumpeters sounding “call to
Arms,

Q. Did it sound to you as if all the trumpeters were soungling the
“call to nems * ahout the sume time, or not t—A. No; they started—
I think perhaps the trumpeters neaver the guardhouse—scemed to
mo it started from C Company and went on up. There might havo
leen two or threo or four sounding the call simultaneously, but it was
taken up, us I recall it, somewhat in succession,

Q. And these bugle cnlls kept up all together, from the time the
first call was sounded in the guardhouse until the last note of the last
trpmzmt had censed, arproxinmtoly how longi—A., About three
minutes, I should say. 1 should think that would cover it.

Q. You were ocen )yinﬁ what qtariers at this time?—A. No. 3,

Q. When you reached the vicinity of your comll(mny barracks, what
did you do?—A. I went in my company barracks to hurry the men
out, and then I formed the company on the company parade ground.

(i. Then did you mnke a report to anyonof " If so, whatt—
A. Major Penrose asked mo if my compnny was formed and every-
body out, and T reported to him that the com?mnx was formed. |

Q: What instructions did he then give youl—A, He directed me
to place my compuny along the garrison wall, with the right at the
gate and the left oxtending down towards the Rio Grande.

Q. How long did your company remain in this positioni—A, 1
should say twenty or thirty minutes,

Q. At the conclusion of this period of time did you recoive any
orders from the conmmanding ofticer?—A, I did.
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9. What were theyt—A. He directed mo to form my company
und patrol a certnin part of the town of Brownsville. e .

Q. Did he, in giving yon these instructions, make any mention of
tho officer of the day, or ask Hou to try to ascertnin his whereaboutsi—
A. Yes; he told me especinlly to seo if I could find Captain Macklin,
who was tho officer of the day.

Q. You then took your company and started on this patrol, did
youf—A. I did. v

Q‘)‘. How long were you absant on this patrolf—A, Perhaps half
an hour.

Q. Did you ascertain anything of the whereabouts of Captain
Macklin on this patroli—A. I did not.

Q. Upon your return with your company what did yon doi—
A. After I reported my return to Major Penrose, whom I met near
the main gats of the garrison, he dirccted mo to have my men fall
ouabut to remain right there, and for mo to stay there also,

. At or about 1.15 a. ., (iid any oflicer report to the command-
ing officer—any officor who had not made an appearance before on
that eveningi—A. I didn’t sce him report,

Q. To whom have you referenco?—A. This officer.

Q. When did you first see Captnin Macklin on the morning of the
14th of August, and under what circumstancesi—A. After my men
ware permitted to fall out they sat about on the grass between B and
D Company barracks, along that walk that’s indicated on the map
leading in from the main gate, and T saw Captain Macklin some time
between 1 o'clock and a quarter past 1—that is, that's the best of my
recollection; I am sure it was not after l]lllll‘lel‘ past 1—us he was
coming across the parade ground; I met him then just in front of
the line of harracks,

Q. What did he say to you or you say to him? Pleace stato the con-
vorsation.—A. T can’t reeall the exact conversation, of conrse, but
tho gist of it was, I asked him where he had been, and he said he had
heen asleep, he hadn’t waked up, and T told him he had better go and
report at oncs to Major Penrose, the commnnding ofticer, and he left.

Q. He then loft you and started in the dircetion of Mnjor Pen-
rosoi—A. Yes,

Q. Wag this the first time yon saw Captain Macklin between the
time you parted company with him, between 9,30 and 10 o’clock on
August 139—A, Yoes.

(s. I want to ask you a question or two, Captain Lyon, with refer-
ence to your quarters there.  Did yeu sleop upstairs in your quar-
tersf—A, Yes,

Q. In tho front or buck roomn—the first or second badroom§—A, In
the back bedroom.

Q. That was the room used ordinarily there as sleeping quarters—
that is, corresponding vooms in otlier quarters?—A. T understand so,

Q. Wore the windows in this room openi—A, In my roomn?

Q. In your bedroomi—A, Yes,

Q. Could you hear the shooting plainly from there?-—A. I conld.

Q. Is the distance from your quarters, No. 8, to B Company bap-
racks approximately tho samo as the distance from quarters No, 11
to B Company barracks?—A. I should say just about the same.

Q. Do you recollect that there was any strong wind that night{-—
A. I don't recollect any strong wind,
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Q Do recall any wind at all at or about midnight, the time
you we:ggg to 1«1’} barracks?—A. No; there was nz’thing un-

usual that 1Im me at all.
(The accused declined to cross-examine the witness.)
Examination by the Couxnr:
thﬂiwonld like to ask Captain Lyon %o go to the map and point

quarters and where he slept.—A. These are my quarters,

No. 3, and the second story—this business in the rear is one-story

ﬁ [indicating southern gxrtion of.th&ltxonse]. 'l“ihe second story
o bedrooms, with a bathroom in between, and my room was

this rear bedroom. o v
Cross-examination by the Accusen:

Q. Is that a full set of quarters, Captain, upstairs—a full story?—
A N :theeeilingsarevegylowand opi‘::’gﬁtothefront,andthe
back windows are dormer windows.

Q. Similar set of quarters to No. 111—A. The same plan; yes.

Sergt. Maj. S. W. Tauiarexno, First Battalion, Twenty-fifth In-
fartry, a wit]nes for the prosecution, was duly sworn and testified as
follows: :

Direct examination by the Junce-AnvocaTe:

Q What is your name, rank, and station!—A. Spottswood W.
Tahafero,ra; [y Bsu.'mhon sergeant-major, Twenty-fifth Infantry; station,

Q. Do you know the accused? If so, state who he is.—A. Capt.
n&u A. Macklin, Twenty-fifth Infantry.
A Yqu you in the United States Army in August, 19061—

m‘
Q. ﬁ what capacity were you serving at that time?—A. Battalion
t-major, Twenty-fifth Infantry.

E Of which battalion?—A. First Battalion, sir.

Q. And at what station were you stationed ?—A. Fort Brown, Tex.

Q. What quarters did you occupy there at Fort Brown!—A. I
had a room in the administration building, sir.

Q. Kindly indicate on the map the position of your room.—

Indicates on map.) There isa ballwaz ru right through

the building, directly through the center of the building; my room
was to this side of the hall next the barracks. The office was the
side next the officers’ line.

Q. Your room was therefore in what section of the buildin%?
Ingeenortbe‘stsecﬁon!«—u&. Yes, sir; I think it was. On this side

of the hall.
How long had you been at Fort Brown?—A. Since July 28,

Q.
906.
Q. Were you acquainted with the quarters occupied by the various
officers :ll‘:.ere during the period from July 28 to August 137—A. Not
w
. Do yvou know or did you know. on the night of August 13, the
ers that were occupied by Captain Macklin?¥—A. I was quite
sure of the house, but I was not certain of the apartment, whether
it was to the right or the left, .

P

i
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Q. That is, you are certain of the building, but you are not sure
whether the east or west half of the building was occupied by him #—
A. Yes, sir. I was under the impression I was right, but I found
out next morning that I made a mistake.

Q. Point out on the map the building in which you believed, on the
night of August 13, Captain Macklin lived, and the side of the build-
ing also.—A. (Indicating on map). This building right here, the
first building; and I was under the impression he was quartered in
the side No. 12 of this building. I learned the next morning he
lived in No. 11 of this building.

.Q. You learned, next morning, you say, that although you were
rnqht as to the double set of quarters, still you were wrongas to the
half side which was occupied by Captain Macklini—A. Yes, sir.

Q. How did you know that Captain Macklin lived in that double
set of quartersi—A. Well, I had seen him there on the porch fre-
g;::ntly reading the paper, and I would be sitting on the porch in

nt of the administration building in the evening, and he would
generally be sitting on the porch in front of this building, and I gen-
erally assumed that was his quarters.

Q. Which side did he generally sit on, the east or west side of this
set of ({uarters?—A. I could not say definitely any particular side;
he would be sitting most any place on the porch; the porch was not
80 ve% long.

Q. Were the front doors of Nos. 11 and 12 usually kept open?—
A. I can’t say; I didn’t notice that matter.

Q. Were you present at guard mounting on the morning of the 13th
of A &lﬁt?—A. Yes, sir.

Q. o marched on as new officer of the day—A. I think Captain
Macklin marched on as ofticer of the day, sir. .

Q. On the evening of August 13 what time did you go to bed¥—
A. Something between call to quarters and taps.

. In your own room{—A. Yes,sir,

Q. In the administration building?—A. Yes, sir.

Q. Were you awakened at or about midnight by any unusual oc-
currencef—A. Yes, sir.

Q. What was it?—A. Shooting; seemed to be in the vicinity of tl.e

t.
po(sQ. Where were the first shots you heard apparently fired, with
reference to the barracks of B Company or the garrison gato?—
A, They seemed to be probably lower down, or as low down &s C
Company barracks; might have been lower.

Q. The next shots you heard; where were they with refevence to
the garrison gate?—A. Seemed to be a little nearer to me, up nearer
B Company barracks.

Q. These shots were pistol shots or rifle shots?—A. I couldn’t tell,

sir,
di ?. Did you hear a considerable amount of firing that night?—A. I
sir,
Q’. About how many shots do you suppose were fired altogether?—
A. One hundred and fifty probably, or more,
. Q. Were all these shots fired in the vicinity of the posti—A. No,
sir.
Q. There were some fired from farther away¥—A. Yes, sir.
Q. But the majority of this shooting, did that occur within a few
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hundred yards of the post, acoording to your best judgment, or nott—

A. The heaviest ﬁrigg I heard was down in the town, some distance
off from me, it seamed.
Q. The first firing yon heard?—A. The first firing was in the
wctmtx of the post. e
Qi’ nd it gradually worked away from the post, is that the idea #—
es, sir.
AQﬁ Did you jump out of bed as soon as you heard the first shots?—

. 0, 8IY,

berQ f?hhetg. did you get up?—A. I got up when I heard quite a num-
of sho
' i Q. Did you hear anything else at that time?—A. Not just at that
ime.

Q. Did you hear any bugles sound soon afterwards$—A. I heard
the bugles sound after T got uﬁ while I was dressiug.

Q. Did they make considera Je noiso or notf—A. ‘es, sir; sufficient
noise to alarm the garrison; “ call to arms.”

Q. What did you then do after (i/ou had dressed#—A. T went in
the (t)ﬂice and put on my belt and ran down to Major Penrose's

uarters,
1 Q. What was your impression at the timet—A. My impression at
the time was that the post was being fired into by a mob.

Q. Indicate on the map the route you took from the administra-
tion building to Major Penrose’s quarters—A. I went down in rear
of the officers’ quarters, around down to this point here [indicating
to the front of quarters marked “A”A.

Q. Did you make any effort to find whether Major Penrose was
there?—A. Yes, sir.

Q. With what result?—A. He wasn't there, '

Q. '(li‘hen where did you got—A. I went over, following this moat
around.

Q. Why did you follow this moat around#—A. Because I wanted
to keep something between me and the line of fire.

Q. You followed the moat around wheref—A. Around this direc-
tion, rifht along down this way [indicating eastern direction from
Major I’enrose’s quarters].

. . Then where did you go?—A. To the gunrdhouse [indicating
northerly direction).
" Q. Was there any shelter there? A. Shelter? No; only the gnard-
ouse,

Q. When you reached the guardhouse did you make any inquiries
as to Major Penrose’s whereaboutst—A. I did, sir.

Q. With what results?—A. The sergeant of the guard says he
didn’t know where he was.

Q. Who was the sergeant of the guard?—-A. Sergeant Reid,

Q. Did you also see the corporal whose rolief was on post at that
time?—A. I saw Corporal Wheeler; I dor.’t know whether his relief
was on post at that time or not.

Q. at was the disposition of the guard at that time?--A. The
few men that I saw at the guardhouse seemed to be in line of skir-
mishers, lying prone in front of the guardhouse. >

Q. Did they appear to_be excited?—A. T couldn't see very well
their faces, it was dark; I only saw, really couldn’t say that I saw

g
AL 5
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but two privates, and I could just see the share of the men in line of
skirmishers lying prone in front of the guardhouse.

. With reference, Sergeant Talinforro, to the moat of which you
spoke a little while ago; will {01; describe a little more in detail this
moat, and where it ranf—A. It is a ditch, scoamed about 23 or 3 feet
deep and about 8 feet wide, and it has marsh and water in the bed of
it, some places more or less water, mud, marsh, I call it a moat—
Hrqbably that might not be the proper term for it—but I simlply

esignated it as moat because the old moats were made on that plan.

Q. This ran from the vicinity of Mujor Penrose’s quarters in a
general easterly direction, did it¥—A. It runs down in prolongation
of the line—

Q. Lino of officers’ quartersi—A. There is several branches to it;
it branches off and goes down to the lagoon, and there is another one
right by tho guardhouse.

Q. So you had fmrl¥ good cover on the way to the guardhouse {—

es, siz. In fact, I vas not going directly to the guardhouse.
was looiting for Major Penrose, I thought maybe he had the battalion
out and deployed. After T could not find him in his (}uarlers I
didn’t know what to think, and after I got down that far I just
wandered over to the guardhouse,

Q. When the sergeant of the guard, or Corporal Wheeler, told
you Major Penrose was not there, where did you then got—A., I
went up to the barracks, up the parade ground to the barracks.

Q. Straight from the guardhouse to the barracks?—A. Yes, sir.

Q. What happened at this time, if anything({—A. When I got
opposite C Company barracks I met Lieutenant Grier and asked him
for-Major Penrose. He told me I would find him to the right; I
went to the right a few yards and found him.

Q. Then what happened?—A. 1 reported to the major and told
him I was without nrins and wanted to get some arms; he told me to
go into the barracks and arm myself. .

Q. You then went where?—A, T went inte C Compuny barracks
and got a rifle and some ammunition and came out and reported to
the major again, near tho gate,

Q. At the time you first met Major Penrose were the companies
forming in front of their respective barracks, or had they loft to tnke
up position along the walli—A. They were forming in front of their
respective barracks.

Durin;.i the time you were making this trip from the adminis.
tration building around in rear of the officers’ quarters and to the
guardhouse and then back to the barracks, was the shooting going on
all the time, or not?—A. The shooting was still going on when I
reported to the major, =~ - )

Q. Was it all rifle shooting, or had the nuture of it changed in that
timet—A. I couldn’t tell exactly whether it was rifle shooting or not,
but the shooting had moved down into the town when I got to the
major and of course the sound was different—I couldn’t tell whether
the same kinds I had heard or whether the distance made the differ-
ence in the sound. They didn’t sound the same, of course, naturally
would not sound the same, being a distance from me.

Q. After you had secured your arms and again reported to Major
Penrose, he was, I understood you to say, at that time near the
gate?—-—Yes, sir,
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Q. Did he q‘(ve you any instructions or send you on any special
mission 1—A., Yes, sir.

Q. What!—A, He told me to go over and tell Captain Macklin to
report to him,

. What did you then dof—A. I went to the building I have just
indicated on the map.

Q. What number is it on the mapt—A. I went to No. 12, and I
called Cu{)tain Macklin and knocked on the door; no one answered,
I opened the door, went in the room downstairs, the front room down.
stairs, looked around, saw no one—I went out of that room——

Q. Did you call in there?—A, Yes, sir; and I went and called in
the hall way also.  Then I went upstairs and called upstniraj no one
answered, ‘Thon I came downstairs, and I thought Captain Macklin
might be in No. 11, so I knocked on No. 11 and no one answored.

. Did you call whilo outside there?—A, After knocking and no
one answered, I opened the door and called in the hall way.

Q. Did you call in an ordinary conversational tone or did you raise
your voice?—A. I called in a lond tone of voice.

Q. As loud as you could or not¥—A. Yes, sir,

Q. Did you go upstairs in this side of the ,house, No. 119—A. T did
not go upstairs in No, 11. I did not enter any of the roomns in No.
11 at all, because I was under the impression Captanin Macklin was
quartoreé in No. 12 and I did not know who was in No, 11 and did
not think it proper for me to go through the house,

Q. You did, however, go upstairsf—A. In No. 12¢

Qo In NOa 120"‘-Ac Yeﬂ, Bil'.

Q. And while you were upstairs did you call out in a loud tone or
not?—A. Yes, sir; I called upstairs and downstnirs, '

. ﬂQ. Did you have a revolver or rifle at this timef—A. I had a
rifle,

Q. Did you use that in any way, in order to help arouse Captain
Macklin?—A. I don’t remember using the rifle in any way at all,

I simlilfy called.
Qf\' ad you ever been in any of the officers’ quarters boforo?—

. No, sir,

Q. When you went ul;sluirs in quarters No. 12 did you stop at
the head of the steps or did yon go on in in that side of the honsa—
A. I went in the room,

Q. In which room?—A. The room right at the head of the stups,
the upstairs room in No. 12,

Q. Was it what you would call the front bedroom or the back
roomf—A. I‘'ront room.

Q. And while you wero there you called out in a lend tone, did
youi—A. Yes, sir,

Q. How many times?—A. I conldn't say, sir; I called repeatodly.
I didn’t keep any note of the numbbr of times,

Q. You were making an honesi effort to nrouse Captain Macklin,
were youf—A, Yes, sir; I was, I wasn’t making an honest effort to
aronse him, because I had no idea he was there asleep, T was simply
tl‘yinpgto notify him the commanding officer wanted him.

Q. You, however, called out{—A. Yes, sir,

Q. Did you call out his nume, or did you eall out in addition that
the commanding officer dosired to see himf—A, I simﬁ:‘v eallod,
% Captain Macklin,” and T got no response, so I added nothing to it.

Jess
;
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Q. Abont how many times do you suppuso you called his name in
a loud tone, on one sido or the other of this partition wall between
luarters Nos. 11 and 12¢ Two or three times or how manyi—

. Moro than two or three times,

Q. About how many?—A. After knocking, I called him before
entering, then I entered the downstairs sitting room and called him
there; called in the hall way; went upstnirs and called in the hall way.
Not ﬁnding him in No. 12T went to No. 11 and knocked and called,
and then opened the door and called in the hall way again.

Cross-examination by the Accuern:

Q. Sorgonnttwwhut. kind of & night was the 13th of August?—
A. Scemed to be a dark m(ght.

Q. The post. well lighted or nott—A, Iairly well lighted, sir.

. Your flest movenient, after leaving your own quarters, was to
g0 in renr of the officers’ quartors?—A. Yesy, sir,

Q. Why did you do that, Sergeanti—A., To throw protection
betweon me and the firing.

Q. You loeated that firing; do you make that a definite location,
what you described in your dirvect testimony?—A. About being in
rear of B and G Company barracks?

Q. Yes—A, Tt scomed to mo to bo right over thore, sir,

Q. Inside or outside the posti—A. I couldn’t tell, sir; of course,
the distance betweon the inside and outside of the post would be a
distanco of nhout 18 inches; T could not possibly locato by the sound
the difference in a distance of 18 inches,

Q. Near the cdge of the rescrvation then?—A, Yes, sir.

Q. How wero tho houses down thore at Fort Brown numbered,
Sergennti—A. Numbered, it seems, from the guardhouse up towards
the ndministration building,.

Q. I mean in what particular way was each hounss numbered;
where was the number of each house, on what part of the building 1—
A. I don't know, sir,

Q. How do you know, for instence, that that houso on the ma
marked No. 3 is really quarters No, 31—A. I don't kuow that that is
quarters No, 3, ' )

Q. So when you describo n partienlar house ns No. 9 or 10 or No,
11 or 12, you deseriba it. with reference to this particular mapt-—A. 1
describo it with roference to the buildings and the location and what.
I know of Fort. Brown, I don’t kuow anything about those munbers
on tho map, only so far us they are plucod there for the convenicence
of the court.

Q. How do you know thie numbers of the housest--A, With ref.
eronce to the houses and referonce to each other and what I know of
Fort Brown,

Q. Assuming that the numbers
bers are corroct.

Q. And beginning this side of A.—A. Yes, sir,

Q. Do you know whother thore was any light in quartera No. 9 or
10 and 11 or 128 <A, There was a light upstairs in 12,

Q. In the building¥--A. Yes: and thers was a dim light in 11,

Q. 1 want to know about the light outside the building. Was there
e light ontsido?—A. Outside of 1219 '

Cﬁ Street lightt—A. I don’t remember now, sir; I couldn’t say.

A. Assuming that the num-
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Q. Any outside of 9 or 109—A. T don’t know, sir; I don’t remem-
ber that much about the grounds. . i
. Q. This quarters you describe as No. 12 you say was lighted
inside?—A. Yes, sir.

Q. Downstairs and upstairs?—A. Yes, sir. .

Q.s‘l)xve:ls that No. 12 house furnished?—A. Yes, sir; secemed to be

Q. You went through it downstairsi—-A. I went in one room
downstairs and one room upstairs.
Q. The first room downstairsi—A. Yes, sir.
Fronting on the walk—A. Yes,
" t;;i.nd what room upstairst—A. The first one I got to—head of
e stairs,
Q. That’s called the front bedroomf—A, Yes, sir.
You say after going in this house, No. 12 you went over and
knocked at No. 11; you opened the door in that house?—A. Yes, sir.
Q. You remember seeing anything of the hall or room in that
house—No. 11?—A, No, sir; it was dark. I could just see a little
dim light in the sittifig room,
AQ. rgeant, did you notice anything outside on the porch?—

. No, sir,

Q. Did you see a saber or swordi—A. No, sir, It might have
been there; I couldn’t say. '
Q. Was the door open or shutf—A. It was shut; I opened it with

my hand.

Q. Not locked#—A. No, sir.

Q. Who occupied houso No. 9 down there at Fort Browni—A. I
don’t know.

Qo NO- 10""‘A- NO. Sil'.

Q. Do you know who occupied No. 38—A. No, sir.

Q. Do you know who occupied No. 19—A. T don’t know the
houses by numbers at all—the quarters by numbers at all.

Q. You said that when you went in the quarters you went to
arouse Captain Macklin, you had no idea he was in there asleep.
Just what do you mean by that?—A. The lieutenant usked me if
I made an honest effort to arouss him; I told him I couldn’t say I
made an honest effort to arouse him, because I had no idea he was
there asleep. )

Q. What was your ideat—A. My - lea was if he was there he was
awake, and if he didn’t answer when I called him he wasn’t there;
that was my impression.

Redirect examination by the Junce-Apvooare:

Q. Is there a walk of any kind that runs in front of the adminis-
tration building from near the front of D Company barracks towards
the officers’ lino?—A. Yes, sir.

Q. There is nlso a driveway that runs in front. of the administra-
tion building i tho general direction just montioned#-—A. Yes, sir.

Q. I ask you, Sergeant Taliaferro, if you recognize this picture
| handing witness p'hoto%mph already submitted in evidence, hereto
appended as Exhibit 2] 1—A. That seems to be a section of the offi-
cers’ line at Fort Brown, Tex,

Q. Which end of the line, if it is at an end?-—A. That’s the end
towards the administraiion building.
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Q. The east or west end of the linet—A. This would be the west

end.

Q. What is that small building shown on the right of the dphotoo
g;uph 1—A. That’s a small building occupied by the civilian clerk in
the quartermaster department.

Q. Remember his namef—A. Matlock.

Q. The next building shown, the one shown in the center of the
K}mtoﬁrurh, is what?—A. That is the building I supposed Captain

acklin lived in. . Y

Q. And in which half of the building did you sup Captain
Macklin livedt—A. I was under the impression he lived in this half.

Q. Towards your right or left as you face the picturet—A. To-
wards my right as I face the picture; the building towards Mr.
Matlock’s,

Q. So that your impression on the night in question was that
Captain Macklin lived in the building shown in the center of that
picture and in the half of that building towards the right—towards
the small house shown theref—A. Yes, sir.

Q. Was it to that particular building and to that right-hand half
of that building that yon went that night, or was it toward the-right-
hand half of the next building shown in the picture on the left—
A. Tt was to the right-hand half of this building, the one in the center,
the first one on the line. .

AQijri\re.you sure that is the building you went to that night{—

. Yes, sir,

. Whas it so dark that you could have made a mistake as to which
building you went to?—A. No, sir.

Q. TIs there any possibility that you did not go to that building
shown in the center of that photograph, but instead went to some
other buildiq{z{-—A. No, sir; I don’t think it is possible I went to
any other bhuilding. )

Q. Will you put a cross mark over the bnilding that you recollect
as Captain Macklin’s quarters and sign your nume on the face of
the card there? [Witness marks & cross on photograph and signs
his name.] )

Q. Is that building below the cross mark beyond a doubt the build-
ing you went to that night?—A. It is, sir.

. Indicate by a small circle the portion of the house in which you
helieved Captain Macklin lived, F\Vitnoss does so.] So that the
cross, as shown in this picture, No. 2, represents the building, and the
small circlo represonts the half of the house in which you believed
Captain Macklin lived and which you first entered¥—A. Yes, sir.

Recross-examination by the Accusep:

Q. Sergeant, where were yon and Major Penrose standing when
he sent you over fo nrouse Captain Macklin?—A. Near the gate that
leads out into Klizabeth street, sir.

Q. Just point it out on the map, will you?—A. Standing near this
gnte][indicatmg point within the garrison wall and near the garrison

ate].
g Q. You went from that particular point to where you thought
were the quarters No. 12, directly?--A. Yes, sir.

Q. Sergeant, did you see Captain Mancklin_on the morning of the
14th of August, early in the morning#—A., 1 did, sir,
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Q. About what time?--A, I don’t know exactly what time. Tsaw
him when he reported to Major Penrose the first time, .

Q. Did you have any conversation with him?—A. I did not.

Q. Did you get any ammunition from him?—A. No, sir.

Q. How were you armed lgust before this time?—A., Before this
shooting took place at Fort Brown?!

Q. I mean just before Captain Macklin reported to Major Pen-
rose.—A. I had a rifle and 100 rounds of ammunition.

Q. Did you keep that throughout the night?—A. I kept it until
dismissed by the Major.

Q. Did yon later get a pistol and some ammunition?—A. Yes, sir.

Q. From whomi—A. Quartermaster-sergeant of C Company.

Q. Under whose direction did you get that?—A\. I didn't have any
_ special direction at all: it was an understood thing. 1 had arrange-

ments with Captain Macklin before leaving Niobrara that I could
use equiptuents and arms from his company.

Q. Yon do not remember Captain Macklin giving yon any ammu-
nition that night?—A\. No, sir.

Q. Or any pistol?—A. I do not, sir.

Examination by the Courr:

Q. 1 would like to ask the Sergeant what he saw in that first room
he went in. You say it was furnished?—A. I couldn’t recall any
wrticular furniture I saw, only that the room was furnished. If it
}md not been furnished, it would have attracted my attention and that
it did not attract my attention unusually—everything seemed to be
in ordinary condition there; it did not scem to be a vacant room.

Q. Do you remember what kind of light there was{--A. There
seemed to be a lamp, sir.

Q. Was the furniture in that room packed or nnpacked 2—A. It
wasn’t packed up; everything was natural about the room, nothing
unnatural about it at alf,

Q. What kind of a light was there in the room upstairsf—
A. A lamp.

Q. Furniture in that room?—A. Yes, sir; both rooms scemed to be
furnished.

Q. Packed or unpackedi—A. Everything secmed to bo as if some
one was living in it.

Q. See any beds in either room?—A\. I don't recall, sir, any beds
that I saw.

Q. Sergeant, you say that you went into the quarters vou thought
Captain facklin lived in, and that yon called downstairs and then
went upstairs and ealled, and then came down and left that building,
and then you went into the hall of the other side of the quarters in
the same building; why did you do that? What was your ideat—
A. T thought probably he might be visiting.

Q. But you had no idea he lived in that quarters?—A. No, sir; T
did not; if I had an idea T would have emo threugh that building
like T did the first one. T knew Captain Macklin’: family was not at
home and that's why I took the liberty to go all throngh the house.
I didn’t know whe was living in the other side, and that’s the reason
I didn't go all through the house.
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Recross-examination by the Accusen:
Q. Sergeant, I understood you to say you did not go into the back
bedroom of No. 12.—A. I didn’t go into but one room, sir.
Q. Front bedroom upstairs?—A. Front bedroom upstairs,

Reexamination by the Courr:

Q. I would like to have the Sergeant explain. My recollection is
that he said he went in the front m upstairs, is that so Ser-
geant{—A. I went into the front room at the top of the steps. .

Q. I understand from the testimony of another witness that the
nearest door to the head of the stairs is the back bedroom; these steps
run from the front to the back, do they noti—A. No, sir; they run
from the back to the front. .

Recross-examination by the Accusen?

Q. Just describe that answer of yours to question last asked you
by a member of the court.—A. This building here, 12, the steps run
from the back towards the front; you go back here and go up the
steps, the steps run up that way., You don't enter the steps fromn
::u_a front, you go up this way—you enter from the back, and go up

iis way.

Q. And you are sure you went into that front room{—A. Yes, sir.

Reexamination by the Courr: :

Q. Will you describe the number of doors at the top of this flight
of steps, after you get to the top. and the situation with respect to
one another?—A. I could not be definite about that, but it strikes meo
there were two doors.

Q. Close together?—A. Yes, sir.

Q. Does not the door leading into the front room upstairs immedi-
ately face the stairway, and the door leading to the back room to the
right of the stairway #—A. Captain, I really could not give any defi-
nite information as to the arrangenient of doors, ete., in the house.

Q. In other words, if you were going up the stairway and wanted
to go into the front room, wouldn’t you go straight ahead—the stair-
way leading from the rear of the quarters towards the front? If you
wanted to go into the back room, wouldn'’t you turn to the right at the
head of the stairway ¥ .

By the Junce-Apvocate. T don’t know, may it pleaso the court,
that this witness ever went into these quarters aside from that night
in question, when he was more or less excited, at least he states ho had
never been in them before that night, and I don't know he ever went
into them afterwards, at least upstairs; and on the night in question,
according to his testimony, he did not even go into the back room,
but went into what he believes and states is the front room, and as to
where that other door led I don’t see—

By Associate Couxskrn. May it please the court. That, to onr
mind, is just the value of his testimony-—

By the Junae-Avvocare. May it please the court.  This is no place,
it scems to me, for an argument to be made by cither side with respect
to the value of a-witness’ testimony, as to its evidential value as to
what has been brought out. My purpose in rising was to object to
trying to show the arrangement of rooms in this house by this wit-
ness, who, by his own statement, is not familiar with them. As to his
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own actions on that night and to where he went, that is an entirel
different question, but I do not think it is fair to the witness to
him to describe the construction of a house with the arrangement of
which he is not familiar. I object to that question by a member, sir,
on the that the witness does not know about it.
stats posn Tou withet objection by the Judse advocate. Tn using
my wi e judge-advoca n usi

that word, the value of his twtimonyyl. sho’uldgy the competency o
his testimony. This witness is twtlfymg to certain facts that came
within his knowle;iﬁe on that particular night, and that knowledge
is not in any way added to by his previous or later information as to
that set of quarters, and it is what we want, with respect to this wit-
ness’ ion, with respect to his doings on that night, and an
question that pertains to his doings with respect to that house, No. 1
isi as showing what he remembers about that house, an
that remembrance is not in any way affected by any knowledge he has
of that building or its construction. .

By the Jupce-Apvocate. May it please the court. The witness

entered one room upstairs, according to his testimony, the front

room. As to where that other door went, it seemns to me, inasmuch as
he didn’t open that door and never went into the house before and, as
far as I know, never went in again, that his testimony is absolutely

iacom t on that point.

By ﬁ:.:n: or THE Court. I can explain why I asked that ques-
tion, if it is desired. .

By the Peesmexr. Very well; the member will explain.

By Meunez. I have been in several of the houses at Fort Brown
myself and I know there are two doors, one leading into the front
room and one into the back room, at the head of the stairs, and the
one ing into the front room is directly opposite the stairs. In
other w if you wanted to go into the front room you would
up the stairway and go straight ahead; and I thought I could gg

in the sergeant’s mind by asking that question.

By the Juoce-Apvocate. It, however, appears from the witness’
statement that he didn’t enter but one room, and as to what was be-
hind the closed door he didn’t open I think his testimony is abso-
lutely incompetent.

The accused, his counsels, the reporter, the witness, and the judge-
. advocate then withdrew and the court was closed, and on,bexg:g
opened, the president announced in their presence as follows:

The objection of the judge-advocate Is sustained and the witness will not
answmer the question ar put. The member will ask the question in a different

Q. Sergeant-Major. please  describe the direction you took after
leaving the head of the stairway to enter the room which you went
into.—A. It's my impression that I simply went to my left. I may
not be right in that.

By Presmext or THE Court. The court will want a fuller descrip-
tion than that, Sergeant. Can’t you describe more fully how yon
went?—A. T am not familiar with the interior of the houses at all.
I never was in it before, never been in it since; it was a time of great
excitement, and I simply ruslied up the steps, calling Captain Mack-

-

L .
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lin, and rushed out. Didn't notice anything on the inside of the
building ut all; never thought for a moment that I would be called
in question as to the interior of the house, and it is a matter of im-
possibility for me to give any description. ;

Q. You stated then you went into the front room of quarters No.
12, upstairs?—A. Yes, sir.

Q. I was trying to fix definitely how you knew it was the front
room.—A. It was just my impression; it was ‘the first room I struck
at the head of the steps.

Q. Sergeant, I would like you to point out on that map just the
way you went when Major Penrose gave you the onder to find Captain
Macklin. Show us where you started and where you went.—A. 1
was right over here, near the gate, sir. He gave me the order here.
and I went straight across here [indicating a straight line between
the vicinity of the ?rrison gate and quarters 11 and 12).

. Q. Youn did not follow the walk as shown on the map? A. No,
sir; made a straight line.
Redirect examination by the Jrnce-Apvocars:

Q. Sergeant Taliaferro, did you actually see thave lights in the
house; that is, did yon see the lamps themselves that gave the
light in quarters No. 121—A. T couldn’t describe the lamps at all,
but my impression—it was the impression in my mind that they were
lamps, because of the nature of the light they gave. Had they been
lanterns the hght would not have been as clear.

Q. You don't recall, however, seeing the lights themselves?—A. I
couldn’t describe the lamps at all.

Q. Was the house brilliantly lighted?—A. Well lighted: ves, sir.

Q. Could you see any evidences of cccupancy in quarters No. 12
other than receiving the impression that the quarters were occupied
by sonie one?—A. They were furnished, there was furniture in the
quarters, and the reason that rests so firmly in my mind is becane
the absence of furniture would-have rested on my mind. and the fact
that there was nothing unusual about the quarters of course natu-
rally ‘makes it fixed on my mind that the quarters were in ord:nary
condition; evervthing was normal, there was nothing abnormal or
strange about it at all.

Reexamination by the Courr:

Q. Sergeant, do you state positively that there were lamps burn-
ing in the room on the first floor and on the second floor of quarters
No, 12 when you went in? Were there lamps burning in thee
rooms?—A. Those rooms were well lighted. and it was my impres-
sion it was lamps, because lanterns would not have given such a
brilliant light; neither would candles. I could not describe the
lamps because my attention was not attracted to them.

Q. But positively there were lights?—A. Yes, sir; oh. yes sir;
there were lights, and brilliant lights.

(The court then, at 12 o'clock m., adjourned to meet at 9 o'duck
a. m. Wednesduy morning, April 17, 1907.)

) Rocez S. Frren,

First Lieutenunt, First Cavalry, Judge-Advocate,
8. Doc. 402, 60-1, pt 3——4
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. HEADQUARTERS DEPARTMENT OF TEXAS,
San Antonio, Tew., April 17, 1907.
The court met pursuant to adjournment at 9 o’clock a. m.
Present, all the members of the court and the Judge-Advocate.
The accused, his counsels, and the mgorber were also present,
The reading of the proceedings of April 16 was dispensed with.
¢ L - ® . * ® L

Henry L. Gazley was duly sworn as reporter,
L 4 ® L ] ® [ ] ®
Crartes H. Mapison, a witness for the prosecution, was duly
sworn and testified as follows:

Direct examination by the Junee-ApvooaTe:

Q. What is your name, residence, and Ivfn‘esem; occupation §-—
A. Charles H. Madison. Residence, 3525 Madison avenue, Pitts-
burg, Pa.; train porter Baltimore and Ohio Railroad Company,

Q. Do you know the accused? If so, state who he is—A. Capt.
Edgar A. Macklin, Twenty-fifth Infantri;

&a Were you a soldier in the United States Army?—A. I was, sir.

Q. Did you ever serve in the Twenty-fifth Infantry? If so, in
what companyi—A. My last service was in Company C, Twenty-
fifth Infantry, sir.

Were you in Company G, Twenty-fifth Infantry, when the
First Battalion—Companies B, C, and D—went to Brownsville from
Niobraraf—A. I was, sir.

Q. And you were with that company during the entire period C
Company was at Fort Brown?—A. Yes, sir.

AQYOn August 13 and 14, 1906, you were at Fort Brown, Tex.{—
. Yes, sir,

Q. Did anything unusnal hagpen on the night of Augus* 18, about
midnight?—A. I was awakened by the explosion of firearms.

AQir nd you were at that time sleeping in C Company barracks?—
. Yes, sir.
Q. What did you dof—A. T got up, put on my trousers, shoes, and

after the “ call to arms” being sounded I put on my belt and pro-

ceeded to the armracks.

Q. Did you get a rifle then or soon afterwardsi—A After I went
to the racks I was ordered to go down and find the noncommissioned
officer in charge of quarters, who was Sergeant Quarles—-not Sergeant
Quarles, but Sergeant Brawner. I met him at the foot of the steps
and he came upstairs and started to unlock the racks, and I got a
rifle out of the first rack unlocked.

Q. Then, did you go down and fall in in front of company bar-.
racks with the company{—A., I did sir.

Q. Did you about this time receive orders from any officer to
60 and find somebody?—A. I received orders from Lieutenant

rier to go over to Ca&tain Macklin’s quarters and tell him to report
to the commanding officer, by direction of the commanding officer,
who was grgsen.t at the time. . -

Q. At this time was shooting still going onf—A. A few shots
were being fired; yes, sir. ..

Q. Most of the shooting was over at that time?—A. Yes, sir.

Q. About how many shots do you suppose were fired all together—
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A. Well, I don’t really know ; something over 100; maybe 125 or 150;
I couldn’t really say. - .

Q. Was most of this shootin, afpcmntly within a few hundred
yards of the barracks or not?—A. It seems it was, sir.

Q. And it started where, with reference to B Company barracks—
apparently?—A. I don't know the names of the streets. It seemed
to he between B Company and C Company, the fire coming from to-
wards town—the reports—seemingiy. . .

Q. The majority of those shots, however, were fired within a dis-
tance of how much from B Company barracks, do you suppose?—
A. I don't know, sir; I couldn’t really say when the first shots were
fired; I was awakened by the first shooting,

Q. But the majority of the shots fired in the earlier part of the
shooting—I do not mean the very first shots, but the majority of the
shots fired in the earlier part of the shooting—were apfarentlv fired
near the post or at a great distance awey from the post1—A. Well, it
seemed they might be about 150 yards from the pcw, seemingly. I
don’t know, siry I couldn’t say positivil({. )

Q. Was the “call to arms” sounded by more than one trum-
peter?—-A. Yes, sir; it was sounded by the trumpeter on the parade
ground and was also taken up by the trumpeters in the next bar-
racks, and also by one of our trumpeters in our barracks,

Q. And by D Company also?—A. I don’t know, sir; B barracks
was next to me.

Q. How long did the bugles continue sounding, approximatelv1—
A. About three minutes, perhaps.

Q. After receiving thiy order from Lieutenant Grier to go and
find Captain Macklin, what did you do?—A. Lieutenant Grier or-
dered me to go load my rifle and report to the commanding officer.
I loaded my rifle, went over to Captain Macklin’s quarters—the first
line of officers’ quarters, next to the administration building; I went
into the door closest to the hospital toward the hospital.

Q. Will you point out on the map the route followed by you from
C Company barracks to Captain Macklin’s quarters?—A. §Stegpil§
to map and indicating thereon.) Here is the adminstration build-
ing; C Company’s quarters are here. I came diagonally across the
ﬁtmd:hground]to this building here [indicating building marked No.

on the map.
Q. Madisog, I hand {ouAa f)l(]iotograph marked No. 5 and I ask
—Lde 0.

you if“;ﬁ)u recognize it
Q. at is itt—A. Fort Brown, Tex.
Q. What part of Fort Browni—A. The line of officers’ quarters

and one noncommissioned staff building.

Q. Does it show the entire line of the officers’ quarters, or just one
end?—A. Just one end, the end next to the administration building.

Q. That would be the east or west end—you can look at the map
there—is it the west or the east end?—A. It is the east end.

Q. No—there is north [indicating]. East is up here; west is down
towards the administration buildings.—A. Oh, it is the west end.

Q. Do you know who occupied that small huilding shown on the
right of the %icture?——A. A civilian clerk for the quartermaster’s
department. I don't know his name. .

Who occupied the next building?—A. I don’t know, sir; I

think it was empty. . .
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Q. Who occupied this building here [indicating on picture]?—
A. Caf)tain Ma&lin—the left-hand side. tiog P :

Q. I will ask you, Corporal Madison, when I said who occupied
the next building, and you replied, “I don’t know, sir; I think it
was empty,” did you refer to the entire double building or to what{—
A Ous side—or No, 8. tyi—A. Yes,si

. No. ou , was empty §—A. Yes, sir.

AQYAN! ﬁ% other half of lt)h)s;t, building—that is, No. 11—

] w slrl

Q. Was occupied by whom?—A. Captain Macklin.

Q. Where is that building, Nos. 11 and 12, with reference to the
small house on the right of the picture?—A. As I hold this picture
in my hand, it is on the left of that small building.

Q. Is it the next building to it?—A. The next building; yes, sir.

Q. I will ask you to make a cross right over what you believe to be
Captain Macklin’s quarters—that is, mark it over the side of the
house that you believe he lived in—mark a heavy cross there, and
sign your name—just write your name above it. [Witness marks
exhibit as indicated.]

Q. How do you know that this half, or this set of quarters, re-
ferred to as No. 11, was the one actually occupied by Captain Mack-
linf—A. I was detailed sometimes in charge of quarters, and I
carried the sick report over there to have the company commander
sign it before taking it to the hospital. ,

Q. Captain Macklin was your company commander, was hef—
A. He was, sir.

Q. About how many times, to the best of your recollection, had you
been in charge of quarters and thus carried the sick report to Cap-
tain Macklin for his signature?—A. About three times, as near as I
can remember.

hQ. That is, while you were at Fort Brown?—A. During my stay
there,

Q. And each time did you find him in this set of quarters-—this
No. 119—A, I did, sir. ) ) .

Q. Where did you find him—downstairs or upstairsi—A. He oc-
cupied the seoondy room downstairs, on the left.

5. The first room downstairs was furnished how, according to the
best of your recollection?—A. The captain didn’t have all his furni-
ture loose; I think he had a sofa in there, if I am not mistaken, but
it had not been uncovered. I don’t know what else.

Q. And you say on each of these two or three occasions that you
carried the sick report over there to him that you found him in the
second room downstairs. Is that right?—A. I did.

Q. Was his bed there at that time?—A. He was sleeping down
there at that time. L )

And you knew of no change in his slesping quartersi—A., I
did not, s.r. )

Q. Did you ever go in the other side of the house—that is, in the
No. 12 side?—A. No, sir.

Q.. Now, on the night of the 13th, when §ou reached quarters No.
11, what did you ses and do?—A. ‘When I reached No. 11 T seen
Captain Macklin’s saber sitting outside the door on the porch, and a
very dim light burning in there. I went into the hall way, and I

ed in a loud tone of voice, “ Captain Macklin,” about five distinct
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times; after which I taken the butt of my rifle and rapped on the
floor five or six times, and after I could not make anybody hear, I
finally thought he was not there. I returned back to the company
and repo to Lieutenant Grier. The company at that time was
still standing in front of the barracks.

Q. The shooting was all over by this time, I suppose?—A. It was;
yes, sir.

. How far inside of the front door did you go when you called
and pounded §—A. I went back to the second door, on the left-hand
side downstairs. :

Q. Were you near the foot of the stairs at any time when you
called and pounded?—A. I was at the second door; I don’t know
how far the stairway back was, sir, that leads upstairs.

Q. Then, after you rejoined the company, was the company moved
elsewhere and placed in positionf—A. After I rejoined the company
I had orders from Lieutenant Grier to step out of the line, unload
my rifle. I did so. The company then was going along squads left;
we moved around in_the rear of C Company, in rear of the vacant
barracks, and formed line of skirmishers.

Q. Along by the wallt¥—A. The brick wall, There wasn’t no
brick wall by the vacant quarters.

Q. Did you about this time receive orders from the commanding
officer—A. I had orders then to report to the commanding officer,
and the commanding officer directed me to take two men and make a
patrol around the hospital and the quarters of the noncommissioned
staff, and to report back to him.

Q. When you made this patrol, did you find any persons who had
not been awakened, or who stated that they had not heard the firing
or the bugle calls?—A. I went to the hospital at first and met a first-
class sergeant of the Hospital Corps, and_some convalescents stand-
ing on the porch. He claimed that he had heard some shots passing
over the building. I went from there to the noncommissioned staff-—
to the corral—those men were already up. I went from there to the
quarters of the noncommissioned staff, which seemingly is a double
set of quarters, right at the side of the ice plant—to the right of the
ice plant—and I knoclked on their doors, and they had not been
awgkened, sir. I awakened them and notified them of what had

happened. .
5PeAbOUt how far in distance were these noncommissioned staff
quarters from the ice plantf—A. About 25 or 30 yards.

Q. Was it customary down thers for this ice plant to be operated
during the night, makmﬁ ice?—A. Yes, sir; they had been doing it.
1 don’t know whether the plant was running that night or not; I
couldn’t say.

Q. But that was the custom down there, for the ice plant to run
at night, making ice for the garrison; isn’t that correct?—A. There
was an engineer there when I passed there. I don’t know whether
he was running there that night or not; I am not sure whether he
ran it any night; but there was a man there at night. I think they
did, but I couldn’t say, I am not sure. )

Q. When you saw this engineer was he apparently in his working
clothes?—A. He was in his ‘working clothes; yer, sir.

Q. Was the ice plant lighted ?—A. It was, sir,
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Q. You don’t remember, however, whether the machinery was
actualllgv in motion or not?—A. No, sir.

Q. But the ice plant was well iighted, and this man was in his
working clothes?—A. Yes, sir.

Q. And he did not look as if he had just been aroused from his
sgun}bers,.but he looked as if he was there for business, did he not?—

. Yes, sir,

Q. Does that ice plant make a good deal of noise when it is
going?—A. I don’t remember ever being there and hearing it when
in operation. I couldn’t say; I don’t know, sir.

Q. With reference to the light that you saw in Captain Macklin’s
quarters, was this a brilliant light or a dim light?—A. A dim light,
sir.

Q. Did you see the lamp or lantern itself, or just the light given
out by it?—A. Just the light. I didn’t pay any attention to what it
was—candle or lamp.

Q. Are you absolutely certain that you went on this errand to the
1uarters where yon had always found Japtain Macklin before?—

. I am positive I did, sir,

Q. And on which side of the door was his saber standing, do you
remember, on the right or the left, as you went in?— A, It was
standing outside of the door. I don’t remember whether it was to
the right or to the left.

Q. Isthere any dposqibility that you went to any other quarters than
No. 119—A. I did not go to any other quarters, sir.

Cross-examination by the Accusen:

Q. How long have you been in the service, Corporalt—A. Eleven
years, nine months, and eight days, sir.

Q. Where did youn serve; what regiment?---A. In the Twenty-
fourth Infantry and the Twenty-fifth, sir. -

Q. How long had you been in Captain Macklin’s company #—
A. From about December, 1904, to November 22, 1906,

Q. How often did you visit his quarters before Augnst 137 Do
you remember?—A. I don’t know, sir; I don’t remember.

Q. Frequently or not?—A. Only when I was detailed on some duty
to go over there and do something, sir.

5. When you were in charge of quarters?—A. Yes, sir.

Q. Do you 'bnﬁ).pen to remember the last time before August 13
that you visited his quarters?¥—A. I do not, sir.

. How often did you go on in charge of quarters, Corporalt—

Q H ften did  on in ch f quarters, C 1?
A. T couldn’t really say; I didn’t run the roster, and you would have
to refer to the company records to find that out, sir; I don’t know.

Q. How many noncommissioned officers were there in that company
at that time?—A. We had a full staff, with the exception of two men
short—one on furlough and the other on rifle competition; he was
the first sergeant, and that made us two noncommissioned officers
short on that duty.

Q. Would you say once every ten days—how much or how little?—
A. T couldn’t say, sir; you would have to refer to the roster; it might
have been ten days; may have been fifteen,

. Q. Can’t you give any approximate idea at allf—A. I could not,
sir.

. Q. Did you go on service once every three dayst—A. I don’t know,
sir,
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Q. Once every six days?—A. I don't know.

Q. Once every five days?—A. I told you I could notg\;eyou an
a imate answer in that respect without referring to the register.
I{ you had your roster. I could show you exactly how it ran.

Q. But approximataly you went on once in every ten or twelve
days, did yon?—A. I guess so.

g:’ What kind of night was this 13th of August!—A. It seemed
to be a very dark night. sir.
. Was the post weil lighted?—A. Well, the kind of lamps you
had in one of those old posts—lit up with that. You know what
kind of light that furnishex

Q. Were there many lights in the post!—A. I don’t know how
many were in the post. sir: there were a few in the officers’ line.
About what time of night was it that you went over to Captain
Macklin’s quarters?—A. Thev say that the shooting occurred about
12 o'clock. and I went over there about five or seven minutes after the
shooting occurred. or during the time it was going on—just before

Qo

o

Q. Do you mean that you went over there five or seven minutes
after the shooting had ceased or five or seven minutes after it had
occurred?—A. A fier it had commenced.

Q. Was it still going on when vou went over there!—A. A few
shots were still being fired when I had orders to go over there.

Q. How did this shooting affect you!—A. Frame your question—
in what respect. sir?

Q. 1T mean what were your sensations during this shooting?—
A. Well. of courve. 2 man would naturally have a little fear when he
was first awakened; he would think some one was firing upon his
quarters—most like any other man would be. That is the way I felt.

Q. You felt somewhat frightened!—A. At first I did, when I first
awakened: yes dir. .

Q. }ave you a very loud voice!—A. Yes, sir.

Q. Did you have any trouble in making vourself heard as a witness
in the last court vou te-tified before!—A. I did not. sir.

Q. What report did you make to Liecutenant GGrier when you re-
turned to the company —A. I told Lieutenant Grier I couldn’t find
the captain over there. Lieutenant Grier asked me if I went up-
stairs: I told him I did not.

Q. Do you know why there was any inquiry as {0 whether or not
yoahal;lifonenps.aixs!—?i.gildpnﬁsir. ¢ divining C

. You notice any it 1n the set of quarters aajoinl ap-
tain Macklin's. in the same building?!—A. 1 d(!d not. sir. e

Q. Was there any light there, could you testify to that positively,
or not?—A. I didn't notice. sir.

Q. This last shooting that you heard, where was it located with re-
spect to the post. Corporal !—A. What do you have reference to?

Q. Can you give any idea as to the approximate location of the
shooting that vou described as being in town that night, the latter
part :ﬂg that shooting?—A. Well, it seemed a grood distaroe away—
just & few shots. .

Q. And with reference to the ros!. it was nearest to what part of
the post—the administration building or toward the guardhouse, or
bow £—A. No, sir; it was in the rear of C and B Company.

L
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Q. How did you happen to know that those people living in the
noncommissioned set of quarters were asleep when you went around
therei—A. 1 was sent around there to make a careful {nyestigation
on patrol, and I went to their doors and knocked on their doors to sce
ifﬁ y were there, and to make proper reports to the commanding

cer,

Q. Where was this light that you saw in Caplain Macklins quar-
ters?—A. I never paid any attention to the light in there—I don’t
know whether it was up—seemingly it might have been in the hall,
may have been in the hall or upstairs; I couldn’t say. It might have
been u&hlgh or low. I don’t know whether it was a lamp or a candle.

Q. Wasit a brilliant light at all?—A. A dim light, sir.

Q. If it was a lamp, would it have been a lamp turned down, do
re bt AR e et e g

ou went 1nto aln m's ers that o you
think ygﬂ f1{011](1 bam:hakened hi-“;]‘!—A. By the noise I was m’;k-
ing, and after so m ooting sounding to arms going on, it
:egmed like I should have wakened him; yes, sir.

Q. Had you ever had any difficulty in awakening Captain Macklin
before; had you ever had occasion to attempt to awaken him?—A. I
had occasion at Niobrars to attempt to awaken hin.

Q. Did you ever have any trouble in doing it?—A. Well, in the
absence of his wife he was kind of hard to awaken once or twice
when I had occasion to carry a sick report to his quarters.

Q. Where was the entry to that stairway within the hall. in quar-
ters No. 119—A. Leading upstairs?

Q. Yes.—A. Facing the quarters, as I sit now, it was on the right-
hand side, I should think, sir; being in double quarters.

Q. Was the entry in the front or rear?—A. I don’t know, sir. It
may be in the rear; I never paid that much attention to it.

. Q. Now, just think, if you can. and try to give us vour belief

about that?--A. I couldn’t give a definite statement concerning it, be-

ause I did not go over there really to inspect the quarters. I don’t
ow, 8ir.

Q. Now, I just want vou to think a moment. Corporal. before you
answer that, and see if you can not remember whether that entry to
that stairway was to the front or rear?—A. I can suggest. but I can
not give a definite statement.

Q. Where do you think it was?—A. I think it was in the rear.

To this question the judge-advocate objected, as fol'ows:

I object to that. I do not know myself which way this stairway ran—
whetber it was in the rear, or rar from the rear toward the front. or one side
or the other; but this witness has stated before that

be
can do I8 to guess; [t is a mere matter of opinicn. and not a statement of fact,
and this Is what he has stated several times. Bat inasmuch as v

ment. the only times he was ever down there Captain Macklin was downstairs,
::‘l’t.he had pever had occasion to go upsiairs or pay any partictiar attention
Assoc1aTe CounseL ror THE Accusep. May it please the court, I
am very glad (o know what is in the mind of judge-advocate
with reference to this particular set of quarters. If we desire to call
him as a witness to establish any point in regard to that particular
set of quarters we will do so. For the present we are trying to get
* °
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at what is in the mind of the witness with respect to the location of
those quarters, and we think it proper {o bring out any little detail
that he remembers with respect to that set of quarters, which will
serve to fix the situation in the minds of the court. This witness is
not being examined upon any knowledge that he had of the set of
quarters that Captain Macklin occupied at Fort Brown. He is being
cross-examined on particular points that he has given—that he went
to that particular set of quarters—and it is with the purpose of sug-
gesting to this court and suggesting to us whether or not he is posted
as to the particular set of quarters that he went into. It is not to
determine what his knowledge of this set of quarters is.

The PresmeNnt. The witness should answer as to what he knows.
If he dors not know, he should say so. On such questions he should
make a clefinite statement, and not a guess, Will the judge-advocate
have that last question read?

(The reporter read the last question and answer.)

The Jupge-Apvocate. I object, sir, to its being considered as evi-
dence—the statement that he thought it was in the rear--as tendi
to show that the quarters to which he went were not those occupi
by Captain Mucklin if the stairway in Captain Macklin’s quarters
happened to run in some other direction, as the witness meroly an-
swered this question after a number of qtiestions to which he replied
that he did not know which way it went and could not really give an
approximate idea—but finally, after bein% urﬁed ?ain and again,
he stated that he thought it was one way, but he didn’t know. And
I request that the court not consider that last question and answer as
evidence.

A Memeer. I move the court that the objection be not sustained,
without clearing the court. The court is competent to decide what
question is proper.

The accused, his counsels, the reporter, and the judge-advocate
withdrew and the court was closed; and on being opened the presi-
dent announced in their presence as follows:

The obhjection of the fudge-ndvocate Is not sustnined. The questlon will
:ttgn&——l think it has alieady Leen answered—the question and the answer will

n

Q. Corporal, will you state a little more definitely what was the
actual order that was given to vou by Lieutenant Grier with respect
to visiting Captain Macklin’s quarters?--A. The commanding officer
told Lieutenant Grier to have a man go over there to Captain Mack- -

- lin’s quarters and see if he was there, and perhaps if he was not

there he might be down about his guard—but to send a man over
there. Lieutenant Grier called me and told me to load my rifle Eo
over to Captain Macklin’s 3uarters to see if he was there, and if he
was there, to tell him by order of the commanding officer to report to
the commanding officer; and I did so. .

Q. Now, when you came back and reported to Lieutenant Grier,
what was your report, as definitely as you can tell it?—A. I reported
to Lieutenant Grier I could not find the captain. He asked me did
I go upstairs; I told him I didn’t. )

Q. But you understood that the intention that was expressed in
his order was to the effect that you‘were actually to awaken Captain
Macklin if he was in his gqarters?-—-A. Make that statement again
please. I don’t understand it.

134
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.Q Did you understand that the order of Lieutenant Grier, as
given to you, was in effect an order that {{ou were to go over to dap-
tain ’s qu and if Captain Mdcklin was there, that you
were to actually find him, and if he was asleep, that you were actu-
ally to awaken him; did you understand that, Corporalf—A. I
understood the orrler was to go to Captain Macklin’s quarters and
see if he was there, in his bed—where he had been sleeping; of course
I was not su¥posed to fpmwl all through the quarters. I taken it
that way. Of course, if I had known he had slept upstairs I would
have went upstairs; but I went there and I made enough noise, if he
was upstairs or downstairs, I should think, to awaken him.

.Q. But you actually did not go into the room he was sleeping in,
did you?—A. I never went upstairs.

Q. What room did you go in, Corporali—A. I didn't go in uny
room. I went to the door of the room I generally went to, and
knocked—the door was open—and I called in a loud tone of voice,
“C:stam Macklin! ? I did this in the way of thinking he had
heard the firing and miﬁht perhaps think some one else was comin
to his quarters, and I called, thinking he might know my voice—an
then, after calling four or five distinct times, I rapped on the floor
with the butt of my rifle, and I thought if anybody had been there
surely they would have answered.

Q. Now, I .1sked you if actually you did go into the room in which
Captain Mackiin was asleep, and you said you did not go into the
room upstairsf—-A. I did not, sir. Jo

Q. Did you actually go into that room downstairst—A. I went
to the door—the rcoms are very small—I went to the door, and the
door was open.

Q. Now, what did you see in that room, if yon saw anything at
all?—A. I didn't pay any particular attention. I didn’t distinguish
any furniture or anything, if that is what you have reference to.

6. I want to know just what you saw in that set of quartersi—A, I
never went there to tigure out what kind of furniture was in the
house; T went there just the same as if I had been sent there in time
of warfare—on an ur%:ant occasion—and I went there, as near as I
knew how, and made the necessary reports. .

Q. I believe that you, as corporal of that company, reccived an
order from the commanding officer, and that you made your best
effort to carry out that order.—A. I (iid, sir,

d in carrying out that order you went over to the set of
quarters you believed Captain Macklin lived in¥—A. I went in the
set of quarters I knew he lived in. i

Q. Now, what I am trying to find out from you is whether you did
actually carry out the order, no matter what your intentions were{—
A. I did carry out the order.

Q. And I want to know what you saw in that particular house to
show you, or to show us, whether or not you were mistaken in the
house, ar-! to show what you did when you actually went there. I
will just .. “ke this explanation so you can understand what these
questions relate to.—A. Well, I have told you what I did when I
went in_there; but as to going to look and see if he was asiecp in an
iron bed or a Government bunk, I did not do that; I went there and
made cnough noise to awaken anybody, except they were in a trance,

seemingly.
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Qi Do you know where Caftain Macklin slept in his quarters{—
A. rlt?:tow where he slept-the last time I went there carrying the sick
repo
a Q..,t.But you don’t remember what date that wasf—A. No, sir; I
on
A.Qﬁ' Do you remember how long it was before this 13th of Augusti—
0, §}r,

Q. You do not have an approximate idea of what that time was,
do you, Corporali—A., at do you have reference to, sir?

Q{. I say, you do not have any approximato idea of what that time
was that {ou last carried the sick report, or how long before the 13th
of August thnt wors?-—A. No, sir; I don’t. They were going on prac-
tice marches by companies, and our doing guard duty there—we
didn’t get but very little time for gnard duty and different duties—
and sometimes it might be five, seven, or eigf:t_, or ten days, for all I
know, and I couldn’t give a definite answer without reference to tho
companies’ records. )

Q. I just want your recollection of it?—A. I don’t know,

Q. You do not know, then, where Captain Macklin-—A. I know
where he was suprosed to be sleeping all the timoe before,

Q. You do not know where Cuf‘).t‘.mn Macklin slept on the night of
the 13th of August?—A. I don’t know, sir.

Q. You do not know what was in this room downstairs that you
opened the door of I—A. There was a desk in there, if I am not mis-
taken—I am quito sure there was.

Q. Was there anything elset—A. I couldn’t go to work and narae
to you the different furniture there. Without anr disrespect, [
didn’t stay therc—over there—myself, but I went there to awaken
the captain up, where he had been sleeping. :

Q. Was there a bed there?—A. There had been a bed there,

Q. No, no; I mean was there a bed there on this night you went
to the house?—A. There was a very dim ]ifht, and the door was
open; I called and I rapped on the door, but I didn't go to look into
the bed, or to prowl around, or anything like that; and after the
commanding ofticer made the remark that the captain might not bo
in his quarters, might be down with his guard, I didn't go to prowl
around at all,

Q. Was there a bed in this particular roomt—A. I don’t know, sir.

Redirect examination by the Jubar-AnvocaTe:

Q. Corporal Madison, you stated the guard duty down there at Fort
Brown was rather severe, particularly upon the noncommissioned
officers?—A. Yes, sir.

Q. And wero the noncommissioned officers kept particularly busy—
generally either on guard, on old guard, or on special duty i—A, They
wasn’t on any specinl duty, to my knowledge, sir.

q Q.gln your company i—A. In my company, you say, on special
uty

Q. Yes.—A. Well, I don’t remember of any particular noncom-
missioned officers being on specinl duty at that time, sir, to my ree-
ollection at the present time; but guard duty—by going out once u
week on these marches—sometimes two companies went out and ono
company had to furnish the guard, that is the reason I say it mado
guard duty pretty strict, and if I am not mistaken we had 46,
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and by the extra and special duty mentioned, of course, it didn’t
leave but very few men for duty, and then the noncommissioned
officers would have to be on for a time, and then take their turn out
on the march, and then come back and go on guard again,

Now, Corporal Madison, what is your idea as to how often
you yourself went on as a noncommissioned officer in charge of
quarters! Do you think it was once every five or six days; or once
every ten or twelve days; which is the neaver do you think?—A.
Well, I don’t really know, sir,

Questions by the Courr:

Q. Corporal, you stated that you went over to Captain Macklin's
quarters under instructions from Lieutenant Grier, coming from the
commanding officer{—A. Yes, sir.

Q. To find if Captain Macklin was there, and in case he was there
to tell hini that the commanding ofticor wanted himf—A. I did, sir,

Q. You went to the room in his guarters where you knew, or
thought you knew, he slept1—A. I did, sir.

“You came aw:{ without finding the captain, and yon state
positively to the court that Captuin Macklin was not in that room #—
A. Downstairs, I did; yes, sir. )

Q. You can state that?—A., You say did I state that? ,

Q. T want to know what you can state. You are absolutely certain
that C‘;’)tam Macklin was not in that room when you went there and
knocked on the door?—A. The dcor was open.

Q. Well, when you knocked on the floorf—A. I never pulled back
the cover or anything. I can’t say whether there was & bed in there
or not; but 1 made enough noise, if he was there, exc_eptmg he
being in a trance, why, he would have been awakened—if he was
downsteirs, I can state that positively to the court.

Q. I want you to state for the information of the court, if you can,
whether you know or do not know if he was or was not in that room,
You went there to find him; you had definite orders—that is, by
knocking there?—A. Yes, sir.

Q. And you went to the room where you thought he was. Now,
did you go away without knowirg whether he was thero or not, or do
you know he was not in there?—A. I never went into the room, or
anything like that; but I can positively state to the court that the
captain was not sleeping downstairs at that time when I went there,
If he was, he was in a trance,

Q. Yes; you have stated that before; but I want you to state
positively just exactly the fact: Was he or was he not therei—A. I
wouldn't begin to staws to the court that I went there and prowled
uround the room, because I didn’t. . ) .

Q. Did you, au this time, see Captain Macklin, or did you not{—
A. I did not, sir. . ) . )

Q. Was there, in the vicinity of Captain Macklin’s quarters, either
any path or lamp-post, or any feature of the landscape that would
enable you to mark that house so that you could not mistake itf—
A. There is a lamp-post between the first and second sets of quarters
if I am not mistaken, not very far from his quartere, I am sure 1
went to his quarters. ) _

Q. What makes you sure you went to his quarters; how did you
lucate the house that night?—A, Why, I located it by going direct
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to his quarters, and I had been there so often I know I went to his
quarters—I am positive I did. . )

Q. After you had been to Captain Macklin’s quarters, Corporal,
and had left there, you left there thinking you had carried out your
orders—in other words, you loft there thinking that Captain Macklin
was not there; is that correct{—A, I did, sir. . .

Q. Was there a light in the next buiidmg to Captain Macklin’s
quarters—in No, 10—at that timef—A. No. 10¢

Q. Yes; the next quarters east of Calptain Macklin’sf—A. That
is where Licutenant Lawrason lived. I don’t know, sir, whether
there was a light there that night or not. .

Q. In going to Captain Macklin’s quarters fromm C Company, did

ou pass near these quarters No. 10 or not 1—A. I went in a triangu-
ar direction across the parade ground direct from C Company over
io the last set of quarters, which was the first set of quarters from the
adininistration building, to Captnin Macklin’s quarters, 'The next
set of quarters was No. 9 and No. 10. I know very distinctly the
difference. ' )

Q. Was there a light in No. 101—A. I never paid that much at-
tention. That was another officer’s quarters, and I was not sent to
his quarters, . .

Q. You do not remember, in passing near there, whether yon
glanced at the quarters or notf—A. No, sir; I don’t remember it.

Q. Corporal, you knew that Captain Macklin was officer of the
day, did yon not?—A. T did, sir; before I left the quarters.

4 dé You just stated you saw outside on the porch his saberf—A. I

id, sir,

d. Did you report that fact wken you got back to the commanding
officer, that you had not found Captein Macklin, but had seen his
saber on the porch1—A. T didn’t make that report to the command-
ing officer at all. T reported to Licutenant Grier.

Well, to whomever you reported, I want to know if yon men-
tioned the fact that although you conld not find him you saw hix
saberf—A. I don’t remember I told him that, because the officers
have two sabers, and I did not know but that some other officer
might have been with him. T did not make that statement. ¥ told
him I couldn’t find him. On a night like that I dare say there
wouldn’t any of the men in here think of making that statement
Erobubly, bocause T thought just like the commanding ofticer, that if

e was not in his quarters he was down with his guard.

Q. Tho fact of his saber being there did not suggest to you that
he might be in the building romewheref—A. No, sir. After the call
to arms was sounded it appeared to me that his saber might be there,
and after the firing commenved he would put on his six-shooter, just
like he was ﬁ?ing into the ficld, just like any other officer would do,
gir—that is the reason I didn’t do that,

Redirect examination by the Junoe-Aovocate:

Q. You stated that Licutenant Lawrason lived in quarters No.
(1193—.& If I am not mistaken. I am not positive, but I think he

id, sir,

Q. Who lived in quarters No. 9; do you know?—A. T am not sure;
I don’t know whether Lioutenant Higgins lived there or not. I am
not sure; I don't know,
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Q. Did anyone live in quarters No. 129—A. I don't know, sir; I
don't think so. All the officers were away from the post except
about four at that time, sir.

Q. Was this desk you saw in the bedroom downstairs, did that
desk look like a desk you had ever seen thera before, or noti—A. Yes,
sir; it was the company commander’s desk.

Questions by the Courr:

Q. You spoke about pulling the cover back—that you did not pull
the cover back. What did you mean by that “ cover?”—A. I mean
by this, the company commander had been sleeping down there, and
they wanted me to make a statement that I did go to the bed, if
there was a bed in there—or something like that. That is what I
meant by that.

Q. You were referring to the cover of the bed, were yout—A. Of
the bed ; yes, sir.

Corporal, you said this desk looked like an ordinary company
commander’s desk. Do you mean that it had a high top to it, or was
it flat like a table?—A. Why, flat like a table, I think that is the
kind he had—I am not sure; T wouldn’t be positive about that, cither.

Q. Was this desk yon saw in this room, was it the same desk the
company commander signed sick reports onf—A. It was the same
thing he signed the sick reports on; yes, sir.

Recross-examination by the Accusen:

Q. Just point out the light that you described in your previous
testimony as being located near Nos. 11 and 12,

A Memser. You mean the street lamps?

Q. The street lamps.—A. As to how arrarged?

That particular one that was nearest that set of quarters?—
A. Well, I don't know for sure, but it should have been setting be-
tween 10 and 11, something along there, the way the lamps ran up
and down the front of the street.

Q. You think it was between 10 and 11—A. I am not sure. There
was one post, though, over to this line—it may have been near No. 10,
something like that. ) .

Q. You wouldn't say it was near where this check mark is [in-
diﬂatil]'lf on map]#—A. No, sir; I don’t know.

Q. How do you .know that officers have two sabers?—A. Well, T
don’t know. I have seen oflicers that had two sabers,

Q. Did Captain Macklin have two sabersi—A. I don't know, sir.
Captain Macklin used to leave his saber in the orderly room some-
times, I don’t know whether he had two or not.

Q. You never saw two, did you?—A. No, sir.

Q. Corporal, what idea did you have in mind when_you spoke
about'the cover of the bed there in that back room?—A. In the back
roomn

Q. Yes—A. The idea I had in mind, it scemed to appear to some
of the members of the court that I should have went into the room,
and seen if the bed was in there, and seemed to think I didn’t do my
duty by not doing so. . i )

. &), ot have not in your mind any idea of having seen a bed or
cover in there?—A. Not on that night; no, sir,

(Excused.)

k3|
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Joserr Henry Howarp, a witness for the prosecution, was duly
sworn, and testified as follows:

Direct examination by the Jupce-ApvocaTe:

Q. What is your name, present residence, and occupationf—A.
Joseph Henry Howard, 812 Twelfth street, Louisville, Ky. ; laborer.
Q. Do you know the accused? If so, state who he is.—A. Yes, sir;
Captain Macklin.
. Were you in the service of the United States Army on Auﬁust
13, 1006? If ro, state in what company and regiment and where
you were stationed.—A. Yes, sir; I wds in Company D, Twenty-
fifth Infantry, at Fort Brown, Tex.

Q. What rank did you have in the company?—A. Private.

13?. Rid YYou go on guard about 11 o’clock on the morning of August
amad 2 X &, Sll'.

Q. To what relief were you assigned #—A. The first relief.

Q. And what post?—A. Post No. 2. |

Q. That post extended where in the daytimei—A. In the rear of
the soldiers’ barracks, .

Q. In the rear of C, B, and D barracks, or did it also extend in the
rtl:ar of the vacant barracks¥—A, In the rear of the vacant barracks
also.

Q. And at night, or hetween retreat and reveille, where did your
post extendf—A. Around the barracks.

Q. Entirely around the four sides of the barrackst—A. Yes, sir.

Q. Keeping them on your left?—A. Yes, sir.

Q. What time were you posted the last time you were on the post
prior to check roll call on the night of August the 13th? Do you
remember?—A. The last time?

Q. Was it about 10.309—A. I went on about 10.30; yes, sir.

Q. And you would have been relieved at what time ordinarilyt
You went on at 10.302—A. I should have been relieved at 12.30.

Q. Did you hear “call to quarters” and “taps” sounded that
night?—A. Yes, sir, . )

Q. Could you hear the noncommissioned officers in charge of quar-
ters report to the officer of the dag t—A. Yes, sir.

Q. Did yon seo the officer of the day after that!—A. Yes, sir.

Q. Under what circumstances—A. I saw him on post; he came
around and received my orders.

Q. Then, after he asked you your orders, did Iis leave the vicinity
ﬁf )(iqgr posti—A. Yes, sir; he went on away from me; I suppose

e did.

Q. And did you see him again within a short time?—A. Yes, sir,

Q. Where was he going theni—A. He was coming away from the
gate when I saw him.

Q. Was anyone with him?—A. There was some children along
with him, . .

Q. Did you see him againi—A. No, sir.

A.Qﬁ Before the next morning—before daylight the next morningt—
o, sir.
Did an ing unusual happen about midnight of August the
13th¥—A. Yes, sir.
Q. What?—A. The shooting in the town,
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. Q.a It apparently storted where?—A. It first started over-in the f

road.

Q. The garrison rcad—the road that runs along by the brick
wall?—A. Yes, sir.

Q. And about opposite which company barracks, could you telit—
A. No, sir; it was away from the cotﬂ:nﬁ;lrmckc
. Q. This shooting was away 1—A. st shooting was; and then
it opened up agsin in the rear of the barracks—in the alley.

(Ee In the alley that runs between Washington and Elizabeth streets
and parallel to those streets—the so-called Cowen aller?—.A\. Yes, sir.

Q. Was there a good deal of shooting?—A. Yes, sir. .

Q. What kind?—A. Loud reports; every kind of different guns,
seemed to be.

Q. Rifles and revolvers, and so on1—A. Yes, sir.

Where were you at the time this shooting began in the alley !—
A. 1 was in the rear of the barrucks; at the interval between B and C
companies’ quarters.

Q. And after this shooting had been going on for a few moments,
did you do an thin[i" yourself2—A. Yes, sir; I gave the alarm.

Q. How did you do it? Where did you go?—A. I gave the alarm
2: the {‘:r of the barracks; in the interval between B and C Company

rrac

Q. By calling?—A. By calling, “ The guard, post No. 2.”

Q. Then what did you do?—A. T went between B and C Company
barracks and ﬁave the ularm on the front side.

Q. How did you give the alarm this time?—A\. By discharging
my piece and calling the guard.

Q How many times did you discharge your piece?--A. Three
times.

Q. In what general direction?—A. It was elevated toward the
officers’ line.

Q. Did the “call to arms” begin about this time?—A. Yes. sir.
l\)Vhen I fired the last shot the “ c»]l to arms ™ began at the guard-

ouse.

Q. Was this % call to arms ” taken up by anyone else?—A. It was
taken up by the musicians over at the barracks—taken up by B Com-
pany musicians, and some other companies also taken it up.

Q. And those bugles sounded for how long, approximately—one
minute or two minutes or five minutes, or how long!—A. About two
or three minutes, I surpose.

Cross-examination by the Accusen:

Q. Henry, how long have you been in the service?—J\. T have been
in the service three years and eight days.

Q. In what company and regiment did you serve?—A. D Com-
pany, Twenty-fifth" Infantry.

Q. Your complete service?—A. Yes, sir.

Do you remember what was the date of your second enlist-

ment1—A. I was on my first enlistment.

Q. You said you had served three years and eight days.—A. I was
held eight days overtime on my first enlistment.

Q. What time was taps sounded that night at Fort Brown?—
A. At 11 o'clock.

Q. What were your hours on post No. 20—A. From half past
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10 until half past 12 tour of duty, and I stayed on the post overtime—
it was something after 1 o'clock before I was relieved. .

Q. From half past 10 until 1 o’clock?—A. It was something after
1 oclock.

Q. You say that the officer of the day, Captain Macklin, visited
you on post after taps?—A. Yes, sir; immediately after taps.

Q. From what direction had he come when ke reached your post,
do you know?!—A. Ile came from the parade ground.

This was the first post he visited, was it?—A. Yes, sir.

Q. How long did it take you to turn over your orders, have yon
any idea?—A. No. sir. It only taken me a few seconds.

Q. What direction did Captain Macklin go from your 1—A. I
was in the rear of the quarters when he received my orders and he
went up toward the gate.

Q. Toward the Elizabeth street gate?—A. Yes, sir,

Q. He wen® toward the gate?—A\. Yes sir.

Q. How long was it after he had left yvour post that yon saw him
with these chiidren there on that walk leading in from the gate!—
A. About twenty-five minutes.

Q. About twenty-five minutes?—A. Yes. sir.

Q. Did you hear any disturbance there at this particular time when
he was with those children?—A. I heard the children. There seemed
to be someone laughing and talking out in the street before I saw
them: there was someone out in the street laughing and talking,
and shortly after J saw Captain Macklin and the children passing
me. going down the .~ad.

Q. But I mean yen did not hear any particular disturbance among
:]heseb‘chli\l_dren, other than this laughing and talking?—A. I heard a

rking.
05. Did that have any reference to these children?—A. 1 don’t
know. sir.

Q. Where was this dog?—A. He seemed to be out in the stree

Q. Near them?—A. Down in that direction. :

Q. Barking at them?—A. I don’t know, sir—but this dog was
barking at the same time these people were laughing and talking out
in the =treet.

Q. Now. yvour estimate. then, of the time this oocurred was about
twenty-five minutes past 11?7 You say it was about twenty or
xret;}_\'-ﬁ\:e minutes after Captain Macklin had visited your post?—

. Yes, sir.

Q. Did you see where Captain Macklin went from that locality 1—
A. He went straight across the parade ground.

Q. Toward the officers’ quarters?—J\. Yes, sir. And the chil-
dren went that way also.

Q. Whose were those children: do you know?—A. No, sir.

Q. Do you know whether they were post children or town chil-
dren?--A. I taken them to be children who were living in the post.
1 don’t know. .

Q. Why did yvou take them to be children who were living in the
post !—A. They were coming in at that time of night. and I thought
maybe they were coming home: I thought they lived in the post
somew here. . _

Q. How long was it after this shooting first began that you

8. Doc. #2,60-1, pt 3—B
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sounded the alarm—that you gave the alarm there by firing your
riflet—A. About two seconds.

Q. Do you think it was that near the first shot?—A. I didn’t give
the alarm until the fusillade opened up in the alley.

Q. What T mean, Howard, is how long after the shooting first
began was it that Xou fired your rifle out in front of B and C Com-
gany barracks?—A. It was a minute from the time that I heard the

rst shot until I fired the rifle in front of B Company’s quarters.

Q. And you fired your rifle three times?—A. Yes, sir.

Q. And with reference to the last shot you fired, when did the
% call to arms” come?—A. About the time that I fired the last shot
the “ call to arms ” was sounded, from the guardhouse.

Q. You testified what particular musician sounded that first “ call
to arms "—I mean, not his name, but whether he was a musician of
the gunrd or_company musician{—A. It was sounded from the
guardhouse. I suppose it was the musician of the guard.

Q. Now, where was it next sounded from?—A. At B Company’s
barracks.

Q. How many musicians?—A. I don’t know, sir. B Company’s
musicians sounded it.

Q. Both of them?—A. It sounded like it was two or three.

Q. Well, how many musicians did B Company have—do you
knowi—A. Two.

Q. It could not have been sounded by more than two, then? Where
was it next sounded from2—A., All the way down the line among the
companies, .

Q. C Company’s next2—A. Yes, sir, .

Q. And then D Company’s?—A. T am not sure; it sounded like
more than one musician; I don't know how many it was,

Q. Do I understand that your idea of this was that “ call to arms?
was sounded first by the musician of the guard, and then taken up
by B Company or by C, or both the other coms)anies?—A. Yes, sir.

Q. Did you see Captain Macklin again on the night of the 13th or
morning of the 14th, after half past 11?—A. No, sir; I don’t remem-
ber seeing him any more. .

Q. Did you sce any of the officers in command of the companies
after they had taken position along the wall, in the rear of the com-
pany barrackst—A. Yes, sir.

Q. Did you see the officer in command of C Company t—A. No, sir;
I don’t remember seeing him.

Q. Did you hear him?—A. Lieutenant Grier-—I heard him,

Q. You heard his voice, did you?—A. Yes, sir.

Q. You were familiar with that?—A. Yes, sir.

Q. Were you on post when Captain Backlin came and relieved
him, or do you know anything about that?—A. I don't know when
Captain Macklin came.

Questions by the Courr:

Q. You stated that Captain Macklin went back toward his quarters
with those children; they went in the same direction. How far were
you from Captain Macklin at that time?—A. T was about 50 yards, I

ess.
qu. Well, how do you know it was Captain Macklin?—A. I taken it
to be him—he had on his saber, and I saw them from the light-at the

"
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gate; there is a light right at the gate, and they were comin the.
were crossing the road, ceming t%wa;‘d the beracks whengf sav};

em.

Q. You could- see them under the light of the gate? Is that the
wa Eyou recognized him?—A. Yes, sir.

( xcused.)

ALEXANDER ASH, 8 witness for the prosecution, was duly sworn,
and testified as follows:

Direct-exemination by the Junce-ApvocATE:

Q. State i'(our name, residence, and present occupation.—A. Alex-
ander Ash, Kansas City, Mo., laborer.

A Qi" Did you ever serve in the Twenty-fifth Infantry as a soldier{—

. Yes, sir,

Q. In what company —A. Company D, Twenty-fifth Infantry.

Q. Was all your service in the Twenty-fifth in this company{—
A. No, sir. A’month or so I was in the Ninth Cavalry.

Q. Were you in Company D, Twenty-fifth Infantry, on August 18,
1906 ?—A. I was, sir.

Q. Where were you stationed then?—A. I was stationed at Fort
Brown, Tex.

Q. Did you mount guard that day?—A. Yes, sir.

Q. What relief were you assigned to?—A. First relief.

Q. And what post?—A. No. 4,

Q. Was No. 4 kept up during the daytime?—A. No, sir.

Q. It was posted at what time and relieved at what time?—A. T
don’t know, sir, just what time it was posted.

Q. Tt was posted about retreat, wasn’t it, and taken off at revcille$—
A. Yes, sir; it was posted about that time, as near as I can recollect.

Q. You were posted on the night of August 13 at about 10.30, were
you?—A. Yes, sir.

Q. Did you hear anything unusual about midnight?—A. Yes, sir.

Q. Whati—A. I heard some shooting about midnight.

Q. From what direction did the main part of this shooting ap-
pairently come?—A. It came from the vicinity of the barracks some-
where.

Q. Could rou hear this shooting plainly?—A. Yes, sir; I could
hear it plainly.

lQl. And did you hear any bugle calls?—A. Yes, sir; I heard bugle
calls. .

Q. When were you relieved from this post?—A. I was relieved
about 2.30.

Q. Were you inspected by the officer of the day at any time you
were on the post?—A. Was I inspected by the officer of the day?
No, sir; I was not.

Aé?You. were inspected at the guardhouse by him, were yout—

. Yes, sir.

Q. You do not know the distance, do you, from B Company bar-
racks to your post No. 49—A. No, sir; I don’t.

Q. But your post ran where? Describe the route you took.—A.
My post ran from th&commissary, around the guartermaster’s depart-
ment, and back to the commissary, all around, taking in all of the
quartermaster’s building, the storehouses, and commissary,
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Q. You kept them on which hand?—A. Kept them on my left
all the time.

Q. How long did the shooting keep up that you heard?—A. I
don’t know, sir; I couldn’t say. )

Q. Did it keep up five minutes, ten minutes, or how long?—A. It
might have kept up that long; I couldn’t say whether it kept up
five, ten, or fifteen minutes.

Cross-exumination by the Accusen:

Q. Ash, do you understand this map heret—A. No, sir; I don’t.

Q. Just come up here and I will sce if I can explain it [indicating
on map]. All this portion in there is the post at Fort Brown.—
A. Yes, sir. )

Q. And this portion on the other side of what is marked “ road *
is Brownsville?—A. Yes. sir.

Q. And these are the comgmv barracks running from the river—
B Company, C Company, D Company, and a vacant set of bar-
racks?—A. Yes; sir.

Q. And these are officers’ quarterst—A. Yes, sir.

Q. And here is the guardhouse?—A, Yes, sir.

Q. The hospital and post exchange are over here [indicating}—-
not shown here on the map, but off' to the right, as my pointer goes
A, Yes, sir.

Q. Now, can yon tell from this explanation what was the general
locality of your post that night—say, with reference to the hospital
and post exchange? Was it off in that direetion [indicating] or
here toward——A. It was off in that direction |indicating].

Q. The hospital was to the right of the gunrdhouse as we look at
the m’a;[')?—-;\. Yes, sirj and the commissary was to the right of that.

Q. The commissary and the quartermaster’s building was to the
right of that hospital?—A. Yes, sir.

Q. How long were you on post?—A. From half past 10 to half
past 2. I was on four hours,

Q. About how long did it take you to go around your posti—
A. Well, walking the post slowly, it taken me ten minutes or fifteen
minutes—something like that—or twenty minutes,

Q. About ten, fifteen, or twenty minutes?—A. Yes, sir.

Q. Now, with respect to the buildings there, where was that firing
that you first heard that night®—A. The first T heard?

Q. Yes.—A. Well, two shots to the right of o, the first T heard—
off to the hospital® :

Q. Point it out.—A. Well. the hospital would be to the right of
the guardhouse; those shots—the first two I heard-—seemed to be
over in that direction from me [indicating a point just off the castern
corner of the map]—off back there.

Q. Now, with respect to that point you located, was there any road
that divided the reservation from the town?—A. Yes, sir.

Q. And you thought thet that first <hot came from the vicinity of
the road dividing the reservation from the town?—A. Yes, sir; the
first two shots T heard. ‘

Q. What was that district over in that general locality—what was
it called?¥—A. I don’t know what it is called.

Q. What did the soldiers call it?—A. “ The firing line.”

Q. *“The firing linet” What did that mean?—A. I don’t know,
sir.
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Q. Did it mean “tenderloin?”—A. I don't know, sir, what it
meant. I just heard it called * the firing line,”

Q. What people lived down in that districti—A. Well, Mexicans,
and some few colored people, that is about all. i

Did you see the officer of the day in the vicinity of your post

after ¢ taps " that night¥—A. No, sir; I did not.

% You‘do not know whether he was there or noti—A. No, sir,

xcused,

Sasmuer, WHEELER, & witness for the prosecution, was duly sworn,
and testified as follows:

Direct examination by the Jubae-ApvoocaTe:

Q. What is yeur name, residence, and present occupation{—A. 1\3
name is Samuel Wheeler. My residence is 702 Choctaw avenue, El
Reno, Okla.

Q. And your occupation is whati—A. I am employed now by the
El Reno Compress Company.

. Q. Were you ever a soldier in the United States servicet—A. Yes,
sir,

Q. IFor how long a time?—A. About eighteen years and eleven
months and about twenty-nine days. -

Q. This service was mainly in what regiments or companiest-—
A. I served eight years in the Ninth Cavalry, five years in the
Tenth Cavalry, and five years eleven months and seven days in the
Twenty-fifth Infantry.

Q. In what company of the Twenty-fifth Infantry did you serve{—
A. D Company, sir.

Q. Were you in D Company of the Twenty-fifth Infantry on the
13th of August, 19069—A. Yes, sir.

Q. Stationed at what place{—A\. I'ort Brownsville, Tex.

Q. Fort Brown, Tex?—A. Yes, sir; IFort Brown, Tex.

Q. You were at that time a noncommissioned officer, were you
not?—A. Yes, sir; I was a corporal in Company D.

Q. Did yon mount guard on the morning of August 13, 19061—
A. Yes, sir,

Q. And you acted as corporal of one of the reliefs, did you not{—
A. Yes, siv; T was corporal of the first relief.

Q. Did the officer of the day visit the guardhouse at any time on
the 13th in Jrour presence?—A, Yes, sir.

Q. And did he inspect the No. 1 of your relief at the guardhouse
at any time, or do you know 7—A. I won’t be certain, sir, that he did;
but he was there.

Q. And about “ retreat,” did he give you any instructions—did the
officer of the day give you any special instructionsf—A. Well, yes,
sir—that is, shortly after retreat.

Q. What were theyt—A. Well, he gave me instructions to take
my relief and patrol & certain part of the town and to order in all
men that I seen out and around in this part of the town, and those
that would not come in that I order, that were not there on my return,
to bring them—not finding them in the quarters—to bring them in
and report them immediately to him.

Q. Did you scek to ascertain from the officer of the day the cause
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of this order? Did ¥ou ever ask him why this was ordered—A. I
did, after I had performed this duty and reported to the officer of
the day, when I came in. That was about 8 o’clock—after I got

tln‘ongvil

Q. What did he tell you was the cause of it¥—A. I asked the officer
of the day for permission to speak to him, to find out. I said I
would like to ask the officor of the day a question. He said, “ What
is it, Corporal?” I said, “ Everything is very [l)eaceable; the men are
not drinking—not acting ugly or anything.” I said, *“ Why is it you
are so particular about their being in at this hour? ” He said, ¢ Yes
that is very true. I have been out myself right behind you, an

found that you made a good, clcan sweep of them. I didn’t see any-
one, and everylthing scems to he (l)eaceable, but this lady ¥--Mrs.
Brown, I think was the name—* had claimed that some of the men of
the battalion had attempted an assault on her, and for that reason
they were trying to give them some trouble,” and it scems as though
they were trying to get everybody in to avoid some trouble, Mrs.
Evans, I think, was the lady—I am not sure—but anyhow, this lady,
he said, on account of some one attempting an assault on her, they
were greparing to give the garrison some trouble, or the soldicrs.

Q. Was this your own idea, or was this told to you?—A. No; this
was told to me by the officer of the day.

Q. What was the name of this lady —A. I won’t be suve,

Q. Mrs. Ivens, or Mrs, Evanst—A. I don’t know; I might call it
wrong‘. It might be either one; T am not sure.

Q. Was “call to quarters” and “taps” sounded as usual that
night?—A. Yes, sir.

%. Were any other patrols sent out—other guards—by the officer
of the day on the same mission as that on which yours was sent
out?—A. Yes, sir; two more.

Q. Two moref—A., Yes, sir,

Q. What time did the last one come back, about, as near as you
can remember?—A. I reckon they got back about  call to quarters,”
somewhere along about that time,

Q. You are not sure about the time?—A. I am not sure, no, sir;
I was not noticing the time. It taken about an hour, as near as
can estimate the time, to go out and return. .

Q. When was the last time the officer of the day visited the guard-
house, so far as you personally know #-—A. That night or——

Q. That night.—A. At 11 o’clock—well, not at 11 o’clock, but be-
tween © call to quarters” and 11 o'clock, because he went right from
there, I think, out in the parade—

Q. To receive the report?—A. To receive the report; yes, sir.

Q. So he was there between 11 o'clock and a quarter to 11, you
think?—A. Yes, sir.

Q. And when did you next see the officer of the day?—A. Well,
T next saw the oflicer of the day

Q. Approximately.—A. Well, that was sometime after the shoot-
ing, thirty or forty minutes, probably. T was not to say right up
close to him, but I knew it was him, I knew his voice, and he had a
lantern and seemed to be establishing some post along the fence, or
around there.

Q. You did not see him, however, between “ taps” and the time of
the shooting?—A. No, sir,

TR
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Q. Did anything unusual happen about midnight or a little after
midnight on August 13?—A. Yes, sir. )

Q. What was this unusual thing that happened{—A. This out-
rage—this shooting down there—it was something quite unusual,

Q. You were nwake at the time, were you?—A. Yes, sir.

Q. Were you in the guardhousei—A. In the guardhouse; ves, sir.

Q. When'you heard the first shots what did you doi—A. I didn’t
do anything, only I just noticed the two shots, and the other shots
followed up so qui(-k"_\' behind those T began to stir around and to
alarm the guard after the first two shots,

Q. Did you hear the sergeant of the guard give any command at
that time?2—A. Yes, sir.

Q. What did he call out?—A. He says, “ Outside, guard!” in a
very rushing manner—hollered three or four times; hollered to me
to get them out.

(5. And the gnard turned out, did it?—A. Yes, sir,

Q. Where was the shooting that alarmed the guard apparently
taking place. with reference to B Company barracks?—A. Well, it
seemedd to be over from that part of town called the west—or =outh
part of town, ) .

Q. Well, was it from the part of town in the vicinity of the post{—
A. Yos, sir,

Q. And the shooting apparently came from in front or from the
rear of the line of the barracks?—A. It must have come from the rear.

Q. Of the line of barracks, or not?—A. Yes, sir. It was over in
that part of town, it was bound to have been; ves, sir. It was not in
front of the barracks; if it had been T would have been able to have
seen just about where it came from,

Q. And about how long did this shooting keep up, can you give
us an idea?—A. Oh, it must have been about fifteen or twenty min-
utes, estimating the time—-lasted about that long.

Q. Did the shooting seem to be done hy people who stood in one
pluce all the time. or were they moving away from the post?—
A. They moving. and mo\'inf: away from the post; T don’t say all,
but one gun made a very lond report and 1 noticed every time it shot
it was-getting farther and farther away.

Q. Was most of the shooting rifle shots or pistol shots?—\, 1
don’t know, sir, whether any of it was vifle shooting or not: it was
mixed up. Some of it sonnded kind of shavp and other (lat. and
others something like shotguns—I would have thought at first it was
shotgruns,

Q. Were theve any other unusunl sonnds made at this time other
than reports of rilles-—v.ere there any trumpet ealls?—\, Yes, sir.,

Q. Where was the first trumpet eall counded 2—A. Well, I couldn't
say just where the fivst enll was soune® 1, but 1 think it was sounded
at the guardhouse; T don’t know jus vhere it was,

Q. \nd was it taken np apparvently by the other trampeters in the

other baviacks or in front of the barrack<?/—A. Yes, sir. It was,

cither tuken up by those down *here or by those up this way, I don't
know which.

Q. How long were the trompeters sounding the alarm altogether
do you suppose—how long did they keep it up?—A. Oh, prohably a
couple of minutes.

Q. Sovon nfter the sergeant of the guard had formed the guard in

-
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front of the guardhouse did he give orders to any member of the
" guard to go and find anyone{—A. Yes, sir.
Q. Did_you hear him_ give this order to any member of the
urd? If so, to whom did he give the order and what did he direct
im to dof State just how the thing occirred.—A. Why, during
the formation, or forming of the guard, we had a call from No. 2,
As soon as the guard was formed he sent Corporal Burnett——

Q. Who sent him?-—A. The sergeant of the guard sent Corporal
Burnett and two privates to this call—

Q. That is, to post No. 2—A. To rost No. 2; and about—along
about the same time he sent a man to the officer of the day’s quarters.

Q. What was this man’s name?—A\, Rogens,

Q. Of what company?—A. Private Rogers, of C Company.

Q. Did the sergeant of the guard state why he sent this man in-
stead of some other man, or did he first start to send somehody else
and then change it and send Rogerst—A, Why, yes, sir; he first
started to send u man—I think the man said he didn’t know where
the officer of the day lived, and he had some C Company men there
and Rogers was near him, and he asked Rogers if he didn't know
where he lived. Rogers said yes, sir, he knew where the captain
lived, and the sergeant said, “ All right. Go up and notify the cap-
tain of this alarm.”

. Q. That was Captain Macklin?—A. Yes, sir; the officer of the day.
He called to him because it was his captain; he would know then;
he knew exactly where to go—going to his captain’s quarters.

Q. And did Rogers at once start off on this errand {—A. Yes, sir.

Q. How long was he gone, do you suppose, or to the best of your
recollection?—A. I don’t know just how long he was gone, but I
think it must have taken him eight or ten minutes to have gone up
there and come back, if he had stepped lively—if he had stepped out
in a good lively manner, as he shounld have.

Q. Was the shooting going on when he left?—A. When he left;

es, sir,
y (5 Had it about ceased when he got back, or was it still going
onf—A. I think it had abont ceased by the time he had gotten back.

Q. You do not know whether it was over or not 2—A. No, sir.

Q. Were you there when Private Rogers returned and reported
to the sergeant of the guard?—.\. Yes, sir.

Q. Did you hear what he said. what conversation took place be-
tween the sergeant of the guard and this man Rogers?—A. Why,
there was not much conversation. They were about as far from me
as up to that stage, or probably the wall, and I heawd him say, Did
he wake him up—

Associate Counser, ¥orR THE Accvsen. May it please the cownrt.
I want to call attention to the fact that that is not relevant testi-
mony, but I do not wish to object toit. .

Q. When Private Rogers came back. he was halted by the seatinel
on post No. 1 or not?—A. T don’t know whether he was halted by
just No. 1 or not, because we had sentinels all along there; but he
was halted and ndvanced by the sergeant of the gunrd,

Q. Why didn’t yon advance him?—-A. Why, the sergeant of the

" guard was right there und said, “ Never mind, Corporal. T know who
it is,” and he advanced him himself. e wanted to get the informa-
tion, I suppose, as soon as possible,
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Q. So you were right there when this man Rogers came in and
reported to the sergeant of the guard!—A. Yes, sir; within about
30 or 40 feet of him.

Q. Well, I mean. you were within hearing distance?—A. Yes, sir.
AQ'.\' Do_you know where the officer of the day slept that nightt—

. No, sir.

Q. What was the name of the sergeant of the guard1—A. Ser-
geant Reid.

Q. Of what company?—A. Company B, sir.

Q. Do you know where this Sergeant Reid is now?—A. No, sir,

Cross-examination by the Accusen:

Q. Corporal Wheeler——A. Yes. sir.

Q. You are a pretty old soldier, aren’t you?!—A. Yes, sir—have
seen rl{[tte a bit of service, sir.

. Q. You served some little while with Captain Macklini—A. Yes,
sir.

Q. Did he have, as far as you know. any confidence in yon as a
noncommissioned officer?—A. Why, I always thought he had, sir;
yes, sir.

Q. He sent out certain patrols, you testified. on that night of the
13th of August?-—A. Yes, sir.

Q. Were those patrols that he sent out selected men? For in-
stance, was Ash, the man that was sent down to the ferry, was he a
selected man, selected by the officer of the day particularlyt—A. Y
sir; Ash was selected particularly by the officer of the day. He ha
me to step my relief out to one side and had about ized all of
us, and he said. = Oh. yes: this is Corporal Wheeler.” and he said, % I
want vou to take this patrol up to the tenderloin district.”

Q. Why did he select A~h, Corporal 2—A\. Why did lLe select Ash?

Q. Yes.——\. I suppo<e he selected him bevause he was a quiet,
peaceable man.

Q. And knew his business?—A\. And knew hi< business. A quiet,
responsible man. vho wouid carry out what he was= told to do.

(gf) And vou felt that he had that same contidence in you. did
you?—J\. Yes, ~ie: [ did: from the way he spoke.

Q. Did he make any patrols himeelf there, in addition to the
patrols of the enlisted men he sent out2—\. T think he must have.

Q. And after all these duties had been completed. and feeling that
it had been satixfactorily completed. relving upon the fact that you
were an old solilier and youn had ~ome muli:ﬁ»uw in Captain Macklin
and he an equal amount of confillence in yon. yon had this conversa-
tion relative to the cause of the patrols being <ent out: is that the
idea?—A. Yes, sir.

Q. Tt was not a question: of any onler——\. Axa duty or anything
of that sort: no. sir: it was not.

Q. It was simply in that capacity 2—A\. Yes, sir

Q. And the talk yon had with Captain Macklin was a very fres
and open one?—\. Yes sir.  He was <tanding at one ~ide to receive
the reports of the noncommissionsl offivrs after the patrol. and I re-
portetl to him and asked him for permission te a~k him this question,
and there was no harm about it.

Q. There was no reservation alwnt his manuer, wa< there! He
gave you that permision fully and frwely. did het—A\. Yes, sir
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Q. Corporal, did you report to the oficer of the day there, in con-
nection with that conversation. any information you had about it?1—
A. Why, I can not just understand the que-tion.

Q. Well, I think i can clesr your mind on that. As I understand
your direct testimony. you said vou had a conversation with Captain
Macklin, which was ecvasioned by vour asking what was the purpose
of those patrols having gone into town. aud he said that a Mrs. Evans
had reported to the commanding officer thar +he had Iven assaulted
by a soldier of the commandl. and that in con~equence of that report
the commanding officer had directed the oficer of the day to send
patrols to take all the men back into the tarracks. in onder to avoid
any possibility of those men getting inte any trouble in Browns.
ville.—A. Yes. sir.

Q. Now. dill you go on to explain to the officer of the day any
matter that had been within your knowledge with respect to that
assault 27—\, Yes, sir: I under-tand now. Then I explained to him.,
I says,  Oh, yes; ™ and al~o he say~ that she report- that they are
continttously annoved by the soldiers. you know. Then I =ays to the
officer of the day. = Why. she couldn’t help being annoyed by the
soldicrs. if annoved at sll, because she is living right hiere all amongst
them.” He said, *Is that 0! Wherealwwit=?" Then I pointed
cut to him the hou<e, a:d 1 said. = I under-tand three familie- live
in there.” He said he di:in’t know it. and then I went on and said.
“1 think there i< a mistake about Mrs. Evans or anyluly else being
annoyed.” e said. * Do you know tlu~e other jeople living in that
house? ™' I told him I did not know. but would be able to tind out,
because I was well acquainted with a girl in <ervice there.

Q. Who was that girl, Corperal 2—.\. Her nanwe was Viola Taylor.

Q. Where is she living now?—-A. I den’t know. 1 left her in
Brownsvitle.

Q. Is she living down near Larnlo?—A. T der’t kuow, T haven't
heard from the girl since I left thene.

Q. Is she the daughter of a <aldier?!—A. Of a retindd coldier. B
Taylor. of the Ninth Cavalry.

Q. Go on.—\. He said. = [ wizh you wounld try to find out.” I
said, * Very well.” And as soon as I gt a few spare secomds | re-
minded the sergeant of it and told him I wauted to ep over and
find it out. Ile said all right—beaue I was anxious to have the
matter investigated and have that sort of tronble It out—and ~o 1
steppedd over and saw the voung mi-in~~ and a-ked her if she was
still! in service there, she ~aild ves———-

The Jupce-Apvocate. No far as concerns any report the witness
niule to Captain Macklin which may have been the hasi~ for <ome of
Captain Macklin’s actions. there i~ of vour<- no objection to this wit-
ness stiting just what he reported to Captain Macklin: but so far as
his stating to the court here just what he did and what they told him.
that, it ~eelns to me. is inasdmissible on the ground that it i< absolinely
hearsay and ean not enme under the head of re~ m-tie at all. But if
the witness will merely state. and if cvun<el will ask him to state,
what he reportedd to Captain Macklin in consequence of the trip made
by him. there will be io objection at all on the part of the pro~ecution.

Assocnate Covsser vor Tie Aot <gp. May it please the court. in
answer to the objection of the judge-advaate. at the risk of heing a
little roundabout and somewhat tircwme. I acked this particular
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witness on the stand a number of questions, the sole purposo of which
was to show the nature of the conversation he was having with the
officer of the day on that particular night, and I wanted to sce from
the witness what character of conversation it was—that it was not
any private report that was made to him, but was opened up by a

uestion that was asked by the ofticer of the day, and as the resuit of

at particular question all this matter that the witness is now testi-
fring to came within the persomal knowledge of the officer of the
day and affecting his mental attitude with respect to the different
charges upon which he is being tried.

The Junce-Anvocate. May it please the court, so far as the wit-
ness eonlinninf( his answer &nd stating what he was told by any one
up in this tenderloin district. or by Mrs. Evans or the rpvnple in that
vicinity, I object to that as hearsay testimony. But if he wants—if
counsel will change the forin of the guestion, and ask him what he
reported to the ofticer of the day, and if the witness will state as near
as he can remember the substance of what he told the officer of the
day, there is absolutely no_abjection to it; but there is a_decided
objection to the witness stating here to the conrt something that may
be entirely different from what he told the ofticer of the day, or that
mayv go considerably more into detail or less in detail ; I do not know
and have no means of telling, now, but if the corporal will just state
what he stated to Captain Macklin there will be no objection.

Covxser. ror THE Accuvsen, The statement made in the form of
official report takes it out of hearsay, and there can bo no objection.
But if you were attempting to establish before this conrt some fact,
and were attempting to establish that fact by means of hearsay testi-
mony., that testimuny would be clearly inndmissible.  But, may it
please the court. I am attempting to establish no fact through the
means of this hearsay testimony. given by this witness, The sole
purpose of that hearsay testimony was to establish what was the
mental attitude of the ofticer of the day on that night—the night that
is covered Ly this specification npon which he is heing tried, and
how his mental attitude affected his performance of his duty as
officer of the day. which 'mt him into a condition to accept serionsly
or not the report which the judge-ndvoeate has made the basis of his

ro~seeution in this case.  This conversation eing testified to as

mving been had with the acensed does not establish a single fact in
evidence, and it is competent—the most competent testimony that
conld appear before this court.

The Covnr. T would like to ask the counsel for aceused if this
witness will later testify that he reported these things he reluted to
the officer of the day?

Assoc1ate Covssen ror THE Accvsen. May it please the court, the
cross-examination of this witness is intended simply to cover a ques-
tion brought out by the {n‘uwcllli(m in this case, and at the present
time we have no knowledge as (o whether or not we zlinll introduce
this witness as a witness of omr own to establish the conversation in
this case.  This is simply to elear up a matter bronght out by the
pro~ecution.

The Jumce-Avvoecate. As T stated before, the prosecution has no
objection to the witness stating just what he told Captain Macklin,
or a~ near as he ean remember what he told him--there is absolutely
no objection to that, because that undoubtedly had something to do



73 APFRAY AT BROWNSVILLE, TEXAS,

with the Zormation of Captain Macklin’s ideas. But as to the wit-
ness eommg. up here and stating, “ I did so and so, and so and so
told me such a thing,” tho prosecution does object to that.

The Courr. I would like to acsk whethar the objection is meant to
apply to the answer already recorded ?

e Jupae-ApvocAaTE. I have no objection to the answer already re-
corded. But I de object to the witness stating what be had learned .
from other peogl:.

The Courr. the ground of what?

The Junce-Abvocate. On the ground that it is absolutely hearsay
evidence, and it has not been brought out that he reported those facts
in that wey to the officer of the day. It is merely an objection to the
form of the questioning. We object because of the fact that it has not
been shown that what he is now telling the court was, as near as he
can recollect it, just what he told the officer of the day and which
formed a basis for the officer of the day’s attitude on the question.

The accused, his counsels, the reporter, and judge-advocate with-
drew and the court was closed, and on being opened the president
announced as follows:

The objection of the judge-advocate Is not sustained. The witness will con:
tinue his answer.

The question and the last answer of the witness were reread by the
reporter. Wherenpon the witness continued his answer as follows:

A. So I asked her for the names of the families who lived in this
house; she verbally spoke them out to me, and for fear I would forget
thein—I wanted to have them correct—I asked her to write them
down for me, so she got up and got a piece of paper and a pencil and
did so; and I asked her—I was looking for this information—I ex-
plained it to her; she said, “ Oh, yes; my mistress has spoken to me
about it.” and she said, “ It will be nice, I hope you do get it straight-
ened out.,” and she handed me the piece of paper and I returned to
the guardhouse with those names and waited for the officer of the day
to come. He came there to meet the next patrol that came in, and
just as soon as he met the patrol and they reported to him, I stepped
up and handed him this piece of snper. Mrs. Evans’s name was the
first one on ihe paper, and he said, * This is the one that inclined to
make us trouble, and I am very glad you got this, Corporal, and I will
report this to the commanding officer, and we will investigato this
right away.” He says, “I don't think anybody will disturh Mrs,
Evans or anybody else. There is not an officer that believes a word of
this.” And that was about all the conversation between us.

From your investigation, Corporal, and the report which you
made to the officer of the day, what impression did you get from Viola
Taﬁlo?r as to the truth of this assault that was alleged to have been
made

The Junce-Abvocate. I object to that question as calling purely
for a mattes of opinion.

The question was withdrawn.)

. Did you make any report to the officer of the day, the result,
as it appeared to you, of your investigation as to the truth of this
all gssault upon Mrs. Evans? Do you understand me, Corpo-
ralt—A. Well, now, I think J do. That is, you want to understand
what Miss Taylor said to me about it?
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Q. I think you have told that briefly—not briefly, either—but
what I want you to do is to tell me what you told the officer of the
day as to the result of this conversation with Violu Taylor—the result
with respect to the truth of that report of the alleged ussault upon
Mrs. Evans? Do you understand me now #—A. Yes, sir; I think so.
I stated to the officer of the day that Miss Taylor told me that her
madam told her that she did not think it was—said Mrs. Evans was
kind of flighty, anyhow, and might have bumped her head aguinst a

st or the porch, or something of that sort, and thought some one

abbed her. She didn't tell a word of it. They were staying right
in the house and didn’t hear any alarm from her.  As I understand,
that is the question you want to get at?

Q. Yes. And that was Mrs, Byron, was it, she said was her
madam #—A. T don’t know whether that was the name or not.

Q. She lived in the same houset—A. She lived in the same house
with Mrs. Evans; yes, sir.

Q. Corporal, you told the oflicer of the day the location of this
house, didn’t you?—A. Yes, sir; I tried to point it out to him.

Q. And what was that location? In what district of the town was
that house located #—A. Right near the—the houso set right between
the street that ran along and divided the post from the town and the
next street. I understood that was the tenderloin district out over
there—whatever the tenderloin district might be—that was the loca-
tion of the building.

Q. Corporal, who was the musician of the guard that night?—
A. Musician Howard Robinson of 1) Company.

Q. Did he know the location of Cul)(uin Macklin’s quarters?—A. I
couldn’t say that he did, but he should. As a rule, all the musicians
knew where the ofticers lived at after they had been a while at the
post.

Q. Did you hear any instructions given by the officer of the day
about waking him for reveille?—A. No, sir; I did not hear the
instructions.

Q. That was the usual practice, wasn’t it?—A. Yes, sir. Always,
as a rule, when the ofticer makes abont his last round to the guard-
house he leaves word with the musician to wake him at a certain
time—to blow “first call” and then go to his quarters and wake

im up.

Q. R’lmt was the time at which you made that last report to the
oflicer of the day about this conversation—about what time of night
was it 7—A. That was about 10 o'clock.

Q. The next time that Captain Macklin was down at the guard-
house was when?  You stated it in your direct testimony.—A. About
a quarter of 11; something like that.

2). You spoke of Corporal * Burnett.” That was Corpl. Ray Bur-.
dett, wasn't it?—A. Burdett; yes, sir; I called him Burnett,

Questions by the Court:

Q. You stated that Private Rogers came back and reported to the
sergeant of the guard that he had waked up Captain Macklin?—
A. Yes, sir.

Q. Did he state anything else; is that all he said?—A. T never
heard any more conversation; I think that is about all he said. The
sergeant of the guard asked him did he wake up the ofticer of the
day; he said “ yes, sir,” and came on back to the guard.
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Q. Was that the man’s name, Rogers—Private Rogers?—A. Yes,
gir; that was his name.

. What time was thati—A. Well, I guess at that time it must
have been something like fifteen or twenty minutes to 1; I didn’t
take the time, but it must have been about that time.

Who was the sergeant of the guard?—A. Sergeant Reid, sir,
of Company B, Twenty-fifth.

Q. Did the sergeant send this man down there shortly after the
guard was formed?—A. Yes, sir.

Q. About how long was he gone?—A. I should think it must have
taken him about eight or ten minutes, if he hurried up—had he went
down like he should have; in that case it wouldn’t have taken him
over eight or ten minutes.

Q. Was the guard formed soon after the shots were fired and soon
after the trumpets blew?—A. Well, we formed the guard during the
shooting. The guard was formed before the trumpeting.

Q. About what time was the shooting?—A. About eighteen minutes
past 12 o’clock, sir.

Redirect examination by the Jupee-Anvocara:

Q. This shooting kept up about how long did you state?—A. I
think about fifteen or twenty minutes.

Q. And Private Rogers was sent away in the early part of the
shooting, wasn’t he?—A. Yes, sir.

Q. Immediately after the guard was formed and immediately after
the “call to arms» was sounded, wasn't it, or before?—A. Well, I
guess right after the “ call to arms” had been sounded; it was all did
in a very short space of time.

Q. You are not absolutely certain as to whether the  call to arms”
was sounded and then he went rlght afterwards or as to whether he
went and then the “ call to arms” came rléght afterwards?—A. Oh,
I knaw he didn’t go before; that was the first thing, the call to the
ﬁunrd, and having the “ call to arms” sounded was the first thing;

e didn’t go until we got this first call from No. 2 post.

Q. They sent Corporal Burdett and two privates up there, and at
the same time sent a man to the officer of the day’s quarters? So
they started this man off to the officer of the day’s quarters very soon
after the call from No. 2 post was heard?—A. Yes, sir.

Q. By whose order was the ¢ call to arms * sounded, do you know $—
A. I do not, sir.

Excused.) .
e court then, at 12,30 o’clock p. m., adjourned to meet at 9
o'clock &. m., April 18, 1907,
Rocer S. Fricw,

First Lieutenant, First Cavalry,
Judge-Advocate.

HeapQuARTERS DEPARTMENT OF TEXAS, -
San Antonio, Tex., April 18, 1907,
The court met pursuant to adjournment at 10 o’clock a. m.
Present: All the members of the court and the judge-advocate.
The accused, his counsels, and the reporter were also present.
The reading of the proceedings of April 17 was dispensed with,
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The judge-advocate addressed the court as follows:

Before Introduclng the nexf witness, I wish to state that it was shown by
tbe testimony of Lieutenant Grier In the I'enrvose court-martinl, and later In
this court-martial, that he met Acting First Sergt. Samuel W. Harley, of O
Company, while he, Licutenant Grier, wns on his way to the company quarters,
and that this Sergeant Harley was apparently going toward Captaln Macklin's
quarters and so told Lieutenant Grler, and I merely wish to call this witness
now to clear up that point,

Sayuer W, Haruey, a witness for the prosecution, was duly sworn
and testified as follows:

Direct examination by the Junce-Abvocate:

Q. What is your name, present occupation, and residence?—A. My
name is Samuel W. Harley ; Harrisburg, Pa.; T am a teamster.

Q. Were you ever in the United States Army?—A\. Yes, sir.

Q. Iow many years did you serve as a soldier?—A, Lacking

fourteen days of sixteen years.

Q. In what company and regiment were 'Iyou, if anv, during the
month of August, 10062—.\. Company C, Twenty-fifth Infantry.
Q. Who was in command of that company at that time?—A. Cap-

tain Macklin.

Q. Is he the accused in this case?—A. Yes, sir.

Q. On the night of August 13, 1906, was there any shooting in the
vicinig of Fort Brown?—A. Yes, sir.

Q. Did you, after that shooting began, leave the company barracks
and start for the officers’ quarters?—aA. Yes, sir.

Q. With what purpose?—A. I was looking for my company com-
mander to find ont what steps to take in rogard to the company—as
T woke up and did not hear “ call to arms.’

Q. Did Xou meet anf'one while you were crossing the parade
gronnd?—A. Yes, sir; 1 met Lieutenant Grier I guess about three-
quarters of the way across,

Q. And did he halt you and speak to you?—A. Yes, sir.

Q. \?\:,lmt did he say?—A. He says, “ Sergeant, where are you

(V1 ()
£ Q.g What did you sayf—A. I told him I was looking for my com-
pany commander; that we were being fired on; and he says, * Where
is he at,” and, waking u¥ from sleep, I told him I didn’t know; and
h}? says, « Weil, go and fall the company in under arms; I will take
charge.

Q.g Are you sure that Lieutenant Grier told you that he would
take charge of the company —A. Yes, sir.

Q. Are you sure that it hagpened at that time and not later on
that he told you he had been directed to take command of the com-
g‘an f—-A. He told me at that time. He says, “ I will take charge.”

old me to fall in.

Q. He did not, however, order you not to go for Captain Macklin,
did he?—A. No, sir,

Q. Did you continue on toward Ct:f»tain Macklin’s quarters or
not{—A. No, sir; I returned back in a double time, or a run, back to
the company.

. Q. So, did 'you, on any occasion that night, go to Captain Mack-
lin’s quartersf—A. No, sir,
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Associate counsel for the accused here addressed the cowrt, as
follows:

May it please the court: We thank the judge-advocate for the Introduction
of this particular teatimouy to clear up that point as to whetlier or not Sergeant

Harley did visit Captain Macklin's quarters. We don't wish to cross-exninine
bim on that point. 'There is one question 1 would like to ask hin,

Cross-examination by the Accuseo:
Q. € (‘l'l{?“"(o where did you sleep in your com?any barracks that
night?—A. In rear of the orderly room; room of the first sergeant.
. Q. You say you did not hear * call to arms ” that night—.\. No,
sir.
Q. So you were not awakened by it{—A. No, sir,
Examination by the Cougr:
Q. What did waken yon that night?—A. The firing woke me, sir.

Redirect examination by the Junce-ApvocaTe:

Q. Had you been drinking on the night of August 13 at all, or
were you very tired?—A. I was very tived.

Q. Had you been drinking at all during the duy?—A. Well, yes,
sir; I drinked a couple of glasses of beer that evening just about
retreat. right after retreat,

Q. Whereabouts did you drink this?—A, Down near the colored
saloon.

Q. At Allison’s saloon?—A\. Yes, sir,

Q. Are you sure you didn’t have three or four glasses of becr?—
A. No. sirg T didn’t have three or four,  It's very little 1 drink, any-
way; never did drink any to amount to anything.

Q. Had yon been on a practice march that day, the 13th?—A\. I
don’t remember; I don't think we were,

Q. But you were very tired that night, were youf—A. Yes, sir.

Q. What time did you go to bed?—.\. I went to bed, I think, be-
tween 9 and 10 o'clock; I am not sure, I didn't keep any track of
time.

Reexamination by the Courr:

Q. Was there any call sounded after you woke up that night?
Any call to arms sounded after you woke up that night t—.\. No, sir.

Q. Didn't hear any call to arms at all then that nighti—A. No,
sir; didn't hear any at all,

Q. After yon woke up did you hear any trumpets sound at all that
night?—A, No, sir. . )

Q. You say yon were awakened by firing?—A. Yes, sir.,

Q. What firing?—A. Well, the firing of guns.

Q. Firing of guns?--A, Yes, sir. )

Q. And that the call to arms had already sounded and yon didn’t
hear that 7—A. No, sir; I didn’t hear that.

Q. Did you hear the firing after the call to arms had sounded?
Is that it —A. Yes, sir. _

Q. About how much firing was there that wakened you, and in
what apparent locality was 1t{—A. Well, the firing—I don’t know
how many shots there were; I couldn’t say, but it sounded to me,
though, like six-shooters and Winchesters firing, because when T woke
up that’s the first thing I listened to see whether I could hear any of
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our guns or not, and I can tell the difference between our gun and
any other, the same as the operator can tell the sound on the—

- Q. Sergeant, you are sure after you wakened there were no more
trumpet calls in the way of alarin sounded in the garrison?—A. No,
sir; not as I know of.

é. But still there was sufficient firing going on to arouse you from
sleep?—A. Yes, sir.

Re-direct_examination by the Jupce-AnvoraTe:

Q. Sergeant Harley, were you undressed at the time?—A. Yes, sir.

Q Dif you, after you were wakened, put on your clothes?—
A. Yes, sir. :

Q. Did you get any arms?—A. No, sir.

Q. Before leaving the barracks?—A. No. sir.

Q. And then you left the barracks as soon as vou had gotten
dressed and started across the parade ground?—A. Yes, sir.

Q. And met Lieutenant Grier about three-quarters of the way
overi—A. Yes, sir.

Q. Hoyw long do you suppose it took you to get dressed? You had
no light in the quarters did you?—A. No, sir; but I kept my clothes
where I could get at them, and the clothes I put on I suppose £ could
put on in about thirty-five seconds, ‘cause I just slipped on my
shoes—didn’t lace them up—and put on-my trousers and grabbed m
jacket and hat on the run, and I got out very quick. What clothes

put on I could put on in thirty seconds and get out, and probably
if 1 had time, maybe less, but I didu’t heve time, I know the
clothes I put on I could put on in thirty seconds.

Recross-examination by the Accusen:

Q. Who was noncommissioned ofticer in charge of quarters of C
Company that night?—A. Sergeant Brawner.

Q. Did he come down to see you?—A. Yes, sir; he come down and
when I ran out he says, * Sergeant, shall 1 unlock the gun racks?”
and I told him to wait for orders.

Q. Did he come down before you had gotten up out of bed?—
A. Well, he come down just about the tinie I ran out.

Q. He didn’t aronse you, though?—A. No, sir.

Q. You think it was the firing that actually aroused you—not any
man in the company?—A. The firing that actually aroused me I
um pretty suve,

Reexamination by the Covrr:

Q. About how many shots did you hear fived after vou woke upt—
A. I don’t know, sir; I couldn’t say.

Q. About how long did it continne?—A. Well, I couldn’t say that,
because that's something I didn’t pay much attention to and I
couldn’t make any statement on it whatever. I don't think, at the time,
because when a person wakes up ont of a sleep and tlu'cu?rh excite-

.ment, why, time is liable to he shorter or longer a good dea

. Q. Was firing going.on when you met Lieutenant Grier?—A. Yes,
sir.

. Q. Was it going on when you got back to your compary?—A, Yes,
si#'; just when I got back; yes, sir.

8. Doc. 102, 60-1, pt 3——0
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Redirect examination by the Jupce-ApvocaTe:

Q. Sergeant, when you met Licutenant Grier, was there consider-
able firing going on, or just scattered shots?—A. Well, it seemed to
be kind of scattered.

Q. And when you went back to the company, after you had met
Licutenant Grier, you say the firing was still going on; was there
any considerable volume or scattered shots?—A. Well, it was about
the same.

Q. Did it sound any nearer or anK farther away than the firin
you first heard? The firing that woke you up.—A. Well, it seeme
to be farther away.

CHarres Haimstox, a witness for the prosecution, was duly sworn
and testified as follows:

Direct examination by the JupGe-ApvocaTE:

Q. Please state your name, residence, and present occnpation.—
A. Charles Hairston, No. 410 First street northwest, Washington,
D. C. Occupation, janitor.

Q.k II')O you know the accused? If so, state who he is.—A. Captain

acklin.

Q. Were yon ever a soldier?—A. Yes, sir.

Q. In what company and regiment have you served?—A. Com-
pany B, of the Twenty-fifth Infantry.

Q. What rank did you hold2—A. Private.

Q. Were you a private in Company B, ‘I'wenty-fifth Infantry, on
August 18, 19062—.N\. Yeos, sir.

T&‘ Where were you stationed at that time?—A. IFort Brown,
ex.

Q. Did you go on guard on the morning of August 13?—A. Yes,
sir,

Q. To what relief were you assigned?—A. First relief.

Q. And to what post?—A. No. 3.

Q. Was No. 3 a post that was kept up during the day as well as
during the night?—A. Yes, sir.

Q. Where did it extend during the day?—A. Extended during the
day in rear of the officers’ quarters, and after retreat in the evening
in rear and front.

Q. So that between retreat and reveille you walked entirely around
the officers’ line, keeping them A. On the left.

Q. Who mounted gunrd as officer of the day at the snme time yon
went on guard¥—A. Captain Macklin,

Q. Did he inspect 8'011 at any time when you were on post{—
A. Yes, sir; inspected me between half past 4 and 5 o'clock in the

evening.

Q. fnd did he inspect you again when you went on post, about
10.30?—A. No, sir.

Q. You were on post, or supposed to be on post, from 10.30—
A. Until 12.30. .

Q. At or about midnight August 13, you were on post, were you
not?—A. Yes, siv; I was on post.

Q. Did you hear any unusual sounds about this time, coming from
the direction of town?—.J\. No, sir,

o~

5P ———



e —

5 -

AFFRAY AT BROWNSVILLE, TEXAS, 79

Q. Did you hear any sounds of shooting at this time, coming from
the direction of towni—A. Yes, sir.

Q. What did you do?—A. At first when the shooting come up I
had just got toward the corner of Major Penrose’s quarters, and he
rushed out. At the time he asked me what was the matter and I told
him I think they were firing upon the soldiers’ quarters, and he said,
“ Have the trumpeter of the guard sound call to arms,” and so I did
give the order to No. 1, and about that time he began to sound call
to arms, and I ran across from his quarters to the company.

Q. To what compnn{'?—-A. Comi)any B, and after the company
was formed and the roll was called I come back to my post, and then
after I went back to my post Sergeant Reid, sergeant of the guard,
sent word by Private De Saussure to have me call Captain Macklin at
once, and I went to the door and knocked on the door, rapped some-
thing like three or four times, and he answered.

Q. What did he say {—-A, He said, “All right,” just in that tone,

.and I told him the scrgeant of the guard wanted him at the guard-

house at once, and he says, “All right,” so I turned in and walked
down the walk for a few steps.

Q. Down which way?—A. Back. Turned to the right,

Q. Toward Major DPenrose’s quarters?—A. Yes; I didn't walk
around the post any more.

Q. After this shooting you continued merely to walk up and
down in front of the officers’ quarters, and did not longer continue to
go around them?—A. No, sir.

Q. So, after you walked back toward Major Penrose’s quarters, or
in that direction, what did you do?—A. Went back and called him
again.

Q. How did you call him this timet—A. Called him again, just
in the same tone, and told him they wented him at the guardhouse
at once, and he said “ all right,” again. .

Q. Did you knock this time?—A. Yes, sir; knocked the same way.

Q. Then what did you do?—A. Turned and went off again for a
foew minutes, and he didn’t seem to come out, and I went back again
and said the same thinﬁ.

Q. How did you call him this time{—A. Just in the same way I
didd the first time,

Q. Did you knock?—A. Yes, sir.

Q. With your rifle or your hand?—A, No, sir; with my hand.

Q. And did he reply?—A. Yes, sir.

Q. What did he say?—A. Ile says, “Al right; T will get up right
now.” That’s the last word.

Q. Then what did you do?—-A. I left; then about that time Cor-
poral Burdett met me in about 40 or 50 feet of the house and asked
me if T conld get Captain Macklin up. I told him no; and he said,
“Come; I v'ilfget him up.” So he went and he rapped on the door
and he told Japtain Macklin then the whole results and what was the
maftler. :

Q. What did he say ?2—A. 1le told Captain Macklin to get up: they
were shooting on the quarters; they wanted him at once.  So he got-
ten up and he come out of the house immediately; T guess a minute
after he told him,

Q. T hand you this photograph and ask you if you recognize it.
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If so, as what [handing witness picture, marked, for convenicuce,
No. 3, already in evidence and hereto appended and marked “ 3 "] 1—
A. Officers’ quarters.

Q. Whereabouts—what postf—A. At Fort Brown, Tex. :

Q. Which end of the officers’ quarters is it?—A. This is the wes
end, next to the river.

Q. What is that small building on the right?—A. Quartermaster
clerk’s residence.

Q. Can you see in the picture the building that you believed at
the time was occupied by Captain Macklin?—A. Yes, sir; this build-
ing; on this side of it were the side 1 was thinking he were living
[indicaiing the first set of officers’ quarters, in the center of the

icture].

P Q. You believed on the night of August 13, 1006, that Captain
Macklin lived in that building shown in the center of that g'hotogmph,
but in the side toward the west—toward the river?—A. Yes, sir; on
the west end.

Q. Have you since found out differently?—\. Yes, sir.

Q. Which side?—A. ILeft., On the east side. )

Q. So that on the night of August 13 you were under the impres-
«ion that Captain Macklin lived on the west side of the house shown
in that picture?—A. Yes, sir.

Q. And the number of that house is what?—A. No. 12, sir.

Q. Was that the house you went to to call him?—A. Yes, sir.

Q. On the night of August 137—A. Yes, sir,

Q. Was it at that house that Corporal Burdett knocked #—A. Yes,
sir.

Q. Do you know how Corporal Burdett happened to be there;
what duty he was on when you met him?—A. Yes, sir; he was sent
over, I think, by Major Penrose’s order.

Q. What for?—A. Guardian of the ladies—officers’ wives.

Q. These ladies were in what officer’s quarters?—A. T am not sure.
I don’t know whether they were in Lieutenant Grier’s quarters or
Captain Lyon’s. One of the two. T don’t remember.

6. Was Private Do Saussure one of the men with Corporal Bur-
dett on this duty?—A. Yes, sir.

Q. Are you able to remember now the name of the other man, or
state who you think he was?—A. No, sir. I don’t know exactly who
they were; scemed to me it was Private Rogers or Battle; 1 don’t
remember; one of those {wo men.

Q. You don’t remember, however, for certain?—aA\. No, sir.

Q. In this house—this double house, No. 11 and 12—was there any
light at all?—A. Yes, sir; it was a dim light; scemed to me a light
were turned very low.

Q. Which side of the house was it on—on the west or east side?—
A. On the west side.

0). Was this a very dim light or not?—A\. Yes, «ir; a very dim
light, sir.

Q. Are yon sure that it was from this house, either 11 or 12, that
Captain Macklin came when Corporal Burdett finally called him?—
A. Yez, sirg he eame ont one of the doors. but T was such a distance
from the houre | conld not tell exaetly which house he came from.
T was about 40 feet—ubout 50 feet, I gness—from the door when ho

came out,
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Q. So you left Corporal Burdett before Captain Macklin came
outlgt—A. No, sir; Corporal Burdett left me and went off down the
walk, .

Q. You were which way from Captain Macklin’s house at the time
Corporal Burdett was knocking at the door and at the time Captain
Macklin came out, a minute or so later? Were you to the east of
Captain Macklin’s house or to the west?—A. I was to the east.

. You had gone back walking ﬁour post?—A. Yes, sir.

Q. Are you very familiar with maps?—A. Yes, sir; I think I
understand that ore.

Q. Did you ever se;; a map like that before?—A. Yes, sir.

Q. Whereabouts?—A. In Vnshington.

Q. When you testified before the Senate committee?—A. Yes, sir;
but I didn’t understand that one as well as I does that one.

Q. Was it the same kind of a map as that?—A. Yes, sir; it was
as large, but different drawing. -

Q. ?Explainmg map to witness.) This northern or left-hand side
of the map represents a portion of Brownsville, Tex.; this place
marked “road ” is the road dividing the post from the town; here
are D Compan‘y barracks, B Com[mny, C Company, and the vacant
barracks; here’s the guardhouse; here’s the administration bunilding,
and this is the line of officers’ quarters. Here’s the Rio (irande
River. Now, can you take this pointer and point out on the map
Major Penrose’s quarters, first{—A. [Witness places pointer on
building marked “1.”]

Q. Now point out on the map the small building occupied by the
civilian quartermaster ¢lerk.—A. [Witness indicates small building
marked “ B.”]

Q. Point out the quarters that you believed, on the night of August
13, 1906, were occupied by Captain Macklin.—A. [Indicating build-
ing marked * 12 "—the western side of the building.]

Q. Which are the quarters you afterwards ascertained he lived in?—-
A. Here in No. 11.

Q. Hairston, you were on post at call to quarters and taps on the
night of August 131—A. Yes, sir.

.Q. Did you sce the officer of the day about the time, or {}lst prior to
the time, he received the reports of check roll calli—A. Yes, sir.

Q. Where was he when you first saw him?—A. Standing in the
middle—I saw him when he left his quarters and went out in the
middle of tho parade ground.

Q. How close were you to his quarters when he left them?—A. I
think T was something like 100 yards down.

Q. Could you see Eim and recognize him, or could you just tell
some one was leavin%cthere, and then afterwards—hearing the re-
ports—knew it must be the officer of the day?—A. Yes, sir; I could
recognize him by his saber rattling, and then I naturally knew his
walk.

Q. You were nearly 100 yards away when he left his quarterst—
A. Yes, sir.

. Q. And did you hear the noncommissioned officers reportf-—A. Yes,
sir.

Q. And afterwards did you notice where the ofticer of the day
went?—A. Yes, sir,
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Q. Where did he go?—A. He went ucross between B and C Com-
panies—seemed to me he went right in between quarters B and C.

Q. This was 8 dark night, was it not?—A. Yes, sir; it was a dark
night, but you could see from the lights a* the barracks uud ithe lights
on the officers’ line; you could seen anybody walking across the
parade ground.

Q. You couldr.’t sec him all the time, but you could catch him here
and there under the lights, when he was walking across?—A. I
could see him Jmss the lights. You could always ses anyone cross the
parade ground at night.

Q. Why did you pay such particular attention te where Captain
Macklin was going?—A. Well, any sentinel on post will watch the
officer of the day, always.

Q. Did you again sce Captain Macklin?—A. Yes, sir; saw him
about fiftecen or twenty minutes after that come across the parade
ground and went to his quarters.

Q. How close were you to his quarters when he entered them?—
A. I think I was something, well, about 25 yards, I think, down the
walk—down the road.

Q. Did you notice which side of the building—marked 11 and 12
on that map—he entered?—A. Yes, sir; but I don't know which side
he went in, but I know he went in that building.

Q. Which way were you walking at the time he entered the build-
mg? Let’s see; you kept the buildings on your left?—A\. I was
coming up toward his house,

Q. Toward the river?—A. Yes, sir. .

. Q. And in front of the quarters, or not?—A\. Yes, sir; I was in
ront.

Cross-exnmination by the Accusen:

Q. Hairston, if you will just remember in your answers to just
take your time to it and thinl,( of what you are going to say and talk
as loud as you can.  Can you remember that?—A\. Yes, sir.

Q. How long had you been in the service?—A, I think I lack
abont seven days of serving eighleen months. Enlisted May 26, 1905,
at Muskogee, Ind. I\, and was discharged November 19, 1596, I'ort
Reno, Okla.

Q. What was the general condition of your company as far as re-
f,nrds the length of service of the men?—A. Well, some wen there
ind in as high as twenty-six years,

Q. Very few had as little service as you?—A., Oh, yes, sir; eight
or ten in the company had less service than 1.

Q. Iad you ever heen under fire?—-A. No, sir.

Q. What kind of a night was it on the 13th of August when you
were on gunrd I—A. Tt was a dark night.

Q. And your post was No. 32-—A. Yes, sir.

Q. Will yout come up to the map? Just point out the limits of your
post during the nighttime.—A. [Witness indicated that the post
extended from the front of quarters marked * A" westward along the
front of officers’ line; between quarters marked * 12" and buiﬂling
marked “ B;" thenee snulln\'mﬂ to the southwest corner of quarters
12, and thence eastward in rear of the officers’ quurters to starling

oint.
l Q. 3‘un you give any estimate of the time it took you to walk
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around that post?—A. Yes, sir; I could go around it in at least eight
or ten minutes.

Q. Now, after the shooting began that night, you only walked on
a certain portion of the post; will you point that out?—A. Yes, sir,
From No. 12 to A [indicating front of line of officers’ quarters].
The front, not in rear,

Q. Were there many lights along that walk?—A. Yes, sir; I don’t
know exactly whether from the quarters or fur from the quarters,
but something like that—it is very light. You could sce good; see
persons walking down the walk any place.

Q. Do you remember what was the closest light to quarters No.
129--A. No, sir; I could not, but I think it is the light right in
toward this second quarters, or at the corner of these.

Q. You think there is a light between quarters 11 and 12 and 9
and 10?—A. Yes, sir.

Q. You don’t think the nearest light to No. 12 is between quarters
@ and 10 and 7 and 87—A. No, sir; I don’t think it is, but it might
be. I could not tell.

Q. Were there any lights on the parade or bordering the parade,

from that walk, over to the company's barracks?—A. I don't re-
member; I don’ think it were.
Q. How far away on a night like that was could you distinguish
people walking across the parade?—A. I could distinguish them all
the way, for the reason \\'ll|§'. lights over here show up out to the
middle of the parade ground. ‘There is light in front of these bar.
racks, and then that sﬁmvs the whoele parade ground or any person
crossing it.

Q. What is the character of those lights—quartermaster lights,
the =ame as you had at Niobrara. for instance?—A., Yes, sir.

Q. Da you happen to know who lived in quarters No. 102—A. No,
girs I don’t remember. T halfway believe that was the officers’ mess,
I am not sure.  Somewhere along there. but T wouldn’t say it was,

Q. You think it was the oflicers” mess: No. 102—A. Yes, sir.

Q. You happen to remember who lived in No. 92—A. No, sir;
I doesn't,

Q. In No. 37—\, Licutenant Grier: 1 am not sure.

Q. You think Liceutenant Grier lived in No. 32—A. Yey, sir.

Q. Hhappen to know whoe lived in No. 77--A, No, sir,

Q. The quarters you say you went to to waken Captain Macklin
on that night were quarters No. 122—A. Yes, sir; quarters No. 12,
s, '

_Q. Did you ever testify before on this point, Iairston?—A. No,
sir.

Q. Proba' Iy you don’t understand me. Iave you ever been ex-
amined as i witness in any ense before, denling with this Browns-
ville affnir?—A\. Oh. yes, sir: T have,

Q. Where were you a withess?--A, T was examined before Cap-
tain Lyon at Fort Reno, Okla.. and examined by Gilchrist Stewart
at. [21 Reno, and 1 was examined by the Senate committee in Wash-
ington.

3. Was nny question asked you by the Senate committee ns to the
loeation of Captain Macklin’s quarters?—A, 1 think there were; yes,
sir,
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Q. Do you remember how you doscribed it?—A. Yes, sir; had the
map turned around wrong.

d). You were confused on it. You first described his quarters as
being those of Major Penrose?—A. Yes, sir.

Q. And Ilater, when yon got your mind straightencd out as to
which side of the post you were on, you made another location of Cap-
tain Macklin’s quarters?—A. Yey, sir,

Q. Just let me make this plain to your mind. \When yon were
asked where Captain Macklin lived you first pointed at this house,
didn’t you, “A#”.—A. Yes, sir.

Q. And later, when you were instructed by the committee that the
location of Iort Brown was such that this was the eastern half of
the garrison, and this the western half toward the Rio Grande River,
you pointed out another honse?—A. Yes, sir.

Q. Do you happen to remember, after this explanation was made to
you and after your mind was made clenr as to the particular line of
officers’ quarters, what house was pointed out as Captain Macklin’st—
A. Yes, sir; second house from the end there.

Q. Just come up and point it ont to the court.—A. This one, No. 12,

Q. You think you pointed out No. 121—A. Yes, sir.

Q. How were those houses numbered, Thnirston, from A to the
river?--A. T don’t understand. I never paid any attention to the
number of the houses.

Q. That is, quarters No. 1, were they farther from the river than
quarters No. 127—A. No, sir; closer. No. 1 as situnted?  Yes, sirj it
was farther.

Q. Hairston, who occupicd that last house on the officers’ line, the
one nearest to the river?--A, They says, so I learned Iater, that the
quartermaster clerk occupies that,

Q. You didn’t know that at that time?—-A. No, sir; I didn’t know
at that time. I thinked the sergeant-major occupied that.

Q. And who do you think occupied the second house at that time—
the second real set of double quarters?—A, I first say the quarter-
master clerk occupied that.

Q. What do yon mean by that time? Do yon mean the time you
were testifying before the Sennte committes?—A. Yos, sir.

Q. When was that, Iairston?—2A. I don’t exactly know; I think it
were on the 21st or 224 day of February,

Q. Did you tell the Senate committee, IHairston, that the sergeant-
major eccupied that same house?—A. T think I did, sir.

d. As shown on the map here?—A. T think I glid.

Q. And that the quartermaster clerk occupied the second honsef—-
A. Yeos, sir.

Q. And tie third honse was occupied by Captain Macklin7—-
A, That’s what T first stated.

Q. And in order to show you that there was no confusion in your
mind as to whether or not it was a single or double set of quarters,
did they ask you—-

By the Jubce-Apvocare. May it please the court: [ think that inns-
much as the testimony given by this witness before the Senate com-
mittee, or copies of that testimony, are in the possession of both the
defense and the prosecution in this case, that if it is the intention
to impeach the testimony of this witness, or to show that he made
provious inconsistent statements, that, after he has stated here as to

cart A
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where Captain Macklin’s quarters were and where he went, the proper
method of impeaching his testimony is to read to him from this re-
port of the Senate committee the questions and answers as recorded
there, and not continue the line of questioning as it is at present being
conducted.

By Associate Counser. 1 regret very much, may it please the court,
that the form of my examination has found disfavor with the judge-
advocate. T have not the slightest desire in the world to impeach
the testimony of this witness. I believe this man is telling the truth
in his dircet examination and in his cross-examination and in his
oxamination before the Senate committee. T am trving to show, ma
it please the court—if I have to state that—the fact that this man is
a young and inexperienced soldier, who, under certain unusual condi-
tions, brought out in his testimony, was naturally confused; and his
mind was confused, not only with unfamiliarity with the occupancy
of these buildings at Fort Brown, but also by the incidents of that
night, and in every statement, mny it please the court, that is of
record, that we have before us, he has shown that confusion by point-
ing out the different localities of the building ocenpied by Captain
Macklin. It is only fair to us, it is only fair to the trath, that this
man does actually show to the court whether or not he is certain of
that building or whether or not he is confused abount it. He is willing
to tell me the iruth, just as he is willing to tell the proseeution, who
introduced him as a witness, and he is willing to tell the conrt. 1
am trying to get ont nothing from him; I believe he is a eredible
witness,

By the Jupue-Avvocare. Tn view of the statement of the associate
counsel, the prosecution has no objection to the continuation of this
line of questioning. It was my belief at the time that the defense
was altempting to attack the witness’s eredibility, but, inasmuch as
such is not the case, the Pmsecu(ion, of course, can heve no objection
to testing the nceiracy of the witness’s knowledge or what impression
he had at that time.

By the Presioext or e Couvrt. The objection of the judge-advo-
cate being withdrawn, the counsel will continue his exmminntion,

(Last question, ns recorded, was read to connsel, and completed
as follows:)

Q. Did they ask you the number of the house oceupied by Captain

Mackiin- -ask you in this form: “ Was it quarters 9 and 10¢" and
did yon reply: ® Yes; marked 9 and 10?27--\. T think T did; by
; not understanding the dingram of the map.
; Q.1 misquntm‘lz. I should have said it was expliined to vou by
these Senators asking if it was quarters 9 and 10 in a conversation
between themselves: but was that your idea hefore them, that it was
quarters 9 and 107—A. Yes sirg T think it was, after getting the
quartermmster elerk’s house mixed up.

Q. Hairston, when you first went into what you think was Captain
Mucklin’s quarters, what oflicers had you seen in the post?-—A. No
one more than Captain Lyon, Lieutenant Grier, and Major Penrose.

;. Just when did you go over to Captain Macklin's quarters after
you had first seen Major Penrose?—A. Immedintely after 1 left the
company from Major Penrose,

f Q. Do T understand you to mean, Hairston. that after Major Pen-
rose reshed out of his quarters that night and gave you this order to

T
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have the alarm sounded, that you rushed across the parade and then

back to your post?—A. Rushed across the parade to Company B and

then back to my post, and by the time I got back to my post I met

%’drivl:ltp De Saussure and he gave me that order, and I called Captain
acklin.

Q. And on your return from the company towards your post you
met Private De Saussure?—A. Yes, sir.

Q. And he gave you the order from the sergeant of the guard to
waken Captain Macklin?—A. Yes, sir.

Q. And in response to that order you went over to his quarters, as
you thought?—A. Yes, sir.

Q. What officer besides Major Penrose had you seen, if anyi—
A, Captain Lyon and Lieutenant Grier, I think—I am not sure—but
I think I saw them coming across the parade ground.

Q. I would like you to be sure. Think about that.—A. I am not
sure, but I think that’s the only two I seen.

Q. Do you think you saw them?—A. Yes, sir; I does.

A Qi You think you saw both Lieutenant Grier and Captain Lyont—

. Yes,sir.

Q. You don't know what Wunrters Lieutenant Lawrason occupied,
do you?—A. I think it was the officers’ mess quarters; I don't inow
exactly, but I think it were those.

Q. Conld you point that out on the map?—A. No, sir; I couldn’t;
I was not well acquainted. )

Q. You would not be able to point out Lieutenant Lawrason's
quarters?—A. No, sir.

Q. Was his house a furnished house, do you know?--A. No, sir; I
never were in it.

Q. Do you know whether it was a lighted house that night1—
A. No,sir; I doesn't.

Q. The house you actunlly went to to waken Captain Macklin you
say was lighted?—A. Yes, sir; had a dim light in it.

Q. Were there any shades on the front windows?—A. Yes, sir.

Q. Were those shades drawn?—A. Drawn; yes, sir.

Q. Was there any furniture on the porch?—A. 1 never noticed, sir;
T am not sure of it.

Q. Was there any table on the porch?—\. Don’t remember that.

Q. Was there any saber?—A. Don’t remember that; never seen

any.

(YQ. Now. Hairston. you say that later that night Corporal Burdett.
camo up from the guardhouse, inquired from you why you had not
wakened Captain Macklin and said that he wonld do it; is that
rightt—A. Ye~: he said. *“ Come with me. I will wake him.” just
like that, and he went and he done the rapping and calling, and ho
exFlained the matter to the cuptain, what was the matter.

J. You didn’t actually go up to the house with Corporal Burdett,
did you, Hairston?—A. Yes, sir: T did.

Q. Did you see Captain Macklin and speak to him?—.\. Yes, sir;
spoke to him: * didn’t sce him, but heard him when he spoke; he
said all right. hy would get up right away.

Q. You didn’t see Captain Macklin come out of that placel—
A. Yes,sirg T did.

Q. Where were you when you saw him?-—A. I was about 30 or 40
foct down the walk, east from the door, when he came out,

|
i
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Q. You were on your post, as I und.rstand you, and abeat 30 or 40
feet along the walk there?—A. From the dooe: ves, sir.

Q. Do you happen to know abont what time that was—what tire
of nighti—A. Well, I think mighty near—guessing—s ing like
about 10 or 15 minutes to 1, :

Q. It was considerable time after Major Penrose had left his quar-
ters, was it ?¥—A. Yes, sir; a 4 while.

Q. What did you think of vhat shooting that night }—A. Whae did
Ithink of it? I couldn't think anythiny of it nv wwore than I thought
it was civilians firing on the quarters.

Q. Did you think you were in any danger there?—A. Indzd X did.

Q. Why so?—A. Because I didn’t know but what they may shoot
at me.

Q. You were armed, weren't you?—A. I were. Thas cocldn
keep them from shooting at me at all.

Redirect examination by the Jepee- Apvucare:

Q. You didn’t hear any bullets, however. did you. Hair:tco?—
A. Yes, sir.

Q. How many did you hear?-—A. T couldn’t count thew: Fauddnt
say how many there were. I don’t know. quite a lot of ties. 1 sevrmed
to me like.

Q. Did you have any watch with you that night*—X. Ne sr. I
didn’t,

Q. No means of telling the time. did you?—A. Moo «ir.

Q. So it is purely gue~swork at the time. the aceurt ¢ bowr Captain
Macklin left his quarters.  You bave no means of be ng ovrma otk
it was 10 or 15 minutes to 1, have von!—A\. No. sip bog oy jus
guessing at the time; something like thot. T thirk

Q. It may. however, have been considerubly later v
earlier, might it not ?—\. Yes. sir: might have beer L
have been earlier: I couldn’t tell.

Q. Did Corporal Burdett go to the <ame honwe ar b rpr—r2al i
the same house at which you rapped !—A. Ye< sir.

Q. Are vou absolutely certain about that or nott—A. Yeo sir: 1

f

o
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went with him right back to the <ame door.
Q. Did vou ever rap or did you see him rup st ali ar i Joer @

»

G LS L

No. 117—X\. No, =in
Q. Did you go on that side of the little divisiec riir 2 s o 00—
; A. No.sir. . '
; Q. So that there might have heen a suber aginst that boran iz
] not have seen it2—A. Yes, sir: might bave been theovs © 0 12007
; see it. ‘
Q. When vou stated in your cvos-exaviivatic iz Corgersl
: Burdett explained the situation to Caprain Markin, @i 5. mvam
' he explained it to him after he lefr tho honw we Ju-t o 00 20 w8
calling to him?—A. No. sir; at the door. after be calfed bl 503 be
answered : why. he explained what was the matter eher,
Q. Just how was thi<! Corporal Bunlerr koocked a2 the 2 og b
A. Yes, sir: Corporal Burdett did the knceking.
Q. And did Captain Macklin then rviﬂ}- oAl Yol i
Q. And then Corporal Burdett made this expleo oo 300 Le
f notT—A. Yes, sir: made this———
: Q. And then a minute or s latr Caprarn Malin wan e 00t
L A. Yes,sir.

BEST AVAILABLE COPY
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Q. Did he stop then to talk with Corporal Burdett?—A. No, sir;
didn’t stop chen at all; when he came out the door he came out
ll:uckling on his saber, and he ran right down towards the guard-

ouse,

Q. At the time you were examined before the Senate committee you
lAadNnevgr had very much experience in reading maps, had yout—

. No,sir.
di(?.’tmd you ever make a road sketch?—A. No, sir; I tried to, but I

n .

Q. Did you ever use a comﬁass at all#—A. No, sir.

Q. Are you familiar with the points of the compass?—A. No, sir.

Q. You say you have tried to make a road sketch?—A. Yes, sir.
What I had reference to, thinking you meant to plan out the roads
around the garrison. I thought that was what Jou meaut. I never
had any experience with that; I tried to, but cou'dn’t.

Q. But now you feel more familiar witn maps since you have testi-
fied so much?—A. Yes, sir.

Q. And been shown different mapst—A. Yes, sir.

Recross-examination by the Accusep:

Q. Was there any dividing rail between the quarters down there,
Hairston—11 and 12, for instance, or 9 and 108—A. No. sir; I don't
think it were. Now, what does you mean? Does you mean between

i‘ the yards or the porches between the quarters?

Q. I mean between 11 and 12?—A. Porches?

Q. I mean a rail way.—A. I think there was a rail way between all
the quarters; I am not sure, but I think there was.

Q. And in that double set of ?uarters there is a railing dividing 9
and 108—A. T am not sure, but I think there was.

Redirect: examination by the Jupce-ApvocaTe:
Q. And between 11 and 12, do you think?—A. Yes, sir.

Recross-examination by the Accusen:

Q. Now, Hairston, what I mean is this: That in that quarters, 11
and 12, down there, there is a porch running along the entire double
set of quarters.—A. Yes, sir. k

Q. Is there any railing on that porch that divides the quarters 11 ;
from the quarters 129—A. That's what I say—I think they are. '

Exainination by the Court:

Q. You stated, Hairston, that vou went to quarters No. 12 and
wakened Captain Macklin?—A\. Yes, sir.

Q. And spoke to him and he spoke to you?-—A. Yes. sir.

Q. Did you go inside of the outer door of these quarters?—A. No,
sir; I did not,

Q. Then you spoke to him through the door?—A. Yes, sir; I
knocked ; he answered each time I knocked.

Q. Can you state it was Captain Macklin’s voice that answered
you?—A. No. sir; I could not. It were a coarse voice, sounded as a
man’s voice.

Q. Did the voice indicate to you what was the location of the man,
whether he was on the ground floor or the upper floor?—A. Yes, sir;
seemed e was on the upper floor, sir,

Q. Upstairs?—A. Yes, sir.

M
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Q. You went back again with Corporal Burdett!—A. I went
three times by myself, the last time with Corporal Burdett,

Q. And while you and Corporal Burdett were together did Cor-
poral Burdelt speak to Captain Macklin in the same way—through
the door?--A. Yes sir.

Q. He didn't open the door?—A. No, sir.

Q. And you heard Captain Macklin speak to him?—A. Yes, sir.

Q. Still from the upstairsi—A. Yes, sir; from upstairs,

Q. Did it have a sound as if it might have been from the other
side of these quarters upstairs?—A. I coufdn’t say it was; it sounded
very low. you could hear him—just as if you would be upstairs and
holler down to a person. the person couldn’t tell very well what part
of tae house you were in. . .

Q. You never saw Captain Macklin until he came downstairs and
out the door !-—A. Until he came out the door.

Q. Ard you are sure he came out of the house you went to origi-
nally !—A. Yes, sir.

Q. Will you point out the place where you were when you heard
the firing?—A. Yes, sir. Standing right at the corner of this build-
ing. [Indicating northeast corner of building marked “A.”]

m%. You were right there, were you?—A. Yes, sir.

Q. What did you do, first thing?—A. The first thing, Major Pen-
rose came out to me right here in the road and says to me, “ What is
the matter?”™  [Indicating that Major Penrose came to him at
point in front of building marked “A.’} And I said, “ I think they
are fiving on the quarters.” and he ~aid. * Well, have the trumpeter
of the guard sound ‘ call to arms,’ ” and I were somewhat pretty much
interested in it myseif. and I ran then across to Company B with
Major Penrose and I stands here in front of the company until the
company was formed and the roll was called and I seen all the men
were out—JI was that much interested; wanted to see—and then 1
came back to my post, and some place right along in here [indicating
Eint along sidewalk about opposite center of officers’ line], I don’t

now exactly. but some place along in here between these buildings,
and Private De Saussure came to me and told me—the commander
of the guard, Sergeant Reid. said for me to call Captain Macklin.

Q. Who was that you said came up and told you to call Captain
Macklin?—A. Private De Saussure—member of the guard.

Q. How long was this you have just narrated—about how lonF do
you think that was after the firing?—A. After the firing? I think
1t had been eight or ten minutes--something like that,

: Q. Could it have been half an hour?—A. No, sir; it wasn’t that
ate,

Q. Was your post on the sidewalk or in the road?—A. On the side-
walk. sir; supposed to walk in the road, but T always walked on the
sidewalk at mfht.

Q. You walked on the sidewalk at nightf—A. Yes, sir.

Q. Before that firing began vou had been walking your post. had
you?—A. Yes. sir: been walking ‘round and ’round, until the firing
came up and caught me there, : —

. Did vou notice any lights in the officers’ quarters—any of
them—before the firing?—A. There was a light in Major Penrose’s
quarters, sir.

e e
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Q. There was?—A. Yes, sir.
Q. In any other set?—A. None, to my remembrance. What I
mean is, none I remember I seen before I came to Captain Macklin’s.
- Q. When you went up there with the corporal to Captain Mack-
lin’s house, you heard a voice, you say. Was that Captain Macklin’s
voics, did you think, or did you know{—A. I wouldn’t say it were
Captain Macklin’s voice. I could not swear that, of course; I believe
it was a man’s voice—very coarse voice—and it sounded to me like
his voice. I couldn’t say it was him; I didn’t know—I didn’t see

him, and couldn’t swear to something T didn’t see.

Q. The first time you went to his quarters, you say, was how long
after the firing?—A. I guess eight or ten minutes after the firing

Q. What did you do when you got to his quarters?—A. Not any-
thin% more than went up and rapped on the door and he answered,
and I told him they wanted him at the guardhouse at once, and he

said, “All right.”

~ Q. You say he answered?—A. Yes, sir; he answered. At least

T thought it were him. A man’s voice—I could not believe it were any

other than him. His famil{ were not there at the time and I didn’t

think angone was living in the quarters but him alone.

I (?d Did you recognize his voics—Captain Macklin’s?—A. I think
id, sir.

Q. What did you do thenf—A., I returned then, walked my post a
little distance down the walk and came back again after he didn’
come out, and called him again and told him the same words.

Why did you come back again?—A, Come back again bécause
I was interested—him not gettin uf.

Q. What did you do then?—A. 1 called him again and explained
the same results, and I walked down then and meets Corporal Burdett
oommﬁ,uﬁ to see what was the matter. . .

Q. Well, as near as you can estimate, how long did all this take—
from the time you first went to his quarters until he finally came
outi—A. I guess twenty or twenty-five minutes.

Q. When you went to arouse Cas)tain Macklin, did you call his
name at any time?—A. Yes, sir; called ¢ Captain Macklin.”

Q. You did?—A. Yes, sir, .

Q. The first time you called Captain Macklin, did you just call
his name?—A. Yes, sir; I called him just in an ordinary—-}ust like
any private would call any officer, and he answered, “ Hello!’

Q. That’s all he said?—A. Yes, sir; “ Hello!” I told him they
wanted him at the guardhouse at once, and he said “All right *—just
in that vone--“All right.” .

Q. The second time you called Captain Macklin what did he
say#—A. I said the same words; he said the same.

Q. And the third time you calledi—A. Did the same thing.

Q. You said the same and he said the same?—A. Yes, sir.

Q. The fourth time, when Corporal Burdett went back there and

- called, you went with the corporal, you say#—A. Yes, sir. _

Q. ‘%at did the corpora sayi—A. he corporai he called him
and, after he answered, the corporal explained the matter to him,

Q. Just state what he said.—A. The corprral told him to get up;
they wanted him at the guardhouse at once; they had been firing on
the quarters and they wanted him, and he said, “All right,” and I
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turned from the door and so did the corporal, and he came out a
minute after I turned from the door. ‘

Q. Did you stand on the %%rch until he came out?—A. I walked
on down the walk, I guess about 80 or 40 feet, something like that,
from the door. L

Q. I would like to ask him if he has an idea, if he can think satis-
factorily to himself to tell the court, about how long it was from the -
time he saw Major Penrose until he saw Captain Macklin come out
of his quarters?—A. I guess it was very near 1 o’clock; something
like that. I don’t think it was any more than 8 or 10 minutes to 1—
I know it was pushing close—from the time the shooting took pluce,
about 10 minutes to 12, until that time. :

Q. You think from 10 minutes to 12 until 19—A. Yes, sir.

Q. You said when you came out of Captain Macklin’s quarters that
you tv‘:ent- off down the waiki—A. I didn’t say I come out of his
quarters.

Q. When you came off the porch of the quarters, after you left
Corporal Burdett?—A. Yes, sir,

Q. Take the pointer there and show exactly where you went after
you came out.—A. After leaving, Corporal Burdett went away to
the front of me at the time—front of quarters No. 12—I came
back in that direction. I was right along in front of these quarters
somewhere when he came out. [Indicating that he walked from
3uar§e{8 i\To. 12 to a point eastward about in front of quarters Nos.

and 10. .

Q. You testified, I believe, that in No. 12 quarters there was a light
burnin%l?-A. Yes, sir; it were.

Q. Where was that?—A. It seemed to me a dim light. I couldn’t
tell whether-the light were downstairs or on the steps or where it
were, but I could see a dim light. The window shades were down,
and I couldn’t tell where the light was at. That’s the reason I went
to those quarters and knocked. )

Q. Are you sure that light was in No. 12 quarters—A. No, sir.

Q. You say you are not sure it was in No. 12¢—A. No, sir; not
perfectly sure. L ]

Q. What do you mean? You mean it might have been in No. 11;
is that what you mean?—A. What I mean—I didn’t know whether
it were in 12 or not, but I could see the light halfway shine under
the blind, as far as I could see. Seemed there was a lamp turned
down low, from the length of the light that were in the house.

Lieut. W. C. Jounson, Twenty-sixth Infantry, a witness for the
prosecution, was duly sworn snd testified as follows:

Direct examination by the Jupce-Abvocats:

Q.- Please state your name, rank, and station.—A. Wait C. John-
son ; first lieutenant, Twenty-sixth Infantry; Fort Sam Houston, Tex.

Q. Do you know the accused? If so, state who he is.—A. I do.
Captain Macklin, Twenty-fifth Infantry.

5. Were you ever stationed at Fort Brown, Tex.? If so, g)lease
state, approximately, the date of your arrival and the date of ycur
departure.—A. I was stationed there at two different times.

I()). The last time is the one I have particular reference to.—A.
From about the 20th of May until the 5th of July.

-
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Q. What year?—A. 1006,

Q. You left there the 5th day of July?—A. Yes, sir.

. Q. Did practically the entire garrison leave about the same time?—
A. The entire garrison left, with the exception of Lieutenant Thomp-
‘son and about 40 men.

. Q. The garrison between the dates you have just mentioned con-
sisted of certain companies of the Twenty-sixth Infantry, did it
not?—A. It did. The Third Battalion, .

Q. And from the 5th of July on until the arrival of the First Bat-
talion of the Twenty-fifth Infantry from Fort Niobrara, the post
was garrisoned merely by Lieutenant Thompson, and how many
menf—A. About 40.

Q. Where did Lieutenant Thompson live while you were there, do
you fqem%mber the number of his quarters?—A. I think it was quar-
ters No. 8.

Q. He was living there at the time you left?—A. He was.

Q. Which quarters did you occupy during the time you were
there?—A. Eleven and 12.

Q. You used both sides of the building?—A. I did.

Q. With reference to the partition wall between the set marked
11 on the map there and the set marked 12; will you please state
whether that was a sound proof wall or what kind of a wall it was?
Both upstairs and down.—A. To the best of my knowledge, the wall
below was plastered, and upstairs, between the back rooms, it was
merely a board wall,

Q. Between the two back bedrooms, you mean? The rooms ordi-
narily used as sleeping quarters?—A. Yes; the ones used as sleeping
quarters; that is, the ones we used as sleeping quarters,

Q. Was there a door in the partition between these two bed-
roomsf—A. There was.

Q. Was that door kept open all the time you were there?—A. Dur-
ing our occupancy of the quarters it was left open all the time.

Q. Was it locked when you left there?-——A. Not to my knowledge.

Q. Was there any lock on it, or any key to it that you know
oft—A. I think there was a snap lock or bolt on the door, but I
never saw a key to it.

Q. And when you left, it is the best of your recollection the door
was left open¥—A. It is.

Q. Even with that door shut was it possible to hear ordinary con-
versation from one side of the partition to the other?—A. As I
remember, Mrs. Johnson and I used to occasionally talk through the
‘partition, when the door was shut. )

Q. That is, you were in the——A. I was in the back room of No.
12 and Mrs. Johuson in the back room of No. 11.

. Q. Did you have to raise your voice to do that¥—A. Not particu-
larly; I presume I did talk a littlo louder than I am talking &t the
present time. . )

Q. But so far as an obstacle to the carriage of sound is concerned,
that wall was not as efficacious as an ordinary division wall between
rooms, was it{—A. I should say not. .

Q. Even downstairs could you hear people talking on the other side
of the partition?—A. Not particularly well. .

Q. But you could distinguish the fact they were talking; you could

hear mumbling?—A. Oh, you could hear mumbling,
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Q. If a person raised his voice you could distinguish what he said,
could you not¥—A. Yes.

Q. The stairways in No. 11 and 12 started on the ground floor at
the lrez;lr of the hall, or in the front of the halli—A. At the rear of
the hall.

Q. And thence ran upward towards the front of the house, did they
not?—A. Towards the front of the house.

Q. If anyone pounded on the front door of No. 12, could a person
in the back room of No. 11 hear equally as well as a person in the
back room of No. 12 upstairs or not¥—A. No, sir; I don’t think so.

Q. Not so well. If the door in the partition between the two back
bedrooms was open, would the sound carry approximately the same to
either bedroom from either front door#—A. It would, except that it
was farther. That’s all. o

Q. In quarters 9 and 10 which way did the staircases rant—A, To
the best of my recollection they ran at right angles to the hall.

Q. And therefore at right angles to the stairways in quarters 11
and 12?—A. Yes. :

Q. And in 7 and 8, do you remember which way they ran{-—A.
Seven and 8, they ran the sumne as they did in 11 and 12.

Q. That is, parallel to the hall?—A. Parallel to the hall,

Cross-examination by the Accusep:

Q. How long did you live down at Fort Brown, Lieutenant John-
son, all together¥—A. About four months.

Q. Iow many houses did you live in down there?—A. I lived the
first time in No. b; the last time in 11 and 12.

Q. Are you intimately familiar with the construction of houses 9
and 10?—A. Not particnlarly so.

Q. The construction of the double set of quarters 11 and 12 is the
same in each side; 11 is constructed similarly to 128—A. I believe
it is.

Q. Do you know posiiively about that?—A, Well, there is a bath-
room on the side of 11 that there isn’t on the side of 12,

Q. There is no bathroom on the side of 12?—A. No bathroom in
that house?

Q. Yes.—A. Downstairs in the back room.

Q. What is the construction of No. 12 upstairs?

By the Jupce-ApvocaTe. May it please the court: The next wit-
ness, who is outside now and who was not ready to come on the
stand at the time I called this witness, has prepared, at my sngges-
tion, four diagrams showing the upstairs and downstairs of quarters
9 and 10 and 11 and 12, and he was quartermasier down there for
some time and he probably can, by means of the map, state very
clearly how things were.

XLast question repeated to witness as recorded.)

. One front room and one back room.

Q. What is the connecction between the front and back rooms
upstairs of 12¢—A. A doorway leading through a hall way at the
head of the stairs.

Q. Excepting for that doorway the rooms are separate?—A. This
little hell way at the head of the stairs. and there is a door from the
head of the stairs to the front room and another door to the back
room,

8. Doc. 402, 60-1, pt 3——7
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Q. But as far as the connection between the front and back bed-
room of No. 122—A, There is no connection between them except
those two doomrs,

Q. What is the length of these quarters, Mr. Jolmson?—A. You
mean the rooms or the whole huilding?

Q. The whole huilding.—A. I should say about 40 feet.

Q. What house did Lieutenant Leckie live in when you and he
ware stationed there together?—A. In the same house, 11 and 12,

Q. Which side of the house?—A. He was there but a short time
after my arrival there the second time; he lived—slept in the back
room of No. 12,

Q. Ave you sure of that—that he slept in the back bedroom of No,
129—A. It is the back or the front, T think: and Mrs, Leckio occu-
pied the front room of No. 11 and Mrs, Johnson and myself oceu-
pied the back room of No. 11, ‘That is upstaivs, and downstairs we
used the snme rooms. .

Q. Any shower bath in quarters No, 112—A, Yes; out in the rear
in the “1..”

Q. How about quarters No. 12?9—A. Bathroom?

Q. Yes; shower bathf—.\. None downstairs; there is a bathroom,

but no shower bath.
Redirect examination by the Junuk-Apvocare:

Q. Mvr. Johnson, when you stated there is no bathroom in ?lmrlors
No. 11, yon meant there was no bathvoom at the time you left theve,
did you not?—A. No. 11%

Q. Or do you know now?—A, If I stated there was none in No.
{Wl, it was a mistake; I don’t remember I stated there was none in

o. 11.

Q. T may be unintentionally misquoting vous I thonght you stated
with reference to bathroom, in either one of the other set of quarters,
“there is no bathroom.” .

By Associare Counser. My understanding is he said in quarters
No. 12 there is no bathroom hetween the front and back rooms,

Q. It might have been changed sinee then, however?—A, Oh, yes,

Q. About what was the dopih of cach room in the house from front
to rear—the front bedroom, do you suppose?—A, About 12 or 15
feet, I guess,

Q. Aud the back bedroom, what was that? As deep or not?—
A. T should say about the same.

Q. The length of the main hall downstairs was about what{—
A. About 20 feet—24 feet,

Q. With reference to the map on the wall, do you recognize the
officers’ quarters at I'ort Brown{—A. I do. ‘

Q. That portion of each side of the officers’ quarters that is repre-
gonted on the map as being almost square, in front, is that two story
or one story ?—A. Two story.

Q. And the long portion extending from the rear of this front
part of each double set of quarters, back towards the Ingoon, is that
two story or one story?—A. One story.

Q. Was it customary down there at JFort Brown for the oflicers to
slee}) with the windows and doors open in the summer time?---A, I
can’t say nbout all of them.

Q. You personally did it?—A. T did,
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Q. Youn wanted to tuke advantuge of every breath of nir that was
stirring, did you not?—\. All that was coming.

Lient. 1L G. Lrcikig, Twenty-sixth Infantry, a witness for the
prosecution, was duly sworn and testified ns follows:

Direct examination by the Jubue-Apvocare:

Q. Please state your anme, rank, and station.—A. Hnrry G. Leckio;
sccond licutennnt, Tventy-sixth Infuntry; Fort Sam Houston, ‘fex,

Q. Do you know the nceused? I so, state who he is.—A, Yos; sir,
Cuptain Macklin, T'wenty-fifth Infantry.

Q. Were you ever stationed at Fort Brown, Tex? If so, please
state the approximate dates of such stay.—A. I was stationed at
Fort Brown, Tex., from the Gth of September, 1903, to the 2d of
June, 1106,

Q. Did you at any time during this stay act as quartermaster of
the post?—A. T was quartermaster for about two years of that time;
not quite two years,

Q. And are you familiar with the interior arrangement of rooms
and the construction of the oflicers’ quarters down thero?—A, Yes,
sir,

Q. Did yon ever live in quarters 11 and 12?2—A. T lived in
quarters 11 and 12 all the time I was stationed at Fort Brown,

Q. Lieutewant Johnson lived there during part of the time he
was there, too?—A, Licutenant Johnson took the quarters when I
l;‘.fl. there in June; in fact, he took them a littte winle before I left
there.

Q. So for a short time his family and yours occupied quarters 11
and 12 together?—A. Yes, sir,

Q. But for a considerable period hefore that you had occupied
them by yourself ¢—A. Yes, sir,

Q. Did you use both sides of the house?—A. Yes, sir,

(). When you and your wife were living there nlone?—A, Yes, sir,

Q. Was there any advantnge that the back bedroom upstaivs had
over the other rooms in the house, so fur as comfort is concerned, in
the summer time?—A. The back bedrooms were a good deal cooler;
you could not sleep in the front bedrooms on aecount of the heat.

Q. In quarters 11 and 12 did the staireases run at rvight angles to
the front haill way or parallel#—A\. Ran parallel,

Q. In quurters 9 and 10 how did they rant—A. Right angles,

Q. Ami in alternato sets of oflicers’ quartersy that is, alternate
double sets of oflicers’ quarters, all the way down the line, as far as
the commandin officer’s quarters, did (his same lhing hold true, that
one set would have staireases at right angles?—A. The majorily of
them, but 1 do not know that all of them did.

Q. You know such was the ease in 9 and 10 and 11 and 129—
A. Yus, sir, )

Q. About wlnt was the depth of the front bedroom upstairs in
quarters 11, approximately 2—A. About. 10 by 14, T guess,

Q. Which was the depth, measured from front to rear, the 10 or
the 142—A. 1 don’t understand you,

Q. IFourteen across the front seetion of the house?—A, Yes,

Q. And 10 feet from front to reart—A. T'o the partition between
tho two rooms,
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Q. Then was there a landing or hall way before one came to the
back bedroom, or was that adjacent to the front one?—A. There is a
small landing about 4 feet square that you entered into the front room

ing straight up the steps, and you turned to the right to enter the

oor to the back bedroom.

Q. So that the back bedroom and the front bedroom have merely
a partition wall between them for the greater part of their widthf—
A. They have a partition running between the two sets of ﬂuurters.

Q. I mmean a transverse partition between the front bedroom and
the back bedroom in quarters No. }21.—A., Yes, sir.

Q. There is no hall way extending up¥—A. No hall way; nothing
but a partition made of ¢ ceiling.”

Q. And about what’s the dimension of the back bedroom in quar-
ters No. 11?—A. About 11 by 14.

Q. Is 11 the depth or width?—A. Eleven is the depth.

Q. So that each of these rooms is about 14 feet wide from east to
west, and the front one about 10 feet deep and the rear one about 11
feet deep?—A. Yes, sir.

Q. Did the stairway leading from the ground tloor to the second
story, in quarters No. 11, start on the ground floor in the rear part of
the hall and then run towards the front of the house, or vice versat—
A. It started in rear of the part of the house at the back door entering
the room before you went into the kitchen.

Q. And thence inclined2—A. Entered at the partition of the two
upstairs rooms.

Q. So that it ran from the lower floor to the second floor in a
direction inclining towards the front of the house?—A. Yes, sir.

Q. So one would have to go to tlie rear of the hall, then turn to go
upstairs?—A. Yes, sir.

Q. Now, the partition wall between quarters 11 and 12; was that
a sound-proof wall, or not?—A. The partition between quarters 11
and 12 on the ground floor was plastered, two coats of plaster both
sides. I mean by that two coats of plaster on 11 side and two coats
of plaster on 12 side, with 2 by 4 u‘)rights, and laths on both sides;
an(F the partition upstairs was “ ceiling,” about one-quarter inch by
about 4 inches wide; just common ceilinﬁ. '

Q. I will now hand to you, Mr. Leckie, certain diagrams marked
€W« X «Y” and “Z,” and ask you to please state to the
court what these diagrams are and by whom they were made.—
A. Diagram “W,” made by myself, and it shows the quarters Nos.
11 and 12, Fort Brown, Tex.. first floor 11 and 12; letters indicate
doors, numbers indicate windows; scale, 6 feet equal to about 1 inch,
« X " represents second story of quarters 11 and 12, Fort Brown,
Tex.; letters indicate doors, numbers indicate windows; scale, 6 feet
to an inch. “Y,” floor plan, first story, quarters 9 and 10; letters
indicate doors, numbers indicate windows; scale, 6 feet to 1 inch.
Drawn by me. “Z” indicates second story to quarters 9 and 10,
floor plan; letters indicate doors, numbers ind’ :ate windows; scale, 6
feet to 1 inch. Drawn by me. ] )

Q. Quarters Nos. 11 and 12 were practically the same in construc-
tion and arrangement of rooms, were they not¥—A. Yes, sir; with
the exception that quarters 11 had a bathroom upstairs and quarters
12 did not. The bathroom of 11 was taken from part of the front
room—partitioned off from the front room upstairs,

4
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Q. During your occupancy of this house did you keep the partition
door locked%)etween the two back bedrooms, or not?—A. No, sir.

Q. Was that kept wide open during the summer time?—A. It was
kept o&m during the summer time, as a rule.

&. as there any key to this, so far as you knowi—A. There were
latches on both sides.

Q. You don’t remember whether there was a lock on it or not?—.
A. Tltlero was a lock; I don’t know whether there was a key to it
or not.

Q. You never saw a key to that lock?—A. I don’t remember.

Q. And downstairs there was a door in the partition between 11
and 12, in the one-story addition to the house, just after you left the
two-story part of the house; is that not correct #—A. There was a door
that entered the kitchen to No. 12 from a little room that had the
ice box in it for No. 11; the ice box was usually kept there.

Q. So the way to go from No. 11 to No. 12 downstairs wouald be
to go through this door, and upstairs the only means of communica-
tion was——A. Between the two back bedrooms.

Q. Could you hear from one side of the house to the other what
was going on in ihe other side—conversation, singing, etc.?—A. If
the wind was not blowing and it was quiet you would know some one
was talking, but you could not understand the conversation.

Q. That 1s downstairs?—A. Downstairs.

Q. But upstairs, where there was only a board partition between
the two back bedrooms of this part of the house, that did not make
as great an obstacle to the carriage of sounds as an ordinary plas-
tered wall between rooms, did it?—A. No.

Q. On a still night, when there was nro wind blowing., would
knocking on the front door of No. 11 or No. 12 be heard equally well
in either of the second-story back bedrooms?—A. If the doors were
open I think it would.

Q. The depth of the front hall, from front to rear. is what?—
A. About 24 feet.

Q. And about how far is it from the front door to the foot of the
front stairs?—A. About 20 feet—21 or 22,

Cross-examination by the Accrsen:

Q. Mr. Leckie, what interruption was there in the ceiling down-
stairs of quarters 11 and 12?2—A. In the ceiling, sir?

Q. Yes; in the hall?—A. The hallway is plastered—the ceilings
for the hallway and then the flooring—but there is no building paper
that I remember.

Q. T mean it, of course, wasn't extended the entire hallway, because
tgere was a stairway; but was there any other interruption?—A. Not
there, sir.

Q. This is drawn to scale, as I understand. [Referring to plans
drawn by witness.]—A. No, sir; drawn from memory.

Q. Approximately?—A. Yes. That shows 12 by 12 those rooms;
they are either 10 by 12 or 12 by 14; I didn’t remember; downstairs
rooms.

Q. Just where is the stairway here in No. 12?—A. There’s the hall
to 11; there's the hall to 12; there’s the front door to 12. “E 7 is
the back door to 12, and “F ” is the back door tc 11. [Witness
indicated on drawing marked “ W.”]
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Q. You were asked with respect to knocking on the door.of quar-
ters No. 12 being heard in the back bedroom of No. 11, and whether
or not that would be as distinct as heard in that room as if the
knocking was on the front door of quarters No. 11.—A. Yes, sir.

Q. W%at is your estimate of that, Mr, Leckie, agnin, please?—A. 1
think if the doors are open, sir, it would be as distinctly heard from
one door as the other—either 11 or 12. If the doors are closed, of
course it would make an good deal of difference, because the frame of
the house is practically one house, and then that thin partition
between the two quarters; that is, if the wind was not blowing.
The wind generally prevails from the south, and when the wind is
from the south you would very often be in the back room and not
hear the front door bell ring.

Q. Have you ever had that experience of being up in the back room
and having the doorbell ring or having a knock on the door and not
heard it?—A. Yes, sir. I have slept through retreat twice; in the
back room when the wind was blowing you conld not hear calls.

Q. How far does that Ingoon extend in the back of the sets of
quarters ai ¥ort Brown east and west with regard to the officers’ sets
of quarters at Fort Brown? Does it extend in the rear of any of the
sets of quarters?—A, Tt extends in rear of all the quarters, sir, except
quarters marked “ I3,” the small quarters on the river bank.

At this point, there being a motion before the court to adjourn, the
judge-advocate addressed the court as follows:

The fudge-ndvocate would like to know the pleasure of the ecourt before
adjourning as to whether it desires him to sumnion Corpl. Ray Burdett. I know
his address, but did not sinimon him before because he wils not one of the men
who made unsuccessful attems to waken Captain Macklin, aud I il not koow
untll the arrival of ITalrston here a few duys ago that Burdett hiand anything to
do with calling Captain Macklin, I can request the adjutiant-generul to wire
for him If it be the desirve of the court to have Corporal Burdett here, 1 should
have done so myself had he made an unsuccesstul effort to call Captalto Macklin:

but as long a8 he was successful I did not see the necessity of possibly delaying
the concluslon of this trial just to wailt for a man who dil succeed.

The accused, his counsels, the witness, the reporter, and the judge-
advocate then withdrew, and the court was closed, and on being
opened the president announced, in their presence, as follows:

The court wishes the judge-advoente to subpeena Corporal Burdett.

(The court then took a vecess until 2 o'clock p. m., at which hour
the members of the court, the acensed, his connsels, the witness, the
reporier, and the judge-advocate resumed their seats.)

(Cross-examination, Lieutenant Lxckig, continued.)

Q. Mr. Ieckie, in your testimony this morning you spoke of cer-
tain instances of not having been arvoused or had your attention called
to knocks on your front door while living in quarters 11 and 12. Do
you recall any further instances of that fact?—A. A number of times
when some one ‘would knock on the door we would know it by their
cards being left or by an orderly telling me he had been there, but on
acconnt of the wind blowing, being in the back room. I did not hear it.

Q. Were you stationed at Ifort Brown a considerable length of
timo?—A. Yes, sir.

Q. At all scasons of the year?—A. Yes, sir.

Q. And you are familiar with the weather conditions down there at
these different periods of the year?—A. Yes, sir,
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Q. What i the roniitivn v @b nesgad to wind during the month of
Angust at Fort Brown ¥ —4. There are wegw few davs 1 August that
the wind is not blowing Band.  Ta o= 9o bxdt in Augast yvou can hardly
stand tire heat: you can sDeepr

Q. Have yon fomsd it bs inugeessible to sdeep on an August night at
Fort Brown when the wimd s oxt Wowing?—A. T could not say
positively an Sogust nigha: theow bave bevm nights there I could not
sleep on aceonne of the kean. im the mp-tains nocons.

Q. Did sou think that I «odir for smyene to Jeep to any degree
comfortably during & snmaome™s might there 81 was neoessary for the
wiml to be blowingt—A. Unbes @ nortdesr was vp e conditions in
August—when I was theew—nn would be pecessary to bz some broeze
to =levp in those upstairs rwecons.

Q. Will you plea o vo thh puap ¥ O thet mmap. My, Leckie, there
is repre~ented 3 walk runnmege frveo tbhe line of officers’ quarters over
to the lice of vompany Barvwedks ﬂlmdimaim{ walk running from
quarters No. 9 towands the gamrivm gate.] Will wou please state
whether o not thas walk ps evareedly bocated on that map?—A. The
walk s oot eorrectly bwareld. The walk sbhould begin here on the
right-hand sivde of the rard goine wut of the garrison, if you went
straight across paralbf co the walk

Q. So that 3 man e frvap the Elizaleah street gate to quarters
9 and 10 wonli alwaws Bee ¢t Jeft-land <5de of that walk, would
he?- A Yes sir: the walk ronc—abeae 3= the Joestion of the walk.
[Iaateating a Ene frooe eesaern 9de of the gurrison gate and parallel
to the walk shown oz tive pusp and tegunineting about opposite the
west side of qurarters Noo &7

Q. Are vou familur winh the becstdom of 1the sdreet lights that
border the walic al:n:e the cfiess” gnarters a1 Fort Brown?—A. Yes,
sir.

Q. Will you please burate «m whont ausp the mearest street lamp to
quarters 11 a~ 12¢4— A The mearw-a sgend damp i there, sir. [Indi-
cating point opgexite quiriers mmurkad €] Then the next lamp is in
front of the aiminicratdem building. [Iodicating point opposite
admini:tratior. buibime vm enst 0de of naad. |

Q. There is ny streen g begwen quarters 10 and 11. is theref—
X. No.sir: oot upbss g b Bewm goot dibene sinoe T was there,

Q. Youa left there whem—A. T beft theme ¢ 2d of June, and I
have been there sime thewe times.

Redirecs examizaniees br the Jemer-Amvocats:

Q. Mr. Leckiv. Jarine the wumaser Jid the evening hrecze ordi-
narily blow up from the (Gulf. fiven a southerly direction?—A., The
prevailing wimls are fromo the south always.

Q. Om Jays in mokazaptr. ewem when there was no breeze during
the day. very often a liwba bovesr wonld gring up in the evening,
wonld there ot} —A. Yes s

Q. And was it mot msmel fue ihis boweze 10 die down before mid-
night ? --A. No. sivz as & mube. the breese &f+d «Jvwn a Dittle bit hefore
dasbreak.

Q. And was this boazye fainds svgalar in 1< velocity. or some nights
would it blow strongly and cabeas jud banelys Llow A, Some nights
it would blow 3 gueel deal suswagner, but, &s @ rule, there was always a
hard wind at nighe.
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Q. That was during the two summers you were there?!—A. Yes, sir.
Q. These various ygovest u have described, when you failed to
be awakened by g% t vour front door, or on occasions
when you belved people ha knocked on your front door, the
wind was giways blowingi rd at these times, was it notf—A. The
wind wayblowing. (Aftehtimes X yould be awake—not be asleep. It

would bé in'th rnoon or My-{ie morning, but the wind would be
blowingt—the house would:be gffen.
QF i 4\, The front door was open; all the

Q. So that there was a draft right through the house from rear to
front—a strong draft?—A\. Yes, sir.

Q. Did you ever fail to hear anybody knotking at the front door
when you were awake in the quarters—in the main part of vour quar-
ters—aund when there was no breeze blowing?—A. That I don’t know.

Q. Your best recollection is, however, that you did not or that you
have?—A. I don’t remember any time, when the wind wasn't blow-
ing, of anyone knocking and my not hearing them if I was in the
house—in the downstairs part.

Q. Do you recall any instance of anyone knocking hard at the front
door and calling your name and your not hearing them, even though
at the time you‘imppened to be upstairs?—A. No.

Recross-examination by the Accusen:

Q. Whut kind of a sleeper are you, Mr. Leckie?—A. I am a light
slecper.

Examination by the Covrr:

€. I understood you to say that on two oeccasions yon slept through
retreat. Do you mean by that that yon had left an order to be ealled
at the time and hada’t heard the call. or that vou failed to hear the
gun and the trumpets?—.\. I mean. sir, the first thing I knew of
retreat would be the cannon—the tiring of the cannon, the retreat gun,

Q. Meaning vou left an onler to be called?—A. No, sir; I did not
leave any order to be called, but I failed to hear the call, sir.

Q.kl would like, with reference to t{m .~1ain-also.~.= there in 11 alnd 12,
to ask you in going upsteirs, say, in No. 11, when you got at the to
of the {lSt stuﬁ'(,) wlmlp:io you find immediately in frong‘())f you ?—A[:
A little landing, sir, about 4 feet square, I think. sir.

Q. You are then facing the front of the house2—A, You are facing
the front of the house then; yes, sir.

Q. What’s next beyond that landing?—A\. That landing?

Q. Yes.—A. ‘Then, sir, right in front of you going upstairs is the
door to the front room.

Q. First the landing, then the door to the front room?—A. Yes,
sir; a landing there, about 4 feet square, and then the door to the
front room; and on the right-hand side going up to the landing is a
door to go into the back room.

Q. The two doors are there together?—A\. Yex, sir.

Q. Is the same not true of No. 12. except the door to the hack room
is immediutely to your left instead of your right?—A. Yes, sir;
same thing true of No. 12, except the left instead of the right.

Q. On this landing that you have desciibed. are there any other
doors on that landing?—A. None but the two, sir, in 11 and 12,
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Q. In that house, quarters Nos. 11 and 12 upstairs, is there not a
door that communicates from one to the other upstairs?—A\. Yes, sir;
in No. 11 it is; in No. 12 it is not.

Q. In No. 11 upstairs you can go from the back room to the front
room——A. Through the bathroom. The bathroom is over next to
the quarters you used to occupy.

Q. I would like to ask if there is such a difference between the
appearance, due to the arrangement of the hall, etc,, the appearance
of things in building 11 and 12 and the building 9 and 10 as to be
very noticeable; if & man should find himself, for instance, in that
building, 9 and 10, with the idea that he had entered i1 and 12,
wonld ﬁe recognize it from the surroundings—in referring to the
little dingram here?—A. The only diffcrence, sir, in 9 and 10 about
midway of the hall the steps enter going up; in 11 and 12 you have
to go back the full distance of the ﬁull to go up the steps, the steps
going from the back room. The doors leading into the front room
are the same in both quarters, the hall about the same length, and
the rooms about the same size. .

Q. How about the door to the back reom?—A. About located the
sanie, sir.

Q. A man coming into those quarters and going to the door of the
back room would at once discover his mistake?—A, If you could sce
the steps, sir, a man familine with the house would discover his mis-
tulic: a man not familiar with the house would not, not knowing
which wij *hie steps are loeated.

Q. You don’t understand. T a wan knew how things appeaved
in the ground floor of 11 and 12, becanse the stnirway runs from rear
to front, parallel to the hall, if that same man found himself down-
stairs in quarters 9 and 10 on his way to the back room, wouldn’t
the location of the stairs, the direction of it, tell him at once he was
not in 11 and 12¢8—A. Yes, sir; if he was familinr with the house, it
would, If he knew where the stairs were located, it would tell him;
if he didn’t, it wouldn’t, beeanse that’s the only difference, except the
location of the door to the hack room in No. 11 is on the right-hand
side of the room facing back of the house and in 9 it is on the left-
hand side near the window, and there is a little closet in there under
the steps, and the other closet is in the hall in No. 11, under the steps.

Q. T was not paying very close attention in desceribing that walk.
Where is the south end of that walk, the one leading from the Eliza-
beth street gate; where does it come out on the rond to the sonth?—
A. This would be the south end of it. [Indicating a point nearly
opposite the line in prolongation of the west side of quarters No. 8.]

J. That walk that’s drawn there in front of the administention
building is right?—A. That’s about right, sir; it onght to be a little
closer to the huilding. The walk's neaver in here. [Indieating that
the walk should be indicated nearer the udministration building than
it is shown on the map.]

Q. If a man came from the road leading out of the post to that
Elizabeth street entrance—if he came from there and went dingonally
across (o Captain Macklin’s quarters, he wouldn’t cross that walk at
all, would he?---\. From this rond?

Q. Yes.—A. No.sir.

Q. And went straight across the parade to Captain Macklin’s
house, he wouldn’t cross any of the cross walks, would he?—A. No,
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sir; oxcept the walk here, siry the walk running from the administra-
tion building to the guardhonse,  [Not shown on the map,

Q. Wounld he cross that rond that's in front of the administeation
building? Would he touch that?—A\, e could come across this
rond, sir. | Indieating rond just south of Elizabeth street gate.] He
could come into that entrance of the post and come straight across
instend of taking that turn in the rond towards the river—come
dingonnlly across and not strike any walk, except this walk in front
of the house,

Q. Aud the walk you said from the administration building to the
guardhouse?—A. Yes, siry the walk runs elear across here.  [Indi-
cating that walk runs from the administration building to the gnard-
house neross center of parade gronnd.}

Q. Tf he went the same way. then, enme t'rom the same gate, and
went fo quarters 9 and 10, would he eross any watks?-—A, o would
como neross the same two walks,  That erosses in theve, sivy the rond
crosses right in here,  This roud. siv. onght to be where that 4 X ¥ is,
[Indicating point abont opposite prolongation of western half of
quarters No. 8, interseetion of that line rad the sidewalk. |

Q. If n man told you he had been in one of those bnildings and fie
went to the other end of the hall downstairs and then went upstairs
strnight. towards the front of the building, wonld you say he had
been in 11 and 12 or 9 and 102 Which building woulld you say he
had been in?- -\, T wonld say he had been in 11 and 12, sir.

Q. What was the size of the garvison of Fort Brown on (he two
days you have testified you overslept. yourself at vetreat 2—-\. ‘I'hree
companies, sir,

Q. Will you indicate on the map where the formation for retreat
took place and which direetion it faces, the line? -A. ‘Fhe musiciang
stand in front of administration building fueing the gunrdhouse.
[ Indicating point on east side of the gaveison rond opposite center
of administration building. ] ‘The place morked * A ™ is the gunrd-
honse; they stood abont where * X ™ is. ‘Then the companies were
in front of their respective bavracks, "The oflicer of the day gencrally
stood abonl the center of the three companies, siv. | Indieating
point near the end of * Fort Brown ® and in front of B havracks, |

Q. From your knowledge of the number of musicians present. on
the post at that time, what wonld you say was the strength of the field
musie in that. post on these two ocensions?-—A, From four (o five, sir;
at times maybe six,

Q. Mr. Laockie—-hefore you leave there --yon knew where Major
Penrosa lived?—A, Only by wimt T have been told, sir. T know
where the commanding oflicer’s quarvters are. - Quarters .\, sir,

Q. About what is the distance from the east end of the command-
ing oflicer’s quarters down to the west end of quarters No. 129
There is no seale on that map.- -A. About 400 feel, sir,

Q. That wenld be about 130 yards?-- A, Yes, sir,

Q. My, Leckie, do vou remember the front dom of quarters No.
11 at Fort Brown?—A. Yos, sir,

Q. Very distinet vecolleetion of it?-~A, Yes, sir,

Q. Will you please deseribe it to the conrt.?---A. Tt was an inch
and a lalf ]mm" door, with two pauels: the lower panels wers about.
18 inches high, and the upper panels filled the door, with the excep-
tion of nbout 2 feet.

52

1
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* Q. Was it what you would call a heavy or a very light doori—A,
It was a heavy door, sir.

Q. Was the front door of quarters No, 12 similar to that in No.
111—A. Same thing, sir; same material and gotten out at the sume
time,

Q. Wero they dounble or single doors?—A, Single doors, sir,

Q. Did you ever have oceasion while there in quarters 1t and 12
to call to anyono on the inside of the house while the front door was
closed--to enii through the front doors to them?—A. Not that I
remember, sir,

Q. Do you reenll anybody ever ealling to you through the closed
doors?—A. No, sir.

Q. Would it have heen practieable for them (o have done sof If
you had been on the lower floor, wonld you have been likely to have
heard them#—A. If 1 had Laen on the lower floor?

Q. And awake.—A. Yes, sivy if thoy had called loud enough, I
wonld,

Q. How about if you had been upstairs?,

By the Jupar Apvocare, May it please the court.  ‘The witness has.
stuted that hie had no recolleetion of ever having had such an expori-
ence. I think it is pretty much a matter of opinion, unless it is on
the ground of expert opinion, but the prosecution will make no
objection to the question. 1 will not make any formal objection,

By a Menmsen, 1 will withdraw the gquestion,

Q. L understand from several answers yon have given, Mr, Leclis,
that on two oceasions you slept. through retreat 2- -\, Yos, sir,

Q. When the fieckd music sounded the call in front of the admin-
istention building {—A. Yes, sir,

Q. You were in quarters No, 1 at the time?—A. Yes, sir,

Q. Slopt upstairs in the baek roon?-—A, 1 slept in the baek room
upstnivs in L aned 12, puet of the time in 18 and part of the time in
12, whilo 1 was there,

Q. Do you remember what time of year that was?-—A, The first
time, sivy was in September, T think, vight after we got to Fort Brown
in 1903, 1 don’t remember the nest time, what time of year it was,
slrl

Q. The windows were open, weren’t they 2—A. Yes, sir; the win-
dows were open to the house: it was warm weathor, o warm day.

Q. Do you know whether the front door was open or not on these
ocensions-—A, 1 could not say positively the front. door was open,
gir. 1 think it was, from the fact that the front door stayed open
all the time in warm weather, with the sereen door fastened,

Q. My, Leckio, how long had you been asleep ench timef—A, I
don’t know how long,

Q. Move than half an hone?—A, Retreat is about 6 o'clock, sir,
and I must have gone to sleep some time between 4 and 6,

Q. Is theve u vailing, Mr. Lockie, sepneating the poreh of No. 11
and 12 gquarters?--\. No, siv,

Q. "There is no railing A, No, sin

Q. Ts there a riling separating the poreh of No. 9 and 10?--A,
Doctor Chureh put o railing on the east side of the poreh and in
front of it. 1 don't know whether he put a ailing sepnvating it or
not. T don't think he did, sir.

Q. T don’t understand the stairs in No. 9 and 10--where they bogin

RS



104 AFFRAY AT BFROWNSVILLE, TEXAS.

er how they rwn. I do understand 11 and 12 from the way you
describe it.  (Witness describes on diagrams Y and Z position, ete.,

oo ) achi 11 and 12, or 9 and 10, is the: ything on th
approaching or , is there an on the
of either honse to make a man readily distinguish one door
the other; any ruhnf or posts or color of the house or any-
thing?—A. No, sir; all the houses are painted the same color.

Q. Is there much difference in trees in front of the quarters, or are
there trees?—A. There is a difference in them, sir, but they are all
the same kind of tree and of about the same size.

Q. Was there any difference last summer in the vines, or anythin
of that kind. on the porches there which would readily distinguis

t—A. Not up to June 2, 1906, sir; I don’t know about after
were any vines planted or not.

I would like to ask a| lights on that entire parade ground,
bothk in front of the officers’ quarters—all of the lights, in fact. Can
you give the court an idea of about the number of them, the fre-

hich occur, and the effect of the light? For
instance, would there on a ver_vda:k’nightbe sufficient light to light
sir

Q. Light it up so you d see plainly?—A. No, sir. Thero is a
bere, sir [indicating point near the sidewalk, opposite west side
qearters No. 8], and then a light right in there [indicating point

pear sidewalk opposite center line of quarters 3 and 4]. I think, but

I am not positive. there's a light between the commanding officer’s
and quarters 1, along in there, sir. I think—I am not posi-

Q. Then there are not more than three lights on that line?!—A.
About three, sir. And then the next one is over here. [Indicat-

¥

N,

R

intersection of road running in front of officers’ quarters and
running in front of guardhouse.] And then on the center

is walk. sir—center of the parade—there’s a light. [Indi-
ting sidewalk shown on map as rupning from between barracks
D towards quarters No. 9.] There’s a light in front of
administration building. [Indica a point opposite center of
building and on east side of road.) ree lights at vhe gate, sir,
over the gate at the walk. and two at the big gate. [Indicating
Elizabeth street gate.] These lights. sir, are the same lights that
were 2fterwards put up in the new cavalry and artillery post—street

lam

Q?e;'.'ml-oil lamps?—A. Yes, sir; and this light at the south end
of the walk coming across the parade, between quarters 8 and 9, threw
no light at all at quarters 11 and 12,

Q. And there’s no other light between that house and that lamp—
that's the nearest light to it?—A. That’s the nearest light.

Q. How about the barracks? Wasn'’t there some lights in front
of the barracks?—A. In front of these—used to _be I. Company
barracks. sir—there's a light there. [Indicating point near walk on
south side of barracks marked C.] Abont opposite the center of the
barracks. There’s a light in there, sir. [Indicating point near east
side of road between barracks marked B and D.] That is all of the

Q. The post was lighted. was it, Mr. Leckie, acoording to the
schedule approved for that post?—A. Yes, sir.
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Q. All the lights were up and lighted, authorized9—A. Yes, sir;
%lhe ljgl}ts in front of the guardhouse and light over in front of the
ospital.

Q. That being the case, did you consider that the post was well
lighted on a dark night?—A. No, sir. There were some other lights,
sir, in the upper end—near the corral, and other places.

é}. .Suppose you were standing in front of quarters No. 11 and 12
there at night—dark night—could you look across the parade ground
and, by the light dgiven by the street lamp which you said was about in
this position [indicating point opposite west end of B Company bar-
racks]—could you distinguish l%)eople passing along that road—for
instance, could you state whether a man going along there was a
soldier or civilian, and, if a soldier, whether he was an officer or an
enlisted man?—A. No, sir. If a man was directly in front of that
light I could tell the object, and I believe I could tell it was a per-
son, but don’t believe I could tell whether a soldier or civilian,

Q. Are you nearsiﬁhted—are your eyes normalf—A. I think so.

Q. What is the distance across there, Mr. Leckie, abouti—A.
About 300 feet across there.

Q. About 100 yards?—A. Yes, sir; more than that. About 100
or 125 yards to that light. Oh, that light, you mean? That would
be 150 or 160 yards, sir.

Q. I meant under that light—person coming along that road.—A.
From in front of quarters No. 11, the walk in front of quarters No.
11, to the light on the west end of B barracks, I believe would be
150 or 160 yards. .

Q. Now, from that same light to the east end of the commanding
officer’s quarters—northeast end of the commanding officer’s quar-
ters—about what would be that distance, approximately?—A. Be
about—pretty close to 300 zards, I should think, sir.

AQﬁ You don’t think that map is accurately drawn, theni—

. No, sir.

Q. Mr. Leckie, under the circumstances as just stated—a man pass-
ing under one of those lights—could you see if he had on a saber?—-
A. If he was right under the light, Ca]lwtain, ou might notice the
bright object. I don’t think I could tell whether it was a saber or
a piece of metal, or what it was,

Q. If it was after “ check ” and you were sentinel on post and saw
a man at that light with a bright object, who would you think it
wasf—A. I would naturally think it was an officer or sergeant-major.
I would think from the conditions it was an officer.

Q. What officer? Any particular officer2—A., I should think, if I
was a sentry, that it was the officer of the day coming around for
inspection.

. And if you knew he was out inspecting what would you
think?—A. I would think it was the officer of the day. A sentinel is
always looking for the officer of the day.

Q. If you were standing very near quarters 11 and 12, in conversa-
tion, say, with the officer of the day, and he left you and walked over
towards the barracks, could you follow him entirely across the parade
and see between which barracks he went, with the conditions as sup-
poseéig f—A. Could I see towards which barracks the officer of the day
wen

Q. If you were talking to the officer of the day—if you were sentinel
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on that post, on the walk near 11 and 12—and the officer of the day
left you and struck out across the parade ground towards the bar-
racks, could you continue to distinguish him until he passed beyond
the line of barracks on a dark night with the conditions as you de-
scribed 9 —A. And not pass under that light?

Q. Not pass under that light.—A. No, sir; I don’t think I could.

Q. Betweon B and C Company barracks, for instance?—A., I don’t
think I could; not unless he went under some light.

Redirect examination by the Jubar-Avvocate:

Q. If yon were sentinel on No, 3 post and walking in front of the
officers’ quarters, and had seen the oflicer of the day just a few moments
before leave his quarters and start across the parade ground, don’t
you think it is possible for you to catch him at a sufficient number of
places—that is, where he would cross between you and some one of
the lights on the other side of the parade—to enable you to judge
approximately the dircetion he was going, towards which particular
barracks?—A. Is No. 3 post up and down the officers’ line?

Q. Yes.—A. Well, there is only one light between the officers® lino
across the parnde to the barracks; there would be a light in front of
the gunrdhouse and a light in front of the administration bunilding on
this walk.

Q. Very good, But if the officer of the day loft quarters No, 11,
walked over to the point near the end of the name “ Fort Brown ” on
the parade ground, stood there and reccived the reports, yon could
identify him then as the oflicer of the duy, conld you nott—A. On a
dark night?

Q. I# you heard him receive the reports there, wonld yon not
naturally believe it was the oflicer of the day?—A. I would naturally
believe it was the officor of the day.

Q. And then, if youn were in front of the officers’ quarters and he,
instead of coming towards you, apparently went across the parade
ground—unless you saw_him pass between you and the light at the
west end of 13 Company barracks, or between you and the light oppo-
site center of C Company barracks, would frou not suppose he went
between B and C Company barracks?—A. T don’t know.

Q. Or in that dircetion?—A. I couldn’t say; it was too dark for me
to know where the officer of the day was going.

Q. If you were paying especial attention to the movements of the
officer of the day, and you were somewhero along the middle of the
line of officers’ quarters, and the officer of the dny was in the middle
of the parade ground and started away across the parade—if he did
not pass between you and this light at the west end of B Company
barracks, or between you and the light in front of C Company bar-
racks, and did not come towards yon, would it not seem to you that
he must, instead, have gone in the genernl divection of a line leadin}i
between B and C Company barracks?—A. T wonld think he woul
either have gone between B and C Company barracks or gone in B
Company barracks.

Reexamination by the Courr?
Q. Please point out again the outside lights around Fort Brown;
around the parade ground.—A. One light here, south eml of the walk
coining across the parade entering from the gate. Another light be-
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tween—somewhere near quarters 3 and 4—1I think it's a light between
commanding officer’s quarters and quarters 1. There’s a_light in
front of the guardhouse, Light at the bridge—little bridge that

oes across to the hospital, A light in front of the hospital, A light
in front of barracks marked €, aud a light between barracks marked
B and the right<hand side of the road going out of the post—the east
side; and one in front of the administration building. ‘I'wo lights
over the gate, one on each side of the nin gate, the l)i;f gnte, and
one over the smnll gate at the walk. Al other lights are back in the
old post, around in the corral und points up in the old post.

Redirect examination by the Junak-Apvocarte:

Q. Was there not also a light in the middle of the purade ground,
near the sidewalk 2-—A. Yes, a light about. the center o} the parade on
the walk running from the entrance at the gate to the officers’
quariers,

Q. Was there not a light near the other sidewalk running from C
Company barracks to quarters 2 and 3?—A. No.

Q. Positive of that 2—A. DPositive.

Q. Those lights that were near the oflicers’ quarters, you have
spoken about them as being between quarters “A” and “ 1, for in-
stance; do you mean acumlf' between the quarters or on the west side
of the sidewalk, opposite the interval between these quarters?—A.,
The walk runs enst and west. I should have said they were on the
south sido of the walk. between the quarlers “A” and “ 1.”

Q. ‘That was the case in all those street Inmps in front of the ofticers?
quarlers; they wers over near the sidewalk, were they not?—aA., They
were right at the sidewalk.

Q. You say your impression is thera was a light hetween the com.
nanding oflicer’s quarters and quarters marked No. 19—A, Yes, sir.

Q. And then there was another light between the quarters marked
8 and those marked 4?—A. A light right in there somewhere, in
front of those quarters, May have been in front of 4 and 5, or some-
wheve nlong in theve.  [Indicating uny place between 6 and 3.]

Q. So your recollection as to those lights is smmewhat hazy, is it
not ?—A. No, sir,

Q. You are sure, however, there are no lights down near quarters
11 and 12, or were none at the time you were situnted there¢—A. I
know positively there was not.

Q. And none was ever kept burning there during the time you were
there?—A. No street lamps of any kind,

Q. With regard to the front door of quarters No. 11, you said that
was a heavy door. Do you mean extraordinarily heavy, or just such
a door as you find here?—A. The framiug of the dvor was 2-inch
stufl, the pancls were an inch and a half,

Q. Do you mean this door was unusually heavy, or was an ordi-
t{m-ily heavy door?—A. It was not unusunlly heavy; it was a heavy
aoor,

Q. Was there any hand railing separating the veranda of quarters
No. 9 from the veranda of quarters No. 10?--A, No; it wasn’t.

Q. Are you sure that there was none botween the veranda or porch
of quarters No, 11 and quarters No. 128—A. I am sure there was not,

Q. Are you positive that there has nover, since the time you lived
there, bean a hand rail sepavating the porches of the last two quarters
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mentioned.—A, Thero may have beon a rail put there after I left
and tauken nway before I went back again. ‘There was no rail when I
went thore tho last time—in March.,

J. 1f I would show yon a plictograph takon a few months ago, and
satisfy you thut it was taken of quarters No, 11 and 12, which showed
thero was a railing there, would you still care to make the samo state-
ment that theroe was none there?

By Associare Counser, May it pleaso the court: In justice to the
witness, I will say he need not aceept. that. admission in that question
as corrvect, if, as I tnke it, these are the photographs referred to.

By Wirness, Shall T answer the question?

By Jubae-Apvocare, 1f it has been objected to, there is no need
for your answering that question, Iow long is it, however, since
you were thevet

A. 1 was there in March,

Q. Did you inspect these quarters paytieularly at that time?—A. T
wax in the quarters at that time,

Q. So you would have notived, then, if theroe had been any hand
rail 2-~A, T would,

By the Jupvar-Avvocars: T desire to stato to the conrt that T was
Inboring under the impression there was a hand rail between thero;
it looked so in a photogeaph 1 myself took of these quarters, and T
am not swre, Ta faet, T think now it is not & hand rail. 1t is
photograph marked No. 4, which was identified by Mr, Grier as being
a photograph ofxome one of the doublo sets down there, althongh ho
was wmble to state just which one,

Recross-oxumimtion by the Accusen:

Q. Do yon recognizo that. photographe Mr., Taeckio? [ITanding
witnosy photogeaph narked for convenienee “ No. 1,” alvendy in evi-
dencs ng Joxhibit 1 [--A, Yes, sir,

Q. Upon closo examinntion, does it bear out your testimony with
respeet. (o that. walk running north and sonth from company burracks
to oflicers’ quarters, and the loeation of tho lamp with respect o that
walk §—A., ‘Fhe photograph does not show the walk, sir,

Q. Look at it closoly and sco if rm notice any distinetion.—
A. Thoro is n walle running from the administration building towards
the gunrdhouso, but T enn’t. see any walk running from the entrance
of the ,)mst towards tho oflicers’ quarters,

Q. Do you seo n lnmp-posti—-A. ‘I'hat one Inmp-post, iron post,
was put there when T was quartermastor,

Q. Will you notico the coloring of the ground just below that lamp-
post, and at the point whore it Intorseets the officors’ line?  Ts that
coloring similnr to that walk you described running from the admin-
isteation building to the gunrdhouse?—A. No, sir; that walk’s o
red and yollow brick walk. )

Q. You donw’t. think this line shows thnt——A. This picture was
takon slanting; there is (oo largo a difference between the lnmp-post
and the quurters, .

Q. You could only fix that with reference to that lnmp-post; tho
wilk?—A. Yos; that’s all . )

Q. Mr. 1eckio, is there any pointed difference bolweon quarters 9
and 10 and 11 and 12 that would strike tho oye of a man at. night,
from the outside?—A, No,sir. 1f I may state an instance that shows

y
4
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no difference in the houses: In forwarding report required by the
quartermustor-general, which required the dimensions of the quarters
and also a photograph of the different buildings, there were only
threo Qictur&s taken for the oflicers’ line—one for the commanding
officors’ quarters, marked A; one for quurters from 1 to 12, und one
for quarters B,  Quarters from 1 to 12 are the snme, with the oxce]-
tion of quarters 3 having an extra room on the enst side, in their
outside appenranco, _

Q. Would & nan previously unfumiline with the interior construe-
tion of cither sot of quurters—9 and 10 or 11 uud 12—ho able to
know, after ho had como out of them, which set of quarters ho had
been in?

By the Junue-Avvocare. T objeet to that question ns being purely
a mutter of opinion,

By Associare Couastn, T withdraw ity may it please the court.
Thiat's all the oxnmination,

Reexnmination by the Counes

Q. Does the situntion of quarters 11 and 12, at the end of the
officers’ line, make it any different from the others as to loenting it 84—
A, Tt would in the daytime, siv. A dnrk night it is very hard to toll
that B quarters nre smaller or any different in construetion from the
other quarters, bmt in the daytime there is a rvoad yunning hetween
quarters 12 and quarters B.

Redivect examination by the Junar-Apvocars:

Q. As to n matter of fact, Mr, Loeckie, does not the rond running
somthward from the vicinity of D Company barracks towards the
officers’ line —does not (hat strike the voad that vruns along in front
of tho oflicers’ quarters at a point just about in front of quarters
11 and 129—-N, Yes, sir

Q. So that that in itself would be a means of indentification of that
building in distinction from buildings 9 and 10 or 7 and 87—A,
Right n here, sivy ave trees, trees that would throw a shadow, and
trees alonf; here; I hinve come nervoss here at night and would not be
positive of quarters 11 and 12 until I was right near,

Q. 'Tho rond comes in there, does it not?—A. The rond comes in
hers and turns in front of the oflicers’ quarters, and another at an
anglo between 12 and B,

. Is there any other oflicers’ quarters along the line that is so
situated with roference to ronds?—A. No, sir,

Q. And iy it not a'faet that the light in front of the administra-
tion building on the east side of the rond is opposite quarters No, 11,
so that wonh he another means of identification?—A. That light in
front of the ndministration building does not give nny more light
than tho one over here,

Q. T am not talking cbhout. the amount of light given, but the fact
that such n light exists in front of these quarters would serve as a
means of telling——A, The light being over there, you would know
you were on the end of the line next the river, not in frout of the
commanding oflicer’s quarters, but you wonld not know you were in
front of 0 or 10 or 11 or 12 unless & man stog)ped and studied it out,

Q. 'The appourance of that small house, B3, in duytime is entirely
different from the restt—A, Oh, ycs,

Sl DO('- "02; w‘l. |'l u""‘.s
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Q. And at night would not the fact that it is a low house and not
a two-story house be apparent? Would yon see the outline against
the sky ?—A. A dark night—these quarters are one story and a half
high, and B quarters are a story and a third—and a dark night you
can not %311 the shape of the house, A light starlight night, of course,

ou could.

y Q. A man, however, who was accustomed to the surroundings
there and who—did you cver have any trouble in finding your own
house at night?—A., There have been times, late at night, when I
would come across, I would not know whether I was in front of 9 and
10 or 11 and 12. ‘The same conditions prevail now in the upper post
here as to quarters; a man has to be positive about his quarters to
know what quarters he is going into in the dark.

Upon motion of a member, the accused, his connsels, the reporter,
and the judge-advocate then withdrew, and the conrt was closed, and
im being opened the president announced, in their presence, as fol-

ows:

The court desires to recall the witness Private IInlrgion for further examina-

tion. I understood you had some otler witnesses, have you, Mr. Judge-
Advocate? .

By the Jubur-Apvocate. May it please the court, I did expect to
call Sergeant T'aliaferro and Corporal Madison again, in view of the
recent evidence showing differciices in the interior construction of
these houses at IYort Brown, and question them a little further as to
the location of the stairways. That is all,

By the PresibenT oF TiiE Court. All right, Mr. Judge-Advocate,
call them in your own order.

(The court then took a recess until 8.30 o’clock p. m., at which hour
the members of the court, the accused, his ~ounsels, the reporter, and
the fudge-advocato restimed their seats.)

The judge-advocate addressed the court as follows:

May it please the court, I have Sergeant Tallafervo here as the next witness,
but In view of the fact that the reporter has more work on hand now than is
possible to get out this afternoon and possibly to-niorrow mornlng, I request the

court, If it sults Its pleasure, would adjourn untll to-morrew noruning, on
account of the reporter more than anything clse,

The court then, at 3.40 o’clock p. m., adjourned to meet at 9 o’clock
Friday morning, April 19, 1007,
Roan S, Fryren,
First Licutenunt, First Cavalry, Judge-Advocate,

HeanQuarters DepantMent or Trxas,
San Antonio, Tex., April 19, 1907,

The court met, pursuant to adjournment, at 9 o’clock a. m.

Present: AN the members of the court and the judge-advoceate,
The accused, his counsels, and the reporter were also present,

The reading of the proceedings of April 18 was dispensed with,

The PresiwrNT. A member of the court asked to have the testimony
read before this witness is called, regarding the occupation of the
houses. I think it is the testimony of Lieutenant Grier.

The Jupce-ApvocATE. Yes, sir, I have the pages marked., -
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The Presivent. Very well; if there is no objection, please read it.

The Juboe-Abvocats. On page 6 of the court-martial record ap-
pears the following, under the dircct oxamination of Major Penrose:

Q. WIil you kindly point out on thie map, Major, the house occupled by each
officer of the post?—A. Bulldlng marked “A” I occupled; 3, Captain Lyon; B,
Licutenant drler; 0, I belleve—I nm not sure whethier Iieulennut Lawrason or
Lteutenant Ilay, or Loth lived In the same lhiouse, 1 think hé wag in 9 and Hay
was In 10; Captain Macklin lived in No. 11.
. On page 49, however, of tho cross-oxamination of Licutenant Grier
is the question:

Q. Who occupied the quarters No. 9 at I'ort Brown?—A. Lieutenant Hay.

On page 50: _
Q. Who occupled quarters No. 10 at Fort Drmyn?—-A. Iicutenant Tawrason,

Then, in Jientenant Lawrason’s (estimony, direct examination,
page b5: )
Q. What was thie number of the quarters occupled by you?—A. No. 10.

So that Major Penrose’s answer was in error merely as to whether
Lieutenant Ilay or Licutenant Lawrason occupied quarters 9 or 10,
It should be just the reverse.

A Mesmier. Then, T understand “A” was occupied by Major Pen-
rose; quarters 1 and 2 were not occupied, so far as the record shows;
No. 3, Captain Lyon; No. 4, vacant; No. 5, Licutenant Grier; No. 6,
vacant; 7 and 8, vacant; and 9, Licutenant Hay; and 10, Lieutenant
Lawrason; and 11, Captain Macklin,

The Jupak-Avvocarte. Yes, siv.  The prosecution desires to recall
Sergeant Talinferro to emphasize certnin points.

Sergt. Maj. Srorrswoop V. Tavniarerro, of the Twenty-fifth In.
f unftr 7 being reminded that he was still under oath, further testified,
as follows:

Redirect examination by the Junae-AbvocaTe:

Q. Sergeant Talinferro, when you were sent by Major Penrose to
awaken Captain Macklin carly on the morning of August 14, 1906,
did you go directly to his quarters or to the quarters you believed he
occupied —A. T went directly to the quarters that I belioved he
occupied.

Q. And are you absolutely certain as to which quarters those
were¥—A. Yes, sir.

Q. What was the position of the house to which you went. with
reference to the oflicers’ line?—A. It was the first set of quarters on
the oflicers’ line after leaving the administration building,

Q. That is, it was the oxtreme western set of quarters?—A. Yes,
sir,

Q. Now, when you entered the hall of this first building—quarters
No. 12—and after you had rapped and ealled him, you stated that
you went upstairs?¥—A. Yes, sir,

Q. Please state where you went to go upstairs.—A. I went to the
rear of the hall way and entered the stairs from the rear—and the
stairs ran from the rear towards the front,

Q. So that when f'ou got on the second story you were nearer the
front of the house than you were when you wero at the foot of the
stairst—A. Yes, sir,
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Q. And do you know the position of the door you opened up-
stairsi—A. No, sir. The door seemed to be open; I don’t remember
opening any doors at all. ) )

Q. Are you absolutely positive that the stairway in the quarters
you first entered and in which you went upstairs ran from the rear
of the hall upward towards the front of the upper story?—A. Yes,
sir; I am absoiutely certain in that. .

. Are you positive that the stairway could not have run at right
angles to the hall way?—A, I am positive it could not have run at
right angles.

Q. Now, is there any possibility that you went to quarters 7and 8
instead of to quariers 11 and 122—A. No, sir; I don’t think there is
any possibility that I went to any other than the first set of quarters
" Dl ing from t No. 12, foll

. Did you, in going from the gate to quarters No. 12, follow any
line of the sidewuﬁx ng_ No, sir.

Q. What sidewalks did you cross on the way over theref—A., I
crossec the sidewalk in front of the officers’ line, of course, until I got
to the building.

Q. Was there also a sidewalk running from the administration
building down to the guardhouse?—A. There was an old pathway
there, an old walk, covered all mostly with §rass.

Q. Tt was a brick walk, wasn't it?—A. Yes, sir; T think so.

Q. Pretty well covered with grass?—A. Yes, sir; an old walk.

Q. So you were west of the sidewalk, as indicated on the map there,
as running between B and 1) Company barracks southward towards
quarters No. 8, weren’t you? First, by way of explanation to the
witness, I desire to state that it was shown by the quartermaster of
the post, or by an officer who had been (]uartermuster there for a few
years, that this sidewalk is erroneously shown on the map, and should
run on the east side of the road entering the garrison gate over
towards quarters No. 8 instead of quarters No. 9—that is, it should be
a little bit more towards the east. Now, when you left Major Penrose,
did you go straight across to No. 129—A. Yes, sir; I went straight
across the parade ground; I didn’t follow the sidewalk at all.

Q. You didu’t touch that sidewalk at all, did you?—A. No, sir; I
went out across the parade ground.

Q. In reachm(.; quarters 7 or 8 you would have to cross that side-
walk, would you? ' Remember, that sidewalk is erroncously shown on
the maf); it should be a little farther ug.——{s. I would have gone
right along that walk there, right up to the next quarters there. If
I had been going to any of the quarters lower down, I would doubtless
have crossed on that sidewalk.

Q. But if you had been going to quarters 9 and 10, or 7 and 8, that
Xa]% would have been about the shortest you could have followed ¢—

. Yes, sir,

Q. But instead of that you cut off to the right of the walk and
went to the quarters occupied by Captain Macklini—A. Yes, sir. 1
didn’t cross the sidewalk.

Q. Were you ever in other quarters at Fort Brown?—A. No, sir;
not to my knowledge—not that I remember.

Q. Are you positive that after you left Major Penrose and had
passed between B and D Company barracks—say, to the vicinity of

s
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the brick walk that runs along in front of the barracks—that you
headed directly for quarters No. 12 and kept to the west of that side-
walk all the while?—A. Yes, sir,

Q. And whether that sidewalk is shown correctly on the map or
whether it should more probably be shown still farther to the east
in going in a direct line from the vicinity of the garrison gate to the
quarters Nos. 7 and 8, you would have to cross that sidewalk,
woul@g’t youf—-A. Yes, sir; in going to 7 and 8 I would have to
cross i

[A:slssociate counsel for the accused indicated the direction on the
map.

. That is where the sidewalk should run?—A. Yes; I know ex-
actly how it runs.

Q. That is a well-defined walk, isn’t it?—A. Yes, sir.

Q. And there is a street lamp near the center, isn’t theref—A. I
don’t remember whether there is a street lamp there or not. I remem-
ber the walk very well; I know which way it runs, just like he is
Kginting there now. [Indicating line from the east side of the road,

tween B and 1) Company barracks, southward to a point nearly in
prolongation of the west side of quarters No. 8.]

Recross-examination by the Accusep

Q. Come up here. Just point agrin where the major was standing
when he sent you over to Captain Macklin’s quarters.—A. Right
about in here [indicating on map a point in the road leading into
the garrison from Elizabeth street, about midway between the gate
and the line of barracks].

Q. And your remembrance is that this is the correct position of
that sidewalk at Fort Brown?—A. The correct position of this side-
walk brings it right down near this side [indicating]—not on the D
Company side, but on B Company’s side of the barracks.

Q. You think it ison B Comemny’s side of the rond?—A. Yes, sir;
towards B Company’s side of the barracks the walk comes down that
side and not on this side [indicating].

Q. Sergeant, if T lny my pointer on the easternmost line of that
road, and if you would come even to quarters 9 and 10, wonld you have
followed that sidewalk et all from the point yon mentioned that you
were with Major Penrose, and going over to Nos. 9 and 10—would
you have followed the sidewalk at all?—A. I don’t know whether I
would or not.

Q. T mean is that in a direet line of the sidewalk?—A. No; the
sidewalk is not in direct line from 9 nnd 10, according to the J)osition.

Q. Sergeant, you still believe that you went into quarters No. 121—
A. Yocs,sir.

Q. Docs this still represent about your ideas of the situation that
night?—A. Yes, sir.

%Q. I am going to read {o you a part of your former testimony:

I am not famillar with the entire house at all; I was never n It hefore
never been In it since. It was a time of great excitement, and I stmply rushed
up the steps, called Captaln Macklin, and rushed out. 1 didn’t notice anythin
fnglde of the bullding at all. 1 never thought a moment 1 would be citlled an

questioned ns to unother house, and it §s a matter of hupossibllity for we to
glve a Letter description,
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Does that still represent your ideas of the situation?t

It 1s a matter of impossibllity for me to glve any further description than I
have already given.

A. I did not mean to say that what I had said was not correct, but
I meant it was a matter of impossibility for me to give any further
description than I had already given. .

Q. Sergeant, that answer was given in reply to the following
question :

Sergeant-Major, please describe the direction you took after leaving the head
of the stalrway to enter the room you went to.—A, It Is my impresslon I simply
went to my left; I might not be right in that.

By the Paesipent or THE Courr: The court will want a more full descrip-
tion than that, Sergeant.

In answer to that question you gave the answer just quoted. Now,
Sergeant, when you came into that house to go upstairs, which way
did you turn?—A. When I came into the house to go upstairs?

Q. Yes—A. I went to the rear of the hall way and I went up the

ste
8.& Well, to go up the steps, which way did you turn{—A. Enter-
the hall way, going to the rear, I naturally turned to my left;
going back that way, then, to go up the steps towards the front, I
would naturally turn to my left.

Q. T am not asking how ycu figure it out now. But I want to
know what your remembrance is, or have yon any¥—A. Let me see;
I said I went into the room downstairs first?

Q. Yes.—A. And T came out of the room downstairs and then

went upstairs. - .
Q. Now, Sergeant, have vou any distinct recollection of how you
went up that stairway at all?—A. "Yes, sir; I went to the rear of the
hall way and went upstairs. The stairs run “rom the rear towards
the front.

Q. Now, which way did yon turn after you got to the rear of the
{n;lllt?( go upstairsi—A. Why, it would be natural for me to turn to

e left.

Q. Don’t vou know which way yvou turned?—A. Tt would be the
most natural thing to turn to the left. The stairway is towards the
gide of the partition, it is not towards the other side.

Q. How is it in any of the other houses there, do you know{—A, I
have never been in any other house, to my knowledge.

Q. After you got up to the top of the stnirs what was the location
of the rooms up there?—A. X couldn’t really describe the location of
the rooms. i

Q. You don’t remember how they were situated with respect to the
head of the stairway f—A. No, sir.

Q. You have not any recollection at all?—A, No, sir; I really have
none.

Q. You still feel, Sergeant, that that was a furnished house and
lighted house that yon went into that night?—A. Yes, sir; as I said,
the impression of everything seemed to me that the house was ready
for occupants; if it had been empty, no furniture in there at all, it
would have atiracted my attention; naturally, I would have thought
at the time I was in the wrong place, that nobody lived there; but
the house being furnished, of course, is what made me think I'was in
the right place,
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Q. Are you preity sure with respect to the lights in the housel—
A. Yes,sir; there were lights in the house.

Q. Sergeant, do you happen to remember whether either one or
both doors at the top of the stairs was open?—A. I am not certain
now whether both were open or both closed—might have been both
open.

p&. You don’t remember?—A. T don’t remember opening any door
upstairs, so it must have been open.

Redirect examination by the Jupce-ApvocaTte:

Q. Sergeant Talinferro, did you ever go into any of the officer’s
quarters before in which the stairs ran from the rear of the hall
upward towards the front of the honse—did you ever see that peculiar
arrangement of the stairs before in any officer’s quarters anywhere?—
A. I don’t remember, sir.

Q. Did that fact impress you as being rather peculiar in that the
stairway ran just opposite to the way it ordinarily does in ordinary

uarters and in ordinary houses?—A. I don’t know as I had any
thought abont the matter just at the time—I was simply after going
upstairs, and I saw which way to go up, and I simply went on up.
Questions by the Cotrt:

Q. When you were told to go over and wake Captain Macklin, did
you go over in a_run or walk, or how did you go?—A. Wéll, I went
as fast as I could, sir.

Q. You ran?—A. Yes. sir. I was not told to go and wake Captain
Macklin, sir.

. Q. When you were told to go over for Captain Marklin?—A. Yes,
sir.

Q. Did you run?—A. Yes, sir; T went as rapidly as I could.

Q. You were in a good deal of a hurry2—A. Yes, sir.

Q. Excited?—A. Well, not very much excited. probably a little—
of course the excitement of the night had not died away. I was
excited when I was first aroused that night.

Q. The night was dark?—A\. Yes. sir; it was dark.

Q. Couldn’t it have made it pretty easy for you to have gone into
one of those other quarters there?—A. I don’t think <o. sir.

Q. Sergeant, when you went into those guarters. do yvon remember
whether you opened the door or not?—A. The front door?

Q. Yes.—A. Yes, sir; I opened the front door.

Q. It was closed, was it?—A\. Yes, sir. I knovked on the door
first, and then no one answered, and then I opened the door and
entered the hal way.

Q. The door was closed?—A. Yes. sir.

Q. You knocked on it and then opened it?—A. Yes. sir.

Q. Now, what set of quarters was that?—J\. That was in the first
set, what is known as No. 12,

Q. Just point that out on the map.—A. [Witness hare indicates
building marked “ No. 12.”]

Q. All right. Now, did you go into the next set. No. 1172—A. I
went into the hall—just entered the hall: I didnt go into any of
the rooms of No. 11 at all. I simply pushed the front door open
and called in the hall way.

Q. Well, you came out of No. 12 first, did you?—A. Ye, sir; I
came out of No. 12,

\
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Q. Did you shut the door after you when you came out, or do you
remember {—A, I think I did.

Q. And then went over to No. 11?—A. Yes, sir. .

Q. And do you remember how far you found the door of No. 11?—
A. I think that was closed also, sir.

Q. Well, do you remember it ?—.A. Yes, sir; the door was closed.

Q. It was closed 2—A. Yes, sir.

Q. The door of No. 11, the front door?—A. Yes, sir.

Q. Did you knock on it?—A. Yes, sir.

. And then opened it?—A. Then opened it, and then called in the
hall way.

en you came out, do you remember whether you shut the door
or not!—A. I think I did, sir.

Q. You are not positive?—A. There is nothing to make it very
mtlve in my mind, only it would be natural for me to close the door

nd me. I close every door I have opened.

Q. When going upstairs in No. 12, that quarters you went upstairs
in, was it light enough so you could see to go up, or did you have to
feel your way up on account of the dark?—A. It was light. .

Q. So you had no difficulty in going up the stairway #—A. No diffi-
culty at all, sir. .

Q. You didn’t have to feel your way around by the banisters, or
anything of that kind 2—A. No, sir.

. Where did that light come from?—A. The light that shone on
the staircase?

Q. Yes.—A. It came from the room downstairs.

Q. The front room downstairs?—A. Yes, sir.

Q. That door was open, was it?—A. Yes, sir; open in the hall way,
as the light was shining right out on the stairway.

Q. That was after you had opened the door, was it?—A. Well, I
gidn’t open that door that leads in the hall way. I opened the front

oor.

Q. The door to the room was open, was it?—A. It seems to me the
door lendin{; from the hall way into the room was open when I
entered the hall.

Q. The light that furnished the light to the hall, you say, came
from the front room?—A. Yes, sir.

Q. You have also testified that you went into the back room before
ytoq went upstairs?--A. No, sir. I didn’t go into but one room down-
stairs. .

Q. Do you remember that you testified that you called into the
back room?—A\. No, sir. - .

A Meuper. I would like to have the stenographer read the wit-
ness’s answer to the question of counsel as to how he turned before
he went upstairs.

(The reporter referred to his notes of the cross-examination by the
accused and read therefrom the following testimony:)

Q. Now, Sergeant. when you came into that house, golng upstairs, which way
did you turn?—A. When I came into the house, going upstairs?

Q. Yes.—A. I wen; to the rear of the hall way and I went up the steps.

Q. Well, going up the steps, which way did you turn?—A. Entering the hall
way to go to the rear. I naturally turned to my left, going back that way; then,
to comie up the steps towards the front, I would naturally turn to my left.

Q. I am not asking how you figure it out now. but what your renemhrance
:lsl"s 2; have you any7—A. Let me see. 1 sald I went Into the room dowastairs

o
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Q. Yes.—A. And 1 came out of the room downstairs and then went opstalrs,

Q. Now, Sergeant. have you any distinet recollection of how you went up
that stairway at all*—A. Yes sir; I went to the rear of the hall way and went
upstzirs. The stairs run from the rear towands the front.

Q. Now, which way did you turn after you got to the rear of the hall, going
upstairs—4. Why. it would be natural for me to turn to the left.

Q. Dou't you know which way you turned?—A. It would be the most natural
way to tam to the left. The stairway is towards the side of the partition; it
iz ot towards the other side.

Q. Do you mean to state that vou went into the roomn downstairs
first; do you mean the back room or the front room?—A. It was the
front room downstairs.

Q. That is. when you went into the hall?—A. Yes; I only went
into one room downstairs

Q. When you went into that room. did you look around for Cap-
tain Macklin?—A. Yes sir.

I Q. Then you saw what was in the room?—A. Yes, sir; of course
sSaw.

Q. Well. what was in the room !—A. Well, there wasn’t anything
really that attracted my attention at all. I was simply looking for
ggtain Macklin and didnt see him. I didn’t think of anything

Q. Well. didn’t you see the famp that was giving this light1—A. I
didn’t notice it.

Q. Sergeant. you testitied about going up this stairvay. Do you
remember. in going up that stairway, whether there was a banister?—
A. Yes.sir.

Q. Ordinary banister!—A. Yes. sir.

Q. I understand. then. you to state the stairway was not boarded
up?—A. No. sir: there was a banister—hand railing—that upright
piece along by the side.

Q. Then a person going up that stairway could be scen by any-
body in the hall?—A. Yes sir.

Q. All the way?—A. Yes sir.

Q. When you were on the stairway you could sce down in the
hall?—A. Yes sir.

Q. In seeing down in the hall way. going up the stairs, would you
have to turn around and look npward. or would you turn to the right
or to the left to look into the hall¥—A. In going down the hall way?

Q. Yes.—A. Simply looking to the left. right over that way [indi-
cating].

Q.P’l]'his stairway. then. did not have a wall on both sides?—A.
The stairway did not have a wall on both sides?

Q. I mean did the stairway have walls on both sides—I mean
walled up on both sides?—A. The stairway. as I stated before, is
pearest the-partition. Now. vou know the hall. of course. and you
can walk—there is a space between the walls and the stairway that
separates the othier room—right over here is a room. of course [indi-
cating to the right). and right aver here is a partition [indicating to
the left]. To my right iz the roon. and then of course there is a
hall way.

Q. And then the staircase is in this hall way towards the side of the
partition. but there is space enough between the stairway and the
room and the walls of the room to the-right for one to walk?—A. I
don’t know exactly how wide it is. It probably may be 3 feet.
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Q. And as you walk into the hall way, walking back towards this
stanrw%y, did you see the banisters on the stairs?—A. Yes, sir.

Q. You could see iti—A. Yes, sir.

Q. They were not close up with the wall—A. No, sir. It was a
hand railing and straight uprights from the steps up to the hand

railing,
Q. gergeant, on this niﬁht—the 13th and 14th of August—when
you went to call Captain Macklin, you are positive you went vo No.
12, the farthest indicated on that mapf—A. Yes, sir.

. Q. You are positive also that the lights were burning?—A. Yes,
sir.

Q. In the downstairs room and.upstairs room?—A. Yes, sir:

YQ. And that that house was furnished—people lived in it?—A.
es, sir,

Q. You are positive of that?—A. Yes, sir.

Q. Now, as I remember, you stated in your former examination
that the next morning you heard that Captain Macklin did not live in
these quarters?—A. Yes, sir. :

Q. How did you learn that?—A. His striker told me he lived in
the left side instead of the right—that is, in No. 11 instead of No. 12.

Q. Did you learn anything else about No. 12 about that time?—A.

o, sir.

Q. Did you learn who did live in No. 12¥—A. No, sir. .

Q. Did you learn whether or not it was occupied?—A. No, sir; I
didn’t make an inquix('iy further than that.

A Messer, I would like for the judge-advocate to read further
from that record his answers to the same line of questioning that he
has had now—that is, with regard to the room that he entered down-
stairs to call Captain Macklin.

The Jubce-ApvocaTe. I read from page 75:

Q. What did you thep do?—A. I went to the building I have just indicated

on the map.

Q. What number is it on the map?—A. I went to No. 12, and I called
Captain Macklin and knocked on the door. No one answered. I opened the
door, went into the room downstafrs—the front room downstalrs—looked

aronnd, saw no one. I went out of that room.

Q. Did you call in there?—A. Yes, sir; and I went and called in the hall-
way also. Then I went upstairs and called upstairs. No one answered. Then
t came downstalrs, and I thought Captain Macklin might be in No. 11, so 1
kuocked on No. 11, but no one auswered.

And then he goes on to state further what he did.

Q. You said you opened the front door when you went in. Do
ou mean by that you opened the screen door or the wooden door ?—A.
es, sir.

Q’. You stated you knocked and then went in. Do you remember
whether it was the screen door that you opened or the regular wooden
front door, or both of them, or do you remember#—A. I don’t remem-
ber, really, now, as'to the nature of the door. I don’t remember
opening bnt one door, you know—I don’t remember opening but one
door.

- Q. And whether that was a screen door or not you can not say i—A.
I couldn’t be positive about that; I don’t think it was, though, be-
cause if it ha(Fbeen a screen door, why, I would have seen the fight

in the hallway before opening the door,
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Q. But do_you remcmber that you did not see any light before
opening the door{—A. I don’t remember seeing the light m the hall
at all until I did open the door.

Q. Is the same thing true on the other side—No. 117 Do m re-
member whether you openeu the screen door and the wooden t—
A. I couldn’t be positive about that, either.

Q. You just simply remember that you opened the door?—A. I
remember that I opened the door.

Q. }'9;1 knocked on the door?—A. Knocked on the door and
opened it.

Q. You knocked on the door and opened it, and you don’t remem-
ber and can not say whether they were screen doors or wooden
doors?—A. No, sir.

Recross-examination by the Accusep:

Q. Sergeant, was there anything on the porch of quarters 11 and 12
that you remember at all?—A., Lf%iidn’t see anything, sir.

Q. Did you see a saber there?—A. No, sir.

Q. Did you see a table there?—A. No, sir.

Q. If there had been a table there near the front door of No. 12
would it have attracted {our attention, do think?—A. T dont
know, sir, whether it would or not; it probably might have and then
might not—1I couldr’c tell. It is very difficult for me to tell what
would have attracted my attention under such circumstances. I
could only tell what did attract my attention.

Q. Now, Sergeant, if a table had interfered with the ojening of
that door to No. 12, would you have noticed that; would you have
remembeved that?—A. It seems I would, sir.

Q. Did any such thing as that happen?—A. No, sir; it never
interfered with the opening ot the door, to my knowledge.

Q. Sergeant, when you wen} from No. 12 to No. 11, did you step
over a railing on the porch between?—A. No, sir.

Q. You (jlust walked straight through?—A\. Yes, sir.

(Excused.)

CuarLes H. MapisoN, former corporal of Company C. Twenty-
fifth Infantry, was recalled by the prosecution, and bei i
that he was still under oath, further testified as follows:

Redirect examination by the Jupce-Abpvocate:
Q. Corporal Madison, when you were on the stand before, you
testified, on pages 108 and 109, as follows:

Question by ASSOCIATE COUNSEL:
Now, I just want you to think a moment, Corporal, before you snswer that—

that was with regard to the position of the entrance to the stair-
way—

now, I just want you to think a moment, Corporal, before you answer that, and
see jf you can remember whether or not that entry to that stairwsy wus to the

front or to the rear?—A. I can suggest. but I can not give a definite statement.
Q. Where do you think it was?—A. I think it was in the rear.

And then, after that. the counsel and the judge-advocate spoke for
a few minutes upon the admissibility of that question. Now, I would
like to have you state, Corporal Mgdxson, or can you give to the
court your impression as to the location of that stairway in quarters
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No. 119—A. I can not give a definite statement, because T don
exactly know, but my opinion is that the stairway ran up from the
rear.

Q. And ran——A. To the front.

Q. To the front of the house?—A. Yes, sir.

Q. Upstairs? Well, now, if, upon opening the front door of No.
11, on the various occasions on which you had been to Captain
Macklin’s quarters, you walked down the hall way towards the second
room back, would you have ncticed whether or not the stairway ran
to the left between the front room and the bedroom—sort of cut in
between the two rooms and run sort of at right angles to the
hall?—A. Well, if it had been to my left, between the first room and
the second room, I might have noticed it, sir; but any farther back
than that I would not.

Q. If, however, it had been between the first and second rooms, so
you would have had to pass right by the foot of it in going from the
door to the second room back, you would have noticed that. wouldnt
you?—A. I might have, sir. .

Q. But don’t you think a peculiar construction like that would
have been noticed by you?—-A. Why. if it would have interfered with
the other rooms I might have noticed it, sir; but I can not give a
definite statement in regard to that.

Q. You never went upstairs in that house at all, I understand 2—A.
I have never been upstairs; no, sir.

Q. And all you can state to be certain is that the stairway began in
the hall and ran from the rear to the front of the honse?—.\. Yes. sir.

Recross-examination by the Accusen:

Q. Corporal. do you remember anything more definite than you did
the other day with respect to the time that you went into Captain
Macklin’s quarters last, before the 13th of August?—A. I do not. sir.

Questions by the Courr:

Q. When you went into No. 11. was the front door open or
closed?—A. It was open on that night. sir. at the time I went. there.

Q. Was it a screen door or a wooden door?—A. If my memory
serves me right, I don't remember whether there were any screen
doors on the quarters or not. I don’t remember.

Q. Did you have to open any door to go in?—JX. I disremember,
sir; but the wooden door was open.

é. What time was that?—A. I don’t know what time the firing,
or whatever it was, taken place, sir.

Q. Well, how long after the firing commenced?—A\. Why. I sup-
pose about five or seven minutes, something like that—maybe not
quits s» long—just time enoufh for me to go upstairs after the racks
being gpened, get my rifle, fall in line, and receive the order and

roceea.
P Q. When you came into the hall way in the morning. when you
brought the sick report to Captain Macklin. could you see the steps
going upstairs, or was the side of the steps boarded up?—A. I never
paid that much attention to the quarters, sir.

(Excused.)

The Jupce-ApvocaTe. I would like to read to the court a telegram
which I received yesterday with reference to Private Rogers. Rogers
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is 3 partivalarly important witness, as he was a member of the guard
snd he was wnt (o awaken Captain Macklin after the shootxgt?g of
A 13 It is essential that be be brought here as a witness
if & s at able (o do s0. I received word from Lieutenant
Bonnaffon at Washington Barracks, or rather, on April 10 I wrote
a letter to the adjutant-genersl of the Department of Texas, request-
img that a telegram be sent to the Adjutant-General of the Army,
rnquesting that every effort be made to serve the subpenas upon
Serpeant Harler and Private Rogers. The subpeenas had gone off
some time before—I am mot sure s to the exsct date, but on the 10th
of April just prior to my writing that Jetter, I received word from
Lieatenant Boaraffon that Harley and Rogers had left Washington;
ke was umabde to wrve the subpenas. That was the occasion of that
Ietter. And on the 15th T dearned where these men had gone. Rogers
had returmed to his bome in Atchison, Kans. Last evening I recetved

the followimg tebegram:

Licat Recam & Frove.
Jobpt-Adretale. Comat-Martial,
Frrt Som Houston, Tex.

Folbwimy teleprem fost peceined finoam coxnmanding officer, Fort Leavenworth:
“ Raterenre ywar Gdermamn westenday, Captain Slevert again visits Atchison
md offered Raguos tmpangeadation 46 San Autonlo, who refused same, sayving
Be was gninr e Basten toedax to join his wife. Believe Rogers is unwilling to

pear oF wikmess.  Pugnes nedurned by wail”
w McCaix. Adjt. Genl.

Now. ma:mudh as Rogers is by far the most important witness of
the proseewiivn. and it is apparent that he can not be induced to come
Bere amd testify before the court, I desire to send interrogatories and

itiows te him. and I have practically completed the interroga-
tories for :m;\mmm and desire to know the pleasure of the
fourt a5 to ing the defense and myself to prepare our inter-
regatories and submit them to the court for them to add such inter-
rogatories as they please. It is absolutely necessary, it seems to me,
to get ingr from this witness if we can. Or if the defense is
willing to admit that if Rogers were to answer the interrogatories
that his uﬁié-:sg' ;znlddixé;ggctgge9?e9»;ameda38hi;
m’ gi‘m om MS' > an ) 9 'l 3 ‘('q an (o)
the reeved of the testimony taken before the Senate investigating
committee—if. 25 I stated. the defense is willing to graut that his
testimomy wonld be to the same effect, why, I am willing to let the
intexrogatories go. In that case the prosecution can close by to-
BOTTOW lmmi% at the latest.
The Corer. How about that witness from Washington?
The Jooce-Apvocare. Unless that witness be regardeci as bein

WasHINGTON, D, C,, Apr. 18.

called by the court, the jon will close. As I stated before,
did mot think it al that he be summoned, and the defense can

2o ou with their case. That rests with the court.

A Moxszx. 1 want to ask you what assurance you have that you
would be able to find man Rogers in order to serve those inter-
m%otiesnﬂ get his deposs . L.

JTDCE-ADVUCATE. anly thing I can do, sir, is to send them
t» the proper authorities. I think he has left for Bosion. I suppose
they would have to send them there and through the Department of
the East, and it would take some time, '
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A Mrusrz Can not the attendance of that witness be compelled?

The Jrpse-Aovocate. May it please the court, the attendance of a
civilian witness, as probably the court knows. can not be enforced
when that civilian lives outside of the district, State, or Territory
where the court sits. 'We have absolutely no means of getting him.

A Mexszz. Mr. President, it strikes me that if the depositions are

obtained under these conditions—it is stated this man left for Bos-
ton ; possibly they do not know his address—I do not see that we conld
postpone the session of the court indefinitely for that reason. Ve
might never get the man. unless he can be found.
. Jroce-Apvocate. Well. the first proposition I have to make
is to ask the defense whether. in view of the fact that it will doubt-
less take some time to get the depositions back from this man in
case he is found. whether they are willing to admit that if placed
upon the stand he would testify to the same facts as he did before the
Senate committee a month or so ago. and if they are willing to let
the court accept as eviconice his statement taken under oath before the
Senate committee X will be willing to omit the sending of the inter-
rogatories.

Associate Covxszv ror THE Accrsen. May it please the court, the
defense can not make this admission that is desired by the judge-
sdvocate. In the first place. we have no assurance that this man will
testify or that his testimony would be the same as that given and
brought out before this SNenate committee. Moreover. some of these
witneses who have testified in this case also testified in the Senate
committee. aud their tetimony here differed very materially fiom
that brought out in the Senate investigation. As regards the taking
of this testimony by depositions, we object to any testimony by depo-
sitions. It seems to us that in this case especially the witness should
be here. A large part of the evidence consists of exhibits—maps,
photographs. and matters of that kind—and we object to the admis-
sion of any testimony where we have not the witness before us, sub-
ject to our cross-esamination.

The Jroce-Apvocare. May it please the court, as the court doubt-
less knows, the ordinsry method of obtaining testimony from civilian
witnesses, residents of States, districts, or Territories other than the
one in which the court-martial happens to be sitting, is ordinarily

by sending interrogatories and obtaining the depositions.
t is, as a matter of fact, unusual for such witness to be summoned
from a great distance, though in this case—as in the preceding case—
the defense, like the prosecution, has been allowed very great latitude
by the court in getting witnesses. Per:onally, I would much rather
have this man t to testify before the court; but inasmuch as
we can not im, and can not force him to come, the only other
way of obtaining his evidence is to send interrogatories, and it is a
right that the ion has. and is mot subject to objection on the
part of the defense. The defense has the right to prepare any cross-
n tories. and if he does not care to do so. well and good ; but
the defense can not object to the prosecution’s sending interrogatories
and ing the testimony of the absent witness in that manner.

A I would like to ask the judge-advocate a question: I
suppose, in view of what has come up. that you have looked up the
law on the subject, Mr. Fitch. Suppose this man got the interroga-
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tories, suppose you sent them to him, and suppose he declined to
answer, is there any method to compel him to do it ?

The Junce-Abvocatr. 1 know of no method by which he can be
compelled to appear. A wiit of attachment possibly could not—

A MeMeer, I want to know whether a man can be compelled, in
Boston, for instance, to answer the questions.

The Junce-ApvocaTE. I believe he can not be compelled to answer
the questions. And according to this telegram he is on his way, or
about to leave Atchison, Kans., to go to Boston to join his wife, and
it may be for personal reasons—doubtless to avoid a long trip down
here and a long trip back again—and it seems to me if this was sent
to him he would doubtless be willing to give his testimony and reccive
his fees for same. I do not think it is due to the fact that this man
is unwilling to testify.

A Mgeuper. Are you sure about the law, Judge-Advocate, about
making the witness answer questions by depositions? I was under the
impression that he would be compelled to answer.

he Jubnce-AbvocaTe. A writ of attachment, it states very dis-
tinctly, does not run if the witness is not in the district, State, or
Territory in which the court-martial sits [reading]:

A writ of attachment does not run beyond the State, Territory, or distrlet in
which the court-iartinl sits.  The testimony of elvilian witnesses restding heyond
such State, Territory, or district will ordinarlly be taken by depositlon under
the ninety-firat article of war; but this can not be done when it is necessary

that they should be confroizied with the apcused. In such cases thelr testimony
can only bLe taken on thelr voluntary appearing before the court.

A Meyuer. That is not the question.

The Junae-Apvocatr. T know it, sir; but there is nothing in the
Court-Martie' Manual that shows that people can be forced to come
and answer interrogatories when they are in States, Territories, and
districts other than that in which the court is sitting. They are
merely allowed the fees of witnesses, and if they refuse to appear I
believe they can not be forced to do so.

A Memper. Mr. President, T believe I have had occasion to know it
within the last few months, that in civil courls a man can not be com-
pelled to answer depositions, So, by analogy, that would be the rule
with us, if there is no definite law upon the subject.

The Jupce-AnvocaTe, That is my understanding, sir,

The PresipENT. Mr. Judge-Advocate, the court would like to ask, in
substance, what you expect to prove by that witness—in substance?

The Juncr-Apvocate. Well, sir, T expect to prove by that witness
that right after the shooting Legan, on the night of August 13, a
sergeant of the guard—Sergeant Reid—ecame to him, knowing that
he was a member of Captain Macklin’s company—C Company—and
knew where Captain Macklin lived, and told him to run to Captain
Macklin’s quarters and call him or awaken him; and that this man
jumped up at once and started to run across the parade ground
towards Captain Macklin’s quarters; that on the way there he passed
close to Major Penrose, or heard Major Penrose call to the trumpeter
of the guards to sound the call to arms, and that the call to arms was
first sounded while he was on his way to Captain Macklin’s quarters;
that he reached Captain Macklin’s quarters, which he identified as
being the last set of quarters on the officers’ row, and that he knocked,
waked up Captain Macklin, who replied, “All-right; ” that this was
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while the firing was still going on, apparently in the rear of C and B
Company quarters, right in the fittle alley near the garrison road,
some place; and that he said he did not know whether Captain Mack-
lin got up or not, but that he replied, “All right,” and that he then
went back and reported to the sergeant of the guard; that Captain
Macklin did not come to the ﬁuardhouse then, but that the next
morning he asked him whether he, Private Ro%ers, woke him up the
night before, and that he, Private Rogers, told him yes, and that
Captain Macklin then asked him what he said, and that the witness
told him he, Captain Macklin, replied, “All right,” and that Captain
Macklin then said probably he thought he was dreaming, that he
thought somebody awakened him, but didn’t know whether he was
dreaming or not., and that Captain Macklin ascertained from the
sergeant of the guard that he was the man who was sent as messenger;
and that after he had rapped and called Captain Macklin the latter
replied and said, “AHl right,” and that then the witness told him the
sergeant of the guard told him that he must report to the guard-
house, that he must come to the guardhouse right away, and he said,
“All right.” He said. * I didn’t go to his room; I knocked below his
room} his room was right up above where I knocked; he could easily
hear.” Asked whether he recognized Captain Macklin’s voice—
whether he knew his voice—he said he did; and that the witness
returned to the guardhouse while the firing was still going on, and
the guard was formed when he got there. That is in substance what
this man testified to. .

AssociaTeE COUNSEL FOR THE ACCUSED. Now, ny it please the court,
I have listened to all this discussion which has taken place with respect
to the testimony of Private Rogers, and I believe the whole thing
from beginning to end is wrong. The principle of criminal law, in
the first place, sets forth that when the accused is on trial he is
entitled to be confronted with the witnesses against him, and the
only true way that that testimony can be attacked is by cross-exami-
nation—that is, the only method known to law—and that principle
is so well regarded in the Constitution of the United States that it
is contained in the amendments. There are certain features of evi-
dence that can not come before the court in the way of depositions,
and there is abundance of authority in all the text-books to show
that certain matters can not be testified to before any court by
depositions. If the court please, the identity of a person can not be
testified to by deposition. You can find a statement of that in our
own military law—and this particularly is a question of identity.
The fact that is claimed by several witnesses there at Fort Brown,
several of them, that they went to the house occupied by Captain
Macklin, is an important one. They may have been honest in that
statement and may have been dishonest in that statement. If they
were honest in the statement, they may have been mistaken as to
the location of Ca%teain Macklin’s quarters. There are many reasons
why they should be thus mistaken—the conditions attending their
going there that msht, the conditions in the post at the time they
went, the absolute identity of the quarters. as far as outside appear-
ance is concerned. the unfamiliarity of some of these men with refer-
ence to where the officers resided at Fort Brown. Now, may it please
the court, the judge-advocate asked this court that they allow him
to bring before them the testimony of one Private Rogers, of Com-
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e;ny C, Twenty-fifth Infantry, who appeared before the Senate.
e would under no circumstances permit that testimony to be pro-
duced before the court. And then in answer to a question by the
court as to what he expects to prove by the witness, he interjects this
statement that he has made before this court; and may it please the
court, there is no statement that can have no effect on the court—it
ma‘;7 not affect them weightily, but it affects them in a minor way—
and it is absolutely improper that this testimony be furnished before
the court in statement of counsel. We do want Private Rogers, and
we want him to appear before this court, and we want to subject him
to the test of cross-examination, and we will make that as rigid a
cross-examination as we know how to make it. :

A Meuser. The only thinﬁ I want to say is, I understood that
question of the president of the court merely to ask what the inten-
tion was to prove by this witness, and the statement of what was
intended to be proved by this witness is very often stated by counsel
in courts of law, and these statements are frequently made in the

resence of the lyqry, I think. And with regard to the matter of

e deposition, I imagine that if the deposition is taken, of course
it is taken at whatever value is placed on it as testimony by a jury.

Associate CoUNSEL FOR THE Accusep, May it please the court, I do
not wish to be misunderstood as making any claim that the question
that was asked by the president of the court of the judge-advoeate
was in any sense an improper question. It was a proper question;
but I do object to the lenFthy answer on the part of the judge-
advocate which brings in all the matter to which we have previously
objected. The answer should have come in some form in which the
question showed, and its interjection of that testimonfv before the
court is what T object to, I feel pretty confident that if this deposi-
tion did come before the court they would give it what weight should
attach to it. And I also wish to state that that statute which com-

Is the attendance of a witness before a court-martial when not resid-
ing in a State, Territory, or District, as the judge-advocate thought,
limits the call of that witness under that statute to this particular
State. He would have no more authority to call that witness before
some officer and take his affidavit or his deposition in some other -
State than he would have to compel his attendance. If that witness
refused, the only way he could be compelled to appear before that
officer to take his deposition would be by writ of attachment. This
court has no jurisdiction to issue a writ of attachment running out-
side of the State of Texas; it is limited to this particular State. If
it could issue a writ of attachment to compel him to answer that
deposition, it could compel him to appear as a witness before this
court. There is no power of punishment if he failed to obey that
writ.

The Jupee-ApvocaTE. May it please the court, I think I have
already stated before the court that there is no law that I know of
authorizing a general court-martial or judge-advocate thereof to com-
pel attendance of any witness for the purpose of giving his deposi-
tion when such witness is outside of the State, Territory, or District
where the court-martial is sitting, and the remarks of the counsel are
entirely in accordance with the law on the subject, though possibly
superfluous.

8. Doc, 402, 60-1, pt 3—9
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The accused, his counsels, the roporter, and the judge-advocate
withdrew and the court was closed, and on being opened the presi-
dent announced in their presence us follows:

i ‘I'he court: i» reopenexl. No decislon wlll bo annonnced until to-morrow morn.
ng.

(The court then, at 11 o’clock a. m., adjourned to meet at 9 o’clock
a. m, the following duy.) .
Rocer S. Frreu,

First Licutenant, Iirat Cavalry, Judge- Advocate,

HeapuarTers DerartseNT or Texas,
San Antonio, Tew., April 20, 1907,

The court met pursuant to adjournment at 9 o'clock a. m.

Presont: All tho members of the comrt and the judge-advoeate,
The accused, his counscls, and the reporter were also present,

'l;fw rending of the proccedings of April the 19th was dispensed
with,

On the opening of the court the president stated :

The question before the court I8 the matter of the evidence of the witness,
Rogers.

The Junuk-Avvocate. May it please the court, I desire to state
that yesterdny afternoon 1 wired Joserh Rogers, at Atchison, Kuns.,
asking him what time he expected to leave for Boston, und what his
address in Boston would be. T ulso told him that his presenco here
was very much desired, and that if he could come that we would not
keep him here more than a day or two, und he could return right
away, and I told him ubout the fees he would get and the mileage,
for fear he would not know that, I have not yet received nny reply
from that communication, nnd T have not vory much hope that he
will r(-sl)oml by coming here in person.

The Presient. Did you have a definite address in Atchison, Knns,,
or did yon just send it to Joseph Rogers, Atchison, Kuns, 1

‘The Junar-Apvocate. T did not.  But the telegraph compnny will
send me word in case the message is not dolivered, T now submit
interrogatories to the defense for the nddition of such interrogntories
ns they see fit to propound; and in that connection I would like to
read to the conrt from ’mgo. K18 of Davig’s ‘I'reatise on Military Law
of the United States, which quotes the ninety-first article of wur:

The depositions of witnesses reslding boyond tho llmits of the State, Terrl
tory, or District In which any nillitary court may be ordered to sit, It taken

on reasonable notlce to the opposite party and duly authentlcated, may be vead
in evidence hefore such court in cases not capltal.

Also on page 510

This article [referring to the nincty-tirat article of war just rend] In nny
eare within s terms, mid In whieh Hg conditions are complied with, entltles
elther party to have depositlons taken aud * read In evidence.” Tho court alone
lt::st tﬂo power to declde that a deposition, where legal nml materinl, shall not

aken,

A deposltion uly taken under the artlele on the part of tho prosccution Is
not subject to objectlon by the nceused, and can nol bo rejected by tho court
merely upon the ground thnt it Ix decluved In the Sixth Amewtient of the
Constitution that *in all crlminal proseeutions the accused shatll enjoy the

re:

'
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vight ¢ ¢ ¢ to be confronted with the witnesscs agalnst him.” ‘This con.
stitutlonal provision has no application to courts-martial; the * erlininal prosecu-
tionn " referred to are prosecutions in United States civil courts,

The PresioeNt, A member has just asked if what you read from
the law was Davis’s own statement of the law, or was it quotations
from authorities.

The Junak-Anvocate. The first paragraph, which ended with the
sentence * The court alone has no power to decide that a doposition
where legal and matcrial shall not be taken,” has a reference number, -
which refers to the corresponding number at the foot of the page:
“ Digest J. A. Gen,, 105, paragraph 7; » and the second clause refers
to the same authority, 107, pavagraph 18. T will just hand this hook
to the court, so it can see what purt I read [passing book to the
president].

The Puksient, Now, is the judge-advoente throngh ¢

The Jupor-Avvocate. T have nothing further to state, sir. T huve
handed the interrogatorics addressed to this man Rogers to the
dofense, and if tho defense will submit tho cross-interrogatories, nud
the court will add such as it pleases, and we will get them off to-day
to the headquarters of the Iepartment, T think we may be able to
catch that man before he leaves for Boston,

A Memser. Mr. President, in this connection I would like to usk
the judge-udvocate what Davis, or other authority in Inw avail-
uble, has to say about taking depositions where questions of identity
are involved.

The Jubce-Abvocarte. Davis, T am sure, has nothing to say on that
subject at all, sir, It may be that the defense has looked up that
question, inusmuch as it was made an objection yestevdny., Tn Win-
throp’s Military Law, secoml edition, on page 534, under the head-
ing, * Testimony by Deposition,” and with referenco to the ninety-
first article of war, it stntes— :

‘t'he effect of that sintute—

‘That is, the ninety-first articlo of war—

is deemed to he not merely to hulieate when thia depositlon shall be admissible
as evidence, hut to entitle partles In cases within the artiele to have depositions
sprend In evidence.” If, therefore, the deposition be in proper form, aml
materlal as testimony, the court can not refure to recelve aud conslder it. In
all casen, except where n (question of ldentity I8 at issue, depositions of distant
witnesses may tn general be substituted for per:onnl testinmony,

]

Now, my understanding of this expression, “ question of identity,”
is that it refers morely to a caso where it is necessary that the
accused bo identified and not with regard to tho identifiention by a
witness of localitics or anything of that kind; it. scems to me it refers
to a case where the witness has to be present beford the court and
stato whethoer he recognizes a certain person or persons, or in eases
where certain material objects, usunlly exhibits, which he has to be
shown before the court, and which have to be recognized by him,
and which it is impracticable to send him for identiticntion. I do
not see that the question of identity enters into the testimony of this
witness at all, further than his statement as to what house ho went to
on the night in question. Ho stated that at that house, after he had
called out to Captnin Mncklin, that Captain Macklin ro})liv.d, and
that, it seems o e, identifies the house fairly well, and I think he
can state in evidence what he knows ahout the place.
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(At this juncture tho judge-advocate was interrupted for the
purpose of receiving two talegrams which were brought by mos-
senger, He then proceeded with his remarks, as follows:)

it please the court, I will interrupt at this stago just to read a

telegram received from one C. J. Rogers,
ATCIIINON, KANHAY,

Lieutennnt KFirou,
Fort Kam Houston, Texan:

I will not be ahle to coma untll Wednexdayg, on nccount of my wifo helng slck,
0. J. RoakRs.

T finve nlso a note from the Postal Tolegraph Company stating:

Your 70 pald Govermment date, Joseph Howard, signed Lleutennut lteh,
dellvered to C. J. Rogers, an ex-soldier 26th Infuntry. 11o was here, The moes-
sago was for him, Advise Ateliinon, Knnsas,

The Presiognt, T do not quite understand that, Mr, Judge-Advo-
cato. Howard, you sny?

The Junar-Avveare, Joseph Ioward, Now, according to tho tes-
timony before tho Fennte committee, this man’s nume is Josoph
Rogers, not C. J. Rogors; and in the pamphlet entitled * Dischargo of
Enlistoed Men of the Twenty-fifth Infantry,” his nnmo is just given
as “ Privato Rogors.,” 1is namo is given on pago 168 of the pam-
phlet dischurging the onlisted men of the Twenty-fifth Infantry, in
the list of mon of Compuny C, signed by Captain Macklin, merely as
% Private ? Josoph Rogers; but. from this telegram it appears it must
be the same man, It says, * He was heroe.  The message was for him,
Advise.” If the court cfosiros, T will send another telegram and
address it to Josoph Rogors, late private of Company C, ‘I'wenty-fifth
Infantry, and find ont for certnin whether ho is tho man or not and
whethor ho has promised to como,

A Memper, I movoe that the judgoe-ndvoente be instrueted to tele-

aph to IFort Leavenworth and ask them to send ont a representativo
and try to get him,

A Menmnen, T second that motion, I beliovo that man’s attendanco
can bo secured hero if wo nsk some representutive of the (Government
to go and hunt him down.

Memper (to the judge-ndvocato). Can you find another man hy
tho name of Rogors in tho Jist.?

The Juvae-Abvocare. There is no other nmn of the nnme of
Roygeers in the list of cither 13, D, or C Company that T ean find,

ho Puesipent, By request of a member, tho court. will he elosed.

Tho aceused, his counsels, tho roporter, and the judge-ndvoeato
withdrow and the conrt was closed, und on being opened the presi-
dent announeed in their presence ns follows:

The court desirea that 1f ponsible the nitendunee of I'rivite Rogers he secured
as n witness hefore thin court, It deslres thnt the Judge slvoente use every
effort to secure hir nttendance and to nxeervtnin definitely If 1t ean be accom-
plirhed, ‘I'lie court In remdy to proceed.

The Junar-Avvocare. T would liko to ask the court, in the first
place, sir, whethor it desires that. nll witnesses be excluded from the
court room---the witnesses for either side whose testimony ean not. ho
affectod by hoaring what is going on---whether they shall be allowed
to stay hero,

Tho Presient, The question of witnesses in the court rovm, the
judge-advocento brings up the question,

poe
s
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The J.uaur-Aovocare. Lieutenant Johnson has been here during
tho session this morning, but there was no testimony given, and a wit-
ness for the defenso is at presont here, too, and I would like to know
whother the court has any objection to their remaining during the
taking of testimony{

Tho Counr. We think that might be subject to agreement between
the judge-andvocnte nnd counsel,

Counsen vor The Accusen, May it ploase the court, the defense has
no objection to the ‘m-svnco of any witness whose testimony is not apt
to bo nffected by what ho hears in the court room. That applies, of
courso, to the officers especinlly.

The Presinext, The judge-advocate hus no objection t

The Junar-Avvocare. No, sir,

Tho Presinent, Very well, then.

Liout. Warr C. Jonunson, of the Twenty-sixth Infantry, was re-
called by the prosecution, and being reminded that he was still under
outh, further testified as follows:

Reexamination by the Junae-Anvocatr:

Q. Mr. Johnson, during the time that you lived in quarters Nos. 11
and 12, at Fort Brown, did you over notico whether the stnirways had
the ordiznry hand rail, banisters, or whoether they were hoarded up
or not-—the front stairway I refor to?—A. Tho stnirway was open,
with an ordinary hand rail; it was not bonrded up.

Q. So that a person starting upstnirs from the foot of the stairway
conld f:lnnco, over into the hall; is that right?-—A. Yes, sir,

Q. Do you know whether tho stairway was similarly constructed
in quarters 7 and 8 or not?-—A. To tho best of my recollection, it
was--open stairway.,

Q. And with reference to quarters 3 and 4; do yon recollect how
thoy were?-—A. [ think they were also opoen stairway,

Q. Tho houses Nos. 1 and 2, 6 and 6, and 9 and 10, in which the
stnirways ran at vight angles to the hall; will you stato to the conrt
how they were arranged{---A, They were hetween two walls and
wero-—well, there was n plastered wall on cithor side of the stairway
nll tho way up.

Q. But there was o small hand rail, was there, on oither side, hut
not_regular banisters, or how was thatt  Or was thore any railt—
‘A. To tho best of my recolleetion, in 1 and 2 there was just an or-
dinary picee of water pipe that ran up for you to take hold of when
you were going upsiairs,

Q. Do you recolleet how it was in  and 109—A, In 9 and 10, I
can not say,

Q. Or in 5 and 62—A, In b and 6 there was a pieco of wood that
ran along up there that you could place your hand on,

Q. There was no regalarly constructed railing?—A. There was no
regularly constructed railing. .

?Q. And in all theso qunrfers in which the stairways ran at right
ungles to tho hall ways the stairs ran up betwoen two plastered
walls!—A. Between two plastored walls, .

Q. And these walls wore what color down therei—A. White—
that is, T think they wero,
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Cross-oxamination by the Accusen:

. Q. Mr. Johnson, in any of those houses where the stairway ran up
in an open way, was it open like the stairways are in the quarters
here, for instance, or was it cased in the upper story and open from
the landing?—A. It was just a hand rail from the bottom to the top
of the stairs,
. Q. From the landing, you mean?—A. To the top of the landing;
it was open all the way to the top of the stairs.

(Excused.)

The Jupce-ApvocaTE. The court stated to me the other day that it
desired to recall Private Hairston for some questioning. Private
Hairston is here, if the court desires to recall him at this time.

The PresipenTt, Very well.

Crantes HarsToN, 8 witness for the prosecution, was recalled by
direction of the court, and, being reminded that he was still under
oath, further testified as follows:

Reexamination by the Courr:

Q. Hairston, you stated in your direct testimony before the court
the other day that after you left your post the firing commenced, and
before you returned to your Fost that you went to B Company
barracks; is that correct?—A. Yes, sir.

Q. Why did you go there?—A. Because I was interested in the
shooting, and I went on that account.

Q. Did Major Penrose or anybody else tell you io go there?—
A. No, sir; I was with Major Penrose; he did not tell me not to go,
and I went on with him.

. Q. When the firing commenced, was your rifle loaded?—A. No, sir.

Q. Did yo load your rifle at any time after the firing com-
menced ?—A. 1es, sir,

Q. When?—A. After I went back to my post.

Q. Did you fire your rifle at any time?—A. No, sir.

Q. When you went to quarters No. 12 to wake up Captain Macklin,
was the front door closed or open?—A, It was closed.

A Mgeyier. Is this man’s testimony that he went to quarters No,
12, is that right? .

The PRESIDENT. Yes, sir.

The Jupoe-AbpvocaTE. Yes, sir.

Q. You are sure that door was not ajar?—A. No, sir; it was not
open,

pQ. It was closed every time you went to it?—A. Yes, sir.

Q. Now, after you went the first time to wake Captain Macklin,
about how long was it before you went the second time?—A. Well,
something like three or four minutes, I think.

Q. And between those times, did you walk your post!—A. Yes, sir.
Not all the way, but just a distance down the walk and back.

Q. Down the walk?—A. Yes, sir. .

Q. In what direction?—A. In the east end of it, back towards the
lower end, from the river.

Q. Whilst you were walking your post in front of the officors’
~ quarters—that is, after you returned to your post from B Company,
and whilst you were walking, did you see any soldiers?—A. No, sir;

|
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no more than some of the members of the guard—that was Corporal
Burdett and Private De Saussure, and some other private,

Q. Did you see Sergeant Taliaferroi—A. No, sir; I didn't.

Q. During that time?—A. No, sir.

Q. Did you see Corporal Madison during that timet—A. No, sir.

Q. What made you think that Captain Macklin lived in quarters
No. 12?—A. Well, because I saw him go in those quarters, at least
go in that building; I don’t know which door he went in, but I was
guessing at those quarters; I believed he lived in those quarters,

Q. Do you mean that you saw him go in that night, or do you mean
that you saw him do it habitually?—A. Yes, sir; I saw him go in
that night, and other times, too. I was not snre of that, but I went
there anyway.

Q. You testified on your direct examination that a conversation
took place on the porch. Did that conversation take place while
Corporal Burdett was at the door of Ne. 11 or 12—I have forgotten
which —A. No. 12; the same door I went to.

Q. No. 12; and Captain Macklin was in the house? Did you hear
that conversation, or did Corporal Burdett tell you about it after-
wards?—A. I heard what I stated.

Q. You heard what Corporal Burdott said¥—A. Yes, sir.

Q. And you heard Captain Macklin’s answerf—A. Y’es, sir

Q. How far did you say you were from Corporal Burdett durin
the time you heard this conversation?—A. I was at the door wit
him at the time he called him.

Q. Did Corporal Burdett see Captain Macklin?—A. He called
Captain Macklin until he answered, told him to get up, they wanted
him at the guardhouse at once, that they were firing on the quarters,
and he said “All right,” and got up immediately afterwards.

Q. Who got up immediately afterwards?—A. Captain Macklin.

Q. How do you know he did?—A. Well, I was not but a few steps
from the door when he came out, and it wasn’t but a few minutes after
5? had been called—I don’t think more than a minute and a half, if

at.

Q. You stated that the door was closed to No. 12¢ What kind of
door was it?—A. I never noticed that—what kind of door it was.

Q. Was it a screen door or a wooden doorf—A. I don’t remember
what kind of door it was.

Q. How do you account for the fact that Corporal Burdett suc-
ceeded in waking him up and you did not?—A. 1 woke him up and
he answered each time that I called him, but he didn’t get up.

Q. How do you account for the fact that he got up when Corporal
Burdett called him{—A. Because I was there with him, and I was
close to his door, immediately after he came out, when Corporal
Burdett called him. .

Q. I do not mean that. I mean, wk; did he get up when Corporal
Burdett called him and did not get up when you called him?—A, I
don’t know; but I guess Corporal Burdett stated the facts to him,
what was the matter; I guess that is the reason he got up.

Q. When you called Captain Macklin, what did you say?—A. I
called him, % Captain Macklin! Captain Macklin!” just like that,
until he answered, and I told him to get up; told him they wanted him
at the guardhouse at once, and he said “All right,” just in that
manner.,
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. Q. Now, Hairston, after the second time you called Captain Mack-
lin, did you stay in his quarters, or did you walk to your post; walk
off 7—A. No; I walked down the walk each time to give him time
to get up, and after he didn’t get up I continued calling him.

.Q. But during these intervals, did you walk just a few paces from
his house, or did you walk your posti—A. Just a few paces from his
house. I didn’t walk all around the post, as I was supposed to.

Q. And after the third time you called him, did you just walk a
fev;afaces off then?—A. Yes, sir; a few paces then, until I met Cor-
poral Burdett.

. So how many minutes was it from the first time you called him
until Corporal Burdett called him and woke him upf—A. I don't
remember that. .

Q. Well, twelve or fifteen minutesf—A. Something like that,
maybe; I ain’t sure.

. Q. But each time you walked a few paces from his house{—A. Yes,
sir; a little ways down the walk,

d. Did it take you fifteen minutes to walk those few paces each
timet—A. Well, I wouldn’t say fifteen minutes. I say it probably
did; might have taken me that long, I don't know.

Cross-examination by the Accusen:

Q. I want to read you questions that were asked you the other
day and your answers:

Q. Are you sure that it was from this house, either 11 or 12, that Captaln
Macklin came when Corporal Burdett finally called him?—A. Yes, sir; he came
out of one of the doors, but I was such a distance from the house I couldn't
tell exactly which house he came from—I was about 40 feet, about 50 feet,
I guess, from the door when he came out,

Q. So you left Corporal Burdett before Captain Macklin came out?—A. No,
sir; Corporal Burdett left me and went off down the walk.

Q. You were which way from Captain Macklin’s house at the time Corporal
Burdett was knocking at the door and at the time Captain Macklin came out a
ninute or so later, were you to the east of Captain Macklin’s house or to the
west?—A. I was to the east.

Is that correct?—A. No, sir. :

Q. That is not correct?—A. No, sir; for I first stated that I was
with Corporal Burdett at the time he was at the door, and then when
he left the door Corporal Burdett left me and went down the walk,
It was only a few steps when Captain Macklih came out.

Q. Did you ever go to No. 11 that night¥—A. No, sir.

Q. Did Corporal Burdett?—A. No, sir.

Q. Have you a distinct recollection of the officers’ quarteis that
night, Hairston—that is, the outside appearance of any of them, what
appearance they showed, whether light or not?—A. Well, no, sir}
not more than Major Penrose’s there, and Captain Macklin’s, 1
wouldn’t have noticed his lights if T hadn’t been to his quarters.

Q. You do not think you were mistaken about Major Penrose’s{—
A. No, sir; I know I am not.

. Q. Now, will you describe that house, its appearance, as far as that
light was concerned —A. Major Penrose’s?

Q. Yes—A. Why, yes, sir. There was on the east side of the
house, towards the guardhouse, his blind was up, and there was a
lamp burning on the center table there, and Major Penrose and his
wife were seated in the (i)arlor talking at the time this came up. 1
just seen them as I passed the window,
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Q. That was downstairs, was it?—A. Yes, sir; that was down-
stairs.

Q. And that was when the shooting occurred ?—A. Yes, sir.

Q. And so Major Penrose came out from that room downstairs and
saw you right away 3—A. Yes, sir. .

Redirect examination by the Jupce-AbvocaTs:

Q. Hairston, you saw this light in Major Penrose’s quarters and
saw Major Penrose?—A. Yes, sir.

Q. Seated at a table?—A. I don’t think——

Q. When .{ou were coming up from the east side of his quarters
just & very short time before the ShOOtinti began—is that right?—A.

e lwas not s2ated at a table; it seemed they were sitting back in the

arlor,
P Q. That was a little while before the shooting began, was iti—A.
Yes, sir; I don't guess it was & minute beforehand. )

Q. Were you walking past rapidly then or were you——A. No, sir;
I was lj)uSt merely moping along there.

Q. Did you notice any lignts in any of the houses that were occu-
pied by the ladies on that night, where Corporal Burdett and his

ard were stationed, were there any lights there, do you knowi1—A.

es, tsir; I think—1I am not sure—but I think there was a light in the
quarters.

Q. I refer, éou understand, Hairston, to the house where the
ladies, or the officers’ wives, were all together, and at the house where
Corporal Burdett was stationed. Do you remember whether there
was any light there or not?—A. Yes, sir; I think they lit a light—I
am not sure of it, but I think after that they did.

Q. Did you go back the line as far as Major Penrose’s quarters at
any time after you returned to your post from B Corapany {—A. ,Yes,
sir; I walked up and down in front of the officers’ line. I didn’t go
all the way around it any more that night.

Q. When you spoke to the court about just going a few paces away
fror: Captain Macklin’s quarters, do you mean that you walked up
and down right by his quarters, or did you walk down in front of the
line?—A. Yes, sir; a few steps down the walk, and then back. I
was trying to get him up before I walked my post any more.

Q %ow far down the line did you go—two sets of quarters or
three, or how many?—A. Yes, sir; something like that—about two
or two and a_half. :

Q. You are sure you did not go any moret—A. No, sir; I didn’t.

Q. So you confined your walking practical%y to.tfxe western half
of the front line of the officers’ quarters?—A. Yes, sir.

Q. So you do not know whether in Major Penrose’s quarters the
light was put out later on or not?—A. No, sir.

Q. Do yon know when it was put out?—A. No. sir.

(Excused.)

Maj. A. P. BrocrsoM, a witness for tho prosecution, was duly
sworn, and testified as follows:

Direct examination by thie Jupee-ApvocaTte:

Q. Please state your name, rank, and station.—A. A. P. Blocksom;
acting inspector-general, Southwestern Division, United States Army;
station, St. Louis, Mo,
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Q. Do you know the accused? TIf so, state who he is.—A. Capt,
E. A. Macklin, Twenty-fifth Infantxg.

Q. How long service hav:Jou had, Major Blocksom{—A. I have
had thirty years as a commissioned officer this June,

Q. What duty were you on about August 18, 1906, and where were
you at that time?—A. I was on duty as assistant inspector-general of
the Southwestern Division, at Oklahoma Ci?r, Okla.

Q. Oklahoma City was at that time a headquarters of a division —
A. Headquarters of the Southwestern Division.

Q. Did you receive any orders then, or within the next few days, to
make a certain inspection in Texas?—A. I received written orders to
proceed to Brownsville, Tex., on the 16th of August. N

Q. For what purpose?—A. To proceed to Brownsville and investi-
gate the allegedp shooting in the town on the night of August 18 by
soldiers of the Twenty-fifth Infantry.

Q. Did you, in obedience to those orders, soon afterwards leave for
Brownsville?—A. Yes, sir; I left that night.

Q. And arrived there?—A. Arrived at Brownsville on the night
of the 18th, about 6 o’clock.

Q. Did you in the course of your investigation there learn the
general reputation of Mr. and Mrs. Evans, whose names were con-
gggted with the case in connection with an alleged assault?—A. I

l 1]

Q. What was the character, or what was the reputation, rather, of
those two people?—A. Their reputation was excellent.

Q. Where was their house with reference to what was called the
tenderloin district?—A., I should say it was about 50 yards, pos-
sibly more, from the end of the tenderloin district.

e Courr. We would like to ask the major if he can indicate on
the map where that location is.—A. I can; only approximately. - I
was shown the house. [Steps to the map.]

The Courr. In the first place, Major, will %ou point out what yon
understand as the tenderloin district?—A. The tenderloin district,
as shown to me by a driver in the buckboard which I was in one day
inspecting this part of the city—-told me the tenderloin district was
right along here [indicating] somewhere; I have forgotten where
the end of it was. [Indicating northern side of the road marked
“ garrison road,” and 1n a general northerly direction from the guard-
house and vacant set of barrackgg It may have begun right here;
I am not certain; I believe it di in right there Eindicating an
easterly direction from the corner of Adams street and the garrison
road]. It is possible it may have begun there; I don’t remember.

The Jupee-Abvocate. I would like to state to the court that I did
not ask Major Blocksom to point it out on the map, because that
eastern section of the map, especially in the vicinity of the north
corner on the map, is not shown accurately, aud my own impression
is that the house lies on a street that is not shown on that map, and so
I did not ask the major to point it out.—A. The house of Mr. and
Mrs. Evans—that is, the house they occupied when the alleged
assault took place—was somewhere over in here [indicating]; I am
pretty sure it was on this side of the street. [Indicating a point near
the north corner.] If the tenderloin district begins there, the house
wfag t:l;oul:tgluare. That is about the only description that I can give
of its location.
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The Jupae-Abvocate (to the court). Is that satisfactory?
The Court. Yes, sir.
The witness resumed the witness chair.)
This house was, therefore, off the edge of the district known as
the “ tenderloin{ »—A. Yes. '

Q. And the character of the people—or, rather, the character of

Mr, and Mrs. Evans—was not in any way affected by their living in
the vicinity of that district, was it?—A. It was not.
. Q. Was it or not at that time very difficult at all to rent houses
in Brownsville, on account of the influx of immigrants and settlers?—
A. I am not certain about that—I think I heard one or two people
say so—at least one—but I don’t know that I heard any more.

Q. You do not know what the circumstances were that required
them to live in that vicinity, do you?—A. No, sir; I do not.

Q. But their reputation was what?—A. Was excellent, I inquired
of quite a number of people about it, all responsible people.

3. How long were you at Brownsville altogether on this par-
ticulax inspection, Major?—A. I was there from the 18th of August
until, I think, the 4th of September.

Q. A matter of two weeks or more?—A. Two weeks—a little over
two weeks,

Q. Did you, during the course of your investigation with reference
to the shooting of August the 13th, make any ill(‘;lil‘ies of Captain
Macklin as to his actions on the night of the 12th, the day of the
13th, and the night of the 13th?—A. I did.

Q. Please state fully to the court all that you recall of what was
said to you by Captain Macklin on this occasion in this connection.—
A. To the best of my recollection, Captain Macklin told me that on
the night of the 12th he had gone over to Matamoros with a number
of officers and, I believe, ladies, all together—I am not certain about
the latter—he had been over there until quite late—although I do
not think he told me the hour of their leaving—at any rate, he said
that he was very tired and in want of sleep on the night of the 13th.
After having sent out certain patrols, which he was ordered to do.
and having gone into town himself, either with a patrol or alone, 1
don't remember which, he received the reports after taps, and went
around the barracks and’ inspected sentinel No. 2, and shortly after
that went to his quarters. I do not remember whether he told me he
inspected the fuard at that time or not—I do not think he mentioned
the fact, but I understood he only inspected the sentinel.

Q. The sentinel on No. 28—A. The sentinel on No. 2—that is, the
sentinel around the barracks.

Q. After he returned to his house, what did he do, according to
his statement—A.* After he returned to his liouse he told me he sat
down for quite a while and drank a bottle of beer.

Q. Did he say a bottle of beer. or bottle, or say beer—do you
remember $—A. My recollection is that he said a bottle of heer.

Q. He did not state——A. He did not state the size of the bottle.

Q. Then what did he do?—.\. At least, I don’t think he did.

Q. Then what did he do?—A. He said he then went to bed, and, to
the best of my recollection, he said in the back room; that he did not
hear any shooting that occurred after he went to bed, and that he dQid
not wake up—or was not wakened, I do not remember which ex-
pression he used—until about 1 o’clock.
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Q. Did he get up at that time, 1 o’clock, or did he state any-
tl,nilng-k—-A. 'y recollection is he said he got up at 1 o’clock, about 1
o’clock.

Q. He said he got up about 1 o’clock f—A. Yes. )

Q. Did he say ar()lything to you about having the impression that he
had been awakened at some previous time?—A. I have no recollec-
tion of his having made any statement of that kind.

Q. So you do not recall his having stated that he was awakened at
some prior occasion before he finally did get upi—A. As I stated
before, I have no recollection of it, although he may have stated
something of that kind.

Q. During your investigation down there and examination of the
officers and enlisted men, did gou find anyone else who had, like Cap-
tain Macklin, slept through the entire firing or shooting on the nig t
of August the 13th?—A. No; I did not find out anybody nor did I
hear of anybody.

Q. What was the distance, Major Blocksom, from the front of the
officers’ line to the line of the barracks? Did you ever pace that
off#—A. I paced it off while there on that occasion—

Q. What was the distance?—A. And I made it 175 yards.

Q. From the front line of the officers’ quarters to the barracks?—
A. From the front line of the officers’ quarters to the barracks,

but—— )

Q. And the distance from the barracks—pardon mef—A. But I am
not certain whether it was between the quarters themselves and the
barracks themselves or from the walks in front of the quarters to the
walks in front of the barracks, but I think it was between the build-
ings themselves, )

. Did you similarly pace off the distance between the rear of B
or C Company barracks to the garrison walls?—A, Yes, sir,

Q(i What was that distancef—A. By pacing, I found that to be 25

ards,
y Q. So the distance from the front line of the officers’ quarters to
the garrison road would be 200 yards plus the depth of the bar-
racks, which is about how much, approximately —A. The depth of
the barracks and porches was about between 35 and 40 feet—no; pos-
:lixbly I am mistaken about that. It may have been a little less than

at. P

Q. So that the total distance from the front line of the officers’
quarters to the garrison road, according to your pacing and estima-
tion, would be about 210 or o15 yardsf—A. It would be something
over 200 yards, connting the depth of the quarters—that is, to the
road outside of the barracks wall it would be over 200 yards.

Q. Did you look at any of the buildings that were shot up that
nifht, buildings that had the marks of the bullet holes in them?—A.
I Iooked at them, but only casually.

(%. How far away from the post was the farthest house that had
bullet marks in it, that you examined ?—A. Oh, you mean outside
of the— ' .

Q. Outside of the reservation?—A. I would like to have that other
question read over to me. I do not think I understood it.

The reporter read the question, as follows:

Did you look at any of the buildings that were shot up that night, bulldings
that had the marks of the bullet holes In them?
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A. You mean in town?

b Q. Ykes.-A. Yes; I did. I was thinking you referred to the
arracks.

Q. How far away from the post was the farthest house that showed
signs of having been shot up on that night?—A. Tillman’s saloon was
the farthest, I think,

Q. Will you kindly point out Tillman’s saloon on the mapt—A.
(Stepping to the map.) I think that whole square there is Tillinan’s
saloon—it runs clear back to the alley.

Q. What is the number on thnt,hf)lease, Major?—A. No. 8—there
are two numbers on it, No. 8 and No. 3. [Indicating a building on
Elizabeth strect, between Twelfth and Thirteenth, a little north of

the center of the block.

Q. And will you kinsly point out and name each of the other build-
ings that you examined, that showed signs of having been shot 1l_l{p on
the night of August the 13th?—A. There was the Miller Hotel.
[Indicatinﬁ building corner of Thirteenth street and the alley run-
ning parallel to and between Washington and Elizabeth streets.]
The rear of Doctor Thorn’s house.

Q. Will you please indicate the Cowen alley on that map, what
was ?called the Cowen alley?—A. You mean where Cowen’s house
was

Q. Yes?—A. That is the alley. [Indicating alley running paral-
lel to and between Washington and Elizabeth streets.]

Q. Now, will you kindly point out Doctor Thorn’s house agninf
(The witness here indicates the back (Pnrt of house on the Cowen
alley, halfway between Thirteenth and Fourteenth streets.)

Q. And what other houses, Majort—A. The rear of the Leah
Hotel. [Indicating building corner Elizabeth and Fourteent
streets.] The Cowen house. [Indicating building corner of Four-
teenth strect and Cowen alley.] The Garza house. [Indicating
house opposite Cowen house.] e Yturria house—no; that was not
the Yturria house. This is the Yturria house here. [Indicating
building marked 7, a large building at the corner of Elizabeth street
and the garrison road.]

Q._And what other building, Major?—A. The sitting room in
Mr. Reynold’s house. [Indicating building corner Elizabeth street
and garrison road.) y

Q. Was there a house on Washington street that was also shot
upf—A. Oh, yes; there was a house up here, Mr. Starck’s house.
[Indicating house marked No. 6 (or 9) on Washington street, and
between Twelfth and Thirtcenth streets.] There was also a house
across the street from the Starck house, which had ene bullet mark
on it—Mr. Turk’s house. By the way, there was another house which
had marks on it, too—the house across the street from the Miller
Hotel on Thirteenth street, which was occu}i)ied———

Q. Called the King Building, wasn’t it?—A. Called the King
Building. It was occupied largely by offices, and also on the first
floor by a wholesale merchant.

Q. By officesi—A. Law offices, principally, on the second floor.

Q. Did you find any signs indicating that the people who did the
shooting on the night of August 13 did any shooting at points
farther from the post than, say, the corner of Washington and
Twelfth streets, or the corner of Elizabeth and Twelfth streets? The
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shooting ayparently had taken place hetween Twelfth street and the
post, hadn’t it, or in the post?—A. There was no evidence to show
that the main part of the shooting was beyond the corner of Twelfth
street and the Cowen nlley. I think this is Twelfth street, that last
street that way. Rlndicating on map.}

Q. Yes; it is.—.\. I think there was one witness testifying to some
shoating, I think, beyond there—that is, told me of it. _

Q. Major, I hand you now a manual of guard duty of the United
States Army, approved June 14, 1002, and issued from the Govern-
ment Printing Office under date of 1902. It is, I believe, the last
manual of guard duty. I will ask you if you recognize it as such,
and to please read to the court paragraph 58. [Hands book to wit-
néss.]—A. I do recognizo it.

‘The Jupee-AnvocaTe. We have asked the defense if they have any -
objection to being read in cvidence this particulur copy of the Guard
Manual, which is not. stamped with the ofticial seal of the War Depart-
ment, but it is the ordinary manual of guard duty, and the defenve
have stated that they have no objection to its being read in evidence,
Is that correct ?

CounsEeL ror THE Accusep. That is correct. _

A. (The witness reads from paragraph 58, page 12:)

In care of an alarm of any kind the officer of the day wlll at once take such
nteps as may be necersiary to lnsure the safety of public property and preserve
order In the command, disposing his guard %o us best to nceomplish this result.

Q. I will ask you now, Major, to read paragraph 55 on the pre-
ceding page, and also a certain paragraph of General Orders, No.
189, of the War Department, dated Washington, November 15, 1906,
which modifies that paragraph?—A. Paragraph 55 of the Manual,
page 11, reads:

In the absence of special Instructions from the commamiing officer, the officer

of the day will inspect the gunrd und sentinels during the day and night at
such tiwes as he may deem necessary,

The Jupce-Apvocate. And this order, the same remarks apply
with respect to this order. This order has not the official stamp of
the War Department, but the defense has stated it has no objection.—
A. The order is * General Orders, No. 189, War Department, Wash-
ington, November 15, 1906. IL. Paragraphs 55 and 69, Manual of
Guard Duty, are amended to read as follows:

5635. In the absence of specinl lustructions from the commanding officer, the
officer of the day wii! Inspect the guard and sentinels during the day and night
at such times as he mny deem necessary. He willl visit them at least once

between 12 o'clock mldnight nnd daylight; and when there is no officer of the
guard he will visit each relief at leust once while it Is on post.

A MeMmper, I would like to ask the dute of that order.
The Jupce-ApvocaTE. November 15, 1906,
Q. Do you know how that order came to be issued. or upon whose
recommendation it was issnued—this modification of paragraph 53, as
iven in that general order, No. 189, just read by you?—J\. I only
ow that the inspector-general of the Army told me of the matter
at Oklahoma City in October of last year when he was on his road to
Fort Reno to further investigate the Brownsville affair. He told
me among other things that he intended to recommend that the officer
of the day should inspect the guard between midnight and reveille,
as had been the custom years ago.
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Q. You say that was the castom years sgot—A. Yes

Q. Do you know that of your ledge?—A. Yes

Q in the Iater editives of the Guard Manual, or in late years,
at any rate——A. That has been omitted.

Q. That has been omixted from the——A. Instructions.
A.Qi'Fm the instructioas covering the oficer of the day’s duties?—

es.
| Q. And tIh;t was until what ti-‘le!—-.\. I do nwt mber how
ong ago. It was quite a3 number of years ago—probably eight or ten
years ago. I do not really remember. however. v

Q. Do you know what the ¢cnstom of the service is in that particn-
iar—whether it is ovdimarily expecied that an officer will inspect
after midnight or after taps. or when?—A\. The officer of the day is
supposed to use his own judgment in the matter. That has been the
custom until this new omler was issued. He was entirely untram-
meled, unless he had special orders from the commanding oficer.

Cross-examination by the Accrsen:

Q. Major, will you read paragraph 3 of that Guard Manual?—A.
(Reading:)

When an alarm s raised in 8 camp o garrison. the roand will be formed
immediately. If the case be serinms the povpes «all will be seunded 2and the
commander of the guard will eamse the crmmanding «d@boer and the officer of the
day to be at oove notified.

Q. Major. I understand that the onders in force at Fort Brown, as
determined by your inw:tii:ﬁ-m. were, as far as they related to the
officer of the day—were those onders that were xontained in the
Guand Manual. paragraphs of which you have just read?-—A. Yes

Q. Did you find that there were any special onders issued to the
officer of the day on this particulsr date regarding his duties as
officer of the day, other than to make certain patrols in towni—A.
He was ordered to send certain patrols into the town. There were
three of them made during the evening of the 13th. and the officer of
the day was either ordered or went of hi: own accord into town him-
self, as a patrol. or with a patmol

Q. Do you know of any other onders having been issued to the
officer of the day on that date?—A. He was directed to bring in all
the men in town who were foand during thase patrols and to notify
them that all passes were up at $ ocdok.

Q. But I mean anything e¢l<¢ than theswe onders relating io the
patrol—were there any other special onders concerning any inspec-
tion to be made by him. oc anything of that kind. or was he under
the usual onlers of the officer of the dayx a1 the pot #—A. (Mherwise,
I understood that he was under the vzl regulations or usual orders—
that no other special regulations were given.

Q. Were there any other general onders existing (here at Fort
Brown which required anything farther than the Guard Manual

uired as regards inspection: by the afbcer of the day!—A. No, sir.

e Jroce-Apsocate. I wish to state here that all the officers that
have appeared thus far as witmesses for the prosacution and who
were actually present on the night of August 13. are «till here and
available to give firt-hand evidence as to the actual conditions
existing there at that time. T have (rind (o avoid asking Major
Blocksom anything relating to the conditions there about which he
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could have no first-hand knowledge or which was not told him by
the accused himself; and the prosecution will have to object to
hearsay testimony, even though it was given to an officer acting as
an or.

Q. Major, as an i or, you are familiar with the customs of
the service, are you nott—A. 1 am.

Q. What is the custom of the service with respect to the officer of
the day going to bed?—A. Unless he receives special instructions to
the contrary from the commanding oficer or unless there is some
unusual danger in p. . he, I may say, always goes to bed.

Q. Was there any old-time custom in the Army in which the officer
of the day kept his clothes on in going to bed?—A. Not since my
entry into the service.

Q. You never heard of any of the old officers performing officer
of the day’s duties by keeping their clothes on all night. even though
they laid down?—A. Not in peace times, I never bheard of it.

&Thatisnotamodem ice, is it. with the officer of the
day?—A. That is, going to

5. I mean that is not modern practice to go to bed with his clothes
on—c-:ioliedownmthhiscl on!—A. It is not the modern
practice.

Q. Major, in that investigation that you made up there at Fort
Brown, as I understand it. one of the purposes of that investigation
was to determine whether or not—or. rather, to determine who had
done the shooting down there that took place; and another purpose
of the investigation was to determine whether or not any responsi-
bility rested upon the commanding officer of that pust or on the m
of any other officers in connection with the shooting that took p!
down there on August 13?7—A. Yes

Q. Now, did you approach these officers, i v the command-
ing officer, to determine whether or not he had any sibility and
try to find out everything from him that you could >—A. Yes.

Q. And similarly with respect to the oficer of the day?—A. Yes.

Q. Now. I want to ask you the attitude in which Captain Macklin,
the officer of the day, received your questious or your investigation—
was it one of frankness or was it one of trying to hold something
back and one which necessitated pointed questions being asked him by
youl—A. It was one of frankness. . .

Q. Was it one that impressed you with a belief that he was honest
in what he said to you?—A. It was. )

Q. Did he seem to be ing a full statement of his actions on that
night in question?—A. He di

Q. Did he seem to think it was necessary that he give fully all the

ight that there was on the question!?
Jupce-Apvocate. If counsel would just modify that question
M’ there would be no objection. That is s thing that is pretty

i t for the witness to state, I should think.

Associate Couxser ror THE Accrsep. May it please the court. I
am tryi to‘getataeeruinp‘rticnhrpomtmmn«nonthh Cap-
tain Macklin’s statement. I do not very well see how I can a;mch
itinmyotberh:agi';lsﬁolexpecttofzitofthewimis ﬂ:
answer as to what hi wledge is o particular question.
may not know to what the question relates and may not be able to
answer it. I shall be sati with his answer. The witness may not
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be able to understand the point I am trying to make, he may not be
able to answer it definitely at all, but if he does so answer it it will
give me an oppx ty to frame my question so as to put it more
clearly before I can not see very well how I can approach the
witness and get a definite answer without leading the witness, I will

try it, however.
The Jupce-Apvocate. I will ask the reporter to please read the

question.
SThe reporter read the question.)
i Te CounseL For THE Accusen, I will withdraw that ques-
on.
. Q Major, Captain Macklin understood that he was the subject of
in tion; did he notf—A. Yes.
id he impress you that he felt it necessary to explain all his
movements on that particular night, and cover, as near as possible, the
ods of time that were in question?—A. Although he answered
y my questions in the matter, I do not think that he did under-
stand that he was to show what he did during the whole of that
t—that is, before he went to bed.

Well, I do not quite understand that, Major—what do you
mean l‘)zlt:ut!—A. That is, I mean to say he did not seem to under-
stand he was to show what he did each hour, for instance, or
minute of time until he went to bed that night.

Q. That is, his statement was not so full that it covered the entire
period from——A. Not categorically; no.

Q. Not categoricallyt—A. No.

" Q. But you did not get the impression that he was holding back a
ingle thing in connection with that period, did you?—A. I certainly
did not get such an impression.

Q. Were you or not impressed with the honesty of the statement
of Captain Macklin?—A. I was impressed with the honesty of his
statement; I believed he was telling me the truth, and I believe so
mw‘

Q. He stated to you, did he not, that he drank a bottle of beer
before he went to bed {—A. Yes.

Q. Did you consider at that time that it was necessary for him to
volunteer that information ?—A. No.

Q. What impression, then, did that form on your mind$—A. It
did not make a bad impression; although on uccount of it I believe
now I questioned the commanding officer concerning Captain Mack-
lin’s actions on that night and asked him if Captain Macklin was——

The Jupce-AnvocaTe. There is no objection to the witness’s stat-
ing what he asked Major Penrose; but it seems to me that Major
Penrose’s replies and what he said would better be brought out at
first hand from Major Penrose himself, as a witness for the defense,
rather than making a witness for the defense out of Major Blocksom
onh cross-examination. :

Associate Counser ror THE Accusep. Is the question formally
objected to, may it please the court? .

Junce-ApvooaTeE. I will ask the reporter to read the question
and answer.

'i'{i;e reporter read the last question and answer.) )

Jupce-ApvocaTe. We have no objection to the witness con-
tinuing his answer and stating what he asked Major Penrose,

8. Doc. 402, 60-1, pt 3—10
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The Pazsmexnt. The witness will proceed.

A. I asked Major Penrose whether Captain Macklin had per-
formed his duties p:gerl on that e , whether he had noticed
his condition as to sobriety, and also whether Captain Macklin was
in the habit of drinking intoxicating liquors to excess.

Q. Did you glet satisfactory replies }rom the commanding officer,
Majort—A. Idid.

. Did you get llll{ information from the commanding officer with
drespeet h:o gec;a‘]pm rfacklin’s pefrfﬁ:qufwe of hghe oﬂi(t:gr of th%;la ’s

y | performance o if you happen to remember{—
A.n%a; he told me that Captain Ma:]dm—-

The Juvee-Apvocate. I will have to object to that. Major Penrose
is here and will be put on the stand, and can state just exactly what
he believes as to the manner in which Captain Macklin performed his
duties, and it seems to me that that is the best evidence—and inas-
much as it is easily obtainable, I think I shall have to object to this.

Associate Counsew ror THE Accuseo. I am somewhat surprised at
the judge-advocate, after introducing before this court a witness who
arrived down there at Fort Brown on the 18th of August, and there-
fore had in his possession not a sm%: rimary piece of evidence, after
having presented him as a witness before this court, a witness for the
prosecution, to make this objection. The nature of his testimon
must then of necessity have been hearsay testimony, and as suc
determined by him as official investigator of the Inspector-General’s
Department of the Army of the United States, and after having pre-
sented him as & witness before this court for the prosecution, yet,
upon our cross-examination of this witness he seeks to debar us from
such cross-examination along the same lines and same efforts. An
extensive examination of this witness was J)ermitted, which would
not, I believe, have been allowed if we had objected to it; but wo
want, may it please the court, a full and free investigation of this
investigation of Captain Macklin. He feels, and we feel, that he
has got nothing to conceal about it, and we feel that anything
this particular witness has to say we want to hear it. If the court
permitted it, and certainly if they permitted it on dircct examination
we feel we are entitled to cross-examine him along the same line and
in the same particulars.

The Jupoe-ApvocaTe. May it please the court, T would have no ob-
jection to this coming out by the testimony of the witness now on the
stand were it not for the fact that the statements made to him by
persons other than the accused, and with reference to which the
cross-examination is now being conducted, were all made by officers
now present in the post and who can state exactly what they told
Major Blocksom at that time and what the circumstanccs were at
that time; and the direct examination of the witness on {he stand did
not bring in any conversation, as I remember it, with parties other
than the accused—and that is the only way that conversation could
be brought out. But I believe in other respects that heresay testi-
mony has been avoided. The admission of the accused is not hear-
say. I will have to object formally to this manner of questioning.

e accused. his counsels, the reporter, and judge-advocate with-
drew, and the court was closed, and upon being opened the president
announead in their presonce as follows:

The objection of the judge-advocate is not sustained. The witness will answer
the question.
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The Jupee-ApvoocaTe. I will ask the reporter to read the question
and answer, so far as given.

The reporter read the question and answer, as follows:

Q. Did you get any Information from the commanding officer with respect to
Captaln Macklin's performance of officer of the dajy’s duty—his general per-
. ::{:Tﬁ‘::k?{nthat—" you happen to remember?—A. Yes. He told me that Cap-

. Q. Now, continue your answer, Major.—A. Does that refer par-
ticularly to that niél;t only?

Q. No, sir.—A. nerailf'?

Q. Generally.—A. He told me that Captain Macklin had complied
fully with his instructions on that night; that he was an excellent
officer in the performance of duty generally, and did not drink intoxi-
cating liquors to excess. :

Q. Major, did you make any investigation as to why Captain
Macklin was not awakened that night—that is, did that point come
up at all, as to his being wakened by the guard or otherst—A. I
questioned the sergeant of the guard on that subject, and he told me,
to the best of my recollection, that he had sent a member of the guard
several times up to the quarters of Captain Macklin to wake him up,
but that he was unable to do so.

Q. You developed from your investigation that the sergeant-major
also had been sent up to awaken himt—A. Yes,

Q. Now, with reference to the attempt made by the battalion ser-

ant-major to awaken Captain Macklin, that was not investigated

y vou further than simply you knew that an etfort had been madet—
A, That was all.

Q. Now, with reference to these efforts that had been made by
members of the guard, did you believe that was an honest effort that
had been made by members of the guard to awaken Captain Macklin?

The Jubce-AbvocaTe. Now, I will have to object to questions that
are simply questions of opinion and belief, and I will have to object
to that question,

AssociaTe CounserL rorR THE Accusen. I will modify it, may 1t
please the court.

The PresiEnT. Very well.

Q. From your investigation of that matter, Major, was the result
of that investigation that the effort made was an honest effort or not
on the gart of the guard—A, It was a matter of opinion simply.

The Jupee-ApvocaTe. I will have to object to that.

The PresmeNT. The court will be cleared.

A Mrmeer. I would like to submit, sir, that the judge-advocate did
not state the cause of his objection to this particular question,

The Jupce-Abvocate. The J'udge-advocate will state the objection
is made on the same grounds as previously stated to the former
question—-that it is merely a matter of opinion.

AssoctaTE CouNseL ror THE Accusep. And, may it please the
court, substantially the reply of the defense to that objection is the
same as the reply to the previous objection.

The accused, his counsels, the reporter, and judge-advocate with-
drew and the court was closed, and on being opened the president
announced in their presence as follows:

The objectlon of the judge-advocate 18 sustained,
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The Juvor-Aovocats. May it please the court, I desire to state
that I have just como from the adjutant-general’s office. I told him
of the court’s desire, and the department commander has sent a tele-
gram to the commanding general of the division requesting that every
effort be made to induce this man Rogers to start hero at once.

Q. Major, do you know where Cnlstain Macklin slept that night?—
A. In what part of his quarters? No.

Q. Do you know what part of the house was usually occupied as
the slee‘pirf apartments of the different officers down there at Fort
Brownf—A. Well, T can only say what my impression was, The
back rooms were usually used.

Q. Was there any reason for that, Major?—A. On account of the
prevailing wind at night coming from the direction of—I don’t know
what they call it, a pond.

Q. Lagoon{—A., La;(v)oon there, yes; and my recollection is, also,
that that is from the Gulf—the wind comes from the Gulf in that
direction.

Q. That room is towards the south, is it?—A. Yes.

Q. Did it develop from your investigation that Captain Macklin
followed out the custom of the post in that regard?—A. That is my
impression—my recollection.

&. Major, what conclusion did you get as to Captain Macklin’s
sle'elz‘gtha night?

e Jupge-Apvocate. T will have to object to that,
The Court. What is the question?
'}The reporter read the question.)
he Junar-Apvocate. 'The prosceution will have to abject to that,

as it did to the last question, on the ground that it is a mere matter
of opinion. Major Blocksom, the witness, was not there that night,
and it scems to mo that it is not proper to ask him to state what his
opinion was on the subject in question,

AssociATE Counsen For Tig Accusen. May it pleaso the court, as
T have stated previously, this witness is a witness who has been
brought in largely to testify as to the results of a certain investigation
he made down there at Fort Brown, and ho has heen permitted to
testify about the results of this investigntion, Now, one of the pur-
ticular features of the investigation by him was an effort to determine
the responsibility on the part of the oflicers at Fori Brown, and we
have shown through the witness that he made use of very exhaustive
efforts to determine that. And there are certain points that were
developed by this witness in reaching that determination that we
think proper to appear hefore this court. There were witnesses at
the command of this oflicer, as inspector down there, who are not
available to us to present here befora this court; the conditions have
been changed so largely; the post has been abandoned; we wonld
not have the facility for bringing these things before the court; we
could not bring the witnesses; but this oflicer, who investigated it, is
before the court, and we have shown, and he hns been permitted to
show in person, and the prosecution has been permitted to show, just
in what capacity this officer went down there, and he has given his
testimony along these lines; und this question refers to exactly the
same thing, may it please the court. Tt refers particularly, also, to
certain parngraphs in the Guard Manual, to which this witness has
already testified, and that come under this examination of the para-
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graphs of the Guard Manual. It was certainly the duty of this officer

to determine whether thes» paragraphs in the Guard Manuul were

carried out, and we want the result of that particular investigation

on the part of the witness. Technically, may it please the court, it

may be a question of opinion, but broadly it is for the result of the

Kweshgation of the conditions that were existing on the 13th of
ngust,

The Junar-Apvocate. Muy it pleise the court, it is immaterial
whether this was developed in the course of officinl investigation or
not. It remains simply a matter of opinion, und my understandin
of the facts is that Major Blocksom went there primarily to investi-
gate the shooting up of the town, which occurced on the night of
August 13, and only incidentally in the course of this investigation
about the shooting did the question of the actions of the officers on
that night come up. Ile was not muking an investigation, as I
understand it, with the view of ascertaining whether any of the offi-
cers were guilty of any neglect at all, but he was down there to inves-
tigate the shooting and to try to find ont who did the shooting, and
that was the purpose he was sent there for. The question as asked
calls purely for a matter of opinion, and on that ground I object to it.

The Presient. Iet the stenographer read the question again,
please.

‘The reporter read the question to the court, as follows:

'Ql.t;\mjor. what conclusion did you get as to Captain Macklin’s sleep that
nigh

The accused, his counsels, the reporter, and judge-advocate with-
drew, and the court was closed;: and, on being opened, the president
announced in their presence as follows:

The objection of the judge-advocate s sustnined.

Q. Major, did yon make any investigation as to whether or not
anybody clse was sleeping throughout the trouble at Bl.'ownsville on
the night of August 139—A. I did not make any special investiga-
tion, but T heard of no other person so sleeping.

Q. Major, did you investigate to see whiether or not this particular
paragraph of the manunl was carried out:

When an alarm 18 raised In camp or garrison the guard will be formed Imme-
dintely. 1f the case be serlous, the proper eall will be somnled, and the com-
mander of the guard will cause the commanding ofiicer and the officer of tlhe
day to be ut once notltied?

A. Yes, sir.  Tho sergeant of the guard told me that he had formed
the gmmi immedintely and sent for the officer of the day, and, 1
beliove, the commanding oflicer; but I think the commanding officer
was out there before the messenger got to his house. ‘That is my
recollection. i )

Q. Did you ever previously state that you believed this not to have
been an honest effort

‘T'he Junge-ApvocaTe. Just one moment. Inasmuch as the court
sustained the objection of the prosccution as to Major Blocksom’s
opinion as to whether an honest offort was made by the sergeant of
the guard to arouse the officer of the day or send word to the com-
manding officer, I think that this question is objectionable, because
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if smch sitateenent ever were made, it would simply be s question of

epinien.

(Brx reguest of the court the reporter read the question.

Amm&rsmmm.&m)hyitplusg&eeourt,l
judge from the objection of the judge-advocate that it is based upon
the specific ground that this is a raatter of opinion, this being testi-
fied 80 by the witness now. If it please the court, I am examiring
this withes= on a certain ph of the manual which he has
kmowiledee of and which he had in mind at the time of making the
ﬁpﬁmdm’ there at Fort Brown, and he has so far been con-
2 a5 an expert in the performance of this kind of duty; full
refismoe has been placed upon his conclasions in all this particular
smstier. 'When this officer appeared before the investigating commit-
soe he setified upon this particular matter, and it is in relation to
that particoler investigation in which his evidence was oonsidered as
iy St . 1o 1 ok that (ks periclar matir b allowed 1

» pomt. t pe owed to
omme befare this court in the same way.

The Jince-Apvocare. May it please the court, the witness was not
<called as an expert. He was lled because he was an officer sent
Jewn there to investigate the circumstances, in the course of which
imvestigation he had occzsion to talk with the officer of the day with
refierence to his whereabouts at the time of the shooting on st
= 3 the main point for which Major Blocksom was called.
He w2: 2lso asked w T he saw marks of bullet holes in the house,
smd where they were. Aside from that I do not think that the prose-
cuthen has gone very deeply into his investigation down there; and
it makes absolutely no difference whether he was there invostiﬁating,
er whether he was there unoficially, in so far as the admissibility or
mepadmissibility of testimony showing what his opinion was is con-
carned—thst is. now, about anything hap down there; and
i 3 merely another method, it seems to me, of ing before the
cosumt matier that has been objected to and the objectior to which
kas been sustained—it is merely another method of bringing it out,
and I object to it.

The Pexsae~t. I will ask the stenographer to again read the

The Junce-Avvocare. I will ask the reporter to read the previous
, the objection to which was sustamsd by the court, and then

resd the present question. .
The reparter referred back to his notes and read the questions, as

E

|

Q. Fram your investization of that mstter, Major, was the result of that
Sowestication that the effort made was an bonest effort or not on the part of the

u(ﬂ&aind;mﬁmmﬂxtmdbrthemt)
Q. Iid you ever previcusly state thet you believed this not to have been an
hament elfort?

The Juncx-Avvocate. 1 have nothing further to state, may it please
quesiom was asked bef ?:ld'gﬁmmﬂnmfmﬁgmm s
30D Was ac ore present t is
amether way atthesnmensnlt,anddoesnotchmgatbi
farce of the objection. It is a matter of opinion, pure and simple,
The accused. bis counsels, the reporter, and judge-advocate with-
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drew, and the court was closed; and, on being opened, the president

" announced in their presence as follows:

The objection of the judge-advocate is sustained.
Redirect examination by the Junce-AbvocaTe:

Q. Major, how many people did you talk to who were members of .
the garrison of Fort Brown and who were present in the post at the
time this shooting occurred and the bugles were sounded, who told
you that they were awakened by either the shooting or the bugle
calls, approximately? Were there a dozen or twenty or more or
less, or what?—A. Well, everybody that I spoke to on the subject,
except possibly two or three, said they Wwere awakened by the sound
of the shooting.

Q. Downtown did you question a considerable number of people
who lived out a distance from the post?—A. I did.

Q. And about how many residents of Brownsville did you question
about the occurrences of the night of August 18%—A. Oh, I ques-
%i&;led somewhere—probably all together, somewhere between 60 and

Q. Did any of thess people you questioned claim that they slept
through the shooting?—A. As far as I can recollect, the immediate
witnesses of the shooting, or of the sound of the shooting, were
awakened by the shooting itself. ‘There may have been a few who
were awakened by others, but I do not remember any.

Question by the Courr:

Q. Did the people whom you questioned relative to their being
awakened live nearer the approximate locality of this firing than
Captain Macklin, or farther!—A. They lived closer to the shooting
than Captain Macklin—than Captain Macklin’s house was.

A Merger requested that the court be closed.

The accused, his counsels, the reporter, and judge-advocate with-
drew, and the court was closed; and, on i)emg opened, the president
announced in their presence as follows:

The court wishes to continue the examination of Major Blocksom so far as to
ask a few more questions by the court.

(The court then, at 1 o’clock p. m,, adjourned to meet at 2 o’clock
p. m. of the same day.)

The ;:ourt met, pursuant to adjournment, at 2 o'clock p. m., April
20, 1907, .

“Present: All the members of the court and the judge-advocate.

The accused, his counsels, and tlie reporter were alsq present.

The PresipENT. At the request of a member the court will be closed.

(The accused, his counsels, the reporter, and the judge-advocate
withdrew and the court was closed, and on being opened the presi-
dent announced as follows:

The court desires to ask Major Blocksom a few questions,

Maj. A. P. Brocksou, a witness for the prosecution, was recalled
by direction of the court, and being reminded that he was still under
oath, further testified as follows:

Reexemination by the Courr:

Q. Major Blocksom, during your investigation upon the Browns-
ville affair, whom did you converse with who said he went to awaken
Captain Macklin—A. I conversed with the sergeant-major,
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Q. llis name was Taliaforrof—A. His name was Taliaferro; but
I do not recollect what the conversation was, whether T asked him
about going to wake up the officer of the day or not—I have for-
gotten. I had several conversations with him.

Q. That was Sorgeant-Major Talinforrof—A. Yes,

Q. Did {ou talk to anyonc elso who said ho went to awaken Cas)‘
tain Macklin; do yon remember questioning anyotie elsei—A., I do
not recollect of anyone clse, .

Q. For instance, Corpornl Madison?—A. I talked with Corporal
Madison, but T do not recollect whether 1 asked him that question or
not; and I do not know whether I talked with Private Hairston or
not. I do not believe that I did.

Q. You do not remember?—A. No. )

Q.‘ You do not remember, then, of talking with anyone elset—

. No.

Q. With any other witnessi—A. No.

Q. I think the witness understands—bhut we want him to tell us
what person or persons he conversed witl: on his investigation who
had stated they had gone or were sent to awaken Captain Mucklint—
A. That is right. T do not remember certainly that T asked thoso
questions, I know that I conversed with thoso men that T have
stated I did.

Q. Then did you converse with anyone who told you anything con-
cerning his effort or efforts to awanken Captain Macklin?—A. Noth-
ing but what I have stated. I do not remember anyone olse. I think
it 1s probable that I might have talked to the sergeant-major on the
subject, but I do not remember what he told me.

d, You do not remember what he told youi—A. No; and the same
with Corporal Madison,

Q. If you talked with them, you do not remember what they told
you about it?—A. I do not remember what they told mo; no.

Q. I will nsk ono more question. Is thero any fact within your
knowledge tending to show the character of (he ¢ffort made by any-
ono to awaken Captain Macklini—A. No direct testimony that I
know of. ‘I'ho unly thing—tho only evidence that I know of is what
I have already related; whut Captain Mncklin himself told me
what tho commanding officer himsolf told me, what the sergeant of
the gunrd told ne.

Q. And that is all§—A., That is all.

lqie(ll\nd that you have already rolated?—A. That I have already
related.

Q. I would_like to ask Major Blocksom if in connection with his
investigation at Brownsvillo he went into the matter of Captain
Macklin's alleged failuro to turn ont nt the time of this alurin; and
it he did so, what was the result of his inquiry at that timo?—A, I
would like to have that read ovor.

XThe reporter read the question.)

. Yes; I was convinced———

A Meuner. T would liko to say, before the Major answers that ques-
tion, T would liko to say to the court that that question is in line with
the questions that have been objected to, but inasmuch as it comes
mn’l'-;. the court, of course it will be construed legitimately by the
©0!
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The Jupnax-Apvocate. Does the prosecution understsnd this ques-
tion is by the court or by a member of the courtt

The PresipEnT. It is & question by a member, of course. .

‘Tho Jubce-Aovocate. Then, if that be the case, the prosecution
will have to object to the answer to the last part of that question, as to
the conclusions Major Blocksom reached in the matter. I think if he
avere to amplify his answer to the first part it would be brought out
to tho court that he did not make any especial attempt or, rather, any
thorough examination of the facts connected with Captain Macklin’s
absence that night ; thut merely came in incidentally during the inves.
tigation in which he was trying to determine who did this shonting,
and I think if that fact is made clear to the court possibly it would
save A loss of time by the prosexution’s objecting to orinion evidence,
I think if the member would be kind enough to ask Bajor Block=om
to state the de of thoroughness that he went into this subject of
Captain Macklin’s alleged failure to appear, it would show that the
witness did not investigate that point particularly.

A Meuper. Mr. President, I will say, in explanation of this ques-
tion, that it has been entirely the object of connsel to get at the result
of Major Blocksom's investigution at the time he was on the ground,
nd the judge-advocote has objected to that line of questioning and
the conrt has decided that it was improper. I think it is entirely
within the province of the court to go into that. We can control the
nature of the ovidence, and that will assist us in judging this case.
I think it is a legitimate question to find out from this witness what
were his conclusions at the time he was on the ground.

a e’(ll‘?o PresioenT, Ts the member willing to have his question modi-

A Mryner, Yes, sir.

Thoe PresienT. Then let the stenographer strike out the part that
is objected to,

The reporter thereupon read the question as medified, as follows:

Q. 1 would like to ask Mnjor Blockrom If In connection with his invertigation
at Brownsville he went Into the matter of Captain Macklin’s alleged fallure to
turn out »nt the time of this nlann?

Tho PresipEnt. Now, if there is no objection, will the witness
pleaso answer tho question as modified?—A. T went into it to a cer-
tain oxtent, which I have related almost in full as far as ¥ recollect.
I drew my conclusions mainly from what Major Penrase told me,
from what Captain Macklin himself told me, from what the sergeant
of tha guard told me, and I think from what Sergeant-Major Tallia-
foero told me in the matter. T might add. also, which I did not tate
in my original cexamination, that Major Penrose told me that when
Captain Macklin reported to him, about 1 o'clock. that he was in per-
fectly Rroper condition—I think T left that out—and I think one or
:}?o other officers told me that same thing. I have forguiten who

oy wore.

d. I would like to ask Major Blocksom what the sergeant of the
guard did tell him, so far as he can remember—I would like for the
witness to toll us in detail what the sergeant of the guard did tell him
about his efforts?

The Juvoz-Apvooatn. If the court please, that is absolutely hear-
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zay testimony, but the prosecution has no objections if the defense
as none.

The defense did not indicate that they had any objections to the
witness’s answering the question,

. A, The sergoant of the guard told me that he formed the guard

when the shots were fired and the call was made by the sentinel, that
he sent for the officer of the dry and the commanding officer, and that
a few minutes—well, a very short while after the firing commen
{hat he himself had the call to arms sounded. He said that he had
sent & man up several times—that is, to the best of my recollection—
but that he could not find him. I did not ask of him—or at least I
have no recollection of asking him or receiving a refly——-as to
whether the man sent up there finally found Captain Macklin. I
did not go further into the subject, because I was convinced—that is,
I had already drawn my conclusions (I am not going to say what
they were) from what I had already heard.

d'. Major, you have stated that you went into this particular fea-
ture of your investigation to a certain extent?—A. Yes,

Q. Will you please tell the court why you pushed this particular
feature of your inquigy no furtherf—A. Because, as I just said, the
evidence I had already received convinced me there was no use in
going any further; I had received sufficicnt evidence already.

Q. Do you remember the name of the sergeant of the guard?—
A. Reid—Sergeant Reid was his name.

Redirect examination by the Jubce-ApvocaTs:

Q. Major Blocksom, when you were sent to Fort Brown, you were
sent there for the ﬁurpose of investigating the shooting up of the
town of Brownsville, alleged to have been committed by certain
enlisted men of the Twenty-fifth Infantry, weren’t youi—A, Yes.

Q. And you were not sent down there for the purpose of investi-

ting the conduct of any of the ofticers stationed down there, further
than to find out what they knew about. the shooting and to try ard
determine the responsibility for that shooting; was that not soi—
A. That was the main object of it.

Q. And this question of Captain Macklin’s alleged failure to be
present with the guard or with the troops after the alarms were
given on the night of Au?st 13 did not come up until after you
reached there, did it?—A. No; it did not come up until several days
after I had reached there.

Q. And then you were satisfied by your conversation with Cap‘ain
Macklin and other circumstances that you knew of down there that
his statements as to his whereabouts on that night were correct—you
were satisfied in your own mind that he was where he claimedy to
bef—A. I was.

Q. And you consequently pushed this matter no further and did
not interview or try to get hold of all the messengers that were sent
to wake him up, did you?—A. No; I did not.

And, Major, when you stated that your impression was that
the sergeant of the guard told you that he sent a man up there sev-
eral times, are you sure that he said he sent a man up there several
times or that he sent up there several times? Or did you think that
he sent the same messenger up each time?—A. My remembrance is
that he used the expression he * sent a man up there several times.”

Q. It might have been——A. It might have been different men.
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Recross-examination by the Accusen:

Q. Major, did you ever recommend the trial of Captain Mack-
lin{—A. No.

Q. And you were called before a committee that was investigating
this matter es a witness for that purpose?

The Jupce-Apvocate. If the court please, if tha defense wants to
%? into a lot of new matter outside of what has been brought out by
the court, the prosecution, I think, will—

As80CcIATE COUNSEL FOR THE Accusep. Just that question, may it
please the court. That is the only remaining question.

The reporter read the question.)
o ssgcwm Counser. For THE Accusep., I will modify the question
read:

You were called before a commmlttee that was Investigating this question as a
witness?

The Jupee-ApvocaTe. I will have to further object to that, I
will have to ask the counsel as to what *this question” refers,
whether it refers particularly to Captain Macklin or to the condi-
tions generally down there?

AssociaTE Counser, ror THE Accusep. The conditions generally,
provided it is assumed that it includes this question also. I do not
mean for my question to refer to this particular matter exclusively,
but the question assumes that this entire matter was being investi-
E:ted, including the question of the responsibility of Captain Mack-

. This committee was investigating that particular feature in
connection with the others.

The Jupoe-Apvocate. May it please the court, then, if counsel
wlrill kindly just reframe that question, so that it will be absolutely
clear.

AssociaTe Counsern ror THE Accusep. All right, sir,

Q. Were you called before the second division of the General
Staff, Major Blocksom, as a witness?—A. I was not called exactly
as a witness. I was called to tell them certain results of my investi-
gation at Brownsville, with a view—well, T will end with that.

What was the purpose of this examination of that General
Staff?—A. The purposc of it, as I understood it, was to determine
whether or not Major Penrose and Captain Macldin should be tried
before a general court-martial.

Redirect examination by the Junce-AbvoraTe:

Q. No charges up to that time had been preferred against either
Major Penrose or Captnin Macklin, had they ?—A. None.

d. And do you know whether the charges in this case were pre-

ared as a result of that investigation by direction of the Chief of
taff #-—A. They were prepared, but not nltogether, as the result of
that investigation.
Excused.) .
he JupGe-ApvocaTe. May it please the court, the prosecution is
unable to proceed further until the arrival of two witnesses, Private
Rogers and Corporal Burdett.
'Fﬁe court thereupon adjourned at 3 o'clock p. m. to meet at the
call of the president.
Roger S. Firen,
First Licutenant, First Cavalry,
Judge-Advocate,
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HeapQuarTERS DEPARTMENT OF TEXAS,
San Antonio, Tex., April 27, 1907.

The court met, il‘lrsuant to call of the president, at 1,30 o’clock g m.

Present: Maj. Everard E, Hatch, Twenty-sixth Infantry; Maj.
Harris L. Roberts, Twenty-sixth Infantry; Mu{} George W. Gatchell,
Artillery Corps; Capt. George W. Goode, First avnlrf; Capt.
David J. Baker, ,ir., Twenty-sixth Infantry; Capt. De Rosey C.
Cabell, First Cava l;y; Capt. Hanson E, Ely, wentgsixth Infantry;
Ca])t. George E. Houle, Twenty-sixth Infantry; Capt. Lincoln F.
Kilbourne, Twenty-sixth Infantry; Capt. John F. Preston, Twenty-
sixth Infantry; Cupt. Murray Baldwin, Twenty-sixth Infantry;
Capt. Samuel B, Arnold, First Cavalry; Capt Adrian S. Fleming,
Adrtille:y Corps; First Lieut. Roger S, Fitch, First Cavalry, judge-
advocate.

‘The accuscd, his counsels, and the reporter were also present.

"tl;)he reading of the proceedings of previous meetings was dispensed
with,

The judge-advocate then addressed the court as follows:

Since our lasi adjournment a member who has been absent through the pro-

ceeldlngs up to date has returned—Capt. Hanson B. Ely, Twenty-sixth Infuntry.
Has the defense any objection to his sitting as a member of this court?

By CounrrL ror Accusen, The defense has no objection.

By the Ju. oe-ApvocaTE. Then, may it please the court, the prose-
cution will have to object to Captain Ely, on the ground that he has
becn absent during the taking of material and important evidence,
and, hence, by puragraph 4, on page 28 of the Manual for Courts-
Martial, he shoitld not sit in this case. There have been about three
hundred and thirty-odd pages of record up to date, and the prosccu-
tion must object to Captain Ely sitting on the court.

‘The challenged member had no reply to make.

The accused, his counsels, the reporter, ihe challenged member, and
the judge-advocate then withdrew and the court was closed, nnd on
being opened the president announced, in their prescuce, as follows:

The objoction of the judge-advocate is sustalned, und the member is excused
from further attendance in this case.

Captain Ely then withdrew,

Josern Rogrrs, & witness for the prosecution, was duly sworn, and
testified us follows: '

Redirect examination by the Jupce-ApvocaTe:

Q. What is your name, residence, and present occupation?—A.
Joseph Rogers 1s my name; Atchison, Kans.; railroad porter; that
is my occupation at present—for a while. :

(Upon motion of n member, the accused, his counsels, the reporter,
the witness, and the judge-advocate then withdrew and the court was
closed, and on being opened the accused, his counsels, the witness,
the reporter, and the i‘udge-advocate resumed their seats. There was
no announcement made by the court.)

Q. Do you know the accused? If so, state who he is.—A. Yes, sir;
Captain Macklin.

What regiment t—Twenty-fifth Infantry.

Q. Did you ever serve in Company C, Twenty-fifth Infantryi—

A. Yes, sir.
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Q. Did you ever serve in any other company 1—A., No, sir.

Q. How long were you a member of Company C, Twenty-fifth
Infantryi—A. About six years and some months. I cen’t remember
exactly how many months, but it was six years,

Q. Were tfy;ou a private soldier on August 13, 1906, in Company C,

Twenty-fifth Infantry?.—A. Yes, sir.

' T ere werec you stationed at that time?—A. Fort Brown,
eX,

Q. Did you go on guard on the morning of August 131—A.
August 12—August 13; yes, sir.

(i To what post and what relief were you assignedi—A. No. 38
post and third relief.

Q. Who was corporal of that relief?—A. Corporal Franklin,

Q. Did you hear anything unusual at or abont midnight on August
139—A. Yes, sir.

Q. Where were you at the time?-—A, T was at the guardhouse.

Q. What were you doing?—A. I was lying on my bunk, reading.

Q. What was it you heard?—A. I heard firing on the outside.

Q. Jiate how many shots you heard, and what happened right
ufter that, so far as yon are concerned.—A. T heard about two or
thres shots, and then the sergeant of the guard, he camo over and
pulled me by the shoulder and asked me to go over and wake the
officer of the day up and tell him to report to the guardhouse right
away, and I went over.

Q. Was there shooting going on at the time you left the guard-
house?—A. Yes, sir; the s ootn§ was going on then,

Q. What kind of shooting#—A. I don’t exactly know what kind;
I couldn’t tell what kind of guns; but shooting on the outside.

Q. gluch or little of it#—A. No, sir; it was going on rapid when I
started.

Q. Now, state what hnfppened after you left the guardhouse.—A.
Just ns I was crossing in front of Major Penrose’s quarters—I crossed
over hehind him, about 156 or 20 yards—then T heard him hollering
towards the guardhouse to sound % Call to arms,” and then I went on
to Captain Macklin’s house.

Q. Was there any response to this order of Major Penrose’s to
sound * Call to arms? ”—A. Why, yes; the trumpeter sounded “ Call
to arms ” right away.

Q. What trumpeter?¥—A. The trumpeter that was on guard—Rob-
inson was his name.

Q. Did you hear any more trumpets than that?—A. Yes, sir; I
heard one or two,

Q. How long did they continue to sound “ Cull to arms? *—A. I
guess about five minutes or more, probably.

Q. You say you went on to Captain Macklin’s houso?—\. Yes, sir.

Q. How long did it take you to go from the guardhonse to Captain
Macklin’s quarters—A. T don’t know,

Q. Were you walking or running or how{—A. Well, I doubled
timed a whilo and walked a while, so I don’t know exactly how long
it took me to go over there.

Q. About how longi do you think it took you—a minnte or two
minutes?—A. Probably about two minutes; between two und three
minutes,
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YQ. Had you ever been to Captain Macklin's quarters before—A.
es, sir.

Q. Whent—A. Oh, several times before. I had fatigued over
there, and different times—various tines—I went over there with mes-
sages, and then I went over to sce him on favors for one stuff and
another. I have been there very frequent. .

Q. You say you were on fatigue over at his honse, what kind of
fatigue—A.” Helping to move his furniture in the house, ete.

Q. That is, when you first went to Fort Brown?—A. Yes, sir.

Q. Now, which were Captain Macklin’s quarters down there?—A.
The iast quarters that was next the river; that is, next to the house
the quartermaster’s clerk lived in; that is, his house was next to the
river and Captain Macklin’s next, the rond divided the two of them
the road that went around in rear of the oflicers’ quarters, that road
divided the {wo of them,

Q. So that Captain Macklin’s quarters were the last set of officers’
quarters towards the river, is that right?—A. It was the last set, but
not on the corner, though. It was in the quar{ers before you came to
the lust end, It was on the east side, I think, he was staying in.

Q. Which was east down there, towards the river or towards the
hospital?—A. Noj; the river was west and towards the hospital was
stipposed to be east. L

Q. Now, state again where Captain Macklin lived.—A. Why he
lived in the last house and in the set of quarters next to the hospital;
that is on this side, on tho east side,

_Q. Captain Macklin didn’t accupy the whole house then?—A. No,
sir,

Q. Did he live in the side towards the hospital or the side towards
the river?—A. In tho side toward the hospital.

Q. iere’sa photograph. T will usk you whether you recognize that
at all and what it 1s?  [Hoanding witness phologmph, marked for
convenience “ 6 ” and hereto appended and marked *0.”]—A. This
here’s the quarters, - ) o

Q. What is that small building on the right?—A. Small building
is where the quartermaster’s ~lerk lived, and here’s where Captain
Macklin lived, and in this end here is where he lived. This was the
vacant end right here on the corner.

Q. So that tint building you sce in the center of the photegraph
is the double set of quarters Captain Macklin lived inf-—A, Yos, sir.

Q. And did he live in the side you sce or the other side?—-A. In
the other side, right here. . . .

Q. You say you heiped move furniture in there?—A. Yes, sir.

Q. In those quarters?—A. Yes, sir. L

Q. Where dic! Captain Macklin sleep in the various times yon had
been over to :ee him, do ycu know?—A. T understood he slept
upstairs, . .

Q. Did you ever go upstairs to his bedroomi—A. Yes; I was up
there once. ) ) .

Q. Under what circumstancest—A. One morning T was up there—
1 was on sick report and had to go to the llosylnlal,. and as the rule was,
I had to_report to him before f,oing to tho hospital, and the man in
charge of quarters took me up there to his room. . _

Q. Where did you go when yon went upstairs? Did you go
straight ahead or did you turn to go into his room, or what{—A, [
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just stopped at the head of the stairs, because that was all that was
n:eéi.ed& The man that had the book he stopped at kiz door—knocked
at his door.,

Q. Do you remember how many doors there were up there?—
A. No, sir; I can’t remember.

Q. Welf, now, on this night of the 13th of August, when you were
carrying this message to the officer of the day, state just what you did
when you reached Captain Macklin’s quarters—A. Why, 1 went
and knocked. .

Q. Did you open the door; were either or both doors closed t—
A. Both doors was closed and I opened them both and knocked—
that ix},)on the side of the stair\vaﬁ.

Q. Did lyon knock with your hand or howi—A. First T knocked
for a while with my hand—that is, about two raps with my hand,
and then I took the butt end of the gun and rnppe«!).

Q. What else did you do?—A. Then he answered. I told him,
“The sergeant of the guard says to report over to the guardhouse
right away,” and he said, “ All right.”

Q. Then what did you do?—A. I went back to the Fuardhouse.

Q. Was the shootinﬁ still going on when you reached the guard-
house or had it stopped 1—A. Noj it was going on still.

Q. Was it going on when you were in Captain Macklin’s quar-
terst—A. Yeg, sir. .

Q. How do you know it was going on then?—A. I could hear it.

Q. Could you hear it plainly or indistinctly?—A. No, sir; I could
hear it plainly—that is, just the same as if I was outside. The doors
were open. Ieard it just as plainly as if I was on the outside.

Q. Was there anything on the porch of Captain Macklin’s quarters
at all, do you rememberf—A. Why, yes; there was about two or three
chairs and a little table. .

Q. What kind of a table?—A. A little folding table, supposed to
be a fiold table, I think they call it.

Q. One of those tables that has legs that fold up, or was it an
ordinary quartermaster table?—A, No; the legs folds up to the table
itself. Folding legs, just like—something, I don’t know—just made
on the order of a cot. i

Q. So that the legs fold up?—A\. Yes, sir.

Q. 1ad you ever seen those there beforet—A. Yes; I helped fix
them.

Q. You what?—A. I fixed it there once.

Q. You put it up—A. The man he had working for him, him and
me fixed it up there once; that is, straightened it out. _

Q. Did you ses any light in those quarters?—A. No, sir; I couldn’t.

Q. Could you see any light from the outsidet— A. No, sir.

Q. After you got inside, could you see any light—A. No, sir.

Q. Did you have any talk with Captain Macklin the next dny
with reference to your calling him the night before? If so, state
when and where it was.—A. Why, yes; the next morning the sergeant
of the guard told me to report in to the officer of the day in the
guardhonse; said he wanted to see me, and when I went in he asked
me if I had been to his house last night, and I told him yes; he asked
me if I called him and I told him yes; he said, © What did I say??”
and I said, “All right.” and that was all.

Q. Did he say anything to yout—A. Oh, he said he was asleep;
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slgoblbly thought he was dreaming or something of the kind. He
dn't exactly understand and probably was dreaming, he said.

Q. Did you go uptown on the night of August 13 as & member
of the patrolt—A. Yes, sir.

Q. om were you with#—A., Corporal Franklin and about four
other men.

Q. What did you go uptown for on this patrol {—A. Why, we were
sent out there to—we was told; that is, the orders was 1f we scen
any soldiers out in town to line 'em up and bring ’em in, march them
in, as passes was cut off at 8 o’clock.

Q. Do you know why these passes were cut off f—A. No, sir.

Q. What time did you get back from this patroi, abouti—A. I
don’t know; a little after 9 o’clock, somewhcre about that, I think.

Q. Did you have a watch that night?—A. No, sir.

Q. Was overy sentinel on guard posted at the regular time, or did
the patrol make any differencef—A. Yes, sir; the patrol caused
them—the time to be s;,)lit up on account of the patiol being sent
out, and the guard wasn’t regular.

d‘ Who relieved you on No. 3 post that ni%\t, do you remember,
before the shooting begani—A. Hairston, of B Company.

Q. Hairston?—A. Yes, sir.

Q. Do you remember what time it was you were relieved, approxi-
mately ; dust your best judgment as to when it wasi—A. Between
ten and fiftcen minutes after 11.

Q. You think you were relieved after—taps is at 11 o’clock down

Q. And you think you were relisved at 10 or 15 minutes after 11—
A. Yes, sir; about that time.

Q. Where did you meet Private Hairston when you were relieved
by him; do you remember?—A. Right in rear of Major Penrose’s

uarters, at the enst-end corner, just as I was about to come around in
?ront, why, I hit the relief there. .

Q. Was Hairston alone or was some noncommissioned officer with
him§—A. No, sir; Corporal Wheeler was with him; that’s the cor-
poral of his relief. )

Q. And it’s your best recollection that that happened after taps
and not before tapsi—A. What happened

Q. That you were relieved by Hairston.—A. Yes; I wasn't re-
lieved until after taps.

Q. When you met Major Penrose as gou were crossing the parade

ound, or when you crossed in rear of him, were you near enough to

im to see him, or did you merely tell who it was by his voice {—A.

Oh, I could see him, and then I could tell him, too, by his voice—

'i}:iat is(ni gowasn’t any farther from him than about 15 yards—between
and 20.

Q. Now, are you positive you went to Captain Macklin’s quarters
that night or not? Couldn’t you have gone to some other quarters
by mistake?—A. No, sir; there wasn’t any mistake, because the quar-
ters is plain enough for anybody to understand, even if they had
only been there a day. )

. Had you ever seen those chairs and this table out on the porch
beforel—A. Yes, sir,

Q. They had been there before on other occasions when you visited
his quarterst—A. He generally kept them there, because he generally

L
n
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wrote—he writes, you know, generaily had to do swane writing there

in the day. I eis he couldn’t—it was too warm o the nsade and

h: kept the table out there. He was always there every timme I west

there.

A.Qi'So that that made you feel certain it was his quarters, did it ¥—
es, sir.

Q. ilow many sets of quarters down there, offivers’” quarters, asade
from the commanding officers’ quarters: & yow mowmber?—A.
Between five and six, sir; I can’t exactly say. but I think theme wege
five or six sets,

d Q'.l'l'bat is, single sets or double sets?—N\. Ne. sir; thiy are all
ouble.

Q. You mean six double set=, or do yon mean six sizgle wtsf—A.
Six double sets.

Q. How did the stairway run in these homes—in thix homse yom
went into?  You said you pounded on the stiirway with wowr gom —
A. The stairway run up aguinst the wall, righs straipht wp araint
the wall, that way.

Q. As you went in the front door was the stairway (o your right
or vour left?—A\. To the right.

Q. Whereabouts did it start and which way 58 ot sum? Heow
would yon get in there to go upstair<? Say yow entemad she frvat
door and wanted to go upstairs; deseribe how yom wonbd g in—A.
Just as though you were coming in that dooe: conw pigehtt straizhs im
and then you would have to go this way to go uprtsies. '

). You turn which way, to the right oe lefo¥—X_ To the right as
You come in.

Q). Then which way do the stairs slant? by thaw o froen the
ground floor towards the rear or do they pun frony the peier of the Szl
towards the front?2—\. Yes: that’s it. they run frvay the meur of the
hall---that is, the Hoor-—towards the front room.

Q. Are you sure they didn’t run at right angelis to thw Roul)—dbeat a5
run up sideways in the quarters?—\. No, sir:  tlwoe™ oels vme s,
just that one stairway. and it runs straight frooy busdk o fived, o
from rear to front.

Q. Yon =aill it ran alongside the wall, T belpeve ¥*—\. Yes. sir.

Q. Was this stairway boarded up, oe did it have an vodinury band
mil on it2—\, It is boarded up from the bottom to ol <gepr.

). But <o far as the hand rail or the bunisters weee eveomed. wene
they boarded up. or were they the way they are in vl <tpirs?—
A. Why, no: they have got banisters and then Ponnd Bowm Bedome—
that i<, they are nailed on below the steps.  Flore™s thu srege and beaw’s
the banisters and the board is down here [indivating: Bowndizgr s
below level of steps rather than above].

Q. How far down does this boarding run: Joes it oum to the Boce
or does it extend part way or what?  Flow widle i in#—X. T dem¥
exactly know how wide it is or how long. but 1 know she Bownd as
made in a way to hide the bottom of the staice—ohas bs the deps
covered.  That'’s the best way—T don’t know ang mwooe aboad ot

Q. T wonlld like to have you expliin whether thi-—ehwe <tairs oum
from the ground floor to the second Hoor: now. s 4l the <poe nSer
the ~tairs boarded up or is there just <ome dounls anibed em thire, or
how is it2—\. The whole stairs is bounrded ups

8. Doc. #r2, 6)-1, pt 3——11
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Q. By how much bourd?—A. T can't say, I don't know, snd I
can’t guess at it because I don’t know how much board.

Q. You don’t know how far that extended?—--A. No.

Q. But there was enough for you to pound on with your hands and
with the butt of your riflet—\. Yes, sir.

Q. Did this boarding run up above the level of the steps—that iy,
where the hand rail was-—or was that ordinary banisters?—A\. T don't
know; I can’t remember that much about it. I don’t really know how
it was fixed up, but I know there was boarding down there where I
knocked on. I guess it was put there for that purpose, to hide the
stairway—that is, the steps.

Q. Can you make » drawing here and show what it was like, look-
ing at it from the side.

(Witness could not draw diagram, so the ,jllclgeoadvomte drew one,
which is hereto appended and marked “7.7)

Q. Now, in this diagram, say von are locking at the side of the
steps from the hall, this lower line represents the finst floor, see?—
A. Yes, sir.

Q. That's the second floor, here are the steps going up; where-
abonts is that board?—A. Why, right here.

Q. Can you'draw it on there?—N\. Yes, sir; here's the board [ wit-
ness indicates on plat].

Q. Where does the board run?—A. Covers the whole of the step
here like that, from the floor.

Q. So is this the only board or is all that board?2—A. All of this
is board here, supposed to be boarded right along the steps.

Q. What is this?—A\. This is the floor.  Here i< the door. yor come
in here, and here are the boards the first thing you open the door,
that board covers the steps.

Q. As you go into the quarters and open the front door what is
on your right? -\, The step~.

(3. But before you get to the steps what is there on your right 2—
A. I don’t know; I can’t remember.

Q. Do you remember what there is on the left?  Where do you go
to get into the rooms in that house2—A. There is a room to the left
just as you come in the house. Just as you come in the door there’s
one room right to the left.

Q. Any other rooms downstairs?—A. Yes, sir; there is a kitchen—
two rooms down below, I think. I can’t be sure, but I think two
rooms down below ar. the kitchen.

Q. Then upstairs, do you know how many rooms there are?—
A. No, sir; I don't.

Q. Was there anything in the hall there at all, that you saw. that
nightt—A. Yes, sir; I think there was some of his furniture back
there; some of his bagguge and stuff back there in the hall that had
not been unpacked.

Q. In the front part of the hall or the back part. do you remem-
ber?—A. In the back part, just going in towards the kitchen.

Q. I don't understand about this boarding of those stairs—
Al;oWell, I explained it the best way I could; I don’t know any more
about it.

The court then took a brief recess, while a set of steps was !i!:-o
cured by the judge-advocate and brought into the court room.

]
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members of the court, the accused, his counsels, the reporter, the wit-
pess, and the judge-advocate then resumed their seats,

Q. Show on this set of steps, Rogers, the way the boarding on that
staircase was; just go over there and point it out and explain to the
court.—A. Here is the door, coming this way, nnd here is supposed to
be the boarding, that covers this place all through here. Just like
this, instcad of coming here and stopping it goes all the way down.
There's the place I rapped [ witness indicated that the boarding ran
from the steps down to the floor].

Q. Does that space marked “B” on this Exhibit 7 represent the
spaco that was covered by those boards?—A. Yes, sir

Cross-examination by the Accusen:

Q. Where do you live, Rogerst—A. Why, in Atchison, Kans., for
the present.

Q. What is your name—full namef—A. Joseph Rogers, sir.

R Q. Is your name C. J. Rogersi—A. Joseph Rogers or Charles J.
ogers.

Q. Which is it, Joseph or Charles J.8—A. Well, it is either one,
according to which I want to say.

Q. Did you receive a telegram from Captain Lyon on the 22d of
this month2—A. Yes, sir,

Q. What was that telegram{—A. Why, he requested me to appear
here on this case. if possible.

Q. Did vou answer that?¥—A. Yes, sir.

Q. A telegram add: exsed to you us Joseph Rogers or C. J, Rogers
in Atchison would reacih you?!—A. Either one of them would reach
me. just the same either way. )

Q. Since you have been discharged, how many times have you tes-
tificd about this case?—A. Once, to my knowledge.

Q. Where was that, Rogers?—A\. In Washington.

1 3 And before whomt—A. Why, the committee there; that’s all

XNOW,

Q. Senate committee?—A. Yes, sir.

Q. Before you were discharged did you make any affidavits about
the 13th of August—the night of the 13th of August—what occurred
and your connection with it?—A. Yes, sir. .

Q. How many of those affidavitsi—A. Why, I can’t readily say.

Q. What ones do you remember?—A. I can remember one befure
I left Brownsville,

Q. Yes; before whom was that made—before what officer—
A, Caqluin Lyon. . .

Q. Were you examined by any inspecting officers?—A. Yes, sir.

Q. What ones?—A. I don’t remember their names—his name—in
fact, but he was at Fort Reno. .

Q. Was it Colonel Lovering?—A. I think that’s his name. That’s
what T heard: I don’t know if that’s his name.

Q. Now, where were you, Rogers, on_the night of the 13th of
Au%udit, when this shooting begant—A. I was on guard and at the
guardhouse.

Q. What were you doing at the guardhouse?—A. I was lying on
my bunk reading.

Q. What were you readingt—A. A novel, T think, or some other
kind of book; I picked it up in the guardhouse there.
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Q.tlYou don’t happen to know what it was, do you?—A. Not
exactly.
Q. .Bid you ever testif{ before that you were asleep a{ the time this
shooting occurred —A. Why, yes, sir. I never testified before I was
asleep, but they esked me that in Washington and I told them it was
s nistake; I was not asleep. I never went to sleep that night at all
- Q. Do ﬂm recognize that affidavit? Your signature there, particu-
larly? [Handing witness paper.]—A. Yes, sir; that’s my signature,

Q. What does that affidavit say about where you were at the time
this shooting occurred? A. (Reading from affidavit.) Says that “ he
was on guard and asleep inside the guardhouse when he was awak-
ened by the sergeant of the guard calling ¢ Outside guard..” Well,
of course, that’s a mistake: all through there. Simply because every-
body else was asleeg, you know, that don’t signify they had to put
that on there that I was asleep. I was not asleep and didn’t tell
anybody that I was asleep.

. What you signed there isn’t correct?—A. I didn't read it or
else I could have told them that before. They asked me the same
thing in Washington and I told them no, it was a mistake, because
I was not asleep.

Q. When Colonel Lovering examined you did he ask you that
question, where you were on August 13, 1906, when the shooting
occurred —A. Yes, sir.

Q. And what did you answer?—A. I told him I was on guard.
He asked me where I was, and I said at the guardhouse.

Q. Did he ask gou whether you were asleep or awake?—A. No,
gir; he never asked me if I were asleep,

d. I will read you your affidavit before Colonel Lovering.

By the Jupce-Abvocate. Have you an official copy of the affidavit
made before Captain Lyon¢

By Assoorate Counser. No; but I will append this one to the rec-
3rd;’ [A true copy of said affidavit is hereto appended and marked

By the Jupce-Apvocate. It is the desire of the prosecution that
that affidavit be appended to the record. Ard with respect to the
gﬁda\?’it taken before Colonel Lovering, has the defense that affi-

avit

By Associate CounseL. May it please the court, we have only the
record as it appears in the Senate document under Colonel Lovering’s
investigation at Fort Reno. There is an official copy of that docu-
ment in the post, and the extract therefrom is Eroper evidence before
a court-martial. This is identically the same thing; it is not marked
“ official copy ” is all.

By the Jupae-ApvocaTe. I have an official copy of that.

By Associate Counser. Yes; I will use that, then.

(The court then took a recess until 8 o’clock p. m., at which hour
the members of the court, the accused, his counsels, the witness, the
reporter, and the judge-advocate resumed their seats.)

Q. Rogers, on page 112 of the War Department publication,
entitled * Discharge of Enlisted Men of the Twenty-fifth United
States Infantry,” there appears, as testimony given by you before
Colonel Lovering, of the Inspector-General’s Department, who exam-
ined you at Fort Reno, the following questions and answers. Please
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state whether or not you made those answers to the questions asked
ou.
d By the Jupce-AbvocaTe. At what time was this?

By AssociaTe CounseL. September 25, 1906. Col. L. A. Lovering,
Fourth Infantry, Acting Inspector-General. This testimony was
sworn testimony.

Q. Where were you on August 13, 1906, when the shooting commenced?—A. 1
was at the guardhouse,

Q. Asleep or awnke?—A. Asleep, sir.

Q. Who did you first see when you awoke?—A. The sergeant of the guard.

Q. Are those your answers to the Txostions ?—A. Yes, sir; all but
the asleep; I never told him I was asleep; he never asked me.

A Q?The_n that is correct, except to the statement you were asleep?—

. Yes, sir.

Q. And you did not answer you were asleep?—A. Because he
didn’t ask me.

Q. How many times have you been examined with respect to the
particular house in which Captain Macklin lived? Has anybody
asked you any questions about that house before you appeared here
on the witness stand #—A. Yes, sir.

Q. What particular points were you questioned onf—A. They
didn’t exactly ask me. I can’t exactly remember, but they asked me
in Washington about how was the officers’ line situated, and that was
all about the houses they asked me about. I can’t rightly remember
R'.hletl}er thley asked me anything about his house; I don’t think they

1d, though.

Q. Were you ever examined at this place, before you testified as a
witness, as to the construction of that house, No. 11 or 12¢—.A. No,
sir.

NQ. Did anybody ask you any questions about that at all?—A.

o, sir,

Q. Captain Lyon didn’t ask you any questions about that?—A. No,
sir; I don’t think he did.

é. You didn’t tell Captain Lyon that you went to the side of the
%;mrters nearest the river to waken Captain Macklin, did you?—A.

’hen he examined me before?

Q. This morning. Did you ever tell—-A. Yes; I was tellin
him that, but at the same time I couldn’t remsmber rightly; I tol
Lieutenant Fitch here I couldn’t remember at the time when he asked
me, because that was something I never kept in my mind, because I
didn’t think they were going to ask me about it.

Q. How did you haern to get your mind straightened out on that
particular feature?—A. Just because I simply remembered I had to
come to his (lunrters coming down the sidewalk. I come to his
quarters first before going to the road, and then I remembered by
walking arcund in the back that his kitchen was to the east-side cor-
ner of the building—that is, the stable; there is a stable running
right back of the kitchen, a small stable.

Q. How is it you didn’t happen to remember that, talking to
Captain Lyon?—A. Oh, well, he just caught me coming along the
walk and T didn’t have time te straighten myself out or him either
and I just told him it was on the left; but at the same time I told
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him I didn’ think it was right, and I told Licutenant Fitch T made
a mistake telling Captain Lyon it was on the left

Q. Did Captain Lyon de<cribe the hote for vou. with reference
to the administration building there at Fort Browun!{—A. I can’t
readily say if he did or not.

Q. What did you tell Captain Lyon with re-pxt to the side of the
house you went to that night 2—\. He a-kel me if I went o Cajtain
Macklin’s house and I told him ves. an'd he a:kel me on which ride of
the building did he live, or il he orvupy. T told him at the time,
next to the river; ut the time I was talking abwut the last building
next to the river. I wuasn't exactly paying any atteution to the
double quarters, of course.

Q. Did or did not Captain Lyon point ont the situation to you,
with respect to the adjutant’s oftie night here in thi- jot. and a:k
you to describo the house with referenee to that, assuming the condi-
tions the same at Fort Brown, for your ¢bar information¥—A. He
was fixing to ask me and at the time he steppe] across and went over
to the mess; he didn’t uxk me any more.

Q. Do you understand this particular map. Roger-¥—A. Yex sir.

Q. Idon’t want yvon to be confirsesl aboat it.  This to the left of the
road is the town of Brownsville, understanid, am} as von keok at th
map, to the right of the road is the poct of Fort Brows, aud marked
on the post of Fort Brown, under the title =\.” is the guandliouse.
On the opposite end of the parade ground i< marked the adminidra-
tion building. To the right of the parmle gromal. as we look at the
map, is marked the line of officers” quarter~.  What garticalar house
did you go to that night to waken Captain Macklin?—\. The house
here, next to the river.

(g.l'gl‘his house?—A. That house [indicating bailding marked 11
an .

Q. \;l'hich side of the hous did you go tot—A\. On the other side

Q. Which, 1l or 122\, On No. 1.

Q. Which side did yon tell Captain Lyon you went to?—A. 1 told
Captain Lyon I went to the left of the buibling.

(5. To No. 122—A\. I tolil him the buibling: yes sir. at the time,
and then I recollected my=elf after I got up here. after e Licutenant
here asked me here; I told him I made a wistake by elling him I
went to that bailding.

Q. My understanding is you tolit Captain Lyon you went to No.
12 side of that building.—\. I didn’t; I saisd T told him that, but. I
made a mistake when I told him that.

Q. And you understand, he triesk to fix in your mind. through the
administration building here, referrinz that to the administration
building at Fort Brown, just to fix in your mind which side of Whe
house you did go to.—A. Just as I satd. he starta te and at the time
he was otherwise employed and he stepped acros frm the adjutant’s
office and went ucross thers and dildn’t ask me all the questions le
was going to ask me. Probably that wa< what he was going to ask
me and didn’t have time, I guess; he went acrss about his business
and I went up the other way.

Q. As I understand it, later you thought you made 2 mistake and
decided you went in 119—A. Yes, sir.

Q. Did you find out anything further about this house; did you
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think of anything else except whether you went to 11 or 12¢ Did
vou think about anything clse—about the staivway, for instancei—
A. In what caso?

By the Junae-Apvocate. T think, may it please the court, if the
counsel is attempting to impeach this witness’s testimony, that the
better method of doing it 18 to ask him whether he made certain
stutements c..d introduced evidenco to that effeet. 1 have, however,
no ohjection to his going to uny limits that are proper to test this
man’s eredibility,

By Associare Covnser, May it please the court, in that easo I will
be glad to be permitted to confinue this line of examination.

Q. 1 want to muke that question phliin to you, Rogers.  You said
after yon had had this conversation with Captain Lyon that you
found out you had been mistaken with respeet. to the particular side
of the house you went to. Now, at this time, did you fiml out any-
thing ubont. the honse you went tog did you fix in your mind nnything
ahout that house ut the same time you fixed the correct side of the
house yon went to?—A. Yes; I can remember, hecause just ns I
went in the door the table that I spoke abont here before—-

Q. No, you don’t understand. At this particular time yon made
up your mind you went in 11 instead of 12, did you also fix in your
mind anything about quurters No. 11, stairway or anything inside
these quenters; did you think anything sbout conneetion with the
stairway #—X. Noj I just remembered they was the quarters I conie
to before getting to the corner. I just ealled to mind which side
ho was living on. and for fear 1 would tell them wrong—I thought
I was telling them right, and I expluined the best 1 could by telling
him the quarters was on this end; that is, the east end.

Q. You say yon helped move some furniture in the house oceu-
pied by Captain Macklin when yon were on fatigue one day; do
you remember in which side of the house you moved that fur-
nitnre /—-\, Yes, sir
. Q. Which side?—A. Around in back of the house where he was
iving,

Q. In No. 11 or 122—A. 11,

Q. Didn’t move any in 127- -\, No, sir.

Q. You say in your direet testimony that when youn went into the
gquarters that night there was some unpacked furniture in the back
of the hall.—A. ‘There was some inpacked furniture,

Q. At the back of the hmll{—A. Yes,

Q. And thats the place where that stairway is that goes up-
stairs —A. Why, noj it is just like you come in the door here and
those ave the stairs right there, and the hall leads rvight through to
the kitehen over there; -why, that is where some of his furniture was;
that is, baggage, T don’t know whether furniture or not; T know
bagrgeagee, not unpacked ; it was over there running in the hall; that is,
running toward the kitchen. Ilere were the stairs and you could
see it right back there next the kitchen deor.,

Q. Did you ever siate to anybody, Rogers, that you never entered
Captain Mncklin’s quarters at all (hat night #—A. No, sir; nobody
had never gsked me anything about them before.

Q. You say you were oxumined by the Senate committee in Wash-
ingtoni—A. Yes, sir.
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Q. Did you give this testimony? Page 902, Scnate document,
Affray at Brownsville.

Q. You knew where Captain Macklin usnnlly slept?—A. Yea, slr.

Q. DId you find him In the nom that nlzht, where be usunlly slept?—A. No:
I did not go to his room: 1 Knocked on the door below bls room ;. his room was
right up above where I knocked, he cnulit ¢asily hear.

Q. You knew where that room was?—\, Yo, sir,

Q. Bo you knocked In that usual place?—A. Yex, gir,

Q. He answered from the room where he usnlly slept?—A. Yes, slr,

Q. You sre quite clear about that?—A\, Yex, gir; be answered.

Now, then, have you ever stated, before you made the statement to
this court that you went inside the house oceupied by Captain Mack-
lin. that you went ever farther than the front door of any house —A\,
Beforet

Q. Have you ever, before this afternoon when yon testified before
this court, made the siatement that yon went inside any lhouse in
search of Captain Macklin: any farther than the front door of any
house?—A. Why, no; I can’t remember of ever testifving I didn't,
because I have always said T went in the door, 1 opened the door and
knocked down below: that is what I have always said —that is, to
anybody that ever asked me abapt it.

I ?d You didn't tell the Senate committee that, did you?-—A, T think

did.

By the Junae-Aovocare. Will the counwel «~tate what partienlar

guestion?  Beeanse to ask * von didn’t tell the Senate committee that

is rather indefinite, nnd it ought to be more definite,

By Arsoctate Covsses. 1 will elear that up.,

Q. You did not tell the Senate committee that yon had gone any
farther than the front door of Captain Macklin®s house, did yon?

By the Junae-Avvocare. May it please the court, there is nothing
here T ean find on pagre 992 that says front door. It says, T knocked
on the door below his reoin” and furthermore says, * his room was
above where I knocked : ™ =0 if he knew where Captain Macklin was
sleeping and knew where Captain Macklin actually slept that night,
it seems to me it is not front door he refers to.

Q. Rupeors, what did you mean in that particular testimony when
von said, © T knocked at the door below his roomn 2 -~ A, “This is simi-
ar to the same thing.  Instead of telling them T knocked on the stair-
wayv I said a door,

€). So vour idea was when von testified before the Senate committeo
that you knocked on that deor, that you came inside some set of
guarters aud knocked on a door in the rear of the hall of that st of
quarters?—\. It was not in the rear of the hall; it was where he
was supposed to be sleeping is where T knewked s right under where
he is suppered o be sleeping.

Q. Where was he supposed to e sleeping?—-A. Right  ther,
Nuturally there is a division from the ~taivway, and where 1 knocked
on the stairway he conklil hear me whene his room was supposed to be,
sitting right there at the staivway @ right over the stairway.,

Q. Forget about the stairway for a minute. What had you in
mind when you gave that testimony before the Senate committee with
respect to that deor?  Did you mean the front door of the house or
did you mean rome door inside the house, or what did yon mean? --
A. I didp't mean the front door, because he conldn’t hear me from
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the front door, T don'’t think. Well, when I told him the door—there
was a door to the loft as you went in the hall, and I might have told
them that, and T didn’t exactly mean, I knocked on the stairway
which was nearer to him than the door was—it was nearly the same
thing. In order to wake him up I had to knock on one of the two of
them. That is, the wooden part of the building T knocked on. 1
might have told him the door, but it was the staivway Uknocked on.

Q. So when you gmve that testimony you didn’t have in mind a
door at all?—A, What testimony ¥

Q. ‘This testimony right here before the Senate committee in Wash-
ington.  When you gave that testimony abont knockiug at a door
just helow the room in which Captnin Macklin slept yon had no door
i mind at all?—A, T don’t know, Probably I might have had, be-
cnnse there was adoor next to me, and probably because I might have
said tht. T went into the hall, and here are the stairs |indieating
to right | and heve are the door |indicating to left ],

Q. Did you knock on any doorf—A, No, sir; I knocked on the
stnirway.

Q. Did you knock on the front doorf—A, No, sir; didn’t have to
knock on the front doeor,

Q. ‘Then the front door was not closed and you opened ity as you
testified in yonr diveet examination?—A\. The front door was elosed,
but not locked.

Q. But both front doms, did you testify in vour direct examina-
tion, were closed and you opened them? That's not so?—A\. Yes,
giry T opened them.

Q. Both front. doors?—A, Yes, sir,

. Q.klh-fum you knocked?-—A\. Yes, sir; T had to go inside and
nock,

Q. Then after you opened the front. door you knocked. TIs that
right t—A. Yes, sir,

Q. On that door?—A. T didn’t knock on the door, T just said the
door. T might have been talking too fust when they asked me. and
instend of saying stairway 1 sard door, o answering T said that,
‘The door was next to me on my left and the stairway to the right, and
they was that elose together, and probably by talking too fast I said
door, but then T mennt stairway when 1 said door,

Q. You are not talking too fust now?—A. No; I am not talking
too fast now.

Q. You are pretty clear in what you are saying?—.\. Yes,

Q. Yonu don't want to he understood that anything yon say now
is due to the fuet you arve talking too fast?--A, I don't think I am
talking too fast,

Q. You think you might have talked too fast before the Senate
ommitiee t—A. 1 might of.  OF course T has been eross-questioned
so much I got halfway tied up and [ could not tell them the stair-
way at the time, and T said door. T said the quickest thing that
come to me anyway.

Q. Will you go to the map, Rogers.  Start in there at the guard-
house and deseribe, pointing it out, what you did before you met
Major Penrose--A. You want fo know when 1 started from the
guardhouse ?

Q. Yes; and up to and including the time you met Major Pen-
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rose.—A. Here's where I started, right across here—right there—
and: just as I got here and stepped off from the road, Major Penrose
had gone by and was just about that far away from me. I was in
the road thien and he was right here. [Witness indicates that he
went in a general direction from the guardhouse towards quarters
1 and 2, and that Major Penrose had crossed from his quarters
towards Company C just in front of the witness—just before witness
reached him.]

Q. What kind of a night was that, Rogersi—A. What do you
mean, dark or light ?

Q. Dark or light?—A. Yes, sir; it was pretty dark.

Q. Wero there many lights in the post that lit up the place well—
lcmild you seo in good shape?—.A\. No, sir; there was nover so many
ights,

gQ. It was pretty dark?—A. Yes, sir.

Q. How close do you believe you were to Mnjor Penrose, so you
recognized him?—A, I don't exactly know; I didn’t exactly have
to sce him to recognize him; but I heard his voice, too, you know;
but then T saw him, too, yon know—just abont 13 yards—15 or 20.

Q. Did he see you; say anything to yon?—A. He didn't sce me,
because 1 was in rear of him.

Q. I thought you said yon were going pretty fust down there.—
A. No; I didn't say I was going pretty ﬁnsl.

Q. Weren't double timing?—\. I said 1 double timed awhile and
walked awhile,

Q. Then you weren't going very fast when you met Major Pen.
rose?—A. I didn’t meet him.

Q. When you saw him?—A. No, sir; when I got to about here
‘Sindicating point about ol)posite quarters nurked “A”] T stopped

ouble timing and walked before going in the street here.

Q. So just before you saw Major Penrose was when you came down
to a quick time?—A. Major DPenrose was about here, going this
way, and I was coming this way.

(g. How was he going; what rate of speed, quick or double timef—
A. Just ordinary stepping—I guess ordinary steps he was taking.
_Q. You were on pust, you say, that night at 11 o'clock?—A. Yes,
sir.

Q. How do you happen to know that?—A. Why, because “taps”
went when T was on post.

Q. You don’t mean “call to quarters,” you mean “ taps,” do yout—
A. Yes, sir.

Q. Did you hear the reports being madoe to the officer of the day —
A, Well, {think I did; I ean’t hardly =ay if I did or not, because I
wasn’t exactly paying any attention to reports,

Q. Or the oflicer of the day, cither?—A. No, sir.

Q. You didn't care nbout the ofticer of the day particularlv; you
weren’t particularly looking out for him?—A. Oh, ves, I was lonking
out for him, beeause his general round is about 11 o'clock. T'he very
time you have got to look out for them is at 11 o’clock.

Q. If that is true, did he receive the reports out there at 11
o'clocki—A. I don’t have to know him receiving reports, you know,
becauso he comes around at 11 o’clock.

Q. Did he come around?—A. il didn’t come around; he might
have come around to the guard that relieved me, but he didn’t come
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around to me: but he had been around several times to and fro from
the guardhouse.

Q. You feel positive you were on post at the time “taps” went
and Iairston, who relieved you, was not on post ?—A. No, sir, I don’t
think he was on ﬁost, because when 11 o'clock went—taps went—I
was standing, I think—no, I was walking slow in rear of Captain
Lyon's quarters.

Q. What quarters did Captain Lyon live in?—A. In the quarters—
I ean’t readily say—about in the next quarters to Major Penrose.
Next st of quarters, I think.

Q. Will yon point out on the map. Rogers, what. quarters Captain
Lyon lived in?—J\. He was in one of these buildings, but. then I don’t
know which he was in—this one or this one. | Indicating buildin
marked “1” and “2” and “3” and “4.”] If he was in this builﬁ?
ing. he lived in this end. 'The building marked * 3.

Q. And if in building 1 and 22—A. Living here, but T think in
building No. 3: T don’t know.

Q. Do vou know where Licutenant Grier lived?—A. No, sir; can't
remember.

Q. Or Lientenant Lawrason?—A. No, sir.

Q. Licutenant Hay?¥—A\, No, sir.

Q. Licutenant Chandlerf—A\. No, sir.

Q. Licutenant Thompson?—A. No, sir.

Q. Major Penrose?—A. Yes. sir.

Q. What quarters?—A. This sct of quarters. [Indicating build-
ing marked * A"

Q. Was there any light, dim or otherwise, in the house you testified
you went in, Rogers?—A. Well, the reason why I say there wasn’t
any light is because I can’t remember if there was any light or not
around the house,

Q. Do you know what right angles means?—A\. Right anglest

Q. Yes.—A. No; 1 don’t exactly know—I don’t think I do.

Q. How did that firing impress you that night, Rogers—how did
you feel about it?—A. How do yon meant

Q. Well, you said it was something unusual that occurred down
there. Did you have an unusual fecling, or did you feel about the
same as you always did2—.\. T guess I had an unusual feeling, just
lIikc- everybody else did. T was scared as well as everybody else did,

guess,

Q. With respect to the length of that shooting, Rogers, how lon
was it going on?  You say it was going on when vou left the guard-
house and was going on while you were crossing the parade and con-
tinued while you were in Captain Macklin’s quarters, and was still
going on when you got back to the guardhouse. Are you sure about
all that2—A. Yes, sir.

Q. While yon were in Captain Macklin’s quarters are you sure you
heard the shooting?2—A. Yes, sir; T heard it.

IQ. \}'ore the doors all open then?—A. Yes, sir; the two I went
through.

Q. Front doors?—A. Yes, sir.

Q. Do you happen to remember about any others—any other doors
being open?—A. No, sir; not that I can remember of—that is, I
wasn’t examining the doors around there,
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Q. You weren’t making a close oxamination of anything, were
youl—A. No, sir; not exnctly.

Redirect oxamination hy tho Junag-Aovocare:

Q. When your statement before Colonel Tovering was taken was
there a stenographer present who took your stulement. down in short-
hand, or do you remember?—A, No, sivy [ can’t remember. I don't
know whethor there was nnybody in theve bt him,

Q. You don't remember about that?—A, No. siry T ean’t,

Do you remember whether yon read over your statement or not
to him?—A., No, sir—if I vead it

Q. Yes—A, ﬂo, siry T dido’t

Q. You were sworn by him, were you?—A. Yes, sir,

Q. Did you sign this statement. afterwards, or not¢--A. Yeos, sir;
I signed it,

Q._That night did any bullets come flying over your head or not 2. —
A, No, sir; ]H never heard any.

Q. So you didu’t think they were trying to shoot. you up then, did
yout—A. Well, I didn’t_know much about (hat. T couldi’t exnetly
sny what they were teying to do, beenuse 1 didn®t know who way
doing the shooting and 1 couldn’t tell where it was it was coming
from at tho time of erossing the parade ground,

Q. Whero did it sound to you as if it was? —A. T never did seo or
tell anything about the shooling until 1 got back to the gunrdhouse.
AllL T could hear was the trampets going after 1 started hack, and
the gunrd was formed ontsido nnd then everybody seemed to bo point-
ing down through this little alley below—just in vear of ¢¢ Company,
botween C and B Company, 1 think right in etween there -and the
shooting seemed as thoughy' it was coming from ont that alley.

Q. How muny shots do you suppose you heard--A. T don't know;
I shonld say nhout-—that is, up until the time—about 45 or some-
thing nbout there,  ‘Uhat's making n vongh estimation.

Q. You disln’t connt thom?—A. No, sir§ couldn’ty and nobody elso.

Exnmination hy the Count:

Q. Rogers, can you explin to the court, if you were going up
those stops you deseribe, aftor mel got up, say halfway up, could you
seo down into the hall?-=A. Yes, sir,

Q. You ave sure of that, ave yout--A. Yes, sir.

Q. You say, Rogers, that you didn®t notice any light in this houso
you went into (o eall Captain Macklin?--A. No, sir,

. Q. Did you notice any light in the house next door to it?--A, No,
sir,

Q. Do you know whether thero was any light thero or not1—-A. No,
siry I dow’t know; 1 don't think there were nny.,

Q._Did you notics any light in the house No. 10, next towards the

uardhouse?  Did you notice any light in that house?—A, No, sir.
gVoll, I ean’t sny.  No, sirg 1 did't notice any. I wasn't paying
any attention to nothing else exeept the ervand 1 was ony and when
sorved that 1 went back to the guardhouso, but ns far as paying
attention to other things, I didu’t do it,

Q. Rogers, have yon ever heon under fire, or been in action—
A. Why, in no close fire oxnctly, 1 havo had smnH attucks, though.

'lx'
“-’“’H
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Q. Whereabouts?—A. That is, I had an attack once on a hike with
Licutenant Briggs, in the Philippines, one night about 12 o’clock—
Q. That’s all right; I don’t want you to go into details,

Recross-oxnmination by the Accuskn:

Q. Rogers, were yon ever tried by a court-martinl during your
period of servicot—A. Yos, gir; T was (riwd,

Q. Many times or noti—A, Well, I don’t exnctly know now, Wall,
yes; | would sny many times.

Q. Do you happen to remember how many times up to June 23,
10006, from June 13, 1004 2—A. 1f I can romember how many

Q. Yes—-A. No, sirg I can't,

Q. Muny as threa?—A. Probably might have had that much.

Q. Fourt—A. I don't know,

Q. Fivet—A, Tdon't know,sir. T just really didn’t pny nny atten-
tion to them.

Q. Were you tried as many as six times?—A, Do you mean total
enlistments{

Q. Noj just that period,—A. Three years' timoe or a year?

Q. Juno 13, 1901, until June 23, 1906.---A, No, sirg 1 don’t think 1
was tried six times, 1 might have been fivo—I don’t know.

Exnmination by the Couer:

Q. Rogers, you say Captain Macklin_answered you when you
knocked on the side of the stnirease?-—A. Yes, sir,

Q. What did he say?—A. He said “AN rvight.”

Q. Was that the first. time you knocked that he answered youi--
A. Noj Trapped abont four or five times before 1 heavd anything,

Q. And then what did yon do after ho enlled € Al vight—A. T
reported back to the ganrdhonse,

Q. So that altogether you rapped fonr or five times?--A. Yes, sir;
about. that number of fimes,

Q. Tle nnswered onee, or did he answer more than onca?—A. Woll,
he answered,

Q. Did you leave as soon as ho answered $—A. Yo, sir,

Rediveet examination by the Junue-Avvocars:

Q. Rogers, stute exactly what you did when you went. in the hall
theve  what you said and what was said by the person who replied to
your call,  Just stado exaetly what happened.- - AL Just as T went in

rapped on the bonrded sido of the stairway there—that is, I rapped
quick  and 1 guess when ho heard it ho nnswered,

Q. Did you say anything at. that time or not --A, Yes, sir,

Q. What did yon say?  Just. state exnetly what happened and in
the order in which it happened.—A, When T rapped and he said
“Alello,” T said, “The sergeant of the ganrd says report over there
right awny,” and he said, *All vight.”

Q. Did you leave the quarters at onee or not.2- -\, Yos, sivg T left;
went baek (o the gaardhouse,

Q. How long had Captain Macklin been in comnmnd of your com-
pany, do you rememberf—A. Nogsies T ean't remember,

Q. Ara you sure that voice you heard was his or not$—A, Well,
that ix something else T don’t exanetly know. Tlis voico was like nfter
& man wakes up out of sleep, you know; he has got o different tone
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to his voice altogether; you don’t know his voice from anylmly's then
when he wikes up.

Q. But this was in Captain Macklin’s quartors that you rapped ¥—
A. Yy, sir; it was in his quarters,

Q. Did any soldier of the compnny sleep over theve s a strikor, or
not?—A. Idon't know; I don't think so.

Reoxamination by the Courr:

Q. Did you rap with your hand or with your gun?—A. With
both; I first rapped with my hand and then with the butt. of the gun,

Q. Rogors, when you went in these quarters did you call anybudy’s
nanmof—A. No, sir; [ dido’t call no nnme.

By the Junuk-Avvocate. May it please the court, T desiro to state
that Ray Burdelt, whose presenco the court desired hero as a witness
is oxpected hers at 9 o'clock Monday morning.  Wao have not heard
yet as to whether he will ba hore at that time, but. the department
commander to-day wirad to ascertain the timoe he left. Washington
and to ask that if he had not alrendy loft that the time of his
depurturo be wired to him. 1 ean proceed no furthery sir, until ho
arrives,

(‘I'ho ecourt then, at 8.40 o’clock p. m., ndjourned to nicot at the call
of tho president.)

Roukr S, IYrrern,
First Licutenant, First Cavalry, Judyc-Advocate,

Heanguaniens DeranrMeNT or TExAS,
San Antonioy Tew., Aprit 29, 1907,
Tho conrt met (at tho eall of the president) at € o'clock p. m.
Present: ANl the members of the conrt and the judge-ndvoceato.
Tho necused, his counsols, and the reporter were nlso present.

Thoe Junae-Avvocare, The proseention desires to rend to the court
cerlnin tolvgrum.s in conneetion with tho summoning of Ray Bur-
dett.  Tho first is an oflicinl copy furnished mo as judge-ndvoento of
tho court, und is as follows:

Wasinnaton, D. O, April 27, 1907,
CoMMANDING OFFICER, DECARTMENT OF 'I'rXAH,
Nuan Antonin, Ter,:

Subpeienin for Ray Bardett sent to Kunmnary Court Offleer, Warhington Bar
racks, April 2¢ for service.  Bumnuvy court ofticer hns not Informeld this oftlce
whoether Burdedt loeated.

McCain, Adjutant-tiencral,
Aftor tho recvipt of this copy yestordny morning 1 wired divect to
tho Summary Court Olticer, Washington Buarracks, as follows:
Fort Sam 1lousron, April 28, 1007,

8. 0. Orrickn,
Washington Rarracks, Washington, D, O.:

11as subjxenn been gerved on Rny Burdett?  If so, when will ho atart?
Firon, Judge-Advocate.

No roply hos yet beon reccived to this last telegram, but the prose.
cution has two or threo witnesses whom it desires to eall for lrief
uestioning, and thereaftor will close. Tt is my understanding that
310 dofense has no objection to Ray Burdett being called as a witnoss,
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even by the proseeution, though tho court, of course, has undoubtedly
the vight (o let him testify at any time, inasmuch as he has been sum-
moned at its order but 1 have these fow witnesses whom I can put on
now,

The PreseNt, When he comes the court will decide as to his
testifying,

Associate Counsen ror Tiie Accusen. May it please the court, in
respeet (o that paeticulur question the defense wonld o very glud to
have his testimony submitted before the conrt; of course, if ho
arrives nt nny stngo of the proceedings we would bo glad to huve him
as a wilness in any enpacity,

First. Lieut. Warr C. Jounson, Twenly-sixth Infantry, was re-
enlled by the proseeution, nud, being veminded that he was still under
onth, further testified as follows:

Reexnminution by the Junag-Apvocarr:

Q. Mr. Johuson, in your previous examination hefore the court you
testifiedd, on puge 198 of the record, that you were at Fort Brown,
Tox., the last time from about. the 20th of May to the 5th of July,
1906, and that you acenpicd quarters Nov, 11 and 12 during that
periml I—AL Yos, sir,

Q. Now, with reference to the front stnirease in quarters No, 11
was the hottom of the stairense sereened from view in any way? f
g0, please stute how.--A, Underneath the staivease was g cuphoard,
or closet, honvded up from the side,

Q. So that, leoking at the staivense in quarters No. 11 from the
hall way opposito the stnivense, there was practienlly a teinngular-
shaped honvd wall in fromt of you extending from the floor up (o the
level of the steps, Is that corveet?--A Fxaetly,

Q. And how was (he staireaso areanged in quarters No, 121—A,
Similnely - the e way.,

Q. This mntevial in this il was boards?- <A, Matehed lumber,

(‘'The judge-ndvoento announead that he had o further guestions,
and thae peciised deelined to eross-examinoe the witness,)

By tho Covnr:
Q. Did this bonrding extend above the steps, or did it end with
the stepst - A, TG ended undernenth the steps,
(Fixeused.)

Capt. Samuern I Lyon, Twenty-fifth Tnfantry, was reenlled by the
proseention, ad, being reminded Qint he was sGIN under onth, fuvther
testified ns follows:

Reexamination by the Junar-Avvocars:

Q. Captain Lyon, in your previous exnmination in this enso I
omitted (o ask you whether yon recolleeted having nany conversation
with Captain Macklin after the ocenrvences of Augnst 1314 reln-
tive to his wherenbouts on that night, or relative to the causes of his
absenee--will you please state to the court. if yon recolleet any such
etatement. al that time2-=A. T havo talked with Captain Macklin
soveral times on that subjeet, T think the first time was the noxt
duy, August 14—during the day of August 14—and ho told mo that
he lind not heard any fiving, that he awakened once under the impres-



179 AFFRAY AT BROWNSVILLE, TEXAS,

sion that he had been called—to the best of my recollection, that he
got up and looked at his clock and noticed the hour—I forget what
time he said it then was—but he got the impression that it was the
orderly trumpeter calling him for reveille, but when he noted the
hour then he thought that he must have dreamed it, and went to sleep
again,

Q. That is all you recollect with reference to any statement of his
of this nature?—A. I think that is, yes—that is all,

Q. Now, on your direct examination, page 61 of the record, you said
that the last time that you saw Captain Macklin, on August 13, 1906,
was between half past 9 and 10 o'clock in the evening. will you

lease state the circumstanzes of your secing him at that time?—A.

r. Lawrason and I had taken a walk down through the main street
of the town—I think it was Elizabeth street—and when we came in,
on our return, Captain Macklin was on his porch, was sitting in a
chair on the grass near his porch, and it was then that I saw him;
it was about this tine, as near as I could fix it, that I stopped an
spoke to him and went on down to my quarters,

Q. And Lieutenant Lawrsson remained theref—A. Lieutenant
Lawrason remained there with Captain Macklin,

Q. Do you remember if thero were any other chairs on the porch
at that time?—A. I do not recall whether the chairs were on the
porch at that particular time, or on the grass near the porch.

Q. How many chairs were there altOﬁether there; do you know?—
A. I could not say. There were usually two or three chairs on the
porch or near the porch.

Q. Do you recollect whether there was a table on the porch or
not?—A. I did not notice at that particular time the table, but I
know that there was a table habitually on the porch, usually in front
of quarters No, 12, near the door, used by Captain Mucklin as a
writing table.

Cross-examination by the Accusen:

Q. Captain, what. was the position of that table with respect to the
door in quarters No. 127—A, The usual place of that table was in
front of the door of quarters No. 12, on the porch.

Redirect examination by the Jubce-Abvocate:

Q. Were there any chairs or tables on the front porch of quarters
0 and 10?7—-A. I do not recall any. .

Q. Those quarters were unoccupied at that time, were they not?—
A. No. No. 10 was occupied by Licutenant Lawrason and No. 9 was
occupied by Lieutenant IJay, who was absent at Fort Sill.

Q. And on the porch of quarters Nos. 7 and 8 were there any
chairs or tables?—A. I recall nothing about those porches.

Q. Those porches were vacant, were they riot?—A. I can not say
positively whether they were or not.

Recross-examination by the Accusep:

Q. Did Lieutenant Chandler occupy guarters No. 79—A. I think
he did. X am not positive.

Q. Do you recall that Lieutenant Thompson ovcupied quarters
No. 81—A. Well, I think he did, but I am not positive as to the
exact occupancy of those quarters.

Q. Do you recall about what time, with respect to the 13th of
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August, Lieutenant Thompson left Fort Brownf—A. It was either
the 13th or the 12th or somewhere along approximately about that
time—'ljust before. L

Q. Then Lieutenant Chandler had been living at Fort Brown
between July 28 and August 13, had he?—A. Yes; he had lived there
for a few days,

Redirect examination by the Jupae-AbpvocaTe:

Q. Lieutenant Chandler had left prior to the night of August 18,
had he not?—A. Yes.

Q. How long before; do you recollecti—A. No; I don’t know
exactly., I think those officers ordered to Fort Sill went about the
1st or the 2d of the month.

(Excused.)

Lieut. Georoe C. LawrasoN, Twenty-fifth Infantry, was recalled
by the prosecution, and being reminded that he was still under oath,
further testified as follows:

Reexamination by the Jupoe-AovocaTe:

Q. Mr. Lawrason, do you resollect having had any conversation
with Captain Macklin subsequent to midnight of August 13, 1906,
relative to his whereabouts on that night?—A. I recollect no par-
ticular conversation, although it is probable that I have had several
with him since that time on that subject.

Q. You have not, however, a sufficiently clear recollection to state
in rif;nrd to any particular conversation what Captain Macklin
stated to you?—A. No, sir; I have not. I have formed a general
idea of his whereabouts on that night.

Q. From——A. Probably from these conversations; but I recol-
lectlno particular one, nor his particular statements to me in regard
to this,

The Jupce-ApvocaTe. May it please the court, it is apparent that
Mr. Lawrason’s recollection of these conversations is rather vague.
He doubtless had several of them and can not differentinte between
them. I would like to ask if the defense has any objection to Mr.
Lawrason’s stating what the general substance was of these various
conversations, inasmuch as he is unable to fix upon any particular
one or upon any particular statement. Has the defense any par-
ticular objection?-

AssociaTE CounseL rorR THE Accusep. We have not the slightest
objection, may it please the court.

Q. Then, Mr. Lawrason, will you please state to the court the sub-
stance of those conversations as you recollect them?—A. It seems to
me that Captain Macklin told me that he went to bed some time in
the neifhlmrhood of 12 o’clock, after making an inspection—after
check, I believe—and remained asleep until waked up—it seems that
he said some man came into his room and touched him.

. Q. You do not, however, recollect his stating anything abont hav-
ing been previously awakened and then going back to bed?—A. Noj
I do not recollect his ever saying anything about this to me.

Q. Now. on your direct examination, Mr. Lawrason, I omitted to
ask you if you saw Captain Macklin on the evening of August 13,
1906, and T will request you now to state whether you did see him or

8. Doc. 402, G0-1, pt 3——12
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not, and, if so, under what circumstances?—A. I did see him on this

evening.

Q. fbmnt what time was it?—A. About between the hours of 9
p. m. and 10.35 p. m. I visited him at his quarters during this time
and was with him, I belicve, from about 9 to 10.45 p. m.

Q. I will ask you whether or not you were alone, or were you in
company_ with another officer at that time, do you know?—A. T am
not positive whether I went there alone or in company with Captain
Lyon. If I went there with Captain Lyon, he did not remin very
long, because I believe that T was alone with Captain Macklin during
most of this time.

Q. What were you and he doing at this time?—A. Reading, talk-
ing, and we had a bottle of beer during this time.

6. Just one bottle for both of vou. or did each of you have a
bottle?—A. T recollect that I drank one bottle. I do not recollect
whether Captain Macklin drank one or not. I believe he drank one
bottle during this time.

Q. Was your conversation general, or was it mainly directed
towards the events of that day ?—A. I believe it to have been general;
I do not recolleet discussing any particular subject.

Cross-examination by the Accusep:

Q. Mr. Lawrason, what was the size of that bottle of beer that

you drank ?—A. It was a pint bLottle, sir,
lQ. And that one that Captain Macklin drank?—A. A pint bottle
also.

Q. Did he drink any more beer than that?—A. I do not believe
he did, sir.

By the Covrr:

Q. When you left your quarters during that firing on the night of
the 13th, did you leave the light in your quarters?—A, T believe I
left a Jight in my lower front room, sir—I lit a light in my room and
lighted my=elf out of the quarters by this light, and I believe I left
it in the front room downstairs,

Q. Was there any light in quarters No. 9 at that time?—A. T saw
no light in quarters No. 9, sir. I do not think there was orie, although
1 do not know.

Q. What were your quarters, what number?—A. No. 10, sir.

Q. What room did youn occupy ?—A. The back room upstairs,

Q. Did you occupy the front room downstairs for any purposet—
A. T used that as a sitting room, sir, and for writing,

Q. Was it furnished?—A. Yes, sir.

Recross-examination by the Accusen:

Q. Mr. Lawrason, with reference to that quarters No. 9, was it
occupied by anybody after Lieutenant Hay left?—A. Yes, sir; it
was occupied by a soldier who worked for Lientenant Hay, and he
slept there during Licutenant IIay’s absence.

& Do you recall having scen that particular soldier that night
after this shooting had occurred?—A. He called to me after I had
ﬁ.ﬂen up, from the adjoining quarters, that the call to arms was

ing sounded.




AFFRAY AT BROWNSVILLE, TEXAS. : 176

Q. What company did he belong to, Mr. Lawrasoni—A. He
belonged to Company C. -

Redirect examination by the Junar-AnvooaTe:

Q. Were quarters Nos. 7 and 8 vacant at that time or not, do you
recollect#—A. I believe they were vacant. ‘These quarters had been
occupicd by Licutenants Chandler and Higgins and Licutenant
Thompson of the I'wenty-sixth Infantry, but they were all away at
this time, I beliove,

Q. Was there any furniture on the front {)orch——nny tables or
chairs on the front porch of quarters 7 or 8¢—A. I believe Licu-
tenant Chandler had some furniture in crates, or unpacked—I don’t
know which—on the porch of No. 7.

Q. Tlow abont the furniture in your quarters No. 10 and the adjoin-
ing quarters, do you recollect? ‘T'hat 1s, on the porchesf—A. There
may have heen a chir—a rocking chair—on this porch. I do net
believe there was any other furniture out.

Recross-examination by the Accusep:

Q. How did Licutenant Chandler hnly)en to be away, Mr. Iaw-
rason, at that time?—A. e was detailed, I believe, as range oflicer
on division rifle competition at Fort Sill, Okla.
Q. What was his position_in that battalion of the Twenty-fifth
Infantry?—A. He was battalion udjutant.
_ Q.l Dl&]. lhe expect to return to the post at Fort Brown?—A. Yes,
gir; he did.
Q. And as far as you know he made no preparations towards pack-
ing his furniture prior to leaving for Fort Reno?—A. No, sir; I
beliove hie made none at all.

By the Count:

Q. In going to your quarters at night, did yon ever have any diffi-
culty in distinguishing the quarters, or did it ever happen that you
went by, for instance, to nnother’s quarters beeause they were similar,
or anything of that kind?—A. I do not believe T ever made a mis-
take, sir. "Tho walk leading from about near my company and the
galo to town came out near my quarters, and in getting to the side-
walk running along in front of the officers’ quarters I would just
turn to the right and my quarters would be right there.

(Excused.)

The judge-ndvocnto announced that the prosecution here rested.

The i’nmlm:.\"r. Is the defense ready to proceed ¢

Couxsen For THE Accusen. We would like to ask until to-morrow
morning before commencing our defense, may it pleaso the court.

The accused, his eounsels, the reporter, and judge-ndvocate then
withdrew and the court was closed, and on being opened the president
announced in their vresence as follows:

A
If there Is no ohj2ctich, the court stands adjourned to meet to-morrew morn-
Ing at 9 o'clock.

Whercupon the court adjourned at 3.15 o’clock p. m.
_ Rocer S. Frren,
First Licutenant, IFirst Cavalry, Judge-Advocale.

Ih ~ re ~
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Heaoguarters DerArRTMENT OF TEXAs,
San Antonio, 1'ex., April 30, 1907.

The court met, pursuant to adjournment, at 9 o'clock a. m.

Present: Al the members of the court und the judge-advocate,
The nccused, his counsels, and the reporter were also present.

The accused, at his own request, was duly sworn as a witness and
testificd as follows:

Direct examination by the JunGe-AbpvocaTE:

Q. Please state your name, rank, and station.—A. Edgar A. Mack-
lin, captain, Twenty-fifth Infantry; station, Kl Reno, Okla.

By the CounskL ¥oR TIIE ACCUBED:

Q. How long have you been in the service?—A. TFor fifteen years.

Q. Will you pleage state in detail what this service hns been?—
A. I was in the I'ifth Avtillery for six years, four months, and two
days as private, corporal, sergeant, and color-sergeant. ‘The balanco
of my service has been as a commissioned oflicer in the Eleventh In-
fantry and the Twenty-fifth Infantry, I served th the Eleventh In-
fantry as second and first licutenant from July 9, 1398, until the 28th
of September, 1004, when I was promoted to captain, and I trans-
lf;érre to and joined the ‘Twenty-fifth Infantry on the 12th of Decem-

r, 1904.

Q. And since December 12, 1904, you have been what?—A. T have
been serving in command of Company C, Twenty-fifth Infantry,
since that date.

Q. Where were you on August 13 and 14, 19069—A. At Fort
Brown, ‘T'ex.

Q. How long had you been at IFort Brown, Tex., on those dutes?—
A. Since July 8 of that year.

Q. Aud how long did you serve at IFort Brown after the 13th of
August?—A. Until the 24th of August—25th of August.

Q. Upon what duty were you while you were stationed at Fort
}lrown‘——i\. I was in commund of Company C, T'wenty-fifth In-

anfry.

Q. {)n the 13th and 14th of August were yon on any other duty
other than that of commanding Company C?—A. Yes; I was on
duty as oflicer of the day on that date.

Q. About what time did you enter on this particular tour of duty
as officer of the day?—A\, I think it was between half past 10 and 11
o’clock on the morning of August the 13th, :

Q. On that morning was the guard mounting a formal guard
mounting ?—A, It was,

Q. Who mounted the guard?—A. Licutenant Grier, the acting
post adjutant at that time. )

Q. Captain Macklin, whom did you relieve as old oflicer of the day
that inorning?—A. Licutenant Grier,

Q. What orders, if any, did Licutenant Grier turn over to you as
old oflicer of the day ?—A. None. e told me that the usual orders—
there was no change in the orders, and to carry ount the usual orders.

Q. To whom did you report on that morning as new ofticer of the
day?—A. To Major Penrose, the commanding officer.

d'(?o Did you and Licutenant Grier both report together{—A. Wo
id.
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Q. What orders relative to the pzrformance of your duties as officer
of the day did Major Penroso, the commanding officer, give you i—A.
Ho told me to carry ouf ihe usual instructions, and it was on that
guard, or the one previous, I am quite positive, that he gave me in-
structions to inform the sentinel on post No. 3, which was in rear of
the men’s quarters in the daytime, to keep out all small boys who had
been coming in there about meal times, as our praperty was all on the
back porches and had not been entirely unpacked or put into the
storerooms,

Q). What post was this?—A. Post No. 3—2, I should say.

Q. You are sure it was post No. 2?—A. Yes; I am sure it was post
No. 2, the one in the rear of the men’s quariers.

Q. What other special orders, if any, did the commanding officer
give you at some later time in the afternoon or evening of August the
13th relative to your duties?—A. About 5.30 in the evening the com-
manding oflicer came down towards my quarters and gave me
instructions to send out into the town three patrols, to notify my own
com{mny that all passes were revoked or restinded at 8 o’clock, or
would be up at 8 o’clock that night. I was to send these patrols out
into the town and bring in all the men who were out.

Q. Were there any other special orders given you that day, up to
530 p. m., when you received these orders about the pa!rofs——-were
there any other orders given you by the commanding oflicert—
A. None.

Q. Captain, during the time that you were stationed at IYort Brown
did you regularly do duty as officer of the day ?—A. I did.

Q. About how often did you o on as oflicer of the day?—A. At
the time when I went on, on August the 13th, was the third day.
Before that we had been going on with two nights off.

Q. Then, about how many tours as oflicer of the day did you do at
IFort Brown up to and including the one of August the 13th?—A. I
think it was about six.

Q. Captain, what were the orders in force at Iort Brown during
the time you were stationed there, and prior to August the 1-4th, other
than those contained in the authorized manual of gunrd dutyf—
A. The order was that the officer of the day would inspect each sen-
tinel on post at least once during his tour—each sentinel of each relicf.

Q. Was this inspection of each sentinel on post by the oflicer of the
day the usual custom under the regimental commander of the
Twenty-fifth Infantry, Colonel Hoyt, and the commanding ofticer of
the Iirst Battalion, Major Penrose?—-A. It was—had been ever since
1 joined the regiment.

Q. Not only at Fort Brown, but at I'ort Niobrara also?—A. Yey,
sir.,

Q. Captain, what orders, if any, were in force at Fort Brown,
‘Tex., up to August 13 and 14, 1906, requiring the officer of the day
to visit the guard and sentinels hetween midnight and reveille?—
A. There were no orders other than what the Guard Manunl calls for.

Q. Then, there were no orders in force requiring the oflicer of tho
day to visit the guard between midnight and reveille?—A. There
were none; no.

Q. You said in the previous answer that you had received certain
orders from the commanding ofticer, about half pust 5 in the after-

4 |
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noon of August 13, requiring you to send out certain patrols. Did
you carq{ out these instructions?—A. I did.
Q. Will you please state in what manner you carried out these
special instructions of the commandin% officer-—A. In the first place,

_notified my first sergeant of the orders of the commanding officer,
directed him to send two rnncommissioned officers into the town to
notify all the men of my company to come in—that is, who were
on pass—that all passes had been revoked to take effect at 8 o'clock
that night. At about half past 7 I went to the guardhouse, had the
guard formed, and designated a corporal and two privates of his
relief to go out with the first patrol. The second patrol went out
about fifteen minutes later, consisting of one man, Private Ash, of
Company D, Twenty-fifth Infantry. This man T instructed to go
to the wharf on the Rio Grande River, which crossed leading to
Matamoros, told him to stay there untii 9 o'clock, to instruct any
men who were going to or coming from Matamoros to return to the
post, as their passes had been revoked. At about 8 o’clock I sent out
another patrol, consisting of a noncommissioned oflicer and (wo
men. About 9 o’clock I sent out another patrol of a noncommis-
sioned oflicer and two men. The fifth patrol went out about 9.30,
consisting of a noncommissioned oflicer and two men. I sent these
men into different parts of the town, with orders to notify the men
to return to the garrison, that the passes had been revoked. When
Major Penrose first gave me the orders to send out the patrols, I
asked him if ho wished me to go out into town; he said he did not
care particularly; that if T felt that it wonld be of any benefit, or if
I thought it necessary, that I could go into the town, So after the
first three patrols went out, I myself went through the town; covered
probably fifteen blocks; went down different streets to sve if I could
find any of the men, or sce any of the men, and also to sce that the
patrols carried out their duty.

Q. Did you determine whether or not these patrols did their
duty?  Were you satisfied?—A. I was perfectly satisfied that they
did. They found some men and told then to retutn, and finally
found out that all the men were in, with the exception of two or three
who were on pass, and they could not be found.

Q. Captain, were there any orders given you by the commandin
officer direcling you to exercise any special vigilance on the night o
or during your tour of August the 13th-14th?—A, There were none.

Q. Were there any suggestions or information given to you by the
commanding officer which might indicate that any special vigilance
on your part was necessary —A, There was not.

Q. Was there anything 1n his manner which might indicate this?—
A. There was not.

Q. Captain, had thero been any occurrences in the vicinity of IFort
Brown which might indicate that any special vigilance on this par-
ticular night was necessary on your partf—A. There was not—there
had not been.

Q. Why wero those passes rescinded and the men ordered to remain
in the garrison after 8 p. m. on the night of August the 13th?—.
A. The passes were rescinded on_nccount of an alleged attack on a
Mrs. Evans by one of our men, which was reported to the command-
ing officer by Mayor Combe, and Mayor Combe suggested to the com-
manding officer that he thought it was advisable to keep the men in
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the post, as there might be trouble, that a few of the men going
around alone might be assaulted or hurt.

Q. Well, you say he said there might be trouble? What did he
mean by that?—A. Well, the mayor was afraid that the people would
become indignant and might assault these men,

(;2i What men?—A. Any of the men who were out in single groups
or alone.

Q. By groups you mean——A. I mean one or two men together—
two or three men together, rather.

Q. When did you first hear of this alleged assault on Mrs.
Evans?—A. I think it was about 5.30 that evening—that evening of
August the 13th.

Q. Did you receive any further reports or information regarding
this alleged ascault?—A. Later in the evening Corporal \%eeler,
who was one of the corporals of the guard, asked me why the passes
had been revoked and I told him, and he said that he lived near this
Mrs, Evans, and I told him that he ought to try to find out all he
could about the matter so as to clear up any suspicions on the men.

Q. Did you have any further conversation with him?—A. ILater
Corporal Wheeler told me that he had been over home, had seen his
wife, and had found out what the trouble was. It seems that this
Mrs. Evans lived in the tenderloin, or in the vicinity of the tender-
loin district, and he reported to me that she leaned over the fence
and some man came down the strect, and put his hand on her head
and said, “ Hello, pet,” or something of that kind, and pas-ed on.

The Junae-Avvocate, This, as I understand it, was the report made
by Corporal Wheeler to Captain Macklin at that time?—A\. Yes.

Q. Illow long had you known this Corporal Wheeler?—A\. I had
known Corporal Wheeler since about April 1, 1904, 1 think—a little
over two yeanrs and three or four months.

Q. IIad you ever had occasion to notice him especially?—A. T
have; T had.

Q. Did he or did he not have your confidence?—A. e did have my
confidence.

Q. Captain, was the conmanding officer—or what opinion, if any,
did the commanding officer express to yon as to the truth of this
Evans report 7—A. §{e said he did not believe there was any truth
initat all. T told him that I did not either.

Q. What impression upon yonr mind did this report of Corporal
Wheeler, and the e.\'{)rcssed opinion of the commanding officer make—
what impression did yon receive?—A. T received the impression that
there was not any truth in the matter at all, and that it was just an
exaggerated story. I did not believe that any of our men had done
it; 1 had seen them under all circumstances i Nebraska, and never
heard of an occasion of that kind, of any woman ever being insulted
by one of the men.

Q. Did you or did you not anticipate serious difficulty as the out-
come of this alleged assault?—A. Noj; I did not at all.

Q. Captain Macklin, about how often and at about what times did
vou visit the guard during your tour as ofticer of the day on August
13-147—A. I first went there at guard mounting, then once during
the afternoon, at retreat, at 7.30, and then shortly after 9 o’clock;
then immediately after check roll call or “ taps; ” and the next visit
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was some time in the morning, about reveille; and tnen once after
that, between that and guard mount.

A Meyner. I would ﬁke to have the stenographer reud that ques-
tion and answer.

The reporter read the question and arswer, and the witness fur-
ther stated:

A. T might add to that answer I think I visited the guard ones
in the morning, but T am not quite positive.

Q. Then, from the time you monnted gnard, up to midnight of the
13th of August, you visited your guard live or six times?—X. Yoo

Q. Captain, did you make the inspection of the sentinels on pors
required by specinl orders of the post at Fort Brown?—X. [ Jui
Aﬂ those sentinels were inspected except one.  He was Private Xshe
on post No. 4. T saw him walking his post, but did not talee Bis
orders,

Q. Why was it that you did not actually tale this mun®, Xshe
orders?—A\. T had inspected Ash a good many times, knew him ro ke
an excellent soldier, amd very attentive to his daties. [ did not think
it necessary,

Q. Where was he when you saw him?2—A, He was in the vicinity
of the commissary storehonse,

Q. Was that part of his post?—A. It was. Tle was on hi- pexst
at the time.

Q. Where were yon?—A. T was on the sidewalk. right nenr.

Q. About how fxr from him?—\. Why, [ don’t know abaet,
maybe, 20 yards——15 or 20 yards, T could <eo him plainly.

. Were yon satisfied that this man \sh on post No t wa- pee-
forming his duties properly 2-—\. T was entirely, <ir.

Q. Were you confildent that he was pecteetly faniiliae with his
orders?- -\ T was,

Q. Captain Macklin, “taps™ at Fort Brown wa: at the aeaal
time?—A\, It was at 11 o'clock.

Q. Was it the custoin there to eacey ont the asnal orders pewipd-
ing the 11 o'clock checkroll?-—\. T do not under<tand that,

Q. Was it the custom there to earey ont the wenal orders comriding
the 11 o’clock checkroll 72—\, Tt was.

Q. Who received the reports?—N\, The officer of the dav.,

Q. Did you receive the reports at * taps " on the Uth of \aguet? —
AL T did.

Q. Captain, what was the result of this cheekroll eall as repoered
to you? -\, AN the companies were reported present.

Q. By present do vou mean, did yon under-tand by thi: copeen
made to you that all were present-Idid von under-tand thar rhas
meant. that every man was actually in post or in the quarter-? ~
A. Noj beeanse T knew some were ont on pass—for instanece. in my
own company there were two out on pass that we conld pot tind, Al
were present except those who were ont with an anthorized pnss.

Q. How was it, Captain, that there were these two men of vonr
company absent, or out on fpnss, rather?-—\. "They had been wrancad
n pass on the morning of August 3 by the commanding oifiver.
amd neither the patrols nor the noncommissioned officers that [ wne
out could find these men. Tt was presumed that they i cone o
Matamoros —in fact, I um very certain that at least one of them wuas
in Matamoros.
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Q. Where is Matamoros?—A. Matamoros is directly across the
miver from Brownsville, in Mexico.

Q. Captain, after receiving these reports at * taps,” where did yon
thun go¥—A. T first went into my own house for a moment, then
wutie out. went un to the guardhouse, had the guard turn out and
werifird the prisoners sfterwards. Then T left the guardhonse and
went over between the vacant set of barracks and my own company
guurters nnd went in rear of my own quarters.

‘Q. Captain. about what time was it when vou were at the guard-
hwuse?—A. T think it was very close to a quarter after or twenty
quinutes after 11,

Q. You suy you had your guard turn out and verified the prisoners?
Ind xou give any specinl instructions to anvone there relative to
wour-elf¥—A. T did. 1 instructed the trumpeter of the guard to
cull v Tor reveille,

Q. Who was this trumpeter of the guard, if you remember?—A. I
rerllv enn not recall his nume now.

Q. Why did you seleet the irumpeter of the gniard as the one to
swrken vout—A, Why, I think—that is, he knew my quarters and
I 1hivk that was the usual custom: he was perfectly familinr with
wl of the officers” quurters, delivering messages, ete., and I knew that
he could find wny quarters,

Q. Cuptain, you say that you left the guardhonse and went over
betv een the vacant set of quarters on the east end of the line of bar-
roelk~ nnd C Company barracks, and in rear of your own company?
Why did yon take this particular route?-—A. T went over there to sce
if the arder- thnt T had given the first sergeant a few days before had
heon enrried out. The men had been in the habit of sitting on tho
bel porehes there and di<turbing the other men by loud talking. and
0 vent over there on purpose to see if any of them were sitting out
Adyeere,

. While vou were in rear of these quarters did anything out of
e oidinary ocenr that vou reeall 2=\, Yes, When | got up near
the west end of iy quarters 1 saw up in front of the gate what 1
thourht was a couple strugeling, which appeared to me to be a man
wsd waotmn or two men and two women., o I unhooked my =aber and
ret onp there as fust as T oeonld, and when T got there on the walk
teiween B oand 1Y Companies” quarters T found six or seven or eight
ehibdren, and they were all huddled together, and a big black dog
it belonged to B Company was there growling at them, and they
vwore frightened, and what T took to be their straggling 1T found was
their woving around with each other, because they were all very much
fr.ehtened, and some of the little yirls were erying. 1 took those
chad tren and went ont onto the middle walk with them and halfway
prra-~ the purade gronnd. and asked the oldest one of them where
ey hind been, and they told me they had been at a party over at Mr.
Covweon's house, whieh was in the vicinity of the garrison. ‘This was
thewit TR0 then—a litde after 11.30.

Q. Well. when you took the<e children ont to abont the middle of
e purade ground on the walk what did vou do then?—\. I then
went buek nod met the sentinel on that post, took his orders. then
went over to the mnin gate and stood there for a few minutes, proba-
biv no wore than an instant or two; then I came buck and went over
bhoe to my own quart