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Evangelicals can and do differ with

one another in the interpretation of
Scripture. (Most evangelicals would not

agree with the view of Bob Jones Univer-

sity that interracial dating and marriage
is contrary to Scripture.) But they are
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the Lordship and Diety of Jesus Christ.
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The court below
factual differences in
upon, such as the
blacks from educational
so doing, it erroneous

policy intended to r
invidious racial discr
versity which admits bl
policy with respect to
and marriage based not

has ignored crucial
the cases it relies
total exclusion of
l institutions. In

ly applies a publ ic
id this nation of
imination to a Uni-

acks, but follows a
interracial dating

on personal bias or
prejudice, but sincere religious belief,

NAE is familiar with the University
and its strict theological views, includ-
ing its religiously based nonmiscegena-
tion belief. We would not submit this
brief on behalf of the University if we had
reason to believe that its professed reli-
gious b eliefs were being used to mask
invidious racial discrimination. In its
1964 Resolutions, NAE addressed "the pro-
blem of race prejudice" and called "upon
our churches to accelerate the desegrega-
tion of their own institutions both in
spirit and in practice and the opening of
the doors of all sanctuaries of worship to
every person, regardless of race or na-
tional origin."'



5

The basis for our concern
d in the dissenting opinion
r, in which he states (639

"Accepting the foregoing
district court as correct,

is

of J

F.2

find

and
the majo

clear

ings

as we

l y

of

m

er

th

ust

religious

this case

ernment to

fairs of a

with the i

itself. T

case betwe

take away B

government

exemption

its internal

on race,

operate a

rity d

roneou

is cou

that

organic

not wi

inter

school

n

he

er

Ba

'S

of

al

al

sc

oes not claim they

s, and the previous f
rt and the Supreme Co
Bob Jones University
nation, we are dealin
th the right of the
fere in the internal

operated by a church,
ternal

ere is

n the

b Jones

right

a chur

doctri

though
hool a

affairs of the

no difference

government s r

' tax exemption

to take away
rch which has a

ne or disciplin

that church m

t all. "

i

u

i

g

a

n

r

S

re

d-

t ,

a

in

ov-

af-

but

We are also deeply
precedential potential
court's decision with res
ernment's use of other
public policies, .such as
gainst sex discrimination

disturbed at the

of the lower

pect to the Gov-
clearly defined

the policy a-

n, as the basis

fl

Wi

15

of

ecte

dene

6):

the

re-

dge

at

ngs

ven

u

d

i

e

church

in this

ight to

and the

the tax

rule of

e based

may not

,



6

for withdr
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act to the proper ro
n the church. For

gelical churches do not
nation of women as past

intact, the decision

will inevitably be u

dination of religious

notions of public po

ss of §503(c)(3) of the

Code will be merely a

changing public police

onsider faith-

teaching with

les of women

example, many
believe in the
ors or elders.

of the court

sed to justify

belief to cur-

licy, and the

Internal Rev-

function of an

y continuum.

STATEMENT OF THE CASE

Bob Jones University has sued the
ted States for a refund of $21 in FUTA
es it paid for calendar year 1975. The
ernment has counterclaimed for approx-
tely $490,000 in unemployment taxes,
s interest, which it asserts are due on

urns filed by the University for the
rs 1971 through 1975.
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on sincere
religious belief--violates federal public
policy.

The District Court found the Uni-
versity to be a religious organization and
therefore the Government's procedure for
denying tax exempt status to educational
organizations engaging in racial discrim-
ination was inapplicable to it. The Dis-
trict Court also held that the revocation
of the University's tax exemption violated
its rights under the Free Exercise Clause.

The Court of Appeals, Judge Widener
dissenting, rever-sed. Its decision rests
on four pillars

the U

zatio
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1. The University is subje
revenue rulings and procedures

ing racial discrimination in

schools because it is an educat

stitution as well as a religious

F.2d at 149.

ct to

prohi

pri

ional

one.
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4. The principle of Government neu-

trality toward religion embodied in the

Establishment Clause does not prevent
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pelling state interest in the enforcement

of the public policy against racial dis-

crimination. And it found that since the

only inquiry which the Government would

make of the U-niversity would be whether

the institution maintains racially neu-
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tral policies, no

would be created.

excessive entanglements

Id. at 154-155.

THE QUESTIONS TO WHICH THIS

BRIEF IS ADDRESSED

Whether the public policy against

invidious racial discrimination, weighed

in the balance with the Free Exercise

Clause, constitutes a compelling state

interest sufficient to justify revoking

the tax exemption of a religious-educa-

tional organization which has an open ad-

missions policy but enforces religiously

based rules against interracial dating and

marriage.

Whether the

lic policy doctrin
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gious belief.

Tank Truck Rentals pub-
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of the University presents a startling and
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The Court of Appeals professes to
recognize that the religious belief of the
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tional organization that believes Scrip-
ture forbids interracial dating and mar-
riage. The enforcement of that belief,
standing alone, is apparently fatal to any
claim to exemption, no matter how color

blind the University may be in all other
respects. (The University has an open
admissions policy and there is no evidence
on the record of any inequality of treat-
ment between white students and black stu-
dents. )
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he unique facts of this c

rule, it is apparently
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the worst of motives or
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Surely in a free society whose bas ic

charter rnourishes religious pluralism the
public policy against invidious racial

discrimination leaves room for the Univer-
sity's exercise of a belief that inter-
racial dating and marriage contravenes

Scripture. There is no pressing need
here, "for the protection of society,"
Cantwell v. Connecticut, 310 U.S. 296, 304

(1940), to sustain the absolutist pro-

phylactic rule announced by the Court of
Appeals.

The court below al
expansive i nterpretat i or
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organization due to a particular practice

based upon sincerely held religious be-

liefs. Moreover, the Court of Appeals

broadened the application of the Tank

Truck doctrine contrary to this Court's

decision in Commissioner v. Tellier, 383

U.S. 687, 693-694 (1966), which indicates

that, if anything, the Tank Truck doctrine

is to be confined rather than expanded.

ARGUMENT

I.

THE COURT BELOW HAS DEPARTED FROM THIS

COURT'S TEACHING IN FREE EXERCISE CASES

In upholding revocation of Bob Jones

University's tax exemption, the court be-

low forces the University to choose be-

tween its rights under the Free Exercise

Clause and the receipt of a government

benefit otherwise available. While the

freedom to act in pursuit of religious

beliefs is admittedly not absolute, as is

the freedom to believe, only a compelling

state interest justifies an abridgement of

that freedom. We submit that the court

below has failed to accord certain deci-

sions of this Court interpreting the Free

Exercise Clause the weight they deserve.
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In Sherbert this Court stressed that
"appellant's declared ineligibility for
benefits derives solely from the practices
of her religion, but the pressure upon her
to forego that practice is unmistakable."

Id., at 404. This Court reiterated the
same principle when in Thomas v. Review
Board it stated: "Where the state condi-
tions receipt of an important benefit upon
conduct proscribed by a religious -faith,
or where it denies such a benefit because
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of conduct mandated by religious belief,
thereby putting substant ial
adherent to modify

pressure on an
his behavior and to

violate. his beliefs

gion exists.

indirect, th

While the

e infringem4

, a burden upon reli-

compulsion may be
ent upon free ex-

ercise is nonetheless

Ct. at 1432.

In revoking the
University,

substantial." 101 S.

tax exemption of the
the Government has put severe

financial pressure on the University
modify its behavior and
religious

to violate its
beliefs. The question thus nar-

rows to whether

ify an inroad

showing

the Government

on religious

can "just-

liberty by
that it is the least restrictive

means of achieving
interest."

in Thomas,

Ibid.

some compelling state

As this Court observecd

quoting from Wisconsin v.
Yoder, "'[t]he essence of
been said and written on
that only those interests

order can overbalance legi
the free exercise of reli

all that

the subject

has

is

of the highest
timate claims to

gion. '

That the University's

Ibid.

beliefs with

respect to interra-cial dating and marriage
of sincere religious

to

1

9

are a matter conv ic-
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tion is an undisputed fact
It is thus beyond question

asserts a legitimate claim

Exercise Clause. Hence the
tion becomes whether the

against invidious racial

justifies revocation of th
tax exemption.
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that Bob 3

under the

ultimate q
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e Universi

The Court below has equated the Uni-
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evident from the m
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relevance

ary rule

religious

where a University's discipl in-

is based upon sincerely held

beliefs.

J

sent i ng

impress

udge Widener

opinion: "Th

ion so far as

states

is is a

the Sup

in

case

reme

his dis

of firs

Court i

concerned, as well as the Courts of Ap-
peals." 639 F.2d at 158. That is correct.
As Justice Rehnquist states in his dis-
senting opinion in Prince Edward School
Foundation v. United States, cert. denied,
101 S. Ct. 1408 n.1 (1981) : "This court
summarily affirmed the District Court's
decision sub nom. in Coit v. Green, 404

U.S. 997 (1971), but we later explained in
Bob Jones University v. Simon, 416 U.S.
725, 740, n. 11 * * * that this affirmance
lacks precedential weight because no ad-
versarial controversy remained in Green by
the time the case reached the Court."
Moreover, the district court in Green ob-

d: "We are
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xempt ion or i
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ices acts of
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" Green v.

not now called upon to

thetical inquiry whether
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a religious school that

racial restriction be-
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Connally, 330 F. Supp.

t
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1150, 1169 (D.D.C. 1981). To the ex
that Congress has considered the quest
as Judge Widener pointedly observes
has raised grave doubts about the vali
of the public policy rationale of
court below, 639 F.2d at 160-161.

tent
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ganizations in these other public policy

areas? As former Commissioner of In-

ternal Revenue Kurtz has stated with re-
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concern."

sentime nts

(Footnote omitted.)

were expressed in

Simi lar

Runyon v.

McCrary, 427 U.S. 160, 212 (1976) (Justice
White, joined

renting).

by Justice Rehnquist,

CONCLUSION

For the foregoing reasons, the de-

cision of the Court of Appeals

reversed.

Respectfully submitted,

FOREST D. MONTGOMERY,

Attorney for Amicus Curiae.

November 1981
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