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QUESTIONS PRESENTED)

1. May' the I.R.S. require that a religious organization, to
be tax-exem)t, must coiform to "expressed federal policy"
as lefined by the I.R.S. when so) to conform would require
serious alteration of sincerely held religious beliefs?

2. May the I.R.S., in effect, establish the criteria for
membership in a church by threatening the loss of tax ex-
emptio )n?

3. May i the I.R.S. disregardl the Establishment Cilause
tests set hy this Court and the statutory requirements of

5)1(c)(3) set by Congress in determining the tax exemp-
tion of religious organizations unler 501(c)(3)?

4. May Congress provide for tax exemption of a class of
organizations without that pro )v1isin constituting state
sponsorship or subsidy?

i
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No. 81-3

IN THE

OCTOBER TERM, 1981

BOB .JONES UNIVERSITY, Pe(tititrr( 1

UNITED STATES, RespouI(rict.i

oN WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

BRIEF OF THE AMERICAN BAPTIST CHURCHES
IN THE U.S.A. JOINED BY THE UNITED PRESBYTERIAN

CHURCH IN THE U.S.A. AS AMI IT('RIA k

INTEREST OF THE AMICI

At the outset of the statement of the Interest of the

A wici in this case, con ici are compelledl to make four brief

statement ts:

1. A mici emphatically state that they (isagree with

±etitioner's beliefs on human relations.
2. A w ici hold that those beliefs are racist and, for that

reason, reflect a faulty interpretation of the Bible and
its teachings on human relations.
3. A w ici specifically repudiate any form of racism for
any reason.
4. A wrr ici are of the opinion that the beliefs held by Pe-
titioner are sincerely held an( are protected by the

First Amendment.

The American Baptist Churches in the U. S. A. is a na-

ti(onac1l Baptist (1noinattionl, of some 6()0 co ngregations

with some 1 ,613,000 members, which embraces the tradi-



tional B<aptist lemand1 for the preservation of religious lib)-
erty and the sepJaration of church and state. A recent decla-
ratjiol of the I executive directorr of the Baptist Joint
Committee on Public Affairs, of which the American Bap-
tist Churches in the U. S. A. is a cooperating member,
reflects ( l iu u' beliefs on the case at bar and delineates its
interest in that case: "The Baptist Joint Committee on Pub-
lic Affairs, which represents eight Baptist denominations
with some 27 million constituent members, strongly objects
to any attepnl t by the government to force-by threat of
loss of tax exemption-anv rehgious organization to alter
sincerely held religious beliefs to conform to public policy
arbitrarily (lefined by a government agency such as the In-
ternal Revenue Service [I. R. S.j. To do{) otherwise would be
un-Baptistic and anti-Baptistic." The very essence of reli-
gious liberty is involved in this case. The American Baptist
Churches in the U. S. A. is compelled ly sincerely held r'eli-
g"ious beliefs to sp eak to the issues raise( )y this case.

The United Presbyterian Church in the Unitel States f
America [ UPCUSAJ on December 31, i98() had 2,434,>3
members andl 14,50O2 or'dainedl ministers, orgz'anized1 into
8,832 neighborhood churches. These churches are governed
lby representative es elected to boalrs called sessi(onsl5. T'he
neighborhood churches are organized into 152 govering
bodies called presbvteries, in turn grouped into 15 gov-
erning bodies called synols. Fifteen synods, 152 presbvter-
ies, 8,832 neighborhood churches, and 2,434,0)3:3 church
members are governed by the General Assembly.

A wii uxN consi(lers the issues presented in this cas:e to be
important to the UPCUSA and to all other churches in this
country, The UPlCUSA alheres to ( the principle of organic
separation of church and state and the constit national right
to exercise religion free from the control l, regulation, pres-
Sure and influence of government. Am icuii, believes that
these principles and rights would be breach i if the argu-
nments of' the United States of' America in the instant case
wer'e affirmed.

N ovembher 11, 1981 in .Jackson, Mviss5issi5ppi bee tuihe an niual mifeet -
ing of the Mississippj i Iaptit ('onventi on.
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CONSTITUTIONAL AND) STATUTE )RY
PROVISIONS INVOLVED)

A iel w('ill discuss only issues which involve the fOllm'-

. . .Constitult~in AmT2endm117ent I:

"Congress shall make no law respecting an es-
tablishment of religion, or pIrohibitin g the free ex-
er'cise thereof .... "

Internal Revenue Code:
.4r"c. 501l. Exempr t iontltt f trom tatx ont crp' rat rt-

fmutin , (r'ta'f(int trusts, etcH.

'( a) Exrc umrptio n1 ftr'oi ta1,Uation. -An organiza-

tion lescribel in subsectionil (c) . shall be ex-

empt from taxation unlde' this subtitle...

".(c) ist f ,0,tempt o rga n izart ion/s. -The f(o)llow\'-
ing orgai1zationls are referred to in subsection (a):

"(3) Corporations, and any community chest,
fund, or fu)ndIlationl, organized and1(1 operated ex-
clusively for religious, charitable, scientific,
testing for l)tlblic safety, literary, or educational

p~urposes, or to foster national or international
amateur sports comp)etition (hut only if no part of
its activities involve the provision of athletic facil-
it ies or eqlui)ment ), or fot' the prevention of cruel-
ty to c(hillren or animals, no par't of the net earn-
i2gs of which inu'es to the benefit of any private
shareholder or indijvidual, no substantial part of
the activities of which is carrying on propaganda,
or ot herwise attempting, to) influence legislation
.. . and which (loes not participate in, or inter-
vene in includingg the publishing or distribut ing of
st atements)., any political camp)aigl on behalf of
anyU\ ctnl late for l)ublic office.

QUESTIONS PRESENTED)
he lecisilon lelow raises four major questions wX'hich

U wic i will allress in this brief: (1) May the I. R. S. require
that a religUious organization, to le tax-exempt, must con-

form to "expressed federal policy" as definedl by the I.R.S.

..
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when so to conform wx'ould require serious alteration of sin-
cerelv held reiigious beliefs ? (2) May the I.R.S., in effect,
establish the criteria for membership in a church by threat-
ening the loss of tax exemption? (3) May the I.R.S. lisre-
gard the Establishment Clause tests set by this Court and1
the statutory requirements of § 501(c)(3) set by Congress
in leterimining the tax exemption of religious organizations
under § 501(c)(3)? (4) May Congress provide for tax exemp-
tion of a class of organizations without that provision
constituting state sponsorship or subsidy'?

STATEMENT OF THE CASE
T'he facts of this case are clearly, fully, and correctly

statedl in Petitioner's Brief on the Merits. Awn/ici have noth-
ing to add to the facts as stated.

A mici (1o not agree that the two cases combined by this
Court for the purpose of oral argument are "identical
twins." A4niicl'.s arguments will address only the issues and
decisions raised by Petitioner Bob Jones University. In this
brief cmiicl, when referring to "Petitioner," are referring
onily to Bob Jones University.

SUMMARY OF AxRUME'NT
The argument may be briefly summarize1 as follows:
1. A statutory exemption of religious organizations from

taxation does not constitute state aid to or sponsorship of
religion.

2. The I.R.S. exceedled1 its statutory authority by adding
its "Iublic policy" test to the criteria for tax exemption es-
tablished by Congress in § 501(c)(3) of the Internal Reve-
nue Code.

3. The I R.S. may not require Petitioner to forego consti-
tutional rights in order to secure the statutory privilege of
tax exemption.

4. The state lacks competence directly or indlirectly toi es-
tablish the criteria for membership in a religious organiza-
tion.

;. F irst Amendment rights are fundamental rights which

. ... ,, u:: r......a .
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take prece(dence over public policy evolve( from non-First
Amendment rights.

ARGUM ENT
rlhe Fi'st Amendment to the Constitution of the United

States is a limitation on the power of government and may

not be read as a limitation on the rights of the people. All
laws passed by Congress are subject to that limitation.
Administrative regulations andl decisions must adhere to

the letter an( spirit of enabling statutes and, consequently,
to the constitutional limitations.

Under very limited circumstances the state may limit or

proscribe certain religious actions of individuals or organi-
zations, seeC Wb'isconun1 v. Yoder, 406 T.S 205 (1972), but
the state may not bootstrap on its legitimate powers to

achieve an unconstitutional power ore'r religion.

Auw ici argue that the I. R. S. has attempte(d to exert pow-
er orer religion in the case at bar.

1. A statutory provision for exemption of an organiza-
tion from taxation does not constitute a form of state
sponsorship or subsidy.

The threshold question in the instant case is whether a

decision by the state to exempt from taxation a broad class

of private nonprofit organizations, including religious or-

ganizations, constitutes a form of state sponsorship or sub-

si(y'. rhe I.R.S. seems to assume that tax exemption is a

kind of sponsorship or subsidy w-hic h constitutes state ac-
tion. Therefore, it asserts the degree of jurisdiction over

t ax-exempt nonprofit organizations which all)wsN5 it to( re-
(lire Petitioner, a religious nonprofit organization, to

choose between its sincerely held religious beliefs and its

tax exemption.

In (f witr' view, statutory tax exemption of nonprofit or-

ganizations is neither state sponsorship nor subsidy but is a

co)rollarv of the nonprofit character of voluntary asso cia-

tions which do not create wealth and, thus, are not a p)art of

the revenue system. As legal scholars have stated:

The exemption of nonprofit organizations from
federal income taxation is neither a special privi-



lege nor a hidden subsidy. Rather, it reflects the
application of established principles of income tax-
ation to organizations which, unlike the typical
business corporation, (o not seek profit.*

In the floor (lehate on the Revenue Act of 1913, the au-
thor of the Act, (Cordell Hull, objected to enumerating' ex-
plicit categories of exemption on the grounds that the law
was5 designed to tax specific categories and those not s)ecif-
ically listed would be exempt:

Of course any kind of society or corporation that
is not doing business for profit an( not acquiring
profitt would not come within the meaning of the
taxing clause.. .. I see no occasion whatever for
un(lertaking to particularize. 5() 0 ng. Rer. 180(
(1913).

The legislative history of 501(c)(3) an( its predecessors
clearly inlicates that tax exemption of this class of organi-
zations wvas not inten(le( to b)e and is not a special privilege
or subsidy given to somfle organizations because of meritori-
ous behavior or (lenied to others because they lack that be-
havior. It (lerives solely from the nonprofit character of the
exempt organization. This Court recognized this fact in its
statement on the exemption of nonprofit religious organiza-
tions from atrd 'r(lo remi taxes in New York. In Wa/: v. Ta1,1
Somwission of th( City of /'ir York, :397 U. S. f64 (1970)
at 6f75, 676, the Court stately:

The grant of a tax exemption is not sponsorship
since the government (Toes not transfer part of its
revenue to churches but simply abstains from de-
man(ling that the church support the state. No
one has ever suggested that tax exemption has
converted libraries, art galleries, or hospitals into
arms of the state or put employees "on the public
payroll." There is no genuine nexus between tax
exemption anl establishment of religion. As Mr.
Justice Holmes commented in a relae te(l text "a

3It ittker and( R'ahdlert, "The E xemptin of Nunprofit ( organizations1
from Federal Income Taxatiun,"85 }u/" 1. .1. 299 (19t) at :357, :5 .
Si r al..u I). IMF. Kelley. I'h, ('hy Charc/ Shu , 1 NI otr ~i J'u ! P y'ITra ( N ea
York 1977).

ea. : ," .o, : 4 .L'e ubf=Lu~N. i.. yy 'v..y ...a . .. ..



page of history is worth a volume of logic." ...
The exemption creates only a minimal and I'emote

involvement between church and :tate anl far
less than taxation of churches. It restricts the fis-
cal relationship between church and state, and
ten(ls to complement and reinforce the desired
separation insulating each from the other.

It is the view of mici-and apparently of this Court-
that tax exemption of religious organizations is neither di-
rect nor indirect aid to religion but is simply a situation of
refraining from demanding that the church support the
state, and of distancing the government from the whole

spectrum of nonprofit voluntary organizations whose mem-
hers already sup)poI't the state through their own in(lividual
taxes. Tax exemption is the way the government refrains
from t axing them again for voluntary activity which bene-
fits the public-or parts of it-without enriching the tax-
payers who undertake it.

As we have said, tax exemption of a broad class of non-
p~rofit organizations is not aid or sponsorship. It is a natural
and logical attribute of all nonprofit voluntary organizations
and must not be pre(liate(d on their conformity to arbitrari-
ly dletermine(d "public policy" at a particular time or place.
If these organizations engage in illegal activities, the reme-
dy may be found in civil or criminal causes of action but not
in the loss of tax exemption. When the nonprofit organiza-
tion is also a religious organization, the religion clauses of
the First Amendment must be consi(erel also. These or-

ganizations and their leaders remain subject to civil and
criminal action but not to "public policy" determinations of
the I.R.S.

2. The I.R.S. has exceeded its statutory authority and,
thereby, usurped congressional authority in its decision
to revoke Petitioner's § 501( C 3) status on public policy
grounds.

The statutory criteria for an organization to qualify for
tax exemption ul(ler § 501(c)(3) of the Internal Revenue
('ode are clear: the organization must fall within specific
categories of nonprofit organizations, it must not substan-
tially attempt to influence legislation, and(1 it must not be-
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come involved in partisan politics. The I.R.S. seeks to add
a fourth criterion: the organization must not go contrary to
whatever the I.R.S. subjectively and arbitrarily deter-
mines to be public policy-even when sincerely held reli-
gious beliefs compel the organization to g(o contrary to that
letermjriation.

The I.R.S. , along with other administrative entities, has
broad general powers to promulgate rules and regulations
necessary for the enforcement of laws passed by Congress.
However, these powers do not include the formulation of a
public policy test which is beyond the scope of the laws be-
ing enforced. Sec NLR v. (athollc ihop of 2t Chi icragou,
440 U.S. 490 (1979).

Congress did not atlkl to § 501(c)(3) any criteria concern-
ing racial discrimination which would exclude e an )rganiza-
tion from inclusion in the class. 7805(a) of the Internal
Revenue Code authorizes the issuance of regulations "as
may be necessary by reason of any alteration of law in rela-
tion to internal revenue." There having been no alterationn
of law" the I.R.S.'s actions are uiltrai oir's.

The I.R.S. clearly did not rely on the legislative history
of > 501(c)(3) or its predecessors in seeking authorization
for revoking Petitioner's tax-exempt status. As a matter of
fact, the most recent expression of congressional intent in
this area is the Ashbrook Amendment, P. L. 9f1-74, 98
Stat. 599 § 103. That amendment to the Appropriations Act
provided that none of the appropriately money be usel to
carry out any rule, policy, or procedure issued after August
21, 1978 which would cause church schools to lose ' 501
(c)(3) status over the issue of public policy on racial enroll-
ment in those schools. Whatever the effect of the Amend-
ment, the sense of Congress was to repudiate the I. R. S.
approach to the matter.

The fact that Petitioner is a religious organization ot ne-
cessity brings the religion clauses of the First Amendment
into consideration. This Court held in (Cathlulic Bishop, .sn-

pra, at 501, that the bases for rules and regulations must
not be implication or deduction but that "'the affirmative
intent of Congress must bel clearly expressed' before con-
cluding that the Act grants ,jurisdiction."
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WVe submit that 501(c)(3) clearly does not express the

intent of Congress that the I.R.S. has the authority to re-

voke the l 501(c)(3) status of religious organizations on

public policy grounds.

3. The state may not require the relinquishment of a
constitutional right as the price of gaining the statutory
privilege of tax exemption.

Generally all 501(c)(3) organizations (lepend oni that

classification for their very existence. They (o not seek a

profit an( must receive contributions to prevent annual

losses and ultimate failure. Membership in the class of

§ 501(c)(3) organizations entitles contributors to a tax le-
dluction un(ler 170(a).

When one of those 501(c)(3) organizations is a religious

organization , the First Amendment comes init) play-par-

tieularly when sincerely held religious beliefs are at stake.

In Ma (rldck v. (c()inu1n/OrHair'~(i1lth of Pcnran H t1(i1, 319 U.S.
10 (1943) at 112, this Court spoke to the taxation of reli-

gious practices: "Those who can tax the exercise of this reli-

gious practice can make its exercise s() costly as to deprivee

it of the resources necessary for its maintenance." If the

I. R.S. actions in the instant Case are sustained, Petitioner's

life as an organization, i" it is to be true to its religious be-

liefs, is doomed. Neither our forebears nor this Court have

countenance( the position that the state may destroyy a reli-

gio us organization through administrative fiat.

Petitioner in the case at bar has sincerely held religious

beliefs on separation of the races. Both of the courts below

evidenced their acceptance of those beliefs as sincere and

integral to Petitioner's theology. Government enters into a

forbidden mainn wvhen it inquires into the correctness or

incorrect ness of those heliefs. Una i/td S(tate v. rallard,
322 U.S. 78 (1944) at 87. See also ( fCcIaItill v. Stat ot

( on cti / , :3I0 U. S. 29f (1940) at :30:3; Mu roCk v.

Penins/s lran ia, .su,)pr. The First Amendment serves as a

guarant ee against such examination.

[' (lefine the limits of relig i)us expression may
be impossible if philosophically desirablee. More-
over, anyv (lefinitlon of r'elig,'ionr would seem to vio-
late religious freedom in that it would (lictate to
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religi)n, present and futIe' what they nmust

In the case at har the state, through its agent the I.R.S.,

has, in essence, said to Petitioner, "Either change your the-

ological beliefs oi race relations o' forego tax exe1ptiol

and tax-deductible contributions." rhi is a choice which

the I. R. S. constitutionally may not require of a religious or-

ganizat ion.

. . .as a general rule, the state, having pover to

deny a privilege altogether, may grant it upon
such conditions as it sees fit to impose. But the

power of the state in that respect is not unlimited,
and one of the limitations is that it m ay not

impose conditions which require the relinquish-
ment oIf constitutional rights. If the state may

compel the surrender of one constitutional rig ht

as a con(lition of its favor, it may. in like manner,
compel a surren(ler of all. It is inconceivable that

guaranties embedded in the Constitution of the
United States may thus be manipulated out of ex-
istence. Frost v. Railroa (coni , ,st ion , 271 U. .
583 ( 1926) at .598, 594. S'e also Lcuewon' v. Kuirtz-
wan iii, 31) F.Supp. 35 (D.(. Pa. 1969), 'rriexetl Un

other g/'r()anri/., 403 U. S. 602 (1971).

By its actions the I. R.S. has put Petitioner in an

untenable position an1 itself in the position of at tempting to

manipulate out of existence a segment of religious rights

guaranteed by the I rst Amen(ment.

4. The state may not directly or indirectly establish the

criteria for membership in a religious organization.

Such a statement woul(1 seem to be axiomatic and vet, in

effect, the I. R.S. is longg precisely that in the case at bar

and is (1oig so by threatening the loss of tax exemption for

failure to comply.

A religious organizat ion, under the First Amendment

guarantees, must be the sole (leterminer of the qualifica-

tiols for its own membership. The state has no legal or the-

ological comeil)(?te1cC in this matter. The religious organiza-

iA "Privilege, Posture, amh(1 i' rt ect ion-RHeligio in in the Law"

is Y(lc L J. 593 (19i4) at (104.

,.
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tion may r require that applicants be "born again ,"' be
baptize( in a particular way at a particular age, be tithers,
to' he of a particular racial or ethnic background. In short,
undle' the lrst Amendnment a religious organization may
discriminate in the acceptance of members. An (rtho(ox
Jewish congregation may not be required by the state to
open its member'ship to Baptists. A Black Muslim organiza-
tioln 111 r'eq( uir"e that all its adIherents he black. The( state
can play no role in those determinations. to permit the
st ate a rle would l)e to (etroy the relilious organization
itself'.

In the case at bar the lower courts agreed t hat Petitioner
is a religious or'anizat ion in its own right. As such, Peti-
tiene' has the right under the First Amendment, aic"i l

contend, to establish the criteria for a(lmission into its fel-
lowship and for retention of good1 standing in that fellow-
ship. C onconitantlv, the state has no role to play in estab-
lishing criteria for fellowship and, also under the First
Amendment, cannot force it way into such a role through
threatening the loss of tax exemption.

At the very least such actli)ns constitute state action r'-

x/u ,r/ an establishment of religion.
A law may' be one "respecting'" the forbidden ob-

jective while falling short of its total realization.
A law "respecting" the prosc'ibled result, that is,
the establishment of religion, is not always easily
idoent ifiable as one violative of' the 'lause. A given
law might not estlh1 a state religion )but never-
theless be one "respecting" that end in the sense
of being a step that could lead to such establish-
mient and hence offend the First Amendhnent.
Leoi 0v. Kut:n/U,', supr11t/1, 408 U. S. at fi12
(temphast :is in originl ).

If state action effectively dletermies the criteria f'r
membership in a 'eligious organization such as Petitioner,
that act ion is at least "a step that could lead to such estab-
lishment." If' the state can determine the parameters of
membership fo r a 'elat ively small, s omew hat unpopular re-
ligi)us organization, can it (1do so for others? Such a determi-
nation w\'oul(d be a (leal' preference fi' one form of religious
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organization. T.he state may not prefer one form of religious
organization over others.

Amici coltend(I that the action of the I.R.S. in the case at

bar of setting the criteria for fellowship in a religious or-

ganization goes beyond an action "respecting an establish-

ment of religion" and1 reaches "the forbidden objective" of

establishing a religion. That is, it fails the last two of the

establishment tests enunciated in Leinu v. Kurtzinan, a, -

pra, at 612, (613. The principal or primary effect of state ac-
tion to set criteria of fellowship in a religious organization

is to exhibit a hostility toward sincerely held religious be-

liefs, thereby chilling Petitioner's religious actions and

requiring Petitioner to choose between the sincerely held

religious beliefs and tax exemption. Further, the setting of

criteria of fellowship woull require an excessive entangle-

ment with religion by necessitating a continuing monitoring

of the fellowship practices anl procedures of religious or-

ganizations.

5. First Amendment rights, which include the guaran-
tee of religious liberty, are fundamental rights and pulb-
lic policy relating to non-First Amendment rights must

defer to First Amendment rights.

This Court has held that the First Amendment rights are

"the transcendent value," Norood v. Harrisn, 413 U.S.
455 (1973) at 469, and "rank high 'in the scale of our nation-
al values,'" NLRB v. Ct Yho/ic Bishop of ( Wra, .upar,
at 501. In cases involving First Amendment rights the bur-

len is on the state to show that its actions (10 not infringe

those rights. It is the position of a wiri that the govern-

ment has not carried and cannot carry that burden.

Further, this Court has emphasized that the preferred
position which the First Amendment gives to religion is not

limited to the so-called "mainline" or popular religions.

"The First Amendment (loes not select any one group or

any one type of religion for preferred treatment. It puts

them all in that position." Un ited Stats v: arlla rd, .upra,
at 87.

As norm i have indicated, they lo not agree with the the-
ological beliefs of Petitioner and wish that it believed other-
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wise. However, public policy dealing with non-First
Amendment rights must, generally, give way to those be-
1iwfs.

With man's relations to his Maker and the obliga-
tions he may think they impose, andl the manner
in which an expression shall be made by him of his
belief on those subjects, no interference can be
permitted, provided always the laws of society,
lesignedI to secure its peace and prosperity, and

the morals of its people, are not interfered with.
Da eis v. hn.snU , 133 U.S. 333 (1890) at :342, 343,
quoted with approval in Un iteel Sttes v. B-
lanJl, .N/no)Y~, at 87.

There has been no showing below that either the peace,
prosperity, or morals of the people are interfered with by

Petitioner's racial criteria for admission to or retention in
what is a religious fellowship.

The I. R. S. has set itself up to be the sole dletermiler of

the content of public policy as it relates to tax matters. It

asserts that if it discovers a 501(c)(3) religious organiza-

tion wVhose practices pursuant to sincerely held religious be-
liefs are contrary to what the I.R.S. has (leterminedl to be

public policy, it can legitimately make the organization

choose between its beliefs and tax exemption. This is clear-
lv not what the ('ode states, nor is the I.R.S. public policy
test in the instant case based on securing the "peace and
prosperity, and the mo)rals of its people. .. ."

Unless First Amendment rights prevail against such ar-
bitrary application of a public policy test by the I.R.S., reli-

gious liberty is seriously at risk. If there is a public policy
against discriminationn on the basis of' sex, could a religious
organization be denied tax exemption because the tenets of

its faith forbid it to ordain women to its priesthood? If the
country were in a state of wa, would the tax exemption of

traditional peace churches such as the Societ y of Friends

and the C'hurch of' the Brethren be in jeopardy?

It is clear that the First Amendment freedoms form the
foundation of our free society. To allow public policy, de-

fined arbitrarily evyen though based on non-First Amend-
ment rights, to impinge on fundamental First Amendment
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fire edoms is both unwise and unconstitutional. As this
Court has said in Hunchins v. KQEI), Inc. , 438 U.S. 1
(1978) at 13:

We must not confuse what is "good)," "desir'able,"
1' expedientt" with what is constitutionally con-

mvianded by the First Amendment. T) 1) so is to
trivialize conistitut ioIal dudllU( ictt in.

CONCLUSION NS
AirI(" are agreed that racism is wrtong and that Petition-

er's reading of what the Bible teaches about huran rela-
tions is faulty. However, the wrongness of racism cannot
be the real issue in this case. As this Court saold in (w/-

w i "ioner v. T1llier, 383 U.S. 687 (19663) at 691:
WVe start wVith the proposition that the federal in-
come tax is a tax on net income, not a sanction
against wrongdoing. Tphat principle has been firm-
ly imbedded in the tax statute from the begin-
ning. One familiar facet of the principle is the
truism that the statute loes not concern itself
with the lawfulness of the income that it taxes.

The I.R.S. has used its asserted power unler 501(c)(3) as
a sanction against what it unilaterally dletermines to be
wrongo1 thing but which Petiti)ner asserts is not wrongdoing
but simply the following of sincere religious beliefs.

The very existence of a religious organization is at stake
in this case, (Thief .Justice Marshall, speaking for the Court
in M u1olloch v. MarylaIld, 4 Wheat. 316 (1819) at 431,
stated that the power to tax in r/u res the power to lestr'oy,
Even if the power to tax does not involve the power to de-
stroy, it loes involve the power to lefine andl control-andl
such power, when applied to religious organizations, is con-
trary to the letter and the intent of the religion clauses of
the First Amendment.

For the reasons state above ((m/jici pray this Court to
reverse the decision of the court below and to affirm again
the primacy of religious liberty and the separation of
church and state in this nation's scale of social and legal
values.
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