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Interest of Amicus Curiae

The Clristian Legal Societv (CLS) is a non-profit Illi-
Iois corporation founiided in 19) 1 as a professional asso-
C.lation of jdllge's, at tolrneys and1( I law student ts C ommllllittedC
to the historic Christian fiitl. It has over 3,00) ItIembers

throughout the United States. Thle ('enter for Law andI
IReligious Irc(eedomf1 (Thec (eltel') was established as a divi-

sion of CLS in 1975 to esureIl ,e POtect anl pr)oIIote the
freedom of Christiais inl the exercise ol their faith Inler
the guarantees of the Ui ted States Conistituition. CLS,
through leil Ceniiter', nlertakes to Itma rshal the necessary
legal resources to respond whenever the rights of Chris-
tians to exercise and express their faith are threatened.

CSI, through rile Centcor, publishes a v'arietv of mate-
rials andI sponi sors local aId{ national c'on feenees pr'ovid-
ing continuing legal education in constLitutionual law, fed-
eral practice and procedure, state and federal taxation

andl, ge nerallv, law affecting noIn-l)roit organizations. Tjlhlc
Center's national niellership) and( professiounal lesoulrees
enable it to studyiv l egi slativ(' trently andl ( I ease develop ents
and to focus attention up onl uclonlst Ytltioinal inelursions

upol religious freedoms Whiich iiiighilt o tierwie Se ' gruiec-
ognized. rThe :11Cent(er has prz'evifo usly filedI rmi/cts. briefs in
this Court in cases involving questions of religious free-
domi.

In the case sul) j///CO, tlle InteInal Ue'eule Service
(the IRS ) has bleenl permitted to dieyI tax exempt ion to a
religions organization which, in the view of the I HS, does
not conform to what the IRUS perceives to be "public

1 The parties have c'.nsented to the fling f this brief and their
letters of consent are being filedI withl the lerk of)1 this ' urt pursuant

to R. 36.1 of the Rules of this Court.

sa mw x ;. .... .. fid rSE? .i P tA!". :."a" .. .. r,"r.c. r _. ,. :, ._
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polivC." Tlle decision below can therefore have a serious

impa lt uipoI all rel1 igious or.gaizatio1ns throughout the

natioii with resl)ect to practices5 going far beyond the

factual context of pettioner's case. Neither CLS nor The

Center enldors es petitioner's posit iofn on initei'rracial lating

an(1 marriage. Nevertheless, h cause "pulbei l)p)beyV' 1 so

utterly uI1(defi1nEl and 1(Iefinlal)le, the IRS may, if the deci-

sion. below stanls, collitoil tax exeIl)tioni of religious

org2anizati onis oil their (~conII)lflity to whliate ver the I.1RS

believes to be tle p)revailing public sentiment. hlis con

tinuing threat to all religious ins:titutitions is a matter of

great concernz1 to aucus.

This 1)rief is filed to provide the Court with the views

of amicus on aspects of this case which mayv not other-

wise 1)0 aleqluatcly aldresscd.

Sununary of Argument

rThie First Amendment's 1rohiibition against "an estab-

lislnent of religion" or laws "prohibiting the free exi'-

Eise thereof" has, in the case at bar, come into conflict

with the effort of tihe iRliS to enforce its stand(I against (1is-

tinctions-any (stin(Jtionis-basQed on race. P etitijoner was

found to be , religious oaization sincerely holding reli-

gious beliefs against interracial daitinug and miiarr iuage. Th le

Foiurth (ircuiit has hel thlat the )ral.ctiE of those beliefs

.iijutifies a denial of tax exception.

No Act of Congress hams spoken to the issue of inter-

racial ratingg or marriage as a condlitein of tax exemption.

NeverthIels n'55E 01 vague gro11d fl "uhh) e o)li ne )Oiiy the

Fourth Circuit has auith1o'izel tle IRS in e ffeet to )E'narilize'

a r']igious ins tiiution which (hoes no(t keep in step with the

view of the IRS on tils very 1)er1sonial matter.
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AR GUME'NT

L. There has been a significant inzfrinigemient of reli-
gious rights under the First Amendment.

This Court has long guiiarcled the sensitive border be-
between First Amendment religious freedloms andl legi-
ti7ate state interests to avoid any unnecessary confits
between the two. Only a compelling state interest will
allow the government to burden the free exercise of reli-
gion, Se1crbert v. Verner, 874 U.S. 398, 400( (19(i3) ; Tis-
consin v. Toder, 406( U.S. 205, 215 (1 972). hIle government
must not interject itself into the internal affairs of reli-
gious organizations, particularly where there is a danger

of potential e'nItangleeI'nt. LCmn vl y. Kui rtzmni(171. 408 U.S.
602 (1971). Most recently in N.L.RI.B. v. Catholic B ishoI
of Chicago, 440O U.S. 400 (1979), this Court held that the
National Labor Relations Board could not assert juris-
diction over circho)erate(d schools in Ciicao. Since
Congress had never exIressly directed that religious
schools be made subject to the N.L.R.B., the Court de-

clined to exte(nd the Board's jurisdiction by implication
into such sensitive areas. Eve rythinIi g that went On in such
schools would have )een subject to review by the N.L.R. B.,
creating entangling clurch-stat relationships ofth very
kind the First Amiendmient sought to avoid.

So also in the present case, if the TRS is autlorizedl to
deny tax exemption merely onl the basis of its View of
"public policyy, which in this case conflicts with the larietail
rules of a religious school, then very little that goes on in
a religious organization might not give rml to further
interference. The Revenue Proceduhre which th '' TRS has
applied here (Rev. Proc. 75-5)0, 1975-2 ('.B. 587 (1975)), by
its very terms asserts a right to review all school activities,
policies and programs to ensure that a racially nondis-

................. ...-, <-<.-,:, .. _r..,,..,. .z.,yr,, .,.r: "r *fF.2'.co ;.: r: rx; _+'r"_ 7, T..-.:iy. n.. ....... .. . _ _.. .r< _
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criminatory policy has been Rd(olltel) Eveni on tis issue,
tlle federal e1itatg lelllelt Wil1 lie tllorong}l 1 ({l peltive.

A fl ?LCS lears fllt ili S issue of racial (li seiiinniiiation is
but the thin end~l 01 the wtlge( . ByV letJ ter' to the IIl S (datced I

March 20, 1978, Jeffr'ey iI. M iller, Assistiant Sta f'f 1 )i ree-
to' for Federal laval tnion ot' tlie liit<-dI States ( 1111111 :-

sion onl Citvil Iig'hits, with ref erence 1co curIch awl otlir
p)rivate 5cll0ols, ls alrentl (leI1BllAi thati t}le [ I "p)e-
eifically prohibit racial, ethnic and ex discrimination in
tile tre tillent anl select 1011 o.f ult .'''

taX cXcnlptionl to those who (liscr] nate on Ie basis of
T'ace would give it the power 1to deny an exception) to those

WllO diSerifllinnfte 011 Wt basis ()f sex, aue, rel I ion.1, etnll
acRekg'olm(1, or Wllatever othlr pole ity the I US onyav choose

front time to time to favor. AlleIe'd'1 racial, ethnic or sex-
ual dlistilction;s (b1lh be4' sajid1 to exist, or igiht ind feed ex-

ist, lit (.olnitOry ass ig4n1 inents, dilig f Ieilln8ihti, ('lass as-
signmllents, athf~leties,, g;1 liradin, students 1lans, emloymen)1't

opportunities or lisci plinary priact ices. W'on14 the J IUS
he J UStilied int deiiyin1g a. ('xemi )tioII to t0111n1arvies or

2 A] racially nondiscriminautry policy as to stidcnts ians: the
schooll) atlmit s the students of any race to all the rights, privileges,

progamsI'ill.i.5 an1 cI ltti vities generallyv accr 1 oI' r made aiva l1)e t)
stidInts at that SChool adi(l that the >chool d)o ;es no)t discrimi ini

the basis f1 race in dmlinian o1"ehcti md (t itpo'ieaWd1 jP tlics, adnns-
~ions policies, scholarship andit loan pr Zr ans . and athletic ml u Iher

schil-athniinisteredl program" ( Rev rc.1r 7$-50, See. 3.0, 15-
C.L. 587 (1975)).

3 Neubergecr and Crumplar, Tax E"rem pt .K ':,i'u Sch/ ' nd'r
attack: ( '"JInlictinj ( a s of tiu lf r d ' m'iv l an d'h / a Int;;ra'-

lion, -48 Fordham li Rev. 224, 27 (17 cting, the statement ot
WViltt 1,. 1a11, T'a.-E.rempt S atus I| Pri'ate ScimL s: I carings

IU:|are ithe SIbconini. en l zr:+sigitt I he!x i mm. 4 i Ky (UVS
and I cans, %6th Co~ nug.., 1st es 0'; 8 1 7 . Y
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yeshivahs because they do not train Wmn7lc1 to be priests

or rabbis, or (o iot let them teach theology ?

Religious distinctions themselves might be seize(l up1 )on

as contrary to public polcy. te the recent case of Oral
Roberts Unzersity V. Am)flericanl Bar As. ociatjin, No. 81-
C3171 (N.). Ill., filed July 17, 1981 ) welre a religious col-
lege successlully defended its right to the accreditation of

its law school despite its p ractice of adhnitting only stu-
dents who sulscrilbed to specific Christian beliefs. Coul

the IRS deny exenmption to church schools that (lid not ac-
cept atheists as students or teachers?

Arguably, all distinctions nmay in somi< sense be against

"public policy." But that does not give officialdom a roving
conulissi on to impose its views on others, particularly

where that would violate sincere religious beliefs anl con-

stitute thle' governmental bureau( ra as1cV f a watchdlog over

the practices of religious institutions.

T(o deny tax exmption on the vague groun d of "public

l))icy" will inievitalydv a ffet r'E(ligiostS lwhiefs and prac-
ties. 1f' the state directs t hat the pract ice of certain

beliefs will entail heavy financial b )urlens, those beliefs

are th reat(Peed while other beliefs moi're consonant with

official state policy are favoreI. The resulting (nt<anige1-

men~zt is appa ren t.

If tie po(li(ie's of the IM 1 S are compatiblee with the

religious beliefs of one(' sect, that s et would have no(i

difficulty in obtaining a tax excplion, while l dilferent

seet, out of step with pol 11 Qices 81pp} roved b y th1e IRS, woulI

b e unable to d lo so. Th1i crea tes the( d11)1E evil of tend-

ing to " ' lesltablish" the one setC mid of )reventlling the

seconi from freely exercisig11' its Iaitl. It would have

the ildhir(c't effect of imp1osing a federal presence on re-

ligion, uite (1tray1' to the fundamental premie of the

first Anmemlhnent.

..-. .. ,,,.,. m o. Ar nu, GVr ..... _...,, , . .. r

, : -, a ,.. .- r ay' 3 Yl'IP'Ikrv_
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II. Congress has not demonstrated any affirmative in-
tention to interfere with parietal rules of private
religious institutions.

As , in K' .LI1.RJ v-. Carz rthli Dishop rof Chjicago , AAO( U'.S.
4)(0 (1979), tlere is no clear (ongresional hmd late for
the I HS to impose its poli](l.s upon~ religious seihools.

U'ndIer :'d U.S.(. 1()1 (3 ),(). th ict th1a1t an orLani zatiol
is OJ)1T.tH[ ( NrlI:iV'lV tOI' p'r'ated eclusi.vy (fr1 or' (d tluiolU p'-

1};)5e .is all that is required for tx. exepll)till. Ie 1IlS's
ownI rIgulatins1 )I deV0 Ii' t hat any one exemfpt )Ir'pose will

.uflli'e Ts. i I'eg. 1 l . lW (e) (.)- (d)( 1 ) ( iii) ( 1959). The
I outii (ircuit's inIterIretation, t hat a rt li. gIou organi-

zion (r1' an ducI'aina em 01 ) mu t aKlso.:n mee 't the defini-

simply flies in the face' of all known rules of statutory con-
strVuction.

F'urhf 1(eIlor(', by th1(= (nnetmn(lt (of thn e qi{) 1 I999 Tea sury and
P ostial Servic-e Appro } priat ions _ '4 (Puib. i . 9t- 74, 98

St at. 559) , the IRS wnis forb '1ii h~l n o spiI any 11o1ney

under101' ne0w rg'l1at ions to iIleiwllnt t hOse pol ji)Cjies.' iln

i'rIvite, ret or r llls ot onl as o ngress
ria ftrIomC) odring thllY I lie IRI{S to) ter'C' this area, but

it als has tied the pllise stPingI s to keen the IR' S out.

III. The important issues here presented have been be-
fore this Court previously~ but have not been de-
eided.

ThIis case~ raises lhim) prt ant is ules thle ( court has ('0n-

;idte''red (=I oterI('I oCcasions, )u11 ' '' neve (rdee ltled. Tn Colt
v, (reen , 494 1 U.S. 997 (1 971 ) , tli s (Court atfiimel per
('nr7amfl , without o)p1ii1 on, the deci sion in G(r o n v. ( on-
wdly, 1:: F. Suppo. 115W (D 1).D.('. 197i 1) to the effect that

r _,. ...

y y
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a segregated private school might lbe deniedd tax exemnp-
tion under 26 U.S.C. {l 1(c.) (3). Nevertheless, no re-

lig ius school was invlvdl. When the case at bar was

)reviously before this (Court i Bob Jone's university v.
BSin on, 416 U.S. 725 (1974), it. was <deled on procedural
grounds without reaching the merits. Neverthel ess, the

Court referred to Green as involving a (question(' which "has

not received plenary review in this (court, and we do not

reach tlat issue today." (-116 .S. 725 at 740). Since the

plaintiffs in Green 1ad1 sought to enjoili the 1liS from

granting tax exemptIon to private' non-re'iliious segre-

gated schools, and since the IRiS reversed its own posi-

tion on appeal, this Court found that there was never

any "trily alversary controversy" before the Court (416

UJ.S. 725, 740). Green. the refore has little value as prece-

(lent for the case a.t bar.

More recently, in Rtnyon v. Mcr vary, 427 1U.S. 160

(1976), this Court held that private nonl-rcligio-us8 schools

could not exclude Negroes, hut carefully limiitedl the (cli-

siol. to avoid ap)licationl to "'private sectarian s(hlools

that practice racial exclusion on religious grounds" (427

U.S. 160, 167).

Here, we have a l)rivate sectarian school which does not

practice racial exclusion but loes, on religious :rounds,

inl)ose social rules base liponl racial (listilct ions. There

is a clear record a1n( findings of fact that the religious
leliefs are sincerely held an1 believed to be based on a

Biblical tolunlation. Although petitioner is not affiliated

with any church, its religious 1)eiefs so color all its activi-

ties that the trial court hld1( it to 1) a religious organiia-
tion in andl. of itself, and1 its own religious order. 468 F.

Supp. 890 at 894-895.

.
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It woI uld1e lificult to findc another case that offers a

better opp ortulity to re( Vsolve these flnlameltal queCstiofl

that have so far ev8aledl authoritative review.

CONCLUSION

For the reasons stated above, amicus respectfuly urges

this CouTrt to grant a Writ of Certiorari to review the

JudIgmlent and Opinion of the United States Court of
Appeals for the Fourth Circuit.

Respectfiully submjnitted,

JOHN R1. )ROSDICK

550 Broad Street
Newark New Jersey 0710)2

(201) 622-4444
Attorney for Amicu~s curiac

_.,. . ,


