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Interest of Amicus Curiae'

The Christian Legal Society (CLS) is a non-profit 11i-
nois corporation founded in 1961 as a professional asso-
clation of judges, attorneys and law students committed
to the historie Christian raith. It Lax over 3,000 members
throughout the United States. The Center for Law and
Religious Freedom (The Center) was extablished as a divi-
sion of CLS in 1975 to ensure, protect and promote the
freedom of Christians in the exercise of their faith wunder
the guarantees of the United States Constitution. (LS,
through The Center, undertakes to marshal the necossary
legal resources to respond whenever the rights of (hris-
tians to excreise and express their faith are threatened.

CLS, through The Center, publishes a variety of mate-
rials and sponsors local and national conlerences provid-
ing continuing legal education in constitutional law, fed-
eral practice and procedure, state and foderal tasation
and, generally, law affceting non-profit organizations. The
Center's national membership and professional resources
enable 1t to study legislative trends and eaxe developnients
and to focus attention upon unconstitutional incursions
upon religious freedoms which wight otherwise go unree-
ognized, The Center has previously filed wnieus briefs in
this Court in cases involving questions of religious free-
dom.

In the ecase sub judice, the Tnternal Revenue Serviee
(the IRS) has been permitted to deny tax exemption to a
religious organization which, in the view of the IRS, does
not conform to what the IRS perecives to he “public

! The parties have consented to the filing of this bricf and their
letters of consent are being filed with the Clerk of this Court purstant
to R. 36.1 of the Rules of this Court.
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poliey.” The decision below can therefore have a serious
impact upon all religious organizations throughont the
nation with respeet to practices going far beyond the
factual context of petitioner's case. Neither ('LS nor The
Center endorses petitioner’s poxition on interracial dating
and marriage. Nevertheless, hecause “public poliey™ 1s 0
utterly undefined and indefinable, the TRS may, if the deei-
sion below standy, condition tax excmption ol religious
organizations on their conformity to whatever the 1I¥S
helieves to be the prevailing public sentiment. This con-
tinuing threat to all religious institutions is a matter of
ereat concern to amicus.

This brief is filed to provide the Court with the views 9.
of amicus on aspects ol this case which may not other- é
wige be adequately addressed.

Summary of Argument

The First Amendment's prohibition against “an estab-
lishment of religion™ or laws “prohibiting the free exer-
cise thereot™ has, in the case at bar, come into conflict
with the effort of the IRS to enforee its stand against dis-
tinetions—any distinetions—based on race. Petitioner was
found to be a religious organization sincerely holding reli-
aious beliefx against intorracial dating and marriage. The
Fourth Cireuit has held that the practice of those beliefs
justifies a denial of tax excmption.

No Act of Congress has spoken to the issue of inter-
racial dating or marriage asa condition of tax exemption.
Novertheless, on vague grounds of “public poliey™ the
Fourth Cireuit has authorized the TRS in offeet to penalize
a religious institution which does not keep in step with the
view ol the IRS on thix very personal watter.
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ARGUMENT

I. There has been a significant infringement of reli-
gious rights under the First Amendment.

This Court has long guarded the sensitive horder ho-
between First Amendment religious freedoms and legi-
timate state interests to avoid any unnecessary confliets
between the two. Only a compelling state interest will
allow the government to bmden the free exercise of reli-
gion, Sherberé v. Verner, 374 U.8. 39 8, 206 (1963) 7 Wis-
consinv. Foder, 406 17.8. 205, 215 (1972). The government
must not inter;j oct itself’ into the internal aifairs of reli-
gious organizations, particularly where there is d danmr
of potential entanglement. Lemon v, A nrtzman, 403 TS,
602 (1971). Most recently in N.L.I2.B. v. (' az‘]wh(' Lzs]mp
of Chicago, 440 U.S. 490 (1979), this Court held that the
National Labor Relations Board could not assert juris-
diction over church-operated scliools in Chic ago.  Since
Congress had never expressly  directed that religious
schools be made subject to the N.I.R. B., the Court de-
clined to extend the Board's jurisdiction by implieation
into such sensitive arcas. Iiver vthing that went on in such
schools would have heen subject to review by the NL.IWDB
creating entangling church-state relationsl ips of the very
kind the First Amendment sought to avoid.

So also in the present case, if the RS is authorized to
deny tax exemption merely on the basis of ite view of
“publie poliey™, which in this easc conflicts with 1le parietal
rules of a religious school, then very little that Coes on in
a religious organization might 110‘( give rive to fm{h(»r
interference. The Revenue Procedure which the RS has
applied here (Rev. Proe. 75-50 y 10052 CUBLART (1975)),) v
its very terms asserts a right ‘ro review all school activities,
policies and programs to ensure that a raci: 1y nondis-
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eriminatory poliex hax been adopted.® Toven on this issue,
the federal entanglement will he thorough and pervasive.

dmicus fears that this issue of racial diserimination s
but the thin end of the wedge. By letter to the 1R dated
Mareh 20, 1978, Jeffrey M. Miller, Assistant Statl Diree-
tor for Federal Fvaluation ol the United States Connnis-
sion on Civil Rights, with reference to chureh and othoer
private xchools, has already demandnd that the TRN “gpe-
cifically prohibit racial, vtlmi' atl <<=\ dierimination in
the treatment and seleetion of Taculty.” -

The same argument that gives the TR power to deny
tax exemptlion to thoze who diserimainate on the haxix of
race would give it the power to deny an exemiption to those
who diseriminate on the hasix of sex, age, relicion, ethnie
background, or whatever other poliey the 111N may choose
from time to time to favor. Alleacd racial, ethnie or sex-
ual distinetions could be said 1o exist, or mieht indeed ox-
ist, in dormitory assignments, dining focilitios, class as-
signments, athleties, erading, student loans, eniplovinent
opportunities or dixeiplinary practices.  Would the IRS
be justified in denying tax exemption {o seminarvies or

2 LAY racially nondiseriminatory poliey as to stidents means: the
school admits the students of any race to all the rights, privileges,
programs and activities generally accorded or made availible to
students at that school and that the school does not diseriminaie on
the basis of race in adninistration of is eduentionad policies, adnns
sions policies, scholarship and loan progrvam:. and at ﬂm and othe
school-administered programs<" ( Rev. I'roc, 7330, See, 3.01, 1573 _’

C.B. 587 (1975)).

1t
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# Neuberger and Crumplar, Tor E umfl Celious Selools Und oy
Attack: Cenflicting Geals of Relivious Frecdom and Racial Tite-pre-
fon, A8 TFordham 1. Rev, 223 272 1‘)7" . citing the statement of
William B, Ball, Tax-Larcmpt St ulm of P)z ate Schools: Tlearings
Licfore the Subconi cn Creersialid of (e [owse 0o, en 1 gas
and Means, 96th Cong,, 1st Sess. 208 (1?-’7”)
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veshivahs hecause they do not train women to be priests
or rabbis, or do not let them teach theology?

Religious distinetions themselves might be seized upon
as contrary to public poliey. Note the recent caxe of Oral
Roberts University v. American Bar dssociation, No. S1-
C3171 (N.D. I, filed July 17, 1981) where a veligious eol-
lege suceessfully defended its right to the acereditation of
its law school despite its practice of admitting only stu-
dents who subseribed to specific Christian beliefs.  Could
the TRS deny exemption to churelr sehools that did not ac-
cept atheists as students or teachers?

Arguably, all distinetions may in rome sense be against
“public poliey.” But that does not give officialdom a roving
commission to impose its views on others, particularly
where that would violate sincere religious beliefs and con-
stitute the governmental hureaucracy as a watchdog over
the practices of religious institutions.

To deny tax excmption on the vague ground of “public
poliey™ will inevitably aflect veligious heliefs and prae-
tices.  1f the state direets that the practice of certain
beliefs will entail heavy financial hurdens, those beliefs
are threatened while other belief's more conxonant with
official state poliey arve favored.  The resulting entangle-
ment 1s apparent.

If the policies of the IRS are compatible with the
religious bheliefs of one wveet, that scet would have no
difficulty in obtaining a tax exemwption, while a different
seet, out of step with policiex approved by the IRN, would
he wunable to do =o. Thiz creates the double evil of tend-
ine to “establish™ the one xeet and of preventing the
second from frecly exereizing its faith. It would have
the indireet effeet ol mposing a federal presence on re-
ligion, quite contrary to the fundamental premise of the
First Amendment,




If. Congress has not demonstrated any affirmative in-
tention to interfere with parietal rules of private
religious institutions.

Asin NJLR.D. v. Calholic [f‘;\k}'//;,') uf (']H‘(‘(I\/]() 40 ULS.
90 (1979), there is no <-'i<'11 Congresstonal mandate for
the RS to 1mpose it p. diches upon religious xchools,
Uniter 26 TS0, 2001 (« )( the fact ('zmt an organization
Bope 1'”‘[1'(1 exelusively im,‘ religions o eduwoalivial pur-
poses ixoall that s vequirved for tax exenption. The RN
own regulations provide that any oie exempt purpose will
suftice, Treass Rege SLA0 G)-1ed) 1) (1) (199Y9). The
Fourth Circult’s interpretation, t}m\ a roligions organi-
zation (or an educaliconal oue) must also mect the defini-
tion o “charitable™ and o comply with “public poliey,”
simply flies 1n the Tace of all knewn rules of statutory con-
struetion,

[Ffurthermore, by the enaetment of the 1950 Treasury and
Posfal Nervice Appropreiations Aot (Pub. 1 0674,
Stat., doB), the TRS was forbidden to spend any money
uidder new  regulations fo implement  thexe policies in
priv mx religlous or church ~chools, Not only has Congress
refrained from ordering the IRS to enter this area, but
it alko has ticd the purse strings to keep the TN out,

L The importaut issues here presented have heen be-
fore this Court previouwsly. hut bhave not been de-

cided.

Thix ecase raises tmportant issues the Court has con-
sidored on other oceaxions, but never deerded,  Tn Coit
V. Green, 404 TR0 997 (1971), this Court affimmed per
curiam, without opinion, the decision in Green v, Con-
el 500 100 Supp. THHD (DUDLCL 1971) to the effeet that




a segregated private school might be denied tax exemp-
tion under 20 U.S.C. §901(e)(3). Nevertheless, no re-
ligious school was involved. When the case at bar was
previously before this Court in Bob Jones University v.
Simon, 416 U.S. 725 (1974), it was decided on procedural
grounds without reaching the merits,  Nevertheless, the
Court referred to Green as involving a question which “has
not received plenary review in this Court, and we do not
reach that issue today.” (416 U, 725 at 740). Since the
plaintiffs in Green had sought to enjoin the 1IRN from
granting tax exemption to private won-religions segre-
gated schools, and since the IRS reversed its own poxi-
tion on appcal, this Court found that there was never
any “truly adversary controversy” before the Court (416
U.S. 725, 740). Grecn therefore has little value ax prece-
dent for the case at bar.

More recentlv, in Runyon v. McCrary, 427 U.S. 160
(1976), this Court Leld that private non-religious schools
could not exclude Negroes, but carefully limited the deci-
sion to avoid application {o “private sectarian schools
that practice racial exclusion on religious grounds” (427
U.S. 160, 167).

Iere, we have a private seetarian school which does not
practice racial excluxion hut does, on religious grounds,
impose social rules based upon racial distinetions. There
is a clear record and findings of fact that the religious
heliefs are sincerely held and believed to be bazed on a
Biblical foundation. Although petitioner is not affiliated
with any churely, its religious beliefs zo color all its activi-
ties that the trial court held it to be a religious organiza-
tion in and of itself, and its own religious order. 463 F.
Supp. 890 at 8H4-895.
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It would he difticult to find another case that offers a
hetter opportunity to resolve these fundamental questions
that have so far evaded authoritative review.

CONCLUSION
For the reasons stated above, amicus respectfuly urges
this Court to grant a Writ of Certiorari to review the
Judgment and Opinion of the United States Court of

Appeals {or the Fourth Circuit.

Respectfully submitted,

Joux R. Drosprck
550 Broad Street
Newark New Jersey 07102
(201) 622-4444
Attorney for dmicus Curiace




