


' SUPREME COURT OF THE UNITED STATES.

OCTOBER TVERM‘, 1907.

No. 190,

BEREA COLLEGE . %
. s
TIF\TE COMMONWEALTH OF KENTUCKY..

~ IN ERRORTO THE-COURT OF APPEALS OF THE STATE OF
: " KENTUCKY.
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7“ The indictment/in this case cimrges Berea (:gege with the

BRIEF FOR PLAINTIFF IN ERROR.

- <offense of “maintpining and operating a s¢hool fyr whites and
'~ negroes,” which is alleged to have been committed as follows:

< The said Beren College, being ‘4. corporation duly
“ ineorporated under the laws of the State .of Ken-
“ tueky and owning, maintaining and operating a eol-
“lege, school-and institution of learning known. as:
“ ‘Berea College,” located in the town. of Beres, Mad-
¢ jgon County, Kentucky, did unlawfully and wilfully
« permit and - recéive both the white and negro races
“ a3 pupild for instruction in.said college, sehool and |
“ institution ¢f learning.” . = ° o .

: There was 8 demurrer to the indictment; whiéh ‘was over-
- ruled by the court, and exceptions.taken; and on the tridl the °




-Gourt ‘gave the fblld;ving instedction to the jurj, to which the ",

e e

_ plaintiff in error objected and excepted: .

“Tf the jury believe from The evidence heyond 4 -
“ reasonable doubt that the deféndant, Berea College,
“being a corporation and owning, maintaining and”
“ operating a college, school or institution of learning - -
“known as Berea College, located in the town of '
* Berea, in Madison County, Kentucky, did, in Mad-«

. “igon County, Kentucky, after the 15th day of July,

1904, and before the 8th day of October, 1904, un- - -
“lawfully and wilfully, that is, intentionally, permit -
“ and veceive both the white and negro races as pupils

- for instruetion in said  college, school and institu-:

“tion of learning, the jury should find the defendant” -

{3 3 B oy o
guilty and fix its punishment at a fine of one thou- -
. “sand dollars,”. - : :

s

The plaintiff in érror asked the court to give thefellowing *

” instructions, to which the Commonwealth cbjected, and the "
* objections were ‘sustained and both of the instrictions were .
refuged, to which the pldintiff in error excepted: '

I the  same school, under which ‘the indictment
*.'@ herein “wag found, is-in - conflict with the Bill of

“1. Tha the. act of the General Assembly of, the
“Commonwealth of Kentucky entitled ‘An act. to
“ prohibit white and colored persons from aitending. "~

“ Riphts and the.Constitution of the Commonwealth - *

- of Kentigky, and is riull and void; and the jury is~ .

© ' “instructed to find the defendant not guilty. ©

) .* herein-was found, violates the ‘provisions -of the

429, That the act of the General Assembly of the
“Commonwealth of Kertucky -entitled. ‘“An: act to- ..
“ prohibit white and eolored persons from attending
“ the -same- schoel,’ under jwhich* the 'indictment -

" % Fourteenth Amendment to the Constitution of the -

" “United States; and js-null ‘and. void, and the jury -
. “ig irfstrneted-to find & verdict of not guilty.” N

' The jury found the piaintfff; in error. ghil't,y, and the court -
* imposed a fine of $1,000." An appeal was taken fo the Gourt
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of Appeals of the State, and on the 12th day’ of Jane, 1006,

that court affirmed the judgment.* {See Opinign, R., 27-87.)
.. The indictment was found undét an-act approved on'the
224 of March, 1904, entitled “An acf to prohibit white and

« colored persons from attending the samhe school,” which reads -

as follows: . -

« © ,“Spomox 1. That it shall-be unlawful for any
“ pe:ls;}?{ corporation “or asgociation of persons’ to
“mabitain or operate any college, school or: institu-

‘“tion where persons of the white and negro races are
“both received as. pupils for instruction, and any .
“ person or corporation who shall operate or main-
“ tain any such college, school or institution shall/,
“be fined $1,000, and any person or carporation who
“ may be convicted of violating the provisions of this
- * st shall be fined $100. for each day they may oper--
“ ate said school, college or institution after such con-
“viction. , : ]
“ Secrion 2. That any instructor who shall teach
“in any school, college or institution, where mem-
“bers of said. two races. ave received’ as pupils for(in-
, ¢ struction shall be guilty of operating and maintain-
“ing same, and fined as provided in the first section
L ‘“ hereof, N § [ -
. ‘8ecrion 3. It.shall:be unlawful for any white *
“ person to attend any school or-institution where
“ negroes are received as pupils or recéive instruction,
“and it shall be unlawful for any negro or colored
“ person’ to_ attend any school or institution: where
“white persons are recéived as pupils or veceive in-
“struction.  Any persoirso -offending shalt be fined
8§50 for each. day ‘he atternds duch ingfitution or
; : school: Provided, That-the provisions. ofzthis law
“ reforny.

“Beorion 4. Nothing ifi this aet shall be con-

“ strued to prevent any private school, college or in:
“ stitution “of learning from méintaining a separate
“gnd distinet branch thereof in’a different locality,
“ not less than twenty-five miles-distant; for- the edu-
* “eation exclusively of one racs or color. :

¥
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shall niot apply to any penal institution or house of -
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R { “ plant constituting, to all intents one building, - A

~ S
o

** both races had been' struetgd ‘tdgether,

© racds are both receWed as pupils. for mstrudtmm In eqn- - ;

I e
( A 4 q < . ‘, .
“SEcTION 6. Tlua act shall not talle effect or be,
“in operation befors the 15th’ d&y of July, 1904.7 .

: Ac‘ts, 1904, ch. 85, p.-181 N

x&s the court below decided all the questmns amsmg uhder ‘L'
- the Constitution of *the' ‘State, - the- only - question hexe st

BN whether or not the e in question is a Yiolation: of the v\,i-

Tourteenth Amendrgent to the- Constitution of .the United *
’States. There is o controversy gbout the facts, and if thqm\: ;
was, this cqurt would nof review them. . Tt was- showﬁ that -
1Q 'the forendon of September 13, 1904, one white pupxﬁmd
e\gloofp\pupﬂ ‘Were presented to a teacher at the hollege,.
o gave then instruction: together (R. ,122) It s

1mpropér to say-that this was done fdr the- purpose of \m
ing the stroﬁg%t oasﬂole\cafsa in favor of the qmmon- .
_ wealth "and se: dgemon for the (*u]dance the col- . .

Tege in - the furtlﬁ'n he indi¢tment ‘did not’ charge? ti'nt\
ol doeg: the statute "
make; that fact: ‘material.- havas sufﬁclént to.eonstitute the
offense "that if - any - perso\n orpordtion, or assadiation of
persons ‘maintdined or operat -any collpge, schnol or in-
stitution of leammg where pfsons of the white, and negro

" struing. this part of the et the courb belnw.smd

e It evlde tIy was thoug‘ht that' fhe eﬁect of the -

o “stafute ﬁu&t be nullified by, teachin the twg rages’

- “in the same school, at:the fime and ‘place, in fact; .

o o Ybut perhaps in different rooms*of the' ‘syme build~ .,
\ %ing, or in different ‘buildings of the sme college -

vk teaching in different: xoms of *the same building,

- “orin different buil 5 ildings so x‘iear%lo each other asto™ *
~“be p‘tad’tacally on uld, violate't e stahlte” (R e
.36, . .

D0, .

b S
Gon‘ 'tut@v\x\rof- the "

‘Umted States pmwdegf‘ LR

i a}lIIo St.ate shall make or
: “sh 'abmdge thé, prmleges or Immumtles of
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The Foutteenth Ame;pdm?nt to*\\i
A

enforce ‘any. ln.w 'whic
01t1-




. N } L ?
L zens of‘ the Umted(Stat&s nor - sha]l any State de-- - s
| “ priye any person of life, hherty or property without
; “ d o'iprocess of law; nor deny to any ?e raqh mt in .
“ its _]{msdlctmn the equa protection 0f the law.
g o

,Our contenﬂlon is that-a lej lative enactmentt depmvmg' t

5 a perq&n of the'right to pursde his usual ogeupation or de-

privipg a person of the nght to attend a gchool or institn-
~ tion of learning of his own choice isinot dge” lﬁmceﬁs of law, . ) i
. and if the ﬁerson is a citizen of th ited ‘States such’ a,n
e actmeént abridges His mvﬂeges anii 1mmumt1& as such. -
erea C()Ilege was lﬁ/p orporated under the taws of the State.~ "
- of Kentucky, in, July, 1?859 for the purpose of “promoting's e
the cause of) zChmstI” when the institution of slayefy stli ex- . L.
-isted in the $tate ‘aind_amendments, {0 the ¢harter d\}'ere Do
. adopted in April, i897 and, July; 1899 (seo SAppen 1
* and i has mmntn;ned its-schiool -continugusly From’ its ﬁrst J
orgamzatibn until ‘this legﬂ%latmn tqol\ flect. Tt has in- | )&
vested Targe sums -of money in the (purchase of land, the. - - "°
erectmn of ‘necessa‘ry ﬂ%ngs, iproviding furniture, bopks,
b

DS N

efs; for the use of its pupils. It has received® considerable
" sumé; as endowments, to beused on}y for. the\educahon of"
the two races, alliof which would! be lost if it is prevented °

3 fromh céngmumg ,tqﬂo g0y and besides: the value of a large \ :
- part of its property witl be destrayed or ‘greatly impajred if =
- this act is enforced. ' The act in questmn declares its: 01 ‘qpa-

. - tion uplawful and-imposes penalhwu on thqvmshtutmu for .

: conhnumg it. ‘Nat only is the institution' declared guilty of .. -

. erime. if it receives as pupl s for instruction _persons of .the - U
 white md olored races,\'but the teachers are decim:ed gullw L
of crimey they teach in the msmm\mn, and all pupils,

.- white .or %rl red, m’e dechu‘ad gu]lty of crime: 1f they at-

s tend.: e & :
7 Tewill b observed that the statute ‘does not merely pro-
, hibit the teaghmg’ of the two Tdees fogether, or. fromsﬂe‘aéh
g e, in’ the ddme oom, or from gwmg “instruuction.

: frqgn swme teachers, but is mtendeét to pre?Ve}Jt the same

<
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person, assocmtmn,] etc from recemnglboth races for.in-
struetion, no matter where ‘or by whom they may be taught,
if* they are tanght -at the same place. a

The act “cannot be separated info several ‘parts and fld . ‘

" to be partly conetltutmnal and partly’ unconstitutional;

’_\\;\'

v

: relates to bub one- subject.and has only one purpose, which,
as” just “stated, is fo prohibit the' same person,.or the samg
corporatmm or the same as-xocmtf}on of persons from receiv-
.ing, pupils of g

. acomplish tl\ns purpose penalties are. imposed, not only upon
the. offending . pérson, - association, - or /%rpomtwn, but .also

upon. aJ)\ persons who téach for the institution, although

\' they may tench the two races separately, zmd up“o}j all pupils

o cor}stxtutlonal pros

who - attend su,(.h schools\altl;\)ugh ‘the- two races may’ be

he two, races for, instruction; and in order to -

taughty sepamtely by dlﬁ‘eleK teachers ahd in dxﬁment‘ :
i\

1[;001(15 \

T
In view of t[ns m follows* that the qonsututlonaht of eaeh X
‘and._gvery provision of the 'act, all’ being intended' to ac. -

. complish ohe purpose.and all having a ehrect bearing an thé

. rights-and mtorésts of the }:ﬂzuun{f m error, must in-
quired into. by.the court, gmd if any ‘one 0? them is.uneon- -

stituti na.l the entird act a k C
Thére are two classes of( qﬁ&m Whl a party has a

nght; to- rely upon | the ﬁnconat;mtlonahty of a statute.
- TFirst, where his mghts are’ mjurxously affected. by the un- | -

.
\.

ond, where thq unconqtﬂuildnal prov;smn would not of jtself
direetly affect Fis, Tights, bist is so-connected with - the‘con-
" stitutional. provisiong which do -affect them that it invali-
dates the/enhre act. " As to the finst. of these roposmons
_ thebe: cari be-no room for controversy, while as t\(\&h

ntamed in the statute; and, sec-

e second e

its correctriess has: heen repeatedly récognized by the courts.: I
w- It would be tedmzj to cite all the cases pn tlns'pomt, but we.

¢all the attention
Su;%me Coy
In Fiz'td w\a. Glartk

£ ‘the court fo- two of them decided by the
?e United States. -, *

.n“;«r\“ , : .

ik, 143 U. 8, 649, apd the cases reported. o




wzth it, the question argued zmd decided hy court' was
whether the so alled reciproeity elause of the act of Makch
3, 1B83, whicl relaied solely -to the duties on " sugars,
molnsses, tea, zmd huies, was or was-not constitutional™ The
pames who institated the actions had no iritérgst whatever
in the duties imposed upon any one of those afticles, but
they claimed that the alleged unconstitutional elause invali- -
dated the whole act, and that therefore they were entitled to
recover batk the duties pazld by them on woolén goods silks,
T and cattoh. The court took jurisdiction of the constltnnonal
question, but demded that “the~clause assalled was not in~
valid.

The other case is Polloclc vs. Farmers’ Loan &1 Trust Com-
pany, 158 U. 8., 601 (the Income TaX cases), where it was
Reld that several long sections of the statute, in which the
complaining parties had no interest whatever, . were uncon-
stitutional and void in fote, because (;hey congained, anong
many other things, provisions imposing a tax .on incomes
. derived from personal property and real estate: Tano

In the ease at bar the rights of the plaintiff in erro& are
dlrectly and mJunously affected, not only by the first sec-
. tioni of the act, which we claim ‘is-clearly uneonstltutmnal
" but by the second.and third sections, which prohibit all per: -
“sons.: from " teaching. at its sehool®and prohibit all persons:
from -attending it, its purpose being te proh:blt the same
- pegson; corporation, or association of persons from teuchmg
Tzuplls of both races at the samie place, even though they may
“be tanght separately. The provisions of the act which im-
" -pose penalties upon the teachers nd pupils'are parts of the
(- fieans employed to aceoraplish that ons purpose.
o If thé act had lmposed Do penalty: whatever upon-the
persons, .corporations, or-associations for operatmg or 1nain-

to fines, as is done in the sewnd and th.xrd sections, it is
“evident that the  effect upen the institution’ would be just |

the same as it -is now;: that is, 1t3\busmess would be de-
3 \ -

§ iammg theschool, bt had subjected all-teachers and puplls o

N\
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stroyed and. the value of ite.property would be greatly 1m—

paired, for, without teachers and pupilg; it would be forced to -~

abandon the work for which it wes organized. It ig plain

. _.that the college is directly interested-in resisting the en-

forcement of the act as & whole, and the enforcement of
any part of it, and therefore has a right to rely in this
proceeding upon the unconstitutionality of all, or any one, :

- of its provisions. Even if the -interests of the institution.

were nob-directly and-:injuriously affected by the sections . -
of the act imposing penalties upon the teachersgnd pupils,
the statute, as already stated; is an entirety, and all its pro-

~visions.are intended to effect a single purpose; so.that if

any material part of it is unconstitutional, the whole is void. -
There sre mapy cases in which part of a statute may be -
declared unconstitutional, while other parts are held to be -
" valid; but they are all cases in which the parts are clearly
sepamble and may well stand alone; and, besides, they are. -
not eages in which the enforcement of the unconstitutional
parts would ‘afféct the complaining party. just as much as -
the enforcement. of the constitutional parts. . In no ease will
the -constitutional part of an' act be enforced when .other -
- parts are unconstitutional, unless the court can assume that ™
the legislature would have passed the act 1f the® vmd part .
had been omitted.

The simple act of opemtmg and maintaining the school -
conshtutes the offense charged in the indictment, and it was”
not nece@sary or. propez under the statute to make y any, fur
- ther charge. In order, \ﬁlemfore, to sustain the validity of -
this leglslatlon ag. prgper exercise. of~the police powér, :
the court must know judicially, outside’sf the statute and..

" outside_of .the indictment, that the operation and. mainte- -
nancg of such & school are detrimental to the public peace,.

health, or safety, or it must concede that the: legislative
judgment upon that subject is conclusive.  Ts there any fact
judicially known to the eourt which would authorize it to
decide that such schools -or institutions are so detnmental.
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in any of these respects that the legislature hes authority
to suppress .them by the imposition of fines and penalties -

upon the proprietors, teachers, and students? That ‘both

. races shall be educated. is -the seitled policy -of the State,

~

and that they are taught in schools maintained by public
taxation in the same towns, villages, and districts through-
out.the State is a pyblic fact of which the court will take’
judicial notice. . . o
The legislature is not the fipal judge of the extent of its
own power; for if it were, constitutional limitations, would
be useless. But, in the present instince, the legisluture has,
in the very statute before the court; recorded its judgment .
that the coedueation. of the two races at the same place and
in the same building, and by the same teachers, is not con-
trary to a sound public policy, nor in and «of itself detri- -
mental in any way to the health or morals of the teachers
or pupils or injurious to the health, morals, or ipeace -of :the
community at large. By a proviso in the third section of
this act it is expressly provided that its providions shall not
apply to any panajlﬁnstitution or house of reform. ‘This,
of course, inclut?’es all public penal institutions and all

houses of reform, whether conducted by the publie’ atthori- .

ties or by private individuals or associstions, and com-

“pletely Temoves the only ground upon which this statute

could possibly be supported as a valid enactment under -the
police power. <

‘tained by the State and its power over ptivate schools and
institutions is obvious. In the case of public schools the
legislature may ,reg‘u% the hours of teaching, preseribe
the texi-books, the ‘qualifieations of ‘teachers, ‘the -ages at
which pupjls shall be admitted, classify the studenis who
shall be instructed. together; and in fact-do almost anything

“which ‘does not make unjust or unconstitutionsl sdiserimi-

* ‘nations among the people.who contribute by taxution to the

funds used in defraying the expenses of the system. But
o g . i

\ : i .
The differencé between the extent of legislative power
-over schools and other institutions established .and main-
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a private school stands upon exactly the same footing as any *
other private business, and the power of the State to prohibit -
it, or.to interfere with the right to teach in it, or to"attend
it, is no greater than its power o prohibit any other ordinary
occupation of the people. The statute is ufinecessary and
unreasonable, and therefore an arbitrary interference with
the rights of the people in the conduct of their private
business ‘and in the pursuit of their ordinary oecupations.
The-right to maintain a private school®is no more subject
N to legislative control than the right to conduct a store, or
a farm; or any other one of the various occupations in which
the peoplé are engaged. Could the legislature impose a
- penalty upon a merchant; or a farmer, or a manufacturer
for employing persons of the white and colored races to work«
together in the same room or field? These questions seem
almost absurd; and yet the answey to them must decide. this
: case, unless it can-he shown that the legal and constitutional
e rights of those who engage in the business of conducting
private schools or teaching in such schoels are not entitled
" to the same measure of protection as the rights of eitizens *
: engaged in. other pursuits. - The right of :the eitizen to-
. choose and follow an innocent occupation is both a personal
and & property right (Cummings vs. Missouri, 4 Wall., 321).
~Speaking of the right to make contracts, this court said
in Allgeyer vs, Louisiana, 165 U. S., on page 591:

“To deprive the citizen of sugh a right as herein
“ described without due process of law is illegal.
* Such a statute as this in question is not.due process,
- “of law, beeanse it prohibits an aet'which, under the
¢ Pederal” Constitution, the defendants had a right
. “to perform. - This does not interfere in any way
“ with the acknowledged right of the State to enact
“gstich’ legislation in the legitimate -exercise of its
“ police or ‘otheér powers ag it may deem proper. In:
“1he exercise of such u Tight, however, care must be-
“ taken: not to infringe upon those other Tights of the
“ eiﬁzg;z,‘l which are protected by the Federal Constitu-

% tion, . S




I

In the recent case of Schnair vs. Nawarro Hotel Imp.
Co., reported-in. 182 N. Y., "83, the statute involved de-
- clared it unlawful for a copartnership in‘the city of New
York to engage in or carry on the business, trade; or calling
of employing or master plumber unless the name and ad-
dress of such persons and of each and every member of said
copartnership shall have been registered, ete. .

In deciding the case the court said:

“The 1'ight to follow any lawful pursuit is one of
“the inalienable rights of a éitizen of the United
“BStates. * * * ‘There is no more sadred right

. “of citizenship than the right to pursue unmolested

44 lawful employment in' a lawful manner. It is
“ nothing more or less than the sacred right of labor.
“ All laws therefore which impair or trammel these
“rights, which limit-one in His choice of:a trade or
¢ profession, or confine him to work or.live in a
“ special locality, or exclude him from his home or
“ restrain his otherwise lawful niovements, are in-
“fringements upon his fundamental rights of lib-
“erty -which .are under "constitutional protection.
“nary trades and pursuits which are"innocent in
¢ themselves and have been followed in all eountries

“from time immemorial, must therefore be free in

“ this couritry alike upon the sgine terms.  The lib-
“erty of pursuit, the right to follow any of the ordi-
“nary callings of life, is one of the privileges of a
“ citizen of the United States.”

In support of these propositiong the court cited:

.

 Yick Wo vs. Hopkins, 118 U. 8., 356.

Butchers Union Co. ws. Orescent Gity Co., 111 U S..
746. ’ . .

Slaughter-house case, 16 Wall,, 36.
Colon vs: Lisk; 163 N. Y., 188.
People vs. Qibson, 101 N. Y., 389.

People vs, Marz, 99 N:-Y., 877,
* In ve Jacobs; 98 N. Y. 98.

Lochner vs. State of New York, 198 U. 8, 45.

& ~

“The common business and eallings of life, the ordi- =




Sao 12

i -My. Justice Washington, in the case of Corfield vs. Goryell,
-~ Washington C. C., 871, in defining what were the privileges
_and liberties of citizens of the several States, said:

" “ We feel no hesitation in confining these expres-

' “sions to those privileges and immunities which are

- “in’ their nature FUNDAMENTAL; which belong of

© “right to the eitizens of all free governmenis, and.

- “ which have at all times been enjoyed by eitizens. of
- “the several Statés which comprise this Union from

! " “the time of their becoming free, independent and
e “ sovereign. 'What these fundamental principles are

“it would be-more tedious than difficult to enumer-
- -“ate. They may, howeveér, be all’ comprehended
“under the following general heads: Protection by

P

“the Government; % * * .the! enjoyment - of

“life. and liberty, with the right to acquire and pos- :

“ gesg property of every kind, and to pursue and ob-
“tain. hapiness and safety, subject, nevertheless, to
“guch restraints as the (Government may prescribe -
“ for' the' general ‘good of the whole.”

"~ 'This was quoted and approved by this court’in’ the case
of Magwell vs, Dow, 176 U. 8;, 588-569. N
‘Speaking of the restraipts- which legislatures may consti-
tutionally impose upon the people for the general good, the
court said, in the case of Munger vs. Kansas, 1%3 U. 8., 681:

Tt does not at all follow that every statute enacted -~

“ ostensibly for: the. promotion: of these ends is to be
“aceepted #s o legitimate exertion of the police -

_ “powets of the State. . There are, of necessity, limits. -
- “Dbeyond  which legislation cannot’ rightfully "go.

" .. “While every possible presumption.is to be indulged
" “in-fayor-of the xalidity of a statute (Sinking Fund -
“ cases, 99-U. 8., 700; 718),. the courts must obey the : -

“ Copgtitution - rather ‘than-the law-making depart =

“ ment of the Government, and must, npon their own

- “ responsibility; -determine whether, in_any particu-
“lar ‘case; . these limits Have, ‘beeﬁf}’a#ssed; o’ what
“ épurpbse”‘:it; was said: in Marbuey vs. Madison, 1
“ Granch, 137, 176, ‘are powers limited; and, to what

“ “purpose is- that-limitation committed to writing, if

s

‘ ' IR
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¢ these limits may, at any time, Be.passed by those
““intended to be restrained? 'The distinction be-
““tween a government with limited and unlimited
“ ¢ powers is abolished if those limits do not confine
“ ¢ the persons upon whoin they- are imposed; and if
" “*acts prohibited and ‘acts allowed ate of equal obli-
¢ ‘gation.” The courts are not bound by mere forms,
“nor are they to be misled by mere pretenses, They
“are at liberty—indeed, are under a solemn duty—
“to look at the substance of things, whenever they
“ enter upon the inquiry whether the legislature has
“ transcended the limits of its autherity. If, there-
“ fore, a statute purporting. to have heen enacted to
*“.protect the public health, the public morals or the
“ publie safety, has no real or substantial relation to
“ those objects, or is a palpable invasion of rights se-
“ cured by the fundamental law, it is the duty of the
“ eourts to so adjudge, and thereby give effevt'to the
‘“ Constitution.” o

Lo N
.

v’l‘he. nature or extent of legislative ‘power cannot be
affected” by calling it the “police power” Absolute arbi-

trary power over the lives, liberties, and ploperty of the peo- '

ple cannot exist in this country, under any name or in any-

form, and it is always the duty of the courts to disregard

mere names and forms in determining whether the legisla- = -

ture his or has mot exceeded. its -authority. It is for the

. eoyrt to decide, not.only whether the subject to which legis-
- lation relates is within the scope of the power attempted to . -

be exercised, but slso Whether the legislation itself ig-in vio-
lation, of the personal or property rights of the citizen.. The

- subject to which the legislation relates may be clearly within -

_the scope of the police power, and yet th\ef,enuctment may be

so unreasonable, unnecessary, or inappropriate’ for the ats

“complishment of the -purpose ostensibly designed, that the

* “eourts, in’ the discharge of their duty o protect personal and

~

property rights, will be bound,to hold it null and void. The

* . Supreme Court of Tllinéis has vegy clearly stated the func-

~subject. - -

tions- of the legislature and the courts in ﬂrelvft'}on to this

s



14

In Ritchie vs. People, 155 1L, 98-110; Eden vs. People,

© 165 1., 296 318 the court szud

"The pollce pcmer ‘of the State is that power whlch ; ‘;‘
. ' enables it to’promote the health, comfort, safety and *

welfare of society. It is very broad but it 18 not
without its limitations. - Legislative "acts passed in

pursuance of it must not be in conflict-with the Con- -

stitution and must have some relation to the ends
sought %0 be aecomplished, that is to say, to the com-
fort, welfare or safety. of society.

“Wheerthe ostensible object of an enactment is to

S

secure the public comfort, welfare or safety, it must. -

appear to be adapted that end.
- I4 cannot invade thie rights of persons and prop-
erty under the guise of a mere policé regulation when

-it is not sueh in fact; and where suchr an act takes .

away the propertv of a citizen or interferes wifh his

stermine whether it is reallg an appropriate’mess-
ure for the protectlon of -the comfort, safety and wel:

personal liberty,, it is the ng{;cé of the courts to '

fare -of society.” (Ritchie vs. People 155" 1, .98 100
. .Eden vs. People, 161 Ill 296-318), .

Up to the time of the passage of the statute.under which
these indictments were found, the business conducted by
the appellant was as lawful as any other business carried on

in the State; and it is not claimed by anyone that its affairs s

had not been af all times condueted in a peaceable and or-

‘derly manner. Nor is it clmmed that its managers, teach-

ers, ‘or pupils have nof been’ ot all times quiet and law- ..
abiding membes of the community ; or that their teachings

or’example have in fact been in any way injurious to the
public morals or the general welfare.  No immoral or se-

ditious instruction has been given, either inside or outside of -

that the doctrinie of the social equality. of the two races has

- the school, by any- one connected with-it,* Tt is not claimed -

been promulgated, or that soeial equality or amalgamatmn o
“has in fact resulted in the locality where the college is lo-

. «cated, or at any other place in the State. It is evident, how-
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_ever, that the legislation complained of was prompted by the

fear, notwithstanding the. experience of nearly fifty years to
the contrary, that social equality and_amalgamation might
be promoted and encouraged by the coeducatmn of the two

" races, for there is no other ground upon which ah argument
- could be made in support of the statute.

While we do not claim that the act makes any. diserimi-
nai‘.lon between the: two races,in a legal or “constitutional
sense, it is plam that race pre,}udxcgs, or at any rate racial
dlfferences, are factors which must be considered in deter-

. mining how far the legislature, in the exercise of the so-
. called. police power, can constitutionally go in contiolling thg
-'voluntary persenal-intercourse of d1ﬁ"ex'ent rades in the vari-

ous walks of life; for it must be conceded that if the power-

* now claimed is sustamed it cannot be judicially confined to -.

such Jegislation as relates enlv to the white and colored races. ,
In fact, if: the legislature can separate the people into classes

* according -to race or color for'the purpose of prohibiting

voluntéry ‘personal intercourse between thent, there is no
reason why it may not, for the same purpese,.separate them
into classes according to any other rule or test it > may deem
“proper to adopt.

The Constitution mal\es no distinetion hetween the dxf-

“ferent races or different classes of the people, and if a dis-

tinction is to be made, it must be done by the legislature in
the exercise of the police power. All such legislation is
necessarily injurious to the peace and prosperity of the peo-

* ple and its validity ought to be clearly. established before it

receives the sanction of the courts. ' It is common knowledge
that the manufacture, and sale ‘of ardent spirits, .gambling,

' the maintenance of / /nmsances, the keepmg of disorderly

houses, and many other vocations which .are subject to regu-
lation and control in the exercise of thie. police power, are in
" themselves i injurious fo the health, morals;, and safety of the
‘public; but \é:ei)over these subJects the legislative authority
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s limited. to the enactment of reasonable and necessafy laws;

_or,:85 was said in Lewton ws. Stcele, 1520 8., 138+

“'The legislature may not, under. the- guise of pro-,
s “tecting - the public ‘interests, -arbitraxly interfere -
© s % with private business, or impose unusual and un-
“ necessary restrictions upon lawful occupatiens, *In’
“ other words, its determination dsto what.is a proper
““ axercise of its police powers-is not final or conclu

“ sive, but is:subject to the supervision of the courts.”

In ve Jacobs, 98 N. Y., 115, the court said: - )
- When g health law is challengéd in the eourts :
“ g3 mneonstitutional, on the Er()und that it arbitra-..-
“rily interferes with personal liberty and ‘private
‘““property without die process of law, the court must . -
“be able to ‘see’ that ‘it has at least in fact some rela- '
“tion to the public health, that the pnblic health .
“is the end actually aiméd: af, and that it is appro- -
“priate and adequaté to- that ehd.. That we have ..
“not been able to see in this law; and we must, there-, -
. % fore, pronounce it unconstitutional and void.”

P

In Bertholf vs. O°Reilly, 74 'N. Y., 515, it was expressly
_held that one ‘may be deprived of his liberty in-a constitu-
‘tional sense without putting his person in confinement, and.
" that one of (the constitutional rights:of the citizen is his.~

right to exercise his-faculties, and to follow a'lawfil oceu- .
pation for the support of himself and his family; and in the

case of Jacobs, cited above, the court said:

 “Phe eshstitutional guaranty that no persen shall

“be deprived of his property without due process of -

- “law mnay be violated without the physical taking of

.. “property for public or private usé... Property may::

. - “be.destroyed, or its value may: be annihilated; it is -
“ ownéd and kept Tor some useful purpose-and it has
.. “no’value:ynless it can be vsed, . Its:capability for =
"*“enjoyment: and adaptability to some ise are esden::.
.. ¢ tial “characteristics *and, attributes, without which
“property- cannot bo eonceivedi-and hence any law-
“ which  destroys it or its' value, or takes away of its

N
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* “fundamental rights, sayg: “The third absolute right -

3

Cu 398), Comstock,. J., says: “When a law annihilate

| #¢the ownel is deprived of it according to the plajet’

17 :
“ essential’ attributes, deprives the owner of his prop-
“ erty. - ¥ o Co

“The constitutional guaranty would be of lttle
“ worth, if the legislature could; without compensa-

“ tion, . destroy - property or -its value, deprive  the

“ owner of .its use; deny him the right to live in his -

“own house or to work: any lawful trade therein.

. “If the legislature has the powér under the Consti-

“tution to prohibit the prosecution of one lawful
“ trade. in the teriement house, then it may prevent

“the prosecution’ of jall  trades therein. — ‘Ques- -

“‘tions of power, sage Chief -Justicd Marshall, in

“ Brown, ws. State of Maryland 12 Wheat., 419), °

#¢do riot depend upon the degree to which it may be

‘¢ exercisgdeelf it ‘may be exercised % all it muist

¢ ¢ he exercised at the will of those-in-whose hands it
“‘ig: placed.’. Blackstone in  his- classification .of

“ ¢ inherent in every Englshman is that of ‘property,
“*svhich consists in. the free- use, énjoyment and
‘¢ disposal of all his acquisitions without 'any control
‘¢ or diminution,-save only by the law of the land’
“ (1 Com,,~138). . In Pumpelly vs. Green Bay Co.
“ (183 Wall.; 166, 177); Miller, J., says: “There may

“ “be such serious interruption to the dommon and, .
“ “necessary. use” of -propertyk ‘as’ will be. equivalent

“‘tp g taking within the méaning of the,Constifu-
“ftiond. In-Wynechamer vs. People (13 N.. Y., :

“the value of property and strips it of its attributes,

“ by which  alone it. is distitiguished- as. ‘property,). g

- ““g;éxﬂetpretation,_nnd certainly ‘within - the o~ .

* “*gistutjonal proviston . infended expressly -to shield

‘¢ personal rights. from. the - exereise of arbitrary -

“ ¢ powers” .In People ws. Otis (90N, Y., 48), An-.
* drews, J:, 'says: ‘Depriving an ewner of -property

“*of one-of its aftributes is depriving him of his -

¢ property within the constitutional provision.’ %

" The Matter of the Application of Facobs, 98-
b N Y, 990 el e
- . Bee also Cooley on Censt. Lim.; § 893. .
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\ This court, in the ‘cale of Butohers’ Unian vs. Cresoent -
City Company, 111 U. 8., 756, says: . .

% As in our ‘intercourse ‘witl our fellow-men cer*
N . “tgin principles of morality aré assumed to_exist,
. “ without which society would be Sufpossible, §o_cer-
. “tain inherent rights lie ‘at the foundation of all s
' “ getion, and upon' a recognition of them alone can -
(“free institutions be maintained. . . c @
% These inherent rights havé never béen more hap-
4> « ., “pily expressed than in the:Declaration of Independ- *
"\ 7 “ence, that new evangel, of liberty to the péople:
“<We hold these truths to be self-evident'—that
“is, sq°plain that theig truth is recognized upon their®. *
N - *“merp.statement—that _all men are endowedy’ ngb .
i “ by the ‘edicts of emperors, of decrees of Parliament,
N “or zg(;ﬁsn\of Congress, but i ‘by. their- Creator with"
L. teer inaliefiable, rights'—that is;. rights. which
" : - “ cannot .bg bartered away, or giyen away, orl\take_g\ 0\\
- “gway except in punishijent of crime—‘and that "
. ““among these are life, lierty, and the pursait pf
N ’ ~ ““happiness, and to secure these’—not grant, but'
: A “gecure them—‘governments are -instituted. among - -
% men, deriving their just powers from the consent ~ *
o “¢of the governed.” . - ; Ccd ’
N “Among these inalienable rights, as, proclaimed
“in that great document, is the iight of men to pur-~ .
“ gué their happiness, by whichis meint the right to
“ pursue any- lawful business or” vocation, in any
. “smanner not ireonsistent with the rights of others,.
\ “which ‘may. increage tlieir prosperity or evelop ©
s : « “their faculties so as to give‘them the highest en-
e ) “joymex_lt‘. . . Y \ :\ ¢
ot ., %The common business and dealings of life, the '
. “ordinary trades and pursuits, which, are innocuous
. “in themselves, and have been followed in. all eom- .
“ munities from time \mmemorial, miust therefo\ré) be
5 o, “ frep in. this country ito all alike upen the same con-
IR > . Fditigns. - The right to pursue- them, without let.
R . *or hindrance, except that which is applied to all (-
N “'persons of the same age, sex -and congj fon, is &
s “ distinguishing privilege "of citjzens of thé United
. “ States, ‘and an essential lelement of that freedom
“ which they claim as their birthright. -

3
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“r has been. well said, \ihat, ‘the prdﬁexty of any -
© ““man i§ his 6¥n labor, as it is the original founda-’
"\ % “tion of all other propert.y, so 1t is.the most sacred
V¢ ‘and inviolable. The ‘patrimony, of the p
Yo lies*in the strength and dexterity *of his own B nd
“!and fo hinder his employing this strength and ¥
w“? dextenty in what manner he thinks proper wi 1‘5};1:
“‘injury to his neighbor, is a plam violation of
) “‘most sacred. property \ It is 4 manifest encroaeh- W
" M “ment upen the just liberty of the workman and of
. . “‘those who might e (,glsposed to employ him. As
N LY 1€\hmders the one from working at what he thinks
“ ™A proper, so it hinders the others from employing
- ¢*whom they think proper.” ” :
Adam Smlth’s Wealth of Natlons Bk 1,
chapter 1

3
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'-"Ir; a late gase pon this™ subJect \Lochne'r bs People of
<. State of New York, decided in Aprﬂ 1905, a,nd reported in-
A 198 U. 8, 45, the court said

. “There ax'e, however dertain powers, existing in\
“ the sovereignty of Je%eh State in the gmon, some-
“ what' vaguely terine police powers, the exact de;
“.geription and. hmltatmn of “which Have “not been’ R
. “attempted by the courts; ~ Those powers; broadly
o “stated and - without, at present, any atterapt at a
A “ more specific Inmtaﬁ@n Telate to the safety, health,
" “morals and general wolfare bf the pubhc Both
. property and liberty are held-on such: reasonable’
y < “conditions as, may- “be imposed by ~the governing
- “power of the' Stzkte in the exercise of those powers,
"-"“ d with such conditions the. Fourteenth Amepd—
meut was nob desighed to interfere., ~
. Mugler vs. Kansas, 123 U S 128 U 8., 623,
A . In re Kemmler, 137 id,, 438,
o Crowley  vs.- Chiistensen, 137 id.,; 6
Imc Commrse, 137 zd 624.

- « The Stnte therefqre, has power fo preverit the
. “individual from making certain“kinds o; p\ocﬁ?tracts
*and i tegard to them the Tedera itution
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: < “ offers no protection,” If the contract be one which

. L4t . <“the -State, in the legitimate exercise of its police

e “ ppwef, hag the right to prohibit, it is not prevented

« grom prohibiting it by the Fourtesnth Amendment. -
. “ Contracts in violation of a statute, either: of the ...
¢ - “Federal or State government, ot a contract to let, .-
i‘\ - one's propetty for immoral purposes, or to do any |
“ other unlawful act, could obtain no protéction from
¥ the Federal -Constitution, as coming under the lib-
» % erty of person or of irée contract. - Therefore, when
“ the Stadte, by its legislature, in the assumel’exercise
R “ of its police. powers,. has passed an act which seri-
. “ously limits the right to labor or the righi of con-
: “ tract in Tegard to their means of velihood between
“ persons who are sui_juris (both employer and em-
S “ ployee), it becomes of preat importance to deter-
B ~ “mine which shall prevail—the right: of the indi- -
L “yidual to labor for such time:as he may choose, or .
) f\“ the ‘right of the State to prevent the individual
“ from Iaboring or from entering into any contract -
o “tp labor, beyond a ‘certain time prescribed by the '
) “ State, ST
: “"This court has recognized the existence and. up-

: ““ held the exercise of the police power of the States-
SRR “in many cases which might fairly be considered
T ‘ “ as border ones, and it has; in the course of its deter--

‘¢ mination of questions regarding the asserted invalid- -

_ “ity of such statutes, on the ground of their viola-
© ' # tion of the ﬁ%hts secured. by the. FEdZMI Constitu-

“tign, been guided by rules of a very lberal nature,

“ the application of which has resulted,in numérous

- “instances, in upholding the validity of State stat-

"¢ utes thus assailed.” oo :

Sk T e s % e * -
) “It must, of course, be conceded that there is a -
S “limit to the valid exercise of the police power. by -
. “the State. - There i§ no"dispute concerning this -

» ¢ general proposition, . ‘Otherwise - the Tourteenth -

v “Amendmient would have ro efficacy and the legisla-

. “ puires of the States ‘would have unbounded power,
-« % and it would be enough fo say that any piece of .
.- “legislatipn. was enacted to conserve the morals, the™

. % health or the safety of the tio‘ple; steh legislation




\

- T i - B
“would' be valid, .no_ matter how. absolutely without
¢ foundation, the-claim might be. ' The, ¢laim of the
- “police power would be.a mere pretexi~—becoms an-
“ other. and delusivé- name for the supreme. sover-
“ eignty of the State to be exedeised free from .con-
- ““stitutiopal restraint. ' This -is- not contended -for.
' “'In every case that comes before this court, therefore, *
“where legislation of " this character’ is-concerned
“ and where the. protection of the Federal Constitu-
‘“tion is soughi, the. question necessarily arises: Is
“this a fair, reasonable and appropriate exercise of
- ““the police power ‘of the State, or is it an unyeason-
< “ gble, unnecessary -and .arbitrary interference with

- “the right of the individual to his personal liberty}

: ‘“or to enter into those contraets in relation to labor *
. “which may seem to him sappropriate or necessary
L7 T4 for the stipport of himself and his family?”

- {re - N \ o . o -
The -personal and property rights recognized by the de-
cisions of the-courts i, this country do not.depend for their "
_“protection golely upon express or implicit .co\nst:itﬁtiohal
guamn_tiéfg;\’l‘hey'were decluted in the Great Charter nearly -
seven cenpyries ago.in these memotable words: - i
- “No freeman shm]l"\he taken or imprisoned or be
“disseized of hig freshold "or libértics, or free cus-
' toms, or be-otlawed or exiled, or any 6therwise de-
“ stroyed; nor will we pass-upon him nor ‘condemn
“ him bub by lawful judgment of his peers, or by the
“law of the land.” - — . : FE

The words “the law of, the land” are said by: Coke; in his -
Institutes, to beithe equivalent of the words “die &roceés of.
_ law,” as found in 87 Edward 8, and-incorporatedtinto the
Bill of Rights or Constitution of nearly all-our Statés.
" The words “law-df the land” and “due process-of law” .
. mean much more in thig country, where we: have writtén
- constitutions with express and-implied limitatipns upon. leg-
. islative power, than they evér meant in Bngland. “We have
- no omnipotent. legislative b’ody{in_ this-country, and an act
of ‘the legislature not-authorized by the f}opsﬁtﬁﬁqn has no
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more validity than”the judgment of a.court rendered with-
. out affording the party who is to be affécted by it an op-
' portunity to be heard. An uncopstitutional.statute is not -
. “the law of ‘the land,”-and no matter how regular and for-
.~ mal the Judlcml proceedings may be for the enforcement -
of such a statutd] they db not constitute “due’ process of >~
o law’ It has been many times decided that the first ten™
amendments to the Constitution of. the United States were
Vli:rpit,ations upon the power of the General Government, and
<+ not limitations upon the power of the several States; but.the
purpo=e of -the Fourteenth Amendment was two- fold——ﬁrst
" to enforce {he? ahsolute equality of- the two races before the,,ﬁ
lavs, so far as civil rights are concerned, and, recond to pro- -
tect - the, civil rights of both races against encloachments by
the State authormeg ‘
S While that amendinens.may not limit the sub)ects upon
) which the police power of a_State may be exercised, so long
— a8 there is no dlscrlmmatlon on agceount of racé or color, yet
: " in the exercise of that power the Staté cahnot d]srega,ra the
limitations which the amendment imposes. . | R

.“The récent amendments to thé (‘fonsﬁtutlon have
- o« not...,c’hanged nor- diminished their (the States’)
L . pxewously exiting power to legislate respecting the -
p ) “ puhlic health. and public morals._ But though this”
. -°“ power rests’ with them, Tt cannot B& admitted that,
“underthe -retense of .providifg for -the: pubhc
N “health or publie morals, they can encroach: upor
ce pubhc rights which those amendmen‘ts’ declare ghall
. “ not-be fmpaired.”
S T - Bz parte Virginia, 100 U. S 339, nago 347.

iy A,in Justice Fleld said in. Bashwr 8, C’o'nnolly, 113 U. 8,
- 9731 .

“The Fourteénth Amendment in declaring thate~
““no State shall deprive ahy person of life; liberty or

“ nroperty ‘without ‘due process of law, nor deny to -

: “any person within:its_jurisdiction the equal pro- .
. ‘“tection of the laws, undoubtedly mbended not only ..

( .
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“ that there should be no arbitrary spoliatien of prop-
“ erly, but that equal protection and security should
“pe given to all under like circimstances in the en-

“ joyment of their personal and civil rights; that all
“ persons should be equally ‘éntitled to pursue happi-

. “ness _gnd acquire and enjoy property; that they
v+ ‘“should have like acgess to the*éourts of th& country
“for the protection of their persons #nd property,
\“‘ the prevention and redress of wrongs, and the en-
“\* forcement of, ¢ontracts;. that no impediment should

“be jinté‘npé‘sea to the pursults of any one except as \
“ appliéd to' the same pursuits-by others under like .

. . “circumstances; that no greater burdens should be
. “laid upon them than are laid upon’others in he
. “same calling and condition.” . .
There is no doubt that the Thirteenth, Fourteenth, and
Tiftecnth Amendments to ‘the Constitutioh of the-United

. States were adopted for the protection of the colored race,

{

'

)

or that their primary purpose was to establish absolute civil.

equality—that is, to place the eoloxéd 'rage; in respet to
- civil. rights, upon the same basis as the white race.
The Slaughfer-house sases, 83-U. 8.; 36.
Strauder vs. West Tirginia, 100 U. 8., 303. «
Virginia vs. Rives, 100 UI?S., 313, ° ’
Bush vs. Kentucky, 107 7 8., 110.
But the effect of the Fourteenth Amendment, as has been
repeatedly debtjded, js not only to seeure equal civil rights to
-+ the colored race, but.to protedt the white rage also in the un-
- molested enjoyment of all its rights of persow and property.
In order to avail himself of thé protection guaranteed by

’

[

. that amendment, it is not necessary for a’ party.to,show that.

the legislation ‘complained of makes a diserimination against
" the -white race, as such, or against the colared race| as such,

~" Tt is sufficient if it can be shoin thaf sn attempt has beex(l‘

y W

" made to abridge the privileges or immunities. of citizens of
- the United States, or to deprive persons of life, ]ibprt;y T
. property without due process of law, or to-dehy_to any person| -

)
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‘within the jurisdiction of the State.the equal protecmou of *

“the law;-and if the legislation attempts to- do any. of these

things, and the complaining party is, or will be, injured by -
its enforcement, he has a right to contest its validity. Tt i
well settled that the word “pérson” in the amendment in-

cludes corpomhons as well as individuals.

The cases in which it has been held. compéten’o for the legis-

lature to provide for the sepamtwn of the two races by com-
mon carriers of passengers and in the common schools.sup-

- ported at the publie expensg have no bearing upen the ques- i
"tions involved in {lie case. at” bar. The legislaturé un-- .

- doubtedly possesses a very large measure of control over all
individuals and corporations engaged in pub]lc or quasi-

: pfbhc occupations, such as common carriers, innkeepets,

proprietors of feiries, ete., and in the case of public schools
~itg power to regulate them or aholish them cannot be ques-
tioned unless there are express constifutional frovisions re-
strieting its aufhority, ‘There have ‘heen many statfites

enacted requiritig railroad companies to pmvule seyarftte =
" conchés for whits and colored passengers, and.in some in-
stances making it a penal offense for a person of one race to ..
ride in a coach get apart for the use of the other, and the *
validity ‘of -such ‘agts has generally—perhaps always—been . -

- sustained by the courts. No stafute, however, has-ever been.
" enacted’ requiring railroad -companies to carry their white ...

_andeolored passengers oni different trains or in different cars

whiolly detached from each other, and we feel quite sure that.

if such legislation should be enacted. it would not be sus-

tained by this or any-othef court. Independently of the -

fact that these statutes all Telate to commion carriers engaged -

in a quasi-puble service, there are other _considerations -

which clearly distinguish them from the act now before the

courf. - If sepamte accommodations are not provided on

mﬂways, it i8 ot possible for persons of one race to use that
mithod of conveyance “without mingling with persons of the’ “
other race. - There is therefore substantially an enforeed i

Y.
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*fissociation of the two raees, and such enforced association
may very properly be prevented by legislation,

Colored persons may Be prohibited from forcing them-
selves into the presence. of society of white persons in a

" person may be prohibited from eompelling persons of

public -conveyance contrary to their wishes, and a wl:.k

colored race to associate with them contrary to their wishes)
So.long as separate accommodations are not provided” and
maintdined by law, the two races have equally the right to

. enter thy'same coach and remiain there, no matter how ob-

Jectioable the presence of one muy be to the other. . The
reasons; therefore, for the enactment of: separate coach laws
and others of like-character and eﬂ"ect are altogether differ-

- ent from any that can be suggested in support of the legis"-

lation involved in the case af bar. .
Social equality between personsyof the wfnte and colorec}
Tages,  or betw reen persons of the same race, cannet be en-

' fqrced by leglslzmon nor can* the voluntary association of

persons of different races, or persons of the same race, ba
constitutionally prohibited by legislation unless it is shown

" to be immoral, di_s,ordeﬂy, or for some other reason so.pal-
~pably injurious to the public welfare bs to justify a direet

mterfemnce with the personal liberfy of the eitizen; and
even i such a case the restriction should go no fm:ther than
is absolutely necessary. i

This case involves many questions not presented or de-
cided in ‘any of the cases arising under statutes providing for

" the. separation of the two races in public conveyances and

public schools. The right of a person, corporation, or asso-
ciation of persons to maintain and operate a private schook

and ‘to receive or reject such pupils as it may choose; the -
right of a teacher-to accept employment in a private school . =

and to follow a peaceable oecupation for a support; the
right of a pupil to attend a-ffivate sehool of his choice and

to pursue his literary and- i'ellglous studies int @ pedcesble and .

orderly manmer—all those rights are no} enly infringed,
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but ?totally destroyed by the nct now in questlon, if 1t 1s a
valid law.

These questwns are much broader and more important
than any that eould possibly arise in- cases where the court .
has only o decide whether a person, ‘white or colored, shall
be permitted to force his way into a paiticular car when
another one just as eomfortable has been provided for “his
use, or where it has fo decide ‘whether s person has a
to ‘demand admission to a particular public school vl:f
other ;public achools of the same character have béen estab-
lished for his use.

But even if it were conceded that any leglslatzve mterferJ i
ence: with the personal and property rights of the citizen .

- could be justifiable in such a case as is presented here, the
question would still remain whether the act is & reasonable
and necessary éxercise of power, or whether ils provisions
are unreasonable, unnecessary, and arbitrary. If any one of
the statutes providing for the separation of the two races ..
on railroads had declared that no railroad eompany should
recoive for {ransportation petsons of the white and colored
races, with a prinesj howevér,‘that they xmght be received "

’ and earned if the”coaches in which they were separately
accommodated were at all times kept entirely dlsconnected
fromeach other; it is safe to say that every court in the
country would have condemned. it as a ﬂagmnt abuse “of
legislative authority. ob such g provision in a separate

" conch law would have bden fully as reasonable and necessary
as in the agt now befors the court.

"In Plessy ws. Fegguson, 163 U. 8., 256, the lendmg separ
rote-coach case, the va.hd1ty of the stdtute was sustained, but
Mr. Justice Harlan, in a wgorous opinion, dlssented and
said: s

“Tf & white man And a black man choose to occupy
~the same pubho conveyance ‘on- & public highway,
it g ‘their right to-do so-and ne government, pro--

" ceeding alone on grounds” of race, can prevent it .
without mfrxngmg the pezsonal liberty of each ”
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7.

And a,ga‘x;n:'

“

“If a State can prescribe s a rule of civil conduct

. “ that whites and blacks shall not travel as passengers

¥

in the same railroad coach, why may it not_so
“ regulate the use of the streets of itg cities and towns
“ a8 to compel white citizens to keep on one side of a
“ street and black citizens to keep on the other? ‘Why
“ may it.not, upon like groumfs, punish whites and

‘“blacks who- ride together in street cars or in open

“ yehicles on a-public road or street?
“Why may it not require sheriffs to assign whites
“ to one side of a courtroom and blacks to the other?

. ““And why may it not also prohibit the comming-

“ling of the two races in-the galleries of legislative
“ halls or in plib)ic assemblages convened for the cont
“gideration of the political questions of the day?
“ Purther, if thig statute of Touisiana is consistent
“ with the personal liberty of citizens, why may not

“ the State require the separation in railroad coaches -

“of npative and naturalized. citizens of the United
¥ States, or of Protestants and Roman Catholics?”

Althoﬁgh Mr. Juétice Harlan stated extreme cases for
the purpose of illustrating his argument. in-opposition to the

act before the court, he did not assume that the decision of
the majority could possibly establish a precedent for legisla-

tion requiring-the separation of the two races in private
‘schools or in private places of business of any kind. - He
gboke only of separation in public places, such as streets,
public roads, street ears, conrthouses, legislative halls, public

assemblages, &e.; but the act now before the court makes a
Tong stride in advance of any legislation that could have been
- _reasonably expected to result from any judicial decision yet
. pronounced. The court, in the case cited, evidently did not.
believe that-the consequernces apprehended by the dissenting

justice could follow from its decision, for it said in-response:

“The reply to all this is that every exercise of the
police power must be reasonable and extend only .to

" such laws s are enacted ifi- good faith for the pro-
= I E
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»

v/



& 28

motion of the pubhc ood and not for the annoyance
or oppression of a particular class.”
e

That education in pnvate schools i$ not a matter of pub- .
lic or State control was directly decided in Clarke vs. Mary-
langd—Institute, §7 Md., 643. In that case a colored man.

mmed the right to have his son atiend _the institute, upon
the ground that equal facilities for education must be pro-
vided for both *aces, and that thls sehool was amenable to

authonnes had plena, power “to armuge, classify and dxs-
tnbute pupils in syiclj manner as they think best adapted to

fm!e had a n ’- desxgnate and mamtmn sepamte pubhc -
schools for 'i"/ truction: of the two races. The legislature
! § done the same thing in regard to the public
scheols and no one questions its power over that subject.
In the Pennsylvama. case the railroad company had itself
provided for a separation of the two races on ifs cars, and the
question was ether it had a right to do so.. - That case was
- décided in 1867, before the adoption of "the Fourfeenth
Amendment zmd the pomfs demded as ssated in the sylla—
bus, were:
“1,-No one ean be-excluded from a carriage on -
- count -of color, rel:gmus belief or pohtmal zelations
or prejudice. - {
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%2. If there be no clear and zeasonable difference v
to base separation of passengers upon, it cannof be :
justified by mere prejudice. .
" “3. The right of a carrier to sepamte passengers. is

founded on his right of private property.in the means
of conveymlce and the public interest.”

In the course of its opindon the court said:

. “When, therefore, we declare a right to mmntum
sepamte relatmns, as far as reasonably practicable,
" but in a spirit of kindness and charity and with due
regard to equality of rights, it is hot prejudice nor
caste, nor injustice of any kind, but simply fo suffer
men to follow the law of races established by the
Creator himgelf, and not to compel them fo mtmma:~
_contrary to their instinets”

We respectfully -subniit that no ‘sufficient reagon ‘can be -
_shown for such legislative interfererice with the privaté
biisiness of the people as is attempted by the act under con-
sideration ; that even if the business of the appellant was con-
stitutionally subject to legislativé control, this statuie is in
the highest degreo unreasonable and oppressive; that it im-
poses penalties for the commissioh of aets-which are in -
themselves entirely innocént and harmless; and that it vio-
lates ¥he fundamental principles of free government and is. L
‘ expressly inhibited by the Constitution of the U&ted States
and is pull and void.
A/..reversal of the judgment is respectfully asked.’
J. G. CARLISLE,
Guy Warp Mariow, . <
Attarneys for Appellant.
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. The court below appeared to. think the validity of this act
might be sustairied upon the ground that it was an amend-

.ment or repeal of the charter of the college, and referred to -
Allgeyer vs. La., 165-U. 8., 578 (R., 87). We do not see -

that- the case c1tad ‘has any bearing upon-this question,”as . *:

the trustees did not acquu‘e the right to maintain’ the’ school
by any grant from the State. That nght constitutes' no

right which belongs to every free citizen ; the absolute repeal

“\part of the franchise of this voluntary corporation, Itisa

o the charter would not have prevented the trustees, as in-- .-

d.mduals, from continning’ the school; the only franchise
the- association acquired by the charter was the right to bea -
corporate body and to conduct its business as such, and the
only effect of a repeal would have been to dlssolve the cor-
poration, leaving the trustees and those associated with them
. entirely free to maintain and operate the school as it had
"been _condteted for nearly half a century. - :

.




- .. APPENDIX. .

. - A
Original ‘Avticles of Incorporation,
" CHAPTER IL -
HISTORTGAL DOCUMENTS.

.
. P : . .
. 1. OrrGINAL ARTECLES OF INCORPORATION. -

(See Madison Co. Deed ‘»Bo’i)‘k X’page 204.)

_In order-to promote the cause of v- Wist, we, the under-
. signed, do voluntarily unite oursel¥&\together. to establish

and maintain an institution 'of learnjfig under the following
Articles of Agreement:— - . : :

) .ARTICLE 1. : e
~ This Institution shall'be- called Berea (ollege. - o
: . Asmos IL. :

This College shall be under the cate of a Board of Trus-
tees, who shall reeeive and hold in trust all lends, legacies,
- monéys; and other property committed t6 them for*said In-

‘stitition, and exercise. their trust in the use and disposal of

the same in such manner as shall, in: theirgjudgment, puwe-
. ‘mote the highest interests of said College. -

Awriorn TIIL .

. ThHe ﬁuard oft Trustees shall glect a President, VicéPresi: }
- ‘dent and. Secretary of said Board from their own iumber.
ST ‘AR'I‘ICLE‘IV. : S
. Tt: shall ‘be the duty of the Board of Trustees to appoint -
the 'President and Teachers‘of the College, also a Secretary -
[y asurer of the-same, -fix their salaries, prescribe the -
of study, confer degrees, receive and disburse moneys,
ontracts and enforce the same, audit scegunis,. ap-

>
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- point examiners; and transact all other necessary business -,
for the interests of the Insfitution. .

’

oy e . ArmicL Y. - f

The Board of Trustees may méke such By-laws as it may
deem mnecessary to promiote the interests of the Institution. «

ArricLe VI.

. Thé Persons signing tlfese Articles of »Agreement’ shall \
constitute its eriginal Board of Trustees, and new members
may. be added to said Board, or vacancies therein filled by
the addition of such, persons as shall be"elected members’
thereof by the Board. ‘ N

! Artice VII.

‘e

" In case-of the dissolution of this Institation all its funds,
‘redl estate property shall be given to the American
Mis'siormr‘y Alssociation of New York City, to be applied un-
der the direction of the Executive Chbmmittee of that Asso-

¥

ciation to- its-charitable uses and purposes.
‘ Articie VIIL o 7
- . This Constitutioh m‘ﬂy be amended by a vote of three- :
fourths of the /Prustees at any annual meeting, providing a
¢ written notice of amendment shall have been sent to. edch
" | Prustee as much as three months previous to’ gaid smeeting. _

(Articles VIT and VIIT were z!ddéd after the Civil Wﬁr.}

Caaprrer III.
ARTICLES OF INCORPORATION.

Complying with Ky, Statutés, Chap. XXXII, Art, VIIL,-
) . and Recorded in- Madison County. Deed ‘Book 47, page -
L. 619, June 10, 1899, = - .

“Whiereas, nt_ the year 1859, Berea Collepe, an institution
« of learning, was organized by written -articles, afterwards -~
> entered on.recm(\i in the office of Clérk of the Madison .-

;v w L. \ ' e
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County Court in the Btate of Kentucky, whmh mstltutlon
- hag existed untll the present day; an
“Whereas, it is deemed best to conform the {ustltutlon,
- its orgamzatlon to the present laws and constltutlon of Ken-
tueky, the following )

» .

ARTICLES OF INCORPORATION

are hereby adopted — )
(1) The name of the corporation is .

“BEREA COLIIBGE ”
o (2) Tis Brmc;lpa.l plzwe of busmess is Berea. in, Madison
County, Kentuckg
(8) Its object is the educatwn of all persons who may at-
_ tend its institutign of learning at Berea, and, in the lan-
égixlage of the priginal arhclee “To promote the cause of
rist.”
(4) There will be no capltal stock. . ‘
(56) The follewing are the' mcorporatogs
* (Here follow the names.)
(6) The corporation will contmue business under these

* May, 1899.
(7) The affairs of the corporatmn will be conducted by
twenty-five persons, who shall be called

“TaR Bom OF TRUSTEES OF BrrEA COLLEGE,”{

and the President of the College shall be one of these Trus- .
tees. -Saﬁmstees, ‘other than the President, shall be di-
vided into six classes of four persons . eaEﬁ as hereinafter
- provided, the terms of one class to expire ea.ch year, ‘their
°snecessors to be elected by the Board of Trustees, which shall
) sYso elect all officers of thé Institution. The present Trus-
tees are héreby deslgn@ted to act from ﬂns date as follows,
E to-mt.
%‘e follow the names,)
- of 'said Trustees shall hold hls oiﬁce *unhl his term
slmll xpire, as fixed by these Articles, and until his- sul
- cessor {8’ eleeted and said Trustee shall "be elected and hold’

Articles for one hundred( Years from and aﬁ;er the 31st’ of

. by classes as herembefore set out. A vacancy in any trustees
' N N
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o> . shiper.ofber office or position shall:he filled by the Board:of .
(¢~ Trustees, and each: person so elected shall fill out the.ex-
pired - term .and serve unptil his successqr issélected, Wm.
Gooddll Frost, now Presidenty and T. J. Osborne, who has:
been and i3 acting Secretary and Treasurer,.and the present:
‘Prudential Cominittee, shall continue to act until the next:
.annual eléction. The present Investment Commiftee will
continue in officé until the next annual election, and unti]. -
its successors are elected. An election for Trustees and..:
Officers as their term shall expire, and as vacancies may oc-:*
‘ cur, shall be held at Berea on the third'Wednesday.in-June:
Vs of each year. But if for any reason the Board of Trustees

= shall meet at a diffgrent date the election may be held at th
"3 ) date -of the meeting. ‘
: © . (8)The corporation shall not at’any time.-ineur-an in-.
« debtedness exceeding in the aggregate the sum -of $50,000;"
. (9)The private property, of the incorporators and mem-..
\z bers of thg-corporation shall not be subject to the payment:

of corporate debts. T

%

s

P >
&




