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PETITION FOR A WRIT OF CERTIORARI
70 THE SUPREME COURT OF KENTUCKY

The petitioner, James Kirkland Eatson, prays that a Writ
of Certiorari be issued to review *the decision of the Supreme Court

of Kentucky in his case.

QUESTION PRESENTED

IN A CRIMINAL CASE, DOES A STATE TRIAL COURT ERR
WHEN, OVER THE OBJECTION OF A BLACK DEFENDANT,

IT SWEARS AN ALL WHITE JURY CONSTIIUTED ONLY AFTER
THE PROSECUTOR HAD EXERCISED FOUR OF HIS SIX
PEREMPTORY CHALLENGES TO STRIKE ALL OF THE BLACK
VENIREMEN FROM THE PANEL IN VIOLATION OF CONSTI-
TUTIONAL PROVISIONS GUARANTEEING THE DEFENDANT

N IMPARTIAL JURY AND A JURY COMPOSED OF PERSONS
REPRESENTING A FAIR CROSS SECTION OF THE COMMUNITY?
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OPINIONS BELOW

No written opinion was rendered by the Jefferson County,
Kentucky Circuit Court. Following a jury trial, Petitioner was
convicted of Second Degree Burglary [Ky.Rev.Stat. (KRS) 511.030]
and Receiving Stolen Property with a value greater than $100.00
(KRS 514.110) on February 14, 1984. (TR, 211). On March 20, 1984,
the Jefferson Circuit Court entered final judgment, sentencing
Petitioner to twenty (20) years imprisonment. (TR, 222; Appendix,
App., Pp. 1.

By Opinion rendered December 20, 1984, the Supreme Court
of Kentucky affirmed Petitioner's conviction. The case was styled,

James Kirkland Batson v. Commonwealth of Kentucky, No. 84-SC-733-MR.

The Opinion was issued as one ''mot ba be published."

JURISDICTION

The jurisdiction of the Court is invoked pursuant to
28 U.S.C. §1257(3). The Supreme Court of Kuntucky affirmed Petitioner's
conviction in an unpublished Opinion rendered December 20, 1984. This

Petition is, therefore, timely filed pursuant to Sup.Ct.R. 20.1.

CONSTITUTIONAL PROVISIONS INVOLVED

SIXTH AMENDMENT

In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein
the crime shall have been committed®*=*

FOURTEENTH AMENDMENT, Section One

All persons born or naturalized in the United
States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State
wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immun-
ities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or
property, without due process of law; nor deny to
any person within its jurisdiction the equal pro-
tection of the laws.




STATEMENT OF THE CASE

James Kirkland Batson was charged with Second Degree Burglary
and Receipt of Stolen Property with a value greater than $100.00 as a
result of an incident in which Mrs. Henrietta Spencer said that she
saw him in her house stealing two purses that belonged to her. (TE,
18-20; 47-48; 157-159). The receiving stolen property charge resulted
from the testimony of a pawn broker who said that Batson and another
pawned to him a wristwatch and some rings taken from Mrs. Spencer.

(TE, 139-140; 136-138).

On the day of trial,l a jury panel was presented for exam-
ination and, in accordance with Kentucky practice, each party was
allowed to exercise perempﬁﬁry challenges. [Kentucky Rules of Criminal
Procedure (RCr) 9.36(2)(3)]. (TE, 5). Under the rules of céhrt in
Kentucky, the prosecutor was allowed five peremptory charges and one
extra peremptory due to the calling of extra jurors for examination.
[RCr 9.40(1)(2))}. Mr. Gutmann, the prosecutor, used his peremptory

strikes in the following manner:

Yeah, during this particular -- yeah, I
struck four blacks and two whites.
(TE, 7-8).

He also admitted that his peremptory strikes left an "all-white jury."
(TE, 8). The significance of Gutmann's actions was that

...There were four black jurors on the
case. (TE, 6}.

The trial attorney for Petitioner, Doug Dowell, advised the trial
judge that

After 1 reviewed my notes, I noted that all

four of them were struck by the Commonwealth's

peremptories. (TE, 6).
‘On this basis, Dowell moved the court to discharge the panel (TE, 6),
and, later, objected to the swearing of the panel as the jury in the
case. (TE, 8). As grounds, Dowell argued that Petitioner would be
denied an impartizl trial by a cross-section of the community and
would be denied equal protection of the law. The provisions of thé

Sixth and Fourteenth Amendments were relied on in this argument. (TE,

6; 8). Both the objection to the swearing of the panel and the motion

1. For the convenience of the Court, the pertinent parts
of the trial record and the Petitioner's brief on appeal are set out
in the Appendix.




to discharge were overruled. (TE, 8). The jury was then sworn for
service on Batson's case. (TE, 9).

On the basis of the evidence referred to at the beginning
of this statement of facts, the jury returned verdicts of guilt on
the charges of burglary and receipt of stolen property. (TR, 222;
App., 75. The punishment for these offenses was enhanced pursuant
to Kentucky's Persistent Felon law to a total term of twenty (20)
years imprisonment. (TR, 222; App. 7).

A timely appeal was taken as a matter of right to the
Supreme Court of Kentucky. (TR, 232). [RCr 12.02]. 1In the briefs
filed by James Batson in that court, he argued that the prosecutor's
action deprived Batson of the right to trial by an impartial jury
guaranteed by the Sixth Amendment of the United States Constitution
and Section Eleven of the Constitution of Kentucky. (App., 10) .
The argument presented by the Fetitioner noted a distinction between

the rule introduced in Swain v. Alabama, 380 U.S. 202, &5 S.Ct. 824,

13 L.Ed.2d 759 (1965), for equal protection analysis and the require-
ments of the Sixth Amendment of the United States Constitution which

was made applicable to the states in Duncan v. Louisiana, 391 U.S.

145, 88 S.Ct. 1444, 20 L.Ed.2d 690 (1965). (App., 10). On the
particular facts of this case, Petitioner also argued that nis right
to equal protection of the law and due process of law was denied.
(App. 13). Petitioner asked the Supreme Court of Kentucky to vacate
the judgment and to remand to the trial court for hearing on the
reasons for the peremptory challenges by the prosecutor (App. 13).
In an unpublished Opinion rendered on December 20, 1984, the
Supreme Court of Kentucky rejected Petitioner's argument holding that
it had recently ‘“reaffirmed our reliance upon Swain' and that because
Batson had not shown ''systematic exclusion from the jury drum' his
claim was not cognizable under Swain, "and we decline to adopt another
rule." (App., 5). The judgment of the circuit court was affirmed.

(App., 6).




REASON FOR ISSUANCE OF THE WRIT

This case presents the important question of whether the
Constitution allows a prosecutor to use peremptory challenges in jury
selection solely on the basis of the prospective juror's race. The
matter of improper use of peremptory challenges by a prosecutor is
an issue that involves the Sixth Amendment of the United States
Constitution because such challenges can result in a jury that does
not represent the community and which may, therefore, prevent a

trial before a fair and impartial jury. In Taylocr v. Louisiana,

419 U.s. 522, 530, 95 S.Ct. 692, 698, 42 L.Ed.2d 690 (1975), the
Court accepted as a necessary component of a fair trial a jury made

up of a fair cross section of the community. Such a jury is required

as a prophylaxis against arbitrary exercise of autherity. {Tavlor v.
Louisiana, 419 U.S. at 530, 95 S.Ct. at 698]. Acknowledgment of this

fundamental requirement has called into question the rule concerning

peremptory challenges set out in Swain v. Alabama, 380 U.S. 202, 85

S.Ct. 824, 13 L.Ed.2d 759 (1965). 1In that case, the Court held that
the equal protection clause of the Fourteenth Amendment does not afford
a criminal defendant the right to question the prosecutor's use of
peremptory challenges in any one case. [380 U.S. at 222, 85 S.Ct. at
837]1. A presumption of rectitude was assigned to the prosecutor which
could be rebutted only by a showing that the prosecutor over a period
of years struck all blacks from jurypanels. [380 U.S. at 223; 85 S.Ct.
at 837]. 1In recent years, this rule has come under increasingly
strident attack. The gist of these attacks has been

There is no point in taking elaborate steps

to ensure that Negroes are included on venires

simply so they can be struck because of their
race by a prosecutor's use of peremptory

challenges. [Dissent from denial of certiorari,
McCrav v. New York, u.s. , 103 S.Crt.

2438, 2442,777 L.Ed.2d 1332 (1983)7T.
The history of the United States gives ample support to the conclusion
that minorities, blacks in particular, are subject to treatment based
on racial stereotypes rather than individual characteristics and merit.
The Thirteenth, Fourteenth, and Fifteenth Amendments of the United
States Constitution bear witness to the existence of racial discrimina-

tion. The recent renewal of the Voting Rights Act of 1965 is further



evidence of continued unequal treatment of blacks. [June 29, 1982,
P.L. 97-205, 42 U.S8.C.S. §1971 et. seq.l. It is, therefore, not
surprising that the exclusion of blacks from juries by means of
peremptory challenges exercised by representatives of the state
creates the suspicion that racial stereotypes rather than individual
unsuitability for jury service on a particular case are the motives
for the challenges. It is necessary to have some reasonable means
to probe the motives of the prosecutor. The means provided by Swain
is not sufficient to the task. The requirement of showing a long
term systematic exclusion of blacks is an insuperable obstacle to
redress of constitutional rights. [McCray v. New York, dissent from

1!
denial of certiorari, 103 5.Ct. at 2440]. Without a determined

effort by the defense bar, which tends to be composed of sole practi-
tioners and small firms, the record keeping required to show the
required '"pattern of conduct" in any one area likely cannot be done.

in any‘:event, the requirement of Swain is an excessive burden in light
of tne relief rhat customarily will be sought in cases where the
prosecutor's challenges are questioned. The common pcint of the recent
cases that depart from the Swain rule is that the prosecutor will have
to explain his actions only where he has struck all the members of a
cognizable group and there is a likelihood that the members are being
challenged only because they are members of the group. [People v.
Wheeler, 148 Cal.Rptr. 890, 583 P.2d 748 (1978); Commonwezlth v. Soares,

377 Mass. 461, 387 N.E.2d 499 (1979); McCrav v. Abrams, F.2d

(2 Cir. 1984), 36 Cr L. 2197 (12-19-84)]. Even if the prosecutor is
called to account, he has only to provide some non-racial motivation
for his peremptory challenges to avoid discharge of the jury or the
grant of a new trial. The right to an impartial jury made up of a
fair cross section of the community is of sufficient importance to
require adoptior. of a new rule to protect the right. The Court has
impliedly recognized the need.

In 198% the Court voted to deny certiorari in a group of

cases collected under the name of McCray v. New York, u.s. ,

103 s.Ct. 2438, 77 L.Ed.2d 1322 (1983). Two justices dissented, .

arguing that the petition should be granted for reasons similar to those




presented in this Petition. [103 S.Ct. at 2439]. Three other justices
agreed that the discriminatory use of peremptory challenges merited
consideration but preferred to allow other Courts to consider the
question in order to '"enable us to deal with the issue more wisely

at a later date.'" [103 S.Ct. at 2438]. The absence of conflicting
decisions within the federal system was also noted. [103 S.Ct. at
2438). This group of justices took as a hopeful sign the adoption

of new principles to deal with improper peremptory challenges in

People v. Wheeler and Commonwealth v. Soares (both cited above) in

1978 and 1979. However, the Court's invitation to other courts has
gone largely unaccepted. A review of cases decided since 1978 when

People v. Wheeler was issued, shows that twenty-five states have

considered the Swain rule and its alternatives. (A table of these
cases is found in the Appendix at page 19. The cases are compiled
under the headings that follow).

Of the twenty-five cases decided, fourteen (1l4) have
reaffirmed adherence to Swain either by direct citation or by requiring
evidence of long standing and systematic exclusion to justify relief.
0f the fourteen states that have followed Swain, seven (7) did so in
opinions rendered in 1983 ane 1984. The remaining seven (7) chose
the Swain rule in cases decided in 1981 and 1982. 1Indiana, Louisiana,
and New York reiterated their already established allegiance to Swain.
Four states would not or could not decide the issue in the case that
was presented. Two states decided cases on the ground that a defendant
has no right to a particular jury. One jurisdiction, the District of

Columbia, ruled that Wheeler and Soares were dazcided on state consti-

tutional grounds and that, therefore, the federal constitution was not
raised by the questiocn of improper challenges.

Since 1978-1979 when Wheeler and Soares were decided, only
New Mexico and Florida have established new rules. New Mexico solved
the problem by saying that its courts would consider arguments made

pursuant to Swain or Wheeler-Soares. Florida adopted a new rule similar

to Wheeler-Snares in 1984.

There is nothing in the review of cases above to encourage

the belief that the states are willing to do their part as ''laboratories



in which the issue receives further study before it is addressed by

this Court." [McCray v. New York, 103 S.Ct. at 2439]. The laconic

and curt opinion of the Supreme Court of Kentucky in the present case
is typical of the treatment that this issue has received in the juris-
dictions that continue to follow Swain. These courts show no real
interest in reconsidering Swain. Therefore, this Court should now
decide this question. If the Court does not decide this issue, it

is quite likely that the issue will not be decided.

A second reason for review is the conflict of opinion

recently created in the federal court system. On December 4, 1985,
the United States Court of Appeals for the Second Circuit rendered

an Opinion styled McCray v. Abrams, F.2d (1984), 36 Cr.L.

2197-98, (December 19, 1984), which held that Swain continued to
control cases presented on equal protection principles, but that
another approach baszed on the Sixth Amendment to the United States
Constitution was possible. That court held that discriminatory use
of peremptory challenges by the prosecutor violated the right to
trial by a jury composed of a fair cross section of the community.
A two-part showing by the defendant was devised by which the defendant
is required to show that the group that is challenged is ''cognizable"
and that there is a "substantial likelihood" that the challenge was
based on group affiliation. If such a showing is made, then the
prosecutor must show that his strikes were '"racially neutral." Unless
the prosecutor satisfies the trial court that permissible reas;ns
motivated his peremptory challenges, the picked jury must be discharged
and a new jury selected from @ different panel.

It may readily be seen by referring to the recent cases of

United States v. Thompson, 730 F.2d 82 (8 Cir. 1984) and United States

v. Whitfield, 715 F.2d 145 (4 Cir. 1983), that McCrav v. Abrams creates

a conflict of authority in the federal cour%s. The Court should act
to resolve this conflict.

Another important reason for review of this case is that
state court decisions are in obvious conflict with a large number of

states holding to the equal protection analysis of Swain v. Alabama,

cited atove, while some few states have changed to a principle of fair




representation on a jury pursuant to the Sixth Amendment of the
United States Constitution. (See Appendix, p. 19). Those states
retaining the Swain rule have decided the issue of discriminatory
use of peremptory challenges in a way that this Court implies is not
the way it will settle the question when the yuestion is accepted
for review. [McCray v. New York, U.S. , 103 S.Ct. 2438~
2439; 77 L.Ed.2d 1322 (1983); Thompson v. iJnited States, U.S.

., 105 s.Ct. 443 (1984, . This matier should be settled by
this Court which is the one judicial body capable of making an
authoritative disposition of the issue.

This case would make an excellent vehicle by which ro
settle the question of improper use of peremptory challenges. All
blacks were removed from the jury because of the prosecutor's peremp-
tory challenges. A discrete group was removed frem the jury which
raises the suspicion that the strikes were made for reasons of group
association rather than the individual's lack of fitness to serve on
the jury. For the reasons shown in this Petiaion, the Court is urged

to grant ths writ praved for.

7 '
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Appellant, James Kirkland Batson, was convicted by

a jury in the Jefferson Circuit Court of second-degree burglary
"~ and rveceiving stolen property over S$100.00. Punishment was

raised to 20 years for both counts after the establishment of
second-degree persistent felony offender status.

Appellant was convicted of burglarizing the home of
Mrs. Henrietta Spencer and her husband in September of 1981.
Mrs. Spencer testified that while she was sitting in her living
toom with her husband, she felt a draft, heard a noiss, and
then saw a voung black man stoooing i1n their front doorway and

taking purses which were hanging on a doorknob in the next room.
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che back oi the Spencers’' house. Appellant produced a witness

at trial, Lee Weese, an investigator for the public defender,
who restified that Mrs. Cornellius pave him a8 statement some

si¥ months lzter that anpelilant Eatson atoeared to be stand-

(3]

inz guard and¢ that there was anorher pertson whom she did not
know standing at the front of the Spencers' house with a chair.
Appellant's conviction for receipt of stolen propertv
zrose from an incident where apvellant Ratson and co-indictee
_arry Macklin appeared topether at & pawn shop where Batson
vawners a Caravelle watch and Macklin pawned two ladies' rings.

The two rings were later i1dentified bv Mrs. Spencer as beloneing

to her. Batson was charged with having acted alone or in complicity

wvith Macklin on this charege, but Macklin is not & party to this
appeal.

Appellant charges the trial court with four errors
in his appeal. First of all, appellant argues that the evidence
at trial did not exclusively support the felony charge of receiving
stolen property in an amount over S100, and therefore the trial
judge erred in refusing appellant's tendered instructions on

~he misdemeanor charge of receipt of stolen property Undéﬂ&E}ﬁG.ﬂO‘
i
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" charge which ended in a mistrial.

©..1T8l.e IC every
$I212 7 Tme CesSe GeILfiDiE€ 7T SUnDCOTIET ° T-: festimony, includ-
lenses w-ere there couid

pe reasonable doub: as tc the zTeater oliense. tellv v. Common-

Commonwealth,

tT.ai concerning
velue consisted of testimonv bv Mrs. Spencer that one of the
rings had a fair-market value of $110.00, and the testimony
of the pawnbroker that the replacement value of the two rings
was 1in excess of £106{.00C althouek he alliowed orlv $15.00 for

ezch ring. The recorc¢ shows that it was his practice to give

orly a small percentage of an item's full vaiue in pawn. Thus,
the evidence of the pawn value of the rings is irrelevant to
an accurate determination of their fair-market value. There
was no eviggnce from which it could reasonably be inferred that
the fair-market value of the rings was less than $100.00.
Appellant’'s second assertion of error is that he was
denied a fair trial due to the trial court's refusal to provide
his counsel with a transcript of a previocus trial or the same

Appellant relies on Britt

v. North Carolina, 404'U®S. 226, 92 S. Ct. 431, 30 L. Ed.2d

400 (1971), which stands for the proposition that a state must
provide an indigent defendant with the transcript of a prior
trial if needed for an effective defense. Appellant asserts
that his need for a transcript can be seen by the inherent value

of a transcript of prior proceedings as a discovery device or

impeazhment tool, and by a situation which occurred at trial

-3
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DIINTS L 2 S1TuaTi0r WheTe @ omTmonwas_t- & witnese testified
inconsistently with hi1s teszimony at Tre tTeious tTial. Later.

during the appellant's case-in-chief, appellant's counsel sough:t
to have the court reporter read notes-ol the prior testimony,.
but was refused by the trial court. = later avowal of the tes:imonv
clearly showed the inconsistencv. Hcwever, the record shows
the trial court‘s refusal to sllow the court reporter's notes
to be read was simplv that anv impeachment of the witness should
have occurred while he was on the stand during crocs-examination.
and not by the introduction of evidence during the defense's
case-in~-chief. The trial court showed no disposition to restrict
appellant’'s access to the court reporter’'s notes.
ritt specifically holds that where adequate alternatives

exist, a trial court need not provide an indigent defendant
with a.transcript of prior proceedings. Since the same counsel
represented the appellant during both trials, and the trial
court showed no inclination to restrict appellant's use of the
court reporter's notes, we hold the appellant was not denied
'a fair trial due to the refusal to supply him with a free tran-
script.

Appellant next contends that it was error to permit
the prosecuting attorney to exercise preemptory challenges to
all of the blacks who were called as jurors in this case. Appella&t
ackrowledged that the United States Supreme Court in Swain v.

Alabama, 380 U.S. 202, 85 S. Ct. 824, 13 L. Ed. 2d 759 (1965),
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constitutions. tnat preemptor CThzllgnges ezainst minoTity mroups
can be unconstitutlonal if trnev were showr 10 be z pattern of
challenges against jurors from a discrete group and a likelihood

that the challenges were based solely on croup membership. People

v. Wheeler, 583 P.24 74& (Cal. 1978). and (Commonwealth v. Soares,

387 N.E.2d £9C ¥asg. 197C¢). e have rezertly rezffirmed our

reliance upon Swa:in in (ommonwealth v, McTerron, Vv, S.W.2¢

’ <

{1984), holding that an allegation of the lzck of a fair cross-secticr
jury which doez not concern a systematic exclusion from the
jury drum does not rise to constitutionsl troportions, and we
decline to..adopt another rule.

Appellant finally contends the trial court erred in
refusing to admit testimony of a witness concerning the physical
description of Larry Macklin. He sought to offer this testimony

to show that Latrry Macklin fitted the description of the perpetrator

. of the crime and that the identificat.on of appellant by Mrs.

Spencer may have been mistaken. By avowal the witness, Detective
Robert Rutledge, stated that the arrest sheet showed that L!Try
Macklin was a black male weighing 170 pounds and was twenty-nine
years old.

Larry Macklin was a codefendant with appellant but
was tried separately. One witness testified that an unidentified

person was seen fleeing the Spencer premises. Mrs. Spencer
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testimony was properlv excluded as hearsav. We conclude the

exclusion of the testimony was not error.

[ A14

The Judgment is affirmed.

Ail concur.
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AOC-76-450 ' Case No. 82CF~0010
i
Commonwealth of Kentucky X County JEETERSR
Court _ DIV, 10 = CIRCTITT

. ) SENTENCE ON PLEA
v 232 .02, 11.04
Cr. 332: RCr11.0 OF NOT GUILTY
(Jury Trial)

ey
i

.
[79]

i
. N : I
Cour: of Justice JLDGMEI\T AND ]

COMMONWEALTH OF KENTUCKY

v.
JAMES KIRKLAND BATSON

The defendant at arraignment having entered a plea of not guilty to the following charges included within the i:

ciciment(s) (1) BURGLARY II 2) _R.3.P. 0/S100 3) BF.0, IX
znd having on the _14th __ day of ___Fehruarv 19 84 appeared in open court with his attorne
Honorable Dougias Dowell

the case was tried before a jury which returned the following verdict: __(BURG. II) 5 YEARS

(R.S.P. 0/8100) 1 Year - (P.F.0. II) ENHANCES BURG, II TO 15 YEARS AND R.S.P. O/S100

TO 5 YEARS. -

Onthe . 20th day of ___ March 19 84 the defendant appeared in open cour

~ without counsel X with his attorney ___Doug Dowell and the court inquired of the defendant an
his counsel whether they had a legal cause to show why judgment should not be pronounced, and afforded the defer

dant-and his counsel the opportunity to make statements in the defendant’s behalf and to present any information i
mitig;ltion of punishment, and the court having informed the defendant and his counsel of the factual contents an
conclusions contained in the written report of the presentence investigation prepared by the Division of Probation an
Parole, the Defendant ¥ agreed with the factual contents of said report T was granted a hearing to controvert th
factual contents of the repon.ﬂl?la?rmfg;wen due ?onsnderatnon to the written report of the Division of Probation an
Parole, and to the nature and circumstances of the crime, and to the history, character and condition of the defendan!
the court is of the opinion:
X That imprisonment is necessary for the protection of the public because:

A. thereisa substantial risk that defendant will commit another crime during any period of prc
bation or conditional discharge.

B. thedefendant is in the need of correctional treatment that can be provided most effectively b
the defendant’s commitment to a correctional institution.

C. probation or conditional discharge would unduly depreciate the seriousness of th
defendant's crime due to:

" (Continued gn back) ~
oz 5




B N TN T
+-zt wne csiendant 18 nrs o other 0 tranzin - oonditiens Sovonarp fesnuse of tneosppheabiline of RIS
,2.030 er KRS 538.080
— Z Tha: the defendan: 1= el.zibiv lor probaiion or conditions’ discharge as heremnafiter orderec.
: No sufficient cause having dbeer. shown whr j.dgzment shoull not be pronouncec. it is ADJUDGED BY
—_— THE COURT that the defendant is fedsadiul of the following chargefs:.

(1) BURGLARY IT (2) RESEWING STOLEN PROPERTY CVER £100.00 (3) PERSISTENT FELONY OFFENDS:

— 9

1 the i:
®»
and is sentenced to: (BURG. II) P.F.0. II ENHANCES TO 15 VEARS, (R.S.P. 0/5100) P.F.0. II
ENHANCES TC 5 YEARS. TO RUN CONSEC. WITH EACH OTHSR & CONSEC. WITH
ttorne Z“Tineof § to be paid - INDICT., #82CR130:

-

~ probation as stated in the attached Order of Probation.

)

conditional discharge as stated in the attached Order of Conditional Discharge.

]
§ X imprisonment for a maximum term of 20 _YEARS. in___ PENITENTIARY
i ;

{institutionf to run = concurrently ¥ consecutively with a previous seatence imposed in_#82CR1305.

It is further ORDERED that the sheriff of JEFTERSON County deliver the
defendant to the custody of the Department of Corrections at such location within this Commonwealth

as the Department shall desi;rnaie.
- It is further ORDERED that the defendant is hereby credited with time spent in custody prior to sentence, |

namely _________..19 days as certified by the jailer of __Jefferson Qounty __ iowards service of the maximum term
of imprisonment (or toward payment of a fine at the rate of $5 per dayl.

After imposing sentence, the court informed the defendant that he has a right to appeal with the assistance of
counsel: that if he is financially unable to afford an appeal, a record will be prepared for him at public expense and
counsel will be appointed to represent him; that an appeal must be taken within 10 days of the date of this judgment.
and that the clerk of the court will prepare and file a notice of appeal for him within that time if he so requests. Pend-
ing appeal, the defendant is & remanded to custody: Z released on beil in the amount of
s None

It is further ORDERED that the Court Costs of this action be and hereby are waived.

(Continued on page 3)

‘ APP. 8 |




. ereere no Londings of culllshownaloen s thechirgesan L ongl demudeoLand Lhemam isdischery
=
=
Yi=won 20, 1095 z //M—v—?/‘/-’ J P
ezt Cunge

Judgement enterec and notice of entry served on the defendant by mailing a true copy to defendant’s counse.

record. __Dous Dopelld

posiage prepaid. on Maroh 20 19 B4

PAULIE MILIER Ci.

by ___DORIS FOSBERG D.

NOTE TO CLERK: If defendant is sentenced to death or confinement, give two certified copies of this judgme
¢ tne sheriff who celivers him to the institution. RCr 11.22.

ENTERED IN COURT

MAR 2 O 1984

PAULIE MILLER, Clerk
5. . Aol :
COPIES TO: $_,_¢=g ==
TEFT, ATTY. - DOUG DOWELL
2 COPIES TO CRIMINAL CLERK'S OFFICE
1 COPY TO PROBATION & PAROLE

SHERIFF'S RETURN

223
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In the case a2t bar, the prosecuicr used his peremptory

challenges tc strike off of the jury 2ll Zour (4) black jurors.

The appellant, who is biack, was triec by an zll vhite jury. These

facts were stipulated by the prosecutor before the swearing of the

jury panel (TE, 6-8). The appellant moved that the jury panel not

be sworn for this reason (TE, 6). The court overruled the mé<ion (TE, ¢
The Sixth Amendment to the UFited States Constitution, as well

as Section 1l of the Kentucky Constitution, guarantees to each criminal

defendant the right to 2 jury drawn from a fair cross section of the

community. [Tavlor v. Iouisiana, 412 U.S. 522, 95 S.Ct. 692, 42 L.Ed.2d

680 (1275)1. The deliberate exclusion of blacks from the jury deprives
a. defendant ;}'a fair cross section of the community {Id. 479 U.S. at
528, 95 S.Ct. at 696].

Appellant concedes that Swain v. Alabama, 380 U.S, 202,

85 S.Ct. 824, 13 L.Ed.2d 759 (1965), rejects the notion that the use
of peremptory challenges against blacks, by itself, necessarily violates

equal protection. However, the decision in Swain was based entirely

"upon the ground of equal protection of the laws, and not, as here,

the Sixth Amendment. The Sixth Amendment, in this context, was made
applicable to the states after the decision in Swain [Duncan v.

Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 690 (1975)].

Since the decision in Swain, "the United States Supreme Cour:
has not examined this issue in light of the Sixth Amendment. However,

+he denizl of certiocrari in McCrav v. New York, v.s. .,

-14-
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ne eourl woulc prefer & diffsring rule unisr the Simth Amendmen=.
an:s Irenmnman directly celled feor & new wule [103 S.C-.

&t 2639-2443]., Justices Stevens, Blackmun and Powell €ic not disagree
ith the assessment macde by Justice Marshall {103 S.Ct. at 2438),
but preferred the: ''the various s:aﬁes...sérve 2s leboratories in
which the issue receives further study before it is addressed by
this Courtz." [103 S.Ct., at 2439].

Two state Supreme Courts have done so. In Peovle v. Wheeler,

148 Cal.Rptr. 890, 3583 P.2¢ 748 (1978), the Celifornie Supreﬁe Cour:
held that when a prosecutor peremptorily chellenges all black jurors
because of & '"group bjias", the right to a jury drawn from a fair
cross section of the community is severely compromised. The Court
in Wheeler recognized that while a litigant is not actually entitled
to a2 jury thﬁ}ﬁproportionately represents the community, the litigant
is still "entitled to a2 petit jury that ig as near an approximation
of the ideal cross secticn of the community as the practice of random
draw permits.'" [Id. 583 P,2d at 762]. It is when the deliberate
sctions of the state, through its agent, seek to artifically remove
elements necessary to the cross section of the community that the
Sixth‘Amendment is invoked.

In Commonwealth v, Soares, Mass.; 387 N.E.2d 499 (1979),
the Supreme Judicial Court of Massachusetts followed the case of

People v. Wheeler, ahove [Soares, 387 N.E.2d at 516]. The Court

acknowledged that there is a rebuttable presumption of the proper

use of peremptorﬁ chailenges, but added:

APP. 11




1t

that pres

zlzher pa

cf conédus S sever
crosvecti o c .
cerempteriliy a s ¢3 < €

anc (2) there _inoo v €

. (excluded Iroz the jury .clely by reason of

thelr group membership.

(=€. 387 N.Z.2¢ at 3171,

The Court will nocte thzt the wule is sizilar to the rule
under equal protection in Swazin. However, the rule under the Sixth
Amendment does not require a showing of 'systematic exclusion' over
the course of several trials. It was this feature of the Swgin -

Egual Protection test which has made Swzin the "subiect of almost

universal and often scathing criticism.”1 [MeCrav, supra, 103 S.Ct.
at 2440 (Marshall, J., dissenting)]. )

The evidence presented by stipula:i6n in the present case
obviously meets the above test. The prosecutor had used his peremptory
chzllenges to_remove one hundred (100) percent of the black jurors.

In Sozres the Court found that the exercise of the challenge against
twelve (12) of thirteen (13) blacks clearly demonstrated a ''pattern

of conduct." As to the second ground, the court found that since
ninetyv-two (92) percent of the blacks had been struck, it indicated

a "likelihood that biacks were being challenged because they were
black."'" [Id. 387 N.E.2d at 517]. The percentage cf blacks struck

in the case &t bar was one hundred (100) percent. Obviously, this
gives rise to at least a "likelihood" of improper purpose. Soares -
als; holds that the race of the defendant can be -taken into consideratior

In Soares, as in the present case, the defendant is a member of the

"discrete group' being struck.

1. The Swain test would have the perverse result of reversing
the conviction of the tenth defendant because he could establish )
"systematic exclusion" in the nine previous cases, yet afford no relief
to the previous nine defendants.

~16-




-0e TEeET NEVITIE DEET Isl. TNE TTTELCUTOT TILIT 2ssuTme & ourcers
-~ POy o gs e e & s = ——— - —— 19 peme 5
-l E8XNT.elll éwey Tie Us€ ¢TI e DeremTiCT Sle.lEnEES, L-s & 2uT0en
e S - - P 0N - R Za - <= cedhT
£NLZTE TT TOE E--€gel.Vv CIIEenCLnZ D&rTy TC csmonsIrets, LC oossible,

- e - o« qo-_- - - - - maeadSa - e M - el v N s -
struck on account of their grour effilisticn." [IE. 387 N.E.Z¢ at 517..
Ir the tEse &t bEr, the TreosefuIor zzde ML EITETFT o

uszify his use ol the peremptory chzllenges even zZter being
presented with the accusation that he was using the cﬁallenges
for an invalid purpose and having stipulated that he had struck
cne nundreé (100) percent of the prespective black furors (TZ, 6-8).
~s 1g demonstrated above, the prosecuror nad the bu:éen to show,

if ne coulé, that the peremptories were no: done for an invalid
purpose. When a litigant has a burden to show a fact, or to reasonably

denv an accusaticn, and does no:t do so, it can be presumed that he is

unabje to do.so. [Cessna v. Commonwealth, Kv., 465 S.W.2d 283, 285

(1971)]. Thus, a clear inference arises that the use of the
peremptories in the case at bar were intende¢ to accomplish an invalid
turpose. Even under the discredited Swain test, this would establish
2 violation of the equal protection ofithe laws and due process of
law [Swain, 380 U.S. at 223, 85 S.Ct,.at 837].

" Therefore, the Court is urged to vacate the judgment and
remand to the trial court for hearing on the reasons of the prosecutor

for the use of his peremptory strikes.
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22
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(Colloquy) 5.
(At this point, the jury panel
was seated in the courtroom in
alphabetical order, voir dire
examination was conducted but
was specifically excluded from
request for transcript per the
Designation of Proceedings;
strikes made by respective
counsel, extra jurors excused
and exited the courtroom, and
the jury was seated in the jury
box as follows:)

THE CLERK: As I call your name,
the sheriff will conduct you to your seat in the jurv box.

Juror Number One, Ruth Ran; Juror
Number Two, Elsie Dupin; Juror'Number Three, Richard
Carroll; .Juror Number Four, Dena Meece; Juror Number Five,
Samuel Dabney; Juror Number Six, Lucia Vibert; Juror Number
Seven; Carolyn Bunger; Juror Number Eight, Joseph Gaines;
Juror Number Nine, Patrick Yarber; Juror lumber Ter, Dona
Estes; Juror Number Eleven, Joyce Smith; Juror Number
Twelve, Arthur Dickerson; Juror Number Thirteen, Anthony
Ferg.

THE CLERK: All right. Would you
please stand and raise --

MR. DOWELL: Your Honor, may we

approach the bench for a minute, please?

APP. 14
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(WHEREUPOX. counsel Zor the
Commonwezltk ancd the Defendant
: approached the bench where a
conference was held in whispered
; tones, out of the hearing of the
. jurv, as follows:)

[

6 MR. DOWELL: Your Honor, prior to

7 the swearing of the jury, I would like to make
a motion to discharge the panel on the following

s grounds.

” There were four -- I would like the
v Record to reflect -- and, also, I would like it
12 if we could have s hearing on this outside the

3 hearing of the jury; I would like to request that
14 - -- but there were four black jurors on the case.

After 1 reviewed my notes, I noted that all four

: ; ie of them were struck by the Commonwezlth's pre-
17 emptories. The jury now, as empanelled, I want
8 the Record to reflect, is an all-white panel.
19 I submit that under these circumstances,
20 the defendant is being denied his right to an
a impartial trial, a cross-section of the community,
22 under the Sixth and Fourteenth Amendment. He's
23 also being denied equal protection of the law
24 under the U.S. Constitution. And he's also being
25 denied a fair, impartial trial.




20

21

22

23

24

25

(Ccliocuy)

THE COURT: You want to have a
hearing on this, don't vou?

MR. DOWELL: Yes, Your Honor.

THE COURT: All right. I will pick
up in just a minute.

MR. DOWELL: I would object to the
swearing of the jury at this time.

THE COURT: I'm going to overrule
because it has to be a cross-section of the
whole, entire panel and that selection process.

Anybody can strike anybody they want
to.

MR. DOWELL: Does the Court agree --
essentially, the facts I'd want to establish at
a hearing are, number one, that there were four
black jurors in the panel and that the Common-
wealth exercised its pre-emptories as to those,

all four black jurors.
THE COURT: = Well, they can do it

if they want to.

MR. DOWELL: Do you accept that as
true? Is that accurate, Mr. Gutmann?
MR. GUTMANN: Yeah, during this

particular -- yeah, I struck four blacks and

APP. 16
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two whites.

M., DOWZLL: Okewv. And that this
leZt an all-white jury. Is that right?

MR, GUTMANK: Ir looking at them,
yes; it's an all-white jury. )

MR. DOWELL: Okay. I would assert
that that violates the constitutional provisions,
so 1 just asserted in absence of any, vou know,
compelling justification that that denies the
defendant of equal protection of law, denies him
his right te a fair cross-section and a fair and
impartial jury.

THE COURT: You're talking about
the cross-section selection process of the panel
itself, if that happened. Out of Frankfort
where they draw them by computer, you might have
a point, but this is different.

MR. DOWELL: Okay. So my motion,
my objection to the swearing of this jury is
overruled?

THE COURT: Yes.

MR. DOWELL: And also my motion to

set aside is overruled?

THE COURT: That's right.

APP. 17 hd
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MK, DOWELL:

Honor.

O

Jkav. Thank vou, Your

MR. GUTMANN: Thank vou.

(End of conference at bench.)

* *  *

THE COURT:
jury.

THE CLERK:

raise your right hand, plesse.

All right. Swear the

Will vou stand and

(WHEREUPON, the jury having
been duly sworn by the

Clerk of
ceedings

- - THE COURT:

that have not been selected for

appreciate your being over here.

the court, pro-
continued as follows:)

Now, all the jurcrs
one reason or another, 1

We always have to have

a panel large enough to select the twelve or thirteen that

try the case.

Thank you very much. You can go back

to the Jury Pool and maybe you can pick up another case in

there.

(At this p
jurors we

oint, the "extra"
re excused and

exited the courtroom.)

THE COURT:

a fifteen-minute break here now.

I'm going to call for

You all have been sittine
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