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CHIEF CJUSTICE BUPGEEZs ¥We will hesr arguments
next in Fatson =zgainst ¥Xentucky.
r. Niehaus, I think ycu may proce=d whrenever
you are ready.
ORAL AERGUMEXT CEF J. TAVID YIEHRUS, ESC.,
ON BEHALF OF THE PETITICNER

#FR. NIERBAUS: Thank you, Your #Honcr. Yre.

b
o
L

(@]

Chief Justice, =and may it plaase * ourt, the issue
pressnted today arose out of @ state criminal rpreceeding
in Jefferscn County, ¥X2ntucky, in whizh ths vrcsscutor

employed four of the six perenmptory chellenges that were

]

alloted *to him under ccurt rule *o ramove all rlack
persons on *he panzl of Jjurcrse.

These panel members hed all survived the
challanges for cause undaer he Kentucky system, which is

.

called *+he dlind strikz2 systam, and rpererptory

challenges are made at ull -- at *th: cless cof all //
challanges for caus2, and thzv are nide by meanz of
striking from identical lists sirnultarnecusly names of

the jurocrs thag aither pgrty'wishes>to have remcved.
Bu£ before the jury was sworn, trial ccunsel
for petitioner made a motion to discharge the rahel ¢n
the ground that *he czmoval of the four hlzcks by these
peremptory challenges denied the richt tc trial hy 3n

- 3
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imparti=2l jury under the Sixth and Fourteenth RAmendments

to ~h=2 Constitution 1ni alsec denied =gqual crotecticn of

the lawv.

QUESTION: VWere ynu trial counsel?

ER. HIZBAUS: Ko, Your Honor. The petitiocner
2sk=2d for

a hearing o>n his motion, but it was denie?
basically on the ground that anvytody can strik=z anybody
they want to. Those are the words of the trial judge in
the case. The same issue wes raised on appeal, on
direct argeal tc the Sfupreme Court cf gentucky, and that
cour®t 3alcso affirmed by statiag that an 3llzgaticn of
lack of a fair cross section ¢n =2 jury which dces not
concern sys*ema tic exclusion frem the Jjury drum, which
is thz comuesition device for the jury 1list, dles not
rise t0o constiturionzl properticns, and therefore the
cour* r=fusedl tc adopt any lawe.

I think as the Court can sze, neither of the
.rial court nor the Supreme Ccurt of Kentucky weas
willing to consider z2ny regulaticon of peremptory
challenges, and I *hink roth followed the ccnventional
interp:sfatian cf Swiin versus Aiabama which‘th;s Cecurt
decided in 1965.

QUESTICY: Well, +the court could have, without
regzrd to Swain, could have proceeded under state law to

regulate.

ALDEKSON REPORTING COMPANY, INC.
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FE. NIEEAUS: Your FHonor, *ha%t was not raised
in this perticular case, althcugh it certainly could.
I+ was naot arguei, although it was men..cned, but thefe
is no dcubt that they cculd have proceedszd cn that

basise The conventicnal interpretation cf Swain is that

the way that they are exercised in anv cne particular
Ccase.
N
This hzs bsen the basls fcr dzacisiongs of +the
many State courts who have refused to corsider the never

h

rules that have been aivanceil by the Supreme Court ¢

Califorania, the ccurt in Massachusetis, zand vors

th

recently by twe fedesral appzllate courtse.
QUESTICN: Mr. Nieshaus, Swaln was an eguzl
prctectiosn challenge, was it no%?

3
QUESTICN: Your clzim here is based solely cn

(24
oo o
D
N
P.;
>
t
o o
=
=
N]
o]
f=?
=3
e
o]
ch
-y

EF. NIZHAU': VYes.

QUESTION: TIs that correct?

R
®
a4
1
52
o »d
Xy
et
(%21
-1
-3
= o
m
cr
[,
w
*
i o
m

T Wwe are arguing,
YES.

QUESTICHs You are not asking for a
reccnsideration of 3Swain, and you are making no eguzl
protection clainm here. Is that correct?

3
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HR. NIEHAUS: #e have not made an =qual
prctection claire T think that Swain will have to be

A

A
reconsidered to 2 zcertain extent if only to ccnsider the

A
b

argumen*s that ure made on behalf of affirmence by the
respondent and the solicitor general.

QUESTICN: ®hy do vou fall short cf a direct
attack on Swain on eguazl protecticn?

MR. NIEHAUS: Swz2ia within thz conventiosnal
intarpretation simpiy states that no attack can be rade
on ths a2xercise in o2ne particular case, and as the
record in this case shows no more than whnat harpsned in
this one particlac casee.

QUESTIOX¥s But Sw=ip prec:cdisd the tim=z, did it
net, when the amendment was made apzlicable *o the
states?

#R. HIEEAUS: Certainly. The Efixth Amendment?

QUESTIONs VYas.

~ MR. NIEHAUSe Yes, Your Hcnor. .

QUESTION: So I ask aoain, why don’t you

attack Swain heal on?

Pl ’

¥R. NIEHPUS: T relieve that we will s
attacking it in the course of cur argument, Yocur Honor,
because I think that the bases that underlie the proct
standard in Swain have been eroded somewhat by &
reexamnination of tha histcrizal --

3
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N 1 « QUESTION: I thougit you just answerd Justice
2 0°*Connor by saying, no, you weren®t really =+tacking

Swailn 2xcept by impliczc.ion.

w

4 ¥R. NIEHAUS: ¥e have not made a specific

5 arqumant in the briefs that have been filsd either in

6| the Supreme Court of Kentucky or in this Court saying

7 that vwe are attacking Swain i1s such. We have maintained
8 that because the Sixth Emendment guarantess a right tc =

9 jury tha%t ic as represzntative of the compunity as

10 prossibkle, that the Tourt may proceed on that basis zlons

11 an¢ may cr mray nct have to al+ter its holding in Swzin in

12 order +o achieve itz da2sires.

13

13 QUESTIJE:s Are you saying the Sixth Amendment
‘__? 14 || right raguirss that cthz actual ,'pet:"L,t Jury that tries the

15 cass miast be regresentativ;, or h;ve 5ur cases talked

16 abtou* the panel?

17 ¥R. NIEHAUS: No case specifically holds what

18 we ari- asking fcr today. The most @ppecsite case, which
19 oﬁ crarse is Tayler versus ILouiciana, sreaks cgly to the
20 || panels from which the petit jury is actualiy selected.

21 We are asking fecr an 2xtension.

22 . QUESTIZN: I wculd suppose until perermptory

23 || challz2nges are Jjust out entirely, you would heave to Jjust
“ 24 || be talking about the panel, because even if you win this

25.11 cas2, thare are gcing to be a2 lot of peremptery

7
&
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challsnges exercissl for othar reasons tha+t might well
2liminate identifiable groups in thz cermunity.

fR. NIFRRUSe I think +ha%t that is quite =5,
and a2s long as. these peremptory challenges are exercised
for some reason related tc the matter at hand, I £hink
that the cause for objection is g¢oing te be removed. IFf
the Court will recall the remedy that we hzave rrcposed
in this case, which is baszad primariiy cn the Sugrene
Ccurt of California’=s rules set cut in “hgeler, if *here
is some reascn *that explains in the context cf e

particular case, and I woulld ask +he Court *2 note that

ib

in the first section of Swain the Court =z2lsc linked the
exercise of peremptocy challangss tc thz context of a
particular case. If this explaration is s3tisfactory,

then certainly groups will arnd probably shoul d Le

remcvad, but it is the argumant here thz+ if thzsy are

D

being removed, =s in this czse, simprly for resasons of

race, this is a destruction of ¢

joe

8 I2pre

Iir
N

entative nature

of the jury without sufficient razseon, and .Jor that

1

reason the perenptery chal}tnges that are exsrcisad must
be regulated.
QUESTICN: As I unders*and the Califcrnia

rule, it also apolizzs to pereomptories by dafandants? Am

I correct?

B3]
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adopted that --

QUESTION: And that would follow =lcnns wizh
ycur argument?

¥R, NIEHAUS: Your Heonor, we hzve nct put that
argument forward simply hecause it is not necessary *o

f wa desire in this cds=z.

l-h
L

chtain +the rel

1y

NUESTIGN: Well, but I think at least spezking
for myself I would like to know what the consequences,
the logical consguences of adopting your rule are, and I

+ake it if most state ccurts have adoptsd it and felt

i}

.
o

ckliged <o extend 1t to defendants, that might well be
logical consequence.

iR, NITHAUS: ©Oh, I think that it could b=,
Your Hencr, but the Cour* could alsc zconsider --—,

QUESTICKks Well, how can you ¢o that urder a

”

Sixth Amendmant clain? I ca2n understand how you cculd

reach that result unier an eguzl protection claim, which

2]
m
=

ycu zren'. making, but I don®t see how the Sixth

ot

oWn

)

Amencdment doss anything but speak to the dsfendent’®

rights. CL L .
vMR, NIEEAUS: This is guite right, Your Kocner,
Fut *he courts that have address=d the matter and mors
reczntly the casz in Booker versus Jade from the Sixth
Circuit, which we havzs ncot had time to file with the.
Court, simply talks about fazirness batween the parties,

3
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and that it does tend to diminish the percercticn of
fairness in the zyes of the public, and thosz ccurts
have percelved a2 -~ I guess you vwould say a rignt
emanating, although aot specifizelly state, cut of the
Sixth Amendment, wherein the ccurts may impose the same
rtle on +*he defendant in ordsr to bring cut +he
confidence necessary for --
‘ QUFESTICR: Well, it certainly is doctrinally
diffiqult to justify under the Six+th Ar=ndmant, isn't
ie?

¥R, NIEHAUS: Yeos, Your Henore.

QUESTICKRe So 1 core bzck agairn tc my questidn
#hy ycu didn®t a*tack Swain head on, but I take it iZ
+he Court were to overrule Swein, ycu wouldn®t like that
resulte.

FE. NIEHAUS: Simply overruls Swain withocut
adoptinc the rersdy?

CUESTIG.is Yes.

WK. NIEHAUS: I do act think that would give
us much cemfort, Your Honor, no. !

QUESTICN: That is a ccncession.

H¥R. NIFHADS: Pardon?

QUESTION: I said, that is a concessicn.

MR. NIEHARUSe The Court has alwasy reccgnized
that a Jjury mus+* be representative of the ccmmunity in

10
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order to discharge its functicn.

CUﬁSTION: Are you speaking now of a petit
jury, the trial jury, or the grand Zury, the array?

¥R. NIEHRUSe The cases that hzve been decided
by tris Court in particular sreaX about the panel that
is sat ur. %o cease that I have been able tc fird gets
down directly %o the patit dJury.

QUZSTICHN: BAnd you nust.

MR, NIEHBAUS: Yes, Your Hcnor. But befors
speaking aboutr +the Court's c2ses, Bezl cor Glzsser, thsre
has alweys been this id=a --

QUESTION: Well, I Jjust should ¢go tacke Swain
deal+t with Jjust 2 specific Jury, tut not in terms of the
Sixth Amendment. Is that it?

¥R, NIEHAUS: No, it was ejual prctection
under th=2 Fourteenth Amsendrent. Put even befcre this

Court's cases deziizi in ths 1940's under +th

i

»
I3

that

Y]

superviscry power, there has always been an ids
the jury must ke representative cf the community, ;nd we
have provided iniedr brief a compilaticn‘pf some 1
statements on this fact.

And th=a practical reascn for this 1is tc
irnterpose a2 body of untrainad citizens batwesn the
defendarnt and the forces of the prosecutcr, sc¢ that when
the prosecutor employs his challanges tc remove a

11
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cognizable group from the Jjury *hat is =zctually coirnc teo
sit, he is destrcying any chance that this jury is ecing
to be 3s representative of ¢the Jury as is possidle,
aiven the fact that you must reduce *he community to a
panel and finally to a petit jury of 12 »r 13.

When the prosecutor doss fhis, he is =zttacking
the democratic aspect of the jury wherein the ccmmunity
consants to the convicticne. I* 1s not l=ft simply to
the administrative officers in charge of the matter, btut
the comnunity its2lf by its rzpresantativas® consent.

Tne federal éourts of 2ppeal havs bsgun
adopting 2 rule +that basically follows tﬂe rule set out
in Wheeler versus Califerniz, and these caszs reject the
convolutsd and crrobably cfter pocrly uniszsrstocd
statistical 2nzlyses that ars assosiated with the venirse
compesiticon cases, 2nd have inst=ad returnzd tq?what I
ccnsider to be & more well kancwn pattern of evidentiary

inferances, ani 311 ~f the cises that are listed in the

RY)

briefs begin vi*h tte concep:t anrncunced in Taylor varsus

!

Louisiana which +alks about the federal right tn jury -

=tiz

(SN
[o]

trial, znd tha*t is tnat “he c2laction of ry

1}
3

frcm a rerpresentative crcss section of thes community is

v

an essential componz=at of th2 Sixth Amsndmant right to
trial by Jjury.
QUESTION: But of -ourse you want us to ¢gc¢
12
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furthar than thaz. You wanpt something, vcu want 13

¢t

repr=sentative rznel as oppocsed to Just 2 rerresentzative
venire.

MER. NIEHAUSs: VY=e=, we want a representative

4]

cetit jury if +that is pcssible. We realize the* becauss

1

of ths problem in re2ducing namk=rs, that that is not

<

gcing t2 happen in every caze, and I don’t think that a

criminal defandant can compliin about that. Byt T think

b

that if a2n agent of the gta*t=z i< employing

b

state-vrovidad rrocedural davice to maks sure thzt *hse

M

apr2sentative anil +hat there is

to ha

0]
o]
}.Jo
2
]

Jury is not
nc reason coannected with the trisl that thic agent cf
+he state is doing s>, *h2n the defeniact Aces have a
righ+ to complain.

CUESTION: RAs a practical mattzsr, how does ths
judge go about this? ¥ust hz hzve a cencsus ocf the |

“ th

e

jurisdicticn rtefore him, or is whele stata, or

id

the immediate Jjurisiicticon of the zourt, the distric- ?

¥R. NIEHRES

L 13

T dc net find any cases tal¥ing
about that.

QUESTILY: I am ackinc how you would ask the
judge to ] about ite

¥YR. NIEHAUS I would zsk the judgs to take

note of the parsons in the djury, *he actual panel whe
was *hrroucht from the psol te the roome.
13
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QUESTIZUNs Are you asking him %o take Fudicial
notice of th=2 compositiocn of the state =or the county orC

the district so 1nat he Xnows? Fow is h

in

gcing to make
the judgment abcut the Jury itself if he doesn't know
the compcsition of the whole community?

MR. NIEHAUS: I think zhat he does nct ne=d tc
know those factse He pneeds o know how many, to uss ths
example in this case, how man} black jurcrs are brought

from the jury pccl t> his rocom. If they disappear, not

e
in

through challences for causz, bu* if they disagrear

through the =2xercise of perzsmptoyy challen by th

le]
U}
O]

i,

prosacutor, then I think that ths juige has --

ct
o 14
[l
M
o
{o ¥

QUESTICK:e ITs thers any differsence in

ot
o
M
v
[
ot
[t

result if thay, to take your term, disarpear or
gone frem the jury con challenges fer cause than for
peremptories?

¥YF. NIEHRUS:s I think =o, because if they ere
challanged for caus=s, that msans that they hzve some
reason that they have articulated --

QUESTION: Bat th2y your 2nd result miacht not
be rerresentative. . e

MR. NIZHAUS: Certaiéiyﬁ but acain, that is a
guestion of securing an impartial Jjury. EFow, it may be
that the prosecutor by exercising his peremgtery
challenges is taking note thazt that jurcr heas been

14
|
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staring at my -- or

staring at the police

sitting next toe me throughout the entire preccess, and

under the Wheeler rule that we 2re urgineg, the trizl

Jjudge or the precsecu

this oute

tor, rather, is entitled tc point

How do you cgive the Jjudoe z chance

to cerract this? Wha2a the Jjury is -- the selection is

ccmpleted, but rsfor
for the defendant be

panel ke excused and

fote

s not

representative, and if

2 the jury is sworn in, would vcu

reguiredi to move that +the wheole

U]
ot
o

tha+ ycu star 11 ovzr bhecause it

Fa+t evidence would yc

=

Q]

Cy

P

put in cr a mot+ticn of that kind?

¥R. HIZRAU
system, +hit +that is
dcne, because peraempt
once 2t the close of

Californie 2and sone

process, and a gpatte

the Court is that pr

first of all,

availarle to ths prosecutor,

remove all members of this ons p=art

the principles annou

in many cases.

20 F ST,

S¢ I think that und=r the ¥Xantnucky

probably the way the relief must be

‘

xercisegd all at

cry chal lenges arc«

ih

challenges for caucsee. In
sther stztes it is 2n onr~toing
Nl cah emerge as the challenges are

vidence that I wo,1ld point out to

svided for ty ¥Whezelesr peinting cut,

that out ¢f 50 many challenges that are

he has us=2é Y rumber to

icular grour. Under

nz2d in Whesler, this is sufficient

15
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QUESTICN: Well, “r. Kiehaus, surpcse he has
six peremptories and h2 exercisss four.

HR. NIEHAUS: Yes., I think that the --

QUESTION: And there are two others, blacks
wno are on the jury. Do you have a cacs now?

MR. NIEHRUS: Two are lef* on ths Jjury?

QUESTICUH: Twe are left, ves.

MR. NIEHARUSs I think probably so tecauce of
the --

QUESTION: Probably so what?

¥R. NIZHRUSe: Probably tha+t there is reason

.fcr complaint because he has used a3 dispropcrtionata

numbar in order %o --
CUESTICN: Well, let me chinge th= nurb=zr

then. He exercises three of the six, ani three blacks

4

are on the jurye. ,

¥R. NIFHEAUS¢ ERem=zin on? Tha* is getting tc

te 1 closer situztion, and it is something *hat --

OUESTICN: 211 richt. Twoc. Twoe.

MR. NTEHAUS: I believs that i+ is still a

iy
m

close siztuation. I* dzpends on +the cthsr facts that are
available to the trizl Judge.
QUESTION: ®hy?
¥R. NIEHAUS: One, under the doctrine of
chancas that we have articula<ed in our brief, it gets
16
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+¢c be a very narrow natter, znd verhazps you cannot make
any inference frcm that as to noninnocent inten* unless
there are other --

QUESTIOX:s You say perhaps you may nota

Hg. NIZHAUS: It dzpends on whether there are
other facts known. I think that the defense lawyer and
the trial Jjudge zan tike in?a azcount the history of
this particular presscutoer.

QUESTICN: Heow can 2a prosecutlr answer your —--
if ycu adopt a Californiz rule or ¥assachusetts, how
dces 1 prosecutcr answer your doctrirne >f chances? What

can he say that wouli permit him to striksz three out of

’J

six blacks?
MR. NIFHARUS: He car poin* cut what it was
abcut these particular ifuries that he did nct like. He

fficere.

Q

can say that one was staring at his police

QUESTI¢N: But it wculdn't turn i+ into =

m
-3

challange tor cause

¥

td
=

o NIEHAUSs I don't relieve so, and I-don°t
helieve that has bzen “he expariepce in the
jurisdictions that have adopted this rule, that he must
state some reason. It may b2 that, to give th -Court an
example -- ’
QUESTICN: Like *his black is ¢co well
educated, or he works'for the wrong company, or

17
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semething like that?

ME. NIEHAUS: Thos2 are reasons that ara not
tied to the fact that this Jurcer is simply a rlack. And
so that thes= might b2 satisfactory answers under the
rule.

CUESTICKs Even though they wouldn't succeed
as chballenges for caussa?

¥R. NIDHAUS: True. .

QUESTION: One thing he can't say » T suppocse,
ie that *+his venire verson is tlack; and the defendant
is black, and *therrefore T wciald rather have a white
juror than a black juror.

¥R. NIEHAUS: I think =0, Liecause it is ~-- the
fact that the prospective Jjuror ig a2 Dblack rather than
any r=2ason why, any articulaple reasocn why there is a
specific suspected bias that is the motivating cause for
renmoval of this Jjuror.

QUESTION: How about the black dzfezndant
striking white jurors?

¥B. NIEHAUS: I think “hat presents a
different -- .

QUESTION: H= coull say., wgll, the history. of
the death tenalty in this community is such that there
is prejudice against blacks, thzre is prejudice against
blacks especially if they kill a white, and so I think

18
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that whites -~ there 1s a reasonable poscibility thet
whites on this Jury #will be orejudicsil against this
defendant, and that is why ~- so I apm going *¢ strike

all *he whites I can strictly on a racial basis,

1]

assuring thzt =-- not assuming, tut I thirk that they
will be prejudiced against my clients. Now, what abcut
that?

¥R. NIEHAUS: Well, the harm is there,
perhaps, but mayte not as sesver2, beczause in most areas

£ the coun*try I kelieve that even if a defendarnt

exercises all of his challenges, he will rot succeed in
eradicating 2ll white persons from the Jury.

QUESTIOF: But nevertheless, as ycu answarad

Justice Prennan & while ago, you think it is the rezson

m

that is bad, the reason for striking, =o¢o that wculéd ke
racizl reasocna for striking a whitea

dP. NIEEAUS: Yes.

(x4
pos
)
ct
=
g}

QUESTION: And you s.y, but
permissible .

KBR. NIEHAUSs I think tha+t it is nct as
sericus a problem.

QUESTION:s That isa‘*t wha+ I askad you. Would
*hat be constitutionally permissible, or not?

MR. NIEHAUS: Pardon?

QUESTICN: Would that be constitutionally

19
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permissible, to stri&e the whites because of the ~-

QUESTION: What would be the ccnstitutiosnsl
basis for the claim that i+t was not permissible? What
restricts a defendant from striking anybody c¢cnce, or
saying T don'*t like blacks, ocr I don’t like Jews, or
whatever he wants £o5 say? Ther=2 is no state action
involved here.

MR« NIEHAUS: I +think tha+t is exactly the
pcint, that there is no sta%: action invclved where the
defendant is exercising his peremptcry challenge.

QUESTION: EBu* thaore micht be under an eguzal

i

te system that

-
-

n

protection challenge if it is the
z1lows that kind of 3 strika.

MR, NIFEAUSe I believe that is posegikle. I
am really not preparad to aznswar that specific auestion,
but the idea of *the Rill of Righte is tc afford
protaction to the spzcific Zefendant.

QUESTICYX: But if a prosecutd>r strikes waiites

.

bPecause he is afraid that thz whites -- let's say ¢h

17

prircipal witness for the prosecution is a tlack,
Aalthough the defendsnt is white, and ths proszecutsrc

strikes whites because he is afraid they are less likely

to belisve the black witness than perhars a substitute

black juror.
Now, is that a violation ¢f th= Ccnstitution?
20
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BR. NIEHAUSs I think that 1%t is because it is
srecific to the matter at hand. f course, 1 Lkelieve
there would hzve to be 2 few more facts known.

QUESTION: Well, that is all the fazcts you
have.

¥R, NTEEAUS: I think that that is specific
enough %o the procesiing at hand.

s QUESTIO¥: Thezt whites as 3 class tend no%t to
believe blacks as witanasses? That is a good encugh
reason?

¥k. NIEKRUS: If that is all that is knowrn,
then I think not. Tt is hard to make a definits=
predicticn in that specific instance, but prokably not,
because the idea i5 215t =-- is that the group itself is
nct the pred%ctcf of what the r2rson is going to dc, sc
that for that reason I think it would probably ﬁoﬁ he a
sufficient reasecn.

QUEST IOKR: Dc vyou *hink peremptories ty the

dafense are constitutionally reguired?

1

¥R, NI

1

‘HAUS s By thes defense? ke have
mentioned some consilerstions in our brisf -- .

QUESTIGN: I know you have.

MR. NIEHAUS: -~ +*hat I believe that hecause
they have been in existence for such 2 long time, that
they may be, even though thev were not sprecifically
21 ‘
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incerporated into th2 documsnt, they may be of such
importance along an analysis like Williams versus
Floriia and --

QUESTICN: But the. prosecuticn is strictly
statutory.

MR. NIEEAUS: Yes, Your tHcnor. And they are,
I believe, of rzther razcent crigin.

QUESTION: Or by practice.

MR. NIEHA&S: Yes.

QUESTIOM: You don®t think there is any

.

regquirement that the number of peremptory challenges be

the same for both?

MR. NIEHAUS: No, Your Hcnor.

-
n
o
+

QUESTIGN: In most states they are ncte
that so?

HR. NIEHAUS: £Es far azas I have been able %o
tell, the defendant asually has anywhere from one to two
tc several more, depending on what the state hezs decided
to provide. T heliasva the nz2cessity for the change is
shown by the large number of complaints thzt have been
made in recent years concerning the practice cf
peremptory challenges uased by ths prosecutor to remove
sgecific groups.

In the patition for certicrari that was filed
on behalf of Ratson we weres able to list sore 25

22
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Surisdic+ions. Since that time I believe five cr six
rere jurisdicticns have considered the matter, and this
has come to a point that tha court must rethink its
decision in Swain and look again at the_two premises c¢n
which the Swain decision was predicated, that cf the
history of the p=zremptory chzllenge and alsoc of the
function.

T thipk in aasver to Justice White's
questions, we have spoken scmewhit about the histcery and
ag our brief, shcws the peremptory challzsnge tha* is a
perepptory challesngs for the prosecutor has heen in
eXistance probakly for only about 150 y=zrs. Ezfore

s of stendirg

8}

n

that time, as the casss show, ths proce
aside was under *he control 2f the +rial court, and if
the prosecutor used too +this device too much, against
too mazny prospective jurcrs, the trial court could

intervene, so that regulzstion was the nerm tefcrs the

middls part of the last centurve.

i1}

I thinX a more important reason ig that =2+ th

this Ccurt had nething to lock at

in tsrms of whether peremptory challznges cculd servs

it
fu

time Swain was dz=cid

2

their function cf removing jurors who might ke biese
but whom the parties could not show to be bisged without
interfering with that practice that now the practice can
be reyulated, and this is shown by the number of

| 23
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jurisdictions that have adopted +he rule.
I would poiat out ¢ the Court that --
CUESTION: How maay »f them are thare?
¥R. NIEHAUS: I relieve there are six nowe.
QUESTICN: California --
¥YR. NITHRUSe Califcrnia, Yassachusetts, Ney
Jersey, Florida, New dexico, and, I beslisve, Delaware,
and two federal agpellate circuits, the Seccnd and the
Sixthe. _ .

QUESTICN: May I =2sk you cne cuesticn about

the theory of ycur c2s2? You have Iniicated a let of

M

practical discussions hsre, and in resrpgonse =c¢ Justice

Brennin you weren®: sure how you com2 ou* on different

jeon

numnkers of challenges, fcur, thr

D

2, two, onc. rtut T
would like to know if you -~ =szy there ig orly cne
challange of a blzck as a peremptory challsrae, znd the

judce asks, why did vyou challenge, &as hs just dces, and

he says, well, I dsn*t hava to :211 vou, bu: I will.

Thg cnly reason I challa2nged him is becaus:. he Is black,

and I think a blick is more likely tc raturn a verdict

of not guilty i1f the dezfend=nt is black. Thzt is my
only reason, and alsc, I am a little bit prejudiced

against blackse
Would t+here be a constitution=l vinlaticn or
net? Say he left several other blacks cn the jury. In

24
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your oprinion.

¥R, NIEHAUSs Several others are left on?

QUESTICN: Yes. Would that be a
ccenstitutionally permissiblz thing for a presecuter do
if the reason fcor his action is right on the table?

MR. NIEHAUS: I think not, although I think
nct --

QUESTION: So you Jjuestions abcut the nambers
then go +to the difficul+ty of zsscertzinirg whethsr that
is t:;e} |

¥R. NIEHAUS Tes,

QUESTION: Not whathsr ther2 is a
constitutional violation or not.

¥B. NTEHAUS: The use of numbers shows #hat
the rrocecutcr iz =about, so that the more jurcres tha+t
are removed, the gre2atar tha certainty is that ha isg

dcing so for sors nonr=lated rezson.

QUESTION:s What wzould be wrong with the

3
o]
o3
o+

<
[0}
o
y
[
<
()]
f
O

judge®s asking *he prosecutor? assume
the p:osequtor wouldl probably %211 the *ruth?

¥R. NIFERUS: Yes, I think thz¢ the whole rule
is premised on the fact that ths lawy=ars involved will
tell the court the truth.

CUESTICN: There are five blacks, six blacks,
and the rrcsecutor strikes these five of thzm on the

25
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jury, and he doesn't strike the cther ons,

he strikes the cne, andl why 1id you strike

\

cr ha does,

him, as

Justice Stevens z2ske you? Hz says, just becau_e he is

blacke

I don’t know aayshiny about him. I 3ust think

blacks will vote for innocence hare gsnerally unleszs I

know something about him.
other five, go I hdvae left them on.

be constitutionel

~)
S
®
Q
Q
joo |
QO
o
L.
@
in
ot
=
o1}
ot
g
D
b
n

because cf 2 stereoty

I kaow something ahcu* thecse

Why wouldn't that

<
‘\
i
u
<
'—h
w
2,
o]
H
-
o
o
b
w
~5
o
H
o)
(@]
-~
n
o
{1
o g
i
<
h)
L]

EF. NIZHAUS: T «hipk *tha* i+ wculd ke =z

violatizsn, zlthcugh p2=2chaps not uniar the

are advancing hsere *o0iav. The theory that

advarcing here teday has tc &9 with --
QUESTTON:

With 2 creoss secticrne.

MR. NIZHAUS: =~ with what +he 3

as lcng 235 the jury is more or 1e5S repr:zse

the ccmmunity under thigs thz2ory <here are
3ttackKe.

CUESTION:
protection challeng= %5 taks cars of -*he s
in *he example given by Justice Stevens, d

MR NIZHARUS: 1lYeos. I I may dus
will %ry tc ressrve a moment or two for re
tha Court has ths ltaazfit of a brisf filed
the ¥ings County Zdistrict attorney's offic

26
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and this brief shows the experience »2f four years

operatinc uhder the syqtem of allowiny guestions of the

peremptory challesnges, and that office says there 1is no

difficulty, znd I would roin%t that out ic the Ccurt,
tha+ because a peremptory challange can be effective,
and can also ke guestioned in certain instances, that
thers is no resacn not to aiopt the rule that we are
asking for today.

If I ray reserve a few moments for retuttal.

CHIEF JUSTICE BURGER: Mr. P=2arson.

CPRL RZCGUMENT OJF RICKIE L. PERRSON, ESC.,
Ch BZFALF OF THE RESFONDEXT

M%, PEARSON: ¥r. Chi=f Justice, and may it

tlease the Court, ths issue before this Court tedzy is

n varsus Alabamia should ts

[

simply whethar Swa
rzaffirmed. We beliszve that Swain --

QUESTION: Well, ncw, “hzt isn®t what the
cther side says at all. They say the issue is cne of
whethar the Sixth Rmaniment should apply.

s th

=

¥R, PZFPSON: We bzlizve that it

WU

Four+=2enth Amerndment that is th2 item that shculd be
challesnged, and presznts perhaps an address to the
proklem. Swain dezlt primarily with the use c¢f

5 to strike individuals who wz2re of

¢

peremnptory chall

14

ng
a cognizable or identifiable group.
27
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Patitioners shcw no case other than the State
6f California's case d2aling with th2 use of
perewptories whereasin the Sixth Amendment wags cited zas
autherity for resolving!the problem. So, we Lelieve
that the Fourteenth Amsndment is indeed the issus. That
was the guts and primarily the basic concern c¢f Swain.

We believe that it proviies an objective
approach to the preblem. It is briéht line wi<th
principles of law, sound censtitv+ionzl reasoning bascd
on the Fourteenth Amandmeﬂt and not the Sixth
Awendment. In the trial court under Swzin gpetitionser
had the burizn of proving +hzt his Fourteenth Amzndrent
rights were violzted, and he failled *o prove it. Az a
matter of fact, he only made'an attempt *tc gét the
prosecutor tc acknowledge that the prosscutcr had struck
four blacks and +wo whites by utilizing reremgtery
challanges.

He never askesd the prosecutor vwhen, where, and

under what circumstances he had struck tlacks in the

COESTIUN: #avy I interrup+t, ¥r. Pearscn?
Supposing he had askzd the proszcutor, why did ycu
strike the four'blacks, and the rrosecutcr had seaid,
hecausa I believe blacks are unlikely tc co?vict a tlack
defendant, and I don't particularly like blzcks. Would
28
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i4tutiopally impermissitble

o

t+hat conctitute & cons

[
ri

exercisz of state pow 7
HR. PEARSON: That would nct he
constitutionally impermissible because under Swain the

petitioner would havz2 had to show that the particular

=

(]

prosacutcr had struck blackhs over a period cf time.

QUESTION: I understand it wculdn 't have
viclated Swzin. I Jjust think -- I am acking ycu really
if you +think in today’®s dJuriscrudence that would be
consisteat with cur present z2pproach te bhoth the right
to an impartial jury ard the intepretaticn cf the
Fourteenth Amendment.

¥R, PEARSOw: No, =ir, I would not cornced=

5]

that that would hava bzsn 3 constitutiorzl violation.

QUESTICY¥: What if his answer wes, I struck
them because I 2lways strikes thzm in svery czse T try?

MR. PFARSOKW: I think under Swain that wculd
have bezn permissible, becius2 here Wwe are ftwlkinec about
over a paeriod of tima, nc:. in a particulzar cese, and we
have to realive that there ace issortel reasons for
exercising pererptory challenges.

So much migh%t include that very attitude, or
it could have struck blacks because they ware
inat+entive, or one of the venirz2 persons might have
been too talkative. There could be a host of reasons.

29
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But the problem with requiring an explanation is that it
requires a subjectives answer.

QUESTIONe W=211, a1l this long geriod of *inme,
I assume -- well, how long would he hava to be a
prosecutor before h= could have that protecticn?

¥R. PEARSOY¥: Justice ¥arshall, no one knnws.
T don®t know how lony he would have to be, but cver a
pericd of time. I think you would have tc look at ~-

QUESTION: Well, what is over 3z pericd of
time?

“E. PEARSON: This Court has never stzated, angd
I dare not speak for the Court.

QUESTION: The+t is a gcod constitutional rule,

witheout =any time =2t all.

b+
n
=]

-
2
-
ct
L]

¥R, PEARSON: Absclutely. Yes, sir.

QUESTICKs You thiak that is whzt Swain said?

MEs PERRSON: It ziys ¢ver 1 pericd of time,
but it drnes not state what the period of time is. That
is what Swain says. Patitiosaer has proposad twe
remecdies. First, that peremptory challangs be totally
eliminated for the prosecutisn. And in his brief he
also states the “heelar &approech, which is that when the
prosscution exercises peremprory challenges tc strike
all or most of & cogaizable >r identifiable group, that
the prosecutor ke reguired tc exrlain the use cf those

30
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challengzas.

As to the e2linimin= tion of challenges tctzlly
for *he prosecuticn, we beliive that it would crezte an
imbalance in the selecticn process for juries. On one
hand, the defendant 1s free >r shouli bz free fronm
bias. £2ad on the other hané, so should +he
prosecution. If on one hand the prosecuticn can cnly
veir dire and exercise chazllznges for czuse, the systen
is imbalanced.

Furthermorz, I think that in <he event
reremptory challangeszs are totaliy eliminzted for the
prosacution, we are on the tread and may be mcving more
toward the choosing >f a Jjury of a particuler
cemposition that the petitioner cr defendant Lelow --

QUESTION: =-- d2ni=d peremptories to toth

¥R. PEARSON: #ell, Jus+tices Mz2rshzll, in that
case you mizht well move mcre toward a mcre balznced
sys*em, bu* when you proposs tha total zlimination of
reremptory challsnges for the prcsecution, you move mers
tcward an imbalance.

QUESTTION: I said beth sides.

MR. PEARSOFe VYes, sir, I understand. Khen
ycu caid --

QUESTIZHe That violates what secticn of the

31
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Constitucion?
AR. PEARSON:
QUESTION:
Constitution?
MEB. PFARSON:
peremptory ciallsnges?
QUESTIOK: If
challengszs.
¥R, PEARSON:
the Constitution of the
QUESTION:
¥R. PEAPSOi:

sir. Beczuse there is

challenges in the Cons:=itution.

some historizal nctions

T£{ T understand your gusasticny --

Wouwld that vioclate the

If both =sides cculd exerciss

both sides are denied peremptcery

Yo, sir, it would noct vielate

United States ©f RAmerica.

Perfectly 211 right?

That would be all right. Y=s,

no crigin of psr=zamctery

Cf course, there

[a}]
!}
14}

for their existence.

QUESTICN: %211, i%* was a systzm pravelling at

the time, was it not?

¥R. PERRSON G

It was, based >0 -- evern 12

colonial times and -- to som2 extent and based on the

cemmen lawe

Byt if there were to be an eradiceation cf

peremptory challenge for both sides, there would Ta nc

constitutional violation. Both wouli s+tand eqgual hefore

the eyes of the lawe

We also._beliave that if peremptery challenges

are eliminated totally for the prosecuticn, yc¢u are

32
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goinc +to undermine the unanimouz verdict concep* which
Fentucky is a unanimous verdict jurisdiction, because it
is oacing to ;ushwthe salectiosn of the Jjury towvard a
particular- compcsition.

Petitioner has also rroposed +*hat the
prosecution be rzqguired to explain the use cf perexptcry
challenges under prescribed circumstances. .First of
all, we would state thit that is not reguiredl by the

Fcocurteenth Amendment, and.surely we don't believe that

Q
(=}
[y
(g}
)]
2

s raguired by the Sixth Amandmant, nor is it rs

th

by +he state constitution of the Commonweal+h o
Xentucky nor its criminzl rules of procsdure.

To reqgaires an explanation >f pzramptory
challenges would destroy, we Lkelieve, the histcrical
natura ard function of the deavice itself.

earscn, re2lly this ig kind of

liv)

QUESTION: HMr.
an extra argument, bzcause if the explanaticn cculdn®t
harm the pras-cutor anyway, it decesn’t r=ally maks any
difference whether i+t is required. If ycu are
corracting your lasic sutmission that it is perfectly
all right for thsz prosecutor tc challenge because hs
doesn'l like that parson’®s raice, and it is the same as
the racs of the defendant, vyou don®*t have t¢ convince us
of enything els=. There is nc reason tc ask fcr
explznations. If yoau give that explanation, you still
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win. Isn‘'t that corrsct?

¥R. PEAESONg If I urnderstand, that‘'s
correct. RAbsolutely. And that is ccnsistent with this
histerical development. It has zlways been unfettered
and uncontrolled by the Court, unexplained, and that is
the very natureﬂof the device itself.

QUESTIOY¥: Let®s examine that. What I think
ycu zre building cn is that ycu can take a reremsptory
challange withecut giving any reason.

YR. PEARSON: Yeas.

QUESTICNe And ycu uvare building that that yo
can give it for a violaticn of the Coinstituticn, andé
those are two differznt anim2ls.

Y¥K. PEARSON: Ko, sirc, I --

QUESTION: If a state offizar =ays I am using
race in my enforcement of my law, dcesn't that violate
the Fourteenth Amenimzant?

¥F. PERESUN: If *ne statae does it ove

[

a
periodl o_ time, ves, it do2s, but in a particular cas=

QUESTIGNs I didn't say over a pericd of
time.

MR. PEARSCY¥: ©Eut in a particular case --

QUESTION: He doss it cnce. Doesn®t he
violate the Censtitution?

MR. PEARSON: He don't belisvs s0.
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QUESTION: Well, how mzny times?

MR. PEARSONs Weldl, I +<hink there based ugon
hcow many times it has been dene, it has <0 raise a
reasonable inferance that he is practicing invidious
discrimination. I can't quantify a particular number.

QUESTICN:s Can you give me any cacsz2 that sayé
that a constitutional right has to be denied a number of
times?

MR-, PEARSO¥: Az I understand your guestion, I
don't know of a case to that point, buvt I dec kncw that
Swain says that --

QUESTICKe Including Swain.

MR. PERRSOVY: Farion?

QUESTICNs Incliluding Swain. Did Swain say

¥R. PFRRBSOKs , #oO, sir, not as you put it. I

wil% say --
-

CUESTICN: Wha+* were ycu apout to say :that
Swair provides? What weas the point you were go.ngy to
make?

¥R. PEARSOVN: I was goling to say that Swain
prcvides that whenver peremptcry challenges have been
utilized over a perisl of tine that the retitioner has
or the defendan* has to prove that +hey have been
exercised for th2 purpose of excluding, like in this
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particular case, blacks.

Ycu can't look at the cne isolatzd situatione.

QUeSTIGHs Counsel, what do you think =-- under
Swain, what if it 1s proved chat over a period of time,
whatsever that is, the prosecutor Jjust strikes all
blacks? Doesn®t that jusf riiss an infsrence that he 1is
doing it for racial reasons?

¥R, PEARSCON¢ T think it reises a reasonable
inference that ke is doing it for racial re=sons.

QUESTION: BAnd that he thinks that Jjust all
blacks -- thare isn't any black +that is qualified toc sit
on a jur&. That is the inference, isn't 1it?

MR. PERRSON: I auree, it is the irference.

iy

QUESTION: So what if the -- do you think
under Swain that if that is proved, that the ccnvicticn
would be set aside?

¥R. PERRSO¥N: I think if that is prcved,
tha£ --

QUESTION: If strikinc people because of their

' racial characteristizs, 1f *hat is a justifistle

inference in the cas=z, the Jjudgment is going to be set
aside, isn't it, under Swain?
MR. PEARSONs Undac Swain it would.
QUESTICON: Now, what if the prcsecutcr gets ur
and says, now, look, we don't have to wait for a period
36
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of time to rely on-'some inference from statistics. T ar

striking these blacks becauss I don’t think they can sit
fairly in this cass or any other case. Vow, Swairn
didn*t approve that, did it?

¥K. PEAESONs Yes, sirc, it did.

QUESTICK: It did”? -

MR. PEARRSON: Yes, sir.

QUESTICN: Yhat maXes ycu think that?

e

o
Iy
n

MR. PEARRSON: Eeczuse the test in Swadir
that you must show taat the grosecutsr 1id it cver =
pericd of time.

QUESTICRe ¥o, it says that if you =show th=+
these strikes have taken place over 2 period cf time,
thers is an inference of racigl discrimiraztione

MR. PERRSON: Pighte.

QUESTINN: What 1f there is ancther way of
preving racial discriminatien?

MR. PFARSC: ¢ Then cf -rourse --

QUESTICH: Rnd I just suggested to you, and my
example is clear as a Eell, the prosscutor czn selze
it. Don‘'t wait for a couple more years. I will tell
ycu now what the result will be.

PR PEARSON: We will submit that over the
vericd of time test, which is the one that carries the
day, when you have -- petitioner has proposed a remedy
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on the Wheeler which we belizve to be a subdjective

test. Yhen you have a sericus allegation such as

(o

nvidious or intentional OE surposeful discrimination,
the test proposed by petitioner under 4¥heeler versus
California we believz to be nebulous and sulbjective.

Swain we b2lieve to hé objective, because it
would be based vpon verifiable evidence that it would e
not be left as to whather or not +he prosecuter
answered, gave an explanation why he was clcthed with a
wardrobe of an*icipatz3i answars that he would give +*he
trigl judge. Tha tfial judce then woulé have tso
dete-mine whather or not he believed counsel and, of
course, whether cr not thers was a strong likelihzod
that there had te2en discriminaticn purely bised on
numbhers whearein a situa tion such that thes prosecutor
struck two blacks out of four. Whethar ¢r nect that is =
strong likelihood, rzascnable judges across this country
might Aiffer. ©So, I think that Wheelar 1s a subljective
test,; that it is nebulous in its application, that it is
not sounding in Fourte=anth Amendment princirgles.

Another problem with utilizing the Wheeler
approach is this. If the prcsecution is regquired to
explain the use of peremptory challeagzs, it may force
or inhibit his exercise of peremptory challenges in that
he might say, well, ¥ou know, I am not going to strike

»
Y
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all cf the blacks or 211 of the Catholics or all of_the
femeles in this particular case becazuse T might give
rise to the issw, s> what I will d¢ is that T will Jjust
not strike all of them, and T will lea;e a jury with
+hose individuals on it, although I know, my
professicnal exrerieace tells mz that I should.

Now, Ly regquiring an explzaraticn, the
prosecution can skirt the issue and in essence creat*e
what we would call an artificial quota cr a jury or for
that fact a token jury in which he'would have absolutely
1ittle »r no trust. That is the procblem wi+th Whezler.

QUESTICNs Well, counsel, a token black left
on a jury isn’t coing to satisfy the thecry of the 5tﬂer
side, their statistical approach, as the exchange with
Justizce Brennan ini{izatsd. Isn't that right?

¥KR. PEARRSOGN: The token, I think if you leave
the %oken black on tha Jjury, based on pa2titioner’s

theory, it probakly wouldn't satisfy him, but I =2m

thinking that tha: is a3 problem where ycu are headed if

you adopt Wheeler. You are talking abecut an =z2rtificial
guotz because the prosecutor would feel inhibited from
exercising peremptory challsages. Consequently that
wculd mzke a fair and impartial trial secondary. The
appearance of neot discriminating would be the primary
conc=arn.
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QUESTION: You have menticﬁed cr r2ferred *+o
the difficulty cf tryving to find cut what thes pattern or
przctice is, bu*t suppose there is a manual in thsz
prosecutor®s office and the secticn on selecticn of
juries says categorizally that yvyou shouléd 2lwayes strike
any ninority représentative frem the panel 'with a

andant i

a}

peremptory chzllangas if <tha is 2 member of

n

some minority, whethzr Catholic or Jewish or FTuerto

o

Rican or whatever. »hat about that? Weould ycu need to
show 2 pattearn of practice 1f +tha manual instructs the
prosscters to dc¢ +that?

¥R, PEARSCN: I 373 °t *hink you wculd., I
+hink that would be 2 constitutioazl viclacion in and of
itself, for the =zimple --

QUESTION: In the instruction?

MR PEARSON: Yesg, sir. VYes.

l{J

CUESTIUN: I suppose vou would nasé tc show

that thzre weaes at least son

hy

conplizncs with *hat
manuzal.

MR. PEARSONe: I think +that wculd be mcst
persuasive for a defendant. Tt really would. Fut I
think that in and of itself would show that the cffice
itself, not the particular prossccuter, rut the cffice is
indeed acting on invidious discrimiation grcunds, and
that would be a constitution:zl violation.
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QUESTION:s How 15 vou distinguish +he
instruczion in the ranual from the hypotheticeal Justice
White azked you earl.er, nam2ly, when the prosecutor in
2 given case says, I zlways dc¢ it, I don't want any
blacks, I have =2 black defeniant? How dc¢ you
distincuish then?

YR. PEARSCY¥: I think the differerce vwould be

that the manual woull be pclicy, policy tha+t wculd

_affect the entire office over a pericd of time. n he

other scenario whersz you are deiling with the particular
grosscuter, he is in that particular triezl dealinpg with
that particular venire, and may not be cenfronted with

+he vanire of +thst type for : *ime “c come. Sc I think

£

the difference is that the gelicy of the office is

0

iicr.eting to all t¢hose for whom —-- all the prosecutors
whe zre working for ths office that that is the attitude
and *the aprroach I think you should take always
whenever.

CUESTIONg Well, sucrpose the pclicy man wrote
the rook.

“F. PEAPSCN: If I understand your question,

CUESTICKe: ®rote the manual that the Chief
Justice is talking about.
¥R. PERRSCGE: PRight.
41
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QUESTION: The same man that you said didn*t
dec it right, he did it this time right. Tell me the
difference.

¥R. PEARSON: I think that =-- well, T see the
difference probably movirg more toward --

QUESTICN: YMake me see.

¥R. PEAESONe —-- the 1ifferencs mcving more
tcward him being a2 discriminz tory type individuazl, and
that that is a basis --

QJESTION: Well, suppose & prosecutcr r2ads sa
piecs of papsr =sayiny thate. wouﬁd tha+t make it right?

YR. PERRSCON: That wouldn®t bz & viclation of
the Fourteenth Amendment.

QUESTION: Does all policy have to te in
wrliting?

MR. PEERSON: No, sir, all policy does not
have to be in writinjy. In closing, we »elieve that by
adoptina the Wheeler approach ., there woullu ke 3
dest:uction of the presumption of the precper use of
peremptory challsnges by the prosecution, 2rnd as a
result of that it might causes an erosion of professional
as well as public trust, be 1t the rprosecutcr himself or
the prosecution's office.

Because Wheecler is so subjective, znd Swaln is
indeed objective, ani based on verifiable facts in
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vidence, we believs under those circumstances Swain

[iH]

sheculd be reaffirmed.

In closingy, we believe that the trial ccurt of
Kentucky and the Supreme Court of Kentucky have firmly
embraced Svain, and we respectfully request tha% this
Court affirm the opinion of the Kentucky court =2s well

irm Ewailn versus Alabamae.

h

as to reaf

Thank ycue.

b

CETEF JUSTICE DURGERs ¥r. Wallac=.
ORRL ARGUMENT OF LAWRENCE G. WALLACE, ESQ.,
OF BEHALF CF THE URITED STATES
RS A¥ICUS CURIAE IXN SUPPCRT CF RESPUNTEXNT
¥R. WALLACE: ¥r. Chisf Justice, and may it

curt*, the theme of the brief we have filed

s

ct

he

(@]

N

e

g\l

rle

f

in this case is that far frem standing as an aberration
in the law, Swain against Zlzbana fits irto 2 ccnsistent
cattern with all ¢f thig Court's related Jurisrrudence.
Swaln was an equal protectica case, but surely the
orinion®s careful analysis of the historic role and
purposes of the peranptory canallengye system 1s even more
directly relevant to the mezning of +tbhe Sixth Amsndment
rigch* to trial Lty an impartial jurye.

The Ccurt in Swain suggest21 that the
peraenptory challange at least on the part of the
defendiant may well bz a necessary part of that right,
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although it also sail that the CTourt hal previously said
the Constitution doesn't require it, but certainiy the
implicaticns of the analysis in Swain is tha% +he
peremptory challenge system as we have known it is
qcnsistent with the Sixth Amendment right tc trial by
iwpartial Jurye.

Some c¢f the briers filed in this czse suggest
that history more firmly supports the right on the part
of the dz=fendan+ than on the part of the prosecuticn,
but even 1f tha+% is *rue, %hat does not in any w~ay
undermine the constituticnality of statute law or rules
cf courts such as the Faderal Rulas of Criminal
Preccedure which zllow the use of the peremptcry by the
prosecution 3s well 25 a2 coixterbalance to its usza hy
the defendant sc¢ that the cbhjective of the Sixth
Amendanent, trial by an impartiazl Jjury, is mcre

effactively achiaved by lopring off from the panel those

.

=

ho in the judyment cf the litigants are somewhat less
likely ir %hsir own spaculative juig;ent to decide the
case impartially on the basis of the evidence in the
contoxt of the rparticular case.

QUESTION: M¥r. Wallace, iIf the challenge here
were besing mzde to Swain its21f urnder the egual
protection clausze a2s opposed to the Sixth Aﬁendment,
would you be here aﬁﬂ making *he same argument?

4y
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MR. WALLACE: Ch, ves. OQCh, y2z. We think
that Swain quits rroperly reccgnized that the equal

rot2cts sgainsg systemzti

ks
g}
[
ot
D
(1
ot
}..l-
o]
3
O
H
"
(o]
n
[ie]
Le}
(8]

discrimination in th2 system that prejucices
participation ir the system but does nhot guarantee =z
partizular defeniant any particular zonstitution on his

, a
impartial. -

)]

own jury so long as that jury i
QUESTICKke Even if the prosecutor crenly
admits that he is striking all jurors of a particular
race because of their race?
¥R WALLACE:s Because of their race in the

context of tne cise. What th osazutor is surposed tc

1]
Lo)
]

be doing, and T +hink Swezin makes this guite clezr, is
making a2 litigaticn judgmen* about hcw bhest ¢ assure
impartiality of a Jjury in thes ¢sntext of a particular

case.

{ ®]

UE

9]

TIONe ¥r. Wallace, wasn't Swain Jjust a
case that says what it takes to make out a prime facie
case of racial cdiscrimination?

“B. WRLLACE: That is correct, Your Honor.

QUESTION: And over a rericd of tirme if you

cculd prcve that the prosecutcr struck blacks tecause c¢f

their race, ini thers nevar -ould be a blazk, as far as
he was ccncerned, who could =it, that makes cut a prima
facie case.s YNouw, if he gets up and saye, that is the
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way I do i+ in +this case and every other, I den®t know
why Swain would prevsnt overturning that convictione

MR. WALLACE: It would not. It wculd allcw
the use of that convicticn as a remedy for a systematic
discrimination, although in one sense the particular
defeniant in the particular zas2 wasn't discriminated
against if he had an impartial Jury.

QUESTIOK: Yes, but. that has always besn true
of rzcial --

¥R. WALLACFe¢ That®s correct.

QUESTION: =-- discrimination cn petit juries,

panel

)

P, WALLACE: That®"s correct. And when there
is something shcwn that is iafec*ting the system, that
case is allowed tc bz used &s a device for correcting
that infects the system.

QUESTION: ‘Mr. Wallace, 1ot mz take you one
ster further. Supposing the prosecutor never tried a
case hefore. .t was his first czse. There was only one

black on the venire. Ee challenges him. The judge

11
t

says, why did you challenge 21im? He savs, hzcauss I
den't think a black is qualified to sit on a Jjury as far
as I°m cocncearned beczuse I don't like blacks.
Constitutional violation or no?
MR. WALLACE: W¥ell, th=re prcbably would be in
46
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that case, Your itonnr, 3lthough --
QUESTION: Jast probably?

¥R. WALLEACE: -- i+ is zn inartful answer at

GUESTICN: Well, lot’s take it onz step
further. He dossn't sz2y thzt, but h2 says, the
defendant is black, and I think blacks are mcre apt tc
vote to acguit blacks than whits arce, and for that
reason I just dcn®t want anyv blacks cn this jury. Is
that a2 constitutionally rermissibhle reascn for excluding
a black from a dury?

WR. WALLAZTE: Swain szys it is.

QUESTION: T don*t caves about Swaire. What do
vyou *hink the law is today?

MR. WALLACE: We take the position that that
is a permissible basis for exercising peremrptcry
challsnges. It is ndt --

QUESTICN: %ould it bz permissitle for a judce
to challenge a Jjury for caus=z on that ground?

KR. WALLACY: Ch, nc, no.

QCUESTICN: The

can 42 it through the

tat

[}
W

prosacutor, but rot through the Judge.

MRe WALLACE: Well, th=zre is much virtue in

K5 ]

the present system in the fzct that Jjudges =2re nct asked
to szy aye or nza2y to the variocus reasons that counsel
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hav as litigation decisicns about why they want to
exercise their rperemptories they way they doc.

QUESTION. Why wouldn't it be permissible for
a Jjudge do to that? He might say, yves, I agree with
you, I thigk blacks acs more apt to0 acgui% blacks. Say
he thought that. Why is that different from the
procsecutor?

MR. WALLACES: Because that is 2 matter of
litigation stratagy 1a the particular case. The judge
is not supposed to intrude into litigation decisiors of
that kXind as long as he feels that the jury that is
being impaneled.is an impartial one that meets the
requirements of the Sixth Emandment.

The very nzture of the peremptory challenge is
tiwat protbably in most cases, probably the great

majerity, it tends to reduce or eliminate th

1)

represntation of cartiin parts € th2 cross-section of
*he community frem “he particular jury.

QUESTION: ¥r. Wallace, dowr®t you think saying
that I think there izsn®+t any black who wculdn't be more
likely toc acqui+, €11 blacks are mor-s likely *to acguit,
so I am going tc keep them 211 off ths dury, is that '

really very much different f-om gaying I am striking

" this man because ha is 3 blazk? That is just arcther

way of saying the same thing, is it not?
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¥R. WALLACEs If it is put that way rather

o
=
1]

than related to an affinity between these jurcre and
particulér deferdant or the particular kxind of crimes it
is ahoute.

QUESTICK:s Well, =211 right, I say these black
jurors are more likely to aczuit black defzniants, and
therefora -- I am not sure that that isAeven very
sounde.

¥Re WALLACE: Well, the expzriszncze of faderal
prosecutors is that they don®t think in such breoad brush
stereotypes for “he most part becaussz thers are many
other --

QUESTTON: quer Swain, =iy thst cver a period
of time the procecutor is proved to have struck a2ll
blacks off the juriss, and the reascn ‘he constantly
gives is blacks Just won®t acguit ~- th:y zara just more
prons to acquit. Thzt is just the way they are. lNow, I
thouqht'Swain saii taat wouil probably iake ocut a --

B, WALLACE: And T agree wi-.h you. - That is
Just entirey toco undiscriminating. Swein has served as
a catalyst to mzke pzople look beyond sterectyres of
that kindi. For ocne thing, sibs2quent Aza2cisions have
assured that the venires themselves are more troadly
constituted, and in the 20 yzars since Swain, the
profile of many thinas has chianged.
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Prosecutors today zre much more predominantly
perscns who .in their own personzl exvarisnces have
louwned beyond stereotypes with various :é:ial groupse.
They have gone to school with rpecrle of various grours,
workesd with them. A large pz2rcantage of prosecutors
today in the U.S. Rttorneys® Offices are minority or

wvomen. For example, there iz increased diversity, as we

stated in our brief, in both inzcme levels arnd <ducation

levels in the black community and in other compuniti

D

S,

but the nature of th=2 peremptory challenge system i

n

that the kind of czse that is invelvsd tands tc
influence the Jjudgmant of beth li+igants with respect tc¢
who is apt to be a bestter risk to be impartial in the
case.

Obviously, in an immigraticn csse, the
prosecutor is more likely to strike members cf certain

e¢thnic groups in that particular kind of a cacse. If a

- whit = pocliceman is a d2fendzat, he may hbe ccrncernad

about relations between the police and the tlack
community.

CEIEF JUSTICE BURGER: Your time hazs expired,
Mr. Wallace.

Thank wvou, gantlemzn. The case is submitted.

(Yhersupon, at 3301 o’clock p.m., the rcases in

b

the above-entitled matter is submittzd.)
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