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OcroBER TERM, 1976

No. 76-811

THE REGENTS OF THE UNIVERSITY OF CALIFORNIA,
Petitioner,

vs.

ArrAN BAKKE,
Respondent.

On Petition for a Writ of Certiorari to the
Supreme Court of California

BRIEF FOR RESPONDENT IN OPPOSITION

Respondent Allan Bakke opposes the petition of
"he Regents of the University of California for a
writ of certiorari to review the opinion, as modified,
and judgment of the Supreme Court of California
entered in this case on October 28, 1976.

OPINIONS BELOW
The opinion of the California Supreme Court and
the modification thereof, as well as the opinions, find-
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ings of fact and conclusions of law and judgment of
the state trial court arve adequately set forth and in-
dexed in the petition.

JURISDICTION

The jurisdictional requisites are adequately set
forth in the petition.

QUESTION PRESENTED

Is Alla.n Bakke denied the equal protection of the
laws in contravention of the Fourteenth Amendment
to the United States Constitution when he is excluded
from a state operated medical school solely because
of his race as the result of a racial quota admission
policy which guarantees the adinission of a fixed num-
ber of “minority” persons who are judged apart from
and permitted to meet lower standards of admission
than Bakke?

CONSTITUTIONAL PROVISION INVOLVED
The Fourteenth Amendment to the United States
Constitution provides in pertinent part: « . . . nor
'shaJl any State . . . deny to any person within its
jurisdiction the equal protection of the laws.”

COUNTERSTATMENT OF THE CASE
The primary issue in this case is Allan Bakke’s
right to be admitted to the medical school maintained
by petitioher at the University of California at Davis

A
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(“the medical school”) as well as the constitutionality

of petitioner’s procedvre for selecting students to
attend the medical school.

Bakke's Application

Allan Bakke graduated from the University of
Minnesota in 1962 with a Bachelor of Science degree
in mechanical engineering. After receiving his degree,
he did graduate work in mechanical engineering at
the University of Minnesota for a year and then
served for four years in the United States Marine
Corps. While in the service, Bakke began to inquire
about the possibility of attending medical school.
After completing his military service, he attended
Stanford University and, in June of 1970, received
his Master of Science degree in mechanical engineer-
ing. While studying for his master’s degree, and for
some time thereafter, Bakke completed the various
courses that are prerequisites to a medical education
(CT 112-116).r * ° "

Bakke’s overall undergraduate grade point average
(OGPA) is 3,51 on a scale of 4.0 (CT 115). His grade
point average in the sciences (SGPA) is 345 (Id.).
Upon graduation he was elected to Pi Tau Sigma,
the national mechanical engineering honor society
(OT 113). '

Bakke took the Medical College Admissions Test
(MCAT), which is divided into four sections (verbal,
quantitative, science and general information) and is
scored on a percentile basis. He scored in the 96th

weQr”? réferences are to pages in the Clérk’s Transeript on
Appeal, filed with the California Supreme Court.
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percentile (verbal), 94th percentile (quantitative),
97th percentile (sciencs) and in the 72nd percentile
(general information) (CT 115).

In 1973 and 1974 Bakke duly and timely submitted
his application to the medical school for admission to
the classes of 1977 and 1978, respectively (CT 387).

Admission to The Davis Medical School

Petitioner, faced with the annual task of selecting
an entering class of 100 students, has established not
one, but two, admission committees. For the most
part, the committees act independently of one ancther,
apply different standards to +he particular candidates
they serutinize and, ultimately, select students for the
first year class whose qualifications differ markedly
depending upon which committee considers their
applications.

One of these committees, the regular admission
committee, selects 84 of the 100 members of the first
year class. The other committee, known commonly as
the “task force committee” or “special admission com-
mittee”, selects the remaining 16 members and bases
its selection upon substantially lower requirements
than does the regular committee. The specific differ-
ences in the standards, and the results of their appli-
cation, are discussed below.

The Regular Admission Procedure
The regular admission procedure is conducted as
follows:

(1) To be considered for admission, a ecandi-
~* date must submit his application to the medical
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school between July and December of the ae-
- ademic year preceding the year for which admis-
sion is sought (CT 149, 248).

- (2) Normally the regular admission commit-
tee reviews the applications to seleet certain in-
dividuals for further consideration. Once the
committee has conducted this initial screening,
the applicants selected are scheduled for personal
interviews. The minimum standard adopted by
petitioner provides that no student will be inter-
viewed by the admission committee if he or she
has an overall grade point average (OGPA) be-
low 2.5 on a scale of 4.0 (OT 63, 150-151).

(8) 1In 1978 the interview procedure provided §
for one of the faculty members of .the admission ¥
committee to interview each applicant. In 1974 §
applicants were interviewed twice, once by a fac-
ulty member and once by a student member of
the committee (Id.).

(4) Tollowing the interview, each applicant
is rated by the various admission committee
members. Taken into comsideration for rating &
_purposes are the interview summary prepared by §
the interviewer(s), the applicant’s overall grade
point average (OGPA), grade point average in
t science courses (SGPA), medical college admis-
% sions test score (MCAT) and other biographical
: information in the applicant’s file, such as a
description of extra curricular activities, work
experience, a personal statement of reasons for
wanting to attend medical school, and letters of
recommendation (CT 62-63, 155-159),

TR e e et S

The committee members rate each applicant on a
scale of from O to 100, The ratings are then added
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together and the applicant’s total rating—in essence
the admission committee’s evaluation of his or her
potential ability—is used as a “benchmark” in the
selection of students (CT 63). In 1973 five committee
members rated each applicant; thus, the highest pos-
sible rating for that year was a score of 500. In 1974
six committee members rated each applicant and the
maximum possible total rating increased to 600 (Id.).

Bakke’s Interview and Rating

In both 1973 and 1974 petitioner considered Bakke’s

application pursuant to the above-described proce-
dure (CT 389).

In 1973, Dr. Theodore H. West interviewed Bakke
and concluded that:

“[o]rw the grounds of motivation, academic rec-
ord, potential promise, endorsement by persons
capable of reasonable judgments, personal ap-
pearance and demeanor, maturity and probable
contribution to balance in the class I believe that
Mr. Bakke must be considered as a very desir-
able applicant to this medical school and I shall
so recommend him.” (CT 225)

A summary of Dr. West’s interview was circulated
among the members of the admission committee.
Bakke received a total rating of 468 out of a possible
500 (CT 180). Although Bakke’s average rating ~vas
93.6 out of a possible 100, petitioner rejected his
application ({OT 378).

Between the rejection of his 1973 application and
his second application in 1974, Bakke wrote to Dr.
George Lowrey, Associate Dean at the medical school
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and Chairman of the Admission Committee, protest-
ing the medical school’s admission program insofar as
it purported to grant a preferential admission quota
to members of certain racial and ethnie groups (CT
259).

After submitting his 1974 application, Bakke was
interviewed twice. One interview was with Mr. Frank
Gioia, a student member of the admission committee.
Mr. Gioia found that Bakke “expressed himself in a
free, articulate fashion,” that he was “friendly, even-
tempered, conscientious and delightful to speak with
... ” and concluded that, “I would give him a sound
recommendation for [a] medical career.” (CT 228-29)
Mr. Gioia gave Bakke an overall rating of 91 (OT
230). '

The second interview was with Dr. Lowrey, who, by
coincidence, was the person to whom Bakke had writ-
ten in protest of the special admission program. Dr.
Lowrey and Bakke discussed many subjects during
the course of the interview, including the medical
school’s decision to grant a preferential admission
quota to certain racial groups (CT 226). Apparently,
they disagreed over the merits of that decision (Id.)
In contrast to the two other persons who had inter-
viewed Bakke, supra, Dr. Lowrey found him “rather
limited in his approach” to problems of the medical
profession and said that, “the disturbing feature of
this was that he had very definite opinions which
were based more on his personal viewpoints than
upon a study of the total problem.” (CT 226) Dr.
Lowrey gave Bakke an overall rating of 86 (CT 230).
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Other members of the admission committee, after re-
viewing these interview summaries as well as Bakke’s
overall file, rated him 96, 94, 92 and 87, for a total
rating of 549 out of a possible 600; Bakke's average
rating on his second application was 91.2 (Id.).

Despite the fact that Bakke was “qualified for ad-
mission in each of the years he applied,” petitioner
rejected both of his applications (OT 390).

The Spécial Admission Program

At the same time it administers and maintains the
above-described regular admission procedure at the
medical school, petitioner also operates and maintains
at Davis a “special admission program” which, in
petitioner’s werds, purports to “increase opportuni-
ties in medical education for disadvantaged citizens.”
(CT 195-96) Although the TTniversity declares that
the program is for disadvantaged students regardless
of race (CT 64-66, 86), no definition of the term “dis-
advantaged” has ever been formulated (CT 163-64)
the program has been heavily staffed with minority
personnel (CT 162-63) and only minority applicants
have been admitted to the medical school through the
program (CT 168, 201-23 and 388).®
—;’l’he spee-i-al admission program is also known as the ““Task
Force program’’ and is so labelled in the petition.

8At trial and in the court below, petitioner denied that race was
the pivotal factor in the special admission program (CT 30, 65,
75, 86). In light of the instant record, which confirms the exis-
tence of a formal racial quota at the medical school (CT 388,
390), it is interesting to_note that in its 1973-1974 Bulletin, dis-
tributed to Bakke and other potential applicants, petitioner states
without qualification that, “Religious preference and race are not
cansidered in the cvaluation of an applicant.” 1973-1974 Builetin
at 12.
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The racial quota is almost as old as the medical
school itself. The school opened in 1968 and the spe-
cial admission program commenced only one year
later, in September of 1969. Since thar time, peti-
tioner annually has set aside and allotted to the pro-
gram 16% of the places in the first year class (CT
164, 168, 201-223 and 388).

Petitioner administers the ipecial admission pro-
gram as follows:

(1)

(2)

Applicants are asked to indicate on their
applications whether or not they wish to be
considered for admission under the speecial
admission program. The 1973 application
form, prepared by the medical school, al-
lowed an applicant to indicate whether or
not he or she wished to be considered
as an “sconomically and/or educationally
disadvantaged” applicant. On the 1974
application form, prepared by the Ameri-
can Medical College Application Service
(AMCAS), and used by slightly more than
half of the medical schools in the coun-
try, the pertinent question asks: “Do you
wish to be considered as a minority group
applicant?” (CT 146, 197, 232, and 292)
According to petitioner’s published ad-
mission statisties, the word “minority” in-
cludes “Blacks”, “Asians”, “Chicanos”, and
“American Indians”. (CT 216-218)

Once an applicant has indicated a desire to
considered under the special admission pro-
gram, his application is evaluated by a spe-
cial subcommittee, separate from the regular
admission committee (CT 388). This spe-
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cial subcommittee is composed of minority
and non-minority faculty members, and
students from only minority backgrounds
(CT 162). It conducts a separate screening
procedure, parallel to that of the regulur
admission committee. (CT 64-66). The :
special subcommittee however, is not bound i
by the medical school standard that no stu- f
dent will be interviewed if his OGPA is
lower than 2.5. In 1973 and again in 1974,
minority students were interviewed and
admitted under the special admission pro-
gram even though they possessed OGPA’s
well below the 2.5 cut-off point (CT 388).
In 1973, minority students admitted under
the special program possessed overall grade
point averages as low as 2.11; in 1974
minority students were admitted to the
medical school with overall grade point
averages as low as 2.21 (Id.; see also CT
210, 223).

(3) Following the interview, the special sub-
committee assigns the various special appli-
cants an overall personal rating, similar to
the “benchmark” procedure of the regular
admission committee (CT 66, 164). Fi-
nally, the special subcommittee recommends
to the regular admission committee various
candidates for admission to the medical
school (Id.). The recommendations continue
to be made until the pre-determined quota
of 16 is filled (CT 168).

The Discriminatory Results of the Special Admission Program
According to statistics published by petitioner, the
average applicant admitted under the special admis-
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sion program possesses academic and other qualifica-
: tions inferior to those of Bakke and of the average
f student admitted under the regular procedure (CT
at 388). The following chart summarizes the relation-
ship of Bakke’s qualifications to those of applicants
who are regularly admitted and to those pf applicants
* admitted under the special admission program.

Olass Entering in Fall, 1978

| MOATS
Y SGPAt OGPAS Verb, Quan.  Sci. Gen. Info.
: Allan Bakke 345 351 9% 94 97 72
Average of ‘
Regular Admittees 3.61 3.49 81 76 83 69
Average of
Special Admittees 2.62 2.88 46 24 35 33
Olass Entering in Fall, 1974
MCAT
SGPA  OGPA Verb. Quan. Sci. Gen. Info.
Allan Bakke 3.46 3.61 96 94 97 72
Average of
Regular Admittees 3.36 3.29 69 67 82 72
Average of ;
Special Admittees 2.42 2.62 34 30 37 187

The above chart contains only statisties relating to
grade point averages and MCAT scores. Also consid-
ered in the admission process, as previously men-

4Undergraduate grade point average in science courses.

5Qverall undergraduate grade point average.

SMedical College Adinissions Test; the MCAT, as noted pre-
viously, is subdivided into four sections: Verbal (Verb.), Quanti-
%ﬁfivc; (Quan.), Science (Seci), and General Information (Gen.

0.).

"The figures contained in this chart for the special admittees,
like the figures contained. for the regular admittees, represent
average scores and do not indicate the highest or lowest achieve-
ments of either group (CT 210, 223).
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tioned, is the personal interview, which provides a
further basis for the “benchmark” personal rating
given each special applicant. The benchmark rating
takes into consideration both OGPA, SGPA, MCAT
seores, the interview summary, and, in addition, other
background data in the applicant’s file, such as the
particular details of a “disadvantaged” background
(CT 63-66). Even with this rating procedure, de-
signed to give the special applicants credit for over-
coming “disadvantage”, applicants admitted under
- the special program possessed overall ratings below
those of students rejected under the regular admis-
sion procedure. Indeed, petitioner admits that some
of the special admittees received overall ratings of as
much as 30 points below Bakke’s rating (CT 181,
388).

These facts establish that the special admission pro-
gram is designed to grant, and in fact does grant, a
preferential admission quota to members of certain
racial and ethnic groups (CT 388-390). Petitioner
never has defined the term “educationally disadvan-
taged”, or the term “economically disadvantaged”
(CT at 163). On the facts of this case, however, these
terms are synonymous with “member of a minority
group” for, as stated above, only minority applicants,
and no non-minority applicants, are admitted to the
medical school under the special admission program
(CT 388).

Thus petitioner’s special admission program is
based upon race. The 16% allotment to the program
of places in the first year class at the medical school
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constitutes a racial quota of 16%. Under the program,
minority applicants are judged apart from, and are
allowed to satisfy lower standards than, Bakke and
other non-minority applicants; they are also guaran-
teed at least 16 places in each’ entering clas% (CT
164-168, 388, 390).

Proceedings in the Trial Court

Following the rejection of his 1974 application,
Bakke instituted this action. Specifically, he alleged
that he is qualified in every respeet to attend the
Davis Medical School; that petitioner, by virtue of
its maintenance and operation of the special admis-
sion program, has discriminated against him on the
basis of his race and in violation of the Fourteenth
Amendment to the United States Constitution, the
Privileges and Immunities Clause of the California
Constitution (Article I, Section 21), as well as the
Federal Civil Rights Act of 1964 (42 U.S8.C. § 2000
(d)) ; and finally, that because of this unconstitutional
discrimination, petitioner denied him admission to the
medical school. Bakke prayed for the court to issue
an Alternative Writ of Mandate, an Order to Show
Cause, and to enter its judgment declaring that he is
‘entitled to admission to the medical school and that
petitioner is lawfully obligated to so admit him (CT
1-5).

Petitioner denied the above allegations and cross-
complained for a declaration as to the legality of the
special admission program (CT 24-31).

On August 5, 1974 the trial court issued an rlter-
native Writ of Mandate, ordering petitioner to admit

o s
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respondent to the medical school or, alternatively, to
appear and show cause why the writ had not been
complied witk; at the same time, the court issued an
Order to Show Cause, directing petitioner to appear
before the court and sh.ow cause why it should not be
enjoined pendente lite for refusing to admit Bakke
to the medical school (CT 34-37).

On September 27, 1974 the trial court heard argu-
ment on the Order to Show Cause and Alternative

“Writ of Mandate. Counsel for both parties stipulated

that the hearing would also constitute a full Learing
of the case on the merits. Following oral argument,
the trial court ordered the case submitted (OT 282).

On November 25, 1974 the court filed its Notice of
Intended Decision, declaring that the special admis-
sion. program is unconstitutional (CT 286-308).

Both parties prepared proposed Findings of Fact
and Conclusions of Law, as well as a proposed Judg-
ment (CT 315-380). Following a further hearing on
the matter, held February 5, 1975, the trial court pro-
ceeded to draft its own Findings and Conclusions
(CT 376) and, on March 7, 1975, filed its Findings,
Conclusions and Judgment in this case (CT 377-394).

The trial court specifically found as a matier of
fact that,

“[t]he special admissions program purports to

he open to ‘educationally or economieally dis-

- advantaged’ students. In the years in which
[Bakke] applied for admission, the medical
school received applications for the special ad-
missions program from white students as well as
from members from minority races, but no white

Y B R D R m [ g R e T e
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students were admitted through this special pro-
~ gram in either of said years. In fact no white
student has been admitted under this program
since its ineeption in 1969. In practice this spe-
cial admissions program is open only to members
of minority races and members of the white race
are barred from participation therein. In each of
; the two years in which [Bakke] applied for ad-
i mission [petitioner] set a pre-determined quota
; ~ of 16 to be admitted through the special admis-
sions program. This special admissions program
discriminates in favor of members of minority
races and against members of the white race,
[Bakke], and other a,ppalca;nts under the general
admissions program . .. ” (CT 387-388).

The trial court concluded that the special admis-
sion program at the Davis Medical School violated
Bakke’s rights under the Fourteenth Amendment to
the United States Constitution, the Privileges and
Immunities Clause of the California Constitution
(Article I, Section 21) and the Federal Civil Rights
Act of 1964 (42 U.8.C. Section 2000 (d)) (CT 390).

In paragraph 2 of fhe J udgment, the trial court
‘ruled that:

“[Bakke] is entitled to have his application for
admission to the medical school considered with-
out regard to his race or the race of any other
applicant, and [petitioner is] hereby restrained
and enjoined from considering [Bakke’s] race or
the race of any other applicant in passing upon
his application for admission . . ..” (CT 394)

The trial court also awarded Bakke his court costs,
but refused to enjoin the operation of the special




admission program or to order Bakke’s admission to
the medical school. Id.

‘Affer the entry of judgment in this case, Bakke’s
counsel requested that petitioner consider the re-
submission of Bakke’s application for admission to
the medieal school pursuant to paragraph 2 of the
Judgment. Petitioner’s counsel responded that the
University would consider such an application as it
would “any. other such application veceived at this
late date.”” Petitioners’ counsel later added that the
medical school would only consider Bakke’s appli-
cation “in the normal course and without reference
to paragraph 2 of the judgment . . ..” (CT 408-414)

Proceedings on Appeal

On March 20, 1975 petitioner filed a Notice of
Apyeal from those parts of the Judgment holding the
'special admission program unconstitutional, requiring
petitioner to judge Bakke’s application without re-
gard to his race or the race of any other person, and
awarding Bakke his costs of litigation (CT 398-399).
Subsequent to the preparation of the Clerk’s Tran-
seript on Appeal, and on April 18, 1975, Bakke filed °
a Notice of Cross Appeal from that part of the Judg-
ment denying his admission to the medical school. 18
Cal.3d at 39. Finally, while this case was pending
in the California Court of Appeal for the Third Ap-
pellate District, the Supreme Court of California
granted the University’s Petition for Transfer and
accepted the case for direct review. Id.

~ On September 16, 1976 the COalifornia Supreme
Court issued its opinion in this case. The court, after
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reviewing the facts of the case and the importance of
the constitutional questions presented for decision (18
Cal3d- at 38-45), proceeded to consider, first, the
appropriate standard of review to be used in deter-
mining whether the special admission program vio-
lates the Equal Protection Clause and, second,
whether the program meets the requirements of the
applicable test.® 18 Cal.3d at 49.

The court concluded that in a case such as this one,
where the state has imposed a classification based
upon race:

*. . . not only must the purpose of the classifica-
tion serve a ‘compelling state interest’ but it must
be demonstrated by rigid scrutiny that there are
no reasonable ways to achieve the state’s goals by
means which impose a lesser limitation on the
rights of the group disadvantaged by the classi-
fication. The burden in both respects is upon the

government. (E.g., Dunn v. Blumstein (1972)
405 U.8. 330, 342-343; Loving v. Vir,inia (1967)
388 U.S. 2, 11; McLaughlin v. Florida (1964)
379 U.S. 184, 192-193.)” 18 Cal.3d at 49.

As to the second half of the inquiry, the California
Supreme Court assumed, arguendo, that some of the
objectives’ of the special admission program “meet

8The court below specifically based its holding on federal con-
stitutional grounds, 18 Cal.3d at 63. -
9The court below flatly rejected certain of petitioner’s claims,
such as the University’s assertion that minority individuals would
have a greater rapport with doctors of their owu race and that
Black doctors would have a greater interest in treating diseases
prevalent among Blacks, ‘‘The record contains no evidence to
justify the parochialism implieit in the latter assertion; and as to
the former, we cite ag eloguent refutation to racial exclusivity the
comment, of Justice Douglas in his dissenting opinion in DeFunis:

ey
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the exacting standards required to uphold the validity
of a racial classification insofar as they establish a
compelling governmental interest.” 18 Cal.3d at 53.
The court, however, held that the University had not
satisfied its burden of justifying the racial means
employed to achieve the goals of the program.
“ ... [W]e are not convinced that the Uni-
versity has met its burden of demonstrating that
the basic goals of the program cannot be sub-

stantially achieved by means less detrimental to
‘the rights of the majority.” 18 Cal.3d at 53.

The court did not prevent the University from
formulating a special admission program based upon
disadvantage. Indeed, the court’s opinion encourages
such a procedure:

“In short, the standards for admission em-
ployed by the University are not constitutionally
infirm except to the extent that they are utilized
in a racially discriminatory manner. Disadvan-
taged applicants of all races 1ywst be eligible for
sympathetic consideration, and no applicant may
be rejected because of his race, in favor of an-
other who is less qualified, as measured by stan-
dards applied without regard to race. We reiter-
ate . . . that we do not compel the University to
utilize only ‘the highest objective academic cre-
dentials’ as the ecriterion for admission.” 18
Cal.3d at 55.

‘The Equal Protection Clause commands the eliminaiion of racizl
barriers, not their creation in order to satisfy our theory as to
how society ought to be organized The purpose of the University
of ‘Washington cannot L to produce black lawyers for blacks,
Polish lawyers for Poles, Jewish .awyers for Jews, Irish lawyers
for Irish. It should be to produce good lawyers for Americans.
...0 7718 Cal.3d at 53.
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The court did not guarantee that alternative meas-
ures would result in the enrollment of precisely the
same number of minority students as under the racial
quota. 18 Cal.3d at 56. The court’s conclusion was
that.the University had not established that the spe-
c'al admission program at issue “is the least intrusive
or even the most effective means to achieve this goal.”
18 Cal.3d at 56.

The California Supreme Court also ruled that, inso-
far as Bakke’s right to be admitted to the medical
school is concerned, the University bears the burden
of proving that Bakke would not have been admitted
had there been no racial quota. 18 Cal.3d at 63-64.
The case was remanded to the trial court for the pur-
pose of determining, under the proper allocation of
the burden of proof, whether Bakke would have been
admitted to the medical school absent this special
admission program. 18 Cal.3d at 64.

The University filed a Petition for Rehearing,
which included a request for a stay, and it stipulated
that, given Bakke’s academic credentials and his high
“benchmark” rating, the University could not sustain
its burden of proving that he would not have been
admitted had there been no racial quota,

The California Supreme Court denied the Petition
for Rehearing and denied the application for a stay.
Petition for Writ of Certiorari, Appendix B, at
T9a. In view of the University’s stipulation, however,
the court below modified its initial opinion to direet
that Bakke be admitted to the medical school. 18
Cal.3d 252b.
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On November 15, 1976, this Court granted for a
period of thirty days the University’s application for
a stay of the execution and enforcement of the man-
date of the California Supreme Court. The Court’s
order granting the stay provides that if a petition

for a writ of certiorari is filed within the thirty day -

pericd, the stay is to remain in effect pending the
disposition of the case by this Court.

RFASONS FOR DENYING THE WRIT

There are three basic reasons for denying certiorari
ir: this case. First, petitioner has incorrectly stated
the facts of the case, distorted the holding,of the
California Supreme Court, and failed to demonstrate
that anyene has been deprived of a constitutional
right as a result of the decision below. Thus peti-
tioner has not shown a sound basis upon which cer-
tiorari can be granted. Second, the alleged conflict
between the decision herein and the decisicns of other
state courts is, upon analysis, not a true conflict
meriting resolution by this Court. Third and finally,
the California Supreme Court correctly decided this
case and did so by way of a reasoned application of
this Court’s prior constitutional decisions. For these
reasons, the Court shiould deny certiorari in this case.

PETITIONER HAS INCORRECTLY STATED THE OASE
In its petition for writ of certicrari, the University
asserts that the persons admitted to the medical school
under the special admission program were all “fully
quzlified to meet the requirements of a medical edu-
cation at Davis.” Petition at 8. Such a claim is at
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odds with the facts of this case. The evidence clearly
reveals that the school's one firm admission stand-
ard—no applicant will be intecrviewed if he or she
possesses a grade point average below 2.5—is not
applied by the special admission eommittee. In 1973,
minority persons entered the medical school ‘through
the special program even though they possessed grade
point averages as low as 2.11. In 1974, special ad-
mittees entered the medical school while possessing
grade point averages as low as 2.21." Moreover, Dr.
Lowrey, chairman of the regular admission commit-
tee, states flatly with respect to MCAT percentile
rankings:

“T think most of us who are doing the screen-
ing have been on admissions committees long
enough, We put some value on a percentile of
where this score of that particular individual
lies and I suspect most of us would look very
hard at other things that would be very posnlve
for that individual if he scored lower than 50 in
science and verbal ability.” (CT 153 [emphasis
added])

Despite this rule, the average student admitted
under the special admission program in 1973 placed
in the 35th percentile (science) and in the 46th per-
centile (verbal ability). The averages dropped even
lower in 1974 when the average was in the 37th per-
centile (science) and in the 34th percent:le (verbal
ability).

Furthermore, according to the University’s overall
“benchmark” personal rating system, which is em-
ployed by hoth admission committees and which repre-
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sents a comprehensive appraisal of the potential
ability of individual applicants, persons approved by
the special committee possessed scores markedly below
Bakke. In short, persons admitted under the special
admission program in no way satisfy the medical
school’s own minimum admission criteria.

Petitioner has ignored this undisputed evidence
and, in so doing, has sought to undermine the firm
factual foundation of the opinion helow. The attack
on the California Supreme Court decision, however,
‘is not limited {o the facts of the case, Petitioner also
disputes the court’s legal analysis. A serious flaw in.
the petition, however, is that the University does not
claim that it has been deprived of any constitutional
rights. Instead, the University contends that the
highest court of California has sanctioned the aban-
donment of minority students and has called for
virtually all-white student bodies at professional
schools all across the country, Petition at 4. In so
arguing, petitioner misconstrues the holding of the
California Supreme Court. The University has nei-
ther been empowered to discriminate against minority
persons, nor constrained to judge applicants for ad-
mission solely on the basis of objective criteria, such
as grades and tests scores. The court below encour-
aged the University to use flexible standards in its
admission procedure and stated clearly that the Uni-
versity could, and should, consider the “disadvan-
taged” situations of its applicants. 18 Cal.3d at 55.
The only limitation placed on the University is one
consistent with the Constitution and previous deci-
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sions of this Court; namely, that the University
cannot employ race as the yardstick, or racial dis-
crimination as the mechanism, for deciding who may
attend the Davis Medical School.

THERE IS NO CONFLICT BETWEEN STATE COURT DECISIONS

As a further ground for seeking certiorari, peti-
tioner claims that the Court must resolve an asserted
conflict between the decision in this case and the de-
cisions of two other state courts, The two “conflict-
ing” cases are DeFunis v. Odegaard, 82 Wash.2d 11
(1973)*° and a recent case from the state of New
York, Alevy v. Downstate Medical Center, 39 N.Y.2d
326 (1976). Petitioner represents that these two cases,
and the opinion below, “exhibit substantial eonfusion
as to the controlling standards under the Equal Pro-
tection Clause.” Petition at 14. A study of DeFunis
and Alevy reveals that they de not conflict with the
decision herein, Neither adopts a legal test of consti-
tutionality different from that employed by the Cali-
fornia Supreme Court, and neither sanctions the use
of a preferential racial quota.

The California Supreme Court followed -certain
basic legar steps set forth in DeFunis. Both the
California and Washington Supreme Courts ruled
that so-called “benign” discrimination is “certainly
not benign with respect to non-minority students who

10The subsequent history of the DeFunis case, cert. granted 414
U.S. 1038 (1978), vacated as moot 416 U.S, 312 (1974) is well
chronicled. See, e.g., DeFunis Symposium, 75 Colum. L. Rev, 483
(1975). It is important to note that the Washington Supreme
Court, decision in DeFunis was not reinstated upon remand from
this Court, 84 Wash.2d 617 (1974).

£
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-are displaced by it.” 18 Cal.3d at 48, n. 12; DeFunis
v. Odegaard, supra, 82 Wash.2d at 32, Both courts
also applied the “compelling state interest” test to the
racial program at issue and placed the burden of
proof upon the school that had implemented the spe-
cial admission program, 18 (al.3d at 49, 52; 82 Wash.
2d at 32. Both courts rejected the “rational basis”
test, commonly applied in non-racial cases. Id.

The California Supreme Court, after noting the
existence of a racial quota and the University’s fail-
ure to carry its burden of demonstrating that the
“objectives c¢f the program cannot reasonably be
achieved by some means which impose a lesser burden
on the rights of the majority,” declarei the special
admission program unconstitutional. 18 Cal3d at
0, 64. The Washington Supreme Court reached a
different result, but did not do so hecause it selected
a different test of constitutiona'iy.

The other case cited hy petitioner is Alevy v. Down-~
state Medical Center, supra, 39 N.Y.2d 326. In terms
of legal analysis, the Alevy court did not find it nec-
essary to reach the ultimste constitutional issue. The
New York Court of Appeal concluded from the evi-
dence that the plainttiff would not have been admitted
to the Downstate Medical Center had there been no
special admission program. “[TThus,” said the court,
“the petition should he dismissed.” 39 N.¥.2d at 338.
Prior to reaching that conclusion, the court engaged
in a dicta discussion regarding the appropriate ju-
dicial standard of review in a case of so-called “re-
verse diserimination.” 39 N.Y.2d at 331-37.
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The Alevy court’s dicta, however, does not conflict
with the holding of the California Supreme Court.
Although it may not have used the familiar phrase
“compelling state interest,” the Alevy court would
have required the Downstate Medical Center to jus-
tify the speecial admission program by demonstrating
that “a substantial interest underlies the policy and
practice and, further, that no non-racial, or less ob-
jectionable racial, classifications will serve the same
purpose.” 39 N.Y.2d at 336-37 (emphasis added).™
On can logically assume that, had the instant case
been presented to the Alevy court, it would have
struck down the Davis special admission program for
the same reason as did the California court: because
the University did not meet its burden of proving
that the objectives of the program could not be
achieved by less intrusive means. The California Su-
preme Court thus commented in its opinion that the
difference between its holding and the language of
the New York Court of Appeal is “more apparent
than real.” 18 Cal.3d at 60, n. 30,

Moreover, neither DeFunis nor Alevy involved a
racial quota. 82 Wasn.2d at 39; 39 N.Y.2d at 329-
3L** The two cases are in this sense distinguishable

1Both courts, it appears, would require the Universiiy to bear
the burden of justifying the special admission program. The New
York eourt noted that, “[W]here preference policies are indulged,
the indulgent must be prepared to defend them.’’ 39 N.Y.2d at
336; compare 18 Cal.3d at 49.

12The trial court in Alemy ncted: ‘‘There is nothing in the
record to indicate that acceptance of minority students by [the
%chg)ol] was based solely on race.’”’ 78 Misc.2d 1089, 1091 (Sup.

t.).
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from the instant case. The quota at issue herein
grants a racial preference and guarantees admission
to the medical school based upon group membership.
No case supports the use of a racial quota to govern
admission to professional school. The Court below
recognized, and condemned, the evil inherent in the
quota system:
“Originated as a means of exclusion of racial
and religious minorities from higher education,
a quota becomes no less offensive when it serves
to exclude a racial majority. ‘No form of dis-
crimination should be opposed more vigorously
than the quota system’ (McWilliams, A Mask
for Privilege (1948) p. 238.) [footnote omitted ]
To uphold the university would call for the
sacrifice of principle for the sake of dubious
expediency and would represent a retreat in the
struggle to assure that each man and woman
shall be judged on the basis of individual merit
alone, a struggle which has only lately achieved
suceess in removing legal barriers to racial equal-
ity.” 18 (al.3d at 62-63.

It is interesting to note that several other recent
decisions handed down by state and federal courts
square with the opinion below in rejecting the quota
concept. In Flanagan v. President and Duirectors of
Georgetown College, 417 F.Supp. 377 (D.D.C. 1976),
the United States District Court for the District of
Columbia rejected the use of a racial quota to dis-
tribute scholarship funds as part of an affirmative
action program under Title VI of the Civil Rights
Act of 1964, The Court held that:

BLEED THROUGH = POOR COPY




N————

21

“While an affirmative action program may be
appropriate to ensure that all persons are afforded
the same opportunities or are considered for
benefits on the same basis, it is not permissible
when it allocates a scarce resource (be it jobs,
housing or financial aid) in favor of one race to
detriment of others.” 417 F.Supp. at 384.

In Bridgeport Guardians, Inc. v. Members of The
Bridgeport Civil Service Commission, 482 F.2d 1333
(2d Cir. 1973), cert. denied 421 U.S. 991 (1975), the
Second Circuit refused to sanction a racial quota
to remedy past discriminatory promotion practices.
The Court commented:

“The imposition of quotas will ohviously diserim-
inate against those whites who have embarked
on a police career with the expectation of ad-
vancement only now to be thwarted because of
their color alone. The impact of the quota upon
these men would be harsh and can only exacerbate
rather than diminish racial attitudes .” 482 F.2d
at 1341.

Another recent case is Lige v. Town of Montclair,
......... N.J. ..... (No. A-107, Slip Opinion filed November
30, 1976). In Lige, the Supreme Court of New Jer-
sey struck down a racial quota imposed by the Di-
rector of the New Jersey Division of Civil Rights to
correct past diserimination in the Montelair Police
and Fire Departments, Although based upon state
law,’® the Lige opinion exhibits a concern similar to
that expressed by the courts above. The New Jersey
Supreme Court noted that when remedies are fash-

13, NJ. ... (Slip Opinion at 29, 31).
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ioned on a class quota basis, “it leads to insoluble
problems and piles discrimination on top of diserimi-
nation.” ... NJ. ... (Slip Opinion at 27). The
court coneluded :
“A quota creates castes and divides society. It is
particularly abhorrent where we are striving for
an equality in society in which race is totally ir-
relevant.” ... N.J. .... (Slip Opiniocn at 30).

Petitioner’s contention that the decision herein of
the California Supreme Court is in conflict with other
holdings around the country is incorrect. Such a
claim does not withstand analysis and cannot support
a grant of certiorari in this case. The constitutional
framework of the decision helow is consistent with
other state and federal cases and, as we demonstrate
below, follows direetly from the precedents established
by this Court.

THE CALIFORNIA SUPREME COURT CORRECTLY
DECIDED THIS CASE

The constitutional inquiry conducted by the Califor-
nia Supreme Court has already been explored in
some detail. A careful analysis of the court’s opinion
reveals that the highest judicial tribunal in California
correctly interpreted and applied the prior decisions
of this Court.

The California Supreme Court confronted a racial
quota. No previous case nor any statute supports the
imposition of this discriminatory device. “No college
admission policy in history,” said the court below,
“has been so thoroughly discredited . . ..” 18 Cal.3d
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at 62; cf. Hughes v. Superior Court, 339 T.S. 460
(1950) ; Cassel v. Tewas, 339 U.S. 282 (1950).

The California Supreme Court recognized from the
outset that the rights at stake ir this controversy
belong io Allan Bakke as an individual, 18 Cal.3d
47 (n. 11), 51 (n. 17). The right to be free from
racial diserimination is a personal right, as this Court
held in Skelley v. Kraemer, 334 U.S. 1 (1948):

“The rights created by the first section of the
Fourteenth Amendment are, by its terms, guar-
anteed to the individual. The rights established
are personal rights. It is, therefore, no answer to
these petitioners to say that the courts may be
also be induced to deny white persons rights of
ownership and occupancy on grounds of race
or color. Equal protection of the laws is not
achieved through the indiscriminate imposition of
inequalities.” 334 U.S. at 22,

The court below held that the Equal Protection
Claus., which by its own terms applies to “any per-
son”, means what it says and that “its lofty purpose,
to secure equality of treatment to all, is incompatible
with the premise that some races may bhe afforded a
higher degree of protection against unequal treat-
ment than others.” .18 Cal.3d at 51.

Petitioner’s request that this Court reverse the
decision below jeopardizes these fundamental consti-
tutional principles, If the Court were to reverse, or
substantially modify, the decision below along the
lines suggested in the petition, the Court would risk
transforming what have historically been individual
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rights into “ roup” rights. To cast aside a long
history of individual freedom and replace it with a
system of privileges based upon ancestry would mark
a radical departure from the previous decisions of
this Court. Untold and vexing questions would in-
evitably arise in future cases. Which groups are to
be preferred #®* How extensive & preference should be
granted? For how long is the preference to be con-
tinued? Who shall decide when the preference is to
be altered or concluded, and on what terms, and by
what authority ?

There follows a question of numbers. A quota in
proportion to the national population? The state pop-
ulation? The county or city population? If, for ex-
ample, the Japanese population of the United States
were 1 in 400, then would each professional school
class have only one member of that group, given 400
places in the class? If the state had no significant
Japanese population, then ecould no Japanese qualify?

‘What shall be the test of membership in a particu-
lar racial group? Need one be a “full-blcoded” Amer-
ican Indian to qualify? Or is one grandparent
sufficient? Or one great-grandparent? Are we to
become involved in the testing of legal rights accord-
ing to blood lines? Such are the inquiries that will

13The instaat quota grants a preference to Blacks, Chicanos,
Asians and American Indians. In the DeFunis case, supra, the
special admission program favored “Black Americans, Chicano
Americans, American Irdians and Phillipine Americans.” 82
Wash.2d at 17-18. In Alevy, suprae, the preferred groups were
“Blacks, Puerto Rieans, Mexican Americans and American In-
dians.” 39 N.Y.2d at 330.
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flow from the adoption of petitioner’s prayer that
group rights be constitutionally established.

The Court below did more than recognize the in-
dividual nature of rights under the Equal Protection
Clause. The California Supreme Court also employed
a particular standard of review, referred to as the
“strict scrutiny” or “compelling state interest” test.
The decision to adopt this standard is consistent with
previous decisions of this Court. Dunn v. Blumstein,
405 U.S. 330, 342-43 (1972); Loving v. Virginia, 388
U.S. 1, 11 (1967) ; McLaughlin v. Florida, 379 U.S.
184, 192-93 (1964). The burden of proof always has
been on the government in racial cases. Id.

The California Supreme Court stated that in order
to satisfy the compelling state interest test, the Uni-
versity must demonstrate that there are no less intru-
sive means capable of achieving the goals of the spe-
cial admission program. 18 Cal.3d at 49. As noted
above, the courts in DeFunis and Alevy applied sub-
stantially the same rule. 82 Wash.2d at 32, 36; 39
N.Y.2d at 336. Petitioner’s claim that this require-
ment is the result of a “tour de force reading of this
Court’s ‘less intrusive means’ cases” is without sup-
port. In the case of Dunn v. Blumstein, supra, 405
U.S. 330, the Court reviewed a challenge to the state
of Tennessee’s durational residence law which im-
pinged upon the fundamental right to vote and also
upon the right to travel. The Court applied the com-
pelling state interest test:

“In sum, durational residence laws must be
measured by a strict equal protection test: they
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are unconstitutional unless the state ean demon-
strate that such laws are ‘mecessary to promote
a compelling governmental interest.” (citations
omitted) . ..

Tt is not sufficient for the state to show thut
durational residence requirements further a very
substantial state interest. In pursuing that im-
portant interest, the state cannot choose means
that unnecessarily burden or restrict the consti-
tutionally protected activity. Statutes affecting
constitutional rights must be drawn with ‘pre-
cision’, NAACP wv. Buiton, 371 U.S. 415, 438,
83 8. Ct. 328, 340, 9 L. Ed.2d 405 (1963); United
States v. Robel, 389 U.S. 258, 265, 48 S. Ct. 328,
340, 19 L. Ed. 2d 508 (1967), and must be ‘tai-
lored’ to serve their legitimate objectives. Shapiro
v. Thompson, supra, 394 U.8., at 631, 89 S. Ct,
at 1329. And if there are other, reasonable ways
to achieve these goals with a lesser burden on
constitutionally protected activity, a state may
not choose the way of greater interference. If it
acts at all, it must choose ‘less drastic means.’
Shelton v. Tucker, 364 U.S. 479, 488, 81 S. Ct.
247, 252, 5 L. Ed.2d 231 (1960).” 405 U.S. at
342-43.

Petitioner’s assertion that the recent decisions of
this Court call for a less demanding standard of re-
view in racial cases cannot withstand analysis. The
case cited by petitioner, American Party of Texas v.
White, 415 U.S. T67 (1974) offers little support for
petitioner’s argument. In that case, the Court upheld
certain provisions of the Texas Election Code. The
Court, faced with a set of statutes that affected the
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fundamental right to vote and the right to associate,
applied the compelling state interest test, and did so
consistent with its previous holding in Dunn:
“We agree with the Distriet Court that whether

the qualifications for ballot position are viewed

as substantial burdens on the right to associate

or as discriminations against parties not polling

2% of the last election vote, their validity de-
pends upon whether they are necessary to further
compelling state interests, Storer v. Brown, 415
U.S., at 729-733, 94 S. Ct., at 1278-1281. (Foot-
note omitted.) But we also agree with thke
District Court that the foregoing limitations,
whether considered alone or in combination, are
constitutionally valid measures, reasonably taken

in pursuit of vital state cbjectives that eannot he
served equally well in significantly less burden-
some ways.” 415 U.S. at 780-81.

Dunn and American Party, taken together, confirm
the essential elements of the compelling state interest
test. No decision of this Court indicates that racial
discrimination is to he judged by any lesser standard,
or is to be judged differently depending upcn the
asserted purposes of the diserimination. Indeed, the
recent case of McDonald v. Santa Fe-Trail Transpor-
tation Co., ... U.S. ..., 49 L. Bd.2d 493, 96 S. Ct. ......
(1976) demonstrates a commitment by this Court to
apply a uniform standord in determining the rights
of minorities and non-minorities alike. In McDonaid,
the Court held that Title VII of the Civil Rights Act
of 1964 and Section 1981 of Title 42 of the United
States Code, provisions that parallel the Fourteenth
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Amendment, prohibit diserimination against all races
on the same terms.

Petitioner unfairly condemns the California Su-
preme Court for substituting “speculation for careful
inqriry”. Petition at 18. The plain faet is that the
instant record is devoid of any evidence respecting
alternatives to petitioner’s quota system. This is nee-
essarily so, under the evidence of the case, since the
medical school opened in 1968 and the racial quota
was adopted only one year later. The University,
which Ead the burden of ‘demonstrating that the racial
quota admission policy at the medical school was
strictly necessary to promote a compelling state inter-
est, could not have sustained its burden. The Califor-
nia Supreme Court reviewed possible alternatives to
the racial quota. While it could not insure that such
alternatives would be successful in reaching certain
goals which it assumed, arguendo, t¢ be valid, the
court below properly decided that it could not sanction
the imposition. of a racial quota upon the record before
it. There is no case which uplelds a racial quota re-
specting admission to professional school, and there
is no case in confliet with the reasoning or holding of
the court below.

CONCLUSION

The California Supreme Court properly decided
this case and did so guided by the previous decizions
of this Court. The decision below upholds Allan
Bakke’s right to be free from racial disciimwnation
and does so consistent with the United States Con-
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stitution. The decision should stand as rendered. The
petition for a writ of eertiorari should be denied.

Respectfully submitted,
Rey~orp H. Corvin,
RoBErT D. LiNKs,

JAcoBs, BLANCKENBURG, MAY & CoLvi,
141 Sutter Street, Suite 1800,
San Francisco, California 94104,

Counsel for Respondent.
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