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Supreme Court of the nited SHtates

Ocroser Term, 1976

Tae ReceENTS oF THE UNIVERSITY OF CALIFORNIA,
Petitioner,

vS.

ALLAN BAKKE,
Respondent.

PETITION FOR A WRIT OF CERTIORARI
TO THE SUPREME COURT OF THE
STATE OF CALIFORNIA

The Regents of the University of California (the “Uni-
versity”) petitions for a writ of certiorari to review the
opinion, as modified, and the judgment of the Supreme
Court of the State of California entered in this case on
October 28, 1976.

OPIMIONS BELOW
The opinion of the California Supreme Court (Appendix
A, infra) is reported at 18 Cal3d 34, 132 Cal.Rptr. 680,
553 P.2d 1152. The order denying the University’s petition
for rohearing (Appendix B, infra) is not reported. The
modification to the California Supreme Court’s opinion
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prompted by the University’s rehearing petition (Appendix
C, infra) is reported at 18 Cal.3d 252b. The opinion of
the state trial court (Appendix D, infra, under the caption
“notice of intended decision”), the trial court’s “addendum
to notice of intended decision” (Appendix E, infra), its
findings of fact and conclusions of law (Appendix F,
infra) and its judgment (Appendix @, infra) are not re-
ported. The case proceeded directly from the trial court
to the highest state court. Accordingly, there is no inter-
mediate appellate court opinion.

JURISDICTION
The initial opinion of the California Supreme Court was
filed on September 16, 1976. That court’s order denying the
University’s petition for rehearing and the accompanying
modification of the initial opinion were entered on October
28, 1976. The jurisdiction of this Court is invoked under
28 U.S.C. § 1257(3).

QUESTION PRESENTED

When only a small fraction of thousands of applicants can
be admitted, does the equal protection clause forbid a state
university professional school faculty from voluntarily
seeking to counteract effects of generations of pervasive
diserimination against discrete and insular minorities by
establishing a limited special admissions program that in-
creases opportunities for well-qualified members of such
racial ard ethnic minorilies?

CONSTITUTIONAL PROVISION IﬁV‘DLVED

The Fourteenth Amendment to the United States Con-
stitution provides in pertinent part: “. .. nor shall any State
. . - deny to any person within its jurisdiction the equal pro-
tection of the laws.”
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STATEMENT OF THE CASE &

Recent decades have witnessed a dramatic increase in

demand for admission to professional and graduate schools.
In contrast to an earlier era, the demand for admission, i
1 particularly to medical and law schools, has left far behind i
g the time when all or most well-qualified applicants could
be admitted. The sharp increase in the number of applicants,
coupled with inelastic resources in faculty, plant and funds,
has put beyond reach the goal of providing professional
and graduate education to all qualified to receive it.

The increase in demand for graduate education and for
access to professional careers has occurred in parallel with
this country’s commitment—given immeasurable impetus
by this Court in the 1954 school desegregation case—to end
| historic barriers to real equality of opportunity for racial 1
and ethnic minorities. Brown v. Board of Education elo-
quently expressed the goal of educational opportunity unim-
paired by the effects of racial diserimination, but implemen- g
| tation of the commitment expressed in Brown has taken |
years and is even today not complete. A rectification of such
magnitude cannot occur overnight, especially when it en-
counters resistance at the local level. Among the applicants
for admission to professional and graduate education in the
1970’s are minority students who attended elementary school
in the immediate post-Brown environment. These are the
children for whom Brown was a beacon of hope, a call for
open education as an avenue for ending the effects of
centuries of prejudice and suppression. Yet these are also
the children for whom the commitment expressed in Brown
! has been as much a hope as a reality—for whom, in many g
,‘ instances, the efforts to implement Brown were late, or %
! even too late, in coming. -
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Accordingly, one consequence of the heightened demand
of the last decades for admission to the limited number of
places available in professional and graduate schools has
been the threatened frustration of the goal of bringing
historically suppressed minorities into the mainstream of
graduate education and professional life. The application
of competitive admissions eriteria based upon predicted
performance, however constructed, to a greatly increased
pool of applicants has inevitably caused a sharp rise in
the credentials of those admitted. As a result, such criteria
have, despite the existence of a growing pool of well-
qualified minority applicants, continued to limit admission
almost exclusively to white applicants and to restriet minor-
ities to a token representation. Thus, in the judgment of
the faculties of many university professional schools, exclu-
sive application of previously used admissions standards
failed to make adequate provision for the educational ad-
vantages of a racially and culturally diverse student body,
the societal need for adequate professional services in under-
served minority communities, and the educational and
career opportunities of minority students (who are par-
ticularly injured by exclusion from graduate and profes-
sional education at low-tuition state institutions).

This case concerns whether faculties will be permitted
by the judiciary to continue to make such discretionary judg-
ments about basic educational policy and to continue, volun-
tarily, to make a meaningful effort to carry out the country’s
commitment to the principles of Brown v. Board of Educa-
tion. An affirmance of the judgment below would—put
bluntly—represent an abandonment of the minority students
who have seen the hope but not yet the promise of Brown.
It would also, in all likelihood, mark a return to virtually
all-white professional schools in the major universities of
this country.
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Admissions at the Davis Medica! School

The medical school of the University of California at
Davis opened in 1968. In short order the faculty realized
(as have the faculties of most of the major medical ard law
schools in this country over the past decade) that traditional
i admissions criteria plainly failed to allow access for any
significant number of minority students (CT 15, 57-58,
67, 85-86).! Approximately 25% of the population of Cali-
fornia consists of racial and ethnic minorities (18 Cal.3d
at 88 n.16). The entering class of 1968, comprising a total
of 50 students, contained three Asians, and no other minor-
ities (CT 216). In the two years that followed, the Davis
medical school faculty fashioned and implemented a spe-
cial admissions “Task Foree” program? to compensate for
the effects of societal disecrimination on disadvantaged ap-
plicants of racial or ethnic minority group status (CT 67,
159-60). Among the objectives of this program were en-
hanced diversity in the student body and the profession,
elimination of historie barriers to medical careers for dis-
advantaged racial and ethnic minoriiy groups, and in-
creased aspiration for such careers on the part of members
of those groups (CT 67-68).

i The Task Force program has led to entering classes at
Davis of substantially greater racial and ethnic diversity
than in 1968. ITn 1970, the first vear of operation of the
program, eight minority students were specially admitted
(five Blacks and three Chicanos) and, out of a total entering

1. “QT" references are to the clerk’s transeript filed in the Cali-
fornia Supreme Court.

9. The “Task Force” program at Davis was part of a nation-

wide effort reflected in the Report of the Association of American

] Medical Colleges Task Force to the Inter-Association Committee

: on Bxpanding BEducational Opportunities in Medicine for Blacks
and Other Minority Students (April 22, 1970).

|




class of 50 students, there were 12 minority students, In
1971, the total class was increased to 100, the level at which
it has remained. In 1971, 15 minority students entered
through special admissions (four Blacks, nine Chicanos
and two Asians) and there were a total of 24 minority
students in the class, In 1972, there were 27 minority
admittees, 16 of whom came iu through special admissions
(five Blacks, six Chicanos and five Asians). The entering
group of 1973 contained 31 minority students, 16 selected
under the special admissions program (six Blacks, eight
Chicanos and two Asians). Finally, in 1974 twenty-five
minority students accepted offers of admission, nine
through regular admissions and 16 throvgh the special
program (six Blacks, seven Chicanos and three Asians)
(CT 216-18),

Almost no Blacks entered Davis through regular admis-
sions from 1970 to 1974. The numbers for each year were:
1970 (0); 1971 (1); 1972 (0) ; 1973 (0); 1974 (0). Virtually
the same is true for Chicanos. The numbers were: 1970
(0); 1971 (0); 1972 (0); 1973 (2); 1974 (4). Asians have
entered through regular admissions in larger numbers:
1970 (4); 1971 (8); 1972 (11); 1973 (13); 1974 (5) (Ibid.).
The regular admissions procedure at the Davis medical
school has remained essentially unchanged from the date
the school opened, 1968, through the years at issue in this
litigation, 1973 and 1974. Applicants for admission are
required to submit college transeripts, test scores on the
Medical College Admissions Test (“MCAT”), a description
of extracurricular and community activities, a history of
work experience, personal comments regarding reasons
for wanting to attend medical school, and letters of recom-
mendation (CT 62, 197-200, 231-40). Because the number
of applicants annually far outstrips the number of available
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places (e.g., by ratios of 25 and 37 to 1 for 1973 and 1974)
and because admissions is an arduous and time-consuming
process, applicants with undergraduate grade point aver-
ages below an arbitrarily picked figure of 2.5 on a 4.0 scale
gre summarily rejected (CT 63). Of the remsining appli-
cants, those whoge files reflect sufficient promise are granted
personal interviews (CT 62-63). The results of interviews
and all other factors in an applicant’s file are then taken
into account in the assigning of a “benchmark” total
number, which is used as the primary but not wholly con-
trolling basis for final decisions on admissions (CT 63-64,
156-58).

Undergraduate graue point averages and MCAT scores
are important elements in the regular admissions process,
but they are not determinative. Individual attributes such
as character, motivation and career goals are taken into
account, as are such factors as whether the applicant
originates from and may be likely to return to an area
where health care services are in short supply (CT 64-65,
180, 183). Also considered in the regular admissions proec-
ess is whether an applicant is likely to add diversity or
make a special contribution to the student body (CT 64-65,
180).

The Task Force or special admissions program was
initieted for the entering class of 1970 (CT 159-60, 216).
In practice the program has been restricted to disadvan-
taged members of racial and ethnic minority groups. Dis-
advantaged non-minority applicants are routed through
regular admissgions (CT 171). The materials submitted
by minority spplicants to the Task Force program are
sereened to determine if those applicants are disadvan-
tagec, taking into account such factors as means, need to
work during undergraduate career, and parents’ economic

e 3t T A
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and occupational background. Minority applicants with no
history of disadvantage (such as the child of a Black phy-
sician) are referred to the regular admissions process (CT
65-66, 170). The files of the disadvantaged minority appli-
cants are further screened in order to select those to be
invited for a personal interview (CT 66). In selecting
those candidates to be interviewed, the Task Force pro-
gram, unlike the general admissions process, does not em-
ploy an arbitrary grade point average cut-off figure (CT
175). The ensuing interviewing and rating processes
parallel those employed in regular admissions (CT 66,
164). Final selection of Task Force applicants, as of
applicants in the regular process, is made by the full ad-
missions committee (CT 166),

In 1973 and in 1974, 16 students out of an entering class
of 100 were admitted pursuant to the Task Force program
(CT 67, 221). This number was the goal which the faculty
had set (CT 165-66). These students were all fully quali-
fied to meet the requirements of a medical education at
Davis (CT 67). They were chosen from a pool of disad-
vantaged minority applicants more than ten times the size
of the group thai could be offered admission (CT 205, 219).
Moreover, in furtherance of the faculty’s admissions goal
of improving the delivery of health care services to those
most in need, Task Force admittees included persons inter-
ested in practicing in medically underserved communities
(CT 68).

Respondent Bakke applied for admission to Davis medi-
cal school for the entering classes of 1973 and 1974 (CT
69). There were 2,464 applications for admission for 1973
(CT 205) and 3,737 applications for 1974 (CT 219). Bakke
was a highly rated applicant who came very close to admis-
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sion (CT 254). He applied under the regular admissions
program in both years, and in both years he was granted
an interview (CT 69). Whether he would have been admit-
ted in the absence of the Task Force program is, praeti-
cally speaking, a question of where the burden of proof on
that issue is allocated. Task Force admittees in 1973 and
1974 often had MCAT test scores, grade point averages,
and benchmark ratings lower than Bakke (CT 175-82).

Proceedings

Following his second rejection, Bakke filed a complaint
in state court against the University seeking mandatory,
injunctive, and declaratory relief compelling his admission
on the ground that, because the special admissions pro-
gram reduced the numbers of places available to him, he
had been denied equal protection of the laws in violation
of the Fourteenth Amendment to the United States Con-
stitution (CT 1-5). The University filed a cross-complaint
for a declaration that the Task Force program was lawful
(CT 14-17).

The trial court found that the challenged program dis-
eriminated against white applicants on the hasis of race
(Appendix F, infra, p. 117a). It entered judgment against
the University on the cross-complaint (Appendix G, infra,
p. 120a).3 Tt refused to order Bakke’s admission, because
he had not met the burden of proving that he would have
been admitted in the absence of the Task Force program
(Appendix F, infra, pp. 116a, 117a).

3. The trial court’s rulings, unlike the subsequent decision of
the California Supreme Court, were based not only upon the equal
protection clause but also upon the two alternative grounds
pleaded by Bakke in his complaint, the Privileges and Immunities
Clause of the California Constitution, Article I, Section 21, and
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (CT
3,394). ‘




The California Supreme Court took the case directly
from, the trial eourt, “prior to a decision by the Court of
Appeal, because of the importance of the issues involved.”
18 Cal.3d at 39. The highest state court held the challenged
program unconstitutional “because it violates the rights
guaranteed to the majority by the equal protection clanse
of the Fourteenth Amendment of the United States Con-
stitution.” Id., at 63. Coneceding, at least for the purposes
of argument, tha* *he ohjective of the Davis Task Force
program—increasing the number of minority students-—
was not only proper but compelling, the court, without any
support in the record, theorized that alternative ap-
proaches, such as aggressive recruiting or exclusive reli-
ance on disadvantaged background without regard to race,
would somehow achieve real racial diversity without giving
any weight to race. Id., at 54-55. The court did not address
either the state constitution or the federal Civil Rights
Act, basing its opinion solely on the federal constitution.
The court below also ruled that the trial court erred in
imposing on Bakke the burden of proving that he would
have been admitted in the absence of the Task Force pro-
gram. Id., at 63-64. In its opinion as originally released,
the court directed that the case be remanded to the trial
court for determination of respondent’s extitlement +o ad-
mission, with the University to bear the burden of proof
on that issue. Id., ut 64.

The University filed a petition for rehearing in the Cali-
fornia Supreme Court. Simultaneously, the University
moved the court to stay the effect of its decision, in light
of the precipitous effect of the ruling on ongoing admis-
sions processes. In its rehearing petition, the University
conceded that, given Bakke’s high rating in the admissions
process, it would not be able to sustain the hurden of prov-
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ing that Bakke would not have achieved admission in the
sbsence of the Task Force program.*

The California Supreme Court denied a stay and denied
rehearing (Appendix B, infra). In response to the Univer-
sity’s rehearing petition, the court below modified its initial
opinion to direct that Bakke be admitted (Appendix C,
infra, 18 Cal.3d 252b). The modification of the initial
opinion did not alter the state court’s exclusive reliance
upon federal constitutional grounds,

On November 15, 1976, this Court granted for a period
of thirty days the University’s application for a stay of the
execution and enforcement of the mandate of the California
Supreme Court. The Court’s order granting the stay further
provides that if a petition for a writ of ccitiorari is filed
within the thirty days, the stay is to remain in effect
pending the disposition of the case in this Court.

REASONS FOR GRANTING THE WRIT

1. The basic issue raised by this case, the constitution-
ality of race-conseious special admissions programs for pro-
fessional schools, is the crucial and unresolved question on

4. 'The trial court in this case found that Bakke would not have
attained admission in either 1973 or 1974 even if there had heen
no Task Force program (CT 389-90). However, in making that
finding, the trial court was operating on the premise that Bakke
bore the burden of proof (CT 383). Even on that assumption, the
court in its notice of intended decision declared: “There appears
to the court to be at least a possibility that [Bakke] might have
been admitted absent the 16 favored positions on behalf of minori-
ties” (CT 308; Appendix D, infra, p. 108a). Furthermore, although
Bakke's numerical rating did not put him in a group that was
certain of admission, it must be remembered that numerical ratings
are not wholly controlling in the regular admissions process. In
addition, in a report to the Department of Health, Education and
‘Welfare in response to a complaint filed by Bakke, the chairman
of the admissions committee declared: “Had additional places heen
available, individuals with Mr, Bakke’s rating would likely have
been admitted to the medical school [in 1973] as well.” This report,
and the complaint, are in the record in this case (CT 254, 281).
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12
which this Court previously granted review in Del'unis v.
Odegaard, 414 U.S. 1028 (1973) (appeal dismissed; cer-
tiorari granted), vacated as moot, 416 U.S. 312 (1974). In
view of the Court’s recent consideration of DeFunis, a
lengthy restatement of the importance and unsettled nature
of the issue seems unnecessary and an imposition on the
Court.

The urgency of the issue has, if anything, grown since
DeFumnis. Intense competition for limited places in the
professional schools, especially schools of medicine and
law, continues to exacerbate the problem of minority ad-
missions through traditional methods. As noted below,
more courts have spoken to the issue in the period since
DeFunis, yet no consensus of judicial viewpoint has emerged
or appears to be emerging. There is no indication that this
issue will be resolved in the foreseeable future in the ab-
sence of a decision by this Court. The question is perhaps
the most important equal protection issue of the decade.®
1t lies at the core of the country’s commitment to real equal-
ity of opportunity for all of its citizens. The nation deserves

S ——

5. In the words of the California Supreme Court, the question:
“has generated extraordinary interest in academia, as well as
a proliferation of debate among legal writers and commenta-
tors. (See, for a mere literary sampling, Redish, Preferential
Law School Adwissions and the Equal Protection Clause: An
Analysis of the Competing Arguments (1974) 22 U.C.L.A.L.
Rev. 343; De Funis Symposium (1975) 75 Colum.L.Rev. 483;
Sandalow, Racial Preferences: The Judicial Role (1975) 42
U.Chi.L.Rev. 653;-Symposium, De Funis: The Road Not
Taken (1974) 60 VaLEeV 917; Ely, The Constitutionality
of Reverse Racial Discrimination (1974) 41 U.Chi.L.Rev. 723;
O'Nl, Preferential Admissions: Equalizing the Access of
Mmomtj Groups to Higher Education (1971) 80 Yale I.J. l

699; Graglia, Special Admission of the “Culturally Deprwed”

to Law School ( (1970) 119 U.Pa.L.Rev. 351; Ginger (edit.), D

Funis versus Odegaard and the Un1vers1ty of Washlngton

(1974) ; Cohen, The De Funis Case: Race and The Constitu- ’
tion, The Nation (Feb. 8, 1975) 135; O'Neil, Discriminating
Against Discrimination (1975) )7 18 'Cal.3d at 45, !
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an answer to this fundamental question, particularly now
that its largest state would be required to live under an
asserted federal constitutional regime at odds with the
other states, and this case presents an ideal vehicle for
providing that answer.

The DeFunis case suffered from an infirmity, mootness.
that ultimately defeated review in this Court. There are ro
such impediments, procedural or constitutional, to review
in this case. There is no chance of mootness. Bakke’s en-
trance into the four-year course of medical studies cannot
commence before the outset of the next academic year,
September 1977. Nor is there any lack of finality. “Che
opinion below, as modified, leaves nothing to be decided
on remand to the trial court. Furthermore, the holding of
the California Supreme Court rests squarely and exclu-
sively on the federal equal protection clause, That court did
not base its decision on state law.

Both the majority and the dissenters in DeF'unis recog-
nized that the Court would soon have to resolve the funda-
mental issue presented in that case when confronted with
a case devoid of technical barriers to review.® This is pre-
cisely that “next case,” for it raises unavoidably the same
fundamental and urgent issues of constitutional law (and,
moreover, does so in the context of a ruling against the
constitutionality of a race-conscious special admissions
program).

9. The Bakke decision represents the third instance in
which the highest court of a state has faced the issue of

6. “[T]here is no reason to suppose that a subsequent case at-
tacking those procedures will not come with relative speed to this
Court, now that the Supreme Court of ‘Washington has spoken.”
416 U.S. at 319.

“Few constitutional questions in recent history have stirred as
much debate, and they will not disappear. They must inevitably
return to the federal courts and ultimately again to this Court.”

416 U.S. at 350.
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the constitutionality of race-conscious special admissions
programs intended to integrate state umiversity profes-
sional schools. See DeFunis v. Odegaard, 82 Wash.2d 11
(1973) ; Alevy v. Downstate Medical Center, 39 N.Y.2d 326
(1976). If further reason for granting the writ be needed,
it exists in the conflict in the results reached and approaches

“atilized in these cases.

In both DeFumis and Alevy, unlike the result in the
present case, the programs were not overturned. DeFunis,
Alevy and Bakke, taken together, exhibit substantial con-
fusion as to the controlling standards under the equal pro-
tection clause. No consistent pattern is woven by these
cases, and none can be inferred or appears likely to develop
from the opinions. The cases leave unresolved such ques-
tions as whether there must be a compelling state interest
to support such programs, whether a “rational basis” is
sufficient, or whether some other standard controls. The
ultimate question left open is whether faculties or judges
are to determine admissions policies and the relative qual-
ifications of applicants. The implications of the Mourtsenth
Amendment for those state professional schools that chocse
to attempt to redress an historical inequality of access to
educational and professional opportunity have been cast
in doubt by the contrariety of judicial views. Faculties
across the country who have made or desire to make sach
choices must now attempt to address the legality of special
admissions programs.in an unhealthy climate of wncer-
tainty. The fundamental issues raised demand national
resolution, and demand it now, by the only Court that is
empowered to give a uniformly applicable and authoritative
answer.

3. (a) A further compelling reason for granting cer-
tiorari is presented by the lower court’s dangerous distor-
tion of equal protection doctrine. The prominence of the

BLEED THROUGH = POOR COPY
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California court preclndes any reliance on the thought that
its error might go without influence.
This Court’s equal protection opinions have, generally
speaking, focused on whether the means of classification
chosen by a state are closely enough related to the interest
sought to he served. As the means selected by a state stray
further and further from a congruent relationship to the
interest at issue, the risk of judicial invalidation under the
Fourteenth Amendment increases, See, e.g., Massachusetts
Bd. of Retirement v. Murgia, 96 S.Ct. 2562 (1976) ; James
v. Strange, 407 U.S. 128 (1972); Dunn v. Blumstein, 405
U.S. 330 (1972); cf. Dean Milk Co. v. City of hiadison, 340
U.S. 349 (1951). Yet in this case the means most directly
related to the state’s goals are the very means struck down
by the court below.
Nor did the majority of the court below escape this doe-
trinal dilemma by questioning the goals of the challenged
program. Understandably, the majority assumed that most
of tha ends sought to be advanced kv the Task Force pro-
gram represeated not only legitimate but compelling state
interests. 18 Cal.3d at 53. Rather, the court reached its con-
clusion on the basis of a tour de force reading of this Court’s
“less intrusive means” cases, extrapolating from them to the
holding that no race-conscious measures could he used so
long as the conrt could conceive of any other methods which
might possibly advance the desired objectives to some de-
gree. It sought to ground this approach on the hasis that any
loss to a white person resulting fror use of a racial factor
gives rise to a valid claim of denial of equal protection—
itself surely a questionable proposition. Even on that hy-
pothesis, however, the approach of the opinion helow repre-
sents a substantial departure from this Court’s precedents.
This Court has rarely confronted a truly compelling state
interest of sufficient substance to require precise definition
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of the standard applicable when the means selected by a
state to advance such an interest are alleged to intrude upon
rights under the equal protection clause. That situation has
arisen only recently in the context of state rules restricting
candidates’ access to the ballot which were challenged as
impinging upon equal protection and other constitutional
rights. Addressing the question of the applicable standard
in the rarely encountered context of actually compelling
state interests, this Court held that state-chosen means
toward such ends are valid, despite competing constitutional
claims, if they are measures

“reasonably taken in pursuit of vital state ob-
jectives that cannot be served equally well in signi-
ficantly less burdensome ways.” American Party of
Texas v. White, 415 U.S, 767, 781 (1974).

Moreover, in considering the operation of legislative means
in that same real context, this Court has proceeded not by
speculation and surmise but by careful, studied inquiry.
Storer v. Brown, 415 U.S. 724, 738-44 (1974).

There is all the difference in the world, and not least in
results, between the standard held to be controlling and the
inquiry conducted by this Court and the approach pursued
by the majority below. Assuming “arguendo” the com-
pelling nature of the state goals at issue in this case, the
court below nevertheless ruled that the state is constitution-
ally required to try to serve them through indirect means—
means that spring from the imagination of judges, not
educators, and that carry no assurance that the state ob-
jectives will be served equally well or, indeed, even mean-
ingfully at all. 18 Cal.3d at 53, 54-56. This preference for
hypothesized means of the court’s own creation would be
troublesome enough if it stood alone. As used by the court
below, it stemmed from and was used to give support to
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that court’s remarkable judgment that the means most
closely tailored to ends it purported to accept as vital
state interests are per se the most burdensome and therefore
invalid.

‘(b) The California court’s misreading of the equal pro-
tection clause reflected one of the major fallacies under-
lying its opinion—that the University could achieve racially
oriented results without utilizing racially oriented means.
This “clearly fanciful speculation” (Tobriner, J., dissenting,
18 Cal.3d at 90) included such thoughts as expanding the
size or number of medical schools—in today’s environment,
a proposition aptly labelled by the dissent as a “cruel hoax.”
Id., at 90.

By intimating that the Davis faculty can find some racially
blind way to achieve racially oriented results, the court
appeared to invite the Davis faculty to attempt to aceom-
plish sub rosa and de facto what, according to the judgment
below, it cannot accomplish de jure. Such an approach is
obviously unsatisfactory. Equally obvious by now, “our
society cannot be completely color-blind in the short term if
we are to have a color-blind society in the long term.”
Associated Gen. Contractors v. Altshuler, 490 F.2d 9, 16
(1st Cir. 1973), cert. demied, 416 U.S, 957 (1974). A court
that finds unaceceptable the societal effects of the conclusion
reached by the California Supreme Court should rethink
the bases for that conclusion. Attempting to disguise those
effects by advancing transparently ineffectual “alternatives”
is an unacceptable way to deal with so fundamental a
problem. Apart from the risk that it may breed cynicism
about the rule of law, such an approach invites much the
same kinds of evasive responses that this Court has found
difficult to deal with in implementing Brown . Board of
Education. 1t also leads inexorably to a regime of continual
litigative testing of, and judicial intervention in, the admis-
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sions policies and practices of state graduate and profes-
sional schools.

If this distortion of doctrine and substitution of specula-
tion for careful inquiry vere the produet of a little-respected
court deciding an unimportant question, correction of the
errors might not merit the attention of this Court. When
it is the California Supreme Court deciding an issue of snch
magnitude, however, a grant of the writ is, it is vespectfully
submitted, plainly in order. This Court should accept juris-
diction if for no other reason than to correct the mischief of
the approach taken below and te give the issue the kind of
treatment that, on a matter of such fundamental impo.tance,
the country so vitally needs and drserves.

CONCLUSION

The decision below, on an issue of profound national
importance, represents a grave departure Zyom the equal
protection precedents of this Court and from the country’s
commitment to the ideals of Brown ». Board of Education.
The petition for a writ of certiorari showd be granted.

Respeetfully submitted.
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Appendix A
[3.F. No. 23311, Sept. 16, 1976.]

ALLAN BAKKE, Plaintiff, Cross-defendant and Appel-
lant, v. REGENTS OF THE UNIVERSITY OF CALI-
FORNIA, Defendant, Cross-complainant and Appellant,

CoUNSEL

Jacobs, Blanckenburg, May & Colvin, Reynold H. Celvin
and Robert D. Links for Plaintiff, Cross-defendant and
Appellant.

David Lehrer, Justin Finger, Joy Meyers, Edward Leavy,
Arnold Forster and Robert J. Snyder and John Ligten-
berg as Amici Curiae on behalf of Plaintiff, Cross-defend-
ant and Appellant.

Donald L. Reidhaar, John F. Lundberg and Gary Morrison
for Defendant, Cross-complainant and Appellant.

June E. Moroney, Kenneth L. Karst, Norman Dorsen,
Vilma 8. Martinez, Sanford Jay Rosen, Roberto S. Mar-
tinez, Drucilla S. Ramey, Jack H. Friedenthal, Paul A.
Brest, Charles J. Meyers, John Denvir, Crosby, Heafey,
Roach & May and Williams, Myers & Quiggle as Amici
Curiae on behalf of Defendant, Cross-complainant and
Appellant,

OPINION

MOSK, J.—1In this case we confront a sensitive and com-
plex issue: whether a special admission program which
benefits disadvantaged minority students who apply for
admission to the medical school of the University of Cali-
fornia at Davis (hereinafter University) offends the con-
stitutional rights of better qualified applicants denied ad-
mission because they are not identified with a minority, We
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conclude that the program, as administered by the Univer-
sity, violates the constitutional rights of nonminority
applicants because it affords preference on the basis of
race to persons who, by the University’s own standards, are
not as qualified for the study of medicine as nonminority
applicants denied admission.

In 1973 and 1974, plaintiff Allan Bakke, a Claucasian, ap-
plied for admission to the University, which is supported
by public funds. There were 2,644 applicants for the 1973
entering class and 3,737 for the 1974 class. Only 100 places
are available each year, of which 16 are filled under the
special admission pregram in dispute; applicants for the
remaining 84 places are chosen by recourse to the normal
admission process.!

Bakke, who did not apply for consideration under the
special program, was denied admission in both years, and
was not admitted to any other medical school. He filed a com-
plaint against the University seeking mandaiory, injunc-
tive, and declaratory relief to compe! the University to
admit him? alleging he was qualified for admission and the
sole reason his application was rejected was that he was of
the Caucasian race. The cornplaint also alleged that all stu-
dents admitted under the special program were members of
racial minorities, that the program applied separate, i.e.,
preferential, standards of admission as to them, and that
the use of separate standards resulted in the acceptance of
minority applicants who were less qaalified for the study of

1. The determination that 16 students would be admitted under
the special program was made by a resolution of the faculty of the
medical school. Whether that figure was randomly selected, or
has some rationale, is not revealed by the evidence,

2. He prayed for an alternative writ of mandate directing his
admisgion, for an order compelling the University to show cause
why it should not be enjoined from denying him admission, and
for a declaration that he was entitled to admission,
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Appendiz A 3a
medicine than Bakke and other nonminority applicants not
selected. He claimed he had been the vietim of invidious
discrimination because of his race, in violation of the equal
protection clause of the Fourteenth Amendment to the
United States Constitution.

The University filed a cross-complaint for declaratory
relief, seeking a determination that the special admission
program was valid, The cross-complaint averred that the
University considers the minority status of an applicant
as only one factor in selecting students for admission, and
that the purposes of the special program were to promote
diversity in the student body and the medical profession,
and to expand medical education opportunities to persons
from economically or educationally disadvantaged back-
grounds. The cross-complaint did not allege that Bakke
should be denied relief because of laches.

The trial court, after considering the pleadings, the
deposition and declaration of Dr. George H. Lowrey, the
associate dean of student affairs and chairman of the
admissions committee, and the interrogatories submitted
by the parties, found that the special admission program
discriminated against Bakke because of his race and that
he was entitled to have his application evaluated without
regard to his race or the race of any other applicant. It
found against the University on its cross-complaint for
declaratory relief, However, the court determined that
Bakke was not entitled to an order for admission to the
University because, although he was qualified to be ad-
mitted in both years in which he applied, he would not have
been selected even if there had been no special program for
minorities, Thus the court denied Bakke’s prayer for an
injunction ordering his admission.

Both parties appeal from the ensuing judgment—Bakke
from the portion of the judgment denying him admission,
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and the University from the determination that the special
admission program is invalid and that Bakke is entitled to
have his application considered without regard to his race
or the race of any other applicant. Bakke renewed his
application for admission subsequent to the judgment, but
the University refused to evaluate his qualifications without
regard to the special admission program. We transferred
the cause directly here, prior to a decision by the Court
of Appeal, because of the importance of the issues involved.
(Cal. Const., art. VI, § 12; rule 20, Cal. Rules of Court.)

The Admission Procedure

An applicant for admission to the University is required
to take the Medical College Admission Test, which meas-
ures accom;lishment in four distinet areas—verbal, quan-
titative, general information, and science—and his score
on this test is included in the application. The application
also calls for a description of extracurricular and com-
munity activities, a history of the applicant’s work ex-
perience, and his personal comments. In addition, the
applicant is required to submit two letters of recommenda-
tion, usually one from a science teacher and one from a
teacher in another discipline, and transeripts from schools
previously attended.

In 1973, the application form inquired whether the appli-
cant desired to be considered by a special committee which
passed upon the applications of persons from economically
and educationally disadvantaged backgrounds. The follow-
ing year a revised form was adopted;® instead of the ques-

3. The change in the application form resulted when, in 1974,
the University joined the American Medical College Application
Service, which acts as a clearing house for applications to medical
schools; it adopted the form preseribed by that organization.
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tion relating to disadvantage, the applicant was asked
whether he “describes” himself or herself as a “White/
Caucasian” or a member of some other identifiable racial
or ethnic group,* and whether he wished to be considered
an applicant from a minority group.

Although for 1974 and the years thereafter no specific
question regarding disadvantage was mentioned on the
application form, the material distributed by the University
referred to a special program to increase opportunities for
medical study for students from disadvantaged back-

rounds, and between 1971 and 1974 both white and minor-
1ty applicants applied for the special program.®

The selection of students for admission is conducted by
two separate committees. The regular admission committee

4. The application specifically listed “Black/Afro-American,
American Indian, Mexican/American or Chicano, Oriental/Asian-
American, Puerto Rican (Mainland), Puerto Rican (Common-
wealth), Cuban.” There was a space labelled “Other” for those who
belonged to a minority not enumerated.

5. - The record is not clear as to how and to whom the material
regarding the special admission program was distributed. The
statement is headed “Program to Increase Opportumtles in Medical
Education for Disadvantaged Citizens,” and reads in part,

“A special subcommittee of the Admissions Committee, comprised
of faculty and medical students, evaluates applicants from eco-
nomieally and/or educatlonally d1sadvantaged baekgrounds who
request on the application form such an evaluation. Ethnic minori-
ties are not categorically considered under the Task Force Program
unless they are from disadvantaged backgrounds. Our goals are:
1) identification and recruitment of potential candidates for admis-
sion to medical sck ol in the near future, and 2) stimulation of
career interest in the health professions among ,]umor high 4nd high
school students.

“After receiving all pertment information, selected applicants
will receive a letter inviting them to the School of Medicine in
Davis for an interview. The interviews are conducted by at least
one faculty member and one student member of the Task Force
Subcommittee. Recommeudations are then made to the full Admis-
sions Committee. Task Forece faculty are also members of the
Admissions Committee. , ., .”
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consists of a volunteer group of 14 or 15 faculty members
and an equal number of students, all selected by the dean
of the medical school® The special admission committee,
which evaluates the applications of disadvantaged appli-
cants only, consists of students who are all members of
minority groups, and faculty of the medical school who are
predominantly bui not entirely minorities. Applications
from those not classified as disadvantaged (including ap-
plications from minorities who do not qualify as disadvan-
taged) are screened througn the regular admission process.
The evaluation of the two groups is made independently,
so that applicants considered by the special committee are
rated only against one another and not against those con-
sidered in the regular admission process. All students ad-
mitted under the special program since its inception in
1969 have been members of minority groups.
The Regular Admission Program

Initially, members of the regular committee determine
whether the applicant reflects sufficient promise to warrant
a personal interview. Applicants with a college grade point
average below 2.5 on a scale of 4.0 are summarily réjected,
but a higher average does not necessarily guarantee that
an interview will be afforded. In 1973, with 2,644 persons
applying for admission, 815 applicants were selected for
interviews under the regular program, and 462 interviews
were granted in 1974 out of 3,737 applicants,

The interview sessions were conducted by one faculty
member of the committee in 1973, but in 1974 each applicant
was interviewed additionally by a student member. The
interviewer prepares a summary of the meeting, reviews ‘
the file of the applicant, including his grade point average ]

6. In 1973 there were more faculty members than students on
this committee, but their numbers were equal in 1974.
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and his score on the Medical College Admission Test, and,
after evaluating the applicant’s potential contribution to
the medical profession, grades him on a scale of 0 to 100.
The applicant’s file, including a summary of the interview
but without the numerical score given by the interviewer,
is then reviewed by four other committee members, two of
whom are students and two faculty, chosen at random.
These four independently rate the applicant on the same
scale. The scores are totalled; in 1973 the highest score an
applicant could achieve was 500, whereas in 1974—hecause
two interviews were conducted rather than only one—the
highest seore was 600.

This combined numerical rating is based upon an assess-
ment of the applicant derived from information in his
application, his letters of recommendation, the interview
summary, test scores and grade point average, as well as a
consideration of his motivation, character, imagination, and
the type and locale of the practice he anticipates entering
in the future. For example, hecause there is a shortage of
doctors in the norther. part of the state, and Davis is
located in the north, some preference is given to applicants
from that area who plan to remain there to practice.” The
combined numerical rating is used as a “benchmark” for
selection, although exceptions to strict numerical ranring
may be made in special circumstances. For example, the
University makes an exception in the unusual case of an
applicant whose combined rating was “quite high” but not

7. Bakke does not challenge the preference accorded to appli-
cants from the northern part of the state, nor does he claim that
1e would have been admitted but for that preference, Indeed, the
: record does not indicate that any applicant in 1973 or 1974 was
1 Jranted a preference because he planned to practice in Northern
California,
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sufficient for admission but who is married to an applicant
previously accepted.

Some attrition in acceptances normally occurs each year,
and applicants whose ratings approximate those admitted
may be placed on an alternate list. The dean of admissions
has the diseretion to select for the list applicants whose
ratings will bring special skills or balance to the entering
class; therefore not all unaccepted applicants with high
ratings are placed on the list, and those who are so placed
are not necessarily listed in order of numerical rating. Two
out of three applicants offered admission under the regular
procedure ultimately enroll at the University.

The Special Admission Program

The faculty chairman of the special admission comuittee
initially sereens the applications of those who seek to enter
the University as disadvantaged students, to determine if
they may properly be classified as disadvantaged.® Those
who do not qualify as disadvantaged are referred to the
regular admissions committee. If a candidate passes this
initial serutiny, his application is reviewed by the special
committee for the purpose of determining whether he
should be invited for a personal interview. In making this
determination the special committee, unlike the regular
committee, does not automatically disqualify an applicant
who has a grade point average below 2.5.

The committee interviewed 71 out of 297 disadvantaged

~applicants-in. 1973.and 88 out of 628 in 1974. The interview

8, The chairman determines whether an applicant is di ‘advan-
taged by examining his application for such clues as whether he
has been granted a waiver of the application fee, which requires a
means test, whether he had in the past participated in programs
for the disadvantaged, whether he worked during sehocl, and the
occupational background and edueation of his parents.
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is conducted by one faculty member and one student mem-
ber of the special committee. The file is then reviewed by
other members of the special committee, who rate the
applicant.

The special committee prepares a written summary of
the qualifications of the disadvantaged applicants whom it
recommends for admission, and the regular committee
makes the actual determination whether to accept the rec-
omraoendation. In practice, the special committee’s recomn-
mendatiors are generally followed. The process of recom-
mendation by the special committee and acceptance by the
general conumittee continues until 16 applicants have been
admifted under the special program,

Bakke had a grade point average of 3.51, and his scores
on the verbal quantitative, science, and general informatioa
portions of the Medical College Admission Test (expressed
in percentiles) were 96, 94, 97 and 72 respectively, His
application warranted an interview in both years for which
he applied. In 1973, his combined numerical rating was 468
out of a possible 500, and in 1974 it was 549 out of a possible
600. He was not placed on the alternate list in either year.

Some minority students who were admitted under the
special program in 1973 and 1974 had grade point averages
below 2.5, the minimum required for an int rview for those
who did not qualify under the special program ; some were
as low as 2,11 in 1973 and 2.21 in 1974. According to Dr.
Lowrey, if an applicant scored lower than th» 50th per-
centile in the science and verbal nortions of {ua Madical
College Admission Test, the committee “would look very
hard at other things that would be positive” such as moti-
vation, or some explanation for his low scores. The r:an
percentage scores on the test of the minority students ad.
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mitted to the 1973 and 1974 entering classes under the
special program were below the 50th percentile in all four
areas tested. In addition, the combined numerical ratings of
some students admitted under the special program were 20
to 30 points below Bakke’s rating.

Dr. Lowrey stated in his declaration and deposition that
the special admission program was designed to afford pref-
erential treatment to persons who are from disadvantaged
backgrounds. He stated further that test seores and grades
of minority applicants do not necessarily reflect their capa-
bilities, because their low scores might be attributable to
the fact that they were required to work during the school
vear or that they lacked the reinforcement and support
which white middle-class students typically derive from
their families, and without such a program, few minorities
would qualify for admission to the University. A major
purpose of the program, he asserted, was to promote diver-
sity among the student body and the profession and to in-
crease the number of doctors practicing in the minority
community, where the need is great.

The trial court found that although the special admission
program purports to be open to “educationally or economic-
ally disadvantaged” students, and although in 1973 and
1974 some appiications for the program were received from
members of the white race, only minority students hac been
admitted under the program since its inception, and mem-
bers of the white race were barred from participation. The
court concluded that the program constitutes invidious dis-
erimination in favor of minority races and against Bakke
and others whose applications were evaluated under the
regular admission procedure, in violation of their rights
under the Fourteenth Amendment to the United States
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Constitution. The University does not challenge the trial
court’s finding that applicants who are not members of a
minority are barred from participation in the special ad-
mission program.

The Appeal of the University

The validity of preferential admission to professional
school for minorities was before the United States Supreme
Court in De Funis v. Odegaard, which involved a program
at the University of Washington law school. However, after
granting certiorari (414 TU.S. 1038 [38 L.Ed.2d 329, 94
S.Ct. 538]) the high court determined, over the dissent of
four justices, that the case was moot, and vacated the judg-
ment of the Washington Supreme Court (416 U.S. 312 [40
L.Ed.2d 164, 94 S.Ct. 1704].)?

9. The program involved in De Funis was in some respects
similar to the one in the present case. There, as here, a white stn-
dent who was denied admission elaimed that the program violated
his rights under the Fourteenth Amendment. The tria] court ruled
in his favor, but its judgment was reversed by the Washington
Supreme Court, which found a compelling state interest in inte-
gration of the school and the profession, (De Funis v. Odegaard
(1973) 82 Wn.2d 11 [507 P.2d 1169, 1182].)

The United States Supreme Court determined that the case was
moot because De Funis had later been admitted to the law school,
and was about to graduate. It vacated the Washington judgment
and remanded the case for such proceedings as the ‘Washington
Supreme Court might deem appropriate. Justice Douglas wrote
a separate dissenting opinion on the merits (416 U.S. 312, 320 [40
L.Ed.2d 164, 171]), and joined Justices White and Marshall in
Justice Brennan’s opinion that the case was not moot (4d., at p. 348
[40 L.Ed.2d at pp. 186-187]).

Upon remand, four justices of the Washington Supreme Court
were of the opinion that the court’s prior decision should be rein-
stated. However, this view failed to command a majority. Three
other justices, without considering the merits, determined that dis-
missal of the complaint was mandatory because the United States
Supreme Court had vacated the prior judgment. Two justices, who
had dissented from the court’s original decision upholding the
validity of the preferential program, again dissented. Although
they were of the view that the case should be dismissed, they
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The question before us has generated extraordinary in-
terest in academia, as well as a proliferation of debate
among legal writers and commentators, ( See, for a mere
literary sampling, Redish, Preferential Law School Admis-
sions and the Equal Protection Clause: An Analysis of the
Competing Arguments (1974) 22 U.C.L.A.LRev. 343; De
Funis Symposium (1975) 75 Colum.L.Rev. 483; Sandalow,
Racial Preferences: The Judicial Role (1975) 42 U.ChiL.
Rev. 653; Symposium, De Funis: The Road Not Taken
(1974) 60 Va.L.Rev. 917; Ely, The Constitutionality of Re-
verse Racial Discrimination (1974) 41 U.ChiL.Rev. 723;
O'Neil, Preferential Admissions: Equalizing the Access of
Minority Groups to Higher Education (1971) 80 Yale I..J.
699; Graglia, Special Admission of the “Culturally De-
prived” to Law School (1970) 119 U.Pa.L.Rev. 351; Ginger
(edit.), De Funis versus Odegaard and the University of
Washington (1974) ; Cohen, The De Funis Case: Race and
The Constitution, The Nation (Feb, 8, 1975) 135; O’Neil,
Discriminating Against Discrimination (1975).) No fewer
than 26 amiei curiae briefs were filed in the United States
Supreme Court in Ne Funis. Indeed, Justice Brennan, dis-
senting in De Funis trom the determination of mootness,
remarked that “[Flew consiitutional questions in recent
history have stirred as much debate . . . .” (416 U.S. at p.
350 [40 L.Ed.2d at p. 188].)

We note at the outset that a number of social scientists
and anthropologists *deem “race” to be an anachronistic
concept; Ashley-Montagu has termed it mischievous and
retardive. Many experts consider “ethnic” to be more ac- !

reiterated the opinions they had previously expressed that the pref- !
erences afforded to minority groups were unconstitutional,  (De
Funis v. Odegaard (1974) 84 Wn.2d 617 [529 P.2d 438, 445, 448].) ,
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curate since it relates to characteristics of groups that
may be, in different proportions, physical, national, cultural,
linguistie, religious or ideological. Unfortunately lexicon is
imprecise and until an improved taxonomy emerges we shall
probably be compelled to discuss problems such as that
before us in terms of race. (See, e.g., Allport, The Nature
of Prejudice (1954) pp. xv-xvi,)

We also observe preliminarily that although it is clear
that the special admission program classifies applicants by
race, this fact alone does not render it unconstitutional.
Classification by race has bean upheld in a number of cases
in which the purpose of the classification was to benefit
rather than to disable minority groups.

Thus, such classifications have been approved to achieve
integration in the public schools (Swann v. Board of Edu-
cation (1971) 402 U.S. 1 [28 L.Ed.2d 554, 91 S.Ct. 1267];
San Francisco Unified School Dist. v. Johmson (1971) 3
Cal.3d 937, 950-951 [92 Cal.Rptr. 309, 479 P.2d 669]), to
require a school system to provide instruetion in English to
students of Chinese ancestry (Lau v. Nichols (1974) 414
U.S. 563 [39 L.Ed.2d 1, 94 8.Ct. 786]),* and to uphold the
right of certain non-English speaking persons to vote
(Katzenbach v. Morgan (1966) 384 U.S. 641 [16 L.Bd.2d
828, 86 8.Ct. 1717]; Castro v. State of California (1970) 2
Cal.3d 223 [85 Cal.Rptr. 20, 466 P.2d 244]). These cases
differ from the special admission program in at least one
critical respect, however. In none of them did the extension
of a right or benefit to a minority have the effect of depriv-
| ing persons who were not members of a minority group of

benefits which they would otherwise have enjoyed.
‘ The University suggests that this distinction is not ap-

10. Lau was decided under section 601 of the Civil Rights Aect
of 1964 (42 1.8.C. § 2000d).
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posite with respect to the school integration decisions
because the effort to integrats schools discommodes non-
minorities by requiring some t¢ attend schools in neighbor-
hoods other than their own. We cannot accept this as a
valid analogy. Whatever the inconveniences and whatever
the techniques employed to achieve integration, no child
is totally deprived of an education because he cannot attend
a meighborhood school, and all students, whether or not
they are members of a minority race, are subject to equiva-
lent burdens. As the Supreme Court has said numerous
times sinee Brown v. Board of Education (1954) 347 U.S.
483 [98 L.Ed. 873, 74 S.Ct. 686, 38 A.L.R.2d 1180], there is
no right to a segregated education. The disadvantages
suffered by a child who must attend school some distance
from his home or is transferred to a school not of his quali-
tative choice eannot be equated with the absolute denial of
a professional education, as occurred in the present case,
(la) Itis plain that the special admission program denies
admission to some white applicants solely because of their
race.! Of the 100 admission opportunities available in each
year’s class, 16 are set aside for disadvantaged minorities,
and the committee admits applicants who fall into this
category until these 16 places are filled. Since the pool of
applicants available in any year is limited, it is obvious
that this procedure may result in acceptance of minority

11. The dissent states that whites are not excluded on racial
grounds because the great majority of the applicants aceepted are
white. However, the fact that not all whites are excluded because
of their race does not mean that some of them do not suffer such
discrimination. In any event, Bakke alleges that he was excluded §
beecause he was white, and that the special admission program is i
unconstitutional for that reason; it is to this issue which we must
address ourselves., ‘

The dissent speaks of the majority’s “disproportionate advan- i
tage” (post, p. 75), but it fails to suggest how Bakke, rejected
by the medical school, enjoys disproportionate or any advantage,
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students whose qualifications for medical study, under the
standards adopted by the University itself, are inferior to
those of some white applicants who are rejected.

This situation occurred in 1973 and 1974. The combined
numerical rating assigned by the committee to each appli-
cant who is granted an interview includes not only an evalu-
ation of his academic scores but an assessment of all
factors which the committee considers relevant to the sue-
cessful pursuit of medical studies, such as an applicant’s
motives, character, and academic grades. This combined
rating, with a few special exceptions, serves as the “bench-
mark” for admission.

The dissent charges that the combined numerical rating
of an applicant does not include all his qualifications because
it does not contain one factor favorable to disadvantaged
minority applicants, i.e., their race or ethnie background.
This suggestion is based upon the theory of the dissent
that minority status in and of itself constitutes a sub-
stantive qualification for medical study and that, therefore,
the fact that the combined numerical rating of a minority
applicant accepted for admission was lower than the rating
of a white rejected for admission does not mean that the
minority applicant was less qualified than the white student.
(Post, p. 47, fn. 11.) But this argument simply assumes
the answer to the question at issue. Bakke claims that
minority status is not a relevant consideration in determin-
ing whether an applicant is qualified for admission, and that
admission decisions must be made without regard to the
racial or ethnic background of a prospective student. To
accept at the outset the premise that a minority applicant
may be better qualified because of his race would foreclose
consideration of the constitutional issue raised by the comi-
plaint.
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The rating of some students admitted under the special
program in 1973 and 1974 was as much as 30 points below
that assigned to Bakke and other nonminority applicants
denied admission. Furthermore, white applicants in the
general admission program with grade point averages
below 2.5 were, for that reason alone, summarily denied
admission, whereas some minority students in the speeial
program were admitted with grade point averages con-
siderably below 25. In our view, the conclusion is ines-
capable that at least some applicants were denied admission
to the medical school solely because they were not members
of a minority race.

The fact that all minority students admitted under the
special program may have been qualified to study medicine
does not significantly affect our analysis of the issues. In
the first place, as the University freely admits, Bakke was
also qualified for admission, as were hundreds, if not
thousands of others who were also rejected. In this context
the only relevant inquiry is whether one applicant was more
qualified than another. Secondly, Bakke alleged that he and
other nonminority applicants were better qualified for
admission than the minority students accepted under the
special admission program, and the question we must
decide is whether the rejection of better qualified applicants
on racial grounds is constitutional.

The issue to be determined thus narrows to whether a
racial classification which is intended to assist minorities,
but which also has the effect of depriving those who are not
so classified of benefits they would enjoy but for their race,
violates the constitutional rights of the majority.2

12, We question the characterization by the dissent of racial
classifications which favor minorities as “benign.” That description
in the present context is decmed to mean “favorahle”; and while

H

there can be no doubt that the special admission program is favor-

i
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Two distinet inquiries emerge at this point; first, what
test is to be used in determining whether the program
violates the equal protection clause; and second, does the
program meet the requirements of the applicable test.
(2) The general rule is that classifications made by gov-
ernment regulations are valid “if any state of facts rea-
sonably may be conceived” in their justification. (McGowan
v. Maryland (1961) 366 U,S. 420, 426 [6 L.Bd.2d 393, 399,
81 8.Ct. 1101].) This yardstick generally called the “rational
basis” test, is employed in a variety of contexts to determine
the validity of government action (e.g., Village of Belle
Terre v. Boraas (1974) 416 U.S. 1, 8 [39 L.Ed.2d 797, 803-
804, 94 8.Ct. 15361 ; Dandridge v. Williams (1970) 397 U.S.
471, 485 [25 L.Ed.2d 491, 501-502, 90 S.Ct. 1153]) and its
use signifies that a reviewing court will strain to find any
legitimate purpose in order to uphold the propriety of the
state’s conduct.
But in some circumstances a more stringent standard is
imposed. Classification by race is subject to strict serutiny,
at least where the classification results in detriment to a
person because of his race.’® In the case of such a racial
classification, not only must the purpose of the classification
serve a “compelling state interest,” but it must be demon-
strated by rigid scrutiny that there are no reasonable ways
to achieve the state’s goals by means which impose a lesser

able to minorities, it certainly cannot be said to favor the magjority.
As the Washington Supreme Court forthrightly declared in its
original opinion, “. . . the minority admissions policy is certainly
not benign with respect to nonminority students who are displaced
by it.” (De Funis v. Odegaard, supra, 507 P.2d 1169, at p. 1182.)

13. In some of the cases cited above, in which a benefit to one
racial group did not cause detriment to another, the United States
Supreme Court has employed the more lenient “rational basis”
test. (B.g., Katzenbach v. Morgan, supra, 384 U.S. 641, 651, 657-
658 [16 L.Ed2d 828, 839, 86 S.Ct. 1717].)
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limitation on the rights of the group disadvantaged by the
classification. The burden in both respects is upon the
government. (E.g., Dunn v. Blumstein (1972) 405 U.S. 330,
342-343 [31 L.Ed.2d 274, 284, 92 S.Ct. 9951; Loving v.
Virginia (1967) 388 U.8. 1, 11 [18 L.Ed.2d 1010, 1017, 87
8.Ct. 18171 ; McLaughlin v. Florida (1964) 379 U.S. 184,
192-193 [13 L.Ed.2d 222, 228-229, 85 S.Ct. 283].) It has been
more than three decades since any decision of the United
States Supreme Court upheld a classification which resulted
in detriment solely on the basis of race: ICorematsu v. United
States (1944) 323 U.8. 214 [89 L.Ed. 194, 65 S.Ct. 193],
and Hirabayashi v. United States (1943) 320 U.S. 81 [87
L.Ed. 1774, 63 8.Ct. 13751, both of which were war-inspired
cases that have been severely criticized subsequently.*

The University asserts that the appropriate standard to
be applied in determining the validity of the special ad-
mission program is the more lenient “rational basis” test.
It contends that the “compelling interest” measure is ap-
plicable only to a classification which diseriminates against
a minority, reasoning that racial classifications are suspect
only if they result in invidious diserimination ( e.g., Brown
v. Board of Education, supra, 347 U.S. 483, 494 [98 L.Ed.
873, 880]); and that invidious diserimination occurs only
if the classification excludes, disadvantages, isolates, or
stigmatizes a minority or is designed to segregate the races.
The argument is that white applicants denied admission
are not stigmatized in the sense of having cast about them
an aura of inferior'ity; therefore, it is sufficient if the
special admission program has a rational relation to the
University’s goals.

We cannot agree with the proposition that deprivation
based upon race is subject to a less demanding standard of

14. E.g, Rostow, The Japanese-American Cases—A Disaster
(1945) 54 Yale L.J. 489.
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review under the Fourteenth Amendment if the race dis-
criminated against is the majority rather than a minority.
We have found no case so holding,'s and we do not hesitate
to reject the notion that racial discrimination may be more
easily justified against one race rather than another, nor
can we permit the validity of such discrimination to be
determined by a mere census count of the races.®

That whites suffer a grievous disadvantage by reason
of their exclusion from the Wniversity on racial grounds
is abundantly clear. The fact that they are not also invidi-
ously diseriminated against in the sense that a stigma is
cast upon therm because of their race, as is often the cir-
cumstance when the discriminatory conduct is directed
against a minority, does not justify the conclusion that race
is a suspect classification only if the consequences of the
classification are detrimental to minorities.

15, Alvey v. Downstate Medical Center (1976) 39 N.Y.2d 326
[384 N.Y.Supp.2d 82], which involved the constitutionality of a
preferential admission program, contains language by way of die-
tum that the appropriate test in deciding the constitutionality of
such a program is neither of the two discussed above, but a third
standard which the court claimed is gradually evolving in recent
decisions of the United States Supreme Court, We diseuss this case
infra.

16. A convineing refutation of the University’s argument is
made by a commentator as follows: “The argument that a racial
classification which diseriminates against white people is not inher-
ently suspect implies that the white majority is monolithic and so
politically powerful as not to require the constitutional safeguards
afforded minority racial groups., But the white majority is plural-
istie, containing within itself a multitude of religious and ethnie
minorities—Catholics, Jews, Italians, Trish, Poles—and many others
who are vulnerable to prejudice and who to this day suffer from the
effects of past diserimination. Sueh groups have only recently be-
gun to enjoy the benefits of a free society and should not be ex-
posed to new discriminatory bars, even if they are raised in the
cause of compensation to certain racial minoritic» for past inequi-
ties.” (Lavinsky, De Funis v. Odegaard; The “Non-Decision” With
A Message (1975) 75 Colum.L.Rev. 520, 527.)
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(3) Regardless of its historical origin, the equal pro-
tection clause by its literal terms applies to “any person,”™
and its lofty purpose, to secure equality of treatment fo
all, is incompatible with the premise that some races may
be afforded a higher degree of protection against vnequal
treatment than others.

Although there are no decisions of the United States
Supreme Court directly in point, recent decisions of the
high court demonstrate s marked reluctance to apply
different standards to determine the rights of minorities
and members of the majority. Thus, in McDonald v. Santa
Fe Trail Transportation Co. (1976) ... U.S. ... [49 L.E3.2d
493, 96 8.Ct. —1], the court held that title VII and section
1981 of title 42 of the United States Code prohibit dis-
crimination against all races ow the same terms. Signifi-
cantly, the court relied upon the broad language of these
statutes, which proteet “any individual” and “all persons”
from diserimination. Indeed, in spite of the fact that section
1981 states that “all persons . .. shall have the same right
in every State . .. to make and enforce cortracts . . . as
is enjoyed by white citizens” (italics added), and that the
“immediate impetus” for the statute upon which section
1981 was based “was the necessity for further relief of
the Constitutionally emancipated former Negro slaves” the
court found that the history of the measure justifiel the

17. The Supreme Court has emphasized that “The righ*s ere-
ated by the first sectign of the Fourteenth Amendment are, by its
terms, guaranteed to the individual. The rights established are per-
sonal rights. It is, therefore, no answer to these petitioners to say
that the courts may also be induced to deny white persons rights
of ownership and occupancy on grounds of race or color. Equal
protection of the laws is not achieved through indiscriminate impo-
sition of inequalities.” (Shelley v. Kraemer (1948) 334 U.S. 1, 22
[92 L.Ed. 1161, 1185, 68 S.Ct. 836, 3 A.L.R.2d 441].)
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conclusion that it was intended to apply on equal terms
to all racest®

{1b) We come, then, to the question whether the Uni-
versity has demonstrated that the special admission pro-
gram is necessary to serve a compelling governmeatal
interest and that the objectives of the program cannot
reagonably be achieved by some means which would impose
a lesser burden on the rights of the majority.

The University seeks to justify the program on the
ground that the admission of minerity students is necessary

18. Although the Fourteenth Amendment was originally en-
acted to secure the freedom and equality of blacks, its protection
has been cxtended to other racss as well, and nwembers of all razes
share in the protectici ufforded by that provision. (Yick Wo v.
Hopkins (1886) 118 U.S. 356, 369 [30 L.Ed. 220, 226, 6 S.Ci.
1064]; Slaughter-House Cases (1873) 83 U.S. (16 Wall.) 36, 71-72
[21 L.Ed. 394].) Some statements of the United States Supreme
Court imply that all racial classifications which result in a detri-
ment are measured by the “compelling interest” test. (E.g., Hira-
beyashi v. United States, supra, 330 U.S, 81, 100 [87 L.Ed. 1774,
1785-1786]; Loving v. Virginia, supra, 388 U.8. 1, 9 {18 L.E4d.2d
1010, 1016]; McLaughlin v. Florida, supra, 379 U.S. 184, 191-192
[13 L.Ed.2d 222, 227-229]; but see Kovemaufsu v. United States,
supra, 323 U.8. 214, 216 [89 L.Ed. 194, 198-199]; Wright, The Role
of the Supreme Court {1968) 54 Cornell L.Rev. 1, 18; Ely, The
Constitutionality of Reverse Racial Discrimination (1974) 41 U.
ChiL.Rev. 728, 727-735.)

Ely suggests that classifieation by race is not suspect if 8 mem-
ber of the majority race disecriminates against others of the same
raen beeguse the majority is not likely to undevestimate the needs
and qualifications of persons of the same race and because the dis-
erimination would not be motivated by racial prejudice. We find
wholly unacceptable the notion that racial diserimination may be
more readily justified beecause the persons whe make the decision
to diseriminate belong to the same raciul group as the person dis-
criminated against. The right to equal protection of the laws is
personal, (Shelley v. Kraemer, supra, 334 U.S. at p. 22 [92 L.Ed.
at p. 1185]; Mitchell v. United States (1941) 313 U.S. 80, 97 [85
L.Ed., 1201, 1212, 61 S.Ct. 873]). Surely the complexion of ihe
person who discriminates cannot be & significant factor in deciding
whether an individual has been deprived of his right te equal pro-
teetion,
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in order to integrate the medical school and the profession.’®
The presence of a substantial number of minozity students
will not only provide diversity in the student body, it is
said, but will influence the students and the remainder of
the profession so that they will become aware of the medi-
cal needs of the minority community and be encouraged to
assist in meeting those demands.?® Minority doctors will,
moreover, provide role models for younger persons in the
minority community, demonstrating to them that they can
overcome the residual handicaps inherent from past dis-
crimination.

Furthermore, the special admission program will as-
sertedly inerease the mumber cf doctors willing to serve
the minority community, which is desperately short of
physicians. While the University concedes it cannot guaran-
tee that all the applicants admitted under the special pro-
gram will ultimately practice as doctors in disadvantaged
communities, they have expressed an interest in serving
those communities and thers is a likelihood that many of
them will thus fashion their careers.

Finally, it is urged, black physicians would have a greater
rapport with patients of their own race and a greater
interest in treating diseases which are especially prevalent
among blacks, such as sickle cell anemia, hypertension, and
certain skin ailments.

i it

19. The total number of blacks, Mexican-Americans, American
Indians, and mainland Puerto Ricans enrolled in medical schools
between 1969 and 1974 was only 8 percent. (Assn. of American
Medical Colleges, Medical School Admission Requirements (1976)
table 6-C, p. 52.)

20. No one can gaingay the premise that a university is more
than an edifice of classrooms; it is a composite intellectual utmos-
phere to which hoth the faculty and students contribute substan.
tially.
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We reject the University’s assertion thrt the special
admission program inay be justified as compelling on the
ground that minorities would have more rapport with doc-
tors of their own race and that black doctors would have
a greater interest in treating diseases prevalent among
blacks. The record contains no evidence to justify the
parochialism implicit in the latter assertion; and as to the
former, we cite as eloquent refutation to racial exclusivity
the comment of Justice Douglas in his dissenting opinion
in De Funis: “The Bqual Protection Clause commands the
elimination of racial barriers, not their creation in order
to satisfy our theory as to how society ought to be organized.
The purpose of the University of Washington cannot be to
produce black lawyers for blacks, Polish lawyers {or Poles,
Jewish lawyers for Jews, Irish lawyers for Irish. Tt should
be to produce good lawyers for Americans . ...” (415 U.S.
at p. 342 [40 L.EEd.2d at p. 183].)
We may assume arguendo that the remaining objectives
which the University seeks to achieve by the special ad-
mission program meet the exacting standards required to
uphold the validity of a racial classification insofar as they
establish a compelling governmental interest. Nevertheless,
we are not convinced that the University has met its burden
of demonstrating that the basic goals of the prograr cannot
be substantially achieved by means less detrimertal to the
rights of the majority.
The two major aims of the University are to integrate
the student body and to im.grove medical care for minorities.
In our view, the University has not established that a pro-
gram which discriminates against white applicants because
of their race is necessary to achieve either of these goals.
It is the University’s claim that if special consideration
is not afforded to disadvantaged minority applicants, almost
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none of them would gain admission because, no matter how
large the pool of applicants, the grades and test scores of
most minority applicants are lower than those of white
applicants. In support of this assertion, the University
declared that in the two years before the special admission
program was instituted, only two blacks and one Mexican-
American qunalified for admission, whereas between 1970
and 1974, while the program was in’ operation, 33 Mexican- i
Americans, 26 blacks, and 1 American Indian were ad- ’
mitted.® But this showing is insufficient to satisfy the
University’s burden. For there is no evidence as to the
nature of the admission standards prior to 1969, when the
special admission program began, and it may well be that
virtnally determinative weight was accorded to test scores
and grades. Thus the fact that few minorities were accepted
before 1969 was not necessarily the result of the absence
of a preference for minorities on strictly racial grounds.

We observe and emphasize in this connection that the
University is not required to choose between a racially
neutral admission standard applied strietly according to
grade point averages and test scores, and a standard which
accords preference to minorities because of their race.

While minority applicants may have lower grade point
averages and test scores than others, we are aware of no
rule of law which requires the University to afford determ-
inative weight in admissions to these quantitative factors,
In practice, colleges and universities generally consider
matters other than strict.numerical ranking in admission
decisions. (O'Neil, Prefereiitiui Admissions : Equalizing the )
Access of Minority Groups to Higher Education (1971) 80
Yale L.J. 639, 761-705.) The University is entitled to con-
sider, as it does with respect to applicants in the special

21, Six Mexicun-Americans, 1 black, and 41 Asians were ad-
mitted between 1970 and 1974 without the aid of the program, and
12 Asians were admitted under the program.
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program, that low grades and test scores may not accurately
reflect the abilities of some disadvantaged students; and
it may reasonably conclude that although their academic
scores are lower, tbeir potential for success in the school
and the profession is equal to or greater than that of an
applicant with higher grades who has not been similarly
handicapped.?

In addition, the University may properly as it in fact
does, consider other factors in evaluating an applicant,
such as the personal interview, recommendations, character,
and matters relating to the needs of the profession and
society, such as an applicant’s professional goals. In short,
the standards for admission employed by the University are
not constitutionally infirm except to the extent that they
are utilized in a racially diseriminatory manner. Disadvan-
taged applicants of all races must be eligible for sympathetic
consideration, and no applicant may be rejected because
of his race, in favor of another who is less qualified, as
measured by standards applied without regard to race.?

22, The view that minority enrollment may be increased by
revising admission standards to focus on the disadvantaged has
been eriticized on the ground that without racially diseriminatory
programs, a very large increase in the percentage of disadvantaged
students accepted for admission would be required in order to
achieve substantial integration, resulting in the exclusion of signifi-
cant numbers of the most talented applicants. (Sandalow, Racial
Preferences in Higher Education: Political Responsibility and the
Judicial Role (1975) 42 U.ChiL.Rev. 653, 690-691.) We note, how-
ever, that of the total number of students who applied for the spe-
cial admission program, only one in five was white.

23. Justice Douglas in his opinion in De Funis adopts a similar
rationale. He states, “There is no constitutional right for any race
to be preferred. ... There i8 no superior person by constitutional
standards. A De Funis who is white is entitled to no advantage
by reason of that fact; nor is he subject to any disabilit§ no matter
what his race or color. Whatever his race, he had a constitutional
right to have his application considered on its individual merits in
a racially neutral manner.” (416 U.S. at pp. 336-337 [40 L.Ed.2d
at p. 180].)
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W:: reiterate, in view of the dissent’s misinterpretation,

that we do not compel the University to utilize only “the

highest objective academic crvdentials” as the ciiterion for

admission.

In addition to flexible admission standa.ds, {h:e University

might increase minority enrollment by instituting aggres-

sive programs to id.ntify, recruit, and provide remedial

schooling for disadvantaged studeris of all races who are "
interested in pursuing a merdical career n::d have an evident

talent for doing so.

Another ameliorative measure which may be considered

is to increase the number of places avai*able in the medical

schools, cith:r by allowing additional stu¢: (s to enroll

in existing schos!s or by expanding the schonls. In 1974, the

Tniversity received almost 40 applications for each place

available, and the entering class in all the medical schools

in the state in the last academic year totalled onl; 1,094

students. (Assn, of Americtn Medical Colleg s, Medical

Behool Admissic: Requirements ¢ 1976) table 2-B, pp. 11-

12.)

Nene of the foregoing measures can be related to race,

but they will provide for ~onsideration and ¢ sistance {o

individual applicants who hav:. sufiered previous disabili-

ties, regardless of their furname or color. f o far as the

record discloses, the University has not considered the

adoytion of these or other nonracia! alternaiives to the

special admission program.

Whether these measu: es, taker together, will result in

the enrollmeunt of precisely the same number of minority »
students as under thu current special admission program,
no one can determine. It may be that in some years there
would be fewer 1nd in some years more minorities eurolled
than under the presen? scheme. But even if somewhat fewer

BLEED THRQOUGH -~ POOR COFY



x g i AR B R T MR R S A R W7

Appendiz A 27a
minority applicants are admitted without a program which
focuses on race, the University has not shown that the
second major ohjective of the program—the need for more
doctors to serve the minority community—will be appre-
ciably impaired, This shortage is perhaps the most serious
of the problems which the University seeks to correct by
meansg of its program. According to statisties cited by the

i University and amici curiae, the National Lawyers Guild
and the Mexican-American Legal Defense Fund, blacks
and other races have a life expectancy of 6.3 years less
than whites, their maternal mortality rate is three times
higher than that of whites, and their infant mortality is
almost twice as high. (U.8. Dept. of Commerce, Bureau of
the Census, Current Population Reports: The Social and
Economic Status of the Black Population in the U.S. (1974)
tables 82, 84.) We do not doubt that that amelioration of
this societal infirmity is one of the most urgent tasks of the
medical schools and the medical profession.

We question, however, whether the University has estab-
lished that the special admission program is the least intru-
sive or even the most effective means to achieve this goal.
The University concedes it cannot assure that minority
doctors who entered under the program, all of whom
expressed an “interest” in practicing in a disadvantaged
community, will actually do so. It may be correct to assume
that some of them will carry out this intention, and that it
is more likely they will practice in minority communities
than the average white doctor. (See Sandalow, Racial Pref-
» erences in Higher Education: Political Responsibility and

the Judicial Role (1975) 42 U.Chi.L.Rev. 653, 688.) Néver-
. theless, there are more precise and reliable ways to identify
applicants who are genuinely interested in the medical
problems of minorities than by race. An applicant of what-
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ever race who has demonstrated his concern for disadvan-

taged minorities in the past and who declares that practice

in such a community is his primary professional goal would

be more likely to contribute to alleviation of the medical

shortage than one who is chosen entirely on the basis of

race and disadvantage. In short, there is no empirical data

to demonstrate that any one race is more selflessly socially ‘
oriented or by contrast that another is more selfishly ac- 5
quisitive,

Moreover, while it may be true that the influence exerted
by minorities upon the student, body and the proiession will
persuade some nonminority doctors to assist in meeting
these community medical needs, it is at best a circuitous
and uncertain means to accomplish the University’s objec-
tive. It would appear that more directly effective methods
can be devised, such as academic and clinical courses di-
rected to the medical needs of minorities, and emphasis
upon the training of general practitioners to serve the
basic needs of the poor.

24, According to one study, a major problem with the health
care system is the “gross misallocation of sophisticated medical
talent, distortions that reflect the attractions of income, not the
attractions to service . . .. [T]he highest paid serve those areas
which, by all standards, are already saturated with service . . . .
The problem is not volume of service, but distribution of service.
The system has been described as a mixture of technical virtuosity
among specialists, on the one hand, with inadequacies in the devel-
opment of minimum essential care on the other.” (Sultan & Thex-
rio, Cal. Health Manpower, Need to 1980, Cal. Regional Medical
Program, Oakland, 1974:) Other commentators have estimated that
while there are 85 specialists practicing for each 100,000 Califor-
nians, 66 specialists would represent an adequate distribution; and
that there are only 34 general practitioners serving the same popu-
lation, whereas 50 would he required for an adequate level of care,
(Paxton, Doctor Shortage? It's Narrowing Down to Primary Care,
Medical Economics (Mar. 1978) p. 104; O’Sullivan, The Health .
Manpower Sourcebook (Health Services Education Council, San
Jose, 1973, p. 3, 11).)
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The University cites certain cases in support of its posi-
tion. A substantial number of decisions, most of them de-
termined under title VII of the Civil Rights Act of 1964
(42 U.8.C. § 2000e et seq.) have upheld the right of minori-
ties to preference in employment. (R.g., Franks v. Bowman
Transportation, Inc. (1976) — U.S. — [47 L.Ed.2d 444, 96
S.Ct. —1; United States v. Masonry Cont. Ass’n of Mem-
phis, Inc. (6th Cir. 1974) 497 ¥.2d 871, 874, 877; NAACP v.
Allen (5th Cir. 1974) 493 F.2d 614, 617, 622; Carter v. Gal-
lagher (8th Cir. 1971) 452 F.2d 315, 318, 331; United States
v. Ironworkers Local 86 (9th Cir. 1971) 443 F.2d 544, 518,
5564.) The University asserts that these decisions establish
the validity of a preference to minorities on the basis of
race even if the classification results in detriment to the
majority.

The authorities are not persuasive. In all these cases the
court found that the defendant had practised discrimina-
tion in the past and that the preferential treatment of mi-
norities was necessary to grant them the opportunity for
equality which would have been theirs but for the past
discriminatory conduct. Absent a finding of past diserimi-
nation—and thus the need for remedial measures to com-
pensate minorities for the prior discriminatory practices of
the employer—the federal courts, with one exception, have
held that the preferential treatment of minorities in em-
ployment is invalid on the ground that it deprives a member
of the majority of a benefit because of his race,® (Chance v.

25. The dissent challenges this statement as overbroad, claiming
that a number of cases have compelled “affirmative action” in the
employment context, absent a showing that a particular employer
has engaged in racial diserimination in the past. In faet, in all the
federal cases cited by the dissent fcr this proposition (post, p. 71,
fn. 6), there was a finding by either a court or an administrative
agency that the labor unions which supplied employees to the em-
ployer had been guilty of diseriminatory practices. In Weiner v.
Cuyahoga Community College District (1969) 19 Ohio St.2d 35
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Board of Ezaminers (2d Cir. 1976) — F.2d — [44 U.S.L.
Week 2343]; Kirkland v. New York St. Dept. of Correc-
tional Serv. (2d Cir. 1975) 520 F.2d 420, 427-428; Weber v.
Kaiser Aluminum & Chemical Corp. (ELa. 1976) — F.
Supp. — [45 U.S.L. Week 20181 ; Brunetti v. City of Ber-
keley (N.D.Cal. 1975) H C-74-0051 RFP ;2 Anderson v. San
Francisco Unified School District (N.D.Cal 1972) 357 F.
Supp. 248, 250.)%"

[48 Ohio Ops.2d 4, 249 N.E.2d 907], the employer was required
only to give “unequivocal assurance of positive equal employment
opportunity efforts” and was not called upon to assure that a cer-
tain percentage of persons hired would be from the minority com-
munity,

Furthermore, the dissent erroneously claims that Washington v.
Davis (1976) — U.S. — [48 L.Ed.2d 597, 96 8.Ct. —], stands for
the proposition that “benign” racial classifications are constitu-
tional. (Post, pp. 71-72.) That case holds only that affirmative
efforts of the Washington, D.C. police department to recruit black
officers negates any inference that the department was guilty of
diserimination.

26. Brumetti is not published in federal reports.

27. The University attempts to distinguish Anderson on the
ground that the regulations in that case would have resulted in
according a preference to minorities for almost all the administra-
tive assignments and romotions, whereas here only 16 out of 100
Dlaces are reserved for minorities. But Anderson is not so easily
distinguishable. The opinion leaves no doubt that the reason for
striking down the regulation was not that an excessive number of
minorities was preferred over whites, but that they were preferred
at all absent a finding that the defendant had been guilty of prior
diseriminatory conduct.

The sole exception to the rule stated above is Porcelli v. Titus
(3d Cir. 1970) 431 F.2d 1254. In that case, the hoard of education
abolished the list previously used to promote employees to the posi-
tion of prinecipal or viee-prineipal in the Newark school system.
The persons on the list had been chosen by competitive examina-
tion. Instead of utilizing the list, the promotions were made by
the school board upon recommendation of the supevintendent of
schools, who used the race of a candidate as one factor in making
his recommendations. He asserted that the system of making pro-
motions from the list was outmoded because the number of minor-
ity students in the schools had increased dramatically sinee the
system was adopted and that the academic performance of the
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It is important to observe that all of these cases, with the
exception of Weber, hold that it is unconstitutional reverse
discrimination to grant a preference to a minority employee
in the absence of a showing of prior diserimination by the
particular employer granting the preference. Obviously,
this principle would apply whether the preference was com-
pelled by a court or voluntarily initiated by the employer.
Moreover, Brunetti, Anderson and Weber all invalidated
voluntary programs of preference for minorities.?® Thus,
there is no merit in the assertion of the dissent that there
is some undefined constitutional significance to the fact
that the University elected to adopt the special admission
program and was not compelled to do so by court order. To
the vietim of racial diserimination the result is not notice-
ably different under either circumstance,

There is no evidence in the record to indicate that the
University has discriminated against minority applicants
in the past. Nevertheless amici curiae ask that we find, by
analogy to the employment diserimination cases, that the

students would be enhanced by an increase in the number of minor-
ity principals and viee prinecipals. The teachers at the top of the
list, who had been denied promotion, asserted that their constitu-
tional rights had been violated. The court found against them,
reasoning that the purpose of abolishing the promotional list was
to integrate the faculty rather than to diseiriminate against the
plamtxffs The decision, with little discussion, applied the mtegra-
tion rationale of Brown v. Board of L’ducatum, without recogniz-
ing the distinetion between a classification which grants a benefit
to one race at the expense of another and one which does not have
that effect. This decision eannot be harmenized W1th the other fed-
eral decisions cited above, with which it is clearly in conflict, and
we do not find its reasoning persuasive,

28. For example, in Brunetti, the justification for the prefer-
ence was a “history of discriminatory practices throughout all
segments of American society” but the program was held to be
invalid because there was no determination that the city had pre-
viously engaged in diseriminatory practices, and in faet, tiie city
congistently maintained, as does the Dmversﬁ;y in the present case,
that it had never discriminatod against minorities.
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Uriversity’s reliance on grade point averages and the
Medical College Admission Test in evaluating applicants
amounted to discrimination in fact against minorities.
Armiici claim that the application of these quantitative meas-
ures by the University had resulted in the exclusion of a
disproportionate number of minority applicants, that
grades and test scores are not significantly related to a
student’s performance in medical school or in the profes-
sion, and that the test is culturally biased. In the recent case
of Washington v. Davis, supra, — U.S. —, the United
States Supreme Court has made it clear that the standard
for adjudicating claims of racial diserimination on consti-
tutional grounds is not the same as the standard applicable
to cases decided under title VII, and that absent a racially
discriminatory purpose, a test is not invalid solely because
it may have a racially disproportionate impact. Thus, the
fact that minorities are underrepresented at the University
would not suffice to support a determination that the Uni-
versity has discriminated against minorities in the past.
(See also Tyler v. Vickery (5th Cir. 1975 517 F.2d 1089,
1095.) In any event, we are not called upon to decide the
issue raised by amici in the present case. Neither party
contended in the trial court that the University had prac-
ticed discrimination, and no evidence with regard to that
question was admitted below.® Thus, on the basis of the
record before us, we must presume that the University has
not engaged in past diseriminatory conduet.

The University relies upon 4dlevy v. Downstate Medical
Center, supra, 384 N.Y.Supp.2d 82. There, as here, a white
medical student alleged that he had been discriminated

29. Admittedly, neither the University nor Bakke would have
an interest in raising such a elaim. But this fact alone would not
justify us in making a finding on a factual matter not presented

below.
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against in admission to a publicly funded medical school
because of preferences accorded to black and Puerto Rican
applicants in the admission program. Although the court
found that the school had diseriminated in favor of the
minority applicants, it did not decide whether the prefer-
ence was constitutional. Rather, it held that the petitioner
did not demonstrate his right to relief because he had failed
to show that he would have been admitted if no preference
had been extended to minority applicants. The opinion con-
tains diectum which is in conflict with some of our reasoning,
but the court’s holding is not at variance with our determi-
nation that the special admission program is invalid.®

30. In the course of the opinion, the court declared that a pref-
erence fo minorities in university admissions is permiss.ble if the
state has a substantial interest in the program and that such an
interest would be found if, on balance, the gain to be derived from
the preferential policy outweights its possible detrimental effects.
It rejected the “compelling interest” standard which we have ap-
plied on the ground that the Fourteenth Amendment was adopted
to guarantee equality for blacks and “by logical extension hag
come to include all minority groups” and that it would be “ironie
and . ., would cut against the very grain of the amendment” were
that provision used “to strike down measures designed to achieve
real equality for persons whom it was intended to aid.” (384 N.Y.
Supp.2d at p. 89.) The court acknowledged that a showing must
be made that no nonracial alternative would serve the same pur-
pose as a racially diseriminatory policy and, although its language
is not entirely clear, it implied that the burden was upon tthe uni-
versity to show that the preferential program fulfilled a substantial
state interest and that there were no less intrustive alternatives
available,

The opinion in Alevy did not decide if the preferential program
met a substantial state interest or whether an alternative less dis-
advantageous to the majority could have been devised, since it held
that the petitioner would not have heen admitted even in the
absence of the program.

The dictum in Alevy appears to conflict with our amalysis in
this opinion only to the extent that it fails to apply the “compelling
interest” measure, Since we have assumed, in this opinion, argu-
endo, that with minor exceptions the University has demonstrated
that the special admission program serves a compelling state in-
terest, even this conflict between the langnage of the New York
cotirt and this opinion is more apparent than real. Alevy suggests
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Few legal issues in recent years have troubled and di-
vided legal commentators as much as that which we decide
today. Observers of varied persuasion have demonstrated
an ambivalence regarding the lawfulness and social desira-
bility of preferential admission policies. These doubts,
induced by disturbed sensibilities, are readily compre-
hensible.

On the one hand, it is urged that preferential treatment
for minorities is essential in order to afford them an Oppor-
tunity to enjoy the benefits which would have been theirs
but for more than a century of exploitation and diserimina-
tion by the prevailing majority. Although legal impedi-
ments to equality have been removed by the judiciary and
by the Congress, goes the argument, minorities still labcr
under severe handicaps. To achieve the American goal of
true equality of opportunity among all races, more is re-
quired than merely removing the shackles of past formal
restrictions; in the absence of special assistance, minorities
will become a “self-perpetuating group at the bottom level
of our society who have lost the ability and the hope of
moving up.” (Kaplan, Equal in an Unequal World: Equal-
ity for the Negro—The Problem of Special Treatment
(1966) 61 Nw.U.L.Rev. 363, 374.) Preferential admissicns
will be necessary caly until minorities ean compete on an
equal basis, and will benefit not only the applicant who is
specially treated, but also the minority community in
general 3t '

that the burden of showing that the state’s interest cannot be met
by less intrusive means remains with the diseriminator—an ap-
proach consistent with that which we adopt here. In sum, the deci-
sion in Alevy does mot provide a convincing refutation of our
determination that the special admission program is invalid.

31. The disseniing opinion justifies the special admission pro-
gram on the ground that minorities have historically been the vie-
tims of diserimination and that preferences in their favor would
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The persuasiveness of these arguments cannot he denied,
for the ends sought by such programs are clearly just if
the benefit to minorities is viewed in isolation. But there
are more forceful policy reasons against preferential ad-
missions based on race, The divisive effect of such prefer-
ences needs no explication and raises serious doubts
whether the advantages obtained by the few preferred are
worth the inevitable cost to racial harmony.** The over-
emphasis upon race as a criterion will undoubtedl:: be
counterproductive: rewards and penalties, achievements
and failures, are likely to be considered in a raeia! context
through the school years and beyond. Pragmatic probiems
arc certain to arise in identifving groups which should be

provide diversity in the student body and integrate the University
and the medizal profession. This reasoning would sanction prefer-
ences on racial or ethnie grounds in all aress of society in which
minorities are underrepresented if such preferences are “directly
and reasonably related to the attainment of integration.” (Post,
p. 81.) In an analogous situation, the Supreme Court has recently
cautioned against the adoption of a rule which would have such far-
flung consequences. In Washington v. Dawis, supra, ...... US. ...,
the high court held that, in order to establish unconstitutional dis-
crimination, it was not sufficient to show that more black than
white police recruits failed a written test, but that the plaintiffs
were reguired to demonstrate that the test had a raecially diserim-
inatory purpose. In the course of its opinion, the court stated, “A
rule that a statute designed to serve neutral ends iz nevertheless
invalid, absent compelling justification, if in practice it benefits or
burdens one race more than another would be far reaching and
would raise serious questions about, and perhaps invalidate, a
whole range of tax, welfare, public service, regulatory, and licens-
ing statutes that may be more buirdensome to the poor and to the
average black than to the more affluent white.” (...... U.S. at p. ......
[48 L.Ed.2d at p. 612].)

32. Frederick Douglass, the emancipated slave, perceived the
rroblem clearly 130 years ago. In the Liberator for March 27, 1846,
he wrote: “[T]hough I am more closely connected and identified
with one class of outraged, oppressed and enslaved people, I cannot
allow myself to be insensible to the wrongs and suffering of any
part of the great family of man.” (Graham, There Was Once a
Slave (1947) p. 305.)
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preferred or in specifying their numbers, and preferences

onee established will be difficult to alter or abolish; human

nature suggests a preferred minority will be no more will-

ing than others to relinquish an advantage once it is he-

stowed. Perhaps most important, the principle that the
Constitution sanctions racial discrimination against & race

—any race—is a dangerous concept fraught with potential

for misuse in sitnations which involve far less laudable i
objectives than are manifest in the present case.

While & program can be damned by semanties, it is diffi-
cult to avoid considering the University scheme as a form
of an education quota system, benevolent in concept per-
haps, but a revival of quotas nevertheless. No college ad-
n.ission policy in history has been sn thoroughly discredited
in contemporary times as the use of raciai percentages.
Originated as a means of exclusion: of racial and religious
minorities from higher educatiox, a quota becomes no less
offensive when it serves to exclude a racial majority. “No
form of diserimination should be opposed more vigorously
than the quota system.” (MeWilliams, A. Mask For Privi-
lege (1948) p. 238.)33

To uphold the University would eall for the sacrifice of
principle for *he sake of dubious expediency and would
represent & reireat in the stuggle fo assure that each man

38. In another context the Supreme Couri has frowned upon
the doctrine of rigid proportionality. In upholding the right of &
yr - ~—--ghste.to ban picketing the purpose of which was to compel a store
to liire Negroes in proporiion to Negro customers, the high court
held, “To deny to California the right to ban picketing in the «ir-
curnstances of this case would mean that there eould be no prohi- *
bition of the pressure of picketing to secure proportional employ-
ment on ancestral grounds of Hungarians in Cleveland, of Poles
in Buffalo, of Germans in Milwaukee, of Portuguese in New Bed- s
ford, of Mexicans in San Antonio, of the nuraerous minority groups '
in New York, and so on through the whole gamut of racial and
religious concentrations in various ecities.” (Hughes v. Superior
Court (1950) 339 U.S. 460, 464 [94 L.Ed. 985, 991, 70 S.Ct. 718].)
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and womaxn shall be judged on the basis of individual merit
alone, a struggle which has only lately achieved success in
removing legal barriers to racial equality. The safest
course, the one most consistent with the fundamental inter-
ests of all races and with the design. of the Constitution is
to hold, as we do, that the special admission program is
uncoustitutional because it violates the rights guaraunteed

3 to the majority by the equal protection clause of the Four-
teenth Amendment of the United States Constitution.

* Ballse’s Appeal

(4) As set forth above, the trial court found that Bakke
would not have been admitted to either the 1973 or 1974
entering class at the University even if there had been no
special admission program. However, in reaching this con-
clusion the court ruled that the burden of proof remained
with Bakke throughout the trial. He asserts that since he
established that the University had discrirainated against
him because of his race, the burden of proof shifted to the
University to demonstrate that he would not have been
admitted even without the special admission program.

We agree. Under the general rule, the burden of proof
would remain with plaintiff Bakke throughout the trial on
the issue of his admission. (Evid. Code, §500.) However,
a substantial number of federal cases involving employ-
ment discrimination under title VII have held that if the
plaintiff establishes that the employer has been guilty of
digerimination in hiring or promotion, and he brings him-

* self within the class of employees who suffered discrimina-
| tion, the burden of showing that he was unqualified for
ts the job or the promotion rests with the employer. (See, e.g.,

Franks v. Bowman Transportation, Inc., supra, ...... U.S.

[47 L.Ed.2d 444, 466, 96 S.Ct. ...] ; Mims v. Wilson

...... g wowmin
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.sth Cir. 1975) 514 F.2d 106, 110; Meadows v. Ford Motor
Company (6th Cir. 1975) 510 F.2d 939, 948; Bavter v.
Savannal Sugar Refining Corporation (5th Cir. 1974) 495
F.2d 437, 444-445.) As the United States Supreme Court
stated in the Franks case, “No reucen appears . .. why
the victim rather than the pernetrator of the illegal act
should bear the burden of proof....” (..... U.S. al p. ...,
fn. 32 [47 L.Ed.2d at p. 466].)

By analogy to these decisions, we hold that the trial court
should have ruled that since Bakke successfully demon-
strated that the University had unconstitutionally dis-
criminated against him, the burden of proof shifted to the
University to establish that he would not have heen ad-
.. tnitted to the 1973 or 1974 entermg class without the in-
valid preferences. In thess clrcumstances, we reraand the
case to the trial court for the purpose of determining,
under the proper allocation of the hurden of proof, whether

“Bakke would have been admitted to the 1973 or 1974 enter-
ing class absent the special admission program. (See Huft
v. Lone Palm Hotel (1970) { <al.3d 756, 775 [91 Cal.Rptr,
745, 478 P.2d 465].)%

The judgment is affirmed insofar as it determines that
the special admission program is invalid; the judgment is
reversed insofar as it denies Bakke an injunction ordering
that he be admitted to the University, and the trial counrt
is directed to determine whether he would have been
accepted tor the 1973 or 1974 entering class in accordance

34. Because of the manifest prejudice to educational institu-
tions if w. were to require that our holding herein be applied so
as to set aside admission decisions made in the past, the rule we
announce shall, with the exceptions hereafter s specified, govern only
those admlssmn decisions made after the date this opinion becomes
final in this court. However, our holding shall apply to Bakke and
any other applicants who have filed actions for Judiciai velief on
gimilar grounds prior to the filing date of this opinion.
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with the views expressed herein. Bakke shall recover his
costs on these appeals.

Wright, C. J., McComb, J., Sullivan, J., Clark, J., and

Richardson, J, concurred.
TOBRIN LR, J., Disse.'ing—In 1969 the Medical School
of the University of California at Davis confronted the
reality that reliance upon its traditional admission criteria
had led it to become a nearly all-white, segregated institu-
tion, In response, the medical school voluntarily adopted
the “special admission” progrm at issue in this case to
overcome the exclusionary effect of its past policies and to
achieve an integrated student body composed of qualified
students of all races and ethnic groups.

The Davis medical school, of course, was not alone in
perceiving and acting to ameliorate the grave problems
resulting from a largely segregated medical school and a
largely segregated medical profession. In the late 1960’s
and early 1970’s over 100 medical schools throughout the
country, including almost all of the most highly regarded
medical institutions, instituted similar special admission
programs aimed at increasing the enrollment of minority
mwedical students and producing a more integrated medical
profession. Moreover, in the past decade scores of other
professional and graduate schools, as well as numerous
undergraduate institutions, have implemented analogous
“affirmative action” programs as part of a national effort
to bring into the mainstrean of American society members
of minority groups who have long suffered discrimination
and exclusion as a result of both governmental and private
action.

By today’s decision, the majority deliver a severe, hope-
fully not fatal, blow to these voluntary efforts to integrate
our society’s institutions and to ameliorate the continuing

gy,

y
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effects of past diserimination. Contrary to the majority’s

assertion, time-honored constitutional prineiples and prece-

dent by no means establish that the special admission pro-

gram at issue in this case violates the Fourteenth Amend-

ment. Indeed, as I explain, past decisions of buth the United

States Supreme Court and this court clearly demoustrate

the constitutional propriety of the admission program

instituted by the medical school to integrate its student A

body. '
In reaching the conclusion that the special admission pro-

gram at issue here is unconstitutional, the majority proceed

from two fundamentally flawed peemises. First, the major-

ity erroneously equate the racial classifications utilized by

the medical school to achieve an integrated student body

with the traditional “invidious” racial classifications em-

bodied in laws or state policies which diseriminated against

blacks and other racial or ethnic wninorities, and hold that

the use of racial classifications eveun to promote integration

is presumptively unconstitutional and “suspect.” The gov-

erning authorities, however, lend no support to the conclu-

sion that the use of racial classifications to ameliorate

segregated conditions is presumptively unconstitutional.

On the contrary, numerous decisions recognize that as a

practical matter racial classifications frequently must be

employed if the effects of past diserimination and exclusion

are to be overcome and if integration of currently segre-

gated institutions is to be achieved; these cases establish

that the Constitution does not forbid such use of remedial

racial classifications, By failing to distinguish between 9
invidious racial classifications and remedial or “benign”
racial classifications, the majority utilize the wrong consti- .

tutional standard in evaluating the validity of the Davis
special admission program. This fundamental error in-
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evitably infects and invalidates the majority’s ultimate con-
stitutional conclusion.

Second, the majority incorrectly assert that the minority
students accepted under the special admission program
are “less qualified”—under the medical school’s own stand-
ards—than nonminor'ty applicants rejected by the medical
school. (See pp. 38, 4/, ante.) This is simply not the case.

u The record establishes that all the students accepted by

‘ the medical school are fully gualified for the study of
medicine. By adopting the special admission program, the g §
medical school has indicated that in its judgment differences
in academic credentials among qualified applicants are ’
not the sole nor best criterion for judging how qualified
an applicant is in terms of his potential to make a contri-
bution to the medical profession or to satisfy needs of both
the medical school and the medical profession that are not
being met by other students. In asserting that the accepted
minority students are less qualified than rejected applicants,
the majority in effect endow standardized. test scores and
grade point averages with a greater significance than the 4
medical school attributes to them or than independent
studies have shown they will bear.

In implementing the special admission program at issue |
here, the medical school determined that in light of the
contemporary needs of the medical profession and of society &
generally, the attainment of a racially integrated, diverse ¢

' medical school student body, made up of qualified students g
~of all races, is more important than the perpetuation of a

9  segregated medical school composed of students with the ¥
- highest objective academiv credentials. To date, courts
. have always respected a college or professional school’s

determination that the educational benefits of a diverse
student body justify a departure from adherence to strict
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objective academic credentials for a particular group of
applicants; such “preferential” policies have perhaps most
commonly been adopted to promote geographic diversity,
but similar admission preferences have regularly been em-
ployed to serve less compelling interests, for example to
give preference to an applicant’s athletic ability or to his
relationship to an alumnus or institutional benefactor.
Unless it can be said that the promotion of integration is
a constitutionally illegitimate purpose—a proposition which
the majority obviously do not intend to embrace—I cannot
understand how the admission policy at issue in this case
can properly be found less perinissible than these other
long-accepted admission practices, There is, indeed, a very
sad irony to the fact that the first admission program aimed
at promoting diversity ever to be struck down under the
Fourteenth Amendment is the program most consonant with
the underlying purposes of the Fourteenth Amendment.

" 1. The use of racial classifications to promote integration
or to overcome the effects of past discrimimation 1is
nesther “suspect” nor presumptively unconstitutional.

There is mno denying that racial classifications have
played an odious role throughout our nation’s history. In
the course of the past 200 years, racial classifications have
been utilized to subjugate racial and ethnic minorities to
a separate and inferior existence in American society. At
first, courts struck down only the most blatant use of racial
classifications against minorities, invalidating laws which
directly denied blacks or similar minorities basic legal
rights and privileges enjoyed by the majority of citizens.
(See, e.g., Strauder v. West Virginia (1880) 100 T.S. 303
[25 L.Ed. 664]; Nizon v. Herndon (1927) 273 U.S. 536 [71
L.Ed. 759, 47 S.Ct. 446]; Yick Wo v. Hopkins (1886) 118
U.S. 356 [20 L.Ed. 220, 6 S.Ct. 1064].)
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Beginning with Brown v. Board of Education (1954) 347
U.S. 483 [98 L.Ed. 873, 74 S.Ct. 686, 38 A.L.R.2d 11801,
the courts acknowledged the inherent inequalities of the
“separate but equal” doctrine and struck down the racial
classifications embodied in segregation laws, laws that, by
cfficially excluding minorities from the principal govern-
mental and social institutions utilized by the majority of
Americans, stigmatized members of minority groups and
consigned them to inherently inferior treatment. (See, e.g.,
Gayle v. Browder (1956) 352 U.S. 903 [1 L.Ed.2d 114, 77
S.Ct. 14515 Holmes v. City of Atlanta (1955) 350 U.S. 879
[100 L.Ed. 776, 76 S.Ct. 141].) More recently, courts have
perceived the invidiousness of a somewhat more subtle use
of racial classifications, and have invalidated laws embody-
ing such classifications which coerced, facilitated or encour-
aged the private disecrimination against minorities or the
preservation of a segregated society. (See, e.g., Anderson
v. Martin (1964) 375 U.S. 399 [11 L.Ed.2d 430, 84 S.Ct.
454] ; MzLaughlin v. Florida (1964) 379 U.S, 184 [13 L.Ed.
2d 222, 85 S.Ct. 2831; Loving v. Virginia (1967 388 U.S. 1
[18 L.dd.2d 1010, 87 S.Ct. 1817]; Humter v. Erickson
(1969) 393 U.S. 385, 391 [21 L.Ed.2d 616, 89 S.Ct. 557];
cf. Reitman v. Mulkey (1967) 387 U.S. 369 [18 L.ld.2d 830,
87 8.Ct. 1627].)
In all of these cases the racial classifications at issue
were utilized explicitly or covertly, to stigmatize, exelude
or accord inferior treatment to minorities. In this context,
courts most properly held, time and again, that such “racial
classifications” are constitutionally “suspect” and presump-
tively unconstitutional. Because the central purpose of the
Fourteenth Aimendment was to protect the black minority
from the discriminatory legal treatment it had previously
suffered (see, e.g., Slaughterhouse Cases (1873) 83 U.S.
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(16 Wall.) 36, 81 [21 L.Ed. 394]; Bickel, The Original
Understanding and the Segregation Decision (1955) 69
Harv.L.Rev. 1, 60), racial classifications which impose such
inferior treatment upon minorities without doubt funda-
mentally conflict with the equal protection clause.

The racial classifications at issue in this case, however,
are worlds apart from the invidious racial classifications
deemed constitutionally suspect in prior cases. The racial
classifications embodied in the special admission program
are not intended to, nor do they in fact, exclude any par-
ticular racial group from participation in the medical
school; on the contrary, the program is aimed at assuring
that qualified applicants of all racial groups are actually
represented in the institution.” Moreover, the racial classi-
fications do not stigmatize any racial group as an “infe-
rior” race, but instead give realistic recognition to the con-
tinuing effects resulting from several centuries of diserim-
inatory treatment? Finally, the racial classifications are

1. The majority engage in indefensible rhetoric in suggesting
that the wedical sehool excluded whites on the basis of their race,
(See p. ....., ante). The great majority of students admitted by the
medieal school were, of course, white; the racial classifications were
thus clearly not used to exclude any race but rather to assure that
ne race was excluded. In short, the racial classifications at issue
here are a far ery from those struck down in such cases as Sweatt
v, Painte (1950) 339 U.S. 629 [94 L.Ed. 1114, 70 S.Ct. 848].

2. It is sometimes suggested that racial classifications that
accord “preferential” treatment to minorities stigmatize such mi-
norities, implying that minority individuals cannot “make it” on
their own merit. (See DeFunis v. Odegaard (1974) 416 U.S. 312,
343 [40 L.Ed.2d 164, 184, 94 8.Ct. 1704] (Douglas, J. dissenting).)
But this view fails to recognize that the so-called “preference’” ex-
tended to minorities is in no sense a statement of their inferior
ability, but rather & recognition either that an allegedly “objective”
measure is actually culturally biased against minorities or that
mingcrities’ performance does not connote their true ability, but
reflects the continuing disabilities of past diserimination. Indeed,
the failure of the medical school to take such action might well be
stigmatizing, for such inaction could imply that the minorities’
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not the instruments through which a majority’s racial prej-
udice has imposed inferior treatment upon an impotent
minority, but rather are remedial measures voluntarily
implemented to give all students the distinet educational
benefits flowing from an integrated education.

The majority, of course, recognize that the racial classi-
fications at issue here are utilized for entirely different
purposes than the racial classifications previously held
constitutionally suspect. Nevertheless, they hold that the
instant racial classifications must be equated with the in-
vidious racial classifications of prior cases and be judged
under the same exacting standard applied to such pre-
sumptively unconstitutional laws. The majority, however,
can cite no decision which supports this conclusion®

current underrepresentation in medical school admissions aceu-
rutely reflects their lesser abilities,

The view that “preferential” racial elassifications are stigmatiz-
ing, moreover, overlooks the fact that such classifications are often
imposed by courts or by executive order in recognition of the fact
that minorities continue to be the vietims of racial diserimination
which eannot easily be detected or proven. (See cases cited at fns.
5, 6, post.) Thus, the establishment of explicit percentage hiring
or promotion “goals” for minorities does not suggest minorities
cannot make it on their own merit, but instead provides some
method for evaluating the actuai nondiscriminatory character of
an employer’s hiring or promotion policies.

3. The very recent case of McDonald v. Santa Fe Trail Trans-
nortation Co. (1976) ...... US. ... [49 L.Ed.2d 493, 96 S.Ct. ......]
is no exception. Although in McDonald the court did hold that
under two federal civil rights statutes diserimination against
whites is to be evaluated by the same standards as diserimination
against blacks, the court was careful to emphasize that the racial
discrimination at issue in that case was unrelated to any affirmative
action program, such as is involved in the case at bar. Justice
Marshall, writing for the McDonald court explained: “Santa Fe
disclaims that the actions challenged here were any part of an
affirmative action program . . . and we emphasize that we do not
consider here the permissibility of such a program, whether judi-
cially required or otherwise prompted.” (...... US. at p. ... , In. 8
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In fact, the existing authorities dictate just the opposite
result. In recent years numerous decisiors of this court,
the United States Supreme Court and the lower federal
courts have firmly established that the use of racial classi-
fications to promote integration or to remedy the continu-
ing eifects of past diserimination is neither presumptively
unconstitutional nor suspeet, but rather is fully consistent
with the precepts of the equal protection clause.

The question of the constitutional legitimacy of utilizing
racial classifications to achieve integration first arose in
the context of efforts to desegrate puklic primary and sec-
ondary schools. In San Francisco Unified School Dist. v.
Johmson (1971) 3 Cal.3d 937, 948-951 [92 Cal.Rptr. 309,
479 P.2d 669], our court spoke directly to this issue, ex-
plicitly rejecting the contention that any use of racial elas-
sification in pupil assignments was unconstitutional, even
for the purpose of integrating schools. We declared: “[I]n
a society free of the perdition of past diserimination, the
courts might well 'eject all attempts at racial classification.
We seek, however, to provide for practical remedies for
present diserimination, and to eradicate the effects of prior
segregation; ‘at this point, and perhaps for a long time,
true nondiserimination may be attained, paradoxically,
only by taking color into consideration.” [Citation.] We
conclude that the racial classification involved in the effec-
tive wmtegration of public schools does not demy, but
secures, the equal protection of the laws.” (Italics added.)
(3 Cal.3d at p. 951.)

This clear holding was reiterated by the United States
Supreme Court just a few months after Johnson. In Swann
v. Board of Education (1971) 402 T.S. 1 [28 L.Ed.2d 554,
91 S.Ct. 12671, the Supreme Court addressed a school bourd
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assertion “that the Constitution requires that teachers be
assigned on a ‘color blind’ basis”; the court’s answer was
most explicit: “We reject that contention.” (Id., at p. 19
[28 L.Ed.2d at p. 568] ; see, e.g., U.S. v. Montgomery Bd. of
Educ. (1969) 395 U.S. 225 [23 L.Ed.2d 263, 89 S.Ct. 1670].)
Tne court was equally emphatic in recognizing the consti-
tutionality «f utilizing racial classification of students to
achieve integration in school assignments. “Just as the race
of students must be considered in determining whether a
constitutional violation has occurred, so also must race be
considered in formulating a remedy. To forbid, at this stage,
all assignments made on the basis of race would deprive
school authorities of the one tool absolutely essential to
fulfillment of their constitutional obligation to eliminate
existing cdual school systems.” (Board of Education v.
Swann (1971) 402 U.S. 43, 46 [28 L.Ed.2d 586, 589, 91 8.Ct.
1284].)

Moreover, dispelling any notion that remedial racial
classifications are only permissible to remedy an unconsti-
tutional condition, the Swann court expressly approved a
school board’s voluntary use of racial classifications to pro-
mote integration and to achieve racially belanced schools
even in the absence of a constitutional obligation to desegre-
gate. The court declared: “School authorities are tradition-
ally charged with broad powers tc formulate and implement
educational policy and might well conclude, for example,
that in order to prepare students to live in a pluralistic
society each school should have a prescribed ratio of Negro
to white students reflecting the proportion for the district
as a whole. T'o do this as an educational policy is within the
broad discretionary powers of school authorities; absent a
finding of a constitutional violation, howaever, that would
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not .be within the authority of a federal court.” (Italics
added.) (402 U.S. at p. 16 [28 L.Ed.2d at Pp. 566-567].)*

This passage, of course, has a most direct application to
the instant case. Here, the educational authorities Aave con-
cluded that in order to prepare medical students to live and
practice in a pluralistic society, the medieal school should
have an integrated student body, and they have utilized
racial classifications to achieve such integration. Swann
teaches that such a noninvidious use of racial classifications
“is within the broad discretionary powers of schiool au-
thorities,” and refutes the majority’s contention that in this
context the use of racial classifications is presumptively
unconstitutional.

It is not only in the school desegregation realm, more-
over, that courts have recognized the necessity and propriety
of utilizing racial classifications to promote integration and
to overcome the continuing effects of past discriminatory
treatment. In the employment area, for example, literally
dozens of federal “Title VII” (42 U.8.C. § 2000e et seq.)
decisions have confirmed the propriety of using “preferen-
tial” minority hiring goals as a remedy when racial or
ethnic minorities have been disproportionately excluded
from hiring opportunities in the past.’ And while the Te-

4. Swann’s conclusion in this regard is consistent with the
numerous court decisions holding that school authorities have the
constitutional authority to utilize racial classification to undoe de
facte school segregation, even if such de facto segregation is not in
itself unconstitutional. (See, e.g., Offersnan v. Nitkowski (2d Cir.
1967) 378 F.2d 22; Wanner v. County School Board of Arlington
County, Va. (4th Cir, 1966) 357 F.2d 452; Springfield School
Committes v. Barksdale (1st Cir. 1965) 348 #.2d 261.)

5. See, e.g., United States v. Wood, Wire and Metal Lath, Int.
U., Loc. No. 46 (2d Cir, 1973) 471 F.2d 408, cert. den. 412 T7.S. 939
[37 L.Ed.2d 398, 93 S.Ct. 2773]; United States v. Local Union No.
212, ete. (6th Cir. 1978) 472 F.2d 634; United States v. Iromworlk-
ers Local 86 (9th Cir, 1971) 443 F.2d 544, cert. den. 404 U.S, 984
[30 L.Ed.2d 367, 92 S.Ct. 447].
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medial racial classifications in most Title VII cases have
been embodied in court orders, a separate line of “Executive
Order” (Exec. Order 11246, 30 Fed. Reg. 12319 as amended
32 Fed. Reg. 14303; 34 Fed. Reg. 12985) employment de-
cisions, upholding affirmative action plans requiring federal
contractors to utilize racial classifications to increase the
number of minority employees, attests to the constitution-
ality ‘of administratively implemented remedial racial
classifications.®

Finally, one of the United States Supreme Court’s most
recent employment decisions, Washington v. Davis (1976)
— U.S. — [48 L.Ed.2d 597, 96 8.Ct. —]—decided just this
past June—provides additional evidence that the majority
is incorreet in asserting that remedial racial classifications
are constitutionally suspect. Under the majority’s view,
any use of racial classifications is presumptively uncon-
stitutional; thus, the majority suggest that the medical
school’s recruiting efforts, as well as its admission decisions,
must be condueted strictly on a racially neutral basis. (See
p. 55, ante.) In the recent Washington decision, kowever, a
majority of the United States Supreme Court exhibited no
hostility whatever to a trial court finding that the Washing-
ton, D.C. police had made special affirmative efforts to
recruit black officers. On the contrary, the majority in
Washington specifically relied upon these “affirmative
efforts . . . to recruit black officers” in concluding that no

6. See Contractors Ass’n of Eastern Pa. v. Secrstary of Labor
(3d Cir, 1971) 442 ¥.2d 159, cert. den. 404 U.S, 854 [30 L.Ed.2d
95, 92 S.Ct. 98] (Philadelphia Plan); Weiner v. Cuyahoga Com-
munity College Dustrict (1969) 19 Ohio St.2d 35 [48 Ohio Ops.2d
48, 249 N.E.2d 907] (Cleveland Plan); Joyce v. McCrane (D.N.J.
1970) 320 F.Supp. 1284 (Newark Plan); accord Southern Ilinois
Builders Association v, Ogilvie (Tth Cir. 1972) 471 F.2d 680 (state
affirmative action plan); Associated Gen. Coniractors of M. ass., Ine.
v. Alishuler (1st Cir. 1973) 490 F.2d 9, cert. den, (1974) 416 U.S.
957 [40 L.Ed.2d 307, 94 S.Ct. 1971] (same).
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inference could properly be drawn that the police depart-
ment had improperly discriminated on the basis of race.
(— U.S. at p. — [48 L.Ed.2d at p. 611].) The Washington
court’s explicit approval of benign racial classifications
cannot be reconciled with the majority’s present assertion
that all such racially “non-neutral” efforts are presump-
tively unconstitutional.”

The use of Lenign racial classifications, furthermore, has
been upheld in fields other than school desegregation and
employment, As the First Circuit recently noted: “Inten-
tional official recognition of race has been fourd necessary
to achieve fair and equal opportunity in the selection of

7. Another recent employment decision of the United States
Supreme Court further refutes the majority’s conclusion that re-
medial racial classifications are constitutionally suspect. In Morton
v. Mancari (1974) 417 U.S. 535 [41 L.Ed.2d 290, 94 S.Ct. 2474],
several non-Indian employees of the Bureau of Indian Affairs chal-
lenged the validity of a provision of the Indian Reorganization Act
of 1934 (25 U.S.C. § 461) which granted an employment prefer-
ence—in both hiring and promotion—to qualified Indians; the
plaintiff employees contended that this preference (1) was incon-
sistent with and impliedly repealed by the anti-diserimination pro-
visions of the Equal Employment Opportunities Aet (42 U.S.C.
§ 2000e et seq.) which prohibits the federal government from dis-
crimination in employment decisions on the basis of “race, color,
religion, sex or national origin” and, (2) if not so repealed, was
contrary to the equal protection principles embodied in the Fifth
Amendment.

A unanimous Supreme Court rejected both of these contentions
and upheld the validity of the employment preference. In dismiss-
ing the argument that the preferential treatment of Indians was
inconsistent with the provigions of the Equal Employment Oppor-
tunities Aect, the court observed: “The anti-discrimination provi-
sion [of the Equal Employment Opportunities Act], aimed at
alleviating minority diserimination in employment, obviously is de-
gigned to deal with an entirely different and, indeed, opposite
problem. Any percewed conflict is thus more apparent than real.

.27 (417 US. at p. 550 [41 L.Ed.2d at p. 300].) By parity of
reasoning, “any perceived conflict” between the remedial preferen-
tial racial classification at issue in this case and the anti-diserimina-
tion. principles embodied in the equal protection clause of the Four-
teenth Amendment “is more apparent than real,”
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grand juries, Brooks v. Beto, 366 F.2d 1 (5th Cir. 1966) ;
tenants for public housing, Otero v. New York City Housing
Authority, 484 F.2d 1122 (2d Cir. 1973) . .. Gautreaux v.
Chicago Housing Aathority, 304 F.Supp. 736 (N.D.IL.
1969) ; [and] school administration, Poreelli v. Titus (3d
Cir. 1970) 431 F.2d 1254.” (A4ssociated Gen. Contractors of
Mass., Inc. v. Altshuler, supra, 490 F.2d 9, 16.) Indeed, re-
viewing the host of recent decisions which have approved
the use of remedial racial classifications, the First Circuit
observed “It is by now well understood . . . that our society
cannot be completely colorblind in the short term if we are
to have a colorblind society in the long term.” (Italics
added.) (Id.)

This understanding has been lost on the majority. Al-
though acknowledging the existence of at least some of
the numerous decisions upholding benign racial classifica-
tions in diverse convexts, the majority claim that all of the
precedents are distinguishable from the instant case either
because the past racial classifications did not impose any
“detriment” on nonminorities, or because such racial classi-
fications were adopted to remedy specific effects of racial
discrimination practiced by the defendant. Neither of these
purported distinctions will withstand analysis.

To begin with, it is simply not true that the remedial
racial classifications approved by the courts in recent years
have not had the effect of placing nonminorities at some
disadvantage vis-a-vis benefited minorities. The employment
decisions noted above provide perhaps the clearest refuta-
tion of the majority’s position. Pursuant to both Title VII
and Executive Order 11246, employers have been required
to assure that some percentage of persons hired in the
future are from minority groups; as a consequence, some
nonminority applicants who might otherwise have been
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hired may not obtain employment because the employer is
required to hire a number of qualified minority applicants.
Although, in the majority’s terminology, such remedial
programs can thus result in depriving nonminority appli-
cants of a “benefit” that they would have enjoyed “but for
their race,” federal courts have regularly upheld the con-
stitutionality of such remedial racial classifications and have
not equated such measures with invidious racial classifica-
tions. (See fns. 5, 6, ante.) The special admission program
at issue here, of course, is directly analogous to such affirma-
tive action programs.

Moreover, the employment cases are by no means the only
instance in which judicially-sanctioned benign racial classi-
fications have “deprived” nonminorities of a benefit on the
basis of their race. Although the majority maintain that
the benign racial classifications employed in school desegre-
gation do not have such an effect, that assertion tlearly
fails. In the first place, no one can realistically assert that
white-Anglo students who have been transferred from
schools with better facilities and more experienced teachers
to presently “unequal” schools as part of the desegregation
process have not suffered at least some detriment that they
would not have suffered “but for” their race. The fact that
such children have “no right to a segregated education”
(see p. 47, ante) does not distinguish past desegregation
decisions from the instant case since it is equally true that
medical school applicants have no right to a segregated
medical education.

The fallacy of the majority’s analysis becomes crystal
clear upon merely a brief examination of the actual me-
chanies of the typical desegregation process. As the United
States Supreme Court observed in Swann, “[a]n optional
majority-to-minority transfer provision has long been
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recognized as a useful part of every desegregation plan.”
(402 U.S. at pp. 26-27 [28 1. Ed.2d at p. 572].) Under such
a transfer provision, minority students assigned to a pre-
dominantly minority school are afforded the opportunity
to transfer to a better predominantly white-Anglo school
in the distriet; a white-Anglo student who is initially as-
signed to the same predominanily minority school, how-
ever, is denied that transfer option “on the basis of his
race.” The 1ationale of this racial classification, of course,
is clear and quite legitimate; transfers that will improve
school integration are permissible, while those that will
lead to greater segregation are not. Nonetheless, under the
constitutional approach applied by the majority in the
instant case, such a normal tool of desegregation would
apparently be unconstitutional. Given this court’s very
recent unanimous approval of just such a plan (Crawford
v. Board of Education (1976) 17 Cal3d 280, 308 [130 Cal.
Rptr. 724, 551 P.2d 28]), the flaw in the majority’s con-
stitutional approach becomes patent.

Another example may further illustrate the similarity
of the benign racial classifications utilized in the typical
schiool desegregation process and the racial classifications at
issue in this case. One increasingly common tool in the
desegregation process is the establishment of a “magnet”
school at the site of a predominantly minority school in an
attempt to encourage nonminority students voluntarily to
transfer to the school. Such “magnet” schools are made
attractive by offering curriculum choices or special equip-
ment not available in other schools in the distriet.

In order for the “magnet” school concept to achieve inte-
gration, however, the establishment of the special offerings
must invariably be accompanied by some racial guidelines
or “quotas” for student enrollment. Thus, for example, if
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the “magnet” scaool offers an advanced science or an ad-
vanced music curriculum, admission is not provided solely
on the basis of which applicants have the best grades or
most potential in science or music; while such criteria may
well be taken into account, racial eriteria must also be used
in order that the basic goal of an integrated school be
achieved. Consequently, if applicants of a particular race
have higher credentials than applicants of another race,
it may be comparatively “easier” for applicants of the
latter race to attain admission to the magnet school. Despite
the “preference” inherent in such an integration tool, courts
have repeatedly upheld the constitutionality of such pro-
grams, (See, e.g., Hart v. Community School Bd. of Ed.,
N.Y.Sch. Dist. # 21 (2d Cir. 1975) 512 F.2d 37, 42-43, 54-
55.)

The simple reality revealed by these examples is that in
many circumstances any remedy for the inequities flowing
from past discrimination will inevitably result in some
detriment to nonminorities. Whenever there is a limited
pool of resources from which minorities have been dispro-
portionately excluded, equalization of opportunity can only
be accomplished by a reallocation of such resources; those
who have previously enjoyed a disproportionate advantage
must give up some of that advantage if those who have
historically had less are to be afforded an equitable share.
This reality, however, has not led courts to invalidate the
remedial use of benign classifications. (See also Kahn v.
Shevin (1974) 416 U.S. 351 [40 L.Ed.2d 189, 94 S.Ct. 1734];
Morton v. Mancari, supra, 417 U.S. 535.)

The majority are similarly in error in claiming that the
instant case can be distinguished from past benign racial
classification cases on the ground that prior cases only
permit the use of such classifications as a remedy for racial
discrimination undertaken in the past.
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In the ﬁrst place, the medical school’s special admission
program is, in a very real and important sense, intended to
overcome the continuing effect of past diserimination in this
country. As the United States Supreme Court has acknowl-
edged on numerous occasions, the effect of our nation’s sad
legacy of racial diserimination runs deep and wide, and is in
no sense limited to those schools, or to those states, which
practiced de jure segregation. (See, e.g., Oregon v. Mitchell
(1970) 400 U.S. 112, 284 [27 L.Ed.2d 272, 373, 91 S.Ct.
260].) Further, Supreme Court decisions specifically recog-
nize that diserimination endured by minorities in primary
and secondary education will frequently result in later dis-
advantage to such minorities if educationally based tests
are used as the primary criterion for conditioning access
to a benefit. (See South Carolina v. Katzenbach (1966) 383
U.S. 301, 327-334 (15 L.Ed.2d 769, 786-790, 86 S.Ct. 803];
Gaston County v. United States (1969) 395 U.S. 285 [23
L.Ed.2d 309, 89 S.Ct. 17201; Griggs v. Duke Power Co.
(1971) 401 U.S. 424, 430 [28 L.Ed.2d 158 163-164, 91 8.Ct.
849].) The medical school took this contmumg discrimina-
tory impact into account in concluding that the continua-
tion of its traditional admission policies was unfair to dis-
advantaged minorities and in deciding to implement the
special admission program.

The majority appear to suggest, however, that the medi-
«al school was not free to implement benign racial classifi-
cations because there is no evidence that the medical school
had itself engaged in racial discrimination in the past.
Tnitially, such a requirement is, on its face, completely
illogical. The fact that a governmental institution has not
itself engaged in diserimination affords no reason for pre-
cluding such an institution from taking into account,
through remedial classifications, the present effects of past
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discrimination by other bodies. The rule proffered by the
majority, moreover, would “penalize” precisely the wrong
institutions. It must be remembered that the medical school
here has voluntarily decided that it is in its educational
interest to maintain an integrated medical school; the effect
of the majority’s suggestion would be to deny Davis medi-
cal school the right to implement such a judgment, and to
grant that opportunity only to institutions that have
practiced racial discrimination in the past. No one ecan
seriously maintain that such a result is dictated by the
Constitution.

The confusion underlying the majority’s approach may
be traced to statements in several benign racial classifica-
tion cases indicating that an employer or educational insti-
tution may not be judicially compelled to adopt remedial
racial classifications unless it has engaged in racial dis-
crimination in the past. (See Swann v. Board of Education,
supra, 402 U.S. 1, 16 [28 L.Ed..d 554, 566-567].) As the
Title VII cases teach, however, past “diserimination” that
will constitutionally justify a remedial court order utilizing
benign racial classifications need not amount to unconsti-
tutional conduct, as the majority intimate, but may instead
simply represent an objective condition of minority under-
representation that ic mnot satisfactorily justified by an
employer. (See Washington v. Davis (1976) ..... U.S. ......
[48 L.Ed.2d 597, 96 S.Ct. ....].) The majority do not explain
why, if Congress can constitutionally mandate the use of
remedial racial classifications to overcome such statutorily
defined discrimination, the medical school cannot use such
clasgifications to overcome a comparable condition of sub-
stantial minority underrepresentation.®

8. The majority’s position similarly cannot be justified by a
claim that remedial racial classifications arc justified only to bene-
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Moreover, in the “Executive Order” cases upholding fed- -
erally compelled “affirmative action” employment programs
for government contractors, courts have sanctioned the
coercive implementation of benign racial classification
schemes in the absence of any showing that a particular
employer had engaged in racial discrimination in the past.
(See Contractors Association of Eastern Pa. v. Secretary
‘of Labor, supra, 442 F.2d 159, 176 and other cases cited at
fn. 6, ante.) In light of these numerous authorities, the
majority is simply incorrect in asserting that “[a]bsent a
finding of past discrimination, . . . the federal courts, with
one exception, have held that the preferential treatment of
minorities in employment is invalid on the ground that it
deprives a member of the majority of a benefit because of
his race.” (See p. 57, ante.)®

fit the particular victims of past diserimination, or to disadvantage
those particular nonminorities who have received the illicit advan-
tage of past diserimination. The remedial “racial ratio” plans
approved in the numerous Title VII cases noted above did not con-
fine benefits to victims of past diserimination, but provided for
broad relief to all members of a minority group that had been ex-
cluded from employment in the past. Similarly, the United States
Supreme Court has recently made clear that no constitutional in-
firmity inheres in a Title VII remedial order by virtue of the fact
that the order may- incidentally detrimentally affect “innocent”
nonminority employees. (See Franks v. Bowman Transportation
Corp., Inc. (1976) ...... U8 cocveey oo [47 LLEd. 444, 96 S.Ct. ......].

9. Although the majority cite five cases to support their conten-
tion that the federal courts have not permitted “preferential” be-
nign classifications absent a finding of past diserimination, only
two distriet court cases—one of which ig not even published—are
at all on point. In Anderson v. San Framcisco Unified School Dis-
trict (N.D. Cal. 1972) 357 F.Supp. 248, 250, the court did hold
that defendant sehool distriet could not utilize benign racial classi-
fications to provide a more integrated administrative staff; the
opinion does not cite a single authority, and thus neither discusses
nor attempts to distinguish the numerous federal cases approving
such benign classifications. Brunetti v, City of Berkeley (N.D. Cal.
1975) No. C-74-0051 RFP, the unpublished distriet court decision,
while citing many relevant authorities, fails to diseuss the distine-
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In any event, however, limitations on the government’s
authority to compel the use of benign racial classification
are entirely beside the point. Qur question here is not
whether the Davis medical school ean constitutionally be
compelled to establish benign racial classifications to remedy
the exclusionary resvit of its past admission policies, but
rather whether the Constitution forbids the medical school
from taking such remedial action on its own. As noted,
the United States Supreme Court has made it quite clear
that a school authority’s power voluntarily to adopt benign
racial classifications is in no way dependent upon its having
engaged in unconstitutional conduct in the psst. To reiterate,
in Swann the court stated in this regard: “To do this
[utilize racial classifications to achieve racially balanced
schools] as an educational policy is within the broad dis-
cretionary power of school authorities; absent a finding of
a constitutional violation, however, that would not be ‘within
the authority of a federal court.” (402 U.S. at p. 16 [28

tion between a governmental entity’s authority voluntarily to uti-
lize racial classification to remedy an existing imbalanee and a
court’s power to compel such use of racial classifications.

The three remaining decisions relied upon by the majority
(Chance v. Board of Examiners (2d Cir. 1976) ... F.2d ..... [#4
U.S.L. Week 2343]; Kirkland v. New York St. Dept. of Correc-
tional Serv. (24 Cir. 1975) 520 F.2d 420; Weber v. Kaiser Alumi-
num and Chemicel Corp. (E.D.L. 1976) ... F.Supp. -.... (45
U.S.L. Week 2018]), all Title VII cases, are not relevant to the
question at issue here. Chance and Kirkland merely hold that on the
showing made in those cases, the trial court should not have entered
a remedial order requiring the establishment of preferential racial
classifications; those cases do not address the propriety of the voi-
untary use of remedial racial classifications under cirecumstances
similar to the instant case. Weber, while invalidating a voluntarily
adopted preferential sechéme under the provisions of Title VII, does
not suggest that such a remedial procedure is unconstitutional but,
on the contrary, indicates that Congress possesses the constitutional
authority to authorize such a benign use of racial classifications
absent past diserimination. (...... F.8upp. at ..... [45 U.S.L. Week
at p. 2019].)
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L.Ed.2d at pp. 566-567] ; see, e.g., Porcelli v. Titus (3d Cir.
1970) 431 F.2d 1254; Pellicer v. Brotherhood of Ry. and
S.8. Clerks, ete. (5th Cir. 1954) 217 F.2d 205, affg. (S.D.
Fla. 1953) 118 F.Supp. 254.)

In sum, the governing authorities draw a ¢lear distinction
between invidious racial classifications and remedial, benign
racial classifications, The majority eschew such a distinction,
suggesting that there is no principled basis for distinguish-
ing between laws which utilize racial classifications to stig-
matize or accord inferior treatment to minorities and laws
which utilize such classifications to overcome the effects of
past discrimination or to promote integration but which
have the incidental effect of disadvantaging those of the
majority race. There are, however, several principled
grounds for drawing just the distinction that the cases
have in fact drawn.

First, such a distinction is justified by the history and
central purpose of the Fourteenth Amendment itself. Tt is
well recognized, of course, that the primary purpose of
the amendment was to preclude individual states from ac-
cording discriminatory treatment to blacks; indeed, at first,
the Supreme Court held that this special protection for
blacks was the only purpose of the equal protection clause.
(See Slaughterhouse Cases, supra, 83 U.S. (16 Wall.) 36,
81 [21 L.Ed. 394, 411].) Gradually, however, and most
properly, the court acknowledged that in light of the gen-
eral wording of the equal protection clause, the court should
interpret the amendment as affording special protection to
other vietimized minorities in positions analogous to that
of blacks. (See, e.g., Yick Wo v. Hopkins, supra, 118 U.S.
356, 373-378 [30 L.Ed. 220, 227-229]; Oyama. v. California
(1948) 332 U.S. 633, 644-646 [92 L.Ed. 249, 258-259, 68
S.Ct. 269]; Hernandez v. Texas (1954) 347 U.S. 475 [98
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L.Ed. 866, 74 S.Ct. 6671; Graham v. Richardson (1971) 403
U.S. 365, 372 [29 L.Ed.2d 534 541-542, 91 S.Ct. 1848].) In
each of the ca- s in which differential treatment was deemed
presumptively unconstitutional, bowever, the minority
group had suffered inferior—mnot favored—itreatment.
Nothing in the history of the Fourteenth Amendment sug-
gests that the provision was intended to preclude the
federal government or the states from especially attempting
to meet the peculiar needs of minority groups, even when
such efforts could be construed as according minorities some
measure of preferential treatment. (Cf. Kahn v. Shevin,
supra, 416 U.S. 351; Law v. Nichols (1974) 414 U.S. 563
[39 L.Ed.2d 1, 94 S.Ct. 786] ; Katzenbach v. Morgan (1966)
384 U.S. 641 [16 L.Ed.2d 828, 86 S.Ct. 1717].)
Second, in addition to the history and purpose of the
- Fourteenth Amendment, constitutional decisions explicating
the appropriate scope of judicial review provide a’ sound
basis for the differential judicial treatment of invidious
and %enign racial classifications. Beginning with Justice
Stone’s celebrated “footnote 4” in U.S. v. Carolene Products
Co. (1938) 304 U.S. 144 [82 L.Ed. 1234, 58 S.Ct. 778], the
Supreme Court has recognized that whereas in most areas
courts properly entertain a presumption that governmental
action is constitutional, “prejudice against discrete and
insular minorities may be a speciai condition, which tends
seriously to curtail the operation of the political processes
ordinarily to be relied upon to protect minorities, and which
may call for a correspondingly more searching judicial
inquiry.” (Italics added.) (304 U.S. at pp. 152-153, fn. 4
[82 L.Ed. at p. 1242].)
Heightened judicial serutiny is accordingly appropriate
when reviewing laws embodying invidious racial classifica-
tions, because the political process affords an inadequate
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check on diserimination against “discrete and insular minor-
ities.” (See, e.g., Graham v. Richardson, supra, 403 U.S.
365, 372 [29 L.IEd.2d 534, 541-542] ; Frontiero v. Richardson
(1973) 411 U.S. 677, 685-686 [36 L.Ed.2d 583, 590-591, 93
S.Ct. 1764]; Sail’er Inm, Inc. v. Kirby (1971) 5 Cal3d 1,
18-20 [95 Cal.Rptr. 329, 485 P.2d 529, 46 A.L.R.3d 351];
cf. Massachusetts Board of Retirement v. Murgia (1976)—
U.85.—[49 L.Ed.2d 520, 96 S.Ct—]; San Antonio School
District v. Rodriguez (1973) 411 UK. 1, 28 [36 L.Ed.2d
16, 39-40, 93 S.Ct. 1278].) By the same token, however, such
stringent judicial review is not appropriate when, as here,
racial classifications are utilized remedially to benefit such
minorities, for under such circumstances the normal polit-
ical process can be relied on to protect the majority who may
be incidentally injured by the classification scheme.
Concluding this discussion, we point out that the major-
ity’s treatment of the medical school’s special admission
program as constitutionally “suspect” is not supported by
(1) existing case law, (2) the history and purpose of the
Fourteenth Amendment or (3) the jurisprudential rationale
justifying striet judicial review. The special admission
program under review here does not presumptively conflict

10. It is sometimes claimed that such reasoning ignores tl.e fact
that the white majority is not & homogeneous group and that pref-
erential treatment of minorities may in fact be utilized as a means
of discriminating against a smail subclass of the majority group.
(See p. 50, fn. 16, supra.) If such discrimination against a sub-
group is indeed present, I would agree that the classification
scheme could not properly be characterized as “benign’” and pre-
sumptively constitutional. There is, however, absolutely no indica-
tion in the instant reecord that the special admission program at
Davis was instituted to diseriminate against a particular subelass
of nonminorities, nor is there any claim that the program had in
fact such a differential impaet. Under these circumstances, there
is no justification for treating the remedial racial classification em-
bodied in the special admissions program as equivalent to invidious
racial classifieation, and no reason to declare the program presump-
tively unconstitutional. :
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with the constitutional protection afforded by the equal pro-
tection clause. N

2. The racial classifications embodied in the special ad-
mission program relate directly, and in a reasonable
fashion, to the compelling state interest in promoting
integration and are thus constitutional.

As discussed above, the remedial racial classir ~ations at
issue here cannot properly be viewed as presumptively
unconstitutional and thus should not be tested against the
standard applied to invidious racial classifications, the -
exacting, “seemingly insurmountable” striet serutiny stand-
ard. (Dunn v. Blumstein (1972) 405 U.S. 330, 363 [31 L.Ed.
2d 274, 296, 92 S.Ct. 995] (Burger, C. J. dissenting).)
Although the striet serutiny standard is not applicable,
the appropriate constitutional standard to be employed in
testing the constitutionality of benign racial classifications
has not been clearly set forth. A number of relevant deci-
sions of the United States Supreme Court suggest that the
traditional “rational basis” equal protection test—which
affords governmental bodies broad discretion in fashioning
remedial policies—may well be the appropriate standard.
(See Ketzenbach v. Morgan, supra, 384 U.S. 641, 651, 657-
658 [16 L.Ed.2d 828, 835-836, 839-840]; Swann v. Roard
of Education, supra, 402 U.S. 1, 16 [28 L.Ed.2d 554, 566-
5671 ; Kahn v. Shevin, supra, 416 U.S. 351, 355-356 [40 L.Ed.
2d 189, 1931; Morton v. Mancari, supra, 417 U.S. 535, 554-
555 [41 L.Ed.2d 290, 302-303].) Quite recently, however,
several state and lower federal courts have suggested that
in light of the potential “untoward consequences” of racial
classifications of any kind—benign as well as invidious—a
somewhat more rigorous judicial scrutiny than is tradi-
tionelly applied under the “rational basis” test should be
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employed. (See Alevy v. Downstate Medical Center (1976)
39 N.Y.2d 326 [384 N.Y.S.2d 82, 88-91,—N.E.2d—]; 4sso-
ciated Gen. Contractors of Mass., Inc. v. Altshuler, supra,
490 F.2d 9, 17.)
There are sound reasons for the judiciary to take a
somewhat cautious approach in reviewing ostensibly benign
racial classifications. In light of the historical misuse of
racial classifications in this country, it is important that
courts carefully and realistically assess the purpose and
effect of any racial classification to assure that the classifica-
tion is actnally devised for legitimate remedial purposes
rather than as a covert method for imposing invidious
racial diserimination. In undertaking such a realistic review,
however, & court 1aust also be mindful that remedies for
the continuing effects of past discrimination have proven
distressingly elusive, and that it is therefore important
that entities attem.pting in good faith to promote integra-
tion be given reasonable leeway in experimenting with vari-
oug methods to achieve this compelling societal objective.
Accordingly, once a court is convinced that differential
racial treatment has been adopted in a goed faith attempt
to promote integration, it should uphold a benign racial
classification so long as it is directly and reasonably related
to the attainment of integration. Under this standard, the
racial classifications at issue here are clearly coustitutional.
The background of the Davis special admission program
demonstrates that its racial classifications were clearly
devised as a realistie attempt to promote integration. Prior
to the implementation of the special admission program, the
medical school had pursued an admission process which
relied heavily on an applicant’s scores on the standardized
Medical College Aptitude Test (MCAT) and on an appli-
cant’s undergraduate grade point sverage. The use of such
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traditional admission criteria resulted in the rejection of
almost all qualified minority applicants. Thus, although
the medical school regularly received applications from a
vast number of qualified applicants of all races and ethnic
backgrounds, as a consequence of its prior admission pol-
icies the medical school functioned, in effect, as a largely
segregated educational institution.

To remedy this segregated condition the medical school
implemented the special admission program. The program
has several aspects. First, whereas the medical school, for
administrative purposes, had established a 2.5 undergrad-
uate grade point average as a somewhat arbitrary “cut-
off” point in its normal adinission decisions, the special
admission program eliminated this automatic cut-off point
for disadvantaged minorities on the ground that in light
of such applicants’ peculiar circumstances—a different cul-
tural background combined with economic needs that often
required such applicants to hold jobs during their under-
graduate years—grade point averages were quite fre-
quently not a reliable indicator of these applicants’ poten-
tial for success in the medical profession. (See Simon,
Performance of Medical Students Admitted Via Regular
amd Admission-Variance Routes (1975) 50 J. Med.Ed. 237.)
Second, by adopting a specific goal of students to be
accepted under the special admission program—approxi-
mately one-sixth of the student body—the medical school
made a policy judgment that the benefits of integration
required the acceptance of more than a token number of
minority students.

It must be emphasized, however, that the special admis-
sion program did not contemplate, nor sanction, the admis-
sion of unqualified applicants simply hecause they were
minorities. As reflected in the majority opiiion, the medi-

BLEED THROUGH - POOR COPY




Appendiz A 65a
cal school did not by any means accept all minority stu-
dents who applied for admission; in 1973, the school
granted interviews to only cue-third of the special admis-
sion applicants, and in 1574, only one-sixth of such appli-
cants were interviewed. Moreover, no minority applicant
was admitted into the medical school without being found
fully qualified for medical school study by the same admis-
sions committee that passed on all other applicants.

The majority claim that in accepting some minority
applicants with grade point averages, test scores or “bench-
mark” scores that would have resulted in rejection if such
applicants had been white, the medical school has accepted
“less qualified” minorities over “more qualified” nonminor.-
ities, and therefore that the program is diseriminatory and
unreasonable™ The majority err, however, in maintaining

11.  Although the majority suggest that the “benchmark” scores
assigned by the admissions committee to each applicant reflected
the medical school’s overall evaluation of the applicant’s qualifica-
tions (see p. 47, ante), this conclusion overlooks the faet that the
assignment of benchmark scores was only one element of the admis-
sions procedure. The significance of the “benchmark” scores cannot
properly be judged in isolation, for the medical school specfically
utilized such benchmarks only in conjunction with, and comple-
mentary to, its separate special admissions program. By so strue-
turing its admissions program, the medical school demonstrated its
determination that disadvantaged minority status is itself a rele-
vant qualification in determining an applicant’s potential for con-
tributing to the medical school and the medical profession. The
medical school’s admisgion decisions testify that the benchmark
scores assigned to regular and special admission applicants were
not intended as eomparative measures of overall qualification for
medical school. Thus the fact that some special admission appli-
cants were admitted with lower “benchmark” scores than non-
minorities does not mean that such applicants were either “less
qualified” or “unqualified” for medical practice, under the medical
school’s own standards. Indeed, even among regular admission
applicants benchmark scores were not determinative of admission
decisions, for the record demonstrates that the medical school regu-
larly made exceptions to benchmark rankings to serve other poli-
cies, such as accommodating the spouses of previously-admitted
applicants.
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that an applicant’s race or ethnic background is never rele-
vant to his qualification for medical school. As tke medical
school points out, there are a number of reasons that an
applicant’s membership in a minority race or ethnic group
was properly taken into consideration in evaluating his
relative qualification for medical school and his potential
for making a contribution to the medical profession.
First, as the chairman of the school’s admission commit-
tee explained, disadvantaged minorities were accorded dif-
ferential treatment in part because the school concluded
that the “objective” academic credeniials on which the
school had largely relied in the past did not accurately
prediet such minority applicant’s qualifications and did
not provide an equitable basis for comparison with other
applicants.** To the extent that the differential treatment
of minority applicants was thus based on the school’s deter-
mination that its traditional criteria were “culturally-
biased” against minorities, it seems incontrovertible that
the school, at the very least, was entitled voluntarily to
adjust its standards to overcome any built-in bias. (Cf.
Griggs v. Duke Power Co., supra, 401 U.S, 424.)

Although the majority elaim that I have assumed the very point
in issue by suggesting that race or ethnic background may be one
relevant factor in determining an applicant’s qualifications for
medical school, (see p. 47, ante), the majority overlook the erucial
fact that it was the medical school itself—and not this dissent—
that determined that minority race or ethnic background is rele-
vant to an applicant’s qualification for medical school. Thus, the
majority cannot properly state, as they do, that applicants admit-
ted under the special admission program are less qualified than
rejected white applicants under the medical school’s own standards.
(See p. 48, ante.)

12, A number of scholarly articles in the medical field have
pointed up the cultural bias implicit in the traditional academic
admission criteria. (See e.g., Marshall, Minority Students for Med;-
cine and the Hazards of High School (1973) 48 J.Med.Ed. 134;

‘Whittico, The Medical School Dilemma (1969) 61 J. Nat, Med.

Ass, 185; Nelson, Expanding Education Opportunities in Medicine
for Black and Other Minority Students (1970) 45 J.Med.Ed. 731.)
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Indeed, the medical school’s decision to deemphasize
MCAT scores and grade point averages for minorities is
especiaily reasonable and invulnerable to constitutional
challenge in light of numerous empirical studies which
reveal that, among qualified applicants, such academic cre-
dentials bear no significant correlation to an individual’s
eventual achievement in the medical profession® The find-
ing of these studies are not surprising when one considers
all of the nonacademic qualities—energy, compassion, em-
pathy, dedication, dexterity, and the like—which make for
a “successful” physician. As medical school admissions
officials themselves acknowledge, these studies raise ques-
tions of the most serious order as to the propriety of the
continuing use of traditional admission criteria.!¢

13. See, e.g., Rhoades, Motivation, Medical School Admissions
and Student Performance (1974) 49 J.Med. Ed. 1119, 1125; Turner,
Predictors of Clinical Performance (1974) 49 J.Med.Ed. 338;
Haley & Lerner, The Characteristics and Performance of Medical
Students During Preclinical Training (1972) 47 J.Med.Ed. 446;
Gough, Evaluation of Performance in Medical Training (1964) 39
JMed.BEd. 679. See generally, Hoyt, The Relationship Between
College Grades and Adult Achievement (1963) page 30.

14. In one early study, Dr. Price found that with respect to
four separate categories of physicians—(1) medical school faculty
members, (2) board-certified specialists, (3) urban general practi-
tioners, and (4) rural general practitioners—there was absolutely
no correlation hetween academic performance, as measured by un-
dergraduates and medical school grade point average, and physi-
cian performance. Commenting on these findings, Dr. Price stated:
“This is a somewhat shocking finding for a medical educator like
myself who has spent his professional life selecting applicants for
admission to medical sehool, and teaching and grading students
after admission. It is true that strong suspicion that grades have
been weighted much too heavily in predieting performance in med-
ical school and after graduation from medical school is what led
to the initiation of this whole study in the first instance; but to
have that suspicion so forcefully corroborated has led me to ques-
tion the adequacy of some of our traditional admission policies, as
well as the reliability of conventional grades as a measure of prog-
ress during the medical course, or as the sole eriterion for promo-
tion, or as a dependable predictor of future success in practice.”
(Price, Measurement of Physician Performance (1964) 39 J.Med.

Ed. 203, 211.)
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While such empirical data might well have justified a
revamping of the school’s admission policies for all appli-
cants, the medical school cannot be said to have acted un-
reasonably or unconstitutionally in deciding, perhaps as a
first step,’® to decrease its reliance on the traditional eri-
teria with respect to applications from disadvantaged
minorities, who as a group had been so disproportionately
excluded by such criteria. As the United States Supreme
Court has explained in upholding a benign racial classifi-
cation in an analogous context: “[I]n deciding the consti-
tutional propriety of the limitations in such a reform meas-
ure we are guided by the familiar principles that a ‘statute
is not invalid under the Constitution because it might have
gone farther than it did’ [citation], that a legislature need
not ‘strike at all evils at the same time’ [citations], and
that ‘reform may take one step at a time, addressing itself
to the phase of the problem which seems most acute to the
legislative mind’ [citation].” (Katzenbach v. Morgan,
supra, 384 U.S. 641, 657 [16 L.Ed.2d 828, 839].)

Moreover, as the medical school asserts, the minority
background of an applicant is relevant to his qualification

15. An amicus brief submitted by the Association of American
Medical Colleges reports that substantial general changes in medi-
cal school admission procedures may well be imminent. “Recogniz-
ing the current need for better assessment of academic and per-
sonal qualifications, the Association will begin use in 1977 of a
revised set of admissions tests as part of a new admissions assess-
ment program. Such tests will not only measure achievement in
particular areas of knowledge pertinent to medical study, but will
also demonstrate abilities in interpretation of written communiea-
tions and in problem-solving skills, The development of instru-
ments for evaluating personal qualities deemed mecessary for the
suecessful practice of medicine is underway. Seven broad areas have
been identified for study: compassion, interprofessional relations,
coping capability, sensitivity in interpersonal relations, decision-
making capacity, staying power, and realistic self-appraisal.”
(Pp. 9-10.)
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for medical school and medical practice for reasens beyond
the correction of culturally biased academic credentials.
As we have already seen, in Swann v. Board of Education,
supra, 402 U.8. 1,16 [28 L.Ed.2d 554, 566-567], the Supreme
Court explicitly confirmed that school authorities are con-
stitutionally empowered to utilize benign racial classifica-
tions to achieve racially balanced schools “in order to pre-
pare students to live in a pluralistic society.” The special
admission process at issue here, of course, was in fact
implemented for just such an educational purpose, to pro-
vide a diverse, integrated student body in which all medical
students might learn to interact with and appreciate the
problems of all races so as to adequately prepare them for
medical practice in a pluralistic society. This educational
interest in a diverse student body is no mere “make-
weight”; undergraduate schools and professional institu-
tions of the highest calibre have long recognized that the
quality of one’s educational experience is “affected as im-
portantly by a wide variety of interests, talents, back-
grounds and career goals [in the student body] as it is by
a fine faculty and . . . libraries [and] laboratories. . . .”
(65 Official Register of Harv. U. No. 25 (1968), pp. 104-
105.) Thus, given the race and ethnic background of the
great majority of students admitted by the medical school,
minority applicants possess a distinet qualification for
medical school simply by virtue of their ability to enhance
the diversity of the student body.

Tn addition to promoting diversity in the medical school
itself, the special admission program was aimed at alle-
viating the largely segregated nature of the medical pro-
fession generally, There is no question but that during the
vears in question here minorities were grossly underrep-
resented in the medical profession. (See Thompson, Curd-
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ing the Black Physician Manpower Shortage (1974) 49
J.Med.Ed, 944.) Realizing that a segregated medical pro-
fession might well remain largely oblivious to the realities
of life of disadvantaged minorities and the nature and
scope of their medical problems, the medical school estab-
lished the special admission program in part in recogni-
tion of its obligation to meet the broad needs of the medical
profession at large.

One of the most pressing medical problems in the coun-
try, of course, is the paucity of medical services available
to residents in poor minority neighborhoods. The medical
school tailored its special admission program specifically
to meet this problem; all of the minority students accepted
under the program came from a disadvantaged background
and all expressed their intent to return to practice in poor,
minority communities upon completion of their medical
training.

The majority, at one point, suggest that this purpose of
the special admission program is somehow improper, ani
that the medical school has, by its approach, committed
itself to the illegitimate task of producing, for example,
“black [doctors] for blacks.” This simplistic characteriza-
tion of the special admission process surely does a grave
disservice to the medical school. The medical school has
by no means undertaken to train black doctors simply to
treat blacks, or to train chicano doctors simply to treat
chicanos; a minority. doctor’s medical degree is not, of
course, a license only to treat minorities. In my view, how-
ever, it was neither unreasonable nor improper for the
medical school to conclude that at least one of the reasons
for the deplorable lack of effective medical services in
minority communities is the shortage of minority physi-
cians, and to determine that an increase of disadvantaged
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riinority doectors might play at least some role in improv-
ing the situation, (See Karst & Horowitz, Affirmative Ac-
tion & Equal Protection (1974) 60 Va.L.Rev. 955, 970.)

Indeed, the majority itself recognizes the logic of such
an approach with respect to the preference accorded by
the medical school to applicants from Northern California.
As the majority acknowledge, in the years under consid-
eration here the Davis medicrl school accorded preferen-
tial consideration to applicants from Northern California
because of the shortage of doctors in that part of the state;
the assumption behind that policy, of course, was that such
residents were likely to return to the vicinity of their
homes when they began their practice. The majority do
not question the propriety or reasonableness of such as-
sumption, and do not invalidate such preferential treat-
ment, although this aspeet of the admission procedure, as
well as the special admission program, may have hurt
plaintiff’s chances for admission. Nor do the majority in-
quire—as they do with the special admission program—
whether the shortage of doctors in Northern California
could be remedied by alternative means, for example, a
government subsidy to all doctors who choose to practice
in that area. Since the medical school’s interest in increas-
ing medical services in disadvantaged minority communi-
ties is surely no less valid than its interest in overcoming
the shortage of doctors in rural, less populaied areas, I
do not see how we can uphold the preferential admission
of rural applicants, but strike down such preference to
applicants from urban minority communities.

Finally, over and above the benefits accorded to the med-
ical school and to the medical profession, the special admis-
sion program was implemented to serve the larger national
interest of promoting an integratcd society in which per-

i
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sons of all races are represented in all walks of life and
at all income levels. As Professor O’Neill has explained:
“For minority youth, . . . professionals from and within
their community offer essential role models. Success and
expanding opportunities suggest that there are ways of
‘making it’ without resort to violence. Conversely, the
denial or closing off of opportunities for education cannot
help but breed frustration, resentment and anger at the
predominantly white Anglo society.” (O’Neill, Racial Pref-
erence and Higher Education: The Larger Context (1974)
60 Va.L.Rev. 925, 944.) If any state interest can be said
to ve “compelling” for purposes of the Fourteenth Amend-
ment, it is just such an interest in overcoming the iso-
lation of minorities and bringing them into the mainstream
of American society.

Any one of the numerous objectives served by the special
admission program would appear sufficient, in itself, to
justify the program’s existence; surely, when viewed cumu-
latively, they remove any doubt as to the propriety of the
medical school’s consideration of race as one relevant fac-
tor in the admission decision.

The majority maintain, however, that although the objec-
tives served by the special admission program may be
compelling, the medical school could not properly take
race into acecount in achieving such goals. This suggestion
simply 1gnores the nature of these objectives. First, to the
extent that standardized test scores and undergraduate
grades are particularly poor measures of the potential of
minority applicants, any classification which attempts to
correct such inequity must inevitably focus on minority
status. Second, because all of the additional objectives of
the program—a diverse student body, a desegregated pro-
fession, an integrated society—necessitate the effective
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racial and ethnie integration of the student body, consider-
ation of the race and ethnic background of individual appli-
cants cannot be avoided. As the school desegregation cases
teach, as a practical matter “race [must] be considered
in formulating a remedy” for segregated institutions.
(Board of Education v. Swann, supra, 402 U.S. 43, 46
[28 L.Ed.2d 586, 589].)

It may be argued that while the medical school could
appropriately consider race in the admission process, the
special admission program at issue here went too far in
setting up a fixed “quota” of 16 places in each medical
school class. There is no question that if the 16 places
represented a predetermined limit on the number of dis-
advantaged minorities that would be accepted regardless
of how they compared with other applicants, the “quota”
would pose very grave, probably fatal, constitutional ques-
tions, The plaintiff here, however, does not raise any such
objection and, if the program actually operates in such
fashion, we must await an appropriate constitutional chal-
lenge to this aspect of the admission procedure.

If instead of constituting a limit on disadvantaged minor-
ity enréllment, the 16 places “reserved” for the special
admigsion program simi)'ly' represented the university’s
determination that a more than token representation of
disadvantaged minorities was needed to achieve the numer-
ous benefits of integration, the specific numerical goal be-
comes more defensible. Although one may question the
medical school’s decision to establish a designated figure
as a matter of policy, past benign racial classification cases
suggest that no constitutional infirmity attaches to the
establishment of explicit concrete integration goals. (See,
e.g., Swan v. Board of Education, supra, 402 US. 1, 16
[28 L.Ed.2d 554, 566-5671; U.S. v. Bd. of Educ., supra, 395
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U.8. 225, 235-236 [23 L.Ed.2d 263, 272-273, 89 8.Ct. 1670];
Southern Ilinois Builders Association v. Ogilvie, supra,
471 F.2d 680, 686.) ”

In light of California’s sizable minority population® and
the eurrent underrepresentation of minorities in the medi-
‘cal profession, the allocation of 16 out of 100 places to the
special admission program can hardly be criticized as un-
reasonably generous, Moreover, only fully qualified appli-
cants were admitted under the program and thus if there
had not been a sufficient number of qualified disadvantaged
minority applicants the medical school would not have
accepted minority applicants simply to fill a quota. (Cf:
Associated Gen. Contractors of Mass., Inc. v. Alishuler,
supra, 490 F.2d 9, 18-19.) In this respect, the 16 places
represented a “goal” rather than a “quota.”™?

In striking down the special admission program, the
majority rely heavily on the medical school’s asserted
failure to prove that it could not have accomplished its
objectives by “less onerous” nonracial alternatives, Since
benign classifications are not presumptively unconstitu-
tional, however, the majority err in placing upon the
medical school the burden of proving the nonexistence of
such alternatives. If alternative remedies are relevant to
the constitutionality of the program at all, the party
atiacking the validity of the program should bear the

16. According to recent figures of the California Department of
Finance, minorities comprise more than 25 percent of the state’s
population. .

17. Professor O'Neill has written: “The distinction between a
goal and a quota can be simply stated. . .. [A] goal simply declares
an objective which will be met only if a sufficient number of quali-
fied applicants apply, while a quota specifies the number to be
admitted from a given group regardless of the pool of qualified
applicants.” (O'Neill, Discriminating Against Diserimination
(1975) p. 68.)
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burden of demonstrating the realistic availability of alter-
native methods of achieving the medical school’s numerous
objeetives. Plaintiff completely failed to make any such
showing in this case.

Moreover, although the majority conclude that the medi-
cal school failed to demonstrate the unavailability of alter-
natives, the only evidence in the present record on this point
is the admission committee chairman’s statement that, “in
the judgment of the faculty of the Davis Medical School,
the special admissions program is the only method whereby
the school can produce a diverse student body which will
include qualified students from disadvantaged backgrounds.
. . . [T]here would be few, if any, black students and few
Mexican-American, Indian or Orientals from disadvan-
taged backgrounds in the Davis Medical School or any
other medical school, if the special admissions program and
similar programs at other schools did not exist. . . .” (Italics
added.) The majority simply reject this unimpeached state-
ment out-of-hand, and, without any support from the ree-
ord, suggest a number of alternatives which on their face
are either disingenuous or impractical or both.

The majority initially suggest that the medical school
could achieve its goals by utilizing such nonracial means
as opening its special admission program to disadvantaged
applicants of all races. This alternative—like most of the
other nonracial classifications which have been suggested—
bears the initial vice of disingenuousness. Because the
principal objective of the medical school is to achieve a
racially and ethnically integrated, rather than an econo-
mically diverse, student body, any nonracial classification
will achieve the medical school’s objective only to the
extent that such nonracial classification in fact correlates
with minority race and ethnic background. Thus, the process
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of selecting a racially neutral criterion to promote inte-
gration cannot honestly be deseribed as a “nonracial”
decision, Yet the majority commands just such a manipula-
tion of labels, so that the perfectly proper purposes of the
program must be concealed by suvtefuge. I do not concur
in this retreat into obfuscating terminology.

Moreover, although the majority speculate that the broad-
ening of the special admission program to disadvantaged
applicants of all races will result in approximately the same
amount of integration as the present program, that con-
clusion appears untenable on its face. Because all disad-
vantaged students need financial aid, the total number of
such students a medical school can afford to admit is

" limited. As a consequence, inclusion of all disadvantaged
students in the special admission program would inevitably
decrease the number of minority students admitted under
the program and thus curtail the achievement of all inte-
gration-related objectives. (See, e.g., Sandalow, Racial
Preferences in Higher Education: Political Responsibility
and the Judicial Rule (1975) 42 U.Chi.L.Rev. 653, 690-692.)

The majority’s alternative suggestion that the integra-
tion of medical schools can be accomplished by increasing
the size and number of medical schools is similarly un-
realistic. The cost of medical educational facilities is
enormous; absolutely nothing suggests that the necessary
financial commitment for increased facilities will be forth-
coming in the foreseeable future. It is a cruel hoax to deny
minorities participation in the medical profession on the
basis of such clearly fanciful speculation.

In the end, the majority ultimately defend their holding
on the ground that, while there are many laudable objec-
tives served by the special admission program, “there are
more forceful policy reasons against preferential admis-
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sions based on race.” (Italics added.) (See » , ante.)
I do not doubt that both sides of the present controversy
can urge strong policy considerations for their positions.
(See generally Cox, The Role of the Supreme Court in
American Government (1976) pp. 61-68.) Some commer:-
tators, like the majority, contend that the adverse effects
of any racial classification outweigh any potential benefits
(see, e.g., Lavinsky, DeFunis v. Odegaard: The “Non Deci-
sion” with a Message (1975) 75 Colum.Li.Rev. 520; Posaer,
The DeFunis Case and the Constitutionality of Preferential
Treatment of Racial Minoritics (1974) 1974 Sup.Ct.Rev.
1) ; at least as many other scholars, however, maintain that
the failure to adopt benign classifications as a temporary
measure will perpetuate racial and ethnic deprivation for
the indefinite future and will preclude ever achieving a
colorblind society. (See, e.g., O'Neill, Discriminating
Against Discrimination (1975) ; Karst & Horowitz, Affirma-
tiwe Action and Equal Proteciton (1974) 60 Va.L.Rev. 955.)
Similarly, while some commentators argue that racial
classifications inevitably have a negative educational im-
pact (see, e.g., Kaplan, Equal Justice in an Unequal World:
Equality for the Neqro—The Problem of Special Treat-
ment (1966) 61 N.W.U.L, Rev. 363, 379-380), others have
suggested just the contrary. (See Ely, The Constitution-
ality of Reverse Racial Discrimination (1974) 41 U.Chi.L.
Rev. 723; Note, Developments in the Law—Equal Protec-
tion (1969) 82 Harv.L.Rev. 1065, 1113.) In light of these
conflicting judgments, it is vnderstandable that the major-
ity might conclude, as a matter of policy, thst it is prefer-
able to avoid any use of racial classification.

The majority are in serious error, however, in equating
their own view of appropriate policy with constitutional
commands. In this realm, it is the educational authorities,
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not the courts, that are empowered to render policy judg-
ments, The very difference of opinion among fairminded
and responsibl: educators and scholars suggests that poliey
decisions in tlis area should be left to the discretion of
individual educational institutions. As we have seen,
nothing in either the purpose of the Fourteenth Amend-
ment, or in the governing authorities, requires the invalida-
tion of the present special admission program.

Two centuries of slavery and racial discrimination have
left our nation an awful legacy, a largely separated society
in which wealth, educational resources, employment oppor-
tunities—indeed all of society’s benefits—remain largely
the preserve of the white-Anglo majority. Until recently,
most attempts to overcome the effects of this heritage of
racial disecrimination have proven unavailing, In the past
decade, Liowever, the implementation of numerous “affirma-
tive action” programs, much like the program challenged
in this case, have resulted in at least some degree of inte-
gration in many of our institutions.

To date, this court has always been at the forefront in
protecting the rights of minorities to participate fully in

~ integrated governmental institutions. (See Jackson v. P:sa-

dena City School Dist. (1963) 59 Cal.2a 876 [31 Cal.Rptr.
606, 382 P.2d 878] ; Crawford v. Board of Education, supre,
17 Cal.3d 280.) It is anomalous that the Fourteenth Amend-
ment that served as the basis for the requirement that
elementary and secondary schools could be compelled to
integrate, should now be turned around to forbid graduate
schools from voluntarily seeking that very objective.

I cannot join with the majority in concluding that the
Constitution precludes the siate through the Medical School
of the University of California at Davis from pursuing of
its own volition a program to provide for the effective
integration of its student body.
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Appendix B
Orper Due
November 15,1976
Supreme Court
Filed Oct 28 1976
G. E. Bishel, Clerk

ORDER DENYING REHEARING
S.F. No. 23311

In the Supreme Cowrt of the State of California
In Bank

Bakke
V.
The Regents of the University of California

Opinion modified.

Appellant’s petition for rehearing DENIED. Application
for stay denied.
Tobriner, J., is of the opinion that the petition should be
granted.
/s/ WRIGHT
Chief Justice
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Appendix C
Supreme Court
Filed Oct 28 1976

G. E. Bishel, Clerk

In the Supreme Court of the State of California

S.F. 23311
Super. Crt. No. 31287

Allan Bakke,
Plaintiff, Cross-defendant and
Appellaxnt,

V.

The Regents of the University of
California,
Defendant, Cross-complainant
and Appellant.

MODIFICATION OF OPINION

BY THE COURT: The opinion filed herein on Septem-
ber 16, 1976, appearing at 18 Cal.3d 34, is modified by the
following changes on page 64: (1) by adding the words
“would ordinarily” following the word “we” and preceding
the word “remand” on line 2, (2) by adding at the end of
line 6 the following: “However, on appeal the University
has conceded that it cannot meet the burden of proving that
the special admission program did not result in Bakke’s
exclusion. Therefore, he is entitled to an order that he be
admitted to the University.” (3) by deleting lines 10 through
13 and substituting therefor the following : “University, and
the trial court is directed to enter judgment ordering Bakke
to be admitted. Bakke shall recover his costs on these
appeals.”
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Appendix D
Filed Nov 25 1974
Laurence P. Henigan, Clerk

In the Superior Court of the State of California
In and for the County of Yolo

No. 31287
Allan Bakke,
Petitioner and Plamitiff,
VS,
The Regents of the University of
California,

Defendant and Respondent.

The Regents of the University of
California, a corporation,

Cross-Complainant,
vs.

Allan Bakke,
Cross-Defendant.

NOTICE OF INTENDED DECISION

Plaintiff’s complaint herein seeks relief by way of writ of
mandate, injunctive and declaratery relief. The Court issued
an alternative writ of mandate and order to show cause
which brought the matter before the Court for hearing.

Defendants filed an answer to the complaint together
with a cross-complaint and then an amended answer and
amended cross-complaint for declaratory relief. An answer
to the amended cross-complaint has been filed by the plain-
tiff and the case is at issue as to both the complaint and the
cross-complaint.
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Upon the hearing, counsel for both parties stipulated that
the matter be heard upon the merits as to both the com-
plaint and cross-complaint. It was further stipulated that
the matter be heard upon the pleadings on file and that all
declarations on file, interrogatories and answers thereto
and the deposition of Dr. Lowrey, together with the exhibits
attached to said deposition be received in evidence. No oral
testimony was taken, but the matter was ably argued by
counsel for both parties and each had heretofore filed ex-
tensive briefs.

Plaintiff alleges in his complaint that he is a citizen of
the State of California and of the United States; that de-
fendants Regents are public officers of the State of Califor-
nia, maintaining, operating and administering the School
of Medicine, University of California, Davis, which is sup-
ported by public funds and tax monies and receives Federal
financial assistance. He further alleges that he duly and
timely filed his application with said medical school for
admission to the first year class commencing in September,
1973, and again in 1974, and that in each instance his appli-
cation was denied. He goes on to allege that he was and is
in all respects duly qualified for admission to said medical
school, and that the sole reason that his applications were
denied was on account of his race, to wit, Caucasian, or
white, and not because of reasons applicable to every race
as follows:

That a special admissions committee composed of racial
minority members evaluated applications of a special group
of persons purportedly from economic and educationally
disadvantaged backgrounds; that from this group a quota
of 16% or 16 out of 100 first year class members was se-
lected; that in fact, all applicants admitted to said medical
school as members of this group were members of racial
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minorities ; that under this admission program racial minor-
ity and majority applicants went through separate, seg-
regated admission procedures with separate standards for
admission ; that the use of such separate standards resulted
in the admission of minority applicants less qualified than
plaintiff and other non-minority applicants were therefore
rejected.

He further alleges that by reason of the action of defend-
ants in excluding him from the first year medical school
class under defendant’s minority preference admissions pro-
gram, plaintiff has been individually discriminated against
on account of his race in violation of the Equal Protection
Clause of the Fourteenth Amendment of the United States
Constitution, the Privileges and Immunities Clause of the
California Constitution (Article I, Section 21) and the
Federal Civil Rights Act (42 U.S.C. Section 200(d)).

He further alleges that he will suffer substantial and ir-
reparable harm by reason of the continued refusal of de-
fendants to admit him to the medical school, that he has no
plain, speedy or adequate remedy at law and further that a
bona fide and genuine dispute exists between plaintiff and
defendants as to the plaintiff’s right to be admitted to the
medical school.

By way of relief plaintiff requested: (1) the issuance of
an alternative writ of mandate directing defendants to admit
plaintiff to said medical school or to show cause why they
had not done so; (2) An order directing defendants to show
cause why they should not be enjoined pendente lite and
permanently from denying plaintiff admission to the medi-
cal school; (3) For an order declaring that plaintiff is en-
titled to admission to the medical school and that defend-
ants are lawfully obligated to admit plaintiff to the medical
school.
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In their answer the defendants admit that at the time
plaintiff’s applications were considered the Davis Medical
School had in effect a special admissions program under
which the admission officials considered the minority group
status of qualified applicants as a factor in filling a limited
number of spaces in each year’s first class for the purpose
of promoting diversity in the student body and the medical
profession and expanding education opportunities for per-
gons from econmomically or educationally disadvantaged
backgrounds.

The answer alleged that the complaint failed to state
a cause of action and that it failed to state facts entitling
plaintiff to any relief. The answer further alleges that plain-
tiff was not denied admission because of the special admis-
sions program but that on the contrary he would not have
been admitted even though there had been no such special
program. The answer also alleges that the special admis-
sions program is consistent with the Equal Protection
Clause of the Fourteeiith Amendment of the United States
Constitution, Article I, Section 21 of the California Consti-
tution and the Federal Civil Rights Act,

The defendants cross-complaint alleges that plaintiff did
file applications for admission to the medical school for the
years 1973 and 1974 and that at that time and still continuing
there was an admission policy substantially as follows:

The Davis Medical School evaluates the qualifications of
each applicant for admission to determine whether such
matters as the academic records, test scores, recommenda-
tions, interview results and personal qualifications of an ap-
plicant qualify him or her for admission. Thus there are
many more qualified applicants than the Davis Medical
School can admit with its limited resources and facilities.
For the academic year 1974-1975 there were approximately
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Appendiz D 85a
3,737 applications for the 100 places in the first year class.
As a part of the process of determining which of the quali-
fied applicants will be offered admission the Davis Medical
School has established a special admission program under
which preference is given for some of the openings in each
class, 16 places in 1973 and 1974, to applicants who will
bring diversity to the student body and medical profession
and who have economically or educationally disadvantaged
backgrounds. One of the factors used by the admissions offi-
cials at the Davis Medical School in determining whether
a qualified applicant will bring diversity to the class or has
a disadvantaged background is the applicant’s status as a
member of a minority ..oup. These admissions practices
are simiar to those used at other major medical schools
throughout the nation,

The cross-complaint further alleges that an actual con-
troversy has arisen and now exists between the parties as
to whether the above-mentioned admissions practices violate
the Equal Protection Clause of the Fourteenth Amendment
to the U. S. Constitution, the Privileges and Immunities
Clause of the California Constitution (Article I, Section 21)
or the Federal Civil Rights Act (42 U.S.C. Section 2000(d)).
That the defendant contends it is lawful for the admissions
officials to give consideration to minority group status, as
one relevant factor, in filling a limited number of places in
the entering class in the process of selecting from qualified
applicants, when such consideration is given for the purpose
of promoting diversity in the student body and the medical
profession and extending medical education opportunities
for persons from economically or educationally disadvan-
taged backgrounds. It is also alleged that the plaintiff
contends it is unlawful to consider the minority group
status of an applicant in any way in making admissions de-
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cisions, A declaration is sought as to the legality of such
special admissions program,

First, the Court is of the view that plaintiff’s complaint
states a cause of action.

Next the Court will consider defendants’ contenticn that
plaintiff has no standing to bring this action, in which the
Court finds no merit. Defendant cites a number of cases
which are not applicable here, for each of them involved sit-
uations in which by the allegations of the complaint, the
plaintiff could not be affected by the outcome, where he had
not or would not be either damaged or benefited. The allega-
tions of the complaint herein show a clear and important
interest in the plaintiff in the subject matter and outcome
of the litigation. He even alleged that but for the complained
of special admissions program he would have been admitted
to the medical school as a student. Whether this allegation
has been sustained by the evidence will be discussed later.
But clearly plaintiff has alleged his right to bring this
action.

Before discussing the lawfulness of the special admissions
program in question it appears to the Court appropriate to
determine just what that program is and how it works. In
their cross-complaint the defendants deseribe the program
as hereinabove set forth in this memo.

In an information sheet furnished by the University of
California School of Medicine at Davis, (Exhibit #1 at-
tached to Dr. Lowrey’s deposition), the special admissions
program is described as follows; it is entitled Program to
Increase Opportunities in Medical Education for Disad-
vantaged Citizens and then goes on as follows:

“A special subcommittee of the Admissions Commit-
tee, made up of faculty and medical students from
minority groups, evaluates applications from econom-
ically and/or educationally disadvantaged back-
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grounds. The applicant may designate on the applica-
tion form that he or she requests such an evaluation.
Ethnic minorities are not categorically considered un-
der the task force program unless they are from dis-
advantaged backgrounds. Our goals are: 1. A short
range goal is the identification and recruitment of po-
tential candidates for admission to medical school in
the near future and, 2. Our long range goal is to stim-
ulate career interest in health professions among junior
high and high school students.”

Dr. Lowrey in his declaration commencing on page 4,
line 29 describes the special admissions program as follows:

“Tn choosing which of the many qualified applicants
will best serve the needs of the medical profession we
look to many qualities other than an applicant’s grades
and test scores. For example, some preference is given
to applicants who are from and express an interest in
returning to areas in northern California which are in
need of doctors. And in order to increase the number of
doctors in disadvantaged areas, to bring diversity to
the class and to the profession, a special admissions
program has been established which gives preference
to applicants from disadvantaged backgrounds, which
uses minority group status as one factor in determining
relative disadvantage.

“The application forms provided each applicant an
opportunity to indicate his wish to be considered as a
student from a disadvantaged or minority group back-
ground. 1973 application forms were prepared by the
Davis campus and referred to 'disadvantaged back-
grounds’; in 1974 forms were prepared by American
Medical Colleges Admissions Service (AMCAS), a
nation-wide application processing service, and the
form referred to ‘minority group’ applicants. However,
the material distributed by the Davis Medical School
about the program made clear that the program was
for disadvantaged persons and in both 1973 and in
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1974 non-minorities did apply under the special admis-
sions program, Applicants so indicated are considered
by a sub-committee of the admissions committee (here-
inafter ‘special admissions committee’) which is made
up of minority and non-minority membexs of the full
admissions commitee. Initially, the faculty chairman
of the special admissions committee screens the
applications to determine whether the applicant is dis-
advantaged. In making this determination, the chair-
man looks at smch factors as whether the student has
requested and ocen granted a waiver of his application

fee, which requires a means test: whether the student 5

was an Educational Opportunity Program (EOP) stu-
dent in college; whether the applicant worked during
his undergraduate years or interrupted his education to
support himself or family members; the parents’ oc-
cupation and educational level; and other information
relative to disadvantage which is volunteered by the ap-
plicant. Additionally, the special admissions committee
considers the applicant’s status as a member of a min-
ority group as an element which bears on economic or
educational deprivation; and, indeed, almost all of
those admitted through the special admissions program
have been Blacks, Chicanos and Orientals. All of those
so admitted, minority and non-minority, have had
economically or educationally disadvantaged back-
grounds. Applicants from minorities but non-disad-
vantaged backgrounds are referred to the regular ad-
missions process,

“Atter the chairman of the special admissions com-
mittee has classified those students qualifying for con-
sideration as disadvantaged, the disadvantaged appli-
cations are reviewed in the same manner as those of
other applicants. The chairman of the special admis-
sions committee screens the disadvantaged applications
to determine which of such applicants will be invited
for an interview. One out of five of those requesting
consideration as disadvantaged applicants are invited
for an interview. Normally, one faculty member and
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two student members of the special admissions com-
mittee conducts the interview. For the 1973 and 1974
classes interviewees were evaluated by the interviewers
and by other members of the special admissions com-
mittee so that six committee znembers rated the appli-
cants between zero and 100 on a secret ballot and the
ballots were totaled for a combined numerical rating,

“As eacli batch of regular aceeptance letters is mailed
the chairman of the special admissions committee se-
lects approximately 8 of the most promising disadvan-
taged applicants and makes a written and an oral
report to the regular admissions committee concerning
each. The regular admissions committee then votes on
whether the recommendation for acceptance of the dis-
advantaged applicant should be confirmed. The admis-
sions comrnittee may reject the candidate put forward
by the special admissions committee or may request
that the special admissions committee compile further
information on the applicant. If the regular admissions
committee confirm the choice of the special admissions
committee a letter of acceptance is sent.

“About one-half of those offered admission through
the special admissions process chose to attend the
Davis Medical School. Sixteen persons were admitted
through the special admissions program in 1973 and 16
in 1974. Every admittee to the Davis Medical School,
whether admitted under the regular admissions pro-
gram or the special admissions program is fully quali-
fied for admission and will, in the opinion of the
admissions committee, contribute to the school and the
profession.

“In my judgment, and in the judgment of the faculty
of the Davis Medical School, the special admissions
program is the only method whereby the school can
produce a diverse student body which will include
qualified students from disadvantaged backgrounds. In
choosing among disadvantaged applicants favorable
weight is given to minority group membership in de-
termining relative disadvantage because minority ap-
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plicants from disadvantaged backgrounds labor under
special handicaps in American society. ., . Persons from
minority groups are seriously unrepresented in the
medical profession and the special admissions program
inereases opportunities in medical education for such
disadvantaged students. For example, my experience
as chairman of the admissions committee has convinced
me that there would be few, if any, Black students and
few Mexican- Americans, Indians, or Orientals from dis-
advantaged backgrounds in the Davis Medical School,
or any other medical school, if the special admissions
program and similar programs at other schools did not
exist....

“Another reason special considerat sn may need to
be given to minorities is that quantifiable data, such as
the test scores and grades of applicants do not neces-
sarily reflect the capabilities of disadvantaged persons.
They may reflect inadequate prior schooling which the
applicant is only gradually overcoming, poorer grades
may reflect the need to work long hours to support the
applicant or his family, often including interruption
of his education. Disadvantaged minority applicants
often lack the reinforcement and support that white
middle class students typically derive from the stable
families. . . .”

It is interesting to note that in the years commencing 1973
and 1974, the years in which plaintiff applied for admission,
no white person applying for consideration as a disadvan-
taged applicant was accepted.

(Dr. Lowrey’s deposition, page 27, lines 10 to 15.)

“Qrestion: In the year 1972-1973 were any of the
pupils admitted through the task force procedure peo-
ple other than persons of a minority ethnic identifica-
tion? Answer: No. Question: Your answer would be
the same for the current year? Answer: That is cor-
rect.”
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Furthermore, it is interesting that according to the sta-
tistical data supplied by the medical school and attached
as exhibits to Dr. Lowrey’s deposition it shows that since
the program was irstituted in the year 1969 not a single
white person has been admitted under this so-called dis-
advantaged program, The statistical material furnished by
the medical school and comprised in Exhibits 4 and 5 at-
tached to Dr. Lowrey’s deposition show that for the class
of 1977 (admissions in 1973 when plaintiff first applied) a
total of 297 minority group members had applied for ad-
mission, censisting of 66 Black, 78 Chicano, 73 White
economically disadvantaged, 8 American-Indians and 72
Asians. Of this number 31 were accepted. Of these 31 there
were 6 Black, 10 Chicano, and 15 Asians. Of these minority
acceptanrcs 16 were via the special program, consisting of
6 Blacks, 8 Chicano and 2 Asians. In other words, no
Whites were accepted in the special program.

With reference to the class of 1978 (entering in 1974) it
shows that in that year a total of 628 minority students
applied, including 172 White disadvantaged students. Of
this number of minority students 25 were accepted, ecom-
posed of 6 Black, 11 Chicano, 8 Asian and 1 American-
Indian. Of these 25, 16 were admitted via the special pro-
gram or task force. They were composed of 6 Black, 7
Chicano and 3 Asians. Again, no Whites were admitted
under this special program.

in his deposition beginning on page 28 at line 24 Dr.
Lowrey testified.:

“Q. Did all of those who indicated a minority eth-
nic identification under Question 13 or who answered
15 in the affirmative become applications which were
referred to the Task Force? A. No. Q. How did that
work then, how were people referred to the Task
Force? A. Again, our emphasis, rather than on ethnie,
was on disadvantaged. Q. Yes? A. May I give you an
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example? Q. Yes. A. If we had a black student whose
father was a physician and who had gone through
four years of pre-med school with little difficulty and
by this I mean consecutive years, he would not be con-
sidered a minority student as designated on the ques-
tion here. He would not be considered a Task Force
applicant. Q. He would have to meet two qualifications,
a minority student and educationally or economically
disadvantaged? A. That is right.”

It seems to the Court that this program must be judged
upon the basis of how it is carried out not by what defend-
ants may claim it to be. The University announcement of
this program does not indicate that it is limited to minority
groups and in fact counsel for defendant in his oral argu-
ment and in his brief has insisted that it is not exclusively
a minority program but that it is one in which minority
status is simply considered as one factor in determining a
disadvantaged status.

Based upon the evidence in this case the Court finds that
this special program of adinissions as it existed at the time
of the consideration of plaintiff’s two applications ¢nd as
defendants seem to admit in its eross-complaint it intends
to continue in the future, is in fact a program open to and
available only to members of racial minority groups and
that it excludes consideration of applicants who are mem-
bers of the white race. It appears to this Court that it
logically follows that such program discriminates in favor
of minority racial groups and against th: white race.

There was also discussion between counsel of both in oral
argument and in their briefs as to whether the special pro-
gram as it exists at Davis Medical School amounts to the
operation of a “quota” system. Plaintiff contends that it
does while counsel for the defendants on the other hand
denies that it is a quota system.
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In his deposition, beginning at page 23, line 10, Dr.
Lowrey testified as follows:

“Q. It is my understanding that in the year 72-73
there were 16 special program applicants admitted to
the University, is that correct? A. Yes, Q. Admitted to ¥
the Medical School{ A. Yes. Q. Who established that

3 number as the number to be admitted from the special

: program people? A. I believe it was a member of the

4 faculty at a faculty meeting. Q. The faculty itself ]

: passed a motion? A. I believe that is correct. Q. Do £

you know the time that was adopted? A. I believe it |
was 1969 because the Task Force was in existence. g
Q. Sizteen for the year when the class was enlarged
to 100 the number became 16?2 A. When it was 50 it
was 8. Q. Staying with the year 1972-1973, how does it
work out that you could be sure there were 16 of the
special Task Force people admitted. My understand-
ing is that the Task Force people were rated by the
general committee, is that correct? A. No. Q. Oh, they
were not? A. No. Q. The Task Force applicants were
admitted by the Task Force committee? A. That is
correct. Q. They would rate among the Task Force
applicants the various applicants and the highest 16
of those would be admitted? A. Let me correct myself
if T may. The Task Force committee people admitted 4
the people. That is not true. They submitted to the |
admissions committee individuals they thought ought
to be admitted and the admissions committee passed on
them. . . .”

i e S e e

Further in his deposition, page 27, line 5 to 9, he testified

“Q. It answers it, except that I still have a curi-
osity, which you have perhaps answered, but there
was, correct me if I am wrong, under the faculty reso-
lution you would continue to approve and process task
force applications until 16 had been accepted? A. That
is eorrect, yes.”
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It would appear to the Court that the evidence in this
case does establish that the medical school had in fact estab-
lished quotas for this so-called special program and carried
that out in their admissions practices. Furthermore, the
statistical material furnished by the University and at-
tached as exhibits to Dr. Lowrey’s deposition clearly estab-
lish that some of the students admitted in this special
program possessed academic records and test scores sub-
stantially below those of the plaintiff.

Having found, as the Court has, that this special program
is racially discriminatory the question might be asked
whether plaintiff is in a position to object thereto in view
of the fact that he did not apply to this special program as
a disadvantaged student. The Court feels that a white stu-
dent who had applied for the special program and heen
refused purely on the basis of his race would have been in
a much stronger position to question this practice than the
plaintiff. Nevertheless, the use of this special program did
substantially reduce plaintiff’s chances of successful admis-
sion to the medical school for the reason that since 16 places
in the class of 100 were set aside for this special program
the plaintiff was in fact competing for one place not in a
class of 100 but in a class of 84 which reduced his chances
of admission by 16 per cent. Whether the plaintiff would
have actually been admitted in either of the two years
absent this program will be discussed later in this memo.

Plaintiff contends that if the Court finds, as it has, that
this special admissions program is in faet limited to mem-
bers of the minority races and discriminatory as to members
of the white race, that it necessarily follows that this pro-
gram insofar as this plaintiff is concerned does violate the
Equal Protection Clauses of the Fourteenth Amendment to
the United States Constitution. Defendant on the other
hand argues that racial discrimination as such is not per se
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violative of the constitutional provision and relies upon a
series of cases which set forth the doctrine that racial dis-
crimination is not per se unconstitutional and particularly
when the objective to be obtained is a legitimate or com-
pelling matter of public interest. He urges further that
discrimination is not condemned by the Fourteenth Amend-
ment unless it is what may be termed an “invidious” dis-
crimination and argues that the situation here does not
present one of an “invidious” diserimination.

The only Appellate case cited hy either counsel and the
only case of which the Court is aware which discusses the
specific issues raised herein and which is in fact quite sim-
ilar on its facts, except that it involved a law school, is the
case of DeFunis v. Odegaard. That case was filed in a State
of Washington state court by an unsuccessful applicant to
the University of Washington Law School in which he al-
leged a special admissions program similar to the one with
which we are here concerned and requesting that the Court
order his admission to law school. The program therein was
essentially the same as that with which we are here con-
cerned except that it was definitely a minorities admissions
program end made no pretense of giving an opportunity
for white applicants. The state court held that the program
was violative of the equal protection clause of the Four-
teenth Amendment and ordered the University to admit
the plaintiff as a student. )

The trial court’s decision was appealed to the Washing-
ton Supreme Court (Del'unis v. Odegaard, 507 P. 2d 1169)
and that court overruled the trial court.

In that opinion at page 1179 the Court stated:

“Brown (Brown v. Board of Education) did not hold
that all racial classifications are per se unconstitu-
tional; rather, it held that invidious racial class’fica~
tion that is those that stigmatize a racial group with
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the stamp of inferiority—are unconstitutional. Even
viewed in a light most favorable to plaintiff, the ‘pref-
erential’ minority admissions policy administered by
the law school is clearly not a form of invidious dis-
crimination. The goal of this policy is not to separate
the races, but to bring them together. And, as has been
observed, subsequent decisions of the U. S. Supreme
Court (following Brown v. Board of Education) have
made it clear that in some circumstances a vacial eri-
terion may be used—and indeed in some ecircum-
stances must be used—by public educational institu-
tions in bringing about racial balance.”

At page 1180 the Court continued:

“Thus, the Constitution is color conscious to prevent
the perpetuation of discrimination and to undue the
effects of past segregation.”

Page 1181:

“Generally, when reviewing a state-created classifica-
tion alleged to be in violation of the Equal Protection
Clause of the Fourteenth Amendment the question is
whether the classification is reasonably related to a
legitimate public purpose. And, in applying this ‘ra-
tional basis’ test, ‘diserimination will not be set aside
if any state of facts reasonably may be conceived to
justify it’.”

The Court went on to hold that the circumstances of the
case presented an overriding public interest in promoting
racial balance, )

In a dissenting opinion, Justice Hale remarked at page
1189:

“Racial higotry, prejudice and intolerance will never
be ended by exalting the political rights of one group
or class over that of another. The circle of inequality
cannot be hroken by shifting the inequities from one
man to his neighbor. To aggrandize the first will, to the
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extent of the aggrandizement, diminish the latter. There
is no remedy at law except to abolish all class distine-
tions heretofore existing in law.”

He further stated at page 1197 :

“If this be constitutional, then, of course, the consti-
tutions are not color blind; one racial group may be
given political or economic preferment over another
solely because of race or ethnic origin. Yet, this was
the very thing that the Fourteenth Amendment was
designed to prevent. All races, and all individuals, are
entitled to equal opportunity to enter the law school.
To admit some solely because of race or ethnic origin
is to deny others that privilege solely for the same rea-
sons, which in law amounts to a denial of equal pro-
tection to the one while granting special privileges and
immunities to the other.”

In referring to the school desegregation cases he points
out that in those cases the granting of equal opportunities
for blacks did not thereby deprive the whites of any rights
or privileges—it simply made them equal. He went on to
say at page 1199:

“Here we have precisely the opposite. Putting some
applicants into the classroom deprived a qualified ap-
plicant of his seat there. It operated to deprive him
thereby of the equal protection of the laws and at the

same time granted to others privileges and immunities
not available to him on equal terms.”

In another dissenting opinion by Justice Hunter, he said
at page 1200:

“The line of federal cases cited by the majority are
not in point. They stand for the proposition that full
opportunity for education be afforded to students of all
races ; whereas, the present case denies the opportunity
of education to students of one race to make room for
students of other races and with lesser qualificaticns.”
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The case was appealed to the United States Supreme
Court and is reported in 40 L.. Bd. 2d, 164, The majority of
the court held that in view of the fact that the plaintiff in
the meantime since the original case had been tried had been
admitted to law school and had progressed to late in his
third year with every prospeci of gradvating, considered
the case to be moot, refused to hear it, vacated the judg-
ment of the Washington Supreme Court and remanded it for
further proceedings.

Justice Douglas wrote a rather lengthy dissenting opinion
in the case, and since it is a dissenting opinion cannot be
considered controlling, nevertheless some of the language
used by him in that dissent seemed to this Court to be
appropriate here,

He said in part, page 174 (40 L. Ed. 2d):

“What places this case in a special category is the
fact that the school did not choose one set of criteria

but two, and then determined which to apply to a given
applicant on the basis of his race.”
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and again at page 177 :

“A black applicant who pulled himself out of the
ghetto into a junior college may thereby demonstrate
a level of motivation, perseverence and ability that
would lead a fair minded admissions committee to con-
clude that he shows more promise for law studies than
the son of a rich alumnus who achieved better grades
at Harvard. That applicant would not be offered admis-
sion because he i§ black, but because as an individual
he has shown he has the potential, while the Harvard
man may have taken less advantage of the vastly su-
perior opportunities offered him . . .; but a poor Ap- :
plachian white . . . may demonstrate similar potential ;
and thus be accorded favorable consideration by the
committee.”

"
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and at page 178:

“The difference between such a policy and the one
presented by this case is that the committee would be
making decisions on the basis of individual attributes,
rather than according a preference solely on the basis
of race,

.+ . “Furthermore, it is apparent that because the
admissions committee compared minority applicants
only with one another, it was necessary to reserve some
proportion of the class for them, even if at the outset
a precise number of places were not set aside.”

Page 181:

“The reservation of a proportion of the law school
class for members of selected minority groups is
fraught with similar dangers, for one must immediately
determine which groups are to receive such favored
treatment and which are to be excluded, the propor-
tions of the class that are to be allocated to each, and
even the criteria by which to determine whether an in-
dividual is & member of a favored group.”

Page 183:

“The Equal Protection Clause commands the elim-
ination of racial barriers, not their creation in order to
satisfy our theory as to how society ought to be or-
ganized.”

Page 184:

“One other assumption must be clearly disapproved,
that blacks or browns cannot make it on their indi-
vidual merit. That is a stamp of inferiority that a
State is not permitted to place on any lawyer.”

Interestingly enough Justice Douglas wound up his dis-
senting opinion by saying that he could not conclude that
the program violates the Fourteenth Amendment.
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Most of our recent cases on the matter of racial diserim-
ination and racial segregation stem from the case of Brown
v. Board of Education of Topeka, 347 U.S. 483; 98 L. Ed.
873. In that case the court held that the Equal Protection
Clause of the Fourteenth Amendment prohibited the main-
tenance of separate schools for Negros and Whites even
though the facilities in each were equal, thereby overruling
numerous cases.

In that case at page 880 (L. Ed.\ Chief Justice Warren
stated:

“In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied
the opportunity of an education. Such an opportunity,
where the state has undertaken to provide it, is a right
which must be made available to all on equal terms.”

It is true that some cases in dealing with the question
whether a given statute or program violates the Equal Pro-
tection Clause the courts have considered whether there was
some legitimate or overriding public purpose in the enact-
ment of such legislation or such program. .

In the case of McLaughlin v. Florida, 379 U.S. 184, 13 L.
Ed. 222, the court was considering a Florida statute under
which the parties plaintiff had been convicted and which
statute made it a separate crime (in addition to adultery
and other related crimes) for a Negro and a white person
not married to each other to habitually live and occupy at
night the same room. The court held that this statute did
violate the Equal Protection Clause of the Fourteenth
Amendment and stated at page 229:

“Our inquiry, therefore, is whether there clearly ap-
pears in the relevant materials some overriding statu-
tory purpose requiring the proseription of the specified
conduct when engaged in hy a white person and a
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Negro, but not otherwise. Without such justification
racial classification contained in Section 798.05 is re-
duced to an invidious diserimination forebidden by the
Equal Protection Clause.”

In the case of Loving v. Virginia, 338 U.S.1; 18 L. Ed. 2d,
1010, the Supreme Court declared invalid the miscegenation
provisions of marriage laws. In holding such statutes to vio-
late the Equal Protection and Due Process provisions of
the Constitution the court said at page 1017:

“As we there demonstrated, the Equal Protection
Clause requires the consideration of whether the classi-
fications drawn by any statute constitute an arbitrary
and invidious diserimination. The clear and central pur-
pose of the Fourteenth Amendment was to eliminate all
official state sources of invidious racial diserimination
in the States. ...

“At the very least, the Equal Protection Clause de-
mands that racial classifications, especially suspect in
criminal statutes, be subjected to the ‘most rigid seru-
tiny’, (cita.ons) and if they are ever to be upheld, they
must be shown to be necessary to the accomplishment
of some permissible state objective, independent of the
racial diserimination which it was the object of the
Fourteenth Amendment to eliminate.”

In the case of Porcelli v. Titus, 431 Fed. 2d, 1254, the court
was dealing with a case in which a school superintendent
abolished a teachers’ promotional list and made several ap-
pointments to supervisory positions of Negro teachers
whose names had not been on the list. The plaintiffs were
a number of white teachers who had been on the promotional
list but were not appointed and who alleged that the super-
intendent’s action violated their rights under the Fourteenth
Amendment. The court refused relief to the plaintiffs and in
part stated at page 1257:
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“State action based partly on considerations of color,
when color is not used per se, and in furtherance of a
proper governmental objective, is not necessarily a vio-
lation of the Fourteenth Amendment. Proper integra-
tion of faculties is as importa:t as proper integration
of schools themselves, as set forth in Brown v. Board of
Education, 349 U.S. 294, 99 L, B 1083.”

In the case of Williams v. Rhodes, 393 U.S. 23, 21 L. Ed.
2d, 24, a case dealing with the constitutionality of certain
Ohio election laws the court stated at page 31:

“But we have also held many times that “invidious’
distinctions cannot be enacted without a violation of
the Equal Protection Clause. In determining whether
or not a state law violates the Equal Protection Clause,
we mu.t consider the faets and cirecumstances behind
the law, the interests which the state claims to be pro-
tecting, and the interests of those who are disadvan-
taged by the classification.”

~ In dealing with the problem of school desegregation and
racial balance the Supreme Court approved bussing as a tool
in accomplishing desegregation in the schools. In that case
at page 571 the court stated: :

“The District Judge went on to acknowledge that var-
iation ‘from that norm may be unavoidable’. This con-
tains intimations that the ‘norm’ is a fixed mathematical
racial balance reflecting the pupil constituency of the
system. If we were to read the holding of the District
Court to require, as a matter of substantive constitu-
tional right, any particular degree of racial balance or
mixing, that approach would be disapproved and we
would be obliged to reverse, . . .

“We see therefore that the use made of mathematical
ratios was no more than a starting point in the process
of shaping a remedy, rather than an inflexible require-
ment.” Swann v. Charlotte-Mecklenberg Board of Edu-
cation, 402 N. 5, 1; 28 L. Ed. 2d, 554.
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Griggs v. Duke Power Company, 401 U.S. 424; 28 L. Ed.
2d 158, was a case involving job discrimination under the
Civil Rights Act and contains language which the Court
feels appropriate in this case. The action involved a class
action suit by Negro employees protesting a company re-
quirement of a high school diploma and the passing of a
prescribed test before assignment to certain jobs. The evi-
dence showed that a much higher percentage of whites than
Negros could pass them and further that the test which
was given was not actually job related. The court held that
the requirement of a high school diploma and the passing
of the test did in fact disecriminate against Negros and
hence violated the Civil Rights Aect. In the course of its
opinion the court stated at page 165:

“The facts of this case demonstrate the inadequacy
of broad and general testing devices as well as the
infirmity of using diplomas or degrees as fixed meas-
ures of capability. History is filled with examples of
men and women who rendered highly effective per-
formance without the conventional badges of accom-
plishment in terms of certificates, diplomas, or de-
grees.”

The court also said at page 164:

“Congress did not intend by Title VII, however, to
guarantee a job to every person regardless of qualifi-
cations. In short, the Act does not command that any
person be hi:ed simply because he was formerly the
subject of diserimination, or because he is a member
of a minority group. Discriminatory preference for
any group, minority or majority, is precisely and only
what Congress has proseribed.”

Another case involving a matter of racial diserimination
in employment is the case of Carter v. Gallagher, 452 Fed-
eral Reporter 2d, 315. This case involved a class action
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under the Civil Rights Act and the Fourteenth Amendment
against the Minneapolis Fire Department recruitment poli-
~ cies which had previously diseriminated against minority
races. The trial court ordered the department to employ 20
new firemen from among qualified minority racial groups
before hiring any whites, thus giving minorities absolute
preference to the first 20 positions open. The court further
provided that a separate employment list of minority
groups be prepared and thet 20 minority racial applicants
from this eligibility list be employed. Upon appeal to the
U. 8. Court of Appeals, Eighth Circuit, the court disap-
proved the above provision of the order. At page 324 the
court stated:

“Thus we reach the crucial question whick is whether
giving absolute preference to 20 minority applicants
who meet the qualification test infringes upen the con-
stitutional rights of white applicants whose qualifica-
tions are established to be superior. . . .

“Section 1981 and the Fourteenth Amendment by
their plain and unambiguous language accord equal
rights to all persons regardless of race. We believe
that Section 1981 and the Fourteenth Amendment pro-
seribe any discrimination in employment based on race,
whether the diserimination be against Whites or
Blacks.”

Page 325:

“Under the court’s minority preference provision a
White person who, in a subsequently conducted exam-
ination fairly conducted and free of racial diserimina-
tion, obtains a higher rating than a minority person is
denied employment solely because he is a White man.
The fact that some unnamed and unknown White per-
son in the distant past may, by reason of past racial
discrimination in which the present applicant in no
way participated, have received preference over some
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unidentified minority person with higher qualifications
is no justification for diseriminating against the pres-
ent better qualified applicant upon the basis of race.

“In our view, no authority has been cited which
would support such racial diserimination. We are con-
vinced that the minority preference provision of the
decree discriminates in favor of minority persons and
against Whites whose qualifications are fairly estab-
lished to be superior to minority persons given prefer-
ence by the decree.”

Page 330:

“The absolute preference ordered by the trial court
would operate as a present infringement on those non-
minority group persons who are equally or superior-
ally qualified for the firefighter’s positions; and we
hesitate to advocate implementation of one Constitu-
tional guarantee by the outright denial of another. Yet
we acknowledge the legitimacy of eracing the effects
of past racial discriminatory practices. To accommo-
date these conflicting considerations, we think some
reasonable ratio for Liring minority persons who can
qualify under the revised qualifications standards is
in order for a limited period of time or until there is
a fair approximation of minority representation con-
sistent with the population mix in the arei. Such a
procedure does not constitute a ‘quota’ system because
as soon as the trial court’s order is fully implemented,
all hirings will be on a racially nondiscriminatory
basis. . . .”

The court modified the trial court’s order to require that
one qualified minority person be employed out of every
three persons employed until at least 20 minority persons
had been employed.

Another case involving racial discrimination in employ-
ment and which in the opinion of this Court contains lan-
guage pertinent to the case herein is that of Anderson v.
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San Francisco Unified School District, decided by the
United States District Court, Northern Division in Cali-
fornia, and reported in 357 Federal Supplement 248 in
which Judge Conti rendered the opinion. The case was a
class action by a number of white school personnel to pro-
test an “affirmative action program” pursuant to a resolu-
tion of the governing board of the Distriet regurding the
selection of administrative personnel which, for a period of
time completely or substantially reduced the appointment
or advancement of white personnel in favor of racial mi-
nority personnel. Judge Conti in granting an injunction
preventing an implementation of said program and holding
it to be contrary to the Equal Protection Clause of the
Fourteenth Amendment stated in part as follows: Page
249:

“The key issue in this case is whether or not a classi-
fication which is based on race is valid. Preferential
treatment under the guise of ‘affirmative action’ is the
imposition of one form of racial diserimination in
place of another. The questions that must be asked in
this regard are: must an individual sacrifice his right
to be judged on his own merit by accepting diserimina-
tion based solely on the color of his skin? How can we
achieve the goal of equal opportunity for all if, in the
process, we deny equal opportunity to some? . ..

“No one race or ethnic group should ever be ac-
corded preferential treatment over another. No race
or ethnic group should ever be granted privileges or
prerogatives nof given to every other race. There is
no place for race or ethnic groupings in America. Only
in individual accomplishment can equality be
achieved.”

A review of the foregoing cases and a full econsideration
of this matter seems to the Court to indicate that there
could be said to be support for either position which the
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Court might take upon this issue. The Court feels, however,
that none of the cases which have been considered or
brought to the attention of the Court are binding or conclu-
sive upon this Court. This Court cannot conclude that
there is any compelling or even legitimate public purpose to
be served in granting preference to minority students in
admission to the medical school when to do so denies white
persons an equal opportunity for admittance. Rather the
Court would prefer to be guided by the words of Chief Jus-
tice Warren in the Brown case when he said:

“Such an opportunity (for an education) where the
State has undertaken to provide it is a right which
must be made available to all on equal terms.”

And with the words of Judge Conti in the Anderson case as
above quoted when he stated:

“No one race or ethnic group should ever be ac-
corded preferential treatment over another. No race
or ethnic group should ever be granted privileges or
immunities not given to every other race. There is no
place for race or ethnic groupings in America. Only in
individual accomplishment can equality be achieved.”

Accordingly, the Court holds in this case that the special
admissions program at the Davis Medical School as the
same was in operation at the time of plaintiff’s rejection as
an applicant and as the school intends to continue it is
violative of the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution.

With reference to plaintiff’s contention that he would
have been admitted to the Medical School had it not been
for the special admissions program, the Court finds that
this contention has not been sustained by the evidence. In
his declaration Dr. Lowery stated at page 9, lines 14 to 17,

as follows:
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“Mr. Bakke’s applications were strong enough in
both years to warrant an interview but not strong
enough to warrant admission. Mr. Bakke would not 4
have been admitted in either year even if there had ;
been no special admissions program.”

While the Court in considering this from an evidentiary :
standpoint considers it to be a conclusion and is not com-
pletely born out in the Court’s opinion by the remaining ;
portion of his explanation following the above quoted por-
tion. While the further explanation by Dr. Lowrey seems to
indicate that the plaintiff would not have been admitted vet
there appears to the Court to be at least a possibility that
he might have been admitted absent the 16 favored posi-
tions on behalf of minorities.
These conclusions perhaps render unnecessary a discus-
sion of any further issues in the case yet in order to cover
all the issues the Court will refer to plaintiff’s request for
an order admitting him to the Medical School. The admis-
sion of students to the Medical School is so peculiarly a dis-
cretionary function of the school that the Court feels that it
should not be interfered with by a Court, absent a showing
of fraud, unfairness, bad faith, arbitrariness or capricious-
ness, none of which has been shown.
Let findings and proposed judgment be prepared in ac-
cordance with the foregoing.

Dated: November 22, 1974.
/8/ F. LesLie MANKER J
F. LESLIE MANKER, A4ssigned i
Judge of the Superior Court, Retired
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Filed Mar - 71975
Laurence P. Henigan, Clerk

In the Superior Court of the State of California
In and for the County of ¥Yolo

No. 31287
Allan Bakke,
Petitioner and Plaintiff,
vs.
The Regents of the University of
California,

Defendant and Respondent.

The Regents of the University of
California, a corporation,
Cross-Complainant,
vs.

Allan Bakke,
Cross-Defendant.

ADDENDUM TO NOTICE OF
INTENDED DECISION

Following the filing of the Court’s Notice of Intended
Decision, the plaintiff, upon the filing of proposed findings
of fact and conclusions of law and upon a hearing upon
objections thereto, for the first time requested an award
of attorneys fees as a part of costs in the action. Defendant,
of course, objected thereto.

Plaintiff relies upon a series of Federal cases, dealing
with Civil Rights litigation, where the courts, in the absence
of specific statutory authority, have held that the court, in
its diseretion, and in a proper case, may L....e an award of
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attorney’s fees to a successful plaintiff as an element of
costs. Plaintiff concedes that there is no precedent for this
‘practice in California and no statutory authority therefor,
The Federal cases allowing attorney’s fees have generally
been class actions, and those which attack a statute, regula-
tion or practice which is alleged to violate the civil rights
of a group or class, and have for that purpose the elimina-
tien of such violation,

Plaintiff has brought this action on behalf of himself
alone, and seeks only his admission into the medical school.
The Court is of the view that even under the holding of the
Federal cases this would not be a proper case for the allow-
ance of attorney’s fees. Furthermore, while it is conceded
that an action may be maintained in the State courts for an
alleged violation of Civil Rights, such as contained in 42
U.8.C. §2000(d), this court is not persuaded that the pro-
cedural practice of the Federal Courts in awarding at-
torney’s fees would be imposed upon the State Court. Ac-
cordingly, the Court denies plaintiff an award of attorney’s
fees. Plaintiff, will, however, be allowed Judgment for his
legally taxable court costs.

Also, in connection with the preparation of findings, the
plaintiff has requested injunctive relief for the first time,
It is limited, however, to enjoining defendants from con-
sidering his race or the race of any other applicant in pass-
ing upon his application for admission to the medical school.
This appears to the Court to be a reasonable request, and
that it is within the issues raised and that in order to render
appropriate and effective relief, and not to fly in the face

of the non-intervention doctrine, in view of the fact that

the Court has found that defendants have engaged in an

improper special admissions program.

Also, when presenting a proposed form of judgment, the

plaintiff requested for the first time an injunction, enjoin-

BLEED THROUGH = POOR COPY

e S S UL T R M e ) v e HOH




)
’E
b
{’{
B

Appendiz B 111a.
ing the defendants from continuing its special admissions
program. The Court feels that in order to accomplish a
complete and final determination of the issues in this case
such relief might be desirable. But the Court does not be-
lieve that it has appropriate parties nor appropriate plead-
ings, issues and evidence before it to grant such relief, nor
does the Court perceive appropriate means of enforcing
such an order.

Upon the hearing upon the findings the plaintiff again
earnestly argued that the record shows that the plaintiff
would have been admitted had there not been reserved 16
positions in the entering classes for applicants under the
special admissions program. He asserts that the defendants
should have the burden of proof upon this issue. The Court
agrees that the defendants, being in possession of the evi-
dence on this issue, would have the burden of producing
such evidence, but that the basic burden of proof would
not shift. The Court has again reviewed the evidence on
this issue and finds that even if 16 positions had not been
reserved for minority students in each of the two years in
question, plaintiff still would not have been admitted in
either year. Had the evidence shown that plaintiff would
have been admitted if the 16 positions had not been re-
served, the Court would have ordered him admitted. The
Court modifies its original holding by concluding that the
use by defendants of this racially diseriminatory admis-
sions program, herein found to be unconstitutional, and
which set a quota in favor of racial or ethnic minorities,
amounted to an unfair and arbitrary admissions procedure,
warranting judicial intervention.

The plaintiff also points to the fact that some applicants
were admitted in the special admissions program who pds-
sessed academic records and test scores substantially lower
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than plaintiff. This, however, would not, in the opinion of
the Court, warrant ordering plaintiff’s admission.

Finally, in the original opinion, no reference was made
as to whether the special admissions program in question
violates Article 1, Section 21, of the California Constitu-
tion or 42 U.S.C. §2000(d), a part of the Federal Civil
Rights Act, as alleged by the plaintiff, and as requested by
defendants. This was because all of plaintiff’s oral argu-
ment and written memoranda were directed to a considera.
tion of the Fourteenth Amendment to the U. S. Constitution.
The Court concludes that the same reasoning as set forth in
the original opinion applies equally to the California con-
stitutional provision above mentioned and to the Federal
Civil Rights Act. Hence, the Court concludes that defend-
ants’ special admissions program is also violative of these
provisions.

DATED: Marech 6, 1975.

/8/ F.Lesue MANKER
Judge of the Superior Court
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. Appendix F
Filed Mar - 7 1975
Laurence P. Henigan, Clerk

In the Superior Court of the State of California
In and for the County of Yolo

No. 31287

Allan Bakke,

Petitioner and Plaintiff,
V8.
The Regents of the University of

California,
Defendant and Respondent.

The Regents of the University of
California, a corporation,
Cross-Complainant,
vs.

Allan Bakke,
Cross-Defendant.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

- This cause came on regularly for trial on September 27,
1974, before the above-entitled Court, F. Leslie Manker,
Judge of the Superior Court, presiding, without a jury.
Reynold H. Colvin, on behalf of Jacobs, Blanckengurg, May
& Colvin, appeared as counsel for plaintiff and Donald L.
Reidhaar, Norman L. Lustig, John F. Lundberg, and Gary
Morrison, appeared as counsel for defendants. The Court
having examined the evidence offered by the respective
parties, and after hearing and considering oral and written
arguments by respective counsel, and the cause having been
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submitted for decision, and the Court being fully advised
in the premises, makes its findings of fact and conclusions
of law:

FINDINGS OF FACT

1. Plaintiff is a citizen of the United States, a resident
of the State of Cahforma and a member of the white, or
Caucasian race;

2. The University is a corporation established by Ar-
ticle 9, Section 9 of the California Constitution with full
powers of organization and government over the Univer-
sity of California, a public trust, including the medical
school of the University of California at Davis, which is
supported by public funds and tax monies and receives
Federal financial assistance.

3. Plaintiff duly and timely filed applications with the
medical school for admission to the classes entering in 1973
and 1974 respectively;

4. There were 2,644 applicants for admission to the
medical school for the class entering in 1973 and 3 137 ap-
plicants for the entering class in 1974. In each of the years
1973 and 1974 the entering class was limited to 100

8. Of the 100 places available in each year’s entering
class for which plaintiff applied there were 16 places re-
served under a special admissions program, The remaining
84 places in each year’s class were filled under the regular
admissions program. Plaintiff’s application was filed and
considered under the regular admissions program;

6. The special admissions program purports to be open
to “educationally or economically disadvantaged” students.
In the years in which plaintiff applied for admission, the
medical school received applications for the special admis-
sions program from white students as well as from mem-
bers of minority races, but no white students were admitted
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through this special program in either of said years, In
fact no white student has been admitted under this pro-
gram since its inception in 1969. In practice this special
admissions program is open only to members of minority
races and members of the white race are barred from par-
ticipation therein. In each of the two years in which plaintiff
applied for admission the defendant set a pre-determined
quota of 16 to be admitted through the special admissions
program. This special admissions program discriminates in
favor of members of minority races and against members
of the white race, plaintiff, and other applicants under the
general admissions program;

7. Applicants in the special admissions program are
rated for admission purposes only against other applicants
in this program and not against applicants under the gen-
eral admissions program and are processed in part by a
separate admissions committee. In each of the years in
which plaintiff applied for admission, applicants in the spe-
cial admissions program were admitted whose grade-point
average and test scores and over-all ratings were substan-
tially lower than plaintiff’s and other applicants under the
general admissions program who were not admitted. Under
the general admissions program an applicant will not even
be considered for an interview who has a grade-point aver-
age below 2.5 (on a scale of 4.0), yet in the entering class
of 1973 applicants were admitted in the special admissions
program with a grade-point average as low as 2.11 and in
the class of 1974 with grade-point averages as low as 2.21.
Plaintiff’s over-all grade-point average was 3.51. Some
applicants were admitted under the special admissions pro-
gram in 1973 and 1974 whose over-all ratings were as much
as 20-30 points below that of plaintiff;



116a Appendiz F

8. The purported purpose of the special admissions
program is to inerease opportunities in medical education
for disadvantaged minorities, to promote diversity and
integration in the medical school and the medical profes-
sion, and to compensate for the asserted fact that test scores
and grade records do not necessarily reflect the capabilities
of persons with disadvantaged backgrounds;

9. EBach of plaintiff’s applications was evaluated in the
same manner as every other application received under the
regular admissions program. Plaintiff’s application in each
year was considered strong enough to warrant an interview,
but not strong enough to warrant admission. For the class
entering in 1973 plaintiff’s application, his medical college
admission test scores, transeripts, letter of recommenda-
tion, and interview evaluations were reviewed by the ad-
missions committee and rated. In 1973 plaintiff received a
rating of 468 out of a possible 500. No persons with ratings
below 470 were admitted to the Davis Medical School in the
regular admissions program after plaintiff’s evaluation
was completed. Plaintiff was not put on the alternate list
for 1973, and few of those on the alternate list were ac-
cepted. Plaintiff would not have been accepted for admis-
sion to the 1973 class even if there had been no special
admissions program;

10. For the class entering in 1974, plaintiff’s applica-
tion, test scores, transeripts, recommendations, and inter-
view evaluations resulted in a rating by the admissions
committee of 549 of a possible 600. Plaintiff was not placed
on the alternate list for 1974, and few of those on the alter-
nate list were accepted. Even as late as January 5, 1974,
there were 32 applicants with ratings above 549 who had
not been admitted to the Davis Medical School or any other
medical school. There were then 20 applicants on the alter-
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nates list with ratings above 549 who had not been accepted
to Davis or any other medical school. Plaintiff would not
have been accepted for admission to the class entering the
Davis Medical School in 1974 even if there had been no
special admissions program;

11. Plaintiff was qualified for admission in each of the
years he applied, but was denied admission in each year;

12. The special admissions program as administered by
the defendant, and as they intend to continue it in the fu-
ture is discriminatory in favor of members of minority
reces and against members of the white race, plaintiff and
other applicants under the general admissions program.
Such diserimination the Court finds to be invidious.

CONCLUSIONS OF LAW

1. The defendants by use of the special adiussions pro-
gram, have diseriminated against plaintiff by reason of his
race, and in the use of a quota in favor of certain minority
racial or ethnie groups, thus violating plsintiff’s rights
under the Fourteenth Ainendment to the United States
Constitution, Article 1, Section 21 of the California Con-
stitution and the Federal Civil Rights Aet [42 U.S.C.
§ 2000(d)1;

2. The plaintiff is not entitled to an order that he be
admitted to the medical school;

3. The use of the special admissions program, since it
is discriminatory and sets a quota in favor of racial minori-
ties, constitutes an unfair and arbitrary admissicas prac-
tice; ,

4. The Plaintiff is entitled to have his application on-
sidered without regard to his race or the race of any other
applicant;



118a Appendiz B

5. The defendants are entitled to a declaration as prayed
in their cross-complaint and it will be determined by the
Court that the special admissions program as presently
administered by the defendant does violate the Fourteenth
Amendment to the United States Constitu.ion, Article 1,
Section 21 of the California Constitution, and the Federal
Civil Rights Act [42 U.8.C. § 2000(d)1;

6. That plaintiff is entitled to judgment for his court
costs herein.

DATED: March 6, 1975,
/s8/ F, LEsLiE MANKER
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Appendix G

Entered March 7, 1975
Recorded in Book J-52 page 33
Filed Mar - 7 1975
Laurence P. Henigan, Clerk

In the Superior Court of the State of California
In and for the County of Yolo

No. 31287

Allan Bakke,

Petitioner and Plaintiff,
V8.

The Regents of the University of
California,
Defendant and Respondent.

The Regents of the University of
California, a corporation,

Cross-Complainant,

V8.

Allan Balkke
’ Cross-Defendant.

JUDGMENT

This cause came on regularly for trial on September 27,
1974, before the above-entitled Court, the Honorable F.
Leslie Manker, Judge, presiding, without a jury; Reynold
H. Colvin appeared as counsel for plaintiff and cross-
defendant; Donald L. Reidhaar and Gary Morrison ap-
peared as counsel for defendant and cross-complainant;
‘the Court ha: considered the evidence introduced by the
parties, has considered the arguments of the parties and
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has made and caused to be filed its written Findings of
Fact and Conclusions of Law; and

IT IS HEREBY ORDERED, ADJUDGED AND
DECREED:

1. Defendant, the Regents of the University of Cali-
fornia, have judgmert against plaintiff, Allan Bakke, deny-
ing the mandatory injunction requested by plaintiff order-
ing his admission to the University of California at Davis
Medical School;

2. That plaintiff is entitled to have his application for
admission to the medical school considered without regard
to his race or the race of any other applicant, and defend-
ants are hereby restrained and enjoined from considering
plaintiff’s race or the race of any other applicant in passing
upon his application for admission;

3. Cross-defendant Alian Bakke have judgment against
cross-complainant, the Regents of the University of Cali-
fornia, declaring that the special admissions program at the
Univers'ty of California at Davis Medical School violates
the Fourteenth Amendment to the United States Constitu-
tion, Article 1, Section 21 of the California Constitution,

and the Federal Civil Rights Act [42 U.S.C. §2000(d)];

4. That plaintiff have and recover his court costs in-
curred herein in the sum of $217.35.

Dated: March 6, 1975.

/s/ F. LEesLme MANKER
Judge of the Superior Court
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