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*SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1976
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THE REGENTS OF THE

UNIVERSITY OF CALIFORNIA,
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V.

ALLAN BAKKE,

Respondent.

ON WRIT OF CERTIORARI TO THE
SUPREME COURT OF CALIFORNIA
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LAW TEACHERS, AMICUS CURIAE

Interest of the Amicus Curiae*

The Society of American Law Teachers
is a professional organization, formed in
1973, of approximately 500 professors of

* Letters of consent from all parties
to the filing of this brief have been
lodged with the Clerk of the Court.
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law at more than 120 law schools in the
United States. Among its stated purposes
is the encouragement of fuller access of
racial minorities to the legal profession,
and since its inception the Society has
been active in supporting the adoption and
maintenance of special minority admissions
programs at American law schools. Its
position is that special minority admis-
sions programs are fully consistent with
the requirements of the Constitution. It
has filed an amicus curiae brief in support
of the constitutionality of the special
minority admissions program of the medical
school of th- University of California at
Davis where the present case was before the
Supreme Court of California.

Special minority admissions programs
are widespread in American law schools to-
day. While the scope and objectives of
special minority admission programs vary
somewhat among law schools, and while such
programs may differ somewhat between law
schools and medical schools, law school and
medical school programs are sufficiently
similar that this Court's decision with
respect to one will have a direct impact on
the other as well. The efforts of American
law schools to alleviate the serious short-
age of lawyers who are members of racial
minorities will be placed in grave jeopardy
if this Court invalidates the special minor-
ity admissions program of the medical school
of the University of California at Davis.

For these reasons, the Society of
American Law Teachers files this brief
urging this Court to reverse the decision
of the Supreme Court of California and to
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uphold the constitutionality of' the medical
school's special minority admissions pro-
gram.



mu

II

ARGUMENT

Introduction and Summary

The central issue in this case is
whether the Constitution prohibits a state
university from making limited use of
racial criteria in determining admission to
its professional schools. In an effort to
alleviate the serious shortage of racial
minorities in the medical profession, the
medical school of the University of Cali-
fornia at Davis has taken racial criteria
into account in determining the admission
of a limited number of applicants to its
entering classes. This limited use of rac-
ial criteria resulted in the admission of
16 minority applicants to the 100 places
available in the entering class of 197 41.
The specially-admitted applicants had lower
numerical ratings than some of the non-
minority applicants who were not admitted,
but all of the special admittees were con-
sidered by the admitting officials to be
fully qualified for admission and to be
fully capable of completing the course of
study leading to the doctor of medicine
degree. Such limited use of racial criteria
in determining admission to the number of
places available in medical and law schools
today is absolutely necessary in order to
alleviate the serious shortage of racial
minorities in the medical and legal profes-
sions, given the realities of the admissions
situation, and its interaction with the cum-

E ulative effects of past discrimination
against racial minorities.

The medical school faculty made the
determination that the limited use of racial

BLEED THROUGH -POOR COPY
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criteria was the only feasible way by which
the admission of a reasonable number of
minority applicants could be secured. (Tr.
67-68). The same determination has been
made by other medical schools and by law
schools throughout the country, and it is
very realistic. See generally Morris, Con-
stitutional Alternatives to Racial Prefer-
ence in Higher Education Admissions, 17
Santa Clara L. Rev. 279 (1977). The pur-
pose in attempting to secure the admission
of a reasonable number of minority appli-
cants to medical schools and law schools is

{ to make a start in alleviating the serious
shortage of minority physicans and lawyers
in the United States today. That such a
shortage exists admits of no dispute.
Although the black population of the United
States is over 11%, 1975 Statistical Ab-
stract, table 26, only slightly over 2% of
all physicians and under 2% of all lawyers
are black, and among other racial-ethnic
minorities, such as Chicanos, Puerto Ricans,
and Native-Americans, the shortage is even

;f more extreme. See generally the discussion
in O'Neill, Racial Preference and Higher
Education: The Larger Context, 60 Va. L.
Rev. 925, 9143-94)4 (1974).

It is the position of the amicus' that,
at this time in our Nation's history, the
Constitution does not prohibit a state
university from making limited, non-
invidious use of racial criteria in deter-
mining admission to its professional schools,
when it reasonably concludes that this is
the only feasible way by which the admission
of a reasonable number of minority applicants
can be secured and a start toward eliminating
the serious shortage of minority physicians

js and lawyers can at last be made.

U



p

1. The Constitution does not prohibit
the limited use of racial criteria by a state.
What the Constitution prohibits is the prac-
ticing of invidious racial discrimination.
The limited use of racial criteria by a
state university in determining admission
to its professional schools does not con-
stitute invid! is discrimination, because
±t advances a valid state interest relating
to achieving full equality for racial
minorities in American society. In most
circumstances the use of racial criteria
does result in a finding of invidious
racial discrimination because race ordinarily
is "irrelevant to any constitutionally ac-
ceptable legislative purpose," 1%1 Laugjhlin v.
Florida, 379 U.S. 1841, 192 (196,YYso7ithat
the use of racial criteria is not "necessary
to the accomplishment of some permissible
state objective independent of the racial
discrimination that it was the object- of
the Fourteenth Amendment to eliminate.?"
Loving v_. Virginia,,388 U.S. 1, 11 (1967).
By the same token, however, the use of racial
criteria is not unconstitutional where it
does not amount to invidious racial. discrim-
ination, such as where it serves a racially
neutral purpose, Tancil v. Wools, 379 U.S.
1.9 (196)4), or where it is related to elimina-
ting the consequences of-past discrimination,
Swan~n v. Charlotfce-Meckleriburg Board of
Education, 402 U. S. 1 (1971), or where it
is related to advancing a valid state inter-
est, such as achieving full equality for
racial minorities in the political process.
United Jewish Organ ization s 'of Williamsburgh

BLEED THROUGH -POOR COPY
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school's special admissions program was de-
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signed to advance the valid state interest
in alleviating the serious shortage of
minority physicians, it does not constitute
invidious racial discrimination and is not
as such unconstitutional.

The California Supreme Court erred in
determining the constitutionality of the
special admissions program under the "com-
pelling state interest" test. The proper
test for determining the constitutionality
of the use or racial criteria is the test
or invidious racial discrimination, as set
forth in the applicable decisions of tiis
Court. In applying the test of invidious
racial discrimination, this Court has never
fond it necessary to distinguish between
"compelling" and "legitimate" state objec-
tives, nor to consider whether such objec-
tives could be achieved by lesss drastic
means." It has instead consistently in-
validated the use of racial criteria directed
against racial minorities, because it has
found that such use was not remotely
"necessary to the accomplishment of some
permissible state objective independent of
the racial discrimination which it was the
object of the Fourteenth Amendment to,
eliminate." Loving v. Virginia, supra. _:n
this connection, it should be noted that in-
vidious racial discrimination in favor of
racial minorities is must as unconstitutional
as invidious racial discrimination against
racial minorities, and that what the Con-
stitution prohibits is all invidious racial
discrimination, whether it be practiced by
the state at the instance of whites or
whether it be practiced by the state at
the instance of racial minorities, and.
whether the, victims are racial minorities

N,

El



or whites, or both. Cf. Castenda v. Partida,
_____U.S. __, 97 S.Ct. 1272 (197Y).

What the Constitution does not prohibit, as
indicated above, is the limited non-stigma-
tizing use of racial criteria where this use
is reasonably related to advancing a valid
state interest, :United' Jewish Organizations
of Williamsburgh Tf. Carey, supra, such as
alleviating the serious shortage of minority
physicians. Regardless of the continued
vitality of the "compelling'state interest"
test and the "two-tier" approach that it
embodies in other areas, it simply has no
application to the present case. The ques-
tion here is whether the use of racial cri-
teria in the medical school's special ad-
missions program constitutes invidious
racial discrimination, and under the standards
that this Court has promulgated to determine
that question, it clearly does not.

2. The limited use of racial criteria
in the medical school's special admissions
program Is not violative of the Fourteenth
Amendment, because (a) the medical school
could reasonably conclude that the use of
such criteria was the only way by which the
admission of a reasonable number of minority
applicants could be secured, and (b) the
effect of the program is not to exclude white
applicants as a group, but only some indivi-
dual white applicants who could have been
excluded in any event if there had been any
departure from strict , reliance on comparative
objective indicator scores. The necessity
for this limited use of racial criteria,
related to advancing the valid state interest
in alleviating the serious shortage of minority
-physicians:, results both from the excess of
qualified applicants of all races over the

B~LEED THROUGH -POOR COPY
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limited number of available places, which
in practice has required that great reliance
be put on compardti ve 'objective indicator
scores to determine admission, and from.
the position of minority applicants as a
group relative to white applicants as a
group in regard to comparative objective
indicator scores.

Admission to medical schools and law
schools today necessarily results in the
exclusion of a large number of qualified
applicants, and most institutions have cr
chided that the only realistic way to draw
the line as to who will be admitted and who
will be excluded is to rely heavily on
comparative objective indicator scores.
Because racial minorities as a group in
this country have received substantially
less benefit from primary and secondary
education than have whites as a group-
as a result' of the racially segregated
nature of public education in this country
coupled with the substantially higher ifl-
cidence of poverty among- racial minorities
as a group -determining admission solely
on the basis of comparative objective in-
dicator scores will result in the substan-
tial exclusion of~ racial minorities from
the limited number -of available places in
medical. schools and law schools today.
Cognizant of the effects of historic patterns
of discrimination, in order to secure the
admission of a reasonable number of minority
applicants and to make at least a" start
toward alleviating the serious shortage of
minority physicians and lawyers, medical
schools and law schools throughout the country
have taken race into account in the admission
process, resulting in the admission of a

III----
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reasonable number -here 16 out of the 100
students to the 19714 entering class - of
fully qualified minority applicants.

The existence of the special admissions
program here presumably resulted in the ex-,
clusion of some white applicants - of whom
the respondent Bakke may or may not have been
one - who might have been admitted if the
program had not been in effect. In this
sense these white applicants may be consid-
ered to have suffered "detriment" from the
existence of the program, but the same
"detriment" would have been suffered if the
medical school had made any number of depar-
tures from strict reliance on comparative
objective indicator scores, as the California
Supreme Court clearly recognized that it
could do. 553 P.2d at 1166. There is no
reason why a different result should obtain
because it departed from strict reliance on
comparative objective indicator scores and.
took race into account, when it concluded
that this was the only way that the admission
of a reasonable number of minority applicants
could be secured, and when the practice does
not discriminate against white applicants
as a group.

The use of racial criteria in the medi-
cal school's special admissions program is
directly related to advancing the value of
black freedom, embodied in the Fourteenth
Amendment, and in the Wartime Amendments,
taken as a whole. See e g, Jones v. Alfred
HMayer Co., 392 U.S. 09 (196) Runyon V.

McCrar-y,1427 U.S. 160 (1976). Insofar as
this may have resulted in a departure from
complete racial neutrality, the use of racial
criteria was limited and designed to strike

BLEED 'THROUGH - POOR COPY
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a reasonable accommodation between competing
group and individual interests, and between
the Fourteenth Amendment value of black
freedom and the Fourteenth. Amendment value
of racial neutrality. If the Fourteenth
Amendment does not "mandate any per se rule
against using racial factors in districting
and apportionment , "' United Jewish' Organiza-
tions of Williamsburh v. Carey ____ U.S

____97 S.Ct. 996,1007 (1977), the amicus
respectfully submits that it does not man-
date any pe se rule against the limited use
of racial criteria in determining admission
to professional school either, and that where,
as here, such use was designed only to secure
the admission of a reasonable number of
minority applicants, and thus to strike a
reasonable accommodation between competing
interests and constitutional values, it is
fully constitutional.

3. Even if the constitutionality of
the special admissions program must be deter-
mined under the "compelling state interest"
test, the California Supreme Court erred in
concluding, particularly on the state of the
record in this case, that the racial objec-
tives which is assumed to be "compelling"
could be advanced by "less drastic means."
The chairman of the medical school's ad-
missions committee and the associate dean
of the medical school testified that "in the
judgment of the faculty of the Davis medical
school, the special admhissions program is
the only method whereby the school can pro-
duce a diverse student body."~ (Tr. 67-68).
This testimony established prima facie that
non-racial alternatives realistically were
not available or efficacious, and shifted
the burden of proof on the issue of "less

~II
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drastic means" to Bakke. Since he intro-
duced no evidence whatsoever on this score,
he failed to carry his burden of proof on
the constitutional issue, and the Court was
required to uphold the constitutionality of
the medical school's special admissions
program. Cf. Village of Arlington Heights
v. Metropolitan Housing Development Corp. ,

,__ U.S ___ 97 S eCt." 555 (1977).
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I.

THE CONSTITUTION DOES NOT PROHIBIT
A STATE UNIVERSITY FROM USING RACIAL
CRITERIA TO A LIMITED DEGREE IN DE-
TERMINING ADMISSION TO ITS PROFES-
SIONAL SCHOOLS, WHERE THIS IS DONE
FOR THE PURPOSE OF ALLEVIATING THE
SERIOUS SHORTAGE OF MINORITY PHY-
SICIANS AND LAWYERS RESULTING FROM
THE CUMULATIVE EFFECTS OF SOCIETAL
RACIAL DISCRIMINATION.

A.

What the Constitution Prohibits is
Not the Use of Racial Criteria by

a State, but the Practicing of
Invidious Racial Discrimination,
and the Limited Use of Racial
Criteria by a State University in
Determining Admission to its
Professional Schools Does Not
Constitute Invidious Discrimination,
Because it Advances a Valid State
Interest Relating to Achieving Full
Equality for Racial Minorities in
American Society.

This Court has held repeatedly, .most
recently in Unit'ed* 'ewishOrganizati~ons of
Williamsburgh v. Carey, ____U.. ___ 97

Man~y of the points in Parts I and II of
the Argument are discussed more fully In Sedler,
Racial Preference, Reality and the Constitu-
tion, 17 Santa Clara L. Rev. 329 (1977).
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jective independent of tyre racial discrimina-
tion that it was the object of the Fourteenth
Amendment to eliminate.? Loving v. Virginia, ,
388 U.S. 1, 11 (1967). See also Anderson v.
Martin, 375 U. S. 399 (1964).

By the same token, however, in those
limited circumstances where the use of racial j
criteria serves a racially neutral purpose,
as in Tancil, or relates to eliminating the f
present consequences of past discrimination,
as in Swann, or relates to advancing what this i
Court has found to constitute a valid state
interest, as in United Jewish Organizations,
such use does not amount to invidious racial. 1
discrimination and is not prohibited as such
by the Constitution.

The limited, non-stigmatizing use of :
racial criteria by the Davis medical school
in its special admissions program is directly
related to advancing the valid state interest
in alleviating the serious shortage of minor ity,'

BLEED THROUGH - POOR Copy

S.Ct. 996 (1977), that racial criteria may
be used by the state where such use is rea-
sonably related to the advancement of a valid
state interest. What the Constitution pro-
hibits is not any use of racial criteria or
any consideration of race, see e. g., Swann v.
Charlotte-Mecklenburg Board of Education, 402
U.s. 1 (1971), Tancil v. Wools, 379 U.S. 19
(19614), but invidious racial discrimination.
In most circumstances the use of racial cri-
teria will result in invidious racial dis-
crimination, because ordinarily race is
"irrelevant to any constitutionally acceptable
legislative purpose,? McLaughlin v. Florida,
379 U.S. 184, 192 (1964) so that the use of
racial criteria is not "necessary to the ac-
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physicians, and similarly, the limited use
or racial criteria by law schools in their
special admissions programs is directly
related to alleviating the serious shortage
or minority lawyers. The importance or
this value, or the promisee of' freedom" in
the Wartime Amendments has been consistently
recognized by this Court. Jones v. Alfred
H. Mayer Co., 392 U .S. 4109 196) Run-
yon v. McCrary, 4127 U.S. 160 (1976)T tz-
Patrick v. Bitzer, 4127 U.S. 1115 (1976To
United Jewish Organizations of' Williams-
bugh v. Carey, supra. When the state acts
to alleviate the serious shortage or minority
physicians and lawyers, it is acting to
make the "promise or freedom" a reality
f'or blacks and ror other racial-ethnic
minorities, such as Chicanos, Puerto Ricans
and Native-Americans, who like blacks,
have been subject to extreme victimization
and discrimination solely because of' the

1. As one commentator has noted: "ET~he
main thrust of' the Thirteenth, Fourteenth
and Fif'teenth Amendments was the construc-
tion or a penumbra of' legal commands which
were designed to raise the race of' freedmen
from the status or inferior beings -a
status imposed by the system of' chattel
slavery -to that or free men and women,
equal participants in the hitherto white
political community consisting of' the
'people or the United Ztates.'" Kinoy,
The Constitutional Right of' Negro Freedom,
21 Rutgers L. Rev. 387, 388 (1967).



color of their skin.2 Its use of racial cr-
teria for this purpose, therefore, advances
a valid state interest. Since this is so,
the use of racial criteria does not amount
to invidious racial discrimination and is
not as such unconstitutional. While the
existence of the special admissions program,
based on 'this limited use of racial criteria,
may result in the exclusion of some white
applicants who might have been admitted if
the program had not been in effect, this alone
does not render it unconstitutional, since
as will be demonstrated subsequently, the
use of racial criteria by the Davis medical
school in its special admissions program is
limited and clearly reasonable in the cir-
cumstances presented. The point to be
emphasized at this juncture is that where
'the use of racial criteria is directly re-
lated to the advancement of a valid state
interest, such use does not amount to invi-
dious racial discrimination and is not as
such unconstitutional.

2. For present purposes, since other racial-
ethnic minorities are included in the medical
school's special admissions program, it is
sufficient to note that the medical school
could reasonably conclude that since these
minorities are "non-white" and have suffered
the same kind of victimization and discrim-
ination as blacks, the needs and value of
the special admissions program apply equally
to them.
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i

16



17

B.

The Proper Test ifor Determining the
Constitutionality of the Use of
Racial Criteria in Special Admissions
Programs is the Test of Invidious
Racial Discrimination Rather than
the Test of "Compelling _State interest."

The California Supreme Court did not ap-
proach the question of the constitutionality
of the limited use of racial criteria in
the medical school's special admissions pro-
gram with reference to whether such use
amounted to invidious racial discrimination.
Instead it focused on what it saw to be the
racial classification involved in the special
admissions program and held that as a result,
the program's constitutionality had to be
sustained under the very exacting "compell-
ing state interest" test. Although it assumed
that the state's interests in alleviating the
serious shortage of minority physicians and
in integrating the medical school were "com-
pelling," it held that the racial classifica-
tion was unconstitutional on the ground-
although there was no evidence in the record
whatsoever on this point - that those in-
terests might be advanced, even if not as
effectively, by what it saw as "non-racial
alternatives." Thus, the program was held
to be unconstitutional because it failed to
satisfy the "less drastic means" aspect of
the "compelling state interest" test.

While, as will be demonstrated in Part
III of the Argument, the court's "armchair
speculation" as to the availability and
efficacy of non-racial alternatives to advance



18

the assumedly "compelling" racial ob jec.
tive was completely unwarranted on the state
of the record in this case, its invalidation
off the program under the "compelling state
interest" test could be anticipated once it
held that this "seemingly insurmountable
standard," Dunn v. Blumstein, 405 U.S. 330,
363-364 (1972) (Burger, C.J., dissenting)
had to be hurdled. P'ar' icularly when a
court engages in "armchair speculation" as
to available alternatives, it will nearly
always be possible to find that alternative
means would, to some extent, accomplish the
assumedly "compelling" objective, although
perhaps not as effectively as the means that
were chosen. Invocation of the "compelling;
state interest" test then frequently becomes
result dispositive. See, e. g. San Antonio
Independent School District v. Rodriguez,
411 U.S. 1 (1973) This may explain why in
recent years this Court has been reluctant
to create any new "suspect classifications,"
or "fundamental rights." See e. g.,. Stanton
v. Stanton, 421 U.S. 7 (1975); Massachusetts
Board of Retirement v. Murgia, 127 U. S. 307
(1976); San Antonio Independent School
District v. Rodrigues, sjupra Lindsey v.
Normet, 105 U.S. 56 (1972T. It may also well
be that this Court is moving away from the
"two-tier" approach to equal protection and
due process questions in favor of a "sliding
scale" standard of review. See. e.. Weber
v. Aetna, Casualty & Surely Co., 406U.S.
164, 172-173 (1972) Vlandis v. Kline, 412
U.S. 441, 456 (1973) (White, J., concurring);
San Antonio Independent School. District v.
Rodriguez, supra, at 98-99 (Marshall, J.,
dissenting).

Regardless of the continued vitality
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of the "two-tier" approach in other areas,
it simply has no application to the present
case. When dealing with the permissible
use of racial criteria, this Court has not
purported to test the racial classification
involved in such use against the "compell-
ing state interest" standard, but has'
focused on the question of whether, in the
circumstances presented, the use of racial
criteria itself amounted to invidious
racial discrimination. The unsoundness
of analyzing the validity of a racial
classification as such for constitutional
purposes stems both from the fact that. in.

r most circumstances race is indeed "irre-
levant to any constitutionally acceptable
legislative purpose," McLaug"hl'inr v. 'Florida,
379 U.S. 184, 192 (196L1). and from the fact
that in American society, classification
by race "is one which usually, to our nation-
al shame, has been drawn for the purpose of
maintaining racial inequality." Norwa'lk
CORE v. Norwalk Development Agoe, 395 F.2d
920, 931-932 (2d Cir. 196) Applying the
test of invidious racial discrimination,
this Court has consistently invalidated
the use of racial criteria directed against
racial minorities, because it has found
that such use was not remotely "necessary
to the accomplishment of some permissible
state objective independent'of the racial
discrimination which it was the object of
the Fourteenth Amendment to eliminate."
Loving v. Virginia, 388 U.S. 1, 11 (1967).
The use of racial criteria, therefore,
amounted to invidious racial discrimination
and was unconstitutional. It is this pur-
poseless and invidious racial discrimination,
then, this discrimination for discrimina-
tion's sake, that this Court has consistent-
ly invalidated. See 'e . , 'Gomil ioni V.

WORM
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Lightfoot, 364 U. S. 339 (1960 )';' 'MLaugh'li
v. Florida, "ypa; Anderson 'v. Martin, 375
U~S. 399 (1964) Loving v-. Vi '.1'nia,* sur
Hunter v. Erickson, 393 U.S. 385 (1969).

At the same time, recogr.Lzing the signi-
ficance of race in American society and the
history of discrimination and victimization
against racial minorities, this Court has
sustained the use of racial criteria when
it was shown to be non-discriminatory and
to serve 'a racially neutral purpose, Ta ncil
v. Wools, 379 U.S. 19 (1964), when it was
shown to be related to eliminating the con-
sequences )f past discrimination," Swarm v..
Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971), and when it was shown to
be related to the advancement of a valid
state interest, such as insuring the full
participation of racial minorities in the
political process. United Jewish Organiza-
tions off Wiliamsburgh v. Carey, ___U.S.

_____97 S.Ct. 996 (1977).

It should be noted in this regard that
invidious racial discrimination in favor of
racial minorities is just as unconstitutional
as invidious racial discrimination against
racial minorities If, for example, in a
city where blacks predominate, an ordinance
were passed reserving all public facilities
for the exclusive" use of blacks, that or-
dinance would be patently unconstitutional,
cf. New Orleans City Park TImprovemenit Assoc-
iation v. Deti ege, 35B U.S. 54 195B)
because it serves no purpose "independent
of the racial discrimination which it was
the object of the Fourteenth Amendment to
eliminate. " McLaughlin v.' Flori'da, supra.
The Constitution prohibits all invidious
,racial discrimination, whether it be practiced
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by the state at the instance. of whites or
whether it be practiced by the state at the
instance of racial minorities, and whether
the victims are racial minorities or whites,
or both. Cf. Castaneda v. Partida.___
U. S. _ _,97 &Ct . 1272 (1977)

What the Constitution does not pro-
hibit is the use of racial criteria in
certain circumstances, necessarily few
in number, where such use advances a valid
state interest. And one of these circum-
stances most clearly is where the limited
use of racial criteria is necessary to
overcome the present consequences of a
history of discrimination directed against
racial minorities, consequences that are
reflected both in a serious shortage of
minority physicians and lawyers, and in the
unlikelihood, given the realities of the
admissions, situation interacting with
those consequences, that a reasonable
number of minority applicants will be
admitted to professional schools today if
race is not taken into account.

In the view of the California Supreme
Court, this Court supposedly adopted the
"compelling state interest" test to deter-
mine the constitutionality of the use of
racial criteria, at least in 'recent times, 3

3. In Hiraba ashi v. United States, 320
U. S. 81 (1943), and Korematsu v.' United
States, 323 U.S. 214 (1944, this Court was
not dealing with a racial classification, but
a classification based on national origin
from a country with which the United States
was at war. While it is highly doubtful
whether those decisions would be followed (con't.)



in McLaughlin v. Florida, supra, and Loving
v. Virginia, supra. Although in those cases
this Court -did refer to racial classifica-
tions, as being "constitutionally suspect
and subject to the most rigid scrutiny,"
see e. g., McLaughlin at 192, it did so in
the context of noting that race was "?in
most circumstances irrelevant to any con-
stitutionally acceptable legislative pur-
pose." Id. In neither case didl this Court
find it necessary to distinguish between
"compelling" and "legitimate" state objec-
tives, nor didl it find it necessary to con-
sider whether such objectives could be
achieved by "!less drastic means." In
neither case was the state able to suggest
any conceivable valid legislative purpose
that was advanced by the use of racial
criteria, so that as this Court noted in
M~c~ugln the use of racial criteria was

redcedtoan invidious discrimination.
forbidden by the Equal Protection clause,"
Id. at 192-193, and as it noted in Loving,
"There is patently no legitimate overriding
purpose independent of invidious racial dis-
crimination which justifies this classifica-
tion." 388 U.S. at 11. The irrelevancy of

today,. they did niot involve the question of
what constitutes invidious racial discrimin-
ation and certainly furnish no warrant for
maintaining that the constitutionality of
the use of racial criteria must be tested
against the "compelling state ii1iterest"
standard. See the discussion of this point
in Sedler, Racial Preference, Reality and
the Constitution, 17 Santa Clara L. Rev.
329, 368-370 (1977).
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the "two-tierl"approach when dealing with
the constitutionality of the use of' racial
criteria is further demonstrated by Bolling
v. Sharpe, 347 U.S. 497 (1954), where this
Court, applying the supposedly less restric-
tive "rational basis" test, noted simply that
no legitimate purpose was served by racial
segregation in the schocAls, and by Anderson
v. Martin, supra, where it again simply
noted that there was "no relevance in the
State's pointing up the race of' the candid-
ate as bearing upon his qualifications for
office." 375 U .S. at 4OSj.

The point to be emphasized is that
since in most circumstances, race is "ir-
relevant to any constitutionally acceptable
legislative purpose," Mc~ughin at 192, the
"compelling state interest test is of no
utility in determining the constitutionality
of' the use of racial criteria. In most
circumstances, the use of racial criteria
simply cannot advance any valid-state in-
terest, so that such use is invidious and
hence unconstitutional. At the same timne,
given the significance of race in American
society and the history of discrimination
and victimization against racial minorities,
the consequences of which are being felt
most cogently today, in certain limited
circumstances, the use of racial criteria,
particularly when directed toward overcoming
the consequences of past discrimination and
victimization against racial minorities as
a group, may advance a valid state interest,
so that it does not amount to invidious
racial discrimination and is not as such
proscribed by the Constitution. United
Jewish Organizations of Williamsburgh v
Carey, supra; Swann v.' Charlotte-Mecklen-
burg Board of Educat ion , supra.



The California Supreme Court committed
serious constitutional error in failing to
approach the question of the constitutionality,
of the limited use of racial criteria in the
medical school's special admissions program
with reference to the standards promu~lgated
by this. Court to determine what constitutes
invidious racial discrimination. As a re-
sult, it struck down that program, the con-
stitutionality of which, as will be demon-
strated more fully in Part II of the Argument,
clearly can be sustained under those stand-
ards.
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II.

S THE LIMITED USE OF RACIAL CRITERIA

IN THE DAVIS MEDICAL SCHOOL'S SPECIAL

ADMISSIONS PROGRAM IS NOT VIOLATIVE

OF THE FOURTEENTH AMENDMENT.

A.

The Medical School Could Reasonably

Conclude that Without this Limited

Use of Racial Criteria, the Normal

Workings of the Admissions Process,

Interacting with the Cumulative
Effects of Discrimination Against

Racial Minorities as a Group, Would

Result in the Substantial Exclusionl
of Minority Aplicants and thus

Perpetuate the Serious Shortage of

Minority Physicians.

The primary justification for the limited

use of racial criteria in determining admis-

sion to the Davis medical school and 
to mned-

ical schools and law schools throughout 
the

,F4country relates to the desire of these in-

'st itut ions to help alleviate the serious
;; shortage of minority physicians and lawyers.

4. The admission of minority students 
under

the special admissions program will also 
serve

the objective of integrating the medical

schools and the law schools. But since the

objective of alleviating the serious short--

age of minority physicians and lawyers 
will (con't.)
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The necessity for such use in order to
secure the admission of a reasonable
number of minority applicants results both
from the excess of qualified applicants
of all races over the number of available
places in medical schools and law schools
today, which in practice has required that
great reliance be put on comparative ob-
jective indicator scores to determine
admission, and from the position of minority

in effect incorporate, the integration ob-
jective, the latter objective does not
require independent justification, and it
is not necessary for this Court to consider
in the present case whether the use of
racial criteria for integration purposes in
the context of special admissions programs
is constitutionally permissible. Cf.
Swann v. Charlotte-Mecklenburg Board of
Education, 402 u.S. 1 (1971) Otero v. New
York City Housing Authority 4184 F.2d-
1122 (2d Cir. 1973)

The states interest in alleviating
the serious shortage of minority physicians
and lawyers is not premised on the assum-
tion that only minority physicians and
lawyers can serve minority patients andj
clients. Rather it is that minority
persons should have a choice as indivi-
duals to follow their own preferences,
and that in order to have that choice,
there must be a substantial number of
minority physicians and lawyers available.
Moreover, in the past at least, white
physicians and lawyers have shown no great
disposition toward meeting the needs of
racial minorities for medical and legal
services.
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applicants as a group relative to white
applicants as a group in regard to cm
parative objective indicator scores.

For many yearn the number of qualified
applicants for admission to medical school
has vastly exceeded the number of available
places. In the present case, f'or example,.
there were 3737 applicants for 100 places
in the medical school's 197~4 entering class.
553 P.2d at 115 5. In Alve" v. Downstate
Medical Center, 39 N.Y.2d 326, 343 -N.E.2d
537 (1976), where the constitutionality of
the medical school's special admissions pro-
gram was sustained, the medical school had
6300 applicants for 216 places. In the
last decade or so, the same "admissions
crush" has affected the law schools as well.
In DeFun is v. ode gard, 416 U .S. 312, 3114
(197L) for example, the University of
Washington law school had 1601 applications
for 150 places. In 1973, it was estimated
that despite the rather large number of law
schools in this country, including some
that are accredited only in a single state,
there were two qualified applicants for
every available law school place. See the

5. Minority applicants _as a group may be
regarded as members of self-perpetuating
racial underclasses. See Morris, Consti-
tutional Alternatives to Racial Preferences
in Higher Education Admissions, 17' Sanita
Clara L. Rev. 279 (1977).

-I
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discussion in Redish, Preferential Law
School Admissions and the Equal Protection
Clause: An Analysis of the Competing
.Arguments, 22 U.C.L.A. L4. Rev. 3143, 361,
n. 85 (19714).

In order to make a choice that is both
seemingly fair to the large number of
qualified applicants and realistic in light
of the resources available to the institu-
tions, most medical schools and law schools
have placed primary reliance on what may
be called objective academic indicators,
in particular, standarized aptitude tests
such as the MCAT and LSAT, and undergradu-
ate grade point averages, and admit those
applicants who have the highest objective
indicator scores in relation to each other.
Making the choice on this basis is seemingly
fair to the applicants, since the criteria
of choice are "neutral," and is a matter
of realistic necessity for most institu-
tions, which do not have the resources to
make what is in any event a very question-
able determination of the "inherent
ability" or "comparative merit" of each
applicant, or to assess intangible factors
such as motivation, personality, profes-
sional aptitude and the like.

These objective indicators can only
predict - and' it is a matter of some debate;
as to how effectively they actually do pre
dict - comparative academic performance
while in school. The LSAT, for example, is
designed only to predict first year academic
performance in law school, and primarily
operates at the upper and lower levels:
students who score relatively high on these
tests are likely to perform at a relatively
high level in law school, while those who
score relatively low are likely to performWINI
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relatively poorly in comparison with other
students. See generally the discussionl in
Consalus, The Law School Admission Test and
the Minority Student-, 1970 U. Toledo L. Rev.
501. But all students having an LSAT score
above a certain level are likely to complete
successfully the program of instruction and.
to obtain their degree. Moreover, the law
schools at least do not claim that there is
necessarily any correlation between academic
performance in law school and success as a
lawyer, since law schools provide only aca-
demic training and do not attempt to teach
the myriad of other skills that are neces-
sary for success as a lawyer. See the dis-
cussions in Griswold, Some Observations on
the DeFunis case, 75 Colum. L. Rev. 512,
515 (1975); Brief for the Association of
American Law Schools as Amicus Curiae at
5-6, DeFunis v. Odegaard, 416 U. S. 312
(1974); Brief for the Law School Admissions
Council as Amicus Curiae, id. at 10-11.
It also appears that there may not be a
strong correlation between academic per-
formance in medical school and success as
a physician either. See e.gE., the dis-

cussion in Price, Taylor, Richards and Jacob-
sen, Measurement of Physician Performance,
39 J. Med. Educ. 203-210 (1964)

What all of this means is that the
process of admission to medical schools
and law schools today necessarily results
in the exclusion of a large number of
qualified applicants, at least some of whom
might turn out to be more competent prac-
titioners than those who actually are
admitted. Given the excess of fully
qualified applicants over the number of
available places, the line has to be drawn
somewhere, and most institutions have

-U
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decided that the most realistic way to draw
the line is on the basis of comparative
objective indicator scores.

However, as will be demonstrated
below, because of the cumulative effects of
racial discrimination and victimization on
racial minorities as a group in American
society, strict reliance on comparative
objective indicator scores will result in
the substantial 'exclusion of racial minori-
ties from the limited number of available
places in medical schools and law schools
today and-will perpetuate the serious
shortage of minority physicians and lawyers.
To their credit, the Davis medical school
and medical schools and law schools through-
out the country have forthrightly recognized
the racial dimensions of the problem and have
established special admissions programs
that involve the limited use of racial cri-
teria to secure the admission of a reasonable
number of minority applicants.

It must be emphasized that the minority
applicants who are admitted under the special
admissions program are, in the opinion of
the admitting authorities,, fully qualified
to complete the course of study, and in
fact, the great majority of them do so.
They are subject to the same standards of
academic performance as the students
admitted on the basis of comparative ob-
jective indicator scores, and are subject to
the same state examination and licensing
requirements. As a result of these special
admissions programs, in recent years there
has been some slight increase in the number
of minority physicians and lawyers, and a
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start toward alleviating the serious shortage
of' minority physicians and lawyers in this
country has at last' been made.

The reason why strict reliance on com-

parative objective indicator scores will
result in the substantial exclusion of' racial
minorities from the limited number of'
available places in medical schools and law
schools today relates to the cumulative
effects of' racial discrimination and victim-
ization on racial minorities as a group in
American society. Racial: minorities as a
group will-perf'orm less well in regard to
objective academic indicators when compared
to whites as a group because racial minorities
as a group have received substantially less

benefit from primary and secondary education
in hs country than have whites as a group.
The fact that they have received substanti-
ally less benefit from primary and secondary
education in comparison to whites results
from the racially segregated nature of
public education in this country, coupled.
with the substantially higher incidence of'
poverty among racial minorities as a group.

As regards racial minorities, segre-
gation interacts with poverty to produce a
condition of' extreme educational deprivation
in racially segregated schools. A much
larger proportion of minority children than
white children grow up in poverty - it is
not, necessary to set out at length, the now
all too familiar statistics showing the
substantial income gap between racial
minorities and whites in this country and the
substantially higher incidence of real.
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poverty among racial minorities6 - so that
a racially segregated school is likely to be
an "economically disadvantaged" school as
well. Not only do children from "economi-
cally disadvantaged" homes as a group for
obvious reasons start out with diminished
educational opportunities in comparison
with children from "economically advantaged"
homes, but it is clear that the most signi-
ficant school-factor affecting academic
achievement is the social class composition
of the school. In a school in which
tleconomically advantaged" children pre-
dominate, the level of academic achievement,
among both "economically advantaged" and
"economically disadvantaged" children, will
be higher than in a school in which
"economically disadvantaged" children pre-
dominate. See generally J. Coleman, et a.
Equality ofEducational Opportunity 298-30l
(1966). While there is some evidence that
racial segregation per se is an academic
handicap to minority students, see e.g. 1
U.S. Comm. on Civil Rights, Racial Isolation
in the Public Schools 81-91 (1967), this
fact is of little real significance, since,
given the class composition of the minority
population, predominantly minority schools.
will usually be predominantly "economically
disadvantaged" schools as well.

6. Nearly 40% of all minority children grow
up in families with income below low income
level compared with 11% of white children.
1975 Statistical Abstract,. table 652.
Of families with income of less than $5,000
the minority percentage is approximately
three times that of whites. Id., table 632.
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The overwhelming number of minority
children in this country, until very recently,
have received the great part of their pri-
mary and secondary education in racially
segregated, predominantly "economically dis-
advantaged," and very frequently tangibly
inferior schools, see e.gE., Hlobson v. Hansen,
269 F. Supp. 401l (D.D.C. 1967), aff~'d.,- '0
F92d 175 (D.C.Cir. 1969), schools which did
not and were not intended to maximize their
academic potential. The diminished edu-
cational opportunities resulting from racial
segregation in the schools have adversely
affected all the minority students who were
required to attend them, including those
coming from "economically advantaged"
backgrounds. While more minority students
are now attending and graduating from
college, the academic handicap and unful-
filled potential resulting from their
generally inferior primary and secondary
educational experience can never be erased,
and it is this that puts them at a clear
disadvantage in comparison with white
students as a group, who not only started
out in a better position due to the econ-
omically superior condition of whites as
a group, but who are far more likely to have
had an educational experience that maximized
their academic potential.

7

7. All of this is, of course, relative.
But both nationally, and within a given state,
the system of public primary and secondary
education is likely to have maximized the
academic potential of whites as a group far
more so than that of racial minorities as a
group.
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This has been the experience of by far
the 'largest part of minority students who
are In college today and who will be apply-
ing for 'admission to medical school and law
school over ,the next few years. In the
south, of course, very little actual desegre-
gation occurred until this Court's decisions
in Green v. School Board of New Kent County,
391 U.S. 430 (196, and Swann v. Charlotte-
Mvecklenburg Board of Education, 402 U.S. 1
(1971) so that if 1969 is used as the
starting date of substantial school desegre-
gation in the south (1972 would probably be
more realistic), until at least 1985,'a
minority student from the south applying to
medical school or law school would likely
not have attended desegregated schools
during his or her full educational experience.

Outside of the south, actual desegre-
gation is even less advanced. Fully 60% of
all blacks, for example, reside in the central
cities, 1975 Statistical Abstract, table 31,
where adherence to the "neighborhood school"
method of student assignment, building upon
existing residential racial segregation,

has produced a condition of extreme racial
isolation in the public schools. See
generally Office for Civil Rights, U.S.
'Dept. of Health, Education and Welfare,
Directory of Public Elementary and Sec'ordar
Schools in Selected Districts (1972); U.S.
Senate Select Comm. on Equal Educational Op-
portunity, Toward Equal Opportunity S.Rep.
No. 92-000, 92nd Cong., 2d Sess. (1972).
The degree of racial isolation i:s intensify-
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ing every day.8 While in recent years the
racial segregation existing outside of the
south has increasingly been found to be de
ur rather than de facto, it is the segre-
gation itself, (with the resulting attendance
of minority children in predominantly,
"economically disadvantaged" and very fre-
quently tangibly inferior schools) that is
educationally harmful to the minority child.
See the discussion in IKeyes v. School Dis-
trict No. 1, Denver, 43 U.S. 189, 228-2.'30
(Opinion of Powell, J .).

In California, racial segregation in
the schools has been found to exist in
virtually every district Oaving any substan-
tial minority population. Los Anigeles:;

8. The degree of racial isolation is the
sane with respect to other racial-ethnic
minorities, who have either been segregated
separately, see e~. United States V. Texas
Education Agency 467 F.2d 68Lt (5th Cir. 1972),
or together with blacks. See Keyes v. School
District No. 1, Denver, 413 U.S. 189, 197-
19 (1973)

9. The California Supreme Court has rejected
the de jure - de facto distinction, and has
held that all racial segregation is harmful
to minority children, so that school boards
in that state have an obligation to take
affirmative action to eliminate aczual segre'-
gation. See the discussion in Crawford v.
Board of Education of Los Ang"eles,' §jpra, 551
P.2d at 33.4.
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Crawford v. Board of Education v. City of Los
Angeles, 17 Cal. 3d 250, 551 P.2d 25 (1976)
Pasadena: Spangler v. Pasadena Ctty Board
of Education, 427 'F.2d 1352 (9th Cir. 1970);
Jackson v. Pasadena City School District, 59
Cal.2d 576, 372 P.2d 78 (1963). San Bernar-
dino: NAACP v. San Bernardino City Unified
School District, 17 Cal.3d 311,, 551 P.2d 49
(1976). San Diego: People ex rel. Lynch v.
San Die go Unified School District, 19 Cal.
App.3d 252, 96 Cal.Rptr. 65 (1971). San
Francisco: Johnson v. San Francisco Unified
School District, 500 F.2d.3 39 (9th Cir.
197hT San Francisco Unified School District
v. Johnson, 3-Cal.3d 937, 47T9 P .2d 69 (1971).
Santa Barbara: Santa Barbara School Dis-
trict v. Superior Court, 13 Cal.3d 315, 530
P.2d ..05 (1975).

Since by far the largest part of
minority applicants for medical school and
law school today have had this inferior ed-
ucational experience that did not maximize
their academic potential, it should not be
surprising that minority applicants as a
groups although fully qualified for ad-
mission, will not score as well with respect
to the objective academic indicators as
whites as a group, who are far more likely
t-o have had an educational experience that
did maximize their academic potential-, and
who as a group started out with a clear
advantage due to the economically superior
condition of whites as 'a group. If racially
segregated educations indeed "inherently
unequal," Brown v. Board of Education I,
347 U.S. 453, 495 (1954) then racial min-
orities as a group in this country have been
made "inherently unequal°''in comparison with
whites as a group, and this "inherent in-
~equality" comes through most clearly when
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racial minorities are competing with whites
for a limited number of available-places in
medical school and law school.

It can be argued that at least where
the racial segregation in primary and secon-
dary schools in a particular state was for
the most part de ie rather than die facto,
a state university is constitutionally pro--
hibited from basing admission to its pro-
fessional schools solely on comparative
objective indicator scores, since to do so
is to perpetuate the present effects of past
discrimination. Cf. Swann v. Charlotte-
Mecklenburg ,Board-of Education,' supra. But
that question is niot presented in this case.
The question presented here is whether the
Constitution permits the state to consider
the present effects of the denial of full
and equal educational opportunities for
racial minorities. For this purpose it is
irrelevant whether the racial segregation in
the state's public schools was' de facto or
de jure; in either case, from an educational
standpoint the result of such segregation
has been that the academic potential of
minority children has not been maximized,
and minority applicants as a .group, though
fully qualified for admission, cannot be
expected to perform as well with respect to
objective academic indicators in comparison
to white applicants as a group. This being
so, surely it is reasonable for the state,
in order to advance its vali4 interest in
alleviating the serious shortage of minority
physicians and lawyers, to take account of
the practical realities and Of the present
effects of thy; failure to maximize the aca-
demic potential of racial mirjorities as a
group, and to use racial criteria to a

U .
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limited degree in the admission process for
the purpose of securing the admission of a
reasonable number of minority applicants.

Insofar as the Medical School's
Special Admissions Program May
Have resulted in the Exclision of
Some Individual White Applicants
Who Might Have Been Admitted if
the Special Admissions Program Had
Not Been in Effect, It Does Not,
For that Reasonr Offend the Con-
stitution.

As a result of the medical school's
special admission program, which involved
the limited use of racial criteria, 16 out
of the 100 available places in the 1974
entering class were filled by minority
applicants, who, in the opinion of the
medical school's admlitting officials, were
fully qualified to complete the course of
study leading to the degree. 10 Presumably

10. The Davis medical school chase to limit
its special admissions program to minority
applicants from "economically disadvantaged"
backgrounds. But since a state may make a
"legislative determination" with reference
to group characteristics, it would be
equally reasonable for a state university,
in order to advance the valid state interest
in alleviating the serious shortage of
minority professionals, to take race into
account with respect to all minority ap-
plicants, including those who were not (conlt*.
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if the special admissions program had not been
in effect and all of the 100 places had been
filled solely on the basis of comparative
objective indicator scores, 16 additional
white applicants, of whom the respondent
Bakke may or may not have been one, would
have bgen admitted to the medical school in
1974 In this sense these 16 white appli-
cants may b e considered to have suffered
"detriment" from the existence of the special
admissions program and from the limited use
of racial criteria that it embodies. But
the same "detriment" would have been suf-
fered if the medical school had departed
from strict reliance on the comparative
obj ective indicator scores to fill those 16
places for any other reason. There is no

"economically disadvantaged" or who had
not been compelled to attend racially seg-
regated schools. Such a classification
would be only mildly overinclusive and would
avoid the need to make elusive, and in-
trusive individualized determinations of
"disadvantage."

11. The fact that these sixteen white
applicants had higher comparative objective
indicator scores than the sixteen minority
applicants who were admitted under the
special admissions program in no sense
means that they were "more worthy" or
"more qualified" to become physicians than
the minority applicants. It means only
that they had higher comparative objective
indicator scores, which, considering the
superior educational opportunities enjoyed
by whites as a group in California compared
to those enjoyed by racial minorities as a
group, is not at all surprising.
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question as to the medical school's entitle-mnent to depart from strict reliance on
comparative objective indicator scores ,
for, as the California Supreme Court em-
phasized, the medical, school was not re-
quired to utilize-only the "highest
objective academic indicators" as the sole
criterion for admission. 553 P.2d at 1166.
Indeed, even on the questionable assumption
that the comparative objective indicator
scores represented "comparative merit,"
there is no principle that requires the
government to distribute "benefits" on
the basis of "comparative merit." If there
were, then veterans preference in civil
service, for example, would be unconstitu-
tional, which it clearly is not. See e.
Koelfgen v. Jackson, 355 F. Supp. 2143 (D.
Minn. 1972), aff' d. mem., 410 U.S. 976
(1973). The medical school could have given
preference to returning veterans, and in
addition, as the California Supreme Court
again specifically recognized, it could
have given preference to "disadvantaged"
applicants, or to applicants who demon-
strated an intention to practice in an area
in which there was a shortage of physicians.
553 P.2d at 1152. In all of these instances,
the applicants with higher comparative ob-
jective indicator scores would have been
excluded, without a constitutional eyebrow
being raised.

Why, then, it may be asked, should a
different result obtain because the medical
school tried to overcome the effects of dy

racial discrimination by departing from
strict reliance on comparative objective
*indicator scores and taking into account
the fact that some applicants were members
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of racial minorities? This was done for the
purpose of advancing the valid state inter-
est of alleviating the serious shortage of
minority physicians, and because the medical
school concluded that in light of the
generally inferior educational opportunities
of racial minorities as a group in compari-
son to whites as a group, this was the only
way that the admission of a reasonable
number of qualified minority applicants
could be secured. Since the purpose of the
special admissions program was to over-
come the effects of past discrimination
against racial minorities and to bring
about some degree of racial equality in the
medical profession, it can be held that the
special admissions program is fully con-
stitutional because it was not intended to
and does not in fact advance a. racially
discriminatory pur~pose. See United Jewish
Organizations of Wlimbrv.Care,
U.S. ___,97 S.Ct. 9962 1016-1017 ( 19771-
(Opinion of Stewart, 3.).

Leaving this point aside, and assuming
that the 16 white applicants who might have
been admitted if the special admissions pro-
gram had not been in effect have suffered
"racial detriment," the question is still
whether the Constitution prohibits the use
of racial criteria otherwise related to
advancing a valid state interest, if it
results in any "detriment" to whites.

The argument that taking race into
account, even for the purpose of insuring
full equality for racial minorities in
American society, as reflected here in try-
ing to alleviate the serious shortage of

-I
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minority physicians, is necessarily unconsti-
tutional if it produces any "detriment" to
whites is premised on the assumption that
"favoring" racial minorities in any way at
all is inconsistent with the Fourteenth
Amendment value of racial, neutrality. But
the primal value of the Fourteenth Amendment
and of the Wartime Amendments, taken as a
whole, was not the value of racial neutrality,
but the value of black freedom, designed to
achieve full equality for the newly freed
blacks in American society and to secure in
that society a place for blacks as a group 1equal to that enjoyed by whites as a group.1
As this Court so long ago observed when
speaking of the Fourteenth Amendment 's
guarantee of equal protection of the laws :

12. Insofar as other racial-ethnic minorities,
such as Chicanos, Puerto Ricans, and Native-
Americans have been subject to extreme
victimization and discrimination because of
the color of their skin and insofar as they
have been assimulated to blacks for purposes
of societal racism, they can likewise be
assimilated to blacks for the purpose of
being brought within the Wartime Amendments'
guarantee of black freedom. And a state
university, seeking to make black freedom a
reality by alleviating the serious shortage
of black physicians in American society, may
similarly assimilate these racial-ethnic
minorities to blacks and include them within
the scope of its special admissions program.

I.
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"[ilf other rights are assailed
by the States which properly and
necessarily fall within the pro-
tection of these articles, that
protection will apply, though the
party interested may not be of
African descent. But what we do
say, and what we wish to be under-
stood, is, that in any fair and just
construction of any section or
phrase of these amendments, it is
necessary to look to the purpose
which we have said was the prevail-
ing spirit of them all, the evil
which they were designed to remedy,
and the process of continued addition
to the Constitution, until that
purpose was supposed to be accom-
plished, as far as constitutional
law can accomplish it." The Slau hter-
house Cases, 83 U.S. (16 Wall.) 36,
72 (1883).

Considering the Wartime Amendments as a whole,
they may be deemed to have created a con-
stitutional right of black freedom, designed
to overturn forever the premise that blacks
were an inferior and subordinate class, and
to insure that they would be equal partici-
pants in that community consisting of the
"people of the United States." See the
discussion in Kinoy, The Constitutional. Right
of Negro Freedom, 21 Rutgers L. Rev. 387,
388' (1967)."

It was this constitutional right of black
freedom that was recognized by this Court in
cases such as Jones v. Alfred H. Mayer Co.,
392 U.2- 409 (196) and Runyon v. McCrary,
427 U.S. 160 (1976), where it held that Con-
gress could prohibit all racial discrimination
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by private persons, so as to keep the promise
of full equality that was made to blacks on
behalf of the Nation by the enactment of the
Wartime Amendments. Racial neutrality is
also a Fourteenth Amendment value, but
surely it cannot be contended that it must
abrogate and supplant the primal value of
black freedom. When a state university,
cognizant of the serious shortage of minority
physicians and lawyers, and of the educational
deprivation of racial minorities as a group,
uses racial criteria to a limited degree in
order to secure the admission to its pro-
fessional schools of a reasonable number of
fully qualified minority applicants, it is
acting in the best sense to implement the
constitutional value of black freedom. If
in so doing, it departs to a limited extent
from complete racial neutrality, this is
because, to that extent, it has found it
necessary to prefer one constitutional value
over another. As the New York Court of
Appeals observed in upholding a state medical
school's special admissions program, which
like the program of the Davis medical school,
involved the limited use of racial criteria:
"It would indeed be ironic and, of course,
would cut against the very grain of the amend-
mnent, were the equal protection clause used
to strike down measures designed to achieve
real equality f~or persons whom it was intended
to aid." Alvey v. Downstate Medical Center,
39 N.Y.2d 326 3~4 N.E.2d 537, 5L~45145 (1976).
The Constitution does not prohibit the state
from acting to advance the value of black
freedom, and the "detriment" that its action
here may cause to some white applicants is
no different from the "detriment" suffered
by any other person when the state makes a
constitutionally permissible choice between
competing values and interests.
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It is important to emphasize that the
action of the medical school in the present
case was not designed to and did not have the
effect of subordinating the value of racial
neutrality to the value of black freedom,
but of striking a reasonable' accommodation
between these two values of the Fourteenth
Amendment. In the view of the amicus, the
Fourteenth Amendment' requires that such a
reasonable accommodation be made. Suppose
the highly unlikely event that a state em-
barked on a "crash program" to increase the
number of minority physicians and lawyers
and decreed that for the next five years
only minority applicants would be admitted
to the state's medical schools and law
schools. Although this exclusive use of
racial criteria to determine admission to
medical school and lawr school would advance
the valid state interest in alleviating the
serious shortage of minority physicians and
lawyers, and in this respect the constitu-
tional value of black freedom, it would do
so at the cost of completely subordinating
the value of racial neutrality and com-
pletely denying access to medical school
and law school to white applicants. Such
total' exclusion of white applicants, it is
submitted, can justifiably be termed "re-
verse discrimination," and would be uncon-
stitutional, because the means chosen by
the state to achieve its objective did not
strike a reasonable accommodation between
the interests of racial minorities as a
group and the interests of white applicants
as a group, and between the Fourteenth
Amendment value of black freedom and the
Fourteenth Amendment value of racial neu,-
trality.

Of course, this is not what was done



by the Davis medical school and is not what
has been done by medical schools and law
schools throughout the country.13 The
special admissions programs adopted by
medical schools and law schools involve
only the limited use of racial criteria to
secure the admission of a reasonable number
of qualified minority applicants. The
great bulk of the available places are
filled on the basis of comparative objec-
tive indicator scores, which means that,
as here, they will be, filled by white appli-
cants. Thus, the special admissions program
does not cause "detriment" to white appli-
cants as a group, and results only in the
exclusion of some individual white appli-
cants, who could have been excluded for a
number of other reasons and could have been
excluded in any event if there was any de-
parture from strict reliance on comparative
objective indicator scores. Insofar as
the special admissions program makes use of
racial criteria, then, it strikes a reason-
able accommodation between competing group
and individual interests and between the

13. As one commentator has observed, when
the white majority provides a benefit to
racial minorities, it is not "likely to be
tempted either to underestimate the needs
and deserts of whites relative to those
of others, or to overestimate the costs
of devising an alternative classification
that would extend to certain whites the
advantages generally extended to blacks."
Ely, the Constitutionality of Reverse
Racial Discrimination, 41 U. Chi L. Rev. 723,
735 (1974).
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Fourteenth Amendments values or black freedom
and racial neutrality.

The matter of striking a reasonable ac-
comodation between competing group and in-
dividual interests, and because the use of
racial criteria is involved, between the
Fourteenth Amendment values of black freedom
and racial neutrality, is illustrated by
the decisions of the federal courts of
appeals with respect to the constitutionality
of affirmative minority hiring remedies.
These courts have consistently held that
some preference can be given to minority
applicants in the hiring process until a
minimum percentage of the workforce is
composed of minorities, but that all of the
available jobs cannot be reserved for
minority applicants, and that they can be
hired only in a reasonable proportion to
white applicants. See e.g. Castro v.
Beecher, 1159 F.2d 725 (1st Cir. 1972
Vulcan Society v. Civil Service Commission,
4T90 F .2d 387 (2d Cir. 1973) Erie Human
Relations Commission v. Tullio, 1493 F.2d
371 (3rd Cir. 1974) NAACP v. Allen, 493
F.2d 371 (3rd Cir. 1974) Carter v. Gallagher,
452 F. 2d 315 (8t 14Cir.) cert. denied, 406
U~ S. 950 (1972). In this way, the affirm-
ative hiring remedy does not result in

14. As the Eighth Circuit observed in Carter
v. Gallagher, at 330:

"The absolute perferenice ordered by
the trial court would operate as a
present infringement or. those non-
minority group persons who are (con't.)
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"detriment" to white workers as a group,
although it may as to individual white
workers who might have been hired if the
affirmative hiring remedy had not been
imposed. As such, it strikes a reasonable
accommodation between the Fourteenth Amend-
ment values of black freedom and racial
neutrality.15 The same approach was taken
by the New York Court of Appeals in Alvey
v. Downstate Medical Center, supra, where

equally or superiorally qualified
for the fire fighter's positions;
and we hesitate to advocate imple-
mentation of one constitutional
guarantee by the outright denial
of another. Yet we acknowledge
the legitimacy of erasing the
effects of past racially discrim-
inatory practices .. . To acco-
mmodate these conflicting consider-
ations, we think some reasonable
ratio .'or hiring minority persons
who can qualify under the revised
qualification standards is in
order for a limited period of time
until there is a fair approximation
of minority representation con-
sistent with the population mix in
the area."

15. In this situation the imposition of the
affirmative hiring remedy is imposed to over-
come the present effects of past discrimina-
tion by the particular employer. But the
minority workers who are benefited thereby
are not necessarily the ones who have been
the victims of the past discrimination, and
the white applicants who may suffer "detri- (con'tt)
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it upheld the constitutionality of the medi-
cal school's special admissions program,
noting that the use of racial criteria in
such a program had to be limited in scope and
designed to secure only the admission of a
reasonable number of minority applicants.

In United' Jewish Or ganizations of
Williamsburgh v. Carey, ___ U.S. ___, 97
S.Ct. 996 (1977),s this Court, although with
differing rationales' agreed on the constitu-
tionality of a state's use of racial criteria
in legislative redistricting, where this was
designed to achieve full equality for racial
minorities in the political process, although
it caused "detriment" to white voters
residing in the affected legislative dis-
tricts by diluting their political power.
The Court noted that while the effect of the

ment" thereby in no way have benefited from
the past discrimination. The point is that
here the affirmative hiring remedy advances
the ,valid state interest in securing equal
employment opportunities for racial minor-
ities as a group while in the present case
the special admissions program advances
the valid state interest in alleviating
the serious shortage of minority physicians
and lawyers. In both situations the limited
use of racial criteria strikes a reasonable
accommodation between competing group and
individual interests and between competing
constitutional values. And, of course, the
use of racial criteria, where it advances
a valid state interest, is "not confined
to eliminating the effects of past discrim--
ina[tionj." United Jewish Organizations' of
Williamsburgh v. Carey ___ U.S. ___,97

S. Ct. 996, 2007 (1977)
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redistricting was to give racial minorities
an effective voting majority in some dis-
tricts, it did not "fence out"' the white
population from effective participation in
the 'political processes of 'he county -or
unfairly cancel out white 'voting strength.

I 97 S.Ct. at 1010. What the state did was to
take race into account in order to "achieve
a fair allocation oX' political power between
white and non-white" voters." Id. at loll.
In effect the state struck a reasonable ac-
comnmodation between competing group in-
terests and between the Fourteenth- Amnendmnt
value. of black freedom - reflected by a
"fair allocation of political power -
and the Fourteenth Amendment value of racial
neutrality - reflected by the fact that the
redistricting did not unfairly cancel. out
white voting strength.

The same reasonable accommodation
characterizes the special admissions program
of the Davis medical school and of medical.
schools and law schools throughout the
country. If the Fourteenth Amendment does
not "mandate any per se rule against using
racial factors in districting and apportion-
menit," Id. at 1007, the amicus would respect-
fully subSmit that it does not mandate any
per se rule against the limited use of racial
criteria in determining mission to pro-
fessional school either, and that

16. The reasonableness of the use off' racial
criteria in the present case is not affected
by thie fact that the medical school identified
a specific number of places that it expected
to be filled by minority applicants. Despite (con't )

1111 m imi
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where the use of such criteria strikes a
reasonable accommodation between the in-
terests of racial minorities as a group and
the interests of white applicants as a group,
and thus between the Fourteenth Amendment
values of black freedom and of racial neu-
trality, it is fully constitutional 7

the emotional reaction conjured up by the
use of the term "quota," the number "116"1
(which was not invariably used every year)
was chosen as a result of the informed
judgment of the faculty as to what number
would in fact be produced by the good faith
application of its standards. It may be
noted in this regard that in 1974 only 88
out of 628 minority applicants were even
granted interviews. 553 P "2d at 1158.

17. In this connection, it may be noted
that while the use of gender-based criteria
has generally been found to be invidious,
because it advanced no valid state interest
independent of a "mandatory preference on
the basis of sex," Reed v. Reed, 404 U.S.
71, 76 (1971), this Oourt has sustained
the constitutionality of the use of gender-
based criteria., without further differenitia-
tion, when it was shown to be reasonably
related to 'overcoming the consequences of
past discrimination against women as a group.
Kahn v. Shevin, 416 U.S. 351 (1974);'
Califano v. Webster, ___U. S. ___,97

S.Ct. 1192 (1977).



. 52

III.

EVEN IF THE CONSTITUTIONALITY OF
THE SPECIAL ADMISSIONS PROGRAM MUST
BE DETERMINED UNDER THE "COMPELLING
STATE INTEREST" TEST, THE CALIFORNIA
SUPREME COURT ERRED IN CONCLUDING,
PARTICULARLY ON THE STATE OF THE
RECORD IN THIS CASE, TAT THE RACIAL
OBJECTIVES WHICH IT ASSUMED TO BE
"COMPELLING"' COULD BE ADVANCED BY
"LESS DRASTIC MEANS."?

As the amicus has argued prev.1ously,
the "compelling state interest" test and the
"two-tier" approach that it embodies, re-
gardless of its continued vitality in other
areas, simply has no application to the pre-
sent case, in view of the body of doctrine
that this Court has developed to determine
the constitutionality of a state's use of
racial criteria. But even on the assumption
that this is not so, the California Supreme
Court's application- of the "compelling state
interest" test in the present case to in-
validate the medical school's special ad-
missions program was manifestly improper.
Although that court assumed that the medical
school's special admissions program advanced
compellingn" state interests in alleviating
the serious shortage of minority physicians
and in integrating the medical school, it
held that the program was unconstitutional
because those objectives could be achieved,
although perhaps not as effectively', by the

The points in Part III of the Argument
are discussed more fully in Morris, Constitu-
tional Alternatives to Racial Preferences in
Higher Education Admissions, 17 Santa Clara.
L. Rev. 279 (1977).

pI
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use of non-racial alternatives, so that the
program did not satisfy the "less drastic
means" aspect of the "compelling state in-
terest" test.

Apart from the questionable propriety
of considering the availability of non-
racial alternatives to advance a "coinpell-
ing"objective that is racial in nature,
compare Alv v Downstate' Medical Center,
39 N.Y.2d 326733W8 N6E.2d 537 (1976),
the California Supreme Court was completely
unwarranted in engaging in rank "armchair
speculation's as to the availability and
efficacy of the non-racial alternatives that
it posited. This is particularly so, since
there was no evidence whatsoever in the
record dealing with the availability and
efficacy of these alternatives, or contra-
dicting the medical school's judgment that
the special admissions program was the only
way 'that the admission of a reasonable
number of minority applicants could be
secured. The chairman of the medical
school'salmissions committee and the associ-
ate dean of the medical school testified
that "in the Judgment of the Davis medical
school, the special admissions program is
the only method whereby the school can pro-
duce a diverse student body." (Tr. 67-68)
(emphasis added). This testimony estab-
lished prima facie that non-racial alterna-
tives realistically were not available or
efficacious, and shifted the burden of
proof on the issue of "less drastic means"
to Bakke. It was then incumbent on Bakke
to introduce evidence as to the availability
and efficacy of non-racial alternatives, and
he introduced no evidence whatsoever on this
score. Since the assailant failed to carry

III low"
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his burden of' proof' on this question, the
court was required to uphold the constitu-
tionality of' the special admissions program.
Cf'. Village of' Arlington Heights v. Metro-
politan Housing Development Corp., ___

u.S. ___, 97 S.Ct. 555 (1977)
Instead the court proceeded to engage

in the rankest sort of' "armchair speculation"
as to the availability and ef'f'icacy of' non-
racial alternatives and proceeded to in-
validate one of' the very f'ew societal efforts
designed to achieve full equality f'or racial
minorities and to overcome the cumulative
effects of' societal discrimination and vic-
timization against them, on the ground that
the assumedly "compelling" racial objectives
could be advanced by means "less detrimental
to the rights of' the majority." 553 P.2d at
1164-1165. The court said that the medical
school could make an "individualized deter-
mination" of' the "'inherent ability" of' each
applicant, and that~it could take into
account factors relating to the "needs of'
the profession and society, such as an
applicant's professional goals." 553 P.2d
at 1166. But It is precisely this kind of'
"individualized determination" that is it-
self' suspect when a large number of' fully
qualified applicants have applied f'or a
limited number of' available places. The
reason why medical schools and law schools
today must place heavy reliance on compara-
tive objective indicator scores to allocate
the limited number of' available places is
precisely because they have concluded that
in light of' the large number of' qualified
applicants, they cannot make an "across the
board" determination of' the "inherent
ability" and "comparative merit" of' every
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applicant. The matter of "taking into
account the applicant's professional goals"
also would be of dubious efficacy in in-
creasing the number of minority students,
since once this was known to be a considera-
tion, a large number of applicants would
suddenly assert a desire to practice in
minority communities, although heretofore
white physicians have apparently not felt a
compelling urge to do so. And, of course,
once the applicant was admitted, the medical.
school would have no way of coercing com-
pliance with the previously stated "pro-
fessional goals." It was certainly reason-
able for the medical school to conclude, in8
light of the available empirical evidence,1
that,, as they are now, minority physicians
would be far more likely than white physicans
to practice in minority communities and to
be concerned with meeting the medical and
health needs of minorities.

The court also said that while the
medical school could not 'take race into
account, it could give preference to "dis-
advantaged applicants of all races." 553
P.2d at 1166-1167. Since racial minorities
as a group are proportionately more "dis-

18. See e g. U.dS. Dept. of Health, Educa-
tion & Welfare, Characteristics of Black
Physicians in the United States (1875)
Johnson et al., Recruitment and Progress of
Minority Mledical School Entrants, 1970-1972,.
J. Med. Educ, Supplement 50 (July, 1975);
Tilson, Stability of Employment in OEQ
Neighborhood Health Centers, 11 Medical. Care,
No. 5 (1973).
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advantaged:" than whites as a group, the use
of the "disadvantaged" criterion would, the~
court assumed, insure the admission of some
minority applicants, its assumption in. this
regard demonstrates most clearly the dif-
ference between deciding cases on the basis

of "armchair speculation" and on the basis
of evidence in the record. Apart from the
fact that the increased admission of "dis-
advantaged' whites, regardless of whether it
might be jubstified on other grounds, would
not advance the racial objectives assumed by
the court to be "compelling," it is clearly
erroneous to believe that the use of the
"disadvantaged" criterion would result in
the admission of very many minority appli-
cants.

In the first place, while proportion-
ately there is a substantially higher, in-
cidence of "economic disadvantage" among
racial minorities as a group than among
whites as a group, in strict numbers terms

-which is what is important here - there
are more "economically disadvantaged" whites
than there are " economically disadvantaged"
racial minorities. For example, in 197)4
there were 6.2 million white children under
18 years of age in families below low-income
level compared to 4.0 million non-white
children, although only 11.2% of all white
children were in families below low-income
level, compared with 38.4% of all non-white
children. 1975 Statistical Abstract, tables
359, 652. Even assuming that "disadvantaged't
minorities as a group scored equally well
on the objective academic indicators in
comparison with "disadvantaged" whites as a
group, there" would still be a substantially
higher number of whites competing for the

ue
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"disadvantaged" places than racial minorities.

Beyond this, "disadvantaged" whites as
a group are likely to score better on the
objective academic indicators in comparison
with "disadvantaged" minorities as a group,
because, given the racially segregated nature
of public education in this country, they are
likely to have received more benefit as a
group from primary and secondary education
than "disadvantaged" minorities as a group.
This is so in part because "disadvantaged"
whites more often than not will have re-
ceived their primary 'and secondary education
in predominantly white and very likely pre-
dominantly "advantaged" schools, and because
racial segregation itself, usually in
tangibly inferior schools, adversely affects
the academic performance of minority children.
Thus, as far as whites as a group are con-
cerned, "economic disadvantage" does not
necessarily produce an equivalent "education-
al disadvantage." The "better" education
that "disadvantaged" whites as a group have
received is likely to be reflected inhigher
comparative objective indicator score,~

19. For example, recent Law School Admission
Data Service statistics indicate that in the
applications for the nationwide entering
class of 1977, using the lower cut-off point
of a 2.5 GPA and a 500 LSAT score, over 1000
white applicants characterized their socio-
economic status as low. The total number of
minority applicants in this category, with-
out regard to socio-economic status, was ap-
proximately 350. See the discussion in Sedler,
Racial. Preference, Reality and The Constitu-
tion, 17 Santa Clara L. Rev. 329, 343-344I,
56 (1977).
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so that the use of the "disadvantaged" cri-
terion will most certainly favor "disadvan-
taged"? whites and is not likely to result in
the admission of any substantial number of
"disadvantaged" minority applicants. As to
the effect of the "disadvantaged" criterion
on the increased admission of racial minor-
ities, see also Brief of Law School Deans on
Petition for Certiorari, Rege nts of the
University of California. v. Bakke, No. 76-811,
Oct. Term, 1976, pp. 28-29.

The California Supreme Court was com-
pletely unwarranted, on the basis of the
record in the present case, in concluding
that non-racial alternatives would advance
to any degree at all the racial objectives
that it assumed to be "compelling." Since
the uncontradicted evidence presented by the
medical school showed that in the judgment
of its faculty only the special admissions
program would secure the admission of a
reasonable number of minority applicants,
the burden was on Bakke to demonstrate the
availability and efficacy of alternative
means. When he introduced no evidence on
this point, the court, under a proper appli-
cation of the "compelling state interest"
test, was required to uphold the constitu-
tionality of the special admissions program.

The importance of the substantive
issues involved in this case does not alter
the fact that constitutional questions, like
other questions, must be determined in
accordance with recognized principles relat-
ing to the allocation of the burden of proof.
Indeed., precisely because important sub-
stantive issues are involved here, issues
going to whether the state can make limited
use of racial criteria, in order to insure

I
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full equality for racial minorities and to
overcome the cumulative effects of discrim-
ination, and victimization against them, it
is absolutely crucial that these issues be
properly developed, and when their resolu-
tion depends on factual, determinations,
there must be proof to support these deter-
minations in the record,. If the California
Supreme Court was going to apply the "com-
pelling state interest" test here, it was
not permitted to engage in "armchair specula-
tion" as to the availability and efficacy of
"less drastic means." Since the uncontra-
dicted evidence introduced by the medical
school showed that in the judgment of its
faculty only the special admissions program
would secure the admission of a reasonable
number of minority applicants, the burden
shifted to Bakke to demonstrate the avail-
ability and efficacy of "less drastic means."
When he failed even to attempt to sustain
this burden, the court was required to reject
the constitutional challenge. Cf. Village
of Arlington Heights v. Metropolitan Housing
Development Corp., supra.

CONCLUSION

For the reasons stated herein, the
amicus respectfully submits that the judg-
ment of the Supreme Court of California should
be reversed.

Respectfully submitted,

Robert Allen Sedler
Wayne State University
Law School
Detroit, Michigan 418202
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University off Pennsylvania
Law School
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19174

Arval A. Morris
University off Washington
Law School
Seattle, Washington 98195
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