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J EROCLRBLINRS J
. MR, CNIEY JUSTICE GURGER: fhe £irst cess on ot
- 1

W%‘_#ﬁiﬂﬂdﬂr 38 Ho, 76~B11, Reqents of the .lﬁiwrliw of |
ifornia against Dakke.
Mr, Cox, you mey procesd whenever yer're veady.

ORAL ARGUMENT OF ARCHIBALD COX, ':'zs‘q;& o
Oll BEHALF OF 'NE PETITIONER
M. CoX:  Jx. Chdaf Jumtice, and pey ic please Hin
Couxte
Thiz cesu, here on verticzzrl o Hiz fupreme Donse
of Califormie, presents 5 uinole vital gusstier: whechar a
7 State univeraity, which is forced by limited resouvcus to
select a relutively small stnber of students fiam & much
large nupbey of well-guslifled spplicanes, i= fresm, H
vnimﬂ:l.riiy,' to tako 1nto sccoint the fact that & gquelitied

appicant iz black, Chilcano, Aoien or mabive Nurican A8

srdey to looyuise e nusber of quslified metbers of thosa
rdnordty growme t?-rﬁtu:n for whe sducated profsunions aud
paxidcipating i them, Profassions From whicsh adnaxicias wers
;un_;; grcloduw] bwcriee of ganarations of parvasive raclal
discrininetion.

Pha daswEr vhioh tha Couct gives w11 decsrndne,
pertaps for decedes, whothuy marbars of thesa mnositlza aru
*o have toe kipd of meaningful scomss to hicher sducation

 in the prafuisien, vhi® vis wiversities have accorded them
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dn recwmt years, or are to bu (AFACGS 26 EhE triviel mumberd
Which Ehey warw prior to thw sdoption of winority sdmissiors
There s vhrss facts, realitles, which cosinated Eis

sitoation that the lNedical Scheol at Pavis had hefove Lt;
and which I think must contrsl the dezision of this Court,

The fivst {s thas the uunber of gqualified sppiicancs
for the ration's professlcial schuole s vaonly grsacsr them
the numbes of places avatlanle. That 42 3 Fact and an
inescapable fact. In 1075-76, for s¥ampls, thars vare roldhly
30,600 'g’uﬁtﬁﬁﬂ applicants for admission to mediecal schupl,
& milch greatur nember of ectoal applicents, snd thare wera
oaly svott 14,000 placas.

At Davis, thwos msre 75 wpplizangs for sverd sost,
fn 19733 £p 31974, = Snale ad visen 20 37 o 3y

Shothat the probiie, 1 pea of saisctlon smorg
jtalified aoplie=abs, not of illsy &0 vain Frov & pysfessiont | |

stucatdeo.

Thae surswsd feelb; o= wWilch Sipte i= o5 2sad foxr M oo
slsbocnee, bon i inm & fact, for quasrations vaolal discrindres
tlén 4k Mo Unlred fenems, ritell of 1 sefatlavad by mmonn-

stivuticnsl Oeare noelen, :vaiated] ssstaip ninesitias, condenns |

=Sdir o fnferior wivcetion, md shiot ciem oot of the' &
Inporssint 2nd sasiitying aradcts of Anmefdiecas Yife, {nolidins

pmmmnnt andl she prefusaicnn,
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i S 20d the groatest problem, &5 the CArmsnie Camitssion
‘i Hikghs Edication notad fure than tsi yeess sio, tha grestest
prablen in mchisving rasial 'jmﬁti;,m,ir'_n; 2o fraw thoge
minorities ints the profssuiuns that play 5o important L-_-plrr&'
in ouxr national 1ifa.

And then there &5 one third fact. Thess is no
raztally blind method of selection, which will enrell todsy
‘more than & trickle of minazity studenws ir the nation's
colieges =nd profeseians, [lsie ave the céaiitius whicl G
tniversity of California 4t Davis Meaical School Taced in

1866, nasl whiph, T wav, T chink Hite Court mest faoe whan it
comas te dks ducielon.

Un=dd 1855, ehe spolicencs aE Davis; s st mose
othus medioal achosls, wera chetsn or tha h=sie of scores

an the medical aptitulds seng, their collage griades, end othex s
parsocal prpsyiences and quelificatricos, as revosled In the

spaiicatdon.

Mo process gecladod, vi=tially, almos: 2ll mosbere
‘ofF nﬂ::rux:l.t.y lf.‘rﬁle...'-H, gvon-whan vhay wera Tolly miiﬂﬂﬂ foxr
plaset, hecsuse thals scoms, Uy i I4Me, Verz lewes =a the
Mitpgeitiyy wenc and ly eollisge Joule poine sverzges.

tore woio N Liachk netmdents G ne CotoXngsy in
the class entecing Bayis $a 1968, 1f oni pots Re one )38
i pasdoricuntldy plack pallzal soiocls, [gkeyd mnsd Monewsy,

fiEs e ook percent, eishe-tudhs cf ona paresml of 43 I
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iea) students in the Unttnd Sates vers bisck in whe year
6369,

In 1966, tha faculey se Davis soncludsd that drawing
into the medical collags qualiffed members of minorities —-—
minoxities long vickimiezed by raclzi discrivdnetion -~ would
yield important educational, professional snd socdial benefits.
It then chosa one variant 5 the only possible methed o

increasing the numberx, It established wast came to Ba knewn
=2 the Task Fforce Yrogram, foellewlisq the nana of a progren
extzblished by the nssuciation of American dadical Collages,
which would salect .~ thers werv enly 58 ir the mteriag
class at thas Hime = whic) werld sslect § sducatinnally bup
fully qualified ~= selecy & sducstionslly or econenically
sisadvautaged, bubk £ully qoalifisd minority students, far
inslusdon amony the 52 11 the sntsrdng elasa.

QURSTION:T Mr, Cox, is tiera something in the racoend
indicating whe propoxad or adepted the Task Toreca Pzograny

W DeXy Te's Lofliostsd) bhab L ovEs adopted By the
facnity of 4o school.. DF was vobad by the Escalei, THat
sgonass fronm Daan Lodvey's tastim=apy. Aad ls 3lsc apreasw —

e i phiyzsre he wain%E thays Hiun, wis hes

RN, 0DX2 ne, I —dast be wust haw Joooned, s
hn cama somiliat latar. Yhewa's nothing mors thain his
st tdimony , Geined on —= T ey pay, T have saep e pdnoces

what -
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QUESTION: I3 thexe enything in the wecord
indicating he approvel of’ the itegents, sthar than tha fock .l
MR, COX2 No. Borruse the Ragents had delegatsd
o esch fnculty of sach scisul the respoasibility for
sdniselions.
QUESTION: Thank vau.
HR. COXt So that this was left to the diffezent
collepss, and vory wisely, [ think, because auntanomous
dnstitutions, cach txying co sclve this prohism in their ovn

way, may cive all of ui the bemefit of the sxperience of

triel And ercos, croetivits. That's e vietun o nee
copstitutionalizing problens of this kind.

This numbas Wwat dscrsazed tc 16, wher tho siss of
Hia class Ve lrcroaved to 100,

And te war that thls —ten wes fabun &3 part ©of &

movspent lad b5 the Aasord stiom of Amprics Usdicel Coiletes
b ieh Beaurh s thy numbay of 4)eek studanss,studring ab
pradoniretls Hh;.tf-: widicat nrhrols,; from leas thnn cne Earomne |
&0 agre ther: flm pevcent, fran 211 to 2,000 In » paciod of
ten Yooz,

T want tn emphks ios hat the desiquetien of 15
places Haw nit o quota, at luest Ay 1 weald nEa that wedd,
Cectaluly 46 vay nou » quots dn thé cldexr senss of an

lxﬁitw' fdnle poe on dhe ndnber of manbare of & donspopilis.




Iooking down itn nose at vhem
PUERLION:  I= dld ppt & 11!11': or the pumbes of
white people, didn't ie?

L

MR, COXs I ¢hink that it linited ths nunbar of
noa-minoxity, and theyefor: sssentially whits, yes. Bue
there are two things to s sa2id =bout tchat.

Ons L= that this was not pointing the finger =t &
group which Lind bes maske? ss inferior in any sense, and it
was pndifferentisted, it omratsd sguinst e wide variety of
poople.

o T ehink 1t var not stigmatizing iz, the sends of
wha old quots sosinnt Jews was rturatdting, Ln oy way.

OHSBTION S Des §8 40 pul n YNid ~a Nl Famws,
in outi GluEd?

MR, fOXe I pogavs

GUAHTION s TH did put s liede oo, the pirbsy BF nose
Mnority pegsie 4n paoh cleda?

e m;; fe AL= pus = 1irde, 2o gusstian shovt
chet, snd 7 don't mman to irfur sk, Az I will clzect
mysSalf to 1t a lerle lator, 4T 1 ==y,

QUESTION:T Do Yau wereby Mnal, thet theve Vel »
quotx b 047

i, 1oxs Hally & wauid oGy At It NaE A UaeEs
Mo agrue Miae isxe wara 16 pleces set aside for gnalifieg
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ddsmdvantaged ninority stslonew, Now, §€ 4k nunber —
ﬂ’ﬂﬁmyiﬁtﬂl & nutbmr, {f the smouat of cesosroes =«

CUESRION: Ko, the t]itf-‘n'ﬂcp-i‘._ﬂ- not whathey tha 15
i8 & quots; the question i3 vhethey the 21 i = suowa?
2pnd what 1s vour answsr Lo thact

MR, COX: [ would say that neither is properly
defined as & quota,

QIUISTION: Andt then, why nok?

MR ON¥: Bacawse, in e £rst olafe -~ Lucause
of my undprsandisg of the ssaning of "quota”, fnd 1 ehiek
the cacisiva things are tha facrs. Pnd Sis operative faots
aenl Bils 38 Goe dorathing idpodes Eron autall, ko ife

guotas are in employumsnt, or the tavcets z2aw in emplowment
sonatime; todev.

TE val not & UalE on the pimbay af FAssrity
stodones; Ovheay #winoxrles srwients were fn Each aoceptod
throuph the magular zdmlsslons proqrem, Tt wos ok e
Suarthrom of o jinirdn dupbar Of miscriby »seudents; bacusye |
all of eem Lad A b, and ehs tsaticony f2 tEze  all of Swn
waroy fully gunldfied,

AE1 sdohe. It ALF say Umab iF thers are 16 guali e
rdnozivy soninntuy, and rer: xiso Gisadventzgad, thon 1§ slsosl
siradd B filled 1v chim asd ouly N pisces will bp aveilable

OUIEATORE HE. G, Hle facts axe tot Ao tiepute,
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CHE, 0K MHo. @ quite agree With you, Hr. Justies,
T was taying o smphesie thae the facts hews have rievs o€
tﬁt aspectsa,thuet thure ere nane of the facts that leed us to
think of "quota" a8 & Sad wexd,
What wo call this doesn's mztter, and i€ we call L5
a quota, Kiawing the facrs, eand daciding asccurcisg & the
~operative faces and sot iafluspcsd by the samstics, i€
couldn'k wmaesoy Yess,

Sona peaple ssy Hiis was & targee, T prefec nov to

call 4¢ either, hsceuss “targobt" hes taksr on & comnolation,
i Bue I vould smphssizu thap it dsean't point the
fingar at any grovp, 1€ doasn't say do wey gsbup, Ylow sx
Lnfaxdoxs 4% dovpan't sdeumidn aking teople regezdless nf
ehaly quallEigubions, regacdless of what thoy promiss society,
pranisn wie ndhool, or wha: quaiitiss 4hay have. and 1
HEnk Shosa SHitins ~—— ddd zhut ik s vor fornel Rut wae ceelly
W Secdhiiy by he =onoel &b wo how fuch af iis yrsats, wWhat
peck of tin mnts. e Wi alléndte ‘to Bt purncaes thet ir
SULE sare Baang foillfilled by heviss sinoritiss Lu e Lrudune
Dody, and Jnironsing dhe pimiar ¢f winsrities in tha
vrefeasion.
Fuatice Stevens, ‘et as syppoae dhps tho 3swdsndl
s e Mhgt §15 Mohool leas maed soncsrasd bv the Lok a2

|ijﬂ£ﬂiﬂpwm1 oructlitinnire in Yerthern Cellitonin, a9
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M:mwm e T vase G stiagrrets for Lilustrarion &
Heela bit, and it told v sdiinsions comithess “Gat
people who coms from raval cmiﬁm, 1if whoy are gualdfied,
and wihto axpressy the intentiion of going back Sherw.” Aud

the Dean of Adwinixsdons mighe wall suy: "Hall, hiow aud
importance do yeou give this?"
And this nefibers of the faculty mighe say, by Vots
_or otherwine, "Ha think fie'a seseribly imosreat. As Loko &s
they are guallfled, try and gst ren in Hhet qroun.”
T don't think T 4ould say that 1€ was & “guota® of
90 students Tor cehnys. Atd T thisk this, while 1% Involves
" rpoe, of coursg ~= Bhat's why wva'ys bere == or olor; really
is exsentdally the sanm @iing, ‘Sia depisdan of the
Univexelity wan thats thage ary zecls] plomisEss, ey pdipozes

eined lu ths end st eliminiting raciel iniuseles in this

poisibtry dad dn Loinging egiality of cppocstuiadty, Hiagew WIS B
purptovs aecyed by Ipaluflvy minorivy stadones.

Woll, how lmmrtiatde you thing 4t $=7 Na chisk
its this .imr-n*:t?:nt- and chat le the siymisiopuaa uf the
sabps, Thatlly about e iy simiflic=ica,

OimRTTON: MHr. Cax, 45 Lt the sams thing a5 an
sthletlis achinlhsshia?

M. cON: Yell, T'=

QUESTIONs No neng places cesarved for athistic




¥ HR. €QOX3y I the senss —— I M‘Iﬁﬁi{.rhﬂ l‘l.ﬁ!!l
Tt s i tere of L Sapastason: DU £ WHEK thane el
S aiiar o pluces Hiet ney be net aslde Sor sa inntlpdoatal
A fforarts afnd, and e alu of som Giwtlections doss sesm o

be to heve ethletic prowess. S¢ thaz in that senze this {4 &

1
1
II
choice wade to promote the schocls, the faculey’s cholee of I |
al and prefessionsl obijectivas, I' '
I
|

) OUNSTION: The zlm of mess institutiong =- a
MR. COA2  So T hink ther is a parsilel, yes. !
QURETZON: It's the aim of most institutions, isn't I
18?2 Not just some. ‘ ,
MR, COX: Yea, Duk they liava == of a:l:hlnﬂu?
QURSTION: Nas. Il;"
MR, COX: Well, 1 come fxoi Hervayd, pdx,
[Laughtsz, ] .
IR, OO Y donte kaow whuther 1¢'s ouxr alm, hus I
we don’t de vazxy wall. I
DUEETION: Mot T can vessner the clis wheh - My,
Cox, I cen ~armabaz e tdme whem you did, ewmp if -+
MR, (DX: Ves., Yed. Tou're quits xighes
lLEogiitss.]
e TIDN: e, Fax, =
MR, OO¥: Mzybe T buttsx stop; I've had glmuge -
QUUETTON: My, Cox,; slong thet iine, 4n thate =«
ity it

‘T awppowe et letic scholarshipn ava Iaxgsly o




not enklraly confined, bn mdszqreduste sshools, Yaspely
Mﬂm Ts that b Aifferince hnm ‘the problems thas
you're presenting, vith respest to un_' P e schools ard
professional graduste schosis?

MR. COXr  Wall, T quite — that wee ~- it's bpczuwe
tha purposes; sthletde and social purposas, of & Undar—
gradnate schicol ata differsat from thoze of a pnfm!im!.
school that I am fxank lZew pressing the analogy too farp
althoulil I think ie's lagi=pl accurits, and it helpas une’s

thinking.

Wall, ¢he obfactives of undergraduste sdocsidan Em
" somevh ok oreudac, wemauhiat hevie: w0 Seflge., On @ ptliae
hand, ie's oisey &0 mn thew the fnclusion of ‘minoyities :I.ﬁ
undararaduaty cellegss miy oz st least as inpoitant & at &
profess lopel schoal, And, Joadssd, of courne, 1f they aze
golxg &3 qet bt s professionsl sdioal, thay have to be ﬂ:-'tm._,: i
Put X thipk mie ‘iady thast s gbisctives of thuae
protrany spely dn lirts pa'c =s oadsroradiados rﬂliﬁ'g'llﬁ ne
vgll =n F.ﬂ'h"n'LLL"LL;:N'.J ndivelin g 20 hee the ':vh:iul:l:.l.w of
imroving edvcskion Hhiknigt misatar civeawity, and 18 pechape
SV e fuigreent 2t oy mAicgTaiosts SOl than lu i= ak
& pln;a!a:m:r.r.r.nl sehadls
Bl §won)dn e aleiuive 1 Imsoreanes 3k a

professionsl 4ohicol, and T windd mphasice ¢ irqnm

whan le comml oo memsssidy Ab e profeusion, ao that the

-




‘profesniony will bi avire of oll tegnents of soctety.

T #hink the sbieceive of bresking dewn iselation,
which 3 one of thw graatest problens in achleving racial
juatice i this country, is soived by including minoritias,
I would 2ay about squally iayvelvad,

fhe objective that impresses jceelf on =y mind,
packly bacause Nean LoWzey taséd Fled it and partiy because
T mm, st Losut in part, en sducate?r, is sthe irmportwice of
including young men and woran at both undergraduats collsges
and the madical schools, &0 What tha othsr, ycungexr, bays
and girls nay swe, yen, Lt i pessible for 2 hlack to ga &
' tha Oodvarsivcy of Minnsaots or 0 go to NHarvard or Yale.

“Y kmaw Jehhny, doun Gie stiwet, sad T know Samy's
favhiay, he Leewss a luryer, sand John's fathey becume &
dactor, !

Yile in cassatlsl if we ske eme guing o glive
gras sgualler in a feowel smse o psople, heceisay the
yxiztiuves or noneEkidtonce of oppurtunitias, I e auts o
2ll know, =lhapwes -n-mﬂlu‘: wiirations whay thay e wary
yuung . and whpes e way chay belave, and ulizpes, dn $he
woat pedagosicui Jenss; [ marpest, whdthar thay flo bx don'e
soat & book ‘n cha afeaveodn.

LHMATION 3 My, Do, whin® 1 (=

MR, (U¥: And they do ox doh‘t xsad in echobie




iﬂﬁﬂ{;, wr.-s- -Ht!'ﬁng13+

(UESTICN: iz, Cox, what if Davis Hedical School had
decided thet since tha popylation of Gocsars in ths == asarg
the minority population of doctors in californis was so
small, instesd of getting :5ide 16 sezts for minority doctors,
they would wet sside 50 sente, until thae balance wers
redressad and the minorlsy population of Scetrrs aqoallsd
that of the populaticr as 3 wheole. Fould ¥hat ke soy more
infiym than “ha program that Davis has?

MR, OOXa Wall, I think my smswer is this —- and
it's ons which [ draw Upon Judge fastds for, im =n ssowllent

‘asusy he Wrota an this =ibject -« that 6 lent s the nunbars
wre chogen, (e said, end ¥ey ave shevn o be xezzonzhily
edntable to the nvelsl cerl = end I'n thinking of He oue
you metustionss, Juzidice Pshaguise — dKay shee 2o ne gassor
o condonin & progyam bscawe of tha particular aumbesr dinass,

T wonlé ant it pertums ~— I dan'e think § hava &0
peudn For & ramacpatly tal ptnd Cesd, T Hhing ¢hel herw f9 &
much cabttar thm-';nq thue Cint.

T el 22y thet as thae nwber sige Ui e danger
ot [pwidicuws wil oy tha dengey chak tile e Leing dova not
far soefal popeses bot to favey one group 29 sguinst mmokrar
dooup, the tisl, £2 pou 121, of 4 Sinding of pi dnvidiou

Fudpcen te Upeciminats egdese = gruaty. Mt Hhersfora T

shiok 1¢'s & herdar cane, 06 ¥ ¥wolld have & rut Bas paxtd oo J



1a¥ 8ohool dn €8 (ontext of all schesls. Thoes are grogcims
yhich ave designed, for sxavple, ko train Indians, £& go HeEok
in thoss,

I don't think it's snconstdtutional vhen you ses L&
in the totel context,

But ¥ think thot as the mmber goes vp, it raisss
these dangurs, feass, snd the possibility of en edveive
flpding on what pight be tie facturlly dispositive guastior
of intant.

QuUEsTYON: Me. CsX, dalang €his sama dize af
Cispuaion, weuld you yelste the numbes In any vay to tha
pupuintinn, and, 1f =06, the population of the nu!:.t'.nn-g. tha 'r
Stats, the clty, or to ¥has ataidard?

Wi, 00X:  Hell, tha sumber 16 heye iz neb in eay

way linked to population ic california.

CUESTION : It*s 2] pere=nt, T think, Yoo tha
miapeitice.

. ©0X: Jall, this wea 30,

BUNETTON Yan.

MR, OOX; I iink shnt as the mimbar gets =w» 1
ink £harz 7 wonld only sad ag the nader codts Righsy, I
Mink what i2's ardueaicels £3 hzve tha aumbwe 1wkl o
-;:upu.h.ainu.

YL be optdee Sxenl e ssy taae T ehink ono af ghae

- .y




: W
48 the davges that whey wE1L pive rise to some notdon of
‘group entitlemsnt o owibeia, Miﬁl's;! ‘aither of tha abiliky
of the individual or of ~= vhich is not always related to
inability -~ ability in the naxyow sense =— orx of their
potentlal contribucion to nocietr.

Md T think that Lf ¢he pbrogran warg to bagin o
£1ids ovex in that direetlos, 1 would fimt, ss » faculmy
ranber, criticize wnd gpposa Li; 4z & couutiiuelunal Sewyer,
the further it vant the mora doubts T wonld havs.

DUt I think de's (oite clssr that this pyogram daq

Mﬂ that chargoter, and. in fsoe, of tourse, if ya'ye
spasking of vhat's golng o happen to education all sver tha
velnkry, 4in factr this nunsert hava not come anyWhors -« $he.
mnﬂm pdndtead o pralueslionesl schevis have ndE cone
Aesndhace paer Hhaly sctusl parcsntegz of the panaletion.

QIEITIaN: e, Cod, 1 10 zelevand; fic yen thiing,
0 the gquastion we Lave o doclés, bay the hTepcmadk Tatino
oy ERm os&aTAlob ;:: Navies - dr thn Hea nreogramsT

MR, OOE: Nui 1 Shipk £t ls ot 2k of] relavest,

gmSATON: = o ﬂnythin'.;l i e proord whish
Wlls w mxsckly o fach 1o deken i0ss necosdb in the hengi-

matk aatirgw la =he spesial progyern?

i, COX3 Theru 18 nathing that twlls bHow & s

gahen dnto account in the Panchhark yetlngs. T would infex
i



&
—‘ﬁmﬂul sctual banchmack reeings shat L wes net takin d4te
count in the Benchmar® ratinas at 511,

QUESTION: Ya ths npe-ial pmrm?;
MR. COX: Thak aoshine was =ddsd e = banchmark
rating becauso ond wWes & manber of a mimoricy..
| IMETION: Well, doms that suggest thzt tha benc:-
mavk ratings inm the two progranms were comparsble? Among
MR, CUXs Thamy npy — thers is nothing in the
record about that, If - unierstood yeur question, That is
to Fay, there in nothing to show vhether peopla wata being
‘ratod an e vure AtAndardn chen they were In tha Task Fovoe
Pyocrar o when they vers L the qunsral peol.
It'n dn #he past, and T don't kvew whethexr anyons
mullﬁ oYer Chadl oul, guibe Frakly,
OIMSTION: Ne: Cax, vha Z7 peroest thet == py i7
Toit hemat Sindsfies aanverlzg Mr. Justdee Bréphen, pleasa
da pa,
pm D;}}:.: = wea going dowm -
popsSTIoN: Ba abhged,
MR, O0Xp = juedos littla further
Thars waan't any Jgcasion t pot tham an ‘the oo
scaly. Socatse tha = i vou were gealified, minority, =znd
a;hmmu, iy you wess sligibls forone of the 16 placaw
!llﬂ *_ﬂ;m wan 1o actasine for ¥ou th be stopsrad yith snyvonw



Nowy € I may, I wantzd to go oa just anothar stmn

QUESTION: Fluass. Gao shesd.

MR, €OX: It is faix to say, Mr. Justics, and ©
don'twant to slida avay from the thing, the Tisk Force
‘Program rediced the opportmity of a nondisadvantaged, nons
inerity applicant whe was 3atewhesrs near the bordexline or
‘belaw 4t to yet dabo Davis. sacavse there were & rertaih

nunbor of place: which wars sllocetad for this purpese, juse

es a cartalp nunbex of places sdghe Be aliochtad fose peop le
‘who would delivar medloal wervicss @5 gencral practitiocsiges
ie the minoxricy aods —- in a xursl azsa.

The other thing T wvas galng co gay —« and then 1'n
theuigl, Mre Chiaf Jovkics ~— i thae whils i€ 14 true that
He. Dakke and eome others, indar conventionsl 3casdards for
adrizilon, would be vankerd sbowve the Aucrity spplicaae, 1
WanE to smplianiss that, in 1y judgrans and I $hirk in faoy,
WAL fioad SoF JuWelly s=ring that tha hattayr, Jensreilly Betrar-
g-u._l,Lﬂﬁ Pospls ware axcloded to meke voom for censrelly
dssn-gqualitiad psople. "Mméro's sothing thar shows that «fbes
e fieat oo ymare A medical scrosl the grada point weateows
will maka the nlnoylty stidents poonas nedinel ntedents, and
MELLL Aady to shon thet 14 masss i pooras Snotors ar

M plslpgns o) poorsy proule,




I — —
@ ‘
I¢'s quiee clenr Shet far sone of the things that
a medical ©chool wishes &o sccomplish, and this medlesl
school wished to accomplish, thet the ininority applicant mey
have gquulitiss thet wre svsexlor 5 thoma of bis classnata
who i uot minoxity. s cartainly will ba nmore effective :lth
bzinging 1% home to the youny Chicanc, that ha too mav hascnis
2 doctor, ha too may st*snd graduate schosl.
fiu mey ba fxr aore ii}:ely to go back €= such a
community to practice médizlos where he's raecsd,

Folgitm e for taking so long,

WMWSTION:  Mey Jnsticn Pewell yaferred to n ficuen
"bE 23 peycunt tinorities, Doas that inelude C=ientals in
opliforni?

MRy COX: T thiank 1€ doau. Yas.
QEISTTON « 1n there anything -=- i= these o specific |
Hnding 4 chis rounsd fhas Dxipntnls, a8 cae identifinbla
garoury, hewve bhann &asdvantigued?

M. D0Xr  Tell, I thick that the decisions o this

Sqary oy purhise Detier ‘Oay myehing aize fhat ey have

sl 92 wiedis et e Jure diScrimination cver the Years,

PUMETICH | AMA Jiz2e pazticuiar holdings dn fou
wulex B2V
»
ML, QDX 1 ‘had in ndnd Okiv g T think €hat's
| 3

this somt =~ Ao, tagt's hot £k host recemt cese. Takihashd

. -
i such & care. Tiey go back @ fiklo. T s eurs thare e




' L n T
o
thxes o ol moxe, Your Nasor vi1l ink of qulekly.
NUASTION: In ©acms of the professiond, Mc. Cox,
is mmiﬂqh this cecoxd Hﬁ!hﬁr that thera are ot 3
substankial nutbar of Orfentals in wsdicioe, in tsachiny, and

HE. COX: Thars ars ~p ==

QUESTION #roimbly higher thap ir any of the

MR, COX: T don't thiok theve =xe zny Figures ip
the record, snd thers ase ary fav  figurss or minority
parpicipation in i poefedsiens puwlishod, evcept with
""::u_pmt te biask doctory and black medical stidsnts.

The athazms — thure are some meanincfal figurss oa
Chiczsion , but thia otharm ates very scattered and inwdequaes.

ODANCTIRI: My, Coxy ey T =3k you = .-__qmtim;?

tha txid) cofist fomd = siclscfon of Ti¢e v s£ the 1504

ciwll fuaniy Baee,  Ta van Silnk we have 4y sorsider the
Tikle T ymumotion haforn gavikiny to the oonstiEsifensl car—-
tlon? )

MR 0OX: Mo, Buein=a the Stoxrume Couve of
Sulifarnds nied ooy o e Sadorul Jocacivtottan, and X would
think the otle> guoatdiais vake not befezs this tbure,

QUESYTION Y  Tew ehatde ix's net Dpfora His Couxd,
svan. hough ehe tolel cotet hade a £iadlng?

M. UK T ik thae fhe teddl coost®s sulinyg




has no moxe importsnee than m potentlal qrcund for - State
round or seatutery growmd for decisicn, Lf the plainsiie
urges, but vhieh isn't vuled on &k any stage.

QUESTION:  Twe of tha amicua arque the Ticle V1
quastion, you know. |

MR. COX: I xyeallze thay do, buk it wasn't {ncluded
in eny of the gquestlons prisenzed, and --
| QUESTION: Well, is it necessary whan a ruling one
way would support the judgnent balow?

MR, COX: Wall, I bSalliave the Court haz indicatesd
that it is necsssary for it to ba raised iz the =~ pew
pxial w-

QUESTION: Wall, counldn't the paspardant wxge 4%,
o support tha jvdgment? y

MR, CUXs Well, my understsnding is that Lha ==
while thalk was tha earlisr rule, thal the Cowmt has rocenbtly .
changsd and indicated that the respondent cannot Support an
additionnl ground vhich has nos been brouaht 16 the Court's
speention at the Aime ol the peilizion;

QUESTION: I'd ba intarestsd ia thot cese, 12 you
have & cltation,

QUESTION: IHe han ig, .

Mit, COX: ¥ balisve it's the :.'."_guz]_ki oasa =-

I don't have 1t on e Sp of my mind,

end I may be migtaken, I was familiar with tha clider wule




a4
MW Sorvacted, Mr. onatice: I'm vepaafing Bhe coreastiza.
QUIESTIONs #Hall, {g it cleer i.-n the record that
this institusion in wishin the :amgu of Title VI?
MA. COX: All medical schools get grants, lncluding

tha ooe in offect, grants per studeat. S5 we can't gariously

cany ic.

I don't tidok it vas proved in the record, hut L¢
is g fact.

QIMSTION: wall, there's = finding €5 that sEfsoc,

MR, COX: It's not — the respondent, nf coursu,
domsn't press this agywnents rede.  Aud Hliorm ary a nwmber of
‘guastions, My, Justiom, lurklng <~ Lf this is t9 be syploved.
For exauple, thewm'e sena fuodtion whathar an indlvidual nay
Bus undar Plele VIL Aud ghisce's & dacision of ha Ssventd
cdreuit, not wndsr Title U7 ot undex an anslegsus sitastlow,
daaling with ddsceinduatlion agsinat women, holGing thae s
indiwidusl caphot sbs

Ao L% wanid ceer, by pnslagy, o be anplizablis hasw,

oURUEION Y Mel God, ~-

M. X: Ard ggss ate a lat of saings et
Eavan®t boan adwrurtsly oco'wneed, becasss we dlda't thiank e
Hﬁ = Bl oslte.

QUESTION: My Coi. vey Heps not b= A Afference In
Fadmral = whather o' evieeing o faderal corcet dacisien

#ad @ State court deiwien - 28 o wlicther tha satutozy




|

- guestion should bw decided by na? 1257 just glves w
juslsdiction ovur u fesgtal qumweion 4 wilch o decieion of
thaﬁiqm!: court of the Etstas hes bﬂu:-hlﬂl Whsrees our

jurtsdiction en certdiorari to smview Courts of Appasln'
judcments is on anvehing i4 ehin Cobre of Appasls,

MR, COX: Tt could by that the <= T pess plosd
inablliry to sssist, exceps by a later latter, Mr. Justice.
T an not =~ T haven't a cans on the £5p of oy miad,

DUESTIONy Well, perhaps you kaow ﬂh'tﬁfﬁg-"i'ihh
Title VI guesticn wae proseatad o the Californis Suprana
Court.

MR, ZOX: Oh, ‘€t was pléaded, {1t was pleaded,

OEIEPIoN s To the Ceiiformis Shprema Coust? Wes
1k froiad and hxdafod dhexu?

ME. 00Xy T¥ms, vell, the brigfs do danconpass v
suxy briefly.

OUIZTION: 93 (& sus reeszmbed, (6 Vss preswirtad but
duag pive Jocidad iv that couct?

WR., CO%a  That L corzeck. Asd 4t 4ohld serpdd,
11ke thve Tekes svouad, 12 vaULY vemsiy opar on vamEng)

Wisr T say (4ts <hs Deate ground, thers was also =
mling Ly the tpial oeuch it thers vaz a 2olamion of the
talifarnts iusl Pruemcelos; Dpuae, And ghae; af coursd, weuln
rmmedin. opan L€, e= wo hone. this ocnse reverses and remands,

AhhEYs always sxus of sndeclisd Stats nusstions, oo




%ﬁpmum Heow to »ebinis Wiy Fudcmand.

of monuana with & Bighar banclmack Fatiey in e fagules

LUGTYON Hay I go back e

MR. OX: Yas, Wr, Justice.
QUESTION: =~ Mr, Cox, o what wes our colloguy eliaut
henchmark ratings. Do I now undexitrnd chet yous subpdssion

is thet ia beth programs the hunchrark ratings wers only a
messure of gualificstion, and thar nove, =t lsast in the

For pant dinoxininntion?
MR, COXs  That i= py understanding, but I do ot
wish to nisleed Your louur end sasy thot that clsarly appuars

“in the Yecord anywhorns,

But du's imnlicdy 4w tha locdic of the simiation. lﬁ
Homanbes that the Task Force spplicents waro being considursd
by tha Yk Vorce fubesmad rbes,

Ined demenlily, It's thoe mgiority of tis faculty .
wate Bot sdpoxity, there was cne micority sarber.

4 Punctlon Wat o adedd e o 30 gquall Fisd
'H:‘.Mtit:! and aducetianally a7 disadventaged nppumu,
It wmanTt coppacing Huu, At wasn't chexged with comparing
thas wigh aeyabo slsze, wdd thexefora thy henshmavks ¢ pne
o ey wora culy lor tin parposs of comparing them with
eech otier,

OUESTIONT Roil mo, so 1e opsrated, it Bad the eféesr




L8 R —— '.ﬁ

1
: i S

- '_1':__“ MR, COX: Yea, Sut whether that -~ it cartainly ==
yss, as the aumbers wers stoyed. Vhether in fact the numbers
ars comparable, I don't know,
I do want to strass that, s wa see the case, this
% NOE B MAtter Of h contast to bs judgad asccordisy to certaln
gtandards of performance o grades or a prize to be avarded,
that ths lnatitutlon has important, brosdar educatiomal,
professional and social pumoses., So that for tha purposes
of all of wn, it may be mors imporsant o have x qualifisd
menbex of & minoxity inevs than (¢ {s to zeve sombody whoss
‘eachmark was highur.

And chim {a the «ind of judommmt chat hae g b mads.
T vonld lika 2o dirsct mv atisntion, if I may, o
one Impertant point, and Sist's again thia signifiteancn of the |
numbor 15, |
Wa subadt, Slrse, that the Fourtesnth \m=ndusut
doe= nob suelaw rais-vonncious nrogrems vheve fasxs 15 no
invidiong .p-.iimnu!m: intent, or where thay =ve simed at off-
sukting the comediances of cur long tzagle hi=ztazy of
diserinlpation, aad schilevive greater rasizl equinye,
QUESTION: Mx. Ook, may 3 intesrrust vou A
MR GiXe L would think thet fiwes=a ~<
OUEGTION: M. Cak, iy I isteveupe you with o

atdon that's aleays trosbled wm?




: Ic's the we nf e teem “evidlows®, which I'we
"‘I" y. m a:lt:f!mw rexlly ww&ng, You suggastad,

in ress

50 yather than 16, thars would be a gysater wisk of a fiading
1 [ . |
of invidious purposs,

I
se o Mr. Jwtice tehnquist, that 1f the number wers f '

i How doss one ~— how doe= & 3udga docide whan @ make
‘ MR, COX: Well, T thisk he has to considar all
‘ﬂu facts, They vers mosit recently laid out iz Justion

Powell's opinion in the Arlimgten Weichis case, e aore of

thing that he theught tha court sfiould consider,

x If ¥Your lomoey is ssikiug ve what do I mman by
“iavidisus", T mean primarlly selqmatizing, marking a4
dnferior; --

QUESTICH:  Lat me wake gy —

M., ODX3 = shptwing out of paxidcipstion =-

OHEETTON T  Me. Cax, let me maka my aquastion & 1ittda
Toxe Precisn, CEn-you give mm o4 best widlch woulc diffarwatis
Ate the amse of 50 sftudeaty fronm the czse of 16 utudsnts’

MR co¥r I wodld havs ta maka this tuh on a
sobdective lougulzy, T thin%, byt I weuld alsp have te 1ot
wrld see yhat the wignillecance of the 30 gitudenta was in ihe
over-all consent of the cammunity, Sft= aducaticnel systen,
and ths Htada,
. and I would «= T suppeds I would be governed pasily

g |



.
L e
by purposs and pectly by affect, But that would lesd na lhack
e

1 ;" I

QUESTION: Uut in Mo, #Hl‘l:i.ﬂ Rebnquist's axarple, !
ha was asswiing procissly ths same sotivation that Is present
in this cese: e dusire to incveass the nucher of black wnd
pinoxity doctors, and a desire Lo incresase tha mixture of
the student population.
- Why would not that jusecify ehe 302

HR. f0X: Hall, 1f the finding 1 thzt thim was
rensonshly sdnptsd o the purposs of inciasing the numbar of
minority doctors, and thet it was not an arbitrary, caprirdows,
‘selfish muttdng ~= snd that would have o be decided in e
1ight of the stheyr radicsl Kehoele ia She Stabe sud the ”
reade in tho Stute; but if {e'm solldly based, Him T would

say S50 Wad parmissilila. Just as in ny etempls, T satd that

sducating oply Jhdiens G0 8 poegran tafleossd € tralniny
taacheys Do 9o beres to Indian renoxvetionn zesns o ma to he
consrlitutionil., And Hinds oxs such progyrams, ab beth privats
end Etata 1rsid ‘.‘:u;ﬁmw- |

QUESTION: Are you going o addrass the rnue=tion nfr
other altarpatives, M. Cox?

M. CORs T «LlEE In shork, ves,

In onx view, the ochex altemetives sogyeated simply
Wen't work,
- . m is Eo huild mors medioal &dﬁﬂu-l"s,__ Well, Davie




‘vas @ new dedics] schoel, wad L& @18 rot have sty — dhe
schools out of all reason bsfore that wonld produce subetansdal
B second sugzescion is batter pscruiting. Thaw
suggesticas neens tu ua o overiosk the axtansive recrulting
=ffoytn that weye nade during the late Sizties that. zre
desoribed iy Odaganrd's Minorities In Madicing — whish,
incidentally, {6 probahly the best xefareace beok oo this

‘aubinck. MA vther refstencas in Jur brisf

It alpe apsimng s thede =xve aut gheys a loe of s |
night tant scove, high pollomm geeds nenbsrs of mincrcbties I
!

shat haven' s wiplded ox haup feuud By eay low school, any
medlopl schionl, or mpy gyadushe schacl, . ‘

OursvioN: Hell, wvhar about & - what elcut a
make—-1s, whar alcut e additleusl yeey of maka-un Sor all
people wno Bighk I e

M. coXs  weli, then the next stggesidios is shae
soimting bu done fox sll Mdesdwenbaced) Toat Hodtc penc
il <= I dJon't want o kenp anpibilag faon dlesdvantagud ar

talk S ey progren Hhat das for the Sisadvantegeds his

“hai walld aok mest Sie spasi€ip needc for yhich thuse Hodoteie

.

ane Gelldoed, for two iwoAcul 2
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BT s, tha iinciltivn sba onily, a e Fensatonad
s L
\ 211 disedvantages,
| |

1
I.
-l "

‘Sscond, ell the studies show -~ whatever the

i~ that minoxity studsnts do worse among ths
students of fanilies who are woonamicslly disadventaged,
j.ﬂ!i:ll 'thf do worsa when you taks t:ha Eatal mgf_,_u cf
So that the program for the dlssdvantagud would
;p#-t'hmq.:n-ﬂlsunﬂni mnbers of minoritias into these
schools,

Wit maPipie wiiaipmntdon bl by hepe gads i that we
uhm;lld pot usa the word “recs*, we should talk sbou: choosing
people for aimisxiun to medical colleges who ara most likely

‘£0 90 t6 thode commnitias that have been the vicddms of
dsarimination and vead betier mudiczl cars - bub don's
wvar say tho word. £

O that ya phouls gat those why will be moia
mednls for tha commmitise in which the paisth hse dapded the
anbition o Youmeg peepls, shvealnly arbicion fo dhig kind of
eale In the corpiunity

‘Moso, T submic, &= clrcedocatdon, o sy ata
sioRepcams, If e ave salking sbout yeslivies; rara is &
faoty 16 §u porething thet all kinds of soci=l fealinga,
comtacta,; a vizion of cae's oppestenity,. i% relatad ea,

AR 3¢ ond Lu gotié b peaningfully dlyect thiese programws iz



——

‘sseial sbjmeidves; Ltiv elmyly srultitying to alsregesd
reslity that we hope will seop having ﬂnﬂ&amhm
axees, sad ¥hich will have more = mné ¥hich we have 3 butt
ehiance of dapriving of Jts pressnt cnforcunste simrlficsnos
1# thess prograne are parmitted to continve and succesd.
Hxy T sava, M. Chief Sustics, the few minubtan ©
have 1sfe?
MR, CUIEP JUSTICR ITRESR:  You nave vary Little
Jeft, but wa've taken a good deal of your tdme, sa wa'll
anleyge your tire Slve ningpss, aid enlacge ¥y, Colvin's
tims accordingly.
k MR. C0X: Dechers T oun batter uyae 1€ in rebutssl,
whd I gan geo whist tMe Court ig o«
Hits CIFIBF JUSTICT PURGER:  That will oive yoi dheoue
nevem ninuoes sltoaokios,
M, £0X:  fiauk yon yusy miich,
NI CTAHE J0STiCn BURMER: M. Seldicisor Ssteral.
RAL RROMENT DF v.:.nﬁf: . MaoREE, IR, . FE0s
% IENALF GF TEE MACIN STATZS AS AHICHS GHRIAR
M. toeOTETST M v'ni&i"..'fu.r!‘l*_‘l-:tﬂ.r ey ¢ plgsan e
Cousts
e Lyescest ofF o Urlesd Stacas of Aerics ==
aitloue cordes ntamd from tho fuez that cha Concresz #ad e
Pracutive Branay have aianusd many miverity-sensitive
BIOgEAtY it tuke raca or minocity sextud tnto acsount im




“okder £o Amifiwve tho yoal -f equel opporsenicr,
Tha United Stavtes Lz wiso coacluded thae voluncary.

programs; €0 incresss the ceseicipation 6F mizorities in

les throughous vor acclety, sctivities pravieusly

closad o thum, zhould be wacduxaged and Susportsd.

Accordingly, Lt ashs $his Court =0 reject tha
Bolding of the Suprems Couxt of Califcornia, that race or wtfer
misority status may aot constituidonzlly be employsd in
affiymative action and spsiial sivdssionn seograns, propesdy
dasigned and tellorud to alivinete disceiminetion againge
yacial mnd ethnilc mnibarities os buch dssrimination exiyvs
‘today, or to halp evereoiie He affedts ¢F past years of
diseriminat! on.

Mis Coure dooi uol magoire & rucital of t2e ‘
zxoant and duration of jecral tdemvlminsizion 4n Anerics

fron ehe sine 4t 2k visheioed in our wary. Cons €S cotim,

in the Citee-rifths mappronisg, 14 the fl.ﬂi‘&i\“ﬁ Glavs
provision, and ins e provieion poeventisg the Iepor-tation of
st Dassone :1'5-31. ve 0B, &And ¢ continves amédll e H
prieant dgy, =2 G gverbardensd dockats of ths ) wer Sedexal
courts, and Lodonsd of is court) »11l1 fudicers, vhEre tharp
has besm nancommplisnco ywilg8 the Spcizleas of tiils Court that
[1ave adiscavirald and are =il pedinoavering siie Sruy

ganlion of ®ne Muretsapth Roesdmok.

Tndaud, ey (Sildean hom An X084, whes Bioen wes




_ o
‘deciaed, axe beday, 21 veass lacor, the very pusons knosciug
on the doams of professicarl sshools, seakisg sdnisaton;

about the country. They are parsmis #hio, in many indtances,
have basn dodlod the fulfillnent of tha promise of that
decieion bacauss of redistince to this Coure's dscision
that wes such » landmar® whan it was hasdsd dswn,
And this disczimisstion has not bean limited juse
5 persons of Africar ancastry. Wo all kaow too well e
Asian Exclusion Aotz chat have discriminaved sgednse Asias-
Amexrickn cicizane, The sad hintoxvy of our native Nmerican
Tudian populetion, And the trusinect of oty Géstectc
“population, sometimes callud ohicsnss.
Phix L& whal premsls the int=vost of the Uniowd
Stutss i seainy that thls Sousd ghall overtars the rolinir

of the Caiifornis Zupreame Conrs; thet riss or sisority statis

miy Bot ba takon into oomsdferabion i fammiatiny sevedisl
RLOULET |

A Profeanor Timme af the taiversits of IiXinsie
Haw wltirer: & e witdniss sodal vanlidy 13 the
iyrnlpvisoy of rsos, the pnaant vasiley £o that rice Iy
wviicy Oe VRN, A

ActmrSngiy, 18 wanld ssehs it 2 be il o
case ey 1s % bo hiind o seelliey.

Yoo, a8 wh fimve adtaotd 18 our bsE, & 2chsdd
dlaerios ey tahe gaoe Into sccovnb ln Formalating eoluptoos




plana of lasngration. e have svgusd, sad Wils Covrshas
lﬁiﬂum At need not mvalt lielaaticn, and it Ty qkq
inep acoeunt mot only 13 own dlsoriminasion bt also She
~consequences of Giscrininazion elsawiere in cur soristy,
becsuss the impact of dlecriaination fs not Ifniesd by
seurce ox lecality.

QIBEDION: i, Solleitor Gereral, is thers any
evidencs in is yueord that this Univexsity, lt= tedical
Sahioel at Ravle, has evar sagaged io eny sxolusion of
disariatuation o Uie Dusis Ul xuoes

Rk, HoCREE:  These 4¢ no evidenes fn the mcord
vihat this Malvarvdey has, sad, audsed, O would be summklned
o haye found i, according o the ststa of &his rucord, h

Howavax, this Ceovt is owarv, tirough its decisloms,
of Haochlnatlion in the Stass of Califtvaia, N fkny pases
igvolyiag $ia uchool districts-orf Los Augales, of Pesaduna,
of San Hreraiuncs, and infeaf thesv iv cenits dsta seveallie
pat aboll 40 paroant 5f 3% hiasck students in Californis,
e Ulses peruons of ceheol 2ge io Califaccia oraw 0D aad
gpexk nErt of their groviag yases 3n Bixtes whem thsca yasy
Ge furs pegesnation, Wil LE pRe serichion dowy in 1334,
nd whers it porsistsd, ind sedl) zeam =3 elude wfforoh oo
axt=dcate 1L, foct &nd hre.

it e e the slgiificancs of my statenent, Tkt
,ﬂjlldtl@ﬂfl sneed not be matcictsd kg &linfnsting the #ffosts
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OF L om asts Of dlnorinlnseton, bue nay taxe Inbe sostmt

soclety's diserinination, hedanse of the Servasivensas of fts

‘QuASTIoN: incluitng -~ do you include in thae

uct ouimida the Stabke +f Callfomiar

MR, MGCRER: ¥ veuld includa conduct thmmughous

and indaad Callfemis momms to hava bisn -— sesms to ha
currently enn of tha principal recipieste of tha fiow of
wum.‘i':un from other parts of the counkxy, .I'!uxd meny of chem
hr:ln,q with then the handicwos impoaed vpon them by conditicns
4o whidh Biey Wexe Bubiacesd bufsce thev went Weet,

We suggest thut 1% is not =noodgn, 'ﬂﬁil?.. to leook
$€ £h¢ Azibls woundy lupeusd by uncongtitutional dlncsimine~
tntun bBased vpon yhoa oy ethale status; bacsuse tha vacy
fdentd fication cf rzew ox weinic statos 4in JnEries todsy 11,
Peself, a Banldlcen, And 4¢ s seosthing that ¥ho' Callfoyila
University a¢ Duvie; oiicsi Schonly could znd should procerly
considaxr 1n u.f"fu:.‘:!.i ng a remsdy to <corruct the deniasl of
zacial funtice fn this vation,

We submit thew this Fourteeath Anendesud:, instopd of
cullpring thin, fadew! chanld velame L€ o5 park of Len Zoteny
#nd purrose.

Ahepn ave vins 1ialted opportunities fer profesalomd

_End gerduate sdiwatlon sud. of Fy Hrothar, My, Cok, Hus pildtad

tha natlon, because we are & sation without barriers to traval,

ok e P



out, theos in o prodlen faced by dyexy smaesl, whldh A
spportion scaraity, of nexing denfsfons how it shall amploy
thesn rescurces, And tie United States subnits st €iis ia
a dacision best left o whe profesgional judgm

it of the
facultias of thosa scheols, sc long as Chis appoytionmant is
not metivaced by invidlous racial purposas.

QUESTION: Ganeral McCree, doss the United Stutes
really care whethes tie dacisfon is made by the faculty, by
tha Presidsnt, ox by tha Nased of Regants?

HR. FcCREB:  The Unlted States shuonld nok cary
ebgut Shat.

I was Xwfarelig va the ficts of this gase, vhan it
appasrs that it was meds by she Saeuliy. Thuere is 2 rafagw
ance to s famlley sescluiden, which, imfartumataly, dods Aot
appaay dn thile aparee xacuyé,

EUESTION T Do von tiiok {t vonld be acy diffarveat AF
T Nsd soett made B¢ v Soext of Rtcents ratmy than b Bia
fagulty? Op by the Laglaistusg!

M MecHBit: X weald think tia Tssuit skould b
ths sams, Youk lUdnor,

QUESTION; Mr Ssliciens Cenaral; yvou suggest on
this gozstien uf lavidiow erd Hist thera siculd ba & Dasund
Lo Sska fertssr exlisngae, = find oui, aneny ofthnr things ,
LY m !-_.ﬂ-i_a.':ﬂw.". cacs woin Logindas 1o ﬂi:,_p:-ngxm,

Smippadng i erluznis dheve that che ymascn S




- = _=.
L

Vab Imtawws hwy hasg in the past hean e
,-rw of discrivinapien, whas inference should v drmw Si:
Ehat kind of conclumicny lould thae ._nu'uq ths progran i
good or bad? T4 that a sufficlent justificarion?

MR, MeCREE: Well, ve subnit thas a remedy is
{ntendad to right a wrong, and wa think thas the Court alould
doxitinlze the wse of race, o meks csrtaln chat it 3 befay
assd to rapudy & wrons,

Our mferance to Azian-Tnericaas hexe cevtalnly was

ot to Ruggeat thay thay eed not anktltled to cseidaration
u:lﬁﬁn Hhe progeam, but jusp ko {addeonts that the sparosnass
“of thig racord makas le AL!fleult, i ok dmpessihla, ©s
detormine the axtent of costinuing - tha concdnting inpest:
o raciel lserlulnstlon von Shat segmant oi edr seelewy,

If ¥ may contismoe in this answar, 3¢ would sppsay
that the Mimi-merdcen postlatich L=n't monoiithic any mors
thea sy other catagerioe) swgsent of the Amricen populesiow,
ti:t.n.&i?, in mwHwiaon o Oiiaese ocod Japstwes, Hiars Rew
raan, fifily Aniiy Csabsadian. Lactian, Isdoasing, and
Mia Lpack toos these vaying sspments is pot Kaoun end
Uaans’ e aopaes f1on the Mmogxd, srcapt wisrs We sake =
Sefhspaemi, 1 Maligve op pase W of sur brisf, to some convie
Ml&lt:l cruroerning Lo

Wo taink that this Caurr sheuld, and scusts sheale

poxeprlatels, nake cortain hat proorsmx thak hews a caclel




i rna rim

ettt e Ssidend ranadtad At erle Loyt wesson
don oF Sur vumesd,. mmﬁmttﬁhoﬂ.m
jil!:&bm.‘:h: wacord,

QUESTION: What Joss ehis reco=d lack with respaot

to Asian-Americans that i€ has with respect o the othar

minorities who are inoluded in the pregean? =
ME. MOCRER:  Well, smong other things, this vecord

== Woll, i dmn't so much tha Yeoozd, let ma corract Ehat

answer, as it 13 sveilsble dsta in the fom of statinties,

[ census data, which would show, for exampls, thst black
. phyalclens compediso semsthing like 2.4 «< thet i= an ’
“approvimation <« of sl the physiclisns;that the rativa r
rmarican flgure, ¥ beliave, is lesa than ope perceant: thap "
‘Hhe Himpanle or Chicate ffsura 18 sppyoscimntsly 2 peroent, I
‘anfl we Just don't know the impact =f thas w:l.i:hi:m: the an- i
Amerioan corsmnity. I

Ml e Blinle thar shils ssuld ba datsvmined Lf 4e

Mas sant beiok for this |ursons,

QIEATINNG T the raserd show he murbar of =
Soctpre, loyernn, enginenyy wne ars of Asizx snoestry ﬁl‘!ﬂi -
Hmsyicans ; i Callferals?

M. MeCFER: Yhers 15 8 elereace, I doliave It'e
pagel 43 of vy hrief, that e a cansus Cigure that has «
gross statenwent of tha nuwesr of prefessional -~ the anmat

£ pietansiohal poxvginn within we mey T corssctishat? Te's




‘!
-

. Bnd (et sliw Footiotn,
_— Thers's o reforeyen == "22,1 ﬁ-runt of Mzisn~
m puxnons hald piofessional, muqaﬁnl, mnd asmin stre
ive posicdons® and Gis: $t gous on to spesk of lakosing
pnilﬁm and sa forth, bu: vhere's ac besskdown in this
rofiss] and mansgexrial o profaessicnsl, snd paxticolarly
including meddcal or legud prectitiencrs,

Clubio ki e Wels, 2% pexcont i3 pubstancially
Lighexr than theix prepertion of the total peopulation, iwm

1, MeCEEN: T)is wonld appear £o bz 56, but Lg
‘wwould ba sioniiicant ealy Lf it wese & mosclichic comunnd .
I plche Barn sut gt wrdhs Xooeans the fisura was Jaun
Ehan om@ DA RWC paresnt  r amosg Telvsnass, oF among
#ﬂmm gz leotieni,

Just igts pued u anevls citegrey oF Raign-NmpelSune
tliat wo zubmit that this iu somsthing thad a scoere sdghs
WAzt S lonk =k,

QUEETION: Bell, =n it face, tha 2% percant hesdly
Voluld smpuors mny =ondv conclasion thes thew's a pervanive
Bigrdninatiin sgcinst perpis of Nsiec ancentry) Jan't that

I veCHlitic vy Sis Teccrd, this ia noadible. Tis
W knaw fiew bpasaEas Bhis reossd fe, Mk Kaow =hec thie v

Mm Boluly op the declaration pf Dr, trey o and =



*El;ﬁﬁﬁ:‘-“ depoaftini with -« znd he pleadings ; Wit an
Esselnony eaken o€ Al1, sbout the Statlstics or the
demograchic stavlseios of eliforia.

And the intsrese of the Unitsd States ss amicus
curias is Iin the prinalole that there may bs remedial,
voltntary remsdial program tnst dce race consclous,. tisoriey

eware, bo tike thesa factorz into considacatdon in order
falrly to evalisca crodentiels of persons whe may have

And wa ara inteyested in hoving this princiels T
wlarred, and Bin Suprams Court of Cali Sornisz Hey snid chat
t:hl xace of &n applicmnt ov of auhey achllicants mey nat bo
takon into conoidararicn for any PREDoSe —= f
OUESTXON:  May T a8k, Mz, Soldcitor General, do 3

you agese with Me. Coy the: we ought ot b addvess Pis
Mtia 7L queneicn?

ME. MeohiE: 1 helleve thkt 7i%la VI of tha
Clvil Righes Ace off 1063 scxtes no peinmdple, na substantive
princinin di.ff:h':.tr;ttt fram Hig Touzrtsanth nenciment. ‘
QUES =00 - Well, st goss b= the veits, ”
‘EHoUld we ar ahoulll we nat sddesss L7
Mf. doffEsly Wall, T élsagres ofeh Bin In dhe ‘
Sedgact, Mhis Cours had Neld Ehet w semand ot poged Leloe
m bt Srged hdce dn sumpact of @ Jadcments

e qUnstion teeeme:  wliptha 4 dw urged hie,
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Teference.

But it can ba uryed here in sspoert of e Fadones "
OQUESTION:  GF course, he may — he may sed}] weve |

(Tmuyhter. ]

e Bt

[hathter, )
MR, WECRER: X Viould 1ike €6 innclide —~ and
hndsHb ety ke shaid,

nuchitsy. )

UR, MeSRENY I Weald like o conelude tnat this is

woti tha kind of case thak ehonld by decidpd e by

extrapalaties icom other prnondents: that we are haye mnking

Gaa Duurs tn glvn 19 the Sl dimeneighs of the Fourtsenth 1,
Basninone Shiat vas interded &o affuxd fpuad pﬂut:n-cﬂ.p-u.
And Vo sujgust thal the Fouctesnih Ansndmecct m
nee anly cegulve wiuallty ¢F treatosus, bug shoold alee
Dot pessonn who wors hald buck 4o be brought up ¢o the
Zdnv,, wissn the opportonityr Sor oqte

Losy wild Ha




A2-44
And this Court has risen on other sccasicns £

£s 1ike thin, because we will never forcet that
when it hears the real cazes, it is a Constitution, it iy

WR. CHIEF JUSTICE BURGER: Thank yau, Mr.
Soldcitor General.

Mr, Colwvin.

DRAL ARGUMENT OF JEYNOLD H. COLVIN, ESOQ.

ON BEHALF OF THE RESPONDENT

MR. COLVIN: Mr. Chief Justice, and memberz of the
Courk s i

I think that the Honnralile Wade “ectea's last ramarck

wan sonatbing of a predictinma that T might mot disaspoint lidk

and ¥ selll try not to.




. It seern Lo ow Eql Lhe EirEr uning that Toumhes 10
Jﬁr@'ﬁlﬁ ffonorahle Court 19 that T =m Nllah Sakke's Lawyaz
and Allad Bakke in my cliest. And Todo wot say that iu any
srmal or paxrfunctory way., I say that basauss shis is a Lew-
suit., Tt was a lawsult hrouaht By Allan Bakke un a2t Woodiand
in Yolo Tounty, California, ip which Allan Lmkks Ewvom tha yery
:Ii_au'-,i'm_ﬂnq.'u! ehie lawsuit in the first pager we= ever £iled
statad tha chne, Anf he niztéd the case in cesnms of his ia-
Aividpal right. e stata? the case in terms of kha ﬁ:m; fhst
he fm:l twice anplied for admission to the Madizal Schos) are
favis anfl =wibe e hid besr vYefusSed, bothk dn ¢he gmac I8T
‘hﬂﬂr.._ﬂie vadr 1274, Anl hy staced LWy that compladpcowhat aovy
some ) thircamand-a~half’ peams iater, nroves 1o, thr Elta facy hpsgs
o Ehe ening that ke are Lelikiasg abous st ehis junctrs. U
aEabed £hat he i axcludss Excw khot scbool becaitse. thak
sohkonl hind Adoptsd a racizs oiodd which gdeprived htim of the

amnGrtdnisy for alndazion ‘nba the sosncl. And that's whesn

e stated threl (coumis wgn A2k e felt that Na

Kl teny doosived of che roght 9 piinis=icn to tlat schools

the Rruzl Pyoteorion Dladre af e Faucfeantil fns cnty tha

seliciienss, mnl Imranitieng portios af the Czl<fyrmnis Copstiths
Slars ish QELde YLy dh tndmd States Pads SO0, B o LT

- hisg Blirae noitn Wi whdeh L2 placed hie caoplaint f2xmy

wary Lol nod s

SHi o=xE et 1e sarted with 8 sult sgainsc She Unl vesylie




| OULRTION: Vil sookes ey Gdlving B e eigat sol
dssion. You don't sericusly submit that he had & right =

MO, COLVIN: T winted to get to that asd 1 quita
agree and let me say it nox so that ic is oaz Uft_ﬁ&"ﬁ%

‘We have no. contestion here that Allan Jakke hds a
constitutional right, or nyen n statutory right to be ia 3
medical schenl. As @ matter of fact, I am surs that if tae
Requnts cf the University of California had decidsll o dioss
the Medfcal Sokael st Davis that Allsn Bakke corldn’t smand up:
here thraual hila Iswynr, oc ovon det bevond thie Fi¥st domuryss

“In Bhi Aupesicr COUrE ak Weodland, and say, "D Rave x sigik B
20 boomed{ical schoul,
‘“Mhat de pob fllan Dakke's posibtion. Allan MikEets o
pasition is shet he hdy = cight, and thar right is not 28 b B
Aisorininstod saednst by e=ason of kis race hnd that'a whet
brines Kilai St Vo PRia Doukt, ‘
Heme Let me o o Sar fust & momens WAEh woxt
thuppened in the i::--mi'. Yetauge {2 f2 vary ingortasgt ShatT Nd
Sllow bhfa aken 3 shev,
The inleersliig, HH Rhe ey beftincing, i8S sevacal ‘
Ehtnge. Ris<t, thoy lenlal SHRE Lhey ha.l a racial quosa. |
LR, ABHE giusppess Prou the cize, Sagonaly, ey dlenles
Nav Wy, fajde would Hava -=en pihal ELed,, aven had bhese Some
o1 guota. b, 38 1 will Indicate at somn lawgsi, T




‘I 1
e

| fthey admittad, sesdiine of the scane of Ssption .
- 2000(d), they admitted they were 3 federally funded insti-

‘tutipn, byt tHey did move thap that. They did wore than lat
They then filed a cross-couplaint AgEinsE. M lan nakke atkt
within the cross~cimplaint they sought Eheir owm kind of
relief. pnd the taliul which khey somght was the velial chae
-El:mi_r program ba daclared constitucicnal <~ et only con-
gtitoticonnl, but coistitikional withlp the frdarsl zensi,
Within the Calilornia sehs= and something elce, thak it also
be declarad monstitutional within the meanian of 2000td),
that s TNELE VI, Rnd sp the lesue vay joined,

Wi Boar in miad Whe whole soore of what we are

talking aboat in Ehis tawsuirt. Here o are in Jduns of 1854,

| o Eile n oompleaint, Tha ~ame of the gane 15 not o raoresvht

RITar Eadh= nz & psoresencotics of 2 olass. We ar= 6ot
repcesEating R1LLAN Betke as b rapresentative of some orgenls
xxtéart, M™ia L4 not AN etevaiss {n a law sevisvartdels o5
2 Dar nxrmiiﬁﬂ':_;q};; rerteian.: Thisg s & quescicar =T geTidng
B, DEEEx 4050 Tha meficsd sphool —= and that's rhw piae S0 B
M, 2t e hava tL an ENay (g order o e slifective a9 lawviy
ang e’ fiuwbly Ly Lo ho eftfertiva as Lawers —— soinetine
hetwaen Gune of 1971 and tre entzing elzgn of Beptember of
1974, Ard 1F you seed the revord, you will ses Ehm Trantin

YEorts wie makd Lo aet bofpre the pourt. And we Ezisd S0 gqub




fore the Lourt on n auestion of injunctine, on a question
. » OB a fquestion of d&n,lnrlﬂmry r=lia¥, each of tham

mﬂjﬁ the thing fnmré an the nalendani

QUESZION: But no one is charging you with laches

‘here, Mr. Colvin.

(Lauglter) S

MR, CGLVIN: 1 am relioved o hear it, but ti:ilt I

wasn't exactly my point, If I may just continue for the '
 moment. . |
Y wint to contince for a womant £o diseuss the .
Gimonsion of the rogerd hecauss bhat's part af what has Been 1

cueedd hwetey and inoordor o fudivste che racord and why the

i in the posturs that the Yecord e in.

The Clyst thing <har we did within the record was N
bo taks the decosition of N Lontey; and after we tock e
Beposition of Bx. omey, T« Lowrey's G6pasiiion s Euether i
‘!ﬂniﬂwaﬂ by D, Luw-«sev g dnolarstion prepsred, no doubi, witd I
khe asaistance of ‘his comnual.
How, wHare de we Find —-
CUESTION: T corrected that. Dr: Lowrey wes oot Dean |
when all this cocurxad, was he?

N CoTvTg  That ts mok == IR U5 £fps and 3t i

mot traew. Way T sxplatn, uie,

QUESTITN:  Waw Ne Desn wien this requlstion was put

ko e ent?




MR, COLVIN: The aaoower o that is ho, but the
er to tha guestion <=

QUESTION: By point s, 3% T may finish ny poinkr
D8 you puk om shy evidencs as to what hanpened?
MR. COLWVIN: Na. We acceptod =-

[OUESTION: All you had was hearsay.

MR. COLVIN: Tt was hearsey, but it was Reacsay by
the Dean of Mmisslons who was adninistering a program, Wnd
if ¥ may just say this. ¥ will not sitenpt to get ints a

discussion of what e Yearssy anid yhat is not hearsay, Hut tha
fack ;‘-‘f the matcer :s uhat It was Dr, Lowney who was admindo-
‘sering the wraoram, Foth i- 19735 and in 1979, end more Ehan
Shat it was DE, Lousy himself, whs Had coviewed and Losess
wiewsd My, Dakke iv 1874, 8o the polut that I awm toying &0
wske is thav we werw not erplezing the testimony of soms
pEficial who wey 200 Hilas Rwilty: as to trha!:had bappened.,

D5 Lowsey Was thsre on the sCoad.

Judtlse Marshail, yén are onrreck in this reapeci:
sEA% @t Lhe cine dmp Taeulty sdoptes the resclition Br. Lausy
waz clueiliere, T balievs, Yrom sy scoollection of th=
detoeitdrn, that tie vsg at The Unlversicy of Hi:’:hil_;n!"x. T nny
#e mistahian on chepy el Ehat is my recollestian,

MlsEraNs R piE ESke tho depostiion of i#jturjpr

ohG By what happemedy
MR, SOLVIiTe Walls; we sHATR - Zail t:mw@,




him hm deposition svery piace of paper *Mehw had
for, ‘that ha had personally interviewed Mr. BDakke, and, as

a mattar of fact, the recocd of the intsciiew baiunar
vr. Lowrey and -~

OURBTION ¢ ‘H’hat. way the decision of the gon
i B, MOIVEN: M. Bakke vas turned down for admis

S S

mion ==

-

oUESTICN: m:., Wy, T mman when the :l:!ﬂltl Wi lﬁ

up, 'u!mt. wore the rules?

M. COLVIM: The rules were sitply that B, Chae

e

A16T BE the entaring cleasa =

QUISTTION: What sbout the 8%

-

Wit. oL Blant parcent im the number. X am poTiws “

pnETIa:  Elght percent was hefore Znd now il WEE
1

MR, COLVIH: May T stact over againf It wag !uhﬁ‘!@
. _ .

QUESTION: Slwtecn peeple.

. un, comvile No. 1In tha early years OF the sohool,
I =k, el



re were Just 50 adnitted in he entering class.

~ QUESTION: Does the rule say 153 or --
‘MR, COININ: The tule says 16%.
‘QUESTION: -~ or 16.
MR. COLVIN: Sixt:zen parcent.
QUESTION: Where ls the ryle in tha record?
MR. COLVIN; Well, -—
QUESTION: T&'= ir O, Lowrey's testinony.
MR, COLVIN: [k s in Dr. Lowrey®s depositicn.
QUESTION: Thers is no other thing thers except that?
MR. COLVIN: That's where we tind it, yes.
QUESTION: And that's hearsay?

MR, COLVING In my Yudgment, ik wonld orly be hear-

say dn the sarise thet 1% relstests the historical origin of
!’“‘ m bat 1% is not hearaay ag it relatzs bto —=
QUESTTONG. WRLL, that s =Sus-

MR, VIV - the way thet the rale wee latosed In

the two voars that br, --

AUESTION: My obly point wss, sir, €hes we don't
knew hiow the rﬁ].: sEme yhovl,

MR, CoLVIN: dall w2 de Moo Ahat 4 cama sbout by
!‘ﬂ!ﬂ’ﬂr wota, ‘That's la Ehe cecord.

OUESTION: RLohk,

NP, COIVIN: That'a in the racord;

OOESTION: And what sise do we knowd




ﬂt&. m:mm We also know that statistics were kept : '
and l;ﬂ‘iﬂ 4in the record for each -- - |

QUESTION: Well, vhat criteris was set down for




: HE- COLVIR:  Ohis nbsskion was asked of Dr. Lowsey.
Tn the daposition of br. lowrey, T umﬂ or, Lowrey tug
quastions. Tha flist quescion was: Mas there any dafinition
of the temn "eaucationally iisadvantagsd”? The answer was ba.
And the second nuestion weg: Was there a Zefinition of the
term "econamically diradvantaged? And the ansver was o,
QURSTION: fRe'f talvirg about She presant time,

1
witen he was testifyine.
MB. COLVIN: Yes
QUESTTON: Well, T am =yyiso ko £ind out vhat .
nangd when Lb pas adopted., T gaess bhare i’ 8o way fas
pa to £ind Fhaw oul, with thig resoxd, o

MR CHTOENE Y dett"o believe there is, e¥cept iF T
oy ady, wort roepeckfelly, shat 1 24 have dhe fasling 55 &
Taver that you hava b things in the redorse You have the

Wit:ioﬂ of e, Loyrey. tho Dean of Admissiohis. You Bave e
Nadlaration of Hr. Lovvey She Dean of Rdnjesions, and 1 EnE0
thEt 4 Eair vending of bewl pf thoss docunents lays outl prefty |
Usll skt Hhe si®natirm wei hetlier ccinlilion dws veahiiesity
hearsay; T really oouddn't semus that polpt,

giEsTLe:  Thera -ld a0 controversy herwsen Sonarel

W £o Lha sxiatscve of rha pian or 1es chubousa ar Whst s
provided, iR ez’

Wh, Ceavrys  MeLl, ve bellsws, yos, We belisve haew




PIONs X% it 3 Suctsal controversy of -
MR, COLVIN: We tiink, in general, y=s., We _mﬂg

‘thers axe 2 lot of factusl slements to it. Let me make s
“dfstinction on this guata Gaestion, Lf T may, Your Hasor.
Thora ars many tolnts in the Unlyversicy's brief wihesy
mhulf in ordar to take tha sting cubt of the word “guota®

‘the word *gosl® is usad, iy is ot & tuots, they say, huc
Lt 48 a goal, We find thes £5 be a veal misuss of Lavguas.
QUESPION: My, Colvin, to follow up a minneea,
'-_i:l:gﬁi.,ﬂa ’FW-I'!E question, that really fs a mattexr of pharac-
werization, sather Lhad atricely a fact; T2 T undegstung ir,
LihERe waEd L6 plages st saide for minority apglicanks. Yol
gra escexinly Eres to acgus fronm tnac what you want so apout
W“ and goiale; huk hat Fa3lly yoes Leyond & srritct fantual
utm*

Wi Convi:  Mel 1, the Feokual aqusaklon, 1f I =ay
-i:‘wtlmh_.ﬂ by shar jhak risfly,ayises pomaow La 4 dilfav::éni_z
wier, Ane ink ne AlIuskTass it this way; becanse f£ 1F a
Loctual, ©hae 1a ¢ factunl oircomeiznce involvad, And lat m

tr!, Yo uginll out whit- & belinve Ehat lfﬂﬁ_tﬁ'ﬂ’l clrcusstanoa oo

be,

-

Newinily, 3£ wn tove 2 moal, If ¥ have o geal, =i

thet 18 preulsely the wontioversy over the concept. of quoks,

Ve dre gedoy to get o nomber of secply In, we salect & wkandmr)




us.-m = guah where the mumbar s first m--m&dm_;i
sumber is Filled recardless of the standard. Aud 185 me 24y
pracisaly fyom the record what T mean, When we m’f‘,gg! -
Towrey*s deposition, one of the very first questions asked

#Ion to the scheol? Rad b, Lewrey's response i thar sha

Dr. Lowrey 43 this cuestions Whst is tHe st

‘gtandard im shat we will iterview noc one who has a Grade
Point Average below 2.5

Meny LEEYR Yegk o+ the pemord on that paine, In
‘tha yere 1973, ¢he pesple withia khe quots ot gmﬂm
Trngren have pvarall firads Tolnt Averoged seizi sun all fhe
way BowA o 2,20, THet'y kn 174, In 1873, kiey Tun ali whe
ey doss x9 2,11, Lot e spimier Sruce -doict Frersged Soe
eRpt geowp ~ and ¥ am Dot giving you aversges. X masn b
=my renge, The iatge TiaM A1l tha way dolm Eo 1,.'nz,.- ‘!ﬁha‘_:?gl

the Grade Molnr Evnvage side of £, Take the MCAT ——

GESTION: Mr, Caluis, yod de pot Alspies (EhS

Lisio) trdlng shat mvarytioly admizied snder tHe spacizl )

progyon was ouxlifisd, Ao yoin? -
PRy COLVIn Wi sertalGly Ao atspuis tr, Bot wman
le atronpting o E=11 the sehanl

@i ground that fr. Bakks
WIRE ENe THURLET Loetione nrE, AT MRGN the &



BT

hks counsel, can schofioy sk up n eule which will et
Fio s qualified to go to wadisal schoal..

.'E" MR, CHTEP JUSTICE BURGER: Mri Colvin, dan't gee
 teo far evay from the microphone, if you want to szay on.
#R. CIVINE T an sorcy. I sorstines think of 4=
But &he polint that we are meking is thls, that the

rules aa £o adniawion wewe fixed meither by Bamks aer his
attorneys but weve Fixed =y she school itself. Thay weos Ehie
snes wig ehose grode point aversges and hiey wers the ores
sapho choge MIAT scoten as & bisis fok Juiging afmisaion,
| And let te aay khiv sNENt SHe MOAT soorss, bacause it pelakes

L

&gadn to the guestisn =hat T was anawering 28 to the differahis

‘stwpen ¥ gopl and A guots
eUZSTION: Shere ix nething in £he Teocord ur l.
sate LhaS Ehay chome tiw .5 Eigure baauke they fell Fhat

anyone with = lesssr sonxe WOUlG Rat be quelified either tv

do the acsdenic Work or tn sractice sadicines,

W GalvIN: he, ot thak was hets puls, Fhat sas

thely gylo; asd ¥ think tiere id « faix inferasce fRon thé

Jeourd Shat shpca vas a ¥easgnalilo hogin for fr. lowpsy Atetl

“ghat thac wob she yuls sb the sahodl
qUESTION: ¥as; Ak MaW an mg@gﬁ |

WA, CORVIN:  3s was Wn administearive bssia, dee

—



L

E.:!':.' iﬂ was 'I-huil: bapiu,

OURSTTONT Bift, then, how does Ehak go ~= dby 45
you'aisagren With the pEabsaibion that thers i aokiiag dn

_ this yecord to show that asy of Lhie spscial peopls wers
iqualified to stidy and to eractice?

Wit. COHLVINT We z2imply say that we 4o not ageas,
e do ot Agree thet thsre iz 3 showing shat they wets
quallfied, We ave not making tle aroument that they wewa
‘dlaqualifisd, but we are saying, teking the schoovl's own

as, taking £le vary tNing thet ths school was kzlking

ahout; they =imaly o not Teasure up on that.point.  Hat let

‘mp finieh; i¥ Tomoy, beoswse it ia hard B0 £isish 411 of Chese

fhdnge. And 1 Ao wEnt t6 sonment abouk the same thing aw Lf
applias te kha MOAP sSqorod I
You will recall that 4y Dr. Lowrey's Sepasition

.!H'.'; lLowrey says, *Wo vonld ke hard frzsgadt - e #nulﬂ'lm !
tard preaned 1o adnlb seoples o Che schnal 1f they had MEATY
wedtonl Cullvge Aprobude Teso - "narcen=1l4s in selance &%

Loy varhal ubiah weoe Lelosr 5,

Bk Jeok Bt the record in Bhe cassl  [OCX AR B3

PooYd AN sl T, P 3913; Eha woerags == poc tha ¥ange)

aut the bvaraye bf Lhie ropils 151 «He specizl admissions granm

e tmit it Etie 20eh povmsniils Lo sefence aud in ShddSth

antile Jn verbai, 1In 1074, Pl peresntils In golenps —

y; “ fa 4o an mveregé dod Kot M rapgir ~= was 47 and 1n weToal



];ﬁ.!r.:

‘Allan Bakke took the test enly pnge and his seeord
da there. You will find it an puge 13 m‘. our brief, Ma
scored in the 87th percentile in science 262 in the 35tk
percentile in varbal.

The vltimate fact in this cass, no matier how you |
Edrn it, is that Mr. Darke was deprived of an opportunizy Lo |
attend the school hy ressor of his race, This is not a mattar
‘of condecturz, Thin ic a stipmlaeion by ‘the Hegents of £ae
linj,mj.l:y aof talifornmiz.

QUESTION: Tor purmoses of this azgument, thsuga,
10 vou feEed tol do any Faryier than to agsert and convinoce
domebody Bhat lio waw deprivad of an oppostunity o ocompete
fnr one of the atxteen seals basguse of 4ls rags, o vau
peasdt B go any farther LWhis hhaws

e GOy 1 o afFraid thalk ==

MBS AIOR:  YF vou don's soed to gooany Eﬁ?mff iy
certainly Are Haking ap 3 Lok of your tima,

MR, CoUrie T deo't went £o ‘taks wp s Sine aoept
to say chat thace g within this retnrd! tbe Ehipnhtim of the
Hemenks =€ =he Univarsivy of Catifornia that KBry Bakke el
Aepeived of Lha wpportunity to atfend khe Univezsity of
palifoynta Aedioad Sclicpl #t Ravis becsiseial the Bea oF. this

sibraa placus o Hhe spocial simissicus progiem

QURESIONY Hr. CAlyin, may 1 £olled g on Justica




.;..:; -1-: = ™~ [
hite's obsacvaticn = zame as [ vigw anﬁmf
University doesn't dety r disputs the basts Estvs. ey
erfectly cimar, rrpuehmunhlmﬂiﬂlﬁ:qpﬂm

#ﬁ: to hear a comxtitutionzl argument. ¥ou havs Gevoted
Ewenty minutes ©e isborine a faet, 1f T may say so. T Houdd

ke to help, T really would, on the constitubicnal Assuass
 Would you addruns that , plssse?

MR, COLVINe Yes. T would like to a24ress, T would
Aike ko mddvess the peohlema that srise with quota and the
sprohlesn that aeise with ceoe gnd 1 would Iikes aise ¥o adirsas
| the altsenative whiah tha (niyersitcy suasests,

L We hrva the dmepaih difficulty in daaling with Shie
prehlen of quata) and panys nany guesidons erime. Sor BtanpLE,
‘l:hﬂe 1le » guegiian of mmiwre,. Whae 4 thy apirapilate qud I
What da the appropriste yuos for a medical schael? (Sixteen;
elght; ERiSEyatun, aaxti-four, onn hendosd? On what basis, .
L odl wyhat basia 12 that guoey deteomined? And thera ig.=® probiew
A Vory serious wroblem of jodfcizi detscainetion.

Daal Lha Covst leave o Lo the sohicol the righs to |
u!mm any muaber ¢ wints ln osdes bo saciafy that guosa® |
Hoarld th= Tourl be sefiaffsd ta 2iTow =m Lnstirution sacl aB

NREw Ublymesity of Califorsnd + ko alapt 8 quota AF 100 paseaue |

mnd prue dapelve S1) pachans Mhe 4se NDE provle «IENER gelacked




A7

-

. i ., w
ram and take rsce into acesunt, and That under the m
snrteentsy Amendment thare was no barrier to ite doing that I

1ga 6F the inturests that wara imvelved? Whal's your
w to thac?

: MR, UOLVIN: Qur geaponse to that is fundanentally
ﬁu“b race is an improper vlassification ia chis sitvacion.
in = matter of fact, the Government in iks oun oried maked
“£hat very poinc.
OWESTIONY Do you disagree wizly the Califorats |
w Court viien i€ said Lhat, wien it fdentifizd tha
Mirieavest tHeb 1t uncerstood the University was taking into
acgount 1a whie wpeclal program; and agresd with the
ndyersity's pibmisrion Zhak thess wore campalliog inksasests?
Mt CNEM  ine CallBornis deart mads thoas
assimptlonn arcynhido,
AURBTIAN: D you agses with SHom or  NUE?

Mi . TNEVING  va zhink that we nesd pot didagene wiEl

sty ohat Ly ot faler pegumptions but it wans mash Kasele =

IRETYON tirily Elrgy Yol agxes - Yo don'c

Jianpree et -hone -—
M, COLYIDA: Wadoote disayres.

QUBSITONG ~= Wrab.thess tntzpuats ave compelliog

Wi, CORVISE Wa ansumc, ¥4 the Seurs didy Ehat



.
; __ﬂ ap s fic intayents, ot all of them, ot thak thoss

N —

pacific ‘interests are cozelling. intersats, Car problem s

Af they are cowpelling, anl if thsre vere Ho alfernativas,
1f thers were 1o alteznaktivas, would you dgree that the racisi
- slassification vouls b uph=aid?

- MR, EOLVING We nivht somedsy come to that, but I
@Gon't Ehink we come to it L this case. aAnd T Ehink ==
QURESTION: ¥art of your submission ia: Evan 4f
" these are compellirg interests, sven if there is oo slternas

ME, OOLVINe: Ve pelbwvs it ie mmmﬂtulﬂnnﬂ. e
CSURSYINN: Desmura 10 L9 1imiber wigtily ke sixveanmy
R, COINIS: No, not BAscwose: 1 o Zdolesd ¥o
Spixtaen, ot ‘Yeoaves the ecacept oF sace db==1P as 3 alandd-
Mﬂﬂ bacomas -in o nissoyy = AN anr aideysScanEing  sn
M suat an {wpp:jt:r sagia opon whirh Ty juice pEtnla. e do
DOt Metinve thaz ipeelldomacs, that aohiievapent, Shat atdiity
are Woasured by shin pleventstisn or by e lzgt suenmms of an
daESvAdunl , siezhar or nok 't opondw Spaniaip oz —

UESTIoN Y Do you mean by that that W G the

teest placss, the alicoossion vas demifzatly by sage?

SR, CORVIN: Thavs s no quedtlion e what Ehs

H’ﬁ.__ the use of the rafial claspification Lz udconstitutiousl;




niusions roeran, And T35 ot wees bsk tiatwas. Ane e
lack of trying. In the yeiars 1973 and 1974, 245 peosle whom
the University wtself classiffed as economically white == &s
white economicsily disadvontaged -- sought admission inte thoas
places, And thore wers none adnitted either in those two years

or in any years, ané that was more thap = third of all che

people wha Gousht o qet Into the program. Bt they ceuwld nof
Mod scv that vop had & poogram at the Wﬂ!#ﬂ?ﬂ’ '
Lalifornia Medioal fcheol Ak Davls whers peofils were shitk oie,

fixon sictegn of the plaves. Wiir beldef in thin case if tiak
thig iy donh edsnvially Buoguse the universities WAL e I ‘
follow thez ungoesticn of the Califernia faptems Court.  dand

‘khe esngntial o~

QUESTICN: T sk i€ then that: Lf w= diszgraed witl |
you that the racinl claseizicativs e Znvslic, oven if thare |
Are: ootmiel interosts =n? evan if thevs ig mo 'aitamnt_j,uljf |
You Elan Pppect the Californds court's conciasion thab Ehues

wers aliemmecives i fnne,
e, uODVIF: He da agppert the coorludion Ehat

L E

bhete ymire albanativa, =o0d I would Iike to SJomment DU ShibE

mhl.u OF the curs.
e of L siifgortimes whish tha Californda ddnowan




made wom HEaE the universities Tock af Pecpid A:
'ﬂi’mﬂa‘: Leok at psople individually ia terms of
digadventage. liow 1 know and we ail know that there ave
cases that azre deemwd to bn societal discrimination wheze
millions and tens of millions of people are invelved, pal
1azly cases dezling, peshsps with Social Security, &‘aﬂﬁw

ww orEes dealiryg with women. That is not this case. Thers
weze pns handred pecple whe viEre surolled esch year into the
pavis Medioal Feliesd. It inay have been admindstratively @&-
#d=nlt For people, for khe sdminiatratora of the schoal w0

Taok &t the one hupdred and o salect those whom they I#w'.ld
aﬂuit noin the lLasic 6f disadvantage. The problem is ﬁhwt_:_ﬁa-

mmitup hzome quota HApoOV. They bHacome -
QUMETTON: Mz, Colvin, what i the Aniversity sayss I
Me dontt smnt to Glmt ain ok the diesdvantaced; wa want -3

Increass he ntwibey of slack Foceors whao 2ra Mﬂ' i3
=334 Forpi="" 1 thet a prsripsible acal on b pard of Tic

Iniver=ity?
M, SOLYe  Po whe axGant chat tha jusgnent is.

mde 5y whesar “lode demtirs ars disadvantegad, 1F {3 &

iﬂiﬁimﬂtn medtiiE. Yo the 2¥tent ~=~ and the fuprens Couacr pf

PRI Pobaia a2ys Ehtw = to Eha misnt Ehit Gie fTetsrsnce 23 |

, wr tolisve Gac ©b 1A an nocasscd e

of Efe bsmig of the Tace

Slemal novioitan®.

QUEESTONE  Tell, 60 yad Rave tifeh, it i6 noE 3



SBrmis -=’F'. 1 £he pact ﬂtﬂ e * vexeity A

MR, COLVING We sav it 4% 8 nﬁnﬁﬁt&tﬁi e
: '. 811 ||
QUESITON: = I% it 43 3 permissible goal, wiy on.
sacth beat around the bush? Why ot simgly make a race
oriented selsction?

MR, COLVIU: Baceude the Buprome Court mﬁ‘%
Urivexsity, "You canhob lexp to the muoka systam, What vou,
mast fiest do iy to undertiks to meet tha question of dlke
advantage where it exists, £ it sxists."

g
 Back and deys,

e masy e {qeaveennd {n Thandrantages, as guck; Wil are.
interestad i (Lacks.*
ML CSIVTII: Yan, buk che Siprene’ Court canss Lok

a (MESTIONG  Huk the UndversiEy coniss

£ the Univetacsy and seys, "IMas you sz doine fs sxiooing)
e Bhbsp, You sre ape — * Whau iz the reascu fac this

moals has Lo the vewcom ohy soonle sbe Saying We WIOL muie
hicany docvotdy :.-:._:r: Fipgs Onotnrs, Mors ﬂiﬂﬂ%ﬂl wﬁ
The seadan s e cloby Blal cheza was disadvnn&m;a. T2 Alrs

Flauley ta pith o ruois) wlnss)fisztion, L9’ EMak y= are
sagasing An Lhese hrdgad guteralizacions M mm af a

given cave Aum suffurad cthe seac advantags or the sawe 3ia
afvaneags, che same wealtly ox tho sai povarty; the sams
adusation ae Ehs Eane Iaek ot sdusstion,
PR






MR, COLVIN: Yes, he ddd. .

QUESTION: And he last?

MR, COLVIN: Yes, he did.

QUESTION: Now, would your argument be the sama if
ona, i.nltud nf sixtaen seats, were left open?

MR. COLVIN: Most regpectfully, the argument Joaés
not turn cn the aumbars.

QUESTZON: My guestion iag: Would you make the
same ergumant?

MR, COLVIN: Ves.

WOESTION: If it waa one?

MR, COLVING If £t wxs one #nd 1f thers was &n
‘agresment, as there is Ln this case, that he was kept out dy
‘his vacge. Whethaer !¢ is onz, ons hundred, ¢wo --

QUESTION: I didn't sav zeything shout him being -—
I u=id that the requlation szid that ons seat would be lafs
opea for an ualerpri vilessd rdnority person.

ME, COLVING Yes

QUERTION: vou would &czgda Ehat?
VR, DOrurt:  wE gan't bihdnk wa wounld ever get uc khat

‘padnt —
oEsPTONT S0 nmmbers are Just uniwmportunt?
M, OOLUTHD Nenhers are animpocrtant. ¥ 38 sha

prinoiple of keepina & mea ok because of i race that is



o




nd the otliex aids 44 axguing Mﬁ% senatedy
MR, COLVIH: That's eight,
QUESTION: So it depsnds on ﬁiﬁ; way vou ook
doesn't it?
MR. COLVING It depemds on whish way yow look at
‘the problem,
QURETION: If decs?

- l--

MR. COIVIWH: If @ may Zinisgh. The problem =—

QUESTTON: Yon ave Lalking abovt your client’s
rights, Don't thesa urderprivileged oveople heve some ttﬁtl’?;

MR. COIVING They sertdinly have tna rignt to
tottpets =

QUESTIONS Po o@uk make.

MR, COMUTH: w= Chey have zhe ridhe W ccupet
They hove the right to eqvad conpeitiziog, Thay aves have
dnokher right “hien was givea thewm by the T2kl ccnds ShEEme
Temet, They heva the righu o sompola ret sniy upan Lbhe baels
uf ‘grades, thny heve R gt 20 eopate geo Lhe basie of
Alsasvansage. The Usiwyrsicy, of usucss, SsEs We will hava

fothing %o do with e,  1f we oan't raye & quessd, shen thari

$s no place for ar Lo o, |
Heke in Mind theb the Sudpews Gourt of the SLata |

of Celifornis iw syvbivaly sxpilicit An it3 opinion, It say,

iy g e s euphasier weoand mof e TERILANG ENS Ui

L

(kg st oalifosnin Medics: Selonl that 3ty to take Ehe:
I



MESA paspla with tha hishest mrade pefne sysvage 2z tis
highest MUAT soores,” or whatevar it £d -~

) OERSPION: Msy I ask you s question that T Enisk 48
zélevant Eo your 1ast statiment?

' MA, COLVINT Yes.

QUBSTION: The cewa before us involves essaatially

a two-track adnisslons system; with sepazate committess, Lek'),

|ﬁbﬂin:fuuhaﬂ a university, a madical school, with a 5:1_11.;_5-1&

fona committes ard with no allocakion of seats Lo way

| purticular kuiiiie of dthay group of «pplicancs; but =hat fas

a ‘}tmq List of factors or slemenwe that the adrinsiohs Sommitoos

fairly constdered, And sssume Turther that Hm:: andl st and
graphisal locatlon and ctonomic beckgzound snd urbag-

_ pural and a1l of the gther facters that asademindans 3o cone

aider in sdnfteing peanla te oollsaw and to mrvfessisnal

SteHools, assune that type of systen, =nil furcher assuma that

volts elisne sl ot been asmitesd. tonld your argament ba the

szmr,as 3 conyeitusicasd nateny?

M. & ‘:-..‘!;ﬁh pur argunont woold be tha samE, Ts hhe

sXefit, o e anbait tSal race itrelf yag the rucial aEsky

ip e adnizalionay situatior

AUmETIGe  Wall, my hvpothetical 1izted ctice 35 ope

Of sdght o kky faotors o Flements the copmitise mlght

| Fad=1y watqgn n ehe dnterqot of vmséitare of & studzar

.jpﬁ&f axumple. Wouwld that be uncoastiftcional, lu ooy I

_ -



JMB, COLVIH: T cuz opinion, at this point, i the
At == the Supreme Court of California =- that rade itsslf is

= gronnd for selaction or rejectien fur the madlesl

Moy (hers aze all kinds of other factors of avohonis
 and n_ﬂu-aqtimi diversity. %e hove no quarval vhatever wiss
Ithem, The et lem veslly L5 Shat, s we lcok s tha: Pourteensh
w and =8 W look aiz 2000(d), the Fact of the matiar is
that  Z3 rmon fexelf, i€ {e digorimination on the ground nf
Face itsell whinh is forxbiddan. 2000{d), as & matter of
refreslment, rufyaching, snyn, "No persal in the Unibad Skaves
ahall on she ground of racn, ocolor or netlanal origin be gr-
Liudpd 2woin tacticivation ia, be denisd tha banefi: of or

be subspozed te Afscriminatilim undes zny progzas or activity
::!‘i!':n:l'.vinqj fodinral Flnantial azsistence.® And we think Lhst
tha pertlodlac srhomy €4 &lis eltant that race bacones a
pracial =od fwsagssit smtksT bezteinly €lisg i She Fepe of
thie,

URSSIONs L take ik if wa 4lan't soros with the
Lelifavain Suprama Covrs o the taleral insie and ravevae,

Lhmnl J: EI.P.‘.E L4 you would pumie Bhe othet cround that you hed
dn Ehe Calitornla Pupreme Toadk, thi stete grovnds and the

Saduzal statstocy groundd




mm m K. Bakke filed his mmm gwﬁ
Aisted the state ground and the scatutory grovnd, as well as
| filed its cross-complaint up at Hoodisnd, it listed both the
state constiturionnl grount and the statutory Gwound, aF paFE
of its deplarstory velisf

Puint tlcwe. When Judge Manker, who was the trial
Judge, mede bis findings and conclusions in Ehis case, his

ion wam That the piseram vas improper, upt only dndes
Hh‘?a constitasional and ths etate gronnd tut zles esder znﬂuﬂ}
And more than that,  Wusbes four, Tha very Judgent ﬂu‘:ihl:_ﬁ- :
cesa, aa Lt erwiatn, I4 8 qitirment that. -

QUBEMAN:  tr al) =F thoss grounds.

KR, COLVIV: Op =1l oF theas geounis,

QopATrolly  ffow hers all those Sridads bakon 'td O

SUnreame Tndirt oF Califorynia?
AP, (TOmkT Ty wsre all eslled to phe atksseion
W Spe dreus Conrs ool Califeocihe Tk As eooe cha® hy thak

nime the Onlieezity hed writiss 3 hrelef, Bsaloally under bhe

Aeirblentl Aneidisans, end iy te trwe shat e Valdfommia cotss

ignoged we aleated not to --
MIRETIt  1F wi vevsces the Callfernia Syprece
CouTe on, ke gooand ther it aid Jaoide, whot wenid be the



G41d have to e faced thm 4n he California Suprans Coum
Yy, the fadoral statubury oround and the state conasdiue
MR, COLUTNG 4y own judgment, L€ T say Be so 109,
1¥5 hat thit Becovek aimoss an fale act, becauss if the
 hesie of raverrsl, 4is T2ling Ede Cailfernis courk, “Look &t
‘hts fram the poink of viey of 2070(d)” or “Look at thiz From
the point of view of ths Privilages and Tmmunities Clanse of
‘the california Condtizution,® and I say this respectfully
ahd withoak Having tha stsiura to make she statewent, T say
gespectfully tiast ar I vead the Fourtesnch Amendment and T
At 2000(d) L4 ossme w2 m= Lhat 20001d) is aven stxonges Suad

gonsyros: 1 wnie £€ iz certainly poseibls SNat
Il Ponscacyih meidmen s nigat pamdt of Weaidn't Fosbid vt
BOngTEas audld farid s v maeiiy. And Tovtuese n@u oftzw
Hons thay,  Yeokmionlly, 1t conld e tliac the Ciwdll fighks :
Rot forbigs rhdugs itha Fonorsenth Ametidpent {eodlf M]ﬁ!l
MY, RO I Yan.

Im:&“\?ﬁ“- Rra il ﬂgl;in_g 11.5; fh’ﬂ_ﬁr m-f ml

Radsedds ke Usderu) riEakitorg around?

MR, carvime b askiag shis Conek to dacide =

EsrroN:T  Obsicuely, we can't psss on the S’H"#ﬂ
ed ki mialily.
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MR, COLVIN: I understand that.

‘.gpu--qﬁt-u- to decide the -~ Federal statutory oround?

MR, COLVIN: We helieve that this case is rips zad
r-pdy for a decision on the constitutional gzound and oa the
statutory ground, We belisve that what ws have here --

OURSTION: Well, srdinarily, we don't decide

constitutional questions 1f wa can affirm what von ask us to
do on a Federal statutory ground.

MR, COLYIM: I understand that, Justica Brennan, and
I am not at any point in this arqument attemgting to plice
myseif whera T do not belong, and that is at the deecisisn-
makling place,

QUESTION; Ara you asking us to pasu on ths Faderal
statuzocy ground?

Mit. COLYIH: T am asgking you to affirm the Califorais
Saprupe Cours decision --

QUATION: On any ground?

A, COLVIR oOn hoth grounds, And £ am sugqestino
£ the Conrt that the Californls Supreme Covect had befuava dx,

& naa bsan indlcated by Mr. Cox, a very diftioult, sensitive
dbman, ek 4t serdied it in & very praaunzeic 3gd 3 vérv poeac—
tical and welusrle cseawe. TC Wld coun an harsh rulas, It

reguired pwy mus o digscriminata.

SIESTION: Do vou zhink it 4s arguabls that tho

QUESTION: What X am asking, then, -- yes or no -- do







QUESTION: I don't W) K 4% has bean sressed ol
4 "-'-' pE as ‘our anvmdviss arse aimed at Lt
MR, LOLVIN: T heve heard that argument made. I

‘happan to bsliave that the Celifsinia Sugreme Court falt Ehat
it fas on perfactly sound ground in the fad=ral congtitutien
. and that that was the way the case ought to go. I, of course, -
was not a party ko thelr ocher deliberstions.

QUESTION: May 1 ask vou one mora gueation. In
ane of the amicus bricfs it is asserted that iu Wovember 1576
+he Califorris Comstitution was further amended to say that
po pergon shall he Achasred admiseion to any Gapartmimt of

fhe Uniyareity on aseount OFf yaca, Now that, of course ~

{aA'E 4n thn onsa, but 1 suppome that would cume Yp In e

oxse 1f we roverze it.
ML, COLVIN: 1 supocie {f these vers a new CEse I'

A ehald cote G, Whe feck of the mattes is thal Calitornia
B45 A systery, ag bve Coar- proibmbly knowe, Wnere the
Comrti ey *dun »f Giforsd« =ab be srended by = popular

plhdssits ayo thet's ymac happensd. Lhe Eict of the

garter 15 taal thasn amsodwens Lo tlic CallEssuia Constimngiosn |

‘peuarved agnroximately 4 month afiser tha California Sus-ame

Court dacision beliow was fisel.

AUESTION: Thand you,
QuEstons  Mr. calyin, my brothec Towelly 8 memont



lf“"'ﬂ YOu 3 wunstion iragusting that @ unbwersityts

Poliny ‘tonk into ascoune @ nuwikes of eonsidscs ons
‘one of which wis race. Your respoose to him wus that so loag
wmiin erucial faotor it is bad undsr the Fourtsanth
|'w. .

T want to refine that question a little bit, to

bose the questiont whers race is taken into 2ccount bat it

. 'is not @ srucial or dispomitive Factor, is you refered o

~ {t in your answer to him, iF that_permissible Undar he
Fourtsanth Amendmeni, or nst?

MR, DOINTH:  Tn ey Audement, tha use of TEce A%

# bagls for adnission to A medical sckool ar the exercise of

- -.. 'ﬁ ﬁl .

athy |=I sights i an impropor meaduds That ds my an

ugseToMy Whather grucigl ar pot?

MIt, OO Whetber ruoial o not, afcspt id this
‘situatdan. And =hat, 13 *o the axtent that e ddantirtcacion

Of cace vay alve Eirthor Sontley o the adeig=ionsy ‘cmﬁﬂm

A% ko vhatler Dhere Hasm bocn sotual disadvantese, sconomisy
gAucetiannl, pucwstution, -t whetaver. But then the degigies |
45 o bGa naizE an thpee Fanrrors and not the faclor of rage

‘Atealf, ThaL's my povitlor on the matsr.

BUESYLON . If taking rale lnts avcount Agiorescss

& posson'n Alanea of goeksaw In, L8 B Anovicabla ehat id de

‘matny ra By cruelpl =t s podat, o JEoany POiNE,
Mo, Caividy 1 sednt thad weg She arcwer thsr ¥



wag pacnineible oo bhe excegr that Lt gave smia

srmg of this i3ividual asplicant out Of the 100 thst it
s alking about, whethey th=ve was @ price history of
economic, aeducational; or whatsver, deprivation, parsecution
af whatever it mey he.
QUESTION: L thisk you had argued earlisy that
:ln regord shows thet,pase == tlidg was your ergument at
":ﬁﬁ—- Etitat canh was the fdispesitive fzctor lere,

MR, COLVIRG Yes, that's pir sSrgun=nt..

QUESATOR: T ehiek you satd the Ragerts agresd wilh

JUL, COIVIME X An'L Ehink I gadd thet beumuEe: I f

lbam_at b pecord thec Tiwire wau 3¢ explicie sppreval by sha
"’ihutj of thig aystan at the Davis Medical Schoaol,
SONSTINAY  Wlisn 1 sy Lhs Rogsata, I mean yoas Sdvese 4
| G!ﬁl?h WR. COIVMIN: Oh, ves., I% ddentifyingthie Reqgants as
Ll * TMIL, ODINTHY . Yes=. And whet ks Sez Sying Ih that
Degecd (E)at on it Tacts of thi=s Z3pe there USq Ao fons=
DRiteEtay parecy (n uny of the years coverad Dy e statigtios
Lhess that wan ayer wndiied o Yoe soacisl advigsione peend e
Pty wig op dafinithon of what may megst by scunatlamaily

e coaaosioalls Af panvantaged paad wide 1 sadd wefcre aaj 1

i L8 Shet dn Cbe very RO yadrs that He, Bakrke apediel

.

hore wera 245 pogpla Wil HEEN daemed by the achool te he
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LTy AAsalviataged e bELsd 65 ear tRte thE
jore Ehan a thivd of thnge vhio tyded ans pone ook lie

" also mall to the Couct's atbmﬁ:!.m one other fact, ehnt
p the year 1973, when the application was= handad Sut the
4 * alication exid, "ire you szplying as = pomber of a Gia-

o

hpged Gronp, Eﬁnnmimlly 7 educationally?* That war

0N

“not the muestdon 44 1974, Ia 1974, the schocl had gors to ths
cal sPeten, vhich 4o bhe coneral applicatisc systsn Bedsi by

Gﬂ_i‘ the mediecal achoole iv the Oolted Statas, The questios

m' 1974 which criapsyed ocnsidesation by the special adiis— ‘I

§ione crols wes thize Yart you Zppiving 35 & nesbes of & *i

mgw group?” 5o on 1t face th: predran Beceges ROE aveEn ‘
j;jﬁ peesgnse of 5 (dlssivantsqad group. I8e procram becoien [
‘A proqran dhich is de=tened 25 8 rauial propositicn Abd that
e bt Me, Enkke 15 snipiaining of. It i tast which di=

Prives e, Tunes of Kiw 001 cpportusity to 105 places dn Khe

[chaes,

s,

BUReTLass  TH U vergtity seiendsted afber s
:Mnnﬂir ot Sl ’-f.':*:-;:- i Cogbe of CElifornts, didn'E it BT
i.'t' QAL pet Lrslole tie tandan of iract ans that T veyedd et
L Rava- Bt somitbed undor i METovest systenl

) MR, COLVEING Yer. Thet is tros. There jas Kot =iy
Eﬁﬁ#ﬂutﬂihn Lot whsr ha-paned wes EHET Clin Buptemn (olx=
J_, ﬂih Baro of talifornis dnclded she caew, ir dectdsd che
Whconastrutionality ol who quona.  We had nraued badk anid




Rt Shetugh tite erial casre ang throush L Swrsma Souck
-

he question of burdan of croof, Did Mr. Balke have She

“burden) of proving that he would have qualified ar 4id the

-

Pndveraity fuve bhe busdan of proving that he vould a0t havs

S

. I .-'_-"E,
Phe original decision of the Supreme Couct of

California was a decision which sald that —— Which agrssd with
us. ﬁlullzn end said yes, the buxden of proof is-aon the
. Badversity. Tk's just like Pranks v. Bowman Transportakion,

onge ¥ou orove the disccimination then the University has b

_prova that Me, Bakie would not have hien adaitied sven thoush
'_ re had besn ne such guota. And he University then ancepsd
$abo & petition for revearing ad in she pefitiaon for selsss=
ing, At snteesd inte a zticplskion, And niie soipulation Ls
!d.hﬂ kadogrs vh= Californin Saprome Cnmichy 308 ‘the atipulacion
| de vary Exiaf, vory belet. "Lt 1l niresy Suipulstad By Shs
‘PegeEnbs of ahe Uptpnraigy of Calife-nia (Ehe Dniversity]
Cahae IF Pas peaduosl Al af the owllones availzble to it
op &he svasticd of whether 1. Faklk's Fxiluze oo be simitesd
S0 the ciasn oiEiring tha Debeol of Sudicine Br the University
AR Calizinia, Davls, fn eptenber 1973, rasslisd fyon Sha
gemﬂu of ithe apaciel sinlsgicaws program.  The Universiny
.IWH Ehat 4t manat weat the hurdaa of proving Ehe

apecial sdmiselony prodrET il rob sesult dn e, Bakke'a fallusd

to by zdrdyces
RSN aant

S -
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And vithout vadn your tine, T Wil bell yob LAt

Ehin s carried over to the petition for rehearing, The
ipulation 48 an exhibit o iv. £nd then the University

s the University han produced all of the eviisnce it bis on

tha question and concedss, az got forth in Che stbached
stipulation of Doneld L. Readart, that it will not actempt to
meat. that burden of proof.

My. Bakke wia a lilghly auzlificd applicant, apc
'Mﬂml‘y closs to adnlesfon ir 1993, even with the

2 iﬁ“ia!.aﬁ. admissions pragram oS=ing in operation, Tt camnor ba
oliaarly demohskrat=8 that t9e specizl aduissions progran Jid
AL bpEvats to deny My, Aalie odmiseion 10 that vear mnd Ghew,
L wpon recaipt of the pstitios for rebearing with the stlpdaetion
ViatEactiad zo 48, Ehe Calllosiliz Suposss Cours Llan ddd sl
{tﬂl‘p&ltﬁnt{. ITastead of oomEnding the magtar to Woodtand 1
Yels Counky, to Juice Manlloe to moke this detsrminesion. it
prdeced Mc. #akke irto the Medfoul fLchosl. He is pz=suntiy
ardared Lite tle thidice: Schinnl =nd wora Lt not for the czay
Ay ey gune O aoiyEs -a wauid e 1w Shee Medlingl SThaal,

R, THIES JUSLOS SURGER: Yooy cime head aow
ey

MR, JOLVIM: Thp ko ogond o ety auclh,

MB, SEIE? JOSTICY BUMIRe Mo, COX; Sopai: i

sttidng Euetiwrt




MR, CO¥: Wr, Chiof Jestice o

QUESTIONT  ir. Cox, hefore you comiencs Your SEEment
‘way I inguire wiwther you sgvee with ny undasstanding of khe
Soliciter Genernl's position that the vesord 1s lapSejusta

far a conabitustonss decigion and should be remandea?

ML BOX: T 80 nvt agree. I ddsayses antd T will
devalop the reamons, LE T say. That was on2 of the polacy
that 1 pianncd to addross myself to.

T think nerhonn T con be most halpfil by ‘tryins o
BUE the Yery partioular paints wa covered dn my azqument
within a larger framewosyi of ny basic: tfitaking

The ficat math provosition shat 1 ionld abssps i

Enat £l dscizlly sunieloys sdmissipns prngrazm st Davis, asd
A9 eRclsVly conpoioue adwinglone program, Sssigned te incrossh
ghe pumber of winozlbty Atodentr ak A prafsssianal gelicely

5 Faily canniihent wILn tiohly Ehip Jinter and Tae spiwit =
Eip Poerioanity At Bare

Rl 1 ataly wars by oodd ope Ssatoch &5 Ry BAEE

b’ X und ths aaed "maa® o Ny yel=1ly pamscinua® I a8 nob

ghetking of cheu [N WAy oms woold speal of o r=dheadss® Sexn
oY M en tims naa aomme cihay ok thmb Iw shecy happenstoguss,

Thak dun't the quallty of “ape ¥p o -sat:tg!_'iy -.-.ni'!hnm, Aral T =w

beally tnlking abouk all of the things. tha® tavs gute with




: .
 wnd the remnants of those thinge 15 terms of cusvent

B

PAME

=F i
-

Hocial prablems, and raze 48 U shopthand 50 espress Shom:
Now thet nain proposition we would dsvelop T wewld

"ﬁ#'fﬁﬂlwhltmh;ua irnwcrporeted in the Eqial Protention

We s3y, sscom!, chat the sducationsl, profassional
| |nd stclkl purrosak Aceshiplisned by 8 rass fomsciows S@siusion
program ace sovipelling objostives, or =o put (t practically,
ﬁ!‘“m more sufficient justifications for those losses, those
 proklema, that wre uroatad sy the use of race. Ve don't

j i shem, bue ve v vhe cozt is grestly sutweighed by
And thind, ma ! Wudd 4n oy axgueneit, &5 aubuic that
IARETe 14 50 nther ury of gisamplighinn thoase purpbseq
THis Iaings =¢ to tha point thHat the Suprena Coure
af Pallfospid e eramd and its indament should ba savarsed,
: EEcauen e mal thur mep prasoat cifounsbancss we may oot
reke rece into scchene.  Thet's what My, Coavin pitchel Mis
nﬁ:up- on. That's tha pisionition He prededted BEaloe an)
he presanted hoye.
Jiswtlic= Yowelil, ho Aoesn't peod ay Forse Saces ow
&h‘h e 1s citier rlont nr weome he- 2 matker of constiEtubion. .
89, or £f stacuvoty w3108 06as hank ke the cauzt Haloy,
| Thare 45 Lu-ther 'TJ!;'.uﬂfm. Ts there someching abaids




i Lt

ths see oF the number LG Uiat esadses Ehiz progradl Hseulisply
alnarahle? |
I PR SFu eiusatinal iuﬂiﬂtiﬂﬁﬂ thik FHBH'I#-

e
S L

wdnority admiesion: pregrens, bub the sdnissiops comiibtes
w‘“’a Lo get & good pumbey, get a substantial nimber i
Gat withia a range of 10 ‘to 20 psrcent.

i Wa stbmit that Ghe method of putting the geneval
policy into actuel practice, ths levsl at which somebody
W 1t to pumbers, is oot @ mattexr of constihutional

A2 Tow 1iks rezion, we say thap tie queetions

8 {n the tolivitor Geteral's brief ars not matters of
congpdticionsl dimenglon, They ara detalls of adnissions

Aad i both inscsmces we urge that fhis Coust ahould
gﬂ!‘; qectl:ha foimr Tnderal =curts ints lsing fhe suporvispes
e hf the sdmidairms policiss af cortalnly stata ami perbaps .
‘private fngtituticains

QUESTICNT You wonldn'tc ssy that i pa admisslone
cammittes guddinly detddsl thet thew wouldn't sdmire sny

‘Sack pecpla,

- MR, e oy bao 1 oam swijestiag het kns Jesaliy
SEathich T wnn andtsesd nd sieell wera ol 'a Afifs=renl ordse

* EA M,  You age o oauide Cothag WS ars =ight e

ghving that jrgs rew be Baidan into steount for PEOnOr parscEss .

5



Of pourse’ yuu 111
T do strers, and even With redpoct $¢ the maln
muestion, ‘but I think ft i: nore important s= cne gets down.

to what I ragard as detalls, sach as this spscific numbor,
I do stress cws things. e is the judicializins or con-
stitotionalifirg, the dzuwing af courts in, sha griting of
moaniithic tiler, bemla So dzmpoen one of chy grostest e

Ehasdon ous of the areatses ssiicmns of oreatlvity dn this

eomntry and the soyortusd oy in dealing with dalicats and

gensitive nbd offen paintol < JE & not vagy bn surn div
youns mes and vomes Anll Ln d231ing with those problema we m’g_
sdvrisod -a zilhe pdvantan: of she faet that thec= aps 50
utates. e wro sdviaed to seke pdvantage Ba Zar s fhe |
Iagialatuses will allow & nf zhe faot thot Gifferant campusane
Wi#Zeront facdltiss are plloded b= zake pp Bhair own hinds)
And I Ehinike Jf you ant 4 Ion of calas blob would dean tha
fucinral courhs dmoo souckndabng the datadls of what da dovs
PAtlE Luvobh odtatant disSovilom and, 34 T s8¢, 1€ wukle
e it & Fovizew 08 srmatlvitw 1 wanld SsdEroyAmporeadt
mubrmizwyy A p3=3ian vieh wiardl T wmE 71 a3 sdcza 3l Ha
Bolort thcognidi 13 an SLigininnekly cemuitlive and alffiquit
et Wt 3 seavel) 1ot juseizo fao ail so which this
sounbxy: Bus =l wwa baen coshiktied, and widah . § M=) pure 3k
WEil: im

MR, CRTEF TURTICE BUtGEEY  Thanh you ?ﬂmlfm
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' Bt
“argument ‘n the above-entitlad mattac wae concluded,)

{Wheidupon, at 11158 o'clock, a.n., the oral
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