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IN THE SUPREME COURT OF THE UNITED STATES

. WARDS COVE PACKING COMPANY, :

INCes ET Ales

»

Petitioners

-

Ve

No« 87~1387

L 1]

FRANK ATONICs ET AL :

——— o o e e e o o e e o e o e o X
Washingtons D.C.
Wednesday, January 18, 1989
The above—entitied matter came on for oral
at;ument before the Supreme Court of the United States
at 1:58 o'clock pema

APPEARANCES:
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C O NI _E_N_I.S
ORAL_ARGUMENT QE:
DUUGLAS M. FRYERs ESQ.

On behalt of the Petitioners

| AERAHAM A. ARDITIs ESC.

gn behalf of the Respondent
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PROCEEDTINGSTS
(1:58 pems)

CHIEF JUSTICE REHNQUIST: We wlill hear
argument next In Number 87-13b7, wWards Cove Packing
Caompany v. Frank Atonic. i

Mr. Fryersy you may proceed whenever you are
ready.

ORAL ARGUMENT OF DOUGLAS M. FRYER
CN BEHALF UF THE PETITIONEKS

MR. FRYER: Thank yous Mr. Chiet Justices may
it ﬁlease the Courti

This Court has granted certlorari to review
three Important questlons,

1 would like to dlscuss the questlons in the
order preéented in the petition,

The first question really goes to the heart of
this case. And that Iss whether comparative statistics,
which show only a racial imbalance in the work torce are
to be preferred as a matter ot laws over the trial court
findings of fact as to the relevant labor market. There
Is a stark contrast between these two measureaents.

Petltioner's lapor market analysis is widely
used in civil rights Iitigation and it has been backea
by every level of the federal judiciarys including this
Courte It is expllcitly adopted by the very

' 3
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EEOCgulide lines which are relied upon by the Respondents
in thelr briet.

Indeedsy It is lronic that in order to prevail
in this casey the Respondents, and the amicus supporting
thems are urging this Courts to urge as a matter of law
that one of the most formidable tools that we have to
measure emp loyment dlscrimination, namely the labor
market analysiss is to be discardea.

QUEST10ON: You says Mr. Fryery that your labor
market analysis |s approved by the EEOQC. Can'you give
us a couple of sentence description as to what your
fabor market analysis Is?

MR, FﬁQEka The labor market analysis was
based upon the one percent sample from the Census. It
was drawn from the large yeographic areass where the
enmployees were drawn from == from the western United
Statess In the areas that suppliea people for this
industry -— Alaskay Dregdns*washlngtons and Californiae

QUESTION: Wells Mro. Fryers I gather the
district court relled on your expert's suggestion of
just using Census data for a very wide area of the
Pacliflic Northwest ==

MR, FRYER: That is correct.

QUESTION: = as the reievant labor market?

MRe FRYER: That is correct.

4
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QUESTIONS Nows the Ninth Circuit rejectea

that and relled upon the pool of workers =-— the cannery

' workers themselves —=— and a more restrlicted pool ana

safd that was determinativey is that cnrrect?

MR. FRYER: That is correct.

QUESTION: They Just looked at the labor force.

MR, FRYER: The Internal work force, yeso

QUESTION: The internal laopor force of the
cannery woerkerse

MR, FRYER: The Interna; lador tforcey
Inctudlng the cannery workers.

QUESTION: Including the cannery workerse

MR. FRYER: Yes.

QUESTION: Nows If we were to reject the Ninth
Circuit's viewm of the appropriate pooly we then go Back
tc what tne district court found?
MR« FRYéRa That is corrects Your Hoﬁor.
QUESTiONS And even your expert saia that the
tigure should not lInclude college professors and
construct ion workers and other groups which are not
reaspnab!y avallaple for the jobs at lIssue, And yety
the district court accepted that Census data, even
though your own expert said some of these groups
shouldn't be inciude@-

So what do we do with that? MWhat it we

5
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thinkthe alstrlict court erred, too?

MR. FRYER: MWells first that is a finding of
fact. It has never been challenged. It is clearly
erroneous .

QUESTION: Sos we just accept 1t?

MRe FRYER: I think tne Court snou]ﬂvJust
accept ft. And a person coulas |f they wishea, get into
the nuancess the evidentlary nuances as to why or why
not some of thls labor market analysis might or might -
not apply in a glven situation.

But you seey wlth the broad numbers, and the
varfous methods that Dr. Rees took into consiceratlion —=

It really dcesn't make any difference and those are

crediblilty arguments. The attacks on the statistics

are credlibillity arguments. The Respondents did not
challenge those findlings under the ciearly erroneous
standarde They chaliengea those findings as a matter of
law,

And =- N

QUESTION: Anas and the Ninth Circuit said, as
a matter of laws the relevant pool is all therworkers?

MR. FRYER: Yesy that Is correct.

QUESTION: And nothing outside?

» MR« FRYERG And nothing elge.

QUESTIONS You would take the labar force

6
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11l anddo what with 1t? You would compare what?

2 MR. FRYER; We would compare the employer's
3{| hiring practlcegaagainst that measure of racial

4]l compositione

5 QUESTION: And you would compare how many

¢/l minnrities were hired —— compare that with how mary

71l minorities there were In the labor force?

8 MR, FRYER: That is corrects Your Honor.,

9 QUESTION: 1 mean not In the labor forces the

10} market.

1 MR. FRYER: The labor market.

12| QUESTION: The labor market.

13 MR, FQIER: Yes. The discrete finding of fact
E o 14l s finding of fact number 123, of the trial court.
; 15 QUESTION: what would you do -— would you take

16|l the cannery and non-cannery workers togetner to compare
171l with the labor force —— market statistics, or would you
18|l do them separately?

19 MR. FRYER; Welly you do them separately but
20 you do them separately for a distinctive reason and that
241l 1s the cannery workers are a part of this labor forces
2|l tnis labor supply for the entire industry. And I think
23il that is one of the ways the Ninth Circuit seemed to get
24}l oft track here.

25 You have to look at the labor supply as

7
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awhole. Nowy there is a very smwmall sllice of that labor
supply that Is representea by Local 37 of the ILWU,

That is the union thnat has the contract for jurisaiction
over particular Jjobse.

Nows now the way this industry operates —--— you
hzve to understand the way the inaustry operates to
understana the statistlics. 1 think tne error of the
Ninth Circuit was a misunderstanding of the industry
which the trial court apparentiy understoud very well.

Ncws the way that people are hliread in this
industrysy first you have to start wiih the basicse The
cannerles are focated In remote areas of Alaskay that is
a glven fact. The seasons are short. They are very
Irtense., There Is no time during the season to train
skilled peopies Once that cannery is in operation and
the tish are coming iny tne fish have got to be canned.

That season Is over In from three weeks to two
monthse. As sogn as the canning stopss the cannery
workers go homes, the rest of the workers put the cannery
away and then everybody Is terminated and they return to
their homes.

Nowy over ihe winter months, the employer
taced with this Industrial situation has getermined that
cince he doesn®t have time during the season to train

people for the skiiled jobss he has got to loagk to
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ajabor market for those jobs.

. And it 1s a glven fact that he has to deal

with that that labor market is 10 percent non-white and

90 percant white. That Is --
QUESTION: That s if you say tnhe relevant

market is the whoie Pacific Northwest and you rely on

| Census data. This is a disparate impact cases right?

MR, FRYER: That is correct.

QUESTION: Nows In such a casey, do you think
that the use of a particular hiring channel or market
can be a faclally neutra! practice that Is subject to
dlsparate~|npact analysis?

| Suppose there is an employe} who has the
factorys in let's say the Hariem section of New Yorks
and that employer chooses to ao all of his hlring out
Westchester Countys and the result is largely-a white
work forcee.

Nows Is that a practice subject to disparate
impact anal ysis?

MR, FRYER: MWelly it certainly could be
subject to disparate treatment analysis.

QUES TIONS That_is not my questione.

MR. FRYER: Yes ==

in

QUESTION: And if sos what does the Court do?

Is the Court's flrst task to araw an ideai market out

9
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ofwhich the employer must draw the work force as a means
of testing ity is that the first step?

MR. FRYER: Welly perhapsy perhaps I could
answer It thls way —-- for disparate Impact we have got
to have some —— disparate impact analysis Is
statlistical. It has got to be statistical on some basise.

Sos we have to look to some cbjective measure
to judge the employer's practice. Ana then the gquestion
s what Is that measure?

Our case is nat a situation where we look té a
discrete area dominated by whites. That is not the
situation. We look to broad areas in the western United
States.

QUESTION: Wells what does the plaintiff have
toc do and how does the Court get into It on a disparate
impact analysiss that Is what we have. HKhat aoes the
plaintiff have to show for the market?

MR. FRYER: The'plaintlff has to develop some
measure of the employment practicess obviouslys

QUESTIGON: This Plaintiff sayss we want to
ook Jjust at the in-house work force,

MR. FRYER: At the Internal work forces yes.
And our position Is that that Is not really relevant,
That the internal uofk force is only . a small measure of
thls overall labor market. You seey it takes months

10
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tofill the at-lssue jobs,

QUESTION: The what jobs?

MR. FRYER: The at-issue joos.

OUESTION: The ones that issue in thls lawsult?

MR. FRYER: The ones that issue in this
lfawsuit —- it-takes months to draw these people In.
When those Jobé are fillea ==

QUESTION: Are you talking now about the
cannery workers or about the non --

MR. FRYER: No, the non-cannery workerss Your
Honore Those Jobs are all tilled by early spring.
After those Jobs are filled and atter those people are
sent to Alaska to open up the cannerles, then Local 37
which has a contracty is contactea to supply cannery
workers,

QUESTION: was there a claim in this case,
that people who were cannery workers should have been
promoted to the non-cannery Jobs?

MRe. FRYER: That was a contention early on 1in
the case perlod, yessy It was.

QUESTIONS So far as you knows; does the
respondent stlll take that positlion?

MR. FRYER: I thnink it is (mplicit in their
positions yess that == 1 think it has'got to be Impiicit
in thelr position that the empioyer shoula have

11
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trainedpeople In the cannery worker position to take
other jobs and should have promoted --

QUES TIONS Anc what was your position in
response to that?

MR, FRYER: First ot 3liy the employer aia not
promote frow wlthin as a matter ot practlces because of
these Indusirial clrcumstances there was Just no time to
train peoplee And because of the lack of trainings when
you needed the ability to trainy when you neeqed "
scmebody vou haa to go to this outside laoor narket.

Trose are the facts of our case and that was
our response. You see it's notv --

QUESTION: Was there a finding of fact to
support you in this?

MR. FRYER: Yess there iss Your Honor.

QUESTION: Or was this a contested issue?

MR. FRYER: This was a contestea issue ana it
is In the findings and It is in the 80 to 90 serles some
placey I belleves There is a whole series of finalngs
on hlring practicess that Is one of them.

QUESTION: Is tnls anything more thanAa hiring
case? I mean there are other allegations heres having
to do with housing and the teeding. arrangements and
nepotisms and one thing and another.

Suppose that we were to determlne == 1

12
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1 meanjust make that assumptlon == that no prima facie

2|l case was made out here as to the hlring claimss AT E€
51l there stl 1l other claims on wnich a remana is

4!l eppropriate?

5 MR. FRYER: I don't think sc. The --
6 OuES TIONG Status cliaims? ] mean, 1s It
71l possible that housling people in the fashlon that wes

2ll dene hare ccould amcunt to a status clalm uncger Title VII

all == treatlng mincrities worse than non-mincrities in

wil heustng and In focd?

11 MR, FRYER: Those claims were dismissed under
21l the treatment aralysis ana that dismissal was atfirmea
1311 so that the —

14 QUES TION: Yess but this is now a disparate

o

5l impact casesy and ls I gather trom the brlefs that the

bl

r ik

1!l respondents say somehow tnat 1t you are right that therse

!l was no dlscriminatory treatment, that the assignment

!l accoralng tc neutral princlplesy nevertheless has a

19!l discriminatory impact. It treats them worses because

20|| they are minorltles.

21 MR. FRYER: MWelly Iy I think that the argument
2|l I's yesy yesy that there Is impact. But It is brought up
23!l in the context of how those practices may affect the

24/l Wirlng ang that ls the way that the court of appeals -—
25 QUESTION: And you think that Is all == that

13
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there |Is nothing lefts in and of itselfs on these
otherclaims?

MR. FRYER: That is the way that the court of
appeals appearea to aadress Pt in lis fast opinione. i1t
sata that --

QUESTION: ©Dla the kespondents ever press
those claims as status clalmss employee status claimsy
independent of hiring?

MR FRYER: They dla press them as status
claims and the alstrlct court analyzeo those claims
under the disparate Impact mcocel as well as the
treatrent mode! and 1t found business necessity for the
housinay it alsc founa that the messing claims were a
matter of Individual tastes

The key on messing is the evidence that an
exployee could cpt into another mess nallt if he so
crose. So the district court disposed of them thati way
and the way the court of appeals appears 1o have dealt
with It on the thirg opinion is to dlrect the party ‘s
attentlon to those allegations as they may have affected
hirlinge.

®

The court of appeals talks about how the
minorities may have been aeprived of the web of
information but there was no evidence on that. The
speclflc tinding of fact of the trial court expressly

¥

14
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states.that there was no deterrence to minorities,
intérms.of applying for any job.

Andy c¢f courses that is one of the critlcal
findlnas of fact of the trlal court that realily goes to
ali-of these allegations.s The trial court macg: finalngs
that fhere was no cdeterrencejy that each e@ployee was
free, at any tlmes to apply for any job he wishedj that
the employees were evaluated on the basis of Jjob-related
criterta.

QUESTION: were any of these tlndings set
aslde by the Ninth Circult as clearly erronecus?

. MR, FRYER: Noy they were ncty Your Honor, and

nocne chal lenged as suche. Nowsy the challienges were made

by the Respondents as to the tindings belng incorrecty

as a matter of laws bDut they were not challenged and not
held to be clearly erroneous.

- QUESTIONS But would you correct me on thing?
Tnis Is a hard case to keep all the facts In mindy ana I
read the briefs a little while agos so that 1 am a
little rusty.

MR. FRYER; Yes.

QUESTION: ut I recall that the error the
district court rages the basic error of lawy was that it
thoaght that dlspara;e impact analys!s ald not apply to

\

sab jective employment decisionsy subjective cmployment

15

= . ALDERSON REPORTING COMPANY, INC.

hE 20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




10

11

12

13

14

15

16

17

19

20

21

23

24

25

hiring practlces?

therefores

anocther

basic errofry the tlndiﬁgs are agequate

perfectly clear that there

essentlial
Just kind

decision?

court was

finalngse

qot those

ook at

MR, FRYER: That is correct.
QUESTIONG and tt was wrong In that regara?
MRe FRYERE It wase.

QUESTION:S hkng are you saylng -- and

the court of acpeals said go back and lake

Fte

And you are saying that even wlthout that

to make it

is no prima facle case?

MRe FRYERS Yess 1 agreee. I think soOe

I think that --

QLESTIONS That that finding was not an

part of the district court's analysisy it was

of thrown in as an alternative ground of

I am a little puzzlied by how that could work.

MR, FRYER:; Wells the error of the alstrict

as to the legal theory on how to deal with the

QUESTION: Rlghte
MR, FRYER: Our position is that once you have
find!ngs in places as to the statistical

results of hirlng practicessy once those fincings are

mades

it simply doesn't make any aifference i f

you

le
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change Iegai theory.

QUESTION: Dia you argue to tne court of
appeais that there is no need to review the legal
question of whether the == you “nows the subjectlve
aspect of tre case?

MR, FRYER:; We afa.

QUESTION: You cid? 1 see, But the court of
appeals disagreed with you on that then? They thought
tnat you ought to haves you Know, neeged a further
hearing in view of the ratter different change in the

view of the law.

MK. FRYER: They dla not really seem to direct

_QULESTION: wells Juage -— as I remewmber Judge
Sneed wrote a separate opinione.

MR, FRYER: Yes,

QLESTION: which he salg as to some Issuessy he
thought you were dead right and other fssues you
weren'ty but you say he was even wfong on those where he
thought there was a trlal? .o

MR. FRYER: We dos. OQOur position is that if
you accepted the trial court's findingsy anc¢ they are
really not challengeay once those finalngs are acceptedy
it simply dces not make any difference if you change

legal theories to go to an impact analysise

17
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QULESTION: wells your theorys as 1
understanalts is that the district court accepted as the
relevant lator market this wiae geographlc area ana the
Census data showing 10 percent minority population.

MRe FRYER: Yes.

QUESTIONG Aand in the Jobs at lssues the
erployer hires 24 percent minority workers, is that
right?

MRe. FRYER: That is right.

QUESTIONS So you sayy §ee; we are way over
the numbers and the population so that you losey as a
prima facie case on disparate lmpact. Is that --

QUESTION? VYes, but then they say that there
are three Jcb categories so that it works the other way
even your own figuresy as 1 remember.

MR, FRYER: Welly they do. But, you seey all
of those three Jjob categorlies show is a standara
deviatlon of more than two ana less than three which 1ts
about what you would expect |f you plck out about 6C Jjob

s
classlffcations. You seey you tigure that one in 20
timesy purely by chances yﬁu are. going to have the two
standard deviations.

Nows secondliys two stanagard deviatlbns is not
egual to discrimination. All it infersy all {t supports
for an jnference9 is that something aid not happen by

18
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chancee Anc you see there was other evidence that
thedistrlct court could consiaer that these things did
not happen by chanrces.

QUESTION: Sees, the thing that troubles me
trankiys Is that you are asking us to make an even more
detalieds factual view of the district court's flndings
and the evidencey than any judge on the court of appeals
was willing to makes even though they heard the case en
bancs

No jucge on the Court of Appeals bought your
theorys and there were a lot of them heara the case.

MR. FRYER: Welly that is true.

QUESTION: You may be dead righte 1 mean
there |s just kind of a little inertia that kind of
troubles me Iln a case with this big a recora, and thls
many issues.

MR. FRYER: Sure. we are willing to take og“‘
the inertia. I think the == 1 think the court of
appealss, the last time around, was so focused on the
jegal theory of the subjective employwent analysis being
testea unce} the dl'sparate impact models, that they
really didn't address the facts that well.

Apd it --

QUES TIONS .Heil, if you are saying it Is a
matter of !aws the court of appeals erred in finding -

19
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in saying that it must look just to the labor force.

MR, FRYER: Absolutgly. That Is a flat out
errar and --

QLESTION: They may be making an errors but
you also wmay be making an error In what you shoula start
off withs And are there only two choices —- labor force
or labor market?

MR, FRYER: Thnere are not only two cholces,
but these were the only choices posed to the trial court

and you have to ~--

GUESTION: But aren't you also saying that the
court of appea}s erred as a matter of law in what the
esployer must do?

MR, FRYER: Yesy ye€se

QUESTION: That they shifted the burden of
proot Incorrectly?

MR. FRYER: Yessy Your Honor.

QULESTION: Those are two legal i1ssues, at
feast heres 1 think.

MR, FRYER: Absoiutelys

QUESTION: Can you cescribe In a couplie of
senses the difference, as you see Ity between labor
force and labor market?

MR FRYER3. Labor force are those hired. The
jabor market are the people avajlabtle for hiring.

) 20
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QLESTIONS And one of the arguments between
you Is what fabor marret you shoulad ook tos to compare
the labor market with the labor forces is that tair?

MR, FRYER: That is correct, that is correct.

You see the Respondent's position Is that you
lcok at the labor force as the measure of the labor
force.

QLESTION: Yess but the issue In this case IS
the non-cannery positionse.

MR. FRYER: That is correct. )

QUESTIONa And the court of appeals saia to
find out if there Is a disparate impact, you compare the
minorities In the labor force, the entire labor force,
with the mlnoritlesrin the non-cannery posltions,

MR, FRYER: That |Is correct.,

QUESTION: Ang whens ;hen you say that they
should have compared the non-minority peopie -— thne
minority pecple In the non-—-cannery poslitions with the
labor market compositione

MR, FRYER: Yes. HWith those that were
avallable.

QUESTION: Exactlye

QUESTION: You explain it very well.

QUESTION: Mr. Fryers what it I think you are

both wrongs how does the case come out? 1 mean what ifl
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check nefther of the above?

{Laughter)

MR, FRYER: You would have to tell me how,
some hOowe

QUESTION: wellsy suppose I th'nk that your
description of the appropriate labor maiket is
unreallstic because |t takes -— |t assumes that you are
deallng with peoplie who are emp loyable for a whole years
but It Is a very distinctive kind ot a character your
exployer is lookling for =-- he is looking for someboay
Wwho will —— needs work acuring the sprirg and is willing
to take a Jcb to go to Alaska Jyst durtng the spring and
nct during the rest of the year.

Nows suppose I think for that reason that your
fabor market was not the correct one? dut 1 also think
that your ogponent's labor market was not the correct
one -- do you win because It s their buragen to
establish a labor market?

Mk, FRYER: Yes. And fturther, --

QUESTIONS I thought you were going to say
that.

MR. FRYER: And furthers of courses If you
thought that was the better sources ] would respona by
saylngsy that is a finding of fact} ana wey, we really
should leave t!.at kind of decision to tne trlal court.
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This trial Judge spent a lot of time
analyzinathis labor market ana the varlous expertss and
that is a fact—-tinding function,

Going to the next question =— welly 1 wouid
| ike to pause and say one thing about housing and
messingy because 1 uo think that, agains there 1s a fack
ot clarity on this.

The employees In the at Issue Jobs, more than
20 percent of whom were minoritfés, were housed tocgether
ard fed together and they worked togethery side by
side< Nowy If it were not for this large number of
minor lties dispatched by Local 37, a tfact over which the
esployers had no control --

QULESTIONS In the cannery position?

MR. FRYER: In the cannery poslticn, noboagy -
would critliclze the empioyer's practices regarding
houslina and messing for the at-jssue JODS.

QUESTION3 oF  %th the housing and messing of
the cannery positions?

MR, FRYER: VYesy yess. And our positlon s
that how we fill the cannery worker Jobs is simply
irrelevant to how you are to be judged as to tilling the
at lssue jobs.

QUESTIONZ You have not got much time for your
other —- if you are going to argue it at all.
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MR, FRYER: Wells I better save the rest of
mytime for rebuttal.

CUESTION: Mr. Arditi?

QULESTION: Cou'a 1 ask tirst?

Do you agree w' th the Unitec States on the
second issue? You == 1 uwuess you can save that. “

MR. FRYER: (Okay.

QUESTION: You can tgll us on rebuttalsy yesoe

CLESTIONS Hr. Ardit}?

ORAL APCUMENT OF ABRAHAM A. AKDITI
CN BEHALIF UF ThE RESPONDENT

MRe ARDITI: Thank yousy -Mr. Chlef Justice and
may |t please the Courti

This case lnvoives patterns of segregaticen by
races In jobs, housing and messing at three Alaska
salmon canneriess two of which are in remote locatlons,.

The work is of a migranty seasonal nature, and
that meansy, as a practical matter, that tne employer
provides housing and messing tacliltless .The
segregatlons as a result of that tact, completely
pervades the llves of employees at the cannery. nhat
you have isy in etfecty a company towns wnere virtually
every aspect of the empioyee's llte |s dominateds and
controlied and set by the employers

QUESTION: Wnrat Is the number of employees?
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MR, ARDITI: The total number of
enployees?There are probaoly 200 at tne cannery In a
given yeafr. It varies depending on the fish run ana it
alsc cepends on the cannerles. Une cannerys in
Ketchikan, hires a lot of employees on an as-needed
basis for a day or two at a time. The others don't have
that option.

The largest department at tne cannery ls the
cannery waorker department and that is 37 percent
non-white to 70 percent nun-whites depend ing chwnlch
cannery we are talking about. Despite this very heavy
concentration of non=-whites in this, the jowest-paying
departments there are five-to-seven == agalny depenalng
on which cannery we are talking about --— gepartments
that are at least 90 percent white ana many of those
Jobs and many of those gepartrents have been 100 percent
white for tre entire case perioa concerning -- that tnis
litigation concerns.

QUESTION: Your opponent says that that is
because the cannery |Is seasonalsy hired on the spots and
that the otters aren't.

MR. ARDITI: They all hired tor seasonal
worke 1 think that Mr. Fryer was sayings and
incorrectly I might aad, that the concentration 6f
non-whites in the cannery worker jobs |s due to dispatch
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practices of Locai 37. There afes fof uNiON pUTPOSES)
two types of carnery workers --— non-resident cannery
workers whoresice In the lower 483 anc resident cannery
workers who reside in Alaska during the rest of the year.

First of ally, Local 37 represents only the
non-cannnery —— non-resident cannery workers. Even the
hirilny for the reslident cannery workersy where there is
no Local 37 involvements is very heavily non-white. in
facts of the flve canneries that this case Initially
covereds the most heavily non-white cannery was Ekuky
which hlres éﬁty resldent cannery WOrkersS.

QUESTION: wells the resicents of Ekuky how
are they brcken up by minority status?

MF. ARDITI: How are they broken up?

QUESTICN: Yes, '

MR. ARDITI: The primary minorlty group at
Ekuk Is Alaskan native. And the cannery workers are
almost all Alaskan natlve.

OUESTION: wWelly that seems reasonable to me.
1 don't understana why that !s a criticism of the fact
that -- you say you can't attribute the high minorlty In
the cannery workers to the fact that the union sends
malnty Flllplnossy 1 gather.

MR. ARDITIS Right.

QUESTION: Because a lot of the people are
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hired tocallys but then you tell me that the people
avaitable tc be hired locally are also minorlity
peoplesnot Filiplnosy but Alaskan natives.

Mk. ARDITI: That is correct. That Is
correct., We are saying --

QUESTION: But why s tnat good for you? 1
think that is tad for you.

Mk, ARDIT1: Why is that good?

QUESTIONS ] mean It scems to me that this
employer is dolng what « reascnable eaployer woula do -=
he hires who Is available to be hired.,

MR. AKDITI: The ditferencey Your honov, is
that this employer hiress In cannery worker jobss
virtually all non-whites and has other departnents that
pay mores substantlally morenx sometimes tnree ot four
times more than cannery worker jobs, that are almost all
white.

The probiem Is that --

QUESTION: Are there such skilled people
avaitable In Ekuk or these otrer towns? Are there
carpenters and so forth?

MR. ARDIT1: There ares absclutely. The
recrultment of Alaska cannery workerss the Alaska
natives, comes primarily in coastal villages, Ana the
cannery workers == 1 am sorrysy the residents c¢f those
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cocastal villages grow up around the water, They have an
enormous amcunt of tishing ana boating experience
thatwould Imminently qualify them for even the most
difficult fishing jobs at the cannery and tencer JoDs.
And the tencer 1s the vessel that orings the fish in
trom ithe tishing boat to the cannery oockse.

Sc there is really no question about the
avallability of skilied personnel.

QULESTION: welly coes tne plaintlff have the
burden of establlshing the apprepriate laoor market from
which the employer must do the hiring tor the Jjobs at
issue?

MR, ARDITI: No.

QUESTION: who has that burden?

MR. ARDITI: First of ally if I cans I woula
like to try to explaln how 1 am golng to use these terms,

Labor market is the area trom which people are
hireda

QUESTION: Yeso

MR. ARDITI1: (Ukay. The labor force Is a
combinatlon of those hired ana those avallabie to be
hiredy and the work force |s those hired.

QUEST1ON: Yessy and the district court
accepted as the relevant labor markety the whole Pacitic
Northuésts using Census data figures?
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MR., ARDITI: Rlghts and we contend that that
tinding was Induced by three errors of laws ands as
aresults is clearly erroneous.

We also contend that on: need not make a labor
force or a labor market finding bescause the wording of
tnls statute reres prohibits jobo segregation on Its face.

And Sectlon 703¢al){z) Just simply says that It
will be an unlawful eaployment practice for an employer
toc classity, limlty or segregate employees in a way that
denies them opportunities on the basls of race.

QULESTIONS HWelly, you may have a separate
status clalm uncer that section for housingy or feedlng,
or somethings but we are talking about hiring,
primarily, aren't we?

MR. ARDITI? Yess we ares

QUESTIONS hiring in certain higher paying
Jobs?

MR. ARDITI: Right.

QLESTION: That Is what is at Issue?

MR. ARDITI: Right.

OLESTION: And to decide thats you think we
don't -- that the Court doesn't have to e¢stablish a
relevant labor market to look at the flgures?

MR. ARDITI: Not in all instances.

First of alls we are dealing with ==
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QUESTION: well, doesn't the Court nave to do
it here for the hiring problem?

MR ARDIT1: Noe I think tnat the Court can
look just to the Internal statistics in a case like thise

QUESTIONG Loock Jjust at the cannery worker and
other worker pool and nothing else?

MR. ARDITI: VYes. The Court can do tnat in
this case.

] would like to emphasize ==

QUES TION: wWell, why is that appropriates If,
in facty the employer hires from a br~ader area and
saysy the markety In tacty, is from a broaaer area?

MR. ARDITI: Perhaps 1 misspoke, when I saia
that it can confine its examination, ] meant to the work
torce —— namely those hireds rather than those ar ound
the cannery.

And It is permissible to do that simply
because that is what the wording of the statute.

QUESTION: 1 don't see that Mr. Arditie. It
seems tu me that you are reading out the last part of
the statute. You are saying that If you simply
segregate In a way which would deprive or tend to
deprive an indlvidual of employment opportunitiesy that
that's -— that that'; enough.

1t seems tc mes you have to limity segregates
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or classlty because of such Individuai's races colors or
religions sex or nationa! orlgin?

MR. ARDITI: Yesy 1 would like to explain what
1 understanc that phrase to means The phrasey because
of such Individua''s racey sex or national origin
appears both in Section 703(a)(1l) and Sectlon
7C03(a){2). All that phrase does is introaguce the
prohlibltea tases for alscrimination.

In other wordsy Titie VYII prohiplts
discrimination on the basis of racey, but not age, and
not handicap.

QUESTIUNS Righte

MRo. ARDITIG It It meant something more, then
we would have a sjituation where the phrase, because of
which might suggest intentlonal discrimination, means
something, in facty different in those two sections,

QULESTION: MNoy out still in ally to establish
+hat the classtiflcation has been because of the raéev
colors religlony sexs or national origins you have to
get to labor market. Because the mere fact that these
people turned out to be segregated in Jjobs in this
fashlon deoesn't mean anything. It dcesn't prove that
they are segregated there because of racey colory
religions sex, or national originy, unless you can show
by a statistlca! showingy compared to the labor market
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that this wculd be very unlikely to happen otherwises

MR, ARDITI: Perhaps 1 coulc emphasize thefact
that this Is a very unlque Inaustry. We are fortunate
in this case to have statistics that go all the way back
toc 1906 on the raclal compositlion of peaple In the
Industry.

From 1906y ali the way through 1978, the
compositlion ot those employed in the industry was far
more heavily non-white than the racial composition ot
individuals in the labor market.

When we start with a lapor market analysls and
look at the racial composition of people In areas from
which the enployer hiresy we ao sos at least as
Teamsters explains to uss because over time we expect
the work forces absent discrimination to retiect ihe
racial composition of the labor market.

We don't have a situation I ike this here
because we know that historically that has never been
true. Ands In facts it is true in a number of mligrant,
seasonal incustries that those employed In the lndustry
are far more heavily non-white than those in the areas
from which people or workers ars drawne

QUESTION: Coutan't have anything to do with
better transpor tatlon nows than was the case in 19057
Or the fact that there are many more whites in Alaska
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I ting --

MR. ARDITI: I think that it has very little
to do with that. Thens as nows people were transported
trcm the lower 48. 1If transportatlon were an Issue,
then you would have expected some change in the hiring
patterns and there really hasn't peen & change In the
hiring patterns, at least as tar as the number or
percent ot non-whites In the industry as 3 whole,

Sogsy tt is an unusual situations It is not 4
situation that crops up In the kind of cases that the
courts are accustomed to dealing with —— namely those
that invoive full-year employment at a flxead locatione

QUESTION: HMaybe minorities were unculy
tavored In prior timess There was no law against that.
Maybe they worked for lesse Maybe there was no
unionizatlony so that the —— so that the fisheries founa
that they could hire minorlties cheaper.

MR AﬁDITl: Wwelly no doubt that they found
that they dide A high percentage of non—whites In the
industry has persistea from the time pefore unicns were
formeas through todays when we NOW have unlons.

The fact is that those minoritles are in the
lndustr; ang It !s simply not falry nor does it comport
with Title YIIy to say that they cans on this long—term
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basiss be ccnflned to the low-payings menial Jobs,

QUESTION: Mre Arditiy, what If we disagreewith
the Ninth Circuit's look at just the labor force of thls
exployer as the sgurce of the employeesy perspectively?

What if we alsagree and we think that that was
an error as a matter of law?

MRe AKDITIS 1t would be possibie for the
Court to vacate the findlng and remana for adadltlonal
finoings in lianht of the tive factors mentioned iIn
Hazelwoodsy which the district court hare, did not
consiaer,

QLESTION:; And Hazelwood does contemplate tne
location of a market from which employees can be dr awn?

MRe ARDITI: Yess |1 doese

Another alternative for the Court Is to ask
{;; district court to reexamlne the expert testimony
that we offered on lavpor supply that isy we believe,
better éailored to this Industry. And that look not at
the geocgraphical areassy but at the nistorical percentage
through to the present of non-whites in the I ndustry as
a wholey rather than =--

QUESTION: The UoSe Fish and Wllidiite Service
studies?

MR, ARDITIS{ Yes.

QUESTION: That ended In 1955:
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MR. AKDITI: 1t ended in 'S5, and then tor
thelater yearss we offerea statistics on a sample of
those employed in the Industry through 197686 It
comprised about 50 percent of those in the incustrys and
the statlstics showed the same percentage of non—-whitese.

QUESTION: As long as 1 have you interruptea

MRe ARDITI: Suree.

QUESTION: This was presented mostily as a
hiring clalms wasn't it?

MR. ARDITI: Hirlng and promotion. It is hard
tc draw the line in a seasonal inaustiry.

QUESTION: wells what do we do with these
housinag and feeding allegations? They were trled below
under the disparate treatment theory and you lost s

MK. AKDIT1: They were triec under both —-

QUESTION: Nowy are they presented and were
they presented as separate status claims of some kind?

MRe AKDITI: Yese.

QUESTION: Sos regardless of hiring?

MR. ARDITIS: Yess

QUESTION: You still pursue those as status
claims?

MR. ARDIT1: Absolutely and fringe benetit

claimsa
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QUESTION: Lns on the labor market questlon.
Number 90 of the Supreme Court's finaingss
ccncludes with the sentences "It is not a reasonable
business practlce to scour such sparsely populated,
remote regicns for skilleo ana experienced workers,"

Are ycu saying that that is clearly erroneous?”

Mk, ARDITI: Welly, I woula say thats but 1l
don't think I have to. I think I can also Just simply
say that that |s not a business necessity finging.

QUESTION: w211,y but you don't gyet to business
necesslty until you get to the relevant market and isn't
this the trial court's finding of fact that bears on the
relevant market?

MR. ARDITI: No,y 1 don't think so, Your Honor.

First of ally there are many of --

QUESTION: He did not make that findlng for
that pu-pose?

MR. ARDITI: I am not sure what purpose he
made it for. I think he made it as a rebuttal to our
prima facie case of treatment, namely that that was a
non=d iscr iminatory explanatlions rather than a business
necessity finding.

QUESTION: Welly that whole finaings that
whole series of finaclngss plus this one specificallyy Is
directea at describing the general labor forcey by which
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he means the general labor market,

MR. ARDITI: That -- that may bes That is not
how 1 understooa ite That is noit how I understood the
reason that the employers were oftering that testimony
at trial.

QUES T IONS But there is ample evicence to
support that finding, Ils there not?

MR, AKDITI: Nos there is no flnding at all
about the skill level of peopie Iin these vl ltiagessy
except the fact that many of them do have ample boating
and fishlng experiences

Beyond thats we are not asking the employers
to ——

QUES TION: Uid you challienge that tinding in
tne Ninth Circuit?

Mke ARDITI: 1 am sure we dide It is not a
business necessity tinding. 1t does not say ==

QUESTION: Wells then it must be 2 rarket —-—
relevant market findling.

MR. ARDITI: wWell, the reason that 1 say it is
not 2 business necessity finding is that the aistrict

»
court never reached the lssue ot separate hiring
cﬁannels on disparate lmpact grounds.

Ands as a resuit of thal, the district ~—
district court never made findings on whether or not
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there was a business necessity.

Tc get back to that finalng —= tirst of
allsthere are a number of jobs that are at issue --=

QULESTION: welly are you now claiming that
this findinc is clearly erroneous?

Ate you argulng that to us?

MR. ARDITI: wells what I am arguing to the
Court s that It is not a finaing that is couched in
business necessitye.

CUESTION: wells I askea you if you are now
argulng to us that that finding Is clearly erroneous?

lhat is a question that can be answered yes oOf
nos

MR. ARDITI: Yes. ! would say that there s
nas no support for ite.

QUESTION: You are arguing that to us?

MR, ARDITI: Wells Your 'ionory what I would
like to do is perhaps try to explain the fact that there
are many at-~lssue jobsy upper-level jobs that even the
district court founa were unskilled, and scy we are not
deallng In all cases wlth scouring a remote area.

QUESTION: How many at-issue jobs are you
talking about?

MR. ARDITI: That were unskillea?

QUESTION: Noy nos Just hows how many at issua
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Jobs == how many non—cannery workers are there in one of
these cannerles?

MRe ARDITIG I woulao say there are
approximately 2C at-lssue Jjob titless. It you would like
the number of Individuals in those jobss 1 can tel! yous

CGUESTIONG welly, are there as many non—cannery
workers as cannery workers?

MR, ARDITI: Noo

QUESTION: Maybe halt or what? Vaguelys Just
vaguelye.

MR, ARDITI: Roughlys Yeso

QUESTIONS Al right.

MR« ARDITI: Beyond thats we are not asking
that the employers be requirec to scour these arease.
They are talking to these people already about hlrlng
them for lower-paylng jobse They can eastly says this
is the procedure for also seeking an upper—level Job.
There Is no reasony no practical reason why they have to
limit the options of these inalviduals only to the
icw-payings menial jobs.

Finallyy of coursey that tinding really does
not explainy In any ways the refusal to con§idera given
the separate hilring channelss many of the people from
the lower 48y particularly the Fillplno class memberss
for upper~level Jobs.
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QUESTION: welly I thought that the finaings
of the district court showed that upon application atthe
proper times that the employer digc consider and receive
and hire pecple who had been cannery workers?

MKke ARDITI: I aon't think the aistrict court
made a specific findlng on considering and hiring
cannery warkers. On making an appllcation --

QUESTION: I thought its tindings covered
thats for lInstancey Mr. Antonios nimselfs,

MK, ARDITIS Mr. Antonlo mace several
applicatlons. Toward the end —=-

CLESTION: And he was hired?

MR. ARDITI: Oniy about flve or slix years
after his flrst application for an upper—level job., He
made several applications, several reqguests.

QUESTION: Welly and I thought that the
district court found that some of those were submitted
at the wrong timey, or not actually subomittieas or one
thing or ancther?

MR. ARDITI: That is right and the court of
appeals vacated that finding because the court of
appealis began with the proposition or found, from the
recérd’ that the way in which whites and non-whites were
hired wass itselfy dlscriminatory. And that while
whites were belng recruited by word-of-mouth for many of
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these upper leve! Jjobsy without necesslty for an
applicatlon,s glven thats {here was no neea
orjust!iflcation to reqguire cannery vworkers to make
applications.

QUESTION: what business c¢id the court of
appeals have makling factual finagings of [ts owns in this
cases

MR, ARDITI: 1 con't think that the court of
appeals did that.

QUESTIONS I thought that what you referred
tos you sald that the Court ot Appeals found such and
such.

MR, ARDITI: If I didy I mlsspoke.

I tnhink the dourt of appeals set aside a legal
error of the district court and saia that its finaings
on appl ications and what constltutead &8 proper
application had to‘be reconslaered in light ot its own
legal rulings.

QUESTIONS But the court of appeals did not
make its own findings then?

MR. ARDITI: Nosy ana if I sala that they dias
then 1 mlssfpoke.

I would likey If I cans to try to expiain tne
mechanlcs, to some degrees of how the separate hiring
channels worke
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Non—-whites are recrulted from largely
non-white scurcess such as Alaskan natlve villages,
andthrouagh foremen of Aslan descents and at Local 37,
which Is a union with a large Filipino membership. It
is uncisputed that those who hlre for the lcw=payings
menial Jjobss that these primarily non-white scurces have
no author ity to giscuss, in any ways shape or form, tne
possiblilty of employment In another upper-—level Job
with potential candidates.

We have talked a little bit about the fact
that there are Alaskan natives recrulted from coastal
villages whcy at least would appear to have signitlcant
skillss for the tender ana the flshing jobso that they
are excludece.

At the same times we have whitess often who
are related to peopie In mangéement, WhO are as Young as
14 years olcs 15 years olas 16 years ofd and so ons who
are enployed in the upoer-le#él jobsy the better—paying
Jjobse )

Mr. Fryer discussed at length thne etfect of
Local 37 on hiring —— the effect of lL.ocal 37 on the
labor market and on hiring here.

We would ask slmply that the Court read the
provisions of the Local 37 agreement, because the Local

37 agreement vests management with full authority to
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hire.

There are three pretferences and thepreferences
are the only provisions In the labor contract that
agdress hiringe.

The tnird preterencey which Is the last
nreferencey, goes to those Individuals who are acceptable
ta managements The other two preterences simply
perpetuate the past management cholcess by saying that
individuals who workea at the same cannery are entitled
to flrst preference on a rehired basisy Individuals wnho
worked for the same company at anocther cannery are
entitied to secondg preference on a rehlre basis.

QULESTION: Excuse mey Mro Ardita?

MR. AKDITI: Sure.

QUESTION: Can 1 ask you about this nepotism
thing?

Do you agree that it is ultimately the
plaintiff's burden to show that the reascn for the, tne
inpact is racial -- that it Is because of one of the
forblaoden discriminatory factors?

Even if you do it by peginning with an impacty
the ujtimate thing that you have to persuade the finder
of fact of is his racial blass in this case.

MR. ARDIT1: We have to persuade the fact
finder that there is a alsparate impact on the bas;$ of
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races yes.

_ QUESTION: wWells but the reason for
thedlsparate impact is racial biasy not that you gust
have =-

MR. ARDITI: The reason I am having trouble
with that, Your Honor, is that racial bras suggests
discriminatory intent. And certainly there is no
reauirement of discriminatory Intent in an impact case.

QUESTION: wWells that |Is how I take the
tanguage "because of such Individual's racey colory
religlony, sexy or natijonal origin."

MR. ARDITI$ welly the Court would have to
overrule a long !lne of very explicit hotalngs of this
Court In oroer to reach the result that intent is
required in a disparate |mpact violatione

QUESTION: wWells as far as maybe burden ot
prbduction is concernedy but 1 am talking about ultimate
burden of proof.

MR, ARDITI: I woula nave to disagree with the
Court on that.

CUESTION: Then It is a violation of the law
i1f I run a small company and 1 hire my own retativesy If
that producess If that produces a work force less than
—— that Is not dividea raclally the way tne tlabor market
1s?
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MR. ARDIT1: As for the size of the business,

first of alls Title VII exempts very small buslnesseéesy

QUESTION: But this Is a blg business and I
have 3 lot of reiatives.

- MR, ARDITI: Okay.

QUESTIONS I1fs and 1 say to my supervisorss
locok I want thls to be a tamily kind of operationy you
hire your reflativess too. And it is noty you knows 1
hhave no racial blas at alls I just want a family kind of
a placesy anc that would be a violation of law, then?

MR. ARDITI: 1f the practice‘has a oglsparate
impact and it cannot be justitied by buslness necessityy
then It Is a violation of the laws yese.

Golng further to the issue of Local 37
invoivement In the hirlhg ﬁrocess, agalny 1 wcutd ask
the Court tc note the fact that the coliective
bargaining agreement does net provide tor a hiring
hatle This is not the situation that we often see in
the construction industry. It is a situation In which
the collective bargalining agreement reserves 1o
management full hiring discretion and authorvity and
management, even it |t gets a referraly has every right
on earth to simply reject that referral.

1 would like to address Mr. Fryer's comment
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that the aistrict court found that there was no
deterrence. 1In facty the district court maae
contradictory findings on thats when the district
courtdiscussed indivigual Instances ot discrimination,
made express flndings that particular individuals did
not seek upper—level jobs because of the segregation In
Jobsy messing and houslng.

Also on the question of whether there were, in
facty 24 percent non-whites in the at issue jobsy I
don't believe that a reading of even the employer
statistics tears that out.

What the employer did was lInclude some Jjobs
that are not at-lssuey such assy laborer jJjobs, and 1
would refer the Court to our Appendices A and By in
which we set out both our own statistics on a
depar tment—by-department pasls and the employer's
statistics cn a departmerti=~by-department paslise And
the; show a high degree ot racial segregation.

Because of the wide éeographical area from
which people are hiredy and because ot what appears to
be a prevalence of favorltismy, particularly in the
nepotism areas it Is often unrealistic to expect a
non-white from one remote areas such as Wapata,
Washingtonsy or Bristol Bays Alaskas to make contact with
the tender captalns whose recommendation is the most
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infiuentliale or the machinlst foremans whos as a
practical mattery may make the hirtng decisions.

Given the far-flung labor marketl areay
fromwhlch thre eaployer hires, the etfect of the separate
hiring channels ls really aggravated to an extreme, By
the time that the cannery workers arrive at the canncrys
the upoer~level Jobs are already flitede The employer
articulated In its briefs and at triaty, a poticy of
discouraging transfers from the heavlly non-white
cannery wor ker jobs to the upper—level jobs during the
Season.

So cannery workers are locked Ine And the
employer alsoy at a time when the cannery WOorkers have
the easiest access to the employer -—= namely while they
are at the canner; ~-- might tisten to a request tfor a
better jobs. but will not consider that an appiicatione.

Sesing tﬁat I am ciose to the end of my time
heres there are a number of practices —— there are seven
in all == that we challenged. They have produced a work
force that is racially stratified, anc a work force
whlich has Jjobs which even the employer expressly labels
by race.

The e&pIOyer, in its company recordss and In
conversation among management officialsy reter to
Filipino Jjobssy ar Filipino cannery worker jobss to the
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native Ccrews to the Fllipino bunkhouse, to the white
mess house and all!l of those are ampiy documented in the
record.

The phrase that the Court ot Appeals used in
discussing this practice was that it was pervasive.

This Is a case ot the sort that we would have
expected to see more reasonably in the late Y£0s or the
early '70sy at the dawn of Title VIl,

It iss in facts a case that was filed In the
early '70sy In 1974, The recorao, we pelleve, makes a
very strong shoul;; of the dlsparate impact ot each of
these separate practices.

Desplite thlsy the employers never really
offered evidence that would constitutes In any ways a
business necessitys although there |ls one flnding on
business necessity that the district court madge and that
the court of appeals affirmed.

Generallyy the employer's evlidence was not
aeared toward making the type of showing that thls Court
has recognlzed as Justifying a disparate impact.
QLESTION: Thank yous Mre Aiditi.

Mr. Fryery you have four minutes recalning.
REBUTTAL ARGUMENT BY DOUGLAS M. FRYER

MR. FRYER: Thank yous Mr. Chiet Justices
To respond to Justlice White's guestiony we
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don't go quite as far as the government on polnt twoy
Your Honor. Ana 1 think that is a somewhat extenadea
discussion ana perhaps you can refer to the brief.

QUESTION: Do you think that the employer Jjust
has the burcen of production or a burden of proof?

MR. FRYER: You don't have to decide that In
this case.

QUESTION: I dian't ask you that.

MR. FRYERS All righty our position Is that it
depends on the strengths of the plaintlft's evidences In
a nutshell. 4&nd that is the stancard we have been
applying tor clvll llitlgation for probably 200 years -——
that you weigh the strength of the employer's
intermeal ate burdens, depending upon the strength of what
the plaintlff has come forwara witha

QUESTION: And anyway, you think that the
Court of Appeals was wrong?

MR, FRYER: We certalnly coe.

Welly first ot all, tney ignorec our evidence
and they ignorec our attacks an the Plaintiff's evidence.

OUESTION: But they sald that you had to prove

»
whaty 3 business necessity?

MR, FRYER: 'They said that we had to prove
business necesslity based solely on the Plaintift's
comparatlve statlsticse
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A couple of things 1 would llke to run overy
the respondent'sy, Mro. Arditis argued for nhits labor
market theory based upon the nistory in the Industry.
That was specifically rejectec -=- rejectea by the trlal
court In tlnding§ of fact.

Cannery workers are never locked into any of
these Jobss they are free to apply at the end of the
season and they have seven months to co sG. - And the
district court founda that they were treated equally and
everyone was free to applys

Contrary to Mr. Arditi's statement, the trvial
court expressiy found that he coula find no geterrence
on this recorasy although some of those that testltfled,
testifled that they felt they were ceterred.

in summaryy I would urge you te conslaer that

this employers who has hired more than the avallaple

‘oercentage of minoritles 1n the at-—lissue Jobsy should

not be penaltlizea slmply because he has employed evenmore
in ancther Jjob classliticatlon,

Furthers when you get to the stancard of proot
heresy and what we must examine the employer 's practices
bys I wouid urge the Court to look at the practices the
esployer actually did usey, not the practices the
Respondentsy or the gourt of appealsy contend he should
have used. That is simply speculation.
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Lcok at this employer as to how he dlds In
facty, employ minorities In this industry.

Finallyy on the muitiple practice challenge,
which 1 really dlanft aadress. In a nutshellsy our
poesition on that lisy if the employees, if the plaiptiffs
chalienge an employer's practices, uncer the impact
analysls by challenging the bottom line ot the total
effects of all of the employer's practicesj or if they
challenge several practices, their purden Is still to
prove causatlon,

1t is Implicit here that thne plaintiffs cnuid
not prove causatlons that Is why they have got
diftlculty. That Is why they go to the emplioyer and
says okays Mr. Employers you explain its But that is
not how we try civil casese The plaintiff has simply
got to prove hls case; it Is his theory, 1t Is case.

Under the discovery standardss the information
may be possessed by the employers, but It s
eguallyavallable to both sldes.

In conclusiony 1 woulc urge that this Court
vacate the ceclslon ot the court of appeals and remana
tor entry of juagment In accordance with the trial
court's decisione.

Thank youe

CHIEF JUSTICE REHNQUIST: Thank you, Mr. Fryer.
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The case i1s submltted.

{nhereupons at 2:58 o'clock pemey the case in

the above-entitlea matter was submitteds)
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