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THE CIVIL RIGHTS BILL.
BY SAMUEL T. 6PEAR, D. D.

, 'THE only pretenae of auy constitutional
authority for the Clvil Rights Bill, which
has recently bacome a law, rests upon the
first and fifth sections of the Fourteenth
Amendment. Whether theso sections really
bestow such authority or not must be
determined by the truthful answer of two

questions, Firsl. \What are the seclions

lncmgelves7 Secondiy. what 18 the Civil

" Rigbts Bill? We propose briefly to answer

- both of these questions, The sections of

the amendment referred to read as follows:

‘* 8ecTION 1. All persons born or natural.
fzod in the United gtates aod subject to the

‘ urisdictlon thereof are cilizens of the

nited Btates avd of the state wherein they
 reside, No state shall make or enforce any
| law which shall abridge the privileges or
| immunities of citizens of the United Btates;

- nor shall any state deprive any person of

 Nife, ltherty, or properiy without due pro-
cess of Iaw, nor deny to any persoh within

‘ :;sv&i:uladiction the equal protection of the

‘' 8eo. 5. The Congress shall have power
to enforce by appropriate leglsiation the
provisions of this article.”

We have here, first, a definition of cit-
izenship. “ All persons born or natural.
ized inthe United Btates and subject to
' the jurisdiction thercof” are declared to be

** citizens of the United Btates.” Bo, also,
‘“all persons born or naturalized in the
United S8tates and subject to the jurisdic.
tion thereof”” and resident in a particular
state are citizens of that state. The two
citizenehips &are distinct, and neither is
deflned as a derivative from the other.
While no new rights, not previously erxist-
ing, aro granted to either cltizenship, the
circle of persons entitled to citizen rights
is enlarged 8o a8 to cmbrace the colored
population of this country.

We have, in the next place, three pro-
hibitions addressed to and imposed upon
Lthe several etates, as follows: 1, ** No state
shall make or enforce any law which shall
abridge the privilezes or immunities of
citizens of the United Btates.” 8. No atate
shall "*deprive any person of life, liberty,
or property without due procesa of law.”
8. No state shall ‘‘deny to any person
within its jurlediction the equsl protestion
of the lawa” All thase prohibitions are
addressed exclusively to stafes’ considered
in thelr corporate character as political
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| obtities, and not at all to fndieidvals coo-
sidored as separate persons,

The third and last thing Lere found is an
expreas grant of power sutbcriziag Coun.
gress to enforca thess provistons by appro-
priate legislation. The rcope of the jower
11 to be determined by the provisions -
selves. Within this svope Congress Line
the power of enforcement, vud beyond it
no such power exists,

The two sections of tha Civil Rights Bili
upon which the whole question as to its
conslltutlonality turos ara the firat and the
fourth. We quote the first, o8 fcllows:

** That all persous within tt:e Jurisdiction
of the United Btates shall be oplitled o the
full and equal enjoyment of the ercom.no-
dations, advantages, facilitles, anc priv-
{leges of Inns, public couveyances on land
and water, theaters and other plnces of
public amusement, subject only ts the coo
ditions and limitetions establighed by law
and applicable alike to citizens ol cvery
race and color, regardleas of any previous
condition of servitude.”

This scction, followed by tha penaliles
for its violatlon as prescribed fn the secord
section of the bill, ia in legal «ffect ed-
dressed to hotelkeepers, the vwnere of
public conveyaunces, and the proprieters,
managers, or lossces of theateri or othes
places of publicamusement, These partics
aro required to afford a *ffuli ana equal
enjoyment” of accommodetions io ‘‘al
peisons within the jurisdiciion of ths
United Btates™ in respect te the natiers
recited, with the proviso ti:at any liaita-
tlons which may be ‘‘established by iaw”
.and made “ applicabla altke to 2!l citizens
of ¢very race and color, regardives of noy
provious conditlon of servitude,” shall n+t
ezpose them to the prescribed peoeltics,

Tho great difficuliy that wo mest 8 to the
constitutionality of this legislatton con-
aists in the fact that it does not lie within
the scops of the Fourteenth Amendment
at all. This amendment, sfter defising the
two kinds of citizenship as to tue povions
entitled thereto, impores three specific re.
straints upon stale authorlty, and as (o fadi-
eiduals 1t simply eays uothing. Iiotol-
keepers, the owneia of public conveyances,
and the proprietors, mansgers, or loszues of
theuters or other places of public cimusa-
ment, are not the parties to whom the
amendments speaks or over wacse conduct
it gives Congress any jurlsdiction. They
are not tho state and not capablo of daing
any of the things forbidden to be done by
a atate. Thoy are private individusis, e
much 50 as & banker or a grocer or the
keeper of a barber-shop, aaving ue gevern-
meatal cliaracter and placed by the Four-
toenth Amendment under no restraint wial-
ever as to the manner of conducting their
business. The amendment, upsn iis very
face and by the limitations which ite cwa
language imposes, has notbing te do with
them or their business, any morc thau wiih
the laws of gravitation or the next eclipae
of the sun,

Let us take the several parts of the
amendment above quoted as constituticnal
premlses, and then attach this section of
the Civil Rights Bill to each onera the
statutory conclusion, Take, first, the dcfini-
tion of citizenship. * All persons born or
naturalized in the United Biates and wub-
Ject to the jurlsdiction th:ereo( ara citizena
of the United Btates and of the state whercin
they reside"; and, (Aerefore, Congress has
the coustitutional power to legielete o
respect to the management of invs, public
conveyances, theaters, and other pleces of
public amusement. Manuifex’ly, ihe siin.
ple description of the peréons who ere ~iti-
zens, 80 that they can be identified and
dlstinguishied from all othey persons, Geter-
mines nothing in respect to the nature end
oxtent of their rights or in respest ‘o the
powers of Congress. The description .s
simply 8 legal mark of fdentificatios and
¢ ftself no grant of power. It metelr
wcales rights as to persons, and ss to whst
these rights are and what powcers Congress
| possesses information must be sought ¢ise.
where.

Again, ‘“No state shall make or enfoice
any law which shall abridge the privileges
“or immunities of citizens of the United
States”; and, ther¢fore, no hotel-keepsr or
owner of a public conveyaunce or raanzyar
of & theater or other place of publc amwse.
 ment shall deny to evy person " within
the jurlsdiction of the Uonited Btates ™ ths
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' fuil aad cquzl snjoyment” of the accom-
modrticns connected with his particular
businers, **except for reasons by law
epplicable to the citlzens of every race and
cnier and regacdle:s of any previous con-
dAltton ot eeevitade. Putting the consti-
tutionul premise in {mmediate Juxtaposition
with the conclngion, wo beg to know
whether tho formes embraces the latter.
Dees ithasertit? Has it any reference to
f£? Dos e Fourteenth Amendment,
when jt eperks to #/ales as such and says
that thay shail not do certain things and
eiathoi’zes Cougress to enforce the pro-
hibitory mandate, mean the private indi.
¢ duols Jdemgnated by their business in the
first gection of the Civil Rights Bill, and
puniclied by the provisions of the second
zetion v tha eveat that jo the manage-
went of their busineas they dieregard the
reauirementa of the first section ¢ If “the
smendowent be thus flextble In ite character
end can Le vied for & purpose that does not
lie witnin the plain mweaning of the lan-
wrape, thew it i3 high time to have the
smendment it amended,

Tresame ditllenlty is oxperfenced in the
ritctupt to connect the conclusion with
tither of the ccher clauses, the cne saying
that ao stofe ahisll ** deprive any person of
fife, libcriy, or property without due pro-
ces3 0f low,” and the other saying that no
stric stal! “ deny to any person within its
furisdiction ihe eqnal protection of the
" Thesn elnuses are perfecily intelll-
gille sn addreseod to states, But when
they are 2o construed a8 to make them the
cousiiwationst sl logical basis of legisla-
tien br Congress {o act upon the keepers
of iuny, the owners of public conveyances,
and tha proprictors and managers of thea-
ters or oiher pinced of public amusement,
\hen they not only cenre to be intelligible,
pit thav breowws absurd snd ridiculous.
‘The thiugs which they forbld caonot pos-
sibly be done by any species of private
rebtien, A stutd in ite organic character,
ald & piate wnly, by the very terms of the
luague 22, sud not a hotel-keeper, can do
the thirga tosbidden by these clauses.

‘Toe pliiu truth s, the matters enumer-
ated fu the fivet section of this bill are not
stich 1 their paturs and kind as to briug
ihiem within the scope of any legislative
power gzianted to Congress,  So far as they
tolate lo the question of civil rights, the
tighia are not such as pertain to the status
of Jnited tnwes citizenship at all. Their
preper place, their real place, is in the cat-
agory of etate citizenship, Whether all
tiio citizcay of & particular state shall have
tko yope eccemmodations at an inn, a
thester. au opera, a circus, or public show
of wuy kind, or in the means of public
trangport witkin that state, is plainly a
yuestion for that particular state to constder
«nd Jdeterinine.  There 13 undoubtedly an
<Jewent ef hinpartial justice Involved fo
suzh 8 question, which no state ought to
tanose; vet tho question 1tself has no rela.
tlons which give Congress any jurisdiction
cver it, nuless we assume—what certainly
3 net truc—that the Fourteenth Amend.
ment fwe clothied Congress with the locs),
wunicipal, and police powers hlitherto ex-
arcized by the states. This dangerous
pa-tmpiion, without any autbority in the
wmendment thereior, is virtually made in
the (ivil Righta Bill, and it is only upon
this i1z priaeitle that its constitutionality
it Le vipdheated for & moment,

The feurih oz jury section of the bill, to
wiich w7 now procesd, rouds as follows:

AT

“That ro citizea possessing all other
qnalifiertions which are or may bo pre-
seribed by Low sindl be disqualitied for serv-
ies v a grend o1 petit juror in sny court of
the United States, or of any atafe, on account
uf race, colns, ¢r previous condition of
~evvitude s and sny oflicer or ether person
sLarged with anv duty in the selection or
s wniny of jurors who shall exclude or
{ail to rrumzou eny citizen for the cause
atorcpnid shell, on covviction thereof, be
decmed goihy of a misdemeanor and be
fined not Liore thau $5,000.”

'IMere Leing oo doubt about the power of
Congress to pess such s law in respect to
lurots ti the courts of the United Btates,
tive singie question bofore us is whether {t
has tise sane ower in respect to the selec-
tion of Jurors In state courts. Let it be
Jd.stioctly observed that the section does
not scak to sccuro the common-law right of
trind by juzy, but rather the right to serve
%9 jucorc i wiate courls, against any exclu-

slon on the ground atated. Tbis 18 a very
proper question for each state to determine
in respect to its own courts, and we aay
frankly that we see no reason why a black
man should be excluded simply on account
of his color; but we do see 8 most weighty
reason why Congress should not attempt to
interfere with the dliscretion of the states
in this matter, and this reason conbsists in
the fact that it hus no such power.

To sit upon a jury ia not a right of any-
body, whether a citizen of the United Btates
or of astate, except as it is conferred by
law by being impozed as a duty; and,
above all, to sit upon n state jury is clearly
no right attached by the Constitution to
the atatus of Uuited States citizeuship. A
juror is a qussi-officer of law for the time
being, designated by law for a public
service, and baving a daty assigoed to him
which he must perform. The government
that establishes a jury system assumes its
right to comwmand the services of those
whom it sces fit to select for this purpose,
and also to exercise its own discretion in
the selectlon, both as to manner and per-
sons. It may appoint jurors. It may pro-
vide that they shall be elected, or it may
designate a class of persons from which
Jurors shall bo drawn an they are wanted.
Different methods of selection have beon
adopted in the different states, and yeot in
po state bas the jury service ever beea im-
posed upon the entire people. The practice
hes been to assign the service to a certain
class of parsons having such qualifications
or characteristics as are determined by Iaw.

Now, {3 any man or any class of persons
deprived of any right inhering in citizenship
by not being placed in the juror class and,
hence, not selected for the jury service?
We answer emphatically, Xo. Minors are
excluded from this service in every state of
the Unlon, and yet they are citizcns, The
same is true of women, who also are citizens.
In some of thestates a property qualification
fs demanded, wbich excludes all citizens
who do not possess this qualification, In
some of the states a qualificatioa of intelli-
gcoce and character is required. In all of
the states a certain condition of impartiality
of mind is demanded before gne can enter
thio jury-box, The simpls truth is that com-
puratively but a small portion of the whole
people has ever belonged to the jury class,
Will any one in his senses pretend that
those who do not belong to this class are
thereby deprived of any right that attaches
to citizenship? Ifso, thenseven-eighths of
the people from titne immemorial have beea
oppressed by the jury laws of this country.
Mere citizensbip no more creates the right
to be a juror than it does tobe a judge or
a sheriff.  The right to bo a juror, so far as
it is a right at all, grows out of appolint.
ment; and as to the persons who shall be
appointed and the manner of their ap-
pointment, tha stats government, which
creates the court of which the jury forms a
part, is and ought to be tho exclusive
judge.

What right, then, has Congress to inter-
fere in any way with the selection and
organization of a state jury, or to lay down
any rule affecting it, or to enforce that rule
by a penalty ! None whatever, any more
than it has to Interfere with the selection
and orgaunization of a state legislature. The
jury service in a state court is wo attribute
of United Btates citizenship, any more than
the right to practice law in a stato court is
an attribute of such citizenship. Noone by
being made ineligible to this service Is de-
prived of “life, liberty, or property wilh-
out due procoss of law,” and no one for
thia reason is denied ‘‘ the equal protection
of the l]aws.”” Buch protection has nothing
to do with the persons, whether white or
black, who serve as jurors, any more than
with the person who acts as a judge; but
refers to the manner in which the laws
themselves are administered. Women and
minors cannot serve as jurors; yet nobody
pretends that this 1s to them a denial of
* the equal protection of the laws.”

The conclusion to which we are irresist-
ibly forced is that there is not a solitary
fragment of authority in the Fourteenth
Amendment for the jury section of the
Civil Rights Bill, Let us in thought frame
another bill, and soppose it to -be passed by
Congreas, reading as follows:

‘““That no citizen possessing all other
qualifications which are or may be pre-

seribed by law shall be disqualified for
service as s grand or petit juror in the
courlts of any state on account of sz, or age,
orfo'r the 1eant of any fired amount of prop-
orly

Such being tbe bill, is there, shen, a sin-
gle lawyer in the Uniled States who would
claim that the Fourteenth Amendment
glves Congress any power to pass it? We
presume not; and yet the argument in
favor of such a bill as derived from the
Fourteenth Amendment i just as strong
as it 18 in favor of the one already passed.
The amendment gives Congress no more
authority to say that ‘“race, color, or pre-
vious condition of scrvitude” shall not be
a ground of exclusion from the jury serv-
fce In & stato court tifan it does to say that
sex, or age, or tho want of any fixed
amount of property shall not be a ground
of exclusion. It gives Congress no author-
ity for saylng anything on the subject, and
the marvel is that it should mako the at-
tempt. On the eimple question of citizen-
sbip the amendment places the colored
man on a Jevel with the white man, not
because he is a colored man, but because
he has the characteristics that establish
citlzenship. Lookiog at him as a citizen,
it knows potbing about the question of
race or color, any mors than it does about
that of sex or age. And under the amend-
ment Congreas might just as well legislate
in respect to the latter question as in re.
spect to the former, It might just as well
undertake to protect women from being
excluded from tha jury service in state
courts as to make the attempt in respect to
colored men, It bas just as much power
to do the one as it has to do the other, and
it has no power to do either.

Let us say distinctly, {o closing thisarti-
cle, that we object to the Civil Rights Bill
not at all in regard to the ends which 1t pro-
fesses to seek, but wholly because it is with-
out any constitutional authority. This one
objection is conclusive. No class can be
more interested than the colored people
theuselves in having the Constitution read
precisely as it is, and not asitis mot. It
guarantees to them certain rights, and if it
may bo stretched in one direction to, their
tceming advantage, by one Congress, then
who aball essure them that it may not be
contracted, to their disadvantage, in another
direction, by a different Cougress? If the
country gets into the habit of playing
political and party tricks with the Consti-
tution, no one can tell beforehand what
sort of tricks we shall finally have.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



