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JURORS AND gIHLE CIVIL RIGHTS

Ovur whole difficulty with the Civil Rights
Bill passed by the Benato last week refers
to the question of its coustitutionality.
‘While wo heartily approve of the eud:
sought to be gained, and as heartily beliove
that every atato should secure this end
within its own limits by appropiiate legisla-
tion, we are, nevertheless, unable to find in
tbe Constitution of the United States the
authority uader which Congress cau pass
such & bill, Favoring the end aimed at,
we regret the necessity of objecting to the
means. As wo understand the’ Constitu.
tion, the bill proposes that Congress shall
do what in noarly every pariicular lies out-
sige of its § risdiction and what should be
done by the states.

Take, for example, the jury section of
the bill, the only ove of which we now
proposo to speak. It rcads as follows: ]

“fgo. 4. That no citizen, possessing all
other qualifications which are or may be
prescrived by law, shall be disqualified for
service as grand or petit juror in any court
of the United States, or of any state, on ac-
count of race, color, or previous condition
of servitude; and any officer or other per-
son charged with any daty in the sclection
or summoning of jurors who shall exclude
or fail to summon any citizen for the cause
aforedsid shail be decemed guilty of a mis-
demeanor and be fined not more than

There can be no question as to the con-

stitutional right of Congress to enact such
a law in refercnce to the organization and |
regulation of United States courts, Has it !
also the right to extend the law to courts
crealed and organized under statolaws?
We think not, any more than it has the
right to regulate the organization of state
legislatures. o
The only ground upon which the claim
of such a right can be based is tho lan-
guage of the Fourteenth Amendment, which
says that ““no state ghall make or enforce
any law which shall abridge the privileges
or lmmuaities of cilizens of the United
States; nor shall any stato deprive avy
person of life, liberty, or property without
due process of law, nor deny to any person
within ita jurisdiction the equal protection
of the laws”; aud which also says that
¢ Congress shall have power to enforce by
appropriato legislation the provisions of this
article.” Unless this languags sustains the
jury legislatlon In respect to atate courts
proposed in this bill {t is no¢ sustained at all
by the Coustitution of the United States,
' Thero is no pretense of any other ground
" upon which to reat it.

| Tait, then, true that the right to serve asa
- juror in state courts is oue of those * privi-
 leges or immuoities of citizens of the United
~ Btates” which the Fourteenth Amondment
' 8ays shall not be abridged by atate legisla-
' tion? Is the jury right—not the right of
| trial by jury, but the right to be a juror—one
| of theso privileges? To our understanding
it ia clear that wero cltizenship, whether
that of a state or of the United States, docs
not of itgell carry with 1t the right-to be a
juror under either jurisdiction, any more
than it carrles with it the right to bo a gov-
ernor or a congressman. A juror is for the
time being a public officer, appointed under
qualifications.specified by law aad in a way
designated by law, to perform & public
service in the administration of justice. The
1aw makes him & part of its judiclal machin-
ery. His service is nono the less official
because temporary. He ia as really an
officer of law for the time being as the sheriff
or the judgo on'the-beach, He is legally
appolnted to tNEser¢ite&nd when hednters
tho jury-box put under oath. KEis-service

|

{s, moreover, compulsory in regpect to him,
Being duly appointed; according to law, ho
must serve, unless .bxcused, or suffor a
penally, o A

Now we can easily understand tbe doc.
trine of jury dufy imposed by law ; but we
cannot 50 readily understand the doctrine
of a juryright in thosense of a funda.
mental right necessarlly attached to citizen-
ship. Theraisno such rightin (lis country
atid thero never has been. All the stales
from time immemorial have provided for
the selection of jurors from the body of
cltizens, just asthey have provided for the
selectlion of constables and sheriffs from
the same, body. They have, in their dis.
cretion, designated such gqualifications of
age, sex, property, intelligence, and charac-
ter as to exclude from tho jury service large
classes of citizons, and, indeed, limit it to
a small class as compared with the whole.
They hiave procéeded upoun the theory that
the service is not an inherout right of
citizenship at all, but simply a duty im-
posed on those selected in conformity with
law to perform it. In limiting this jury
duty to a comparatively small class, have
they abridged those great privileges or im-
munities which are the common at{ributes
of alt citizonship? Is therc anythiog in
the usage or law of this country to sustain
the idea that the jury secrvice is one of
.these privileges or fmmunities? Nothing
‘whatever; and, lence, the Ifonrteenth
Amendment has nothing to do with the
Jury question, aud cspecially does not be-
stow upon Congress the power to interfere
with the discretion of the states in deter-
minlng this question, It is a question for
each atate to settle for itself according to
ita own ideas of justice and public policy.
. Thelaws of this state, for oxample, ex-
clude fomales from the jury-box, and also
all persons who are under twenty-one and
nbove sixty years of age. Tley also ox-
clude all persons who have not a certain
property qualification, and cqually thoso
who aro not *“of fair character, of ap-
proved intogrity, of sound judgment, and
well informed.” In some states persons not
able to read and write aro, didqualificd for
the jury servico.  All these persons, Liow.
ever, aro citizens; and the 'Fourteenth
Amendment guaganiees to 'mvery one of
them all ‘¢ {h® privileges or immubities of
citizens of the United Btates.” Has Con-
gress then the right to say that no citizen,
haviog all other qualifications, shall be dis-
qualificd for’ jury -service fn'a state court
on account of sox, or of age, or for tho
want of a certaln amount of proporly?
Juat as much right ns it bgs $¢° enact the
Jjury feature of this bill, and no more. That
is to say, it has no such right at all.

The point wo make is mot thiat colored
citizeus as such should be excluded from
the jury-liat oras such included. ‘Ihostates
in thelr jury laws should ignore tho ques.
tion of race or color altogether, and tho
United States should do the same thing,
This, however, has nothing to do with the
question whether Congreas has {ho constitu.
tional right to restrict the discretion of the
states on this subject. The thueory of this
bill in respect tojurors in atato courts, as in
respect to most of the items contained in it,
{nvolves such a latitudinarian interpretation
of the powers of Congress as would, H
carried out and applied 10 other matters to
which it is equally relovaut, oust the whole
Jjurisdiction of the statcs and consolidato all
powers finally in the General Governmeat,
The arguaent of thoso who opposed it la
the Senate was answered by voles, and not
by argument. The Republican party is
drifting in the direction of an uoconsti-
tutional centralism; snd those will ulti-
mately prove its best friends who resist this
tendency. The error, though different from
the exploded doctrine of secession, is no less
an error, no less false to the Constitution,
-and no less dangerous to the best fnteresls
of the people. Mr. Justico Bwayuoo has
well said : ** The authority of the National
Goveroment is Hmited, though supromse in
the sphero of its operations.” ¢ 1t is one
wholly of delegated powers, and . + »
whenever an act of that government is
challenged a granY of power 1must be shown or
the act és void” The ealely. of the whole
poople, including colored as well as while
men, {8 best promoted by confining Con-
.grees - tigily. to thia princjple. Any do

parture therefrom is & common peril.
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