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THE BENATE CIVIL RIGHTS BILL.

BY BAMUEL T. S8PEAR, D.D.

Tme Civtl Rights Bill passed by the Sen-
ate containg tive sections, two of which
present tho pnrpose of the bill, while the
other three relate to the machinery of ita
execution, We give as follows the. two
sections that xefer to the object soughtto be
accomplished :

«“Srerion 1. That all citizens and other
persons witbin the jurisdlction of the United
States shall be entitled to the full and equal
enjoyment of the accommodations, advan-
tages, facilities, aud privileges of inns, pub-
Jic conveyances on land or water, theaters
and other places of public amusement, and
algo of common schools'and public institu-
tions of learnivg or bonevolence supported
in whole or in.purt by general taxation, and’
of cemeteries so supported, and_also the
institntions known as agricultural colleges
endowed by the United Btates, subject only
tn the conditions and limitations established
by Jaw and applicable alike to citizens of
every race nn(i)color, regardléss of auny pre-
vious condition of pervitude. '

“8go, 4, That fo citizen possessing all
other qualifications which are or may be
prescribed by law shall be disqualified for
service ns grand or petit juror in any court
of the United States, or of any state, on ac-
count of race, color, or previous condition
of servitude, and any officer or other person
chiarged with any duty in the selecticn or
summoening of jurors who shall excludo or
fail to summon ary citizen for the cause
aforesaid shall bo deemed gullty of a mlis.
demeanor and be fined pnot more than
$1,000.” ) )

The second section of the bj)l provides
the penalty for any act violating the pro-
" yisions, of the first section, which consists
in a forfeiture of @500 to the person
aggrieved thereby, to be recovered in an
action on the case, and also in being amen.
ablo on the charge of misdemcanor, . for
which, on conviction thereof, the person so
violating the law * shall be fined not more
than $1,000 or shall be imprisoned. not
more than ona year.” Tho third scction
provides the jurisdiction for the trisl and
punishment of offensea agaiust tho law.
The fifth and last segtion makes all cases
arisiog under the provisions of the biil
reviewable by the Supreme.Court of the
United States. o

Tho consfitational basts upon whijch the
right ot Caqngresa to pass such a law is
claimed . {e supplied by the firet and AGh
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sections; of . the Fourteenth ,Amendment,
which we reproduce as follows:,, ; -
- “S8gro. 1. All ' pérdons - botn or .paturah
ized in 1he United Btates and subjec to the
risdiction . thereof. . are ; citizens ,of th
nited States and 6¥the s,falo whcre!n'the#
fgs\de. ‘No'slate shall mdke or enforce any
4w -which shall abridge’ thé privileges or
immunities of oltizens of theUpited Btates;

nor shall any state deprivd any person o
life, liberty, or proper(y withoiit due pro-
cess of Iaw, nor deny 0 any person wlPhin
::sw_;urisdfclion the equal protection of the
**8Bo. . The Congress shall have power
to enforce, by appropriate legislation, the
provisions of this article.” - . .

There 13 no pretenso of any power In
Congress to pass this bill except that which
fs claimed under thé abovo dections of the
Fourteenth Amendment. The theory of {ts
~advocates i3 that this amendment author-
lzea Congress leglslatively ‘to guarantee to
the persons specified In tho first s¢ction of
tho bill ** tho full and equal énjoyment” of
the several items edumerated in the same,
without any diserimination on ‘account of
‘“race, color, or previous condition of
servitude,” and also 8010 rogulate the ma-
chinery of stato courts as to forbid the ox-
clusion of ‘any citizen froin the jury-Mst on
account of ‘‘race, color, or previous condi-
tion of ‘servitudo.” Were tho proposition
one of state leglslation to sedtro these endls
wa should have no doubt as'to ita proprle
or constitutlonality. Many of the atates
lLiavo already passed civil rightabills cova
ering substantlally the same ground; and
alt the states shoald do sn—not as & matter
of party policy, to gain political ends, but'as
a matter of simplo justice, The question of
race or color as'to legal rights and privl.’
legesia wholly out of daté in this country.
When, however, Congress undertakes to
exorcise the powors assumed in this vl
we are compelled to démnr,‘for varlous rea-
slons, relating 1o the ‘iructare of the bilj
itself, its propriety and constitutionalily,
These reasons we subnyit in ‘the following
order;: . o

1, Itisa well-established principle that
Abe General’ Government is one of enumer-
ated 'poivers, and that boyond theso it has
no power of action. Mr, Justice Swaytie,
in a "cass which arose in Kentucky with
referenco to the Thirteshith ~Amendment,
stated this doctrihdin the following terse
and forciblo language : ' o

“ YWhat is unwarraoted or forbiddea by
the Copstitution can po moré be dono in
one way than in another. The authority
of the Nationnl Qovernment is lLmited,
though supreme in the sphere of its action.
As compared with the stute governmeuts,
tho subjects upon which it acts aro few
in number. “Tts objects are all natfonal, It
is onoe wholly of delegated powers, and .
. . whenever an act of that government
is challenged a grant of power must bo
shown or the a¢t iy toid"” -~ :

2. The tenth amendment oxpressly de-
clares that **the powers not delegated to
tho United States by tho Constitution nor
prohibited; by it to the sfates are reserved
to the atates respectively or to the peo-
ple.” This settles tho question that “all
governmental powers left after the deduc-
tion of thoso delegated to the' United
Btates and those prohibited to the states
arc absolutely and exclusively state pow-
ers, ond that the General Government can-
not enter upon this ficld of regerved pow-
ers without violating alike the Ietter and
tho apirit of the Conatitution,

‘8. The prohibitory clauses in tho first
section of the. Fourteenth Amendment
which the fifth section authorizes Congresa
to enforce by appropriato legislation are
distinctly and definitely declared to be in-
bibitions upon atats authority, and not upon
tho acts of sndividuals, The stato, as a
body politic, having the lawmaking power,
is forbldden to do certain things, just as in
tho tenth section of article first it is forbid-
den to do tho things there enumecrated ; and
Congress s autborized leglslatively to pro-
vido, for carrying theso restraints into ex-
:ecation.. There Is not a syllable in the lan-
guage that has the least reference to indl-
viduals. It ia with ,the action of a stato
‘that the probibitions deal in the way of ro-
strictiog its power; and this, of necessity,
Mfixes a limit tg the power of legislation
grantgd .to Congress fn the same amend-
mens. This power plainly cannot go be-
yond the restriction itself. The restrictlon
Jeasures . the. power and detcrmines its
&ope, Congress bas power to enforco oer
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taln projsions,; What proviaionat.. The,
ones ,enumessted: in the amendment, aud, .
among others, such provisions aa are pro-
hibitions upon .elate power. - It has the
right to see-to it that these prohibitions
upon #lats authority ‘are made operative;
snd ' beyorid ‘this we do not see’dny grant
of power  to, Corigress. Noy, the Oivil
Rights BHI, white making no froviston for
exercising this power or discharging this
duty In respect to.any infraction of the
prohibitions by state: authority, dirccts its
whole force to indivlduals whom it makes
oftenders for certaln dcts.’ "¢ assumes that
s conslitutional prohibitich imposed upon
8 slate, with ‘power vested ‘in Congress to
carry it nto effect, is a direct grant of
power to Congress to legislate in respoct to
individunls, . The amendment sayas. thpi,
"' no state ¥ shall do certain things,.and:that.
Cougress shall have ;power to provide for.
snforcing the prohibition; and the'bill eays
thatno individusl shall ‘do certain things.
Wo are utlerly unable to seo how the lan-
guage of the amendnient sustains the bill.

4. The " privilegesor imwunitles” which
arc guaranteed by the Fourteenth Amend-
ment ogainst any abridgment by state
authority are expressly declared fo be such
ns belong to * citizens of the United Slates.”
Nolhjug 1s sald about thoss of state citizen-
ship ; Do reference s mado to them and no
power Is beatowod upon Congress to legis-
Jato in rogard to them. ‘They stand just as
thoy stood before, under the excluslve
jurisdiction of tue states, with the right in
the states to determine what they shall be
and hosw they shall be protected. On this
point the Buprems Couct-of the United
Btates, o decidiog the Now Orleans Slaugh-
ter;houso case, lald down tho following
dactrine:’ ' ) - \

¢ Of the priviloges and immunities of
the oitizen of tho United States aud of the
privileges aud immunities of tbe citizen of
the state we will presently counsidor; but
wo wish to state here that it is only the
former.which are placed by this clause under
the protection of thg Federal Constitution,
and-that the latter, whatever they’ may bo,
arv pot lntended to bpve” any additional
protection by this fiaragraph o?,the amend
ment. If,then;thereis a difference between
the priviteges and immifnities belongiog to
a oitizen of the Uniled Btates 88 such, and
those belonging to the citizen of:a state, as
such, the Jatier must real for their sccurity
aud prolecijon where thoy have herelofore
reated, so far nsthlapzmaxrpph isconcerned;
for they roceive no additional ald from it.”

This. aythoritative.:canstruction of the
Fourteenth Amendment seltles tho question,
so obvious upon.its very face,.that the
roatriction which it imposes -upon state
jogistation hias nothing to do with the' priri-
Jeges and §mmunitics of state citizeuship,
but refers ohly to thoso of United Stutes
citizenship. The formoer are, lisuce, left
where they always bave been loft—to the
jurisdiction of the respective states—and
have not been transforred to the care of the
General Government,

Te It then true that the ltems designated
in tho first and fourth sections of the Civil
Rights Bill are comprehended in *“the privl-
leges or immunities of citizons of the United
States” which the stites are expressly for-
bLidden to abridge ? This must be true in
order to give tho. bill the least shadow.of
constitutional .i'authority. .- The Bupreme
Court,'without professing to enumerate sll
“the privileges or immunities of citizens of
thio Unifed ‘States,” ‘novertheless mentions
soveral of these phivilekes' by ‘way of illus-
trating thelr gencral chardeter; and it js
worlily of notice that not a single one of
tho items contained in tho Civi! Rights Bill
18 referred to, The items set forth In the
bill present a néyw and most extraordinary
interpretation of *‘ the privileges or itamu-
pitics of cltizous of the United Btates
The ¢ full and equal esjoyment of the ac-
commodatlons” afforded by ** theaters and
otlier ‘places of public amusemeat” i3 oné
of these items. The same 'full and oqual
enjoyment of the accommodations afforded
by Institutions of benovolonce, or by ceme-
teries, o by common schools, or by ints, or
by public conveyances on land or water'is’

'

latigk. this alleged right.

sccured by the bil} tg **all cltizens and other.
persons within the jurisdiction of {be United
Btates,":of every race and color, regardless
of any previous condition of servitude,”
All'theso ftems are dpmprohended n * tho
privfleges or‘imnitinitles of 'é[‘:l’_z'o'ps of the'
United Btates,” aocording to ihe theory of.
this bljl. No judicial conatruclon has ever

T T SN . A .
asserted any such'dpittinp/éhd no previous 1 tlie United Sidtés” ~"Sell atd - forcibly did’

legislation of Congrasa has ever attgmpted
to enforce it, The itemsof the, bill, upon
their vory face, are sichi as fall u,xidci- the
police jurizdiction of the gtates, sud connol
ba touched by Congress withoyt integfering
with that jurisdiction, on the one liand, and
oxceediog its own powers, on the other. .

8. The jury law proposod in thd fourth
gection of the bill aesumes that thé right to
be 4 Juror in a stato'court, as against any
discrimaination *¢ on account oI rdce, color,
or_previous condition of servitude,” s ofif
of the * privileges 'of‘r_l}nt‘nunitics of citizens
of.the Unjted Btates” and ¢nforces the right
Ly & penally imposed on the person charged
with the duty of sumwoning jurors and viv-
Thut s to say,
tho'bll] undertakes to establish a rule that
qlall-be legully operative in respect to the
organization and composition- of jurles in
state courls, thereby interfering with the
Jurisdiction of thostates In frawilng thelr
own jyry Jaws. ‘This ia simply monsirojs.
We do not wonder thut Secnglor Oarpénter
refused to vote for tho bill with this seciio
in it or that e said: :

“Without discassing other provistons of

the Lill, one makes it impossible: for mo to
vote for it, and that is the provision:in-re-

gard to state jurles. I.know of no more -

power in the Government of the United
Btates to detorming the component elemonds
of o state jury than of a stals bench or a
atate legislature, I can see no argumont
twhilch shiowsa the power of this Government
toorgatizosiate juries that does not equally
apply to state legislaturcs—a power which,
in my judgment, is not conferred upon this
Governmont,” o :

' Tho simple truth lg, tho jury service Is
pot an inherent right of citizenship at all,
but simply & duty impossd™~by lawful
authority. Any effort on’the part of Con-
gress lo interfers. withy tbis question in fo-
spect to siate courls is uothing but an out-
rageous -usurpation. There is no worrant
for it dn tho Constitution of the United
Btates... . [

8. Mr. Justice Hunt, indeciding the case ot
Miss Susan B, Authony, ruled that the Four.
teenth-Amendment did not guarantee to
women or anybody else the right of voting,
but left this right to bo determined by state
suthority. The Judiclary Cominittce of
the House of Representatives, in their re-
port,;in 1871, 00 tue meworijal asking Con.
gresa by n declarative uct to logislate in favor
of ‘ferale suffrage- under the authority he-
stowed by tho Fourteenth Amondment, ex-
pressly gaid that such an *‘ act was not au-
thorized by the Constitutipn nor within the
legislative.power of Qongress.”

1t, thien, it Ua true, as ia manifestly implied
in the second buction ‘of tho KFourtecath
Amendment, as Justice' Hunt ruled in tho
case of Miss Anthony and-as-ls virtually
confesaed by the ddoption of the Fiftcenth
Amendineat, to secure the right of suffrago
ns againat any deninl * on ‘account ol race,
color, or previous coudition of servitude,”
that this right is not included in **.the priv-
ileges or immunitics of citizens of the United
States” guaranleed by the  Foucteenth
Awmendment, what reasonablo preteuse is
there for gaying that the ilems enumerated
in this Cteil Rights Bill are comprehéaded
{o this amendment? If tho améndment

did not secure tlie riglit of voting to any-’

budy, black .or ‘white, dnd necded another
nmendment to confer the right on tho col-

ored people, djd. it sconry the right to *f the

full and equal enjoyment” of the privileges
afforded by iuns, public conveyances on land
and watcr, thonters and other places of pudb-
licamasement,” ete.? Not sufficlently potent
to guarantee the great right of voting, is it,
névertheless, sufficiently 8o to guarantce
these comparatively minor rights and au
thorize Congress to legislate for their pro-
teotion and enforcement? The supposition
is abaurd. : :

7.-The assumplions of loglslative power
made in this bill: need¥buly to be carried
out into other rolations completely to orst
the, wwhole jurisdicton of .tho states. If
Congress may legislate In. regard to hotels,
slagce-coaches, stoamboals, theaters, . cir-
cuses, - common &chools, ipstitutloos of;
charity, burylug grounds, and state juriea;
§€ it 'may ‘enter: (his fleld of items, which
had always been regirded as belunging to
state jutlsgiction; yes, if it mdy’do these

the Biiptem's ‘Court, 1d thie New Opleans:
Bh’iugh!!‘or'-libuﬁ_é ¢nse, diy i 7 S

“Was it the purpose’of ihe Fourteenth
Aniendment, by the simple déeclaration that
no state should mnko: or enforco any law
which shau.ubr}dgo tho privileges and im-
mupities of citizcns of the United States
to iransfer the securily and pratéction vf
all the civit rights which e have men-
tiched from the states to the Federal Gov.-
eromant? - Apd where it is declarad that
Congresg shall have the p¢ ver to enforce
that article, was it intended to bring within
the power of Congress the entire domain of
clvil rights beretofore bLolonging exclusive.
ly Lo the atates 2"

These questions must ho nuswered in the
aftirnjative if wa adopl the theory that un. .
derlies ‘this bill, It cau be sustained upon
no otler theory. As theCourtsignificantly
sald, upon asupposition parullel to this very
theory, *it radically cbanges the whole
thoory: of the relations of the state and
Fedoral’ governmonts to each other, and of
Loth of thege governmentd fo the people.”’
1t is quite time to take a careful observation

and see whitlier we are drifling wbhen such

consequences are impending.

" 8, Tlils Civil Rights Bill,sliould it become
- alaw and be carried into effect, will in
mdny of the'atates involve the absurdity of :
& doudle punjshmeént for the samo acts—one
by the General Government nnd the ‘other
" by stato governments, ' Many of the states

have already eiacted clvil rights bills, en-

violated by the very acts that would be of-
| fenses against this bill.” We should then
| have'(wo systetns of panishment golng on
| for the snme offenses under two different
jurisdictions. Both governmsnts would
take the same offenders in hand for. the
ssme acts. : Qo or the other of these juris-
dlctions -would ba at fault, If it properly
falls ‘tvithin tho province of the states to
legislato’ in regard 1o the matters contained
fo this biit and proteot therights of their
own ocitlzens, then tho sane matters cannot
fall within the province of the General Gov-
ernment without donfoundibg the two
Jurisdictions or bringing them fnto conflict
with each other.

9. Thepenal clause ol section second, which
provides that for every offuuse, agaiust tha
provisions of the first section the peraon so
offending hall ** forfeit and Pay the sum of
$5600 to the persop aggrieved thgreby,” is
highly objectionable for two reasons: Firs,
such an absolute forfciture, no matter what
mny be tho degree of the grievance, would
often "be grossly unjust. Seeondly, such a
forfeiture is practically a bribe, disposiog
fndividuals to seek icir own grievances as
a meons of profit, That part of the section
which treats the offense 88 8 misdemeanor
and provides a pepaity lhorefor fixes n max-
imum point boyond which the penalty shall
not extend, with no minimum polnt below
whicb it shall not descend. If the penally
be a fine, it must not be more than $1,000,
while it may be one penny or even nothing.
I thie penalty Le Imprisonment, it must not
be mors (ban ono ycar, whilo it may be ten
winutes. - This_is certginly a very queer
way of lezally definivg a penalty for a
crime. It looks more like R farce than
gerlous busindds, .

10., It (o legal effect of the bill beto force
““mixed schoola” In distinction from “sepa-
rglo schouls” for white aud colored children
in the several stales, and that, too, independ-
cotly of thelr own cholco and judgment as
to what is expedient, theu the il ftself,
besides Leing witbout any coustitutional
warrant, Is inexpedient to the very last de-
gree. Buch e understand to be- the pur-
port of the bill, and with this understanding
we pronounce It an outrage upon tho rights
of tho atales. The publlc school system i
a stato institutién altegether. It 13 organ-
ized by state suthority, and the peoplo in
each alate are taxcd under this authority to
pay the expenscs thereof. The legal power-
that creates it in each é{ate hiak the right to
govern it, and ‘Congress Lias no right o in.
terfere with -its discretion fn tlic matter,
Whether theso state schools established in
each plate for the cduycation of its.own
citizens stall bo ** mixed” . or *'soparate”
is. for -the atdthority creating them to
wotermine. No other autbority I8 so com-

| petetit'td'fudgs Aad no other -haa the right

tuings, then it may ‘,ﬂﬁ”ﬁfb"!“ thapowers | of judgment upon the point. There ia
of tho glates on tho prefeige’ qf projecting ' nothing1a ‘the Fortdenth Atngndment that*
¥iho privileges or immuynities of ‘citizens of | 'takes this question out of ‘the hahds of the

foreed by penal provisions, which would be | :

fl&'icfi'nh'd" Putd it intd:thoge'of Corgrese, ar -
coutérf upon_ it Fuflsdletion” of any ‘kind
ovérthid public tchool dystem of the respiect-
{vé' atatos, “Thb Supreme Court of Ohic
unanimously decided in 1871 (hat the Four-
tabhth Anendmenit dld not touch the ‘juris-
Qiction of that state as to the qyestlon of
“mixed” or ‘‘separats® schools; and,
licnce, that it was a question for the l2glsla.
tyre to determine. The same 'is true fu
respect o every state, ‘and any attempt on
the part of Congress to moke it unttue i2
simply usurpation, It wiil be time enough
for Congress to regulate a school system
when it has autharity to establish one, aud
then the regulation should be conafined to
the one it estabiighes.

Wo submit tle abave setios of points as
reasons why the Civil Riglts Bill which
hias been passed by the Benate should not
become the law of the land. The things
which it undertakes to do are not within {hin
legal provincs of Congress, but are withie
that of the respcctivo atates. Tbis is the
point we make and tho great’ objection we
urge to this bill. Believing most hesriily In
the doctrine of equal rights in the Yailrat
and lqrgosl geuse, we, neverthelees, do not
belicve in baving the powers whicu hildig
bxclusively to the atates, Gsurned by iic
Federal Government, thisiv ona of tha
dangers of the thnes, and unlass scasonably

' guarded sgainat out whala duplicuto €78

tem of governmant will bo subverted,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



