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THR KU-KLUX ACT.
BY BAMUEL T. 8PRAR, D.D.

Tne act of Congress famitinrly known ns
the Ku-Klux Act {s entitled ** An Act to
enforce the provisiops of the Fourteenth
Awmendment to tho Constitatlon of tha
United States and for other purposes.”
The provisions of the amendment which it
professce to enforce are contained in the
first and fifth sections, ‘®hich wo reproduza
aa follows:

**Bection 1. All persons born or natvral-
jzed in the United Siates and subject to the
jurisdiction thereof are citizens of ths
United Btates and of the state whercin thoy
reside, No state shall make or enforce any
law which sball abridge tbe ﬂvilegis or
fmmmunities of clitizens of the United Btates,
nor shal! any state deprive any person of
life, liberty, or property without dun pro.
cess of law, nor deny to any person within
its jurisdiction the equal protection of the
faws,

tHec. 5. The Congress shall have pewer
to c¢nforce by appropriate leglsiation the
provisions of this srticle.”

What we proposeis to lnquire whether
the Ku-Klux Aet, approved April 20th,
1871, Is authorized by this amendmeny,
The first section of the Act provides ** thet
any person who, und-r color of any law,
statute, ordinance, regulation, custom ¢x
usage of any state, shall subjcct or cause te
be subjected any person within the jurisile.
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tion of the United States to the deprivation
of any rights, privileges, or immunitics se-
cured by the Constitution of the United
States, ¢hall, any such law, statute, ordi-
nince, regulation, custom, of usage of the
state to the contiary notwithstanding, be
liablc to the party injured in any action ot
lass, suit in equity, or other proper proceed-
ing for redress.” The remainder of the
scetlon vesis the power to try such issues v
v the scveral district or circuit courts of
the Unite¢ Stutes.” We see no constitu-
tional difteulty with this seetion, since the
Fourtern'h Amendment authorizes Cou-
oreis to enforce its probibitions against
staic action. It may, hence, passa law to
teach this vesult by acting upon those who
caecule g'ate laws for the purposes proliib-
ited ; and this gcems to be the purportof the
first section of ihe Act. It gives o remedy
n;ainst any deprivation  of guaranteed
tirliy when occurring under the color and
hy the wgency of state law,
_ Tae sceond section, in nearly one-half of
i1, recitos a seiles of crimes in the form of
co.spirncics, on the part of two or moro
persons, committed against the officers or
rieperty of the United States, as conspiriog
to overiirow the Government of the United
States, 1o levy war upon it, to scize its
propstry, or to intimidate or injure iis
ofilcers, judges, jurors, or witnesses in it
coutts, Fhere cau be no doubt as to the
power of Congress to pass a law punishing
such offenses, The power is derived not
frondthe Fourteenth Amendment, but from
the general right of the Government to pro-
teet itself, and from its authority to estab-
Tith couris of justice and furnish due pro-
wection tu respect to all thelr proceedings.
‘I'ha section, bowever, in another part of
it goea much further tbao this, and provides
ay roltows . '

*“'That if two or more persons withio
any state or territory of the Uniled States”
*ahall conspire together, or go in disgulse
upon the public highway or upon the prem-
fses of another for the purpose, either di-
rectly or inddirectly, of depriving any per-
gon ov any cless of persons of the equal
protection of tae laws, or of equal priv-
ieges or immunities under the laws, or for
the purpnse of preventing or hindering tbe
eonstizuied autlorities of any state from
giving or securing to all persons within
such stite the equal protection of the laws,
or stdl conspire together for the purpose
of in any munner hwpeding, hindering, ob-
structing, or defeating tho due course of
Justice i any state or territory, with jntent
io deay to any citizen of the United 8tates
the due and equal protection of the laws,
or to injure any person fu his person or
his property for lawfully enforcing the
right of any person or cluss of persons to
the «qusl protection of the laws, or by
{feree, intimidution, or threat to prevent
any citizen of the United States lawfully
entitled to vote from giving bis support or
pdvocacy in o lawful wmanuer toward or in
tavor of ike election of any lawfully qual.
itind person o8 an electar of President or
Vice-Preaident of the United Btates, or as
a membter of the Congress of the United
Stateg, or to injure any such citizen in his
person or property on uaccount of such
gupyort or advocacy, each and every person
20 offenuing shall be deemed guilty of a
high criine, snd, upon conviction thereof
I any district or cirenit court of the United
Fiatea or district or supreme court of nny
teryitory of the United Biates haviog juris-
diction of aimilar offenses, shall be pun-
ished by a fine of not less than $500 nor
wore than £3,000, or by imprigobment,
wiltl or without hard labor, as the court
may determive, for a period of not less
than six mouths nor more than gix years,

tx tho court may determine, or by both*

such fine and imprisonment RS the court
may determine,”

The remsinder of the section givea the
riehi of recovering damages to any person
who riay be injured in consequence of any
aet or nets dons hy such conspirators, So
fir as these offenses exist Jn any territory
of tie United States there can be no debate
i.5 to the power of Congress to pass this or
ruay nther Jaw not prohibited by the Consti.
tatios, since {13 jurisdiction here i3 exciu.
mve ood complete, not in consequence of
any yrant of power contained in the Four-
teenth Amendment, but by the graot which
piices the territories of the United States
nader the authoritaiive disposal of Con-
pro-t. We, therefore, raise no question as
to tha power of Congress when acting upon
thiz field,

Does tho Fourteenth Amendment author-
12¢ tho above legislation when acting In the
bosom of A alate, not upon state officers
doing i thelr ofticia! capacity tbe tbiugs
forbi¢dcn by the amendmeat, but upon

pricale individuals dojng the things sct forth
in the Act? This 18 the question. Tt was
in reference to this question that Judge
Ballard, of the United Btates Circuit Court
in Kentucky, in his charge to the grand
jury, on the 8th of Oclober, 1874, said:

" And now I canuot omit speaking to you

in respect to another cluss of cases which 1s
altracting 8o much attention abroad, s well
ag athome. Irefer to what arc ordinarily
denominaled Ku-Klux outrages. Let me
say, ouce for all, that in respect to them this
court hasno jurisdiclion whaterer, For their
continuance the people of the state and the
tribunals of the state nre alones responsible,
. « . Itis time that the pcople of the
state had learned that they alone are re.
epousible for these outrages, and that tho
anthoritles of the state should understand
that to them belongs the duty of thetr sup-
pression, and that the United Btates and
theiv ofticers, courte, aud tribunals have no
power whatever over them. Now,
gentlemen, 1 have endeavored to be ex-
plicit. 1 have desired you to understand
explicitly that in reapect to o large claes of
cases over which it has been supposed this
court had jurisdiction T disclaim such
jurisdiction altogether. Over that large
class of cases which relate to crimes com-
mitted upon persons genorally in the state,
not officers of the United Siates or witnesses
or jurors, and upon things und property not
helonzing to the United States, the sole and
ahsolute jurigdiction is with the state and
ita tribunals.  For ull the disorders of the
state the United States arc in nowise re-
spousible.  They liave no power to punish
them.”
Thisstrong Innguage In effect declares the
Iaw unconstitutional in that part of the
seciion we are now considering. Judge
Ballard denles the existence of thie juris.
diction which the law professes to give.
The ground upon wbich he places the
deninlis that Congress under the Four-
teenth Amendment can coufer no such
Jurisdiction.  Having quoted the flrst
section of the amendment, the Judge pro-
cecds to sav:

*“'This is evidenlly dirccted at the shate
acting through its legistative, exceutive, or
Judicial department, Its legislature I8 In-
hibited from mnking any law which shall
abridge these privilegea and immunilies,
and its executive nnd judicial departments
are inhibited from cnforcing any existing
Iaw which abridges them, 1t §s notdireeted
at the acfs of sndividuals; and, if there be no
law in Kentucky, nnd there is none that 1
s aware of, which in any manuer abridges
the privilezes or immunities of citizens of
the United States, this provision of the Con.
ptitution of the United Btates is not in.
fringe.”

Prof. Pomeroy, in bis recently published
edition of "Bedgwick on the Construction
of Statutory and Constitutional Law,” ap-
appends a voluminous note, in which he re-
fersto the cases of United Btates rs. Souders,
2 Abb. U.8. R, 4566, and The Peoplc ¢s.
Brady, 40 Cal., 198, '*where it was decided
that the Fourteenth Amendment fs ad-
dressed alone tn the stales in their corporate
capacity, that its probibitory clauses exe-
cute themselves by nullifying adverse state
legislation, aud that Congress obtained no
power under it to pass Iaws operaling
affirmatively upon fndiriduale” 'Fhis is pre.
cigely the view taken by Judge Ballard, on
tho ground of which he disclnimed a1l right.
ful jurisdiction as sought to be conferred by
such laws.

Justice Bradley, of the United States Su.
preme Court, commentiog on the Fourteenth
Amendment, in the Grant Parish case, snid:

“*It is obvious, therefore, that the manner
of enforcing the provisions of this amend-
ment will depend upon the character of the
privilege or immuuity in question. If sim.
ply probilitory of governmental action,
there will be nothing to enforce until such
action is undertaken. How can a probibi.
tion, in the nature of things, be enforced
until it is violated ? Laws may bo passed
in advance to meet the contingency of a
violation, but thev can have no application
until it occurs.  On the otlier hand, when
the provision s violated by the paasage of
on obuoxious law, such law is clearly void
and nll acts dono uuder it will bo trespasses,
The legislation required from Congress,
therefore, i3 such a8 will provide a prevent-
ive or compulsory remedy, or due puaish-
ment for such trespasses, nud appeals from
the state courts to the Uhited Btates courts
in cases that comoe up for adjudication.”

The Supreme Court of the United States,
in the New Orleans Slaugliter House case,
had occaston to expouund the Fourteenth
Awmendment, notin its application to the
enforcemeut laws of Congress, but in refer.
ence to the question whether alaw of Louis.
1ana is coasistent therewith. The Court
sald (hat tho amendment recognizes and
establlsties two kiuds of citizenship--one

of the United States nnd the other of the
several states; that the pwivileges and im.
muvities which it prohibits the states from
abridging nre those and thosc only that
helong to United States citizenship; and
that these aro the only rights or privileges
which, being abridged by the operation of
state laws, Congress has the power to en-
force. As to the clause which forbids any
state to ‘*deprive any person of life, liberty,
or property without due process of law,”
the Court said : )

“The law then has been practically

the same ns it is now during the exist-
ence of the Government, except 8o far
as the present amendment mnay place the
restraining power over the sfales in the
hands of the Fedoral Government.”
As to the next clause, furbldding any state to
""deny to any person within its jurisdiction
the equsl protection of the laws,” the Court
further said:

““The existence of latws in the slates where

tho newly-emancipated negroes resided,
which discriminuted swith pross injustice
and hardship agalust them as a class, was
the evil to be remedied by this clause, nnd
hy it such lawes are forbidden, DBut if the
atates did not conform their latws to its re-
quirements, then, by the fifth section of the
article, Congress was suthorized to enforce
it by suitable tegislation.”
Though the specific question we are consid-
ering was not hefore the Court, yet all its
references to the prohibitory clauses of the
amendment  confine their applieation to
state action, There i3 not an infimation
that they have any reference to the acts of
pritate individuals,

We have diwelt at some length upon this
point, citing the preceding nauthorities, not
beecause there i8 spy ambignity or uncer-
tninty in the Janguage of the amendment,
but because Congress in the Ku-Kiux Act
has assumed that it confers juriadiction
over the offenses and trespnsses of /ndi-
vidual malefactors committed in n state,
but which bave no reference whatever to
anything done or omitted by thnt state.
It has assumed that the power to enforce
the prohibitions of the amendment against
adverse state action and state laws author-
jizes the enactment of a municipal code for
the puniahment of sndiridual crimes occur-
ring in a state.  For this assumption there
is not the slightest warrant in the lanzuage
of the Fourteenth Amendment, any more
than there i8 for subverting the state gov-
ernments or for dispensiog with their func-
tions altogether,

That we do not misstate or overstate
this assumption the reader will readily see
§f he will recur to the several recitals of the
law as previously quoted. Takeoneor two
examples. If two or more persons within
any state, no matter who tiey are, whether
officers of law or unot, shall conspire to-
gether for the purpose, either directly or
indirectly, of depriving any person of the
equal protection of the laws, then each of
them shall be deemed guilty of a high crime,
whether they do anything more or not, and
be punished accordingly. If two or more
persons shall go in disguise upon the public
highway with the same intent, then each
of them shall be decised guilty of the
same high crime, whether they do any-
thing more or not, and also be pun-
jshed accordingly. Again, if two or
more persons shall go in disguise upon the
premises of another with the same intent,
then each of them also shall be deemed
guilty of 8 bigh crime, whether they do
anything more or not, and shall be dealt
with in the same way, If two or more
persons in any state shall do any one of the
three things previously described, for the
purpose, either directly or indirectly, of de.
priving any person, whether black or
white, or any class of persons, of equal
privileges or immunities under the laws,
then each of them shall be guilty of this
same bigh crime, whether anything more
is done or not, and shall be punished as
prescribed. 8o if two or more persons
shall do any ono of the three things men-
tioned for the purposo of hindering tho
constituted authorities of the statein sccur-
ing to all pereons in such state the equal
protection of the lasve, then we have Lho
same penalty, whether anything more is
done or not. 8o, also, if two or more per-
sons shall conspire together for the purpose
of hindering the due course of justice in any
state, with intent to deny to nny citizen of
the United States the due and equal protec-

ti f the ! 06 Dol
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o 01 the lawe, then the same penglyy gy,

Let us see what we have in t
ples. The body or formal part ofh‘:::eecxr}l"n.
consists fn two or more persons Within ,,me
slate conspiring topether, or going in d?_v
guise upon tho public highway, Z, “p(:
the premises of another. The soul of ux.l-
crime us connected with this body 13 .“:
intent or purpose to bring 10 pass any on,
of the resultsnamed, This being the intent
the crime Is committed simply by congpiring
together, or going in disguise upon the pyy.
lle highway, or golng in disguise upon tie
premises of another, and that, 00, whether
the conspirators or the disguised persong do
anything more or not than is containeq In
the body of thecrime. This ceems 1o ys
very extraordinary legislation for the
United States of Ameriea in the nineteenty
century, We do not wonder that Judge
Ballard said: ‘‘Indeed, it secrus that there
was au attempt by loose and vague language
to confer ¢ jurisdiction which could not be
conferred in direct terms.”

What makes the legislation still more
extraordinary is the profession of enforcing
the Fourteenth Amendment tberoby. The
amendment, as we have previously shown,
Inys its only restraint upon sfate action, and
authorizes Congress to enforce this restrajnt
and nothing else. But here we have g
system of municipal legisiation operative in
the bosom of all the states, aimed at ingj.
sidual nctlon, to which the stateaare no par.
ties and with whieh Congress under the
Constitntion of the United States has not).
ing to do. [t i3 not the business of Congress
to legislate in regard to the offenses here
deseribed ot all, simply beeause it hasm
authority for so dolng. The renl offensy
almed at by this Act are outrages against
the rights of person and property, which it
belongs to the states, and the states only, to
punish.  While it is important that these
offenses, whenever and wherever com.
mitted, should be punished, it is not les
important that they should be puoished by
the authority that has jurisdiction, and vot
by that which bas no jurlsdictlon. Aste
tween two evils, it is far better that justice
should not be done and that individua)
crimes should go unpunished rather thao
that Congress should attempt to enforce the
Constitution by violuting it. It is well for
Congress to bear in mind that ** the powen
not delegated to the United Btates by the
Constitution nor prohibited by it to the
states are reserved fo the states respective:
Iy or to the prople.”
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